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There was not any change, in the offi.
cers of this court, during the period the
cases of which are reported in this vol.
ume.



CASES

AC UED AND DETERMINED

SUPREME COURT
OF THE
STATE OF LOUISIANA.

T ' E———

FASTERN DISTRICT, JULY TERM, 1819. East’n. District.
Julu, 1819,

—————r S S—— L~
Poryranne
POEYFARRE vs. DELOR. vs.
Druron.

ArpreAL from the court of the parish and city  Aftertie de-
. ) . tendunt hasap-
of New-Orleans. peuled, and the
Judgment

Dersrony, J. delivered the opinion of the s thercon
been affirmed,

court. 'This case was alreac'y before this court the plaintift
. may still appeal

upon an appeal clain.ed on tbe part of the defen-and nave ay
crror to tis dis-

dant, and the judgment of the inferior court was advantage in
affirmed. It is now brought up by the plaintiff, iléiri‘éfééxfm
and the question arises w hether a case already
adjudicated upon, on the appeal of one of the
parties, can again be enquited into, on an ap-
peal by the other. 6 .Hartin, 10.

To decide this question, the ancient laws of
the country afford little assistauce ; for, as the

VYoL. vil. A
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East'n. District delay for appealing was by them limited to five

July, 1819.
NV N

days, if both parties appealed, both complaints

Porrranzs  were hefore the appellate court at the same time,
vs.

DELor.

and the whole could be disposed of with a fall
consideration of the respective productions of
the suitors. The act of 1813, organizing this
court, has altered that mode of proceeding by
granting two years to claim an appeal, and un-
der it arises the present difficulty.

The general principle, which regulates the
jurisdiction of courts of appeals, is that they
have cognizance only of the subject matter of
the appeal. The party, dissatisfied with the
judgment of the inferior court, prays for redress

_ either against the whole judgment, or against

such part of it as he conceives to be injuriousto
his rights. Ifhe complains of the judgment on-
ly in part, the jurisdiction of the appellate court
exiends no further.—It is laid down in the Cu-
ria Phil. part 5. §. 1, n. 22, that the appeal
claimed by one party avails the other en lo ap-
pelado, that is to say, that the subject matter of
the appeal, may be revised and corrected, not
only in favor of the appellant, but gven in faver
of the appellee. If, therefore, after an adjudi-
cation of the court of appeals upon that subject,
the appellee should, in his turn, attempt to bring
the same matter before them, it would be
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just to consider the judgment as conclusive a- East’n. District,
. . . July, 1819.
gainst him.  But if the appellee chooses to ap- . <
peal from some part of the judgment, which Porrranna
was not submitted to the apellate court by his  Desor.,
adversary, it appears to us that he has a right
to be heard : for it is in fact a new subject, and,
with respect to to the jurisdiction of the court of
appeals, a new case,
In this particular instance, it is true that an
appeal has been claimed by the defendant gen-
erally. The question under that appeal was
whether a contract of sale of the house of the de-
fendant was valid and binding, and the court de-
cided thatit was. Bu: a part of the plaintiff’s
demand, to wit, the damages which he claimed,
was not taken notice of in the judgment of the
inferior court, and consequently, made no part of
the subject submitted to the court of appeals.
The plaintiff has therefore a right yet to pray
for a decision of this court upon that separate
point.
The damages here claimed are the rent of
the house, since the day on which delivery ought
to have been made, until possession was given.
The monthly rent which the house yielded, when
let, was one hundred dollars. We think it just
thar the seller should account to the purchaser
for that rent, since the day on which a tender
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East'n District. 0F the price of purchase was made, until the

July,1819.
N Ny,
POoLYPARRE
vs.

DELOR.

A court can-
not cunpel the
police jury to

comply with

the dire :tions

date of the judgment of this court on the first ap-
peal.

Itis, therefore, ordered, adjudged and decreed,
that the judgment of the parish court, confirmed
by the former decision of this court, be so far
corrected as to embrace the rent of the house
sold by the defendant to the plaintiff. from the
29th day of July, 1818, to the 18th of January
following, at the rate of one hundred dollars
per month ; and that accordingly the plaintiff
do further recover from the defendant the sum
of five hundred and sixty six dollars, with costs.

Duncan for the plaintifl, Livingston for the
defendant.

CLAIBORNE vs. POLICE JURY.
Areeat from the court of the first district.

Derpiexy, J. delivered the opinion of the

of an act of the court. On motion, made in the court of the first

legisluture, in
laying a tax.

district on behalf of the representatives of the
late Willisnm C. C. Claiborne, that court issucd
an order for the police jury of New-Orleans to
shew cause, within three days, why they should
net be cowpelled to lay a tax on the parish
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Jonformably to the provisions of an act entitled, Eastn District.
i A 't Tor tl lief of tl id 1 heir July, 1819.
An act for the relief of the widow aud heirs
of the late Governor Claiborne” and that rule Cuarsoane
s,
haviug been wade absolute, an appeal was claim- Pourcz surx,
ed therefrom, and brought up by consent of

pariies.

"I he order of the district court is resisted on
two grounds: 1. Because the courts of justice
have no jurisdiction over a legislative Lody to
compel them to fulfil their legislative functions ;
and 2. Because the law, ordering the police ju-
ry to lay this tax, is unconstitutional.

The first fundamental principle of our consti-
tation is, that the powers of the government are
divided into three depariments, ever to be kept
distinct, to wit. the legislative, the executive
and the judiciary.

To the legislative branch of the government
belongs the right of laying taxes for purposes of
general utility. Supposing the preseni tax to be
one, which the legislature had a right to create,
the law, by which they have ordered the police
jury to impose it, is a delegation of their pow-
ers. 'To obey that law the jury must legislate—
thev must themselves ‘enact a law providing
what sort of tax it shall be, on what property it
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East'n. District. shall be 1aid, in what manner it shall be levied,

July, 1819.
™V N/

how ii shall be enforced. Is it the province of

C“"’ORN" the judiciary to divect ‘how they shall do all
Routcs yonr. this ? And, if they can give such directions,

how are they to compel a compliance ? Suppose
the jury enact a law, without providing for its
execution, will courts again interfere? As well
might they legislate themselves. But the better
to test the impropriety of such interference, how
and against whom is this supposed authority to
be exercised? 'The police jury, though zuthor-
ized by law to represent the parish in courls of
justice, is not a corporation possessed of proper-
ty; therefore, no distringas can issue to compel
a performance. Oune of their adverse counsel
found no difficulty in the matter—he thought it
very simple to send them all to jail. This mode
is, s0 doubt, expeditious ; but the question is,
whether it is legal and proper.

In a deliberative body, the majority rules the
minority. Suppose in this assemblage of twelve
citizens, five were willing to lay the tax, and
seven were dissenting ; are they all to be im-
prisoned as refractory, or is the court to dis-
criminate between them ? The last seems to be
the only step consonant with justice ; but how
is the court to know who is disobedient, and
who is not? In this particular case, there wag
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something said about nnanimity § but the know- Faitl’]r; ?asgm'
ledge of this fact is accidental. The question o~
is, whether the court can compel a disclosure Crarmow
of the yeas and nays, and then pick out the re. Pourcs sunr.
fractory members to send them to jail; or whe-
ther, without taking any such trouble, it can at
once through them all into prisoun, until a major-
ity can be compelled to legislate. We think
that it can do neither.

A majority of the court (MarTix, J. dissent-
ing) being of opinion that the imposition of the
tax, required to be made by the police jury in
the present case, would be an act purely legis-
lative; it is deemed unnecessary to examine in-
to the constitutionality of the law, by which the
legislature have undertaken to delegate to them
power to legislate in this particular instance.

It does not belong to the courts ot judicature
to interfere in legislative concerns, in such a
manner as to order laws to be passed, or per-
fected, either by the legislature itself or any
body politic to which it may have delegased
legislative power, admitting its compctency, to
authorize otliers to legislate in any case.

It is, thercfore, ordered, adjuged and decreed,
that the judgment of the district court he anaul-
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Ea;t’n Dislt;ict led, avoided and rveversed, and that judzment
ey, 1819. o7 . '
o~~~ be ordered {1 the Jefendants, with cos*-.

CLAIBORNE
vs. Duncan for the plaintiff, Moreau for the de-
Povrick JURY. |
fendants.

POLICE JURY vs. WDONNGH.

Apolicejury  APPEAT, from the court of the parish and city
may sve for mo- ,
ney expended of New-Orleans.
in paying for
work donc ona LY. I I . 1
delngent The plaintiffs claimed from the defendant

planter’slevee. fouy thonsand and odd dollars, paid out of the
The mem-

Eers of it my parish treasnry to planters ordered to work on
€ WILNnesscs. .

The proceed- his levee, in the year 1815. There was judg-
ings of the jury . .

may be record- ment against him, aad he appealed.

ed in French.

‘When works ..
are especially Lurner, for the defendant. The plaintiffs

ordered, the vi- . X e il
sit of the paris Were not authorized to sue, as a corporation, ti
dudge ismot es- o act of the 22d of Fehrnary, 1317, upwards

sential.

A law 1s not . . M 1
wnconstmiev of two years after the cause of action in the

Al which pro-hresent case occurred. T'he law cannot have a
vides a meuns

of recovery for petryspective effec : it may authorize them tosue,
debts due be- . . . ’
foreits passage. whenever the cause of actinn s postevior there-
to. A claim which could not be enforced by a
suif, is not a legal claiw, and the sitnation of
the debtor cannot become harder, without any
act of his. T'he carisi court therefore erred in

sanctioning the sait.
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The records of the proccedings of the police Eawn. Distret.
jury, being kept in tihe French language, cannot ot
have any effect in a court or out of it. If the Poucesonx
ge-cral assembly had, in that language, enact- MDoxges
ed those vesulatioes. binding on the defendant,
he could not have been compelled to have yield-
ed obedience to them.  Const. urt. 6. sect. 15.

Neww plus jus dave potest quam ipse habet.

The police jury cannot have any power but
that which they derive from the legislature who
created it, and how could the legislature grant
to them the power of doing what they could not
themzelves do. DMembers of the police jury
were also tmproperly admitted as witnesses.

The regulatisns relied on were not enacted by
a competent authority. The jury was not then
duly organized ; for one third of the justices of
the peace commissioned in the parish were not
present, as required by ihe act of the 25 of
March, 1813. Out of twelve justices commis-
sioned in the parish, only three weve preseut.

¥t is provided by the act of April 6, 1807,
that, if the parish judge, gning in comypany
with two inhabitants to sxamine whether the
works ordered have been performed, find auy
part of them not done, be shall ovder the
delinquent to complete it within a given fi-.e,
and if this be not done, the judge shall pro-

VoL, viL, B
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Eastn. District cure it to be completed, at the delinquent’s

July, 1819.
o~

expence, paying therefore at the rate of one dol-

Porrer sury  lar for each day’s work for the slaves employ-

k&
Me¢Doxoan.

ed. 2.Martin’s Digest, 588, n. 2. 1In the pre-
sent case there was no examination, no iispec-
tion by the Jjudge—no time fixed by him, at the
expiration of which only, the slaves of neigh-
bouriag planters might have been placed on the
levee to complete the work, at one dollar per
day. Here the price fixed by law was disre-
garded, and the jury arbitrarily paid and ex-
pect to recover from the defendant at the rate of
three dollars per cubic toise, while it is in evi-
dence that a negro may complete this toise in a
day. The defendant, if he be liable to pay
any thing is answerable ouly at the rate fixed
by law, and the plaintiffs have no right to re-
sort to a quantwm meruerunt.

Lastly, it is in evidence that the work for
which payment is claimed was unnecessary.

Moreau, for the plaintiffs. "Fhat law could
not be said to be intended to have a retrospec-
tive effect by which a corporation, a minor or
any other individual incapable of acling for
himself, would be provided with a person to
stand in court for the protection of rights wbich
could not otherwise be defended. "Lhis would



OF THE STATE OF LOUISIANA. 14
N

make no change in the nature of the right or of East'n District.-
the obligation. Before the territorial act for the M
incorporation of the city of New Orleans the Powcssens
actions instituted for the protection of the muni- LDososx.
cipal rights of its inhkabitants were not brought
in the name of a mayor, aldermen, &c. A mu-
cipality and before that a cabildo represented
the inhabitants. Now can it be pretended that
the vew administrators caunot prosecute in ca-
ses in which the cause of action accrued before
their creation. And what difference can there
be between providing a corporalion with new
officers or giving them such officers, when it is
not provided with any? Was it ever pretended
that a tutor could not prosecute the debtors of
his minor, because before bi- appointment they
could not be effectually sued, as, in the lan-
guage of the counsel for the defendant, a claim,
which cannot be enforced by a suit, is not a le-
gal claim ? :
It is true the constitution of the state requires
that all laws that may be passed by the legisla-
ture, the public records of the state and the ju-
dicial and legislative written proceedings of the
same be promulgated, preserved and conducted
in the language in which the coustitution of the
U. S.is written. But, are the minutes of the po-

Yice jury of a parish, those of the corporationf
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Bastn. District. a town, the regulations of an hospital or a bank,

Julu, 1818,
(¥ e 7

even when by-lav s are enacted, legislative pro-

Pource suny  ceedings of the state? Are the members, who

v,
M:Doxogu.

enact such by-laws, THE LEGisLATURET Certain-
ly not.

The interest of an inhabitant of a parish or a
city in the affairs of the corporation is so very mi-
nute, and it so generally happens that evidence
necessary to the support of corporate rights is
in the'possession only of the members of such a
corporation, that the law has provided that such
an interest. should not cxclude their testimony.
3 Martin’s Digest, 182, n. 3.

It is trae the act of 1813, c. 4, § 14, requires
the presence of one third of the justices of the
peace commissioned in the parish, and a major-
ity of the jury, in order to constitute a guorum,
and the defendant’s counsel urges that there
were only threc justices present, who conse-
quently did not form a third of the whole num-
ber. It is admitted, that if we reclon the jus-
tices of the city of New Orleans, as part of those
of the parish, th.re were present only one fourth
of the latter, there being one justice in each of
the four districts of the parish and eight for the
city, in all twelve; so that the three justices
present constituted only one fourth of the whole,
when the regulation or order on which the present
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action is grounded was adopted.  Bat, in ¥astn Districy,

the city of New Orleans, the justices appoint-

1

July, 1819.
SV Nt

Cy

[

ed in each of the eight sections in which ihe ci- POHCE JTRY
ty is divided has, by the tenor of his commis- \I‘DorwcﬁuY

sion, the title of a justice of the peace of the 1st.
2d or 3d section of the city of New Orleuns, as
the case may be. 2 JHartin’s Digest, 510, n. 20.
And the authority of the police jury of the parish
of Orleans does not extend to the city of New
Orieans, in which the corporation exercises the
functions of the police jury. Ib. 294, art. 9.
Accordingly the justices of the county alone at-
tend the meeting of the police jury and those of
the city are never present to it.

The defendant’s connsel further contends
that the nolice jury could not by their regula-
tions alter the forms prescribed by the legisla-
ture, or the rate which it has fixed.

It is true that the act of 1807 provides that
at the expiration of the time fixed by law for
the termination of the works, it shall be the dn-
ty of the judge to go, in company of two inha-
bitants, to ex:mine the said works, in order to
satisfy himself that they are execated in the
manner prescribed by the regulations, and any
inhabitant, who shall have failed to exccute the
same, shall forfeit and pay the fine fixed by the
regwiations, and tue judge shall order him to
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Eastn District execute his said work within a certain time:

Julu, 1819,

s~ After which, if the said inhabitant has again ne-

Pownivy. sury

vs.
MDoxogu,

glected to make it, the judge shall order the
« ork to be made at his, the delinquent’s ex-
penses, either by the job, or by the irhabit-
ants of the parish, each of whom shall send to
the spot a numher of able bodied negroes, pro-
portioned to the strength of his gang, for the
hire of which wnegroes they shall receive one
dollar per day. 21id. 588, n. 2. The 10th
article of the rexulations of the police jury of
July 6, 1813, directs that the syndics, assisted
at least by two planters of the neighbourhood,
will order the works to be done to the existing
levees.

There is no contradiction between these two
dispositons. The inspection, which the judge
is directed to make by the act of 1807, is only
to take place after the period within which the
works on the levees are to be completed, which
ought not to prevent the jury from taking pro-
per measures as to the manner in which these
works are to be ordered or executed.

Farther, the legislature speaks of ordinary
reparations or works to be done on levees.
The 11th article of the regulations of July 8,
4815, requires the works to hegin in July and be
completed in November following. The exami-
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Hation of the judge after that time ought not to Ea;:l’[x:(.ll)ésltgict.
prevent the jury to direct in what manner, even o~
this ordinary work is to be performed, or order. Porics sux
ed by the syndics. As lo extraordinary works M ‘Doxoan,
the legislature has vested the jury with an un-
limited® power.—1807. e.

The jury were likewise well authorized to
allow for this extraordinary work, at the rate of
three dollars per cubic toise. The act of the
legislature cited relates ouly to ordinary re-
pairs to the levee. 1In extraordinary, where a
crevasse threatens the inundation of a whole
neighborhood, the impending danger cannot he
averted by ordinary means, and the risk of be-
ing carried away or of receiving material injury
may prevent negroes irom heing obtained at
the ordinary price.

Lastly, the defendant contends he is not lia-
ble, because the works performed on his levee
were ordered by the jury withcut any necessi-
ty. He supports this part of his defence by the
testimony of his own overseer and two of his
neighbours. Qur only answer to this is that,
the law has constituted the police jury legal

judges of the necessity of a work of this kind.

Martuews, J. delivered the opinion of the
gourt. 'The police jury brought this action, in
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East'n. District. their corperate capacity, to recover {rom the def

July, 1819.
(O e

fendant, the sum of 4399 dollars, paid by them

Poucrarex  to several inhabitants of the parish, for worlk

s,
M:Doxosn.

and labour done in making a levee on the land
of the defendant, who resists their claim on every
ground that could he imagined, in a Jaborious
and ingenious defence.

The answer contains a peremptory exception
to the sufficiency of the petition, in law, to an-
thorize a recovery and a general denial.

During the trial of the cause, in the parish
court, eight bills of exceptious were taiken hy the
defendant’s counscl and must be disposed of be-
fore a discussion on the merits.

T'he first is to the introduction of any testi-
mony, on the causc of action set forth in the pe-
tition. ‘This is nothing more than a repetition
of the exceplion in the answer, which was at-
tempted to be supported on two grounds : thal
the police jury have no right to sue eo nomine,
as a corporation and that, by their own shewing,
they have not pursued the couvse prescribed by
the law by which they were created and undex
which they now act.

The acts of the legialature of 1807 and 18(3
have created political hadie. to Feect and man-
age the police of their respective pariches, ug-
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der the name of police juries : and, it is a prin- F"t;t;:l?éslt;nct
ciple of law fhat. when a corporation is formed \,’Y\,
and named hv a competent anthority, it requires POL“C‘ (JORT
certain rights and powers, capacities and in. MDoxoat
capacities, among which is that of sulne and

being sued hy its corporate name. Cir. Code,

88, art. 6. 1 Black. 1t 1f the creation and

name given to a corporation are circumstances

in themselves sufficient to confer on it the capa-

city of sning and heing sued, theve can be no
necessity for any express euactment to this ef-

fect. But, there is an act of assembly of 1817,

by which police jurvies are anthorized to sue in

cases like the present, avd, although passed

long since the performance of the work. for

which a remuneration is claimed, in the present

action.it is not, in our opinion. unconstitutional,

as heing ex post fucto, or impairing the ohliga-

tion of a confract. Tt crveates no new penalty

for an act or offence previously committed,  So

far from having a tendency to impair anv oblica-

{ion, avising from a contract or quasi contract of

the parties, it is derlaratorv of the means hy

which it may be enforced. The capacity of the

plaintiffs to sne, in their corporate name, is thus

far clear and evident, Their right to recover

on the cause of action, as set forth in the peti-
Vou. viL C
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East'n. District. tiot1, depends on the powers which they possess

Juln, 1819:
NV N/

to act for the individuals of their parishes, found

Poucr surr in circumstances like those in which the defend-

vSs.
© M‘Doxosnm.

ant is stated to have been, as the time the
work and labour was performed for him by their
order.

It is agreed that police juries derive all thelr
powers and authority from the acts of the
legistature above cited, and that these are to he
taken and considered as one act, so far as the
provisions of the first are not inconsistent with
those of the latter. Both acts grant to police ju-
ries power, in tie most general terms, to make
regulations relative to roads and Ievees accord-
ing as circumstances may require, and, in some
instances, the judge of the parish has the right
of ordering a levee to be made, at the expense
of an inhabitant, who fails to comply with the
regulations of the police jury.

The petition states that the defendant was re-
quired to complete his levee, within a limited
time, which he had been ordered te make under

.aregulation of the police jury—that he was un-

able or unwilling to perform the work requiredi'

“of him, and the parlsh judge ordered it to be
_doue, at his expense, which was accordmgly

carried into com[ﬂgte execution a;n(] paid; out of
the parish treasurj—&ec. Itis believed that -
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the petition sets forth a good cause of action, Eastn. District
and evidence ought to have been received in w
support of the allegations therein, and conse- Pouer sunx
quently that the parish court wascorrect in over- MDoxosm
ruling the defendant’s objection to any evidence
in support of the action.
The seven remaining bills of exceptions are
to the admissibility of certain witnesses, on the
score of incompetency and of written evidence
offered by the plaintiffs. The objection to the
witnesses, on the score of their being members
of the corporation, must be repelled, according
to the act of the territorial legislature of the 26th
of March 1806, 3 JMMartin’s Digest, 482, n. 5.
The objection made to the admission in evi-
dence of the minutes of the deliberations of the
police jury, on account of their being in the
French language ought not to be sustained.
They are not of that class of proceedings requir-
ed by the constitution to he in English.
Taking the whole of these exceptions togeth-
er we do not discover in the opinion of the
parish court, any error requiring that the cause
be remanded, and we will proceed to investigate
it on its merits.
In doing this, it is necessiry to recur to what
has been already noticed, in part, in treating of
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East'n District. the first bill of exceptions, in regard to the pow-

July, 1819.
NV

ers granted hy law to police juries. They have

Pouce 3umx 5 geperal power to dirvect the making of levees,

8.

M<Doxoen.

in their respective parishes, and as to their strne-
ture and the time within which the planters may
be required to nerform the works ordered there-
on. Itis a power which ought to he discreetly
used : butto give a full effect to it, whenever an
inhabitant is unable or nuwilling to comnplete a
levee, required to he made by him. accordi - to
the dimensions and within the time prescrihed,
and the whole neighborhood is exposed toiniu-
ry by his inability or perverseness, it has heen
thought proner by the legislature to grant pow-
er to the parish judge to order it to be made at
the expense of the delinquent.

In the present case, the appellec was required
to make his levee, the necessity and extent of
which was determined hv the police jury. He
failed to do if,.and the work was completed by
the slaves of the neighhboring planters, in obedi-
ence to the order of the parish judge, and they
were paid out of the parish treasury. But it is
said that, these t'ings were done without pro-
per authority, because it does not appear that the
jury, who made the regulations relative to the
levee of the parish in general, and particularly
in relation to that of the defendant, were con-
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stituted as the law requires, and therefore all Ea;::?y.nli;;gct.
these acts are void, and because the judge did V\,"\J
not visit the levee of the defendant as he was Poucn sont
required to do by the act of 1817, 2 Martin’s MDoxoas..
Dizest, 588, n. 2, hefore ke ordered the work to

be done at his expenses. The police jury must

be presumed to be legally organized when they

acted, unless the contrary be shewn, which in

the present case, it is believed has not been

done. 'The list of the justices of the peace, pio-

duced by the appellee, from the registry of the
executive, does not contradict the presumption

that a sufficient number, of those who were dis-

tinctly of the parish, were present at the enact-

ment of the regnlations relied on by the plain-

tiffs in the present case. 'The visits of the par-

ish judge, hefore ordering the making and com-

pletion of levees, at the charge of individuals,

can only be inferred as means of obtaining cor-

rect information when the works have been or-

dered by the gereral regulations of the police

jury. 1In the present case, the jury have by

special regulations reguired the work tobe com-

pleted by the appellee, and on his failure, the
neighboring inhabitants were compelled to per-

form it, and have been paid by the parish to

whom the amount ought to be refunded, accord-

ing to the just value of the work performed.
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Eastn District. What this value may be is the only question

_Julu, 1818,
[ ' S
POLICL JLRY

I‘Doxoan

whict remains to be examined.

The work was paid for at the rate of three
dollars per cubic toise. The act last cited al-
lows to the inhabitants one dollar per day for
the labour of their slaves, when. compelled to
work as in the present case: we are of opin-
ion that this provision of the law ought sub-
stantially to be carried into effect. The evi-
dence is various and contradictory, as to the
time which would be requisite for a 0'00(] la-
bourer to complete a cubic toise of levee. " Some
of the witnesses say that it would require three,
days and others only one. The truth most pro-
bably would give a medium portiori of time—

. two days for each toise, which we think proper

to adopt, in fixing the amount of the judgment.

It is, therefore, ordered, adjudged and de-
creed, that the judgment of the parish court be
annulled, avoided and reversed: and proceed-
ing to give such a judgment as in our opinion
ougit to have been given, it is further ordered,
adjudged and decreed, that the plaintiffs and
appellauts recover from the defendant and ap-
pellee the sum of two thousand, seven hundred
and fifty-two dollars, with costs in both courts:
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East’n. District.
July, 1819.
v~

PorTER & AL,

AprpPEAL from the court of the first district. s,
LappirE.

PORTER & AL. vs. LIDDLE.

Marnews, J. delivered the opinion of the Abiddermay
. e . . refuse taking
cuort. ‘The plaintiffs and appellants instituted land struck to

this suit to compel the defendant and appellee to 2;‘;” of gi]sc?rv,:

. . . . umb: e and
comply with his obligation as purchaser of a lot theanctioneer's

of ground, sold by order of the court of probates. Prcimation,
e ri s Ste began, is no
Their right to recover, as their counsel admits, J°5™ = 25

depends entirely on a question of fact, viz. }’éggzroslgl"eog
whether the defendant knew, at the time he was cumbrance.
bidding on the lot, that it was encumbered with
a lease.

There is nothing to be found in the evidence
that may shew with certainty that he had know-
ledge of the lease, nor does it appear that all the
_necessary steps were taken by the plaintiffs to
communicate that fact to the public, in such a
manner as to raise a legal presumption that the
defendant could not well be ignorant of it—no
mention was made of this in advertising the
sale. 'The only evidence of any attempt to give
publicity to the circumstance is the declaration
or proclamation of the auctioneer, at the time of
sale, which, in our opinion, is not sufficient to
charge the buyer, unless it shonld he wade fur-
ther to appear that this proclamation was utter®
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East'n. District ed, under such circumstances, that the bidder
Judy, 1915 1d ot fail to it
—w could not fail to hear it.

PonTEr & AL

L It is, therefore, ordered, adjudged and de-
IDDLE.
crees, rhat the judgment of the district court be
affirmed with cosis.
Porter for the plaintiffs, Duncan for the de-
fendant.
FISK ve, CH{ANDLER.
®n the filure

of o debton, AppeaL from the coart of the first dlStl‘lC!S.

hisnote theugh

not yetpayable  Poptop, for the plaintiff. On the 14th of Octo-

may be put in

oy . 3. the olaintiF inct: . )
S here ber, 1818, the plaintiff instituted a suit by at

be astay of pro- tachinent against the defendant for 3596 dollars,
ceedings any

creditor may 31 cents, and seized his property in the hands

m;fofr:éﬁ;c%e of T. Howe, under a writ issued out of the par-

assigned proofish court, and on the next day he instituted

| necesfi‘"y' another suit, in the district court, on which an

LS attachment was issued and levied in the hands

- of the same person. The first suit was after-
wards transferred to the district court, by con-
sent of the parties ; both suits having been con-
solidated there was judgment for the plantiff,
and the cause is now before this court on a bill
of exceptions and a -tate.nent of facts.

The bill is taken to the opinion of the dis-
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trict court in overruling the motion of the de- Eastn District.
fendant’s cou i-el Lo set aside the suit originating Jw'
in the dis'rict courts on the ground that, from ~ I°F
the plaintiff’s own sheving, the debt was not Cussvizs.
payable at the time the attachment issued.

As the petition alledged the bankruptcy of
the defendant, this circumstance suffices to
give the vight to sne immediately. J’Bride vs.
Cocherons, 5 Martin, 276.

If the petition sets f:rth a case which auntho-
rizes an attachment, this court cannot cuquire in-
to the proof exhibited to the judge or clerk of
the courl from whiich the attachment issues. 1
Martin’s Digest, 512 n. 6 § 516 n. 2.

If the court should think that they have a
right to enquire into the evidence on which the
attachment issued, the depositions and docu.
ments annexed to the petition abundantly prove
the failure of the defendant, previous to the is-
suing the attachment in both cases. The bill of
exceptions can only be considered as applying
to the case originating in the district court, as it
was taken before the transfer of the other case.

On the merits, the case is so fully with us,
that we ueed only to refer the court to the state-
ment of facts.

Hennen, for the defendant. Qur attachment
VoL. viI. D
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Bast'n. Distiict Jaw provides for two cases, where the debt is

July, 1819,
(' W)

Fisx
8.
CraNDLER,

due at the time of issuing the writ, acts of 1517,
page 26, § 2, and the other where the debt 1is
not yet due. Ih. 9.

The plaintiT wishes to bring himself within
the provisions of the second section. although
the notes had not arrived at maturity, by endea-
vouring to prove the failure of the defendant.

The proof offered. we contend, does nof estab-
lish the fact of insolvency, bankruptcy or failure
of the defendant. No cvidence has been giv-
en of the protest of his notes, nor of any legal
proceeding in the state of Massachusetts which
justifies the plaintiff’s allegation. The plaiotiff
must prove that the defendant has done some
act which, by the laws of Massachusetts, his
place of residence and domicil, amounts to a
bankruptcy. 'I'hat has not been done. He
does not pretend to bring himself within the
provisions of the third section of the act of 1817,
which was the only one that could authorise an
attachment, in this case. If, however, the court
should be of opinion that the defendant has be-
come insolvent, has failed and become bankrupt,
woul i an attaching creditor in such a case have
a privilege over the others? Does not the plain-
tilf by his own shewing declare that he wishes
to take advanta_e of the other creditors? Coop-
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er’s Bankrupt Laws, Appendix, xxvii. The Fastn, Distrct,
plainfl’ moreover shews by the assignment, -~ ~_
which he has given in cvidence, and which s«
forms a part of the staiement of facts, that tue Cuavorom
defendant has no right in the property attached.
The court must presume every thing agaiust the
plaintiff and in favor of the defendant, and will
therefore presume, as the contrary does not ap-
pear, that a delivery has been made under the
assignment previous to the attachment.

Under all the considerations of the case we
trust the court will dismiss the attachment or
render judgment in favour of the defendant.

Porter, in reply. We not only rely on the
third section of the act of 1817, referred to by
the defendant’s counsel, but we contend that
the petition sets forth a case which authorizes an
attachment—aunder the second, because the debt
sued for, although not yet payable, according to
the terms of the contract, had become so by the
insolvency of the debtor: the rule being that on
his insolvency all debts become payable pre-
sently, although by the terms of the contract
they be only so in futuro. 'The insolvency of
the defendant is alledged in the petition and the
affilavit which the law requires is annexed
thereto, The rule of which we claim the hen-
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Eastn. District. {it is found in our statute hook, Civ. Code, 276,
July, 1819. . -
o~ @rt. 88, and this court acted on it in the case of
F;:K M- Bride vs. Crocherons, which has already heen
Cuanprer.  clted.

It is contended that safficient proof of the in-
solvency of the defendant was not offered to au-
thoriz> the issuing of the attachment. The
prouf. required by the act of 1817, already cited,
is the affidavit of the plainiiff, his agent or atior-
ney. 'This was furnisied and if it "be not
deemed sufficient, it is believe.d that the deposi-
tions and documents annexed to the record will
place the question out of doubt.

It is said that the property attached had heen
assigued by the defendant, before the atiach-
ment.  Adinmitting this allegation to be proved
and that the property is identified, still the de-
fendant must fail; for the assignee, as the proper-
ty was not delivered here, had only an inchoate
rigni.  So, this court dec.ded in the case of
Norris vs. Mumford. 4 JMartin, 20.

If the defendant’s insolvency did net exist,
he might have disproved our allegation of it.
This he did not attempt.

MarTin, J. delivered the opinion of the court.
Suits were brought by attachment on two notes
of the defendant, before the arrival of the day

on which they were made payable. The suits
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being braught on differcnt days, were consnlis Eastn Districty

N . Joer 1819,
dated.  Before the trial, the defendant prayed | ~_
that the attachment on one of the suits might be 15K

08

dismissed, the affidavit and pelition not shewing  Cusxoism
a sufficient cau~e. "T'he court overruled the mo-

tion and he took his bill of exceptions. There

was afterwards a judgment for the plaintiff and

the defendant appealed.

The affidavit establishes the debt and the re-
sidence of the defendunt out of the state, and
the petition avers his failure.

His couusel contends that the attachment
ought to have been dismissed, as no evidence
was given of the protest of any of the defend-
ant’s notes or any legal proceedings or any act
of hankruptcy.

‘We are of opinion that the district court did
not err.  "'he petition averred the failuve of the
defendant, and this nnder our statute authorized
the snit.  Civ. Code. 276, art. 8%. The affida-
vit established the ounly two facts which the law
requires—the existence of the deht and the re-
sidence out of the state of the defendant.

On the merits, the execution of the note is
admitted by the statement of facts, and the idepo-
sitions which come up with the record establish
the failure of the defendant.
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East’n. District.
July, 1819.
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Fisx
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CASES IN THE SUPREME COURT

But the defendant’s counsel contends that oue
of the creditors of an insolvent has no privilege
and cannot attach his property, which must re-
main liable to the claims of all generally. As
long as proceedings at law against a debtor’s
person and property have not heen stayed, any
of his creditors may resort to either for the pay-
ment or security of his debt. W hether he does
attach or receive goods or money for the joint
benefit of all, or to his own private use, is a
guestion useless to be discussed in the present
case.

The defendant’s counsel further contends that
the property attached, though once the debtor’s,
has ceased to be his by assignment, which the
court must presume to have been followed by
delivery, although none be proved. If no deli-
very be proven the consequence is the same as
in all other cases. [De non apparentibus et non
existentibus eadem est lex.

1t is, therefore, ordered. adjudged and decreed,
that the judgment of the district court be affirm-
ed with costs.
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East’n, District.
WILLIAVSON & AL SYNDICS vs. SMOOT & AL. July, 1819.
(W e

ArpraL from the court of the first district, ~ Wirtamos &

AL, SYNDICS
s,

Maruews, J. delivered the opinion of the Swoor& st
court, 'The plaintiffs having caunsed an attach- o Corporations
ment to be levied on the steam boat Alabama, may sue inthis
the St. Stephens steam boat company intervened Smt'l(ih_e credit
in their corporate capacity, and claimed her as ﬁﬁdgf ajjﬁﬁift
their property. 'I'be intervening party are aisﬁizj,;“:pzlcr}zg
body politic, created by an act of the legisl ture gi‘;iv"fﬁ“gé’s"
of the territory of Alaba:a, the capital stock of corporation.
which is divided into shares of a certain amount,
and Smoot the defendant owns ten of them,
subscribed for by him.

The questions to be decided are 1. Isit
proper for our courts of justice to recognise, in
their judicial proceedings, the company as a
corporate body ? 2. Can the shares or stock of
any individual stockholder be legally attached ?

I. The propricty or legality of one sovereign
state acknowledging, and favouring the rights
and privileges of political bodies of another
state, are opposed on the ground of their being
in violation of the sovereignty of that which
recognizes the acts of incorporation of the other,
and to the prejudice of the rights of its citizens.
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Eastn. District. It does not appear to this court that these

July, 1819.
L~/

things will of necessity result, in every case,

Winawsov & from - such  acknowledgment and recognition.

AL. SYNDICS
vs.
Smoeor & arL.

When attempts direetly opposed to the sove-
reign power of a state and the rights of its citi-
zens are made hv the political hodies of an-
other, they certainly ought to be repelled. and
so ought such, if made by corporations deriving
their existence from the government. under which
they act. Buatas the present claim of the St.
Stephens steam boat company is not of this na-
ture, we are of opinion that they ought to be
allowed to prosecute it in their corporate ca-
pacity.

II. The existence of the claimants being
recognised as a body corporate, aud it being
adinitted that the boat attached belongs to them
as a part of their common stock, it is clear that
Smoot does not possess such certain and distinct
individual property in it, as to make his interest
attachable. 'The cstate and rights of a corpo-
ration belong so completely to the body, that
none of the individuals who compose it has any
right of ownership in them, nor can dispose of
any part of them. Civ. Code, 88, art. 11.

The court is of opinion that the district court
erred in disallowing the claim of the company.
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Tt is therefore, ordered, adjudged and decreed East'n. District:
. . July, 1819,
that the judgment be annuiled, avoided and re- (_~
versed, and that the attachment of the plaintiff Wittiamsor &
. A%, SYVDICS
and appellant be gnashed, so far as it relates to vs.
. Swyoot & 4t
the said steam boat the Alabama, and that she -

be released therefrom.

Livingston for the plaintiffs, Duncan for the
claimaats.

ANDRY § AL. vs. FOT.

In this case, the court pronounced judgment, Former judga
. . . ment confirm-
at Juue term. See the preceding volume. ed.

Hazureau. on an application for a re hearing.
The first question to be decided between the
parties was : Is the defendant by the manner
in which the sale was made, under the circum-
stances disclosed by the testimony and after the
plaintiffs’ own allegations, bound to warrant
the redhibitory vices ? .

The conrt in examining this question lay it
down as a principle of law, susceptible of no
exception, that the vendor must be ignorant of
the existence of the vice or disclose it to the
vendee, to exclude the warranty, and hold that
¢ in the present case, it is clear that the dispo-

Vow. viL K

I+
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East'n. District sition of the slaves sold, to ran away, was

July, 1819.
et e
Axpuy & 4r.
vs.
For.

known to the vendor and be did not discli-e it

On this decision we beg leave to represent,
that wheunever the vendee, at the time of the «ale,
knew or had it in his power to know, with
facility, the vice or defect complained of, the
law excludes the warranty. ‘

This exception is founded upon the rule:
“Damnum qu-d quis sud culpi sentit, non vide-
tur sentire.” "t'he only object of the law being
to prevent the vendee from being deceived by
the vendor. N emptor decipiatur,” says the
Roman law. f. 21,1, 1, §6.

No se puede pedir la redhibitoria sabiendo el
comprador el vicio de la cosa que compro al
tiempo de la venta, o siendo apparente en ella,
aunque el vendedor no se le dign. Curwa Phil.
1, 13, §. 29. Pothier teaches the sa e doc-
trine, and says that vices, which may be easily
(fa tlement) known, cannov be the foundation
of redhibitory action. Insuch a case, says he,
Pacheteur est presumé en avvir e. connais-
sance et avoir bien voulu acheter la chose avec
ce vice, & par consequernt wavoir souffert aucun
tort ; nam volenti won fit injuria. KEt quuand
méme il ne Paurait pus connue, il ne serait pns
vecerable d se plaindre du tort qu’il souffre de
ce contrat &ec. Contrat de Vente, n. 207, 208.
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This doctrine is nerfectly -applicable to the Fast’n Ticet.
pre-ent case : a car=ful examination of the pro- _~y
ceedings and of the evidence will demonstrate Avner & Ak
that it depended entirely on the vendees to 11‘;‘1
know the vice complained of. 2. T'he plaintiffs
cannot have bheen ignorant of the vice. The
vendor in his bill of sale recited the different
deeds hy virtue of which he was possessed of
the slaves ; the names of the persons who had
sold them to him ; the dates of the deeds; the
names of the different notaries public, in whose
offices they had been passed, &c. and in some
ol those deeds. the vice complained of is men-
tioned as to three of the slaves.
The vendees, in their petition, have alledged
and stated that < prior to the sale made to them,
that is, when the vendor purchased the slaves,
they were notoriously bad characters, addicted
to every sort of vice or defect and in the habit
of running away.”
Such facis beiug known, if the exception con-
tained in the Curie and Pothier be correct and
well understond, we contend, that the action of
the vendees cannot be maintained ; for, if the
bad character of the slaves and their habit of
rusning awuy were matter of notforiety, there
was no nece=sity to disclose them ; they were,
they must have been, Lnown to the vendees.
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East’n. District
July, 1819
NV N/

Anprt & AL
vs.
Foy,

CASES [N THE SUPREME COURY

We sy a thing is notoriously known to
have such a vice or gnality, when it is so kuown
to all the people of the place, in which the thing
is. Now the plaintiffs are part of the people
among whom the slaves were. The conscquence
is that the vices of the slaves were noforious to
them as well as all the rest of the community.

The definition of the word noforieté. as found
in the Repertoire de Jurisprudence, shews the
correctness of this argument. Noforieté . ce
mot se dit, en geénérul, de ce qui est ronnu
publiqguement.  Les jurisconsultes app-’ - ut
notorieté de fait celle gni est fondée sur une
certaine croyauce publiqgue. 32 Guyot, 324

According to this definition we see that the
plaintiffs’ allegation amounts to this: < Prior to
our purchase, it was publicly known, it was of
public belief, in New Orleans, that the slaves,
we have bought, were addicted to every sort of
vice or defect and in the habit of running away,”
and we would belicve that men in such situa-
tions, cannot be said to have been deceived or
be heard.

The second question to be examined was
¢ does the evidence support the action as to all
the siaves, for which the court below ordered
the sale to be rescinded ?”
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To decide it a previous knowledge of the Easrg;'l:,.lzigct.;
law was necessary. —~—
The law says, it is true, that the vice of run- A‘D-;"f‘ AL
ning away, in slaves, is a redhibitory vice, but  For.
it also says that the vice consists of the hahit of
so running, priorto the salo. Civil Code, 359,
art. 76, & 79. Partida 5. 5, 64.
Now, I would beg leave to ohserve that out
of the six slaves, w hich are ordered to be iaken
back by the vendor in this case, there are
two who are not proven, by the evidence. to have
been in the habit of running away prior to the
sale, to wit: Horace. about 14 years old, at the
time of the sale, who prior to it had. it is said,
runaway once and no more who, since the sale,
has never left the vendees” house or plantation.
And Boucaud, who is proven to have runaway
only twice, before the sale and that too, in
Jfour years.
If a gentleman should happen to get in liguor
once or twice in four years, would any person
pretend to say that he is in the habit of getting
drunk ? If not, why should it be said that
Horace and Boucaud v ere, prior to the sale, in
the habit of running away ?
L’habitude est un penchant acquis par Pexer-
cise des memes actions. KEncyclopedie, verbo
Habitude.
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Eastn.District.  'T'he judgment savs, « The existence of the

Julr, 1819
NtV

habit of running meay, prior to the sale to the

.ANDR;S&' «v. plaintiffs, is sufficiently proven by the bills of

For.

sale to the vendor, the deposition of Lamothe
and the orders of the mayor,” &c.

Upon this point, I pray to remind the court,
4. That the bills of sale to the vendor shew
the existence of the vice as to three -f the
slaves sold, and not as to the six ordered to
be. retaken by the vendor ; and that neither
Horace nor Boucaud is in the said deeds of sale,
represented as being in the habit of running
away. 2d. That, from the deposition of La-
mothe and the orders of the mayor, nothing an-
pears, as to Horace or Boucand. except that the
latter did run away twice in four years prior to
the sale.

The third question was relative to the sam
which the vendor was to reimburse to the ven-
dees iy case he was bound to warrant the vice
of running away.

The court in examining it say, < Both par-
ties cowmplain of the valuation made in the
parish court, the vendor thinking it extravag nt,
the vendees insufficient; perhaps this is the
best evideuce of its correctness ; it does not ap-
pear to us so materially incorrect, &c.”
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This argument might he easily retoried hy €
saying. ¢ The judgment must be very bad since

39

Qst’n. District.
July, 1819.

P a'e W/

none of the parfies is satisfied with it.” The Awwrs &

circumstance of both parties complaining of the
judgment can never, in my humble opinion, be
an evidence of its correctness ; all that can be
presume:! from it is that the judge acted with
impartiality.

Ar any rate, the question was not whether
the valuation appeared correct, but whether the
Judge who made it had the right to make it in
the manner it was made: aud on this point I
beg leave to recall to the mind of the court that
I have shewn, that the judge hal no right to
make any valuation, but was obliged to decree
the sum to be reimbursed according to the testi-
mony ; and I should think that the will or
caprice of men ought not to be substitured to
the sacred will of the law. Purtida, 3, 16, 40,

The last question was whether any hire was
to be allowed for the slaves for which the sale
is rvescinded duri:g the time they have been in
the possession of the vendees.

"I'he court have decided that no hire can be
allowed to the vendor.

Ou his part of the judgment I beg leave to
represent that he is entitied by law to the bire

Foy.
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Bast'n District. of the negroes, in that situation. Redhibiendose

Juiy, 1819,

e~~~ la cosa ha de ser wolviendvla al vendor, con
Axory & ar. mas lo que se hubiere deteriorado or diminuido,
s,

Fory.

y sus aumento, accessiones, partes, frutos y
redit s, y alquileres, §e. Curia Philipica, 1,
13, n. 37.

Oue of the slaves, Horace, ordered to he re-
taken has constantly been and still is on the
ve.dees’ plantation, the {ive others have heen
kept by them for nearly three months after the
sale and prior to their action.

The vendor must certainly be paid for the
services the slaves have vendered to or perform-
ed on the vendees’ piantation.

Finally it appears, from the sentence of this
court, that the judgment of the court below was
reversed, as to the interest, on the enly ground
that, the price to be reimbursed was not fixed
between the pariies ; and that no interest being
allowed. no hire can be allowed. But I would
observe that had the price been fixed, no inter-
est could have been allowed. Interest is given
by law to indemaify the vendee for the use which
the vendor has had of the purchase money.
Therefore as, in this case, the vendees had not
paid the purchase money down, at the time of
the sale, but on the contrary had given their
vote for it, payable one year after, all they
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were entitled to was a restoration of their note, Bastn Districs
. i . - July, 1019,
and. sc?uut) fr(?m the vendor, that at the same " __°___
period lixed for its payment he would pay them Asvry & ar.
. . 8.
the amount fixed for the price of the particular  For.
negroes he was obliged to retake; but no in-

terest was due.

A re-hearing was granted on the second point
only. 'The plaintiffs’ counsel offered no new
argnment and the defendant’s relied on those

urged above.

MarTiN, J. delivered the opinion of the court.
At the request of the defendant, a rehearing has
been had, in this case, on the question whether
Horace and Boucand, two of the slaves sold by
the defendant to the plaintiffs, werve really in the
habit of running away, at the time of the sale,
so as to entitle the plaintiffs to their redhibitory
action.

The fact was found, against the defendant,
by the jury, in the parish court, and although
this circumstance is not conclusive on the ap-
peal, it cannot fail to have some weight.

Horace was purchased by the defendant in
March 1818, and his vendor then expressly ex-
cluded the legal warranty against such vicesy
which the law considers as redhibitory ones,

Vou. vin, ¥
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Bast'n. District. iz, capital crimes, robbery and the habit of

July, 1819.

o~~~ running away. This appears by the bill of sale
Asort &as. on record: and the very vendor did declare

For.

that Horace ran away from him, and was absent
seven consecutive months, during which he went
to New York, Liverpool and Charleston, where
he was arrested and brought to New Orleans,
where five weeks after he sold him to the pre-
sent defendant, informing him he was a runaway
and was sold as such.

It is in evidence that Boucaud was brought to
jail as a runaway, before the sale to the plaintiff,
and that he has since run away twice. In the
sale of Boucaud to the defendant, the vendor
warrants only against the maladies for which
the law grants a redhibitory action.

The counsel for the defendant thinks the jury
and this court erred in inferring from this testi-
mony that the slaves were in the habit of run-
ning away—that one single instance of run-
ning away is proven anterior to the sale, which
cannot constitute a habit.

As to Horace, trips to New York, to Li-
verpool and Charleston, and an absence of seven
months, which ended by his capture only; the
circumstance of his being sold as a runaway ;
the informatiqn given by the defendant’s vendor,
that he was a runaway, justify in our opin.on
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the conclusion which the jury and this court Eastn. Districty

July, 1819.
have taken. o~

As to Boucaud, the circumstance of his hav- AmDRY & ug.
ing been purchased by the defendant, with a  For.
si.aple warranty of the redhibitory maladies, of
his having been committed to jail as a runaway
once, would not authorize the same conclusion.
But he ran away twice, within a very few days
after the plaintiffs purchased him, which raises
a presumption, when coupled with the preceding
facts, that the habit of running away existed be-
fore the sale. Indeed the cases of these slaves
are not easily to be distinguished from that of
Macarty vs. Bagneries, 1 Martin, 149. There,
there was no evidence of any repeated act of
running away before the sale, but the slave had
been kept several months in jail, and not libe-
rated therefrom, till the sale, and ran away soon
after. Thus, Horace’s voyages to New York,
Liverpool and Charleston, and the declaration
of his then master, excite as much apprehen-
sion and alarm as evidence of three ordinary
acts of running away.

1t is therefore ordered, adjudged and decreed,
that the judgment of this court in this case be cer-
tified to the parish court, as if norehearing had
been granted.
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arepriviledged.

CASES IN THE SUPREME COURT

TURPIN vs. HIS CREDITORS.

AppeAL from the court of the parish and city
of New Orleans.

A. Bordeaux, Marie Louise, and other credi-
tors of the insolvent, instituted suits against him,
in June 1818, and on the 10th of July obtained
judgment by default. On the 168th he filed his
petition for the meeting of his creditors, and ob-
tained an order for the stay of all proceedings
against him, before the judgment by default be-
came final. The creditors met, accepted the
cession and appointed a syndic.

The creditors, who had obtained judgments
by default, obtained against him a rule, to shew
cause why the taxed costs in these suits should
not be paid as priviledged debts, which after ar-
gument was made absolate. There being no
personal property surrendered, no apportion-
ment was made in pursuance of the rule, and
these creditors opposed the homologation of the
tableau of distribution, and obtained their collo-
cation thereon, for these costs, before the mort-
gage creditors, who appealed from the decision
of the court in this respect.

De Armas, for the appellants, The 24st arti-
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cle of the Napoleon code is couched in the same €ast'n District,
words as the part of our statute on which the ap- w
pellees rely. Civ. Code, 468, art. 73. Inascer- T“_{’J’:‘N
taining therefore the legal meaning of the terms ts coevirores
law charges, fraix de justice, in our statute, we
will be much aided by the opinion of commenta-
tors and the decisions of courts of justice in
France on the correct meaning of the same words
in the corresponding article of the Napoleon
code.
One could not imagine that by virtue of this
article (the 21014st) a creditor, who had caused
the personal estate of his debtor to be seized
and sold, could pretend to a preference, on
this account alone, on the proceeds of the sale.
Pretentions of this kind were, however, ad-
mitted by an inferior tribunal, but set aside
by a decree of the sovereign council of Brussels
of the 11th of December, 1806. Discussions
sur le Code Napoleon, 485. Notes on art.
2101.
Law charges,which enjoy a general priviledge
are thuse that have a relation to the total mass
of the fuilure, such as those of seuls, inventory
and the like. 3 Pardessus, Cours de droit com-
mercial, 320.
1t the assignees or syndic had sustained law

suits for the common benefit and judgment had
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East'n. District. been obtained against them, the right of the

July, 1819.
"V
TorplN

plaintiffs as to the costs, or that of the defen-
dants as to their disbursements, would not be

His ensorzons. ¢ priviledge. Id.

The collection of active debis may have occa-

- sioned charges and costs not taxed, foux fraiz,

Twe sale of personal property must occasion
charges of appraisers, auctioneers, brokers, costs
of stamp, regi-try. These it is just should be
deducted, so as to present for distribution the
clear proceeds of the things on which they ac-
crue. 1d. 397.

Law charges, which are those of seals, inven-
tory and sale. have for their object the preserva-
tion of the thing. 3 Guichard, Legislation
hypothecuire, 105,

The priviledge, for the charges of seals, &c.
takes place in case of failures, as well as in cases
of deceases. It can be applied to mortgage as
as well as to chirographary creditors. Nup.
Code, 2106, 2108.

Allais having failed, his real estate was sold
and the personal being insufficient, the officers of
Jjustice claimed, by priviledge and preference on
the proceeds, payment of the costs occasioned
by the failure, and resulting from the affixing
recognising and removing the seals. Bourcier
and the wsolvent’s wife, creditors by mortgage,



OF THE STATE OF LOVISIANA;  yd

opposed their collocation. They contended East’s.District:’
that such charges, being no ways useful to mort- Jm
gage creditors, whose rights are preserved by ~ Tvrere
the sole registry of their claims, could not be His creoirors.”
levied, by a resort to their prejudice, on the
mortgaged property, but only on the other pro-
perty, inasmuch as they are incurred for the sole
advantage of chirographary creditors, and that the
articles 2101 and 210% of the Napoleon code,
which allow a priviledge onreal and personal es-
tate for Iaw charges, are not to have any effect in
cases of failures, but only in cases of decease.
The officers of justice answered that, as the law
had not made any distinction, the courts could
not make any. They oblained a judgment in
the court of the department of La Loire, which
was affirmed by the imperial court on the 28th
of January, 1812.
The expenses of scals and inventories, those
of sales, of the settling of the ranks of creditors,
of the seizure, appraisement and auction and
other law charges are to be levied before any
other debts : because they concera all the cred-
itors ;5 having been laid out Jor their common
benefit. Domat, 8, 1, § 5.
When a creditor causes the personal estate
of his debtor to be sold, if there be no opposing

creditor, it is evident that there is no priviledge
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East'n. District OF concurrence with any other person; and he
w is entitled to the amount of his debt out of the
Tures  proceeds. Buat, if there be opposing creditors
Tis cnsnirors. and a suit be instituted for distribution, the offi-
cer is to deposit the proceeds, after deducting
his fees, and the several privileges are to be dis-
cussed. Among these, law charges occupy the
first place. 'These charges are those of seizure,
guardianship and sale, which are incurred for
the common interest of «all. 1t is evident that
those which the creditor has made in order to
obtain judgment do not enjoy this priviledge,
because he has made them for kis own private
advantage only. Nouveau Ferriere, verbo Pri-
vilege. ’
The name of law charges is given to all the
expenses occasioned by an act passed under the
seal of a court of justice, whatever that act may
be. 'The charges of acts are generally to be
horne by those for whosc interest they are made.

8 Denisart, 757, verbo Fraix de justice.

The expenses incurred in prosecuting a law
suit are denominated law charges or costs : but
the latter denomination is more particularly ap-
plicable to those which are privileged by law.
The defeudant has no privilege for his. 'f'he
plaintiff has not a privilege for all the expenses
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he has been at in ebizining judgment, but only Easjt’zj.nligtlrgict.
those made to render his title executory. pige p
1f theve he several creditors and the money is  Turerx
to be apportioned among them, the costs of His carprross
the apportionment are to he taken out by
preference.  As to the costs, incurred by the
opposing creditors, in the contestation. they are
not to he paid hy preference. unless the credit-
ors were anthorised to enter into such a contes-
tatinn : clhierwise they are to be classed for these
costs as for their principal debts.
As the sale of the personal estate is necessary
io procure the paymeunt of the creditors, when it
takes place under an order of court, the costs are
to be taken out of the proceeds, because they are
for the benefit of all.
"T'he costs of seals and inventory, which pre-
serve the goods seized and prevent their waste,
have the same priviledge as the cost of the sales.
Tessandier, Regime Hypothecaire, 7.
The only priviledged costs are those incurred
for the common interest of all the creditors. 7
fio Clerg, 20%.
Law charges, in the sense of the article 2101,
ave all those made to procure the sale of the thing
and the distribution of its proceeds. A distinc-
tion is to be made between these charges and

VoL. Vil
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Bast'n. District. the costs incurved before courts of justice, in ot-

gl 181

A~ der to obtain judgment.

e

s THPIN

It mus:, therefore, be said with Ferriere, as to

8 . .
His crsmrrons. the law of the eleventh of Brumudire, in the

seveunth year, and with the crator of the tribu-
nate, that the law charges, of wrich it is a question
here, are those incurred for the preservation of
the tning for the benefit of all those wiwo have a
right therein: those of scals and inventory, of
sale or adjudication, those for making out the
tableau and the determination of contests arising
thereon, and, in a word, those which, according
to the expressions of the iribunate, have for
their object the preservation of the thing. 10
Merlin, Rep. de Jur. 20. verbo Privilege.
Law charges, are those which have been made,
according to Domat, for the common cause of
the creditors, for preserving their pledges, for
discussing and making out the apportionment.
In consequence, we are to consider as such the
costs of seals, either after the failure or decease
of the debtor, these of the inventory, sale and
liquication: those of couservalory acts, or in-
stances in order to iuterrupt prescription, for a
revendication, stoppage in transitu. 'Those
which a creditor may have made for his person-
al advantage as to obtain judgment or render
his title executory, cannot enjoy any priviledge,
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but that which belongs to his claim, of which East'n. Distric,
they a-e but an accessary. 1 Perfil, Pegime \:’V\,
Hypothoraire, 36. Tunex
Law charges which have a priviledge are His cnenrrons.
those for affixing the seals after the decease or
failure of a debtor. the sale of property seized
and the like.  Vauvilliers, des privileges &
hypotheques, 3.
Law charges, in the 2404st art. of the code
Napoleon, are those concerning the common in-
terest of the creditars, such as those of seals and
inventory. 'I'hose for the particular interest of
a creditor follow the nature of the principal de-
maund. 12 Delvincourt, Cours du Code Nap.8620.

Cuvillier, for the appellees. 'The judgment
of the parish court is in conformity to the uni-
form decisions of this, in the cases of Morse vs.
Wiltiamson & Patton’s syndics, 3 lartin, 282,
JMorel vs. Misottiere’s syndics, as well as those
of the superior court of the late territory, in
those of Ellery vs. dmelung’s syndics, 2 Martin,
248 & Elmes vs. Esleva’s syndics, {d. 264.

It is not in contradiction with the decision of
the tribunal of the department of La Loire, af-
firmed by the imperial court of Krance, cited by
the oppusite counsel, nor the decree of the su-
perior council of Brussels,
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Funeral expenses, law charges, certain medi-
cal charges, salaries of certain persons, the
price of a debtor’s subsistence are by our statute

His cuzpirors priviledged on his personal and real property.

Cw. Code, 468, art. 73, 170, ert. 76. The
priviledge cannot be coniined by cousiraction to
expeuses incurred in lhe preservation of the
thing; for they extend to cvery part of the
debtor’s property, whether incurred for the
preservation of this or any part of it, whether
they relate to his property cr are merely perso-
nal. If a baker supplies me with bread, his
priviledge immediately attaches : Will sy sub-
sequent failure destroy it? Certainly not; it
will follow my property after its cession. in the
hands of my creditors. If I employ an attor-
ney, his taxed costs, those of the sheriff and
clerk, if he bring a suit, are priviledged costs.
Mjy failure will not divest them of their rank,
among other claims against me. If I succeed
in the suit, these taxed costs are payable by the
defendant against whom judgment was obtained :
and there cannot be any good reason to say that
they are not due as taxed costs, in the language
of the statute as law charges, and recoverable as
such. If so, the creditors of them have a privi-
ledge on the property of the plaintiffand detendant
and the failure of either cannot mar their rigits.
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MAaTtHEWs, J. delivered the opinion of the Eastn. vistrict,

July, 1319,
faa Y

T g

court. This is a case in which a tablean of
distribution of the insalvent’s estate is offered

s

for homolongzation, hy the syndics, and opposed tis cxevrrons

by two of the creditors. They claim, as a debt
priviledged on al! the moveable property of the
insolvent, the taxed costs of certain suits, which
they had prosecuted against him previsus to his
failare, and rely on that part of the statute wkich
grants a priviledge to lawe charges, in general
terins, without confining or limiting the expres-
sion to any syecif.c cests und charges. Civ. Code,
468, ort. 73. It is contended by the syndics
that this part of our code is expressed in termns
similar to those of the 2101st artiele of the Na-
peleon code, and the censtruction and interpre-
tation given by French jurists to the latter
ought to be adopted by the courts of ibis state.
According to this, the terms fraix de jusiice
(which correspond to the English words law
charges) are confined to those expenses, which
arise out of proceedings instituted for the benefit
and preservation of the estate of the in-vlvent;
and a number of authorities ave cited, f{or
this confined applicativn of these terms. But,
with whatever deterence and respect, we may
view the opinions of tie wwihors clied, we are
ceriainly not bound to adopy them. As the
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Ea;t’/n.?;slt;ict article of aour code is indefinite and does not
uy, . . e . . e .
w~~ (istinguish and limit the species of lavw charges

T oy intended to be embraced by it, courts of justice
His creprrors. cannot make any distinction,

We are of opinion, that the statute accords
to the appellecs, the priviledge they conten:l for,
as to every kind of judicial cost which may bave
been properly tawed against the insolvent.

1t is therefore ordered, adjudged and decreed
that the judgment of the parish court be affirmed
with costs.

FELKS vs. MPMICEEN,

IfA.givesan  APPEAL from the court of the first district.
order to B. to
receive a sum . ..
of money in  DrrBIeNY, J. delivered the opinion of the
New.Orleans, i S s : :
and B wri-es to court.  The plaintiff and appellee is an inhabi-
A then hisclerk :
ip New-Orleans tant of Bayou Sarah, whose business was usu-

and wi
;’éod“’ol},;’;.ti_ ally done by the defendant and appellant, a

nity to bri . . . .
money, naca. merchant in St. Francisville. Having some

desires that 1
may bring it money to collect at New-Orleans, from the

and the clerk ]
brings it and house of Flower & Finley, he gave to the appel-
Places it with lant an order on them for the amount; and
1¥’s money in a . .
gr:;veri B is subsequently, on being informed by the appel-
iable therefor . .

lant that J. Tolman. his clerk, was in New-

Orleans on a journey and might bring the ap-
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pellee’s money safely, he appears to have re- Eajslf;;.ll)fissltgic{'.
quested the appellant to commission him to (A~
fetch it, together with some other money which Wesks
the appellee had in the hands of L. Millaudon. »Muoxex.
Tolman brought the money to St. Francisville,
and deposited it with other monies in the drawer
of a desk of the appellant’s, in the appellant’s
store. The money, however, disappeared ; and
on the refusal of the appellant to refund it, the
present suit is broughit to compel him thereto.
The defendant vesists this claim on the
ground that this money never was delivered to
him, but to Tolman, out of whuse possession it
was stolen. He proves that when Tolman ar-
rived at St. Fraacisville, he (the defendant)
was absent, and that the mouney had disappear-
ed before his return.
That employers are respounsible for the acts
which the persons employed by them executc
within the limits of their agency, and that, of
course, merchants are answerable for the acts
done by their clerks as such, is one of those
plain rules which admit of no dispute. The
only question here, therefore, is one of fact:
Was ‘Folman acting in the line of his functions
as clerk of the defendant, when he received,
brought up and kept the plaintiff’s money ?
The defendant endeavours to stand out of the’
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Eastn District. way by atfempting to shesv that Tolman acted

July, 1819.
(O Ve

Wrieks
s,
MMicxey.

at the request of the plaintil. He exhibits a
letter in which the plaintiff requests him to em-
ploy his young man to collect the money; but
that letter is in answer to one in which the
defendant informs the plaintiff that Tolman is
at New-Orleaus, and will be a safe hand to
bring the money 5 and that letter refers to an
order which the plaintiff hal given long hefore
to the defendant for that nart of his money
which was in the hands of Flower & Finley.
The defendant was the person who did the
plaintiff’s business. Before Tolman went to
New-Orleans, he had already received the or-
der on Flower & Finley payable to himself,
and necded no authorization from the plaintifl
to send it by his clerk. Tolman brought the
moties, put it along with some of the defend-
ant's in a deawer of the defendant’s desk, and
he and avother clerk paid and changed money
cut of ihat drawer indiscriminately. It is strong-
ly prohable, though the witnesses did not dis-
close ii, that the plaintiff was credited with the
amcunt received for him at New-Orleans, for
amung the payments made by the clerks out of
the iawer, is that of an order of the piaintiff
for 1ilty dollars, which was charged to his ac-
epunt.
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We are of opinion, upon the whole, that Eastn District:
. s ey July, 1819.
Tolman acted, with respect to the plaintiff’s o~~~

money, as the clerk of the defendant, and that  Wrrxs

8.

the defendant is liable for the loss of that money M‘Miczex.
in his store.

1t is, therefore, ordered, adjudged and de-
creed, that the judgment of the district court be
affirmed with costs.

Livingston, for the plaintiffi—the defendant
did not appear.

——a—

BRIGGS & AL. vs. RIPLEY & AL.

Appeat from the court of the first district. If the cons
signor desires

.. that the sale of
The petition stated that the defendants were e goods be

indebted to the plaintiffs in the sum of 1637 dol- not delayed, i

lars, which they refused to pay. At the foot of 2, brice

it was the affidavit of Sterling Allen, who styled od2nd heafter-
himself the plaintiffs’ agent, and swore that the the ret pro-
ceeds, and the

defendanis permancntly reside out of the state. consignee sells
belowthe price

On this an attachment issued, which was levied mentioned, he
. . . is not liable for

on the ship Governor Griswold, which was damages.

claimed by Seth Grosvenor. The defendants

pleaded the general issue, there was judgment

You. VIL H
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East’n. District for the plaintiffs, and the claimant and defend-

July, 1819.
NN Nt

Buiess & ar.
vs.
Rrprey & Ar,

ants appealed.

It appeared in evidence, that in May, 1818,
Stockton, Allen & co. of New-Orleans, shipped
to the defendauts a quantity of manufactured to-
bacco, with the following instructions: «1Tt is
our wish that on arrival, it (the tobacco) should
be sold, if not more than twelve cents and an
half can be had per pound; the nei proceeds
are to be placed to the credit of Gardner & Cen-
ter.”

Gavdner & Center drew on the defendants, in
favour of the plaintiffs for 3500 dollars, at 60
days, on account of the proceeds of the tobacco,
which the defendants accepted on the 25th of
June, and on the 5th of October, they sold the
tobacco at 10 cents per pound.

'The ship, Governor Griswold, was sold by the
defendants to Seth Grosvenor the claimant, in
New-York, where both vendor and vendee have
their domicil, while she was at sea, so that there
was no actual delivery.

JMorse, for the plaintiffs. The ship was
well attached as the property of the defendants
notwithstanding the sale to the claimant. As
no delivery took place, the sale had not the ef-
fect of transferring the property to the vendee.
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and she was liable to the attachment of the cre- Bast'n. Districs.
ditors of the vendor. This point has been fre- w
quently determined in this court. Durnfird vs. Bross & aw
Brooks’ syndics. 3 Martin, 222. Norris vs. Rrue & av.
Mumford, 4 id. 20. 'This is the rule of the ci-

vil law, it is true, but that of the common law is

perfectly the same. A grant or assignment of

chattels is valid at common law between the par-

ties, without actual delivery of the chattels, and

the property passes immediately on the execu-

tion of the deed. But, as to creditors, the title is

not perfect unless possession accompanies and

follows the deed. Meeker & al. vs. Wilson.

1 Gailison, 419.

On the merits, we have shewn that our agent
consigned our tobacco to the defendants, with
direc-ions not to sell it for less than twelve and
an half cents, that they sold it for ten, so that
we lost two cents and one half per pound, which

we are entitled to receive.

Livermore, for the claimant and defendants.
I contend, that the alienation, either by deed or
will, of personal or moveable property is to be
governed by the law of the alienor’s domicil.
Huberus, Praelectiones juris civilis, tom. 2. 1, 3.
In this case the domicil of both parties to the
bill of sale was in New-York, where the com-
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Fast'n. District, Won law of England prevails. By the commou

July, 1819.
NV

law it is clearly settled, that the property of a

Bmm& s.. ghip at sea, or in a foreign port, will pass by a
Reessy & a1, bill of sale without delivery, in opposition to

the rights of creditors. 1 Gallison, 423. 4 JMas-
sachusetts Rep. 663. 4 Burr. 2031.

T contend, that here was an actual delivery of
the vessel and that the assignee got possession
before the attachment was laid. The bill of
sale was lodged by Gardner in the custom
house on the 6th of January, and the attach-
ment was laid on the 8th. 1In leaving this bill
of sale at the custom house, Gardner can be
considered as acting in no other manner than as
the agent of the claimaut, for whose benefit it
was done. And he declares that from the time
he received the bill of sale he considered him-
self as the agent for the claimant in all things
which concerned the ship. He is also confident
that he did at that time receive instructions from
the claimant, though the letter is lost. But ad-
mitting him to be a mere negotiorum gestor,
possession taken by him will benefit the claim-
ant, for whose benefit he took possession, and
who has at all events ratified his act. This is
fully stated by Cujas, whom Pothier siyles
Juris iuterpretum praestantissimus. In com-
menting upon the title de adguirenda vel amit-
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lenda possessione, ff. #1. 2,1, § 20, he says, Esj\ls:;ln ];i;slt;ict.
Sequiturin hoc § quod jam supra diximus saepe, J’V\_,
per procuratorem nobis adquiri possessionem B“‘G‘:;& AL,
ita demum, si velit nobis possidere, 8i operam Rierey & ar.
nobis solis suam accoammodet, si possessionem
apprehendat nostro, non suo nomire, et wan-

datu similiter mostro, vel etiam ratihabitione

secutn, id est, volentibus nobis, non nolentibus.
Scientibus autem vel ignorantibus nobis,voluntas

nostra sufficit, nec requiritur etiom ut sciamus,
procuratorem apprehendisse possessionem nos-

tro nomine. 'I'he following law in the Digest

is also very strong to this peint. Generaliter

quisquis ommine mostro momine sit in posse-

gionem, veluti procurator, hospes, amicus, nos
possidere videmur. ff. 41,2,9. This law, and

also the commentary of Cujas upon it, arve suffi-

cient to support our claim. For there can be no

doubt from the evidence, that Gardner intended

to act as an agent and friend of Grosvenor, and

that he helieved he was acting as his agent.

Upon the law last quoted Cnjas observes,

Huee 1. docet, nmos possidere non tantum per

servos & filissfum.. sed etiam per hominem

liberum, id est, sui juris, si nostro nomine sint

in possessionem, veluti per procuratorem, vel

colvnum et ingquilinumn, per hospitem. vel ami-

rum voluntarium, ut Cicero loguitur, id est, per
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Eastn. Distriet negotiorum gestorem, secute ratihabitione nos

July, 1819
\V s )

Briecs & AL
s

RirLex & ArL.

tra. 'The evidence of Gardner that he had re-
ceived instructions from the claimant, at the time
he received the bill of sale, is strongly confirm-
ed by the letter of Mr. Grosvenor which is in
evidence. In this letter the claimant evidently
writes to a man with whom he had previously
corresponded.

In the next place, I submit to the court, that
the plaintiffs cannot recover, becanse this ac-
tion is not supported. The plaintiffs are not
entitled to recover, 1st. Because the petition is
nsufficient. It is expressly required by law,
that the petition set forth the cause of action.
It merely alledges that the defendants are in-
debted to the plaintiffs, but whether upon bond,
bill of exchange, for goods sold, or for slander,
does not appear. This objection is conceived
to be fatal, either on demurrer, or upon an
appeal. This case is different from that of
Kalston vs. Barclay & al. 6 Martin, 649, late-
ly decided in this court. In that case the
objection was not to the petition, but to the evi-
dence as applied to the petition; and the ob-
jection was there made too late, being after all
the evidence had been read to the jury, and
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after the defendants had joined in the commis- East’n. District.

sion and put interrogatories to the witnesses.

Ju'y, 1819
NV N/

The second objection is, that the plaintiffs B“‘GGs&u
have shewn nointerest in the tobacco consigned Rxmz&m

by Stockton, Allen & co. to the defendants.
The affidavit of Allen was sufficient for taking
out the attachment ; but is no evidence in the
cause., 'The objection to this defect in the evi-
dence could not appear upon the record, be-
cause no biil of exceptions lies to the decree of
the judge. 'The defendants have appealed, aud
have assigned as the ground for reversing the
judgment of the district judge, that the judg-
ment was for the plaintiffs when it ought to
have Leen for the defendants.  If there is not
evidence in the record sufficient to support the
judgment, it is, of course, erroncous, and must
be reversed. 'The affidavit is merely ex parte,
and no evidence.

3. The defendants have violated no instruc-
tions.  According to the true construction of the
lefter from Stockton,Allen & co. totie defendants,
there is no positive price limited, within which
the tobacco was not to be sold. The direction
con‘ained in the letter is positive only upon one
point; to sell the tobacco upon arrival, if not
more than a certain sum can be got for it. But
the letter does not direct the defendants to hold
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Ba's’:l’;z’ll)gsltgx'ct. the tobacco until that price can be obtained. 1In
v~ the absence of positive instructions, the law re-
Bmﬁzf L. quires of a factor good faith and reasonable dili-
Reerex & 4. gence. 'There is no pretence that these have
not been shewn by the defendants. No proof

has becn offered that any damage has been sus-

tained by the plaintiffs, in consequence of the

sale of this tobacco. It has not been proved,

nor can it be proved, that, from the time of the
consignment to the prosent iime a greater price

could have been obtained for this tobacco than

that for which it was sold. This action is then,

in all its features, a hard action; and for this

reason alone, if the letter is at all equivocal, the
eonstruction should be against the plaintiffs.

Upon general principles of law, a principal, who

complains of a disvbedience of orders by his

agent, is bound to shew that his orders have

been precise and unequivocal ;3 and the agent is

only liable in case of a direct violation of precise

and clear instructions. Here there are no posi-

tive direction to sell for less than twelve and an

half cents. The wost that can be made of it is,

that the letter contains a strong expression of the

writer’s belief as to the probable price which

could be had. and perhaps of his wishes that it

should be held for that. i'his, however, is nnt

clear; and, if it were, it would net be arule up-
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on which the court could decide in favor of the Bastn. Districs.
- . . July, 1819.
plaintifls, consistently with tie case of Ralston o~y
vs. Barclay & al. » Burecs & ar.
The plaintiffs have sustained no damage. Ririzr& iz
There is a difference between the disappoint-
ment of rather sanguine expectations and such
damages as give a right to an action atlaw. We
contend that some evidence should have been of-
fered to shew that some loss had been occasion-
ed by the sale here complained of; that it should
have been proved, that the price of this species
of tobacco has been much higher in New York,
or at least there was a probability that it would
be higher at some falure time.
The plaintiffs had no right to limit the price
absolutely. This consignment was made under
an agreement entered into in New-Orleans be-
tween Stockton, Allen & co. and Gardner &
Ceater, the agents of the defendants. By this
agreement, Stociton, Allen & co. were to have
an audvance upon the consignment, but there was
o agreement or consent on the part of Gardner
% Center, that Ripley, Center & co. should be
Hmited in the sale of this tobacco. This agree-
aent was entered into by Gardner & Center as
seneral agents of the defendants in good faith,
and there is no pretence that they exceeded their

VoL, ViL 1
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Eastn. District authority. Of course, the defendants were bound

July, 1819.

L e =

by their acts, aud were bound to accept the bills

B‘“G“ & drawn by them and given to Stockton, Allen &
RTPLEY&AL co. for this auvance. If these bills had not

been accepted, the holders, Stockton, Allen &
co. could have recovered damages against the
drawers. The agreement was on one part, to
consign the tobacco, on the other to make the
advance by drawing bills on New York. No-
thing was said about limiting the price. Con-
sequently any limit which would interfere with
the consigunee’s reimbursement, would have been
in fraud of the agreement and not obligatory
upon the consignee. Something has heen said
in the argument about the respectability of the
house here 5 but when advances are made upon
consignments, they are made upon the security
of the goods, and not of the consignee.

MarTin, J. delivered the opinion of the court.
The plaintiffs’ counsel contends that he has
shewn that the tobacco was their property,
that Allen, Stockton & co. were their agents
and consigued it to the defendants, restricting
them to sell it at twelve cents and a half per
pound, and that as they sold it for ten cents, the
plaintiffs have lost two cents and a half per pound,
which it is the object of the present suit to recover.
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As no specific cause of action was alledged Easen. nistrict,

in the petition, other than the non payment of

Juli, 1819,
W ol ¥/

an undescript claim, the evidence ought, at least, Batess & s

to have established the plaintifls’ right to a reco- Rizwer & Af.

very, the general issuc having been pleaded.

That the plaintiffs were, in any manner interest-
cd in this shipment of tobacco, we are left to
presume from the circumstance of Sterling Al-
len having, as their agents, made the necessary
affidavit, in order to procure the writ of attach-
ment. The conclusion is far from being strictly
logical. He might have hecome their agent
since the cause of action arosc : even for the sole
purpose of iustituting the suit. Admitting him,
however, to have been the plainliils’ agent ab
initio, does it follow as a necessary consequence
that every transaction and consignment of his is
for the account of these, his principals? Are al-

so all the transactions and consignments of

Stockton, Allen & co. for the account of the
plaintiffs? If they be not, how is this consign-
ment of tobacco to be distinguished from the rest ?

But admitting all these queries to be praperly
answered in the affirmative, it is far from heing
clear that the defendants have been guilty of
any deviation from the orders of the consignees.
These gentlemen gave no positive instructions,
axcept that the sale of the tobacco should not be
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East'n. District. delayed, if twelve cents and a half could be ob-
fﬁy_’,l,siz' tained on its arrival. They do not desire il,
Bruoss & a1 that if that price cannot be obtained then, and,
Ruener & ar, after waiting a reasonable time, there be no
hope of obtaining that price, the consignees may

not sell under it.

With these instructions the defendants com-
plied.  The tobacco was shipped in May, and
no sale took place until October. At first, they
had been directed to credit Gardner & Center
with the net proceeds of the tobacco. After-
wards, the consignors procured these gentlemen’s
draft, at sixty days, for the probable amount of
these proceeds, on the defendants, who accy-ed
it. It is true, the consignors’ letter, accompany-
ing the tobacco, communicated their hope that
the article being of a good quality would sell
well : and the restriction from delaying the sale,
if ou its arrival twelve cents and a half could be
procured, is evidence of the consigners exyecta-
tion that this price would be obtained. The
draft, which was afterwards procured on the
defendants, is presented by their counsel, as an
evidence of the waiver of any previous restric-
tion as to price. 'This court is not prepared to
say that the draft could be considered as the
waiver of any positive direction (if any had ex-
isted) not to sell below a certain price, but we
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are ready to say that when no wesitive restric- East'n. District.

tion exists, a draft for the proceeds of the con-
signment, justifies a sale, in order to meet it,
altho’ without it, prudence and the state of the
market might demand a further delay.

No allegation of fraud or misconduct in the
defendant is made. Tt is not shewn that the
interests of the consignors would bave been
promoted by a delay, nor, that atany time, till
the inception of the preseut suit or since a great-
er price could have been obtained.

It appears to us that the districi court erred
in giving judgment against the defendants.
This beirg the case, that against the party inter-
vening, as a claimant, cannot be supported.

It is, therefore, ordered, adjudged aund de-
creed, that the judgment of the district court be
annulled, avoided and reversed, and that there
be judgment for the defendants and claimant,
and that the plaintiffs and appellees pay all
costs in both courts.

LYNCH vs. POSTLETHWAITE.
AprreAL from the court of the first district.

The petition set forth that, on the 5th of No-
vember, 1818, at Natchez in the state of Mis-

July, 1219,

(O v )

By oa AL,
- 8.
Rirrey & azr.

If the sun-
scribing wit-
ness to a deed
reside out of
the state, his
handwriting
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East’n. District. $issippi, the defendant, by the name and style of
e, 1819

\~~_ Chairman of the board of directors of the Natch-
Lrver ez Steam Boat Company, for himself and others

s

Postzz-  composing said company, did covenant and agree
THWAITE. . . . -
to give to the plaintiff the sum of 65,000 dollars
being proved,

the deed will for the steam boat Vesuvius, then on a voyage

be read. . . .
When the from New-Orleans to Louisville, said steam boat

arty d t . - .
}’W,,,fd{,:)ejﬂ?; to be delivered at New-Orleans on her return,

his signature, 1,3 : 1 g . 1
itmay be pro. at which time 15,000 dollars were to be paid,

ven by witnes- ang ¢he residue in equal instalments, at three,
Sses.

Areport sub-six, nine and twelve months, with interest at
scribed by a . . .
witness may be 81X per centum, and that, at the time of delivery,

read, in order . .
1o weaken his thie defendant should make his promissory notes

testimony by . . s .
shewing o is. for said four instalments, which should be sign-

crepency be. ed by him as chairman of said company. The

fjf“;‘fcni wiut hetition then avers an offer to deliver and refusal
er tockhold- g receive, and, that the defendant bad refused
x'sgiztﬁ;;lhe to pay according to the contract. It prays

Hewsay is - judgment for the said sum of 65,000 dollars or
m.:ej;tg;?;g'oftllat the defendant be ordered to pay the sum of
ﬂ;ﬂlé‘fgféﬁ} 15,000 dollars and to execute promissory notes
f}ffﬁ;’?{l Ha as above stated, and concludes with a prayer for

The natur .
walidity and | further relief.

consiruction of  "Phe defendant pleaded, 1st. A general de-

acontract is de-

fermined ne- pjals 2d.  In abatement, that there were seven-
cording to the .

fer hoerthe re-ty two other persons (naming them) who were
medy, accord- . .

ing toler furi. parties with the defendant to the contract, and

who ought to have been made parties to the snit..
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3d, That the covenants were made by the defen- El’&:hl; 11)81slt91cx
dant with seventy-iwo other persons associated _\ ~_
in a special and limited partnership, having a  Lyven
capital stock of 100,000 dollars, of which de- Postun-
fendant owns but 1000 dollars. 4dh. The fourth "™
plea states that the said company are now a cor-
poration.  5th. The fifth plea sets forth the or-
ganization of the Natchez Steam Boat Company,

that public proposals were issued on the #th of
January, 4818, for forming a company for the
exclasive purpose of purchasing, or building and
equipping one or more steam bhoats, and for

raising for that parpose the sum of 100,000 dol-

lars, to be subscribed by the persons forming

said company, in shares of 400 dollars each

share ; that afterwards on the Zith of July,

1818, the subscribers met, formed rules and re-
gulations, and elected nine dirvectors; that the
defendant was elecled chairman of said board

of directors; that in that capacity he addressed

a letter to the plaintiff, offering to purchase the
VYesavias for the use of the company; that a
correspoutdence took place, and that on the 10th

day of Oclober, 1818, the plaintiff proposed, in

a letler to defendant, that the company should
purchase from him the steam boats Orleans and
Vesuvius, desiring an examination of the Oy-

leaps as she was reported to be votten. and
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East'n District. gfating that < the character of the Vesuvius was

July, 1819.
\/‘ Vi
Ly~en
8.
Posrie-
"THWAITE.

too well known to need comment.” The an-
swer proceeded to set forth at great lengih the
negociations beuween the parties, and contended,
that the contract was counditional, and that the
company were not bouud to receive the boat un-
less satisfied wi-h her condition after an exami-
nation : that the plain{ifl. in his letlers and con-
versaiions, misrepresented the qualities and con-
dition of the boats that he represented her to
be entitled to certain patent rights which she
was not. 1t further stated, that previous to the
execution of the contract the plaiutiff had the
svubscription list, proceedings, rules and re-
gulations of the compzny, and that a conver-
sation took place between him and the defend-
ant, in which the plaietifi’ desired the defendant
to sign the notes with oue or two members of
the company in their individual names, and not
in the name of the company, and that defendant
refused and <aid he would not he responsible
further thao his own share. It further charged,
that the plaintiff had in conversation represented
that the boat would retnrn from Louisville ear-
1y in December, and that he had in a letter offer-
ed to coatract for the delivery of hoth boats on
tke st day of January. 1-19, thereby inducing
the defendant to believe the Vesuvius wouald re-
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turn sooner; but that she did not return until Fast'n. Districs.
July, 1819,

the last of February. 1t concluded with sefting o~

Livcr
US.

forth a correspondence which took place be-
iween the parties in New-Orleans in Kebrnary, Posrus
THWAITE.
an examination, and that the boat was so defec-
tive the company would not receive her.
The contract produced, upon the trial, was
executed at Natchez on the 5ih of Novem-
ber, 1818. by the plaintif and defendant,
who described himself as ¢ chairman of the
board of directors of the Naichez Steam Boat
Company,” and was sealed with the private
seals of the parties. By it, the plainiff did
“covenant and agree to sell to the Natchez
Steam Boat Company the steam boat Vesuvius
(now on a voyage from New Orleans to Louis-
ville) with her engine, tackle, furniture, apparel
and appurtenances of every name and descrip-
tion whatever, and that he, the said Jasper
Lynch shall and will deliver the said steam
boat Vesuvius to the said Natchez Steam Boat
Company or its agent at New-Orleans, in good
order, immediately on her return from her pre-
sent voyage, allowing her a reasonable time
thercafter for the discharge of the cargo she
shail then have on board. And tha: be the
said J. L. shall and will also at the time of the
Vou. vi1. K
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mal conveyance for vesting the title to the said
steam boat in said company, and thereby guar-
antee and secure the title free of all suits, &c.”
On the part of defendant were the following
covenants. ¢ And the said chairman, board of
directors and company, &c. on their part and
behalf do covenant and agree, in consideration
of the premises, to pay the said Jasper Lynch
for the steam hoat Vesuvius, the sum of 65,000
dollars, in manner following, that is-to say,
13,000 dollars at the time of the delivery, &c.
and the further sum of 42,500 dollars in three
months thereafter, and the further sum of 12,500
dollars in six months thereafter, and the further
sum of 12,500 dollars in nine months thereafter,
and the further sum of 12,500 dollars residuc
of the said sum of 63,000 dollars, in twelve
months thereafter, together with interest on the
four last mentioned sums at and after the rate of
six per cent. per annum {rom the said time of de-
livery of the steam boat Vesuvius, &c. And also
that the said company at the said time of delivery
of the steam boat Vesuvius, &c. will execute to the
said Lynch their promissory notes for the pay-
ment of the said sum of 50,000 dollars, the re-
sidue «f the purchase money at the times and in
the manneg above stipulated, with the interest
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thereon as above expressed. And also, that they Easn Districf..
. . . uly, 1819.
will, at the same time, make, execate and deli- <
ver to the said Lynch, a mortgage of said steam  Lyscu
08,

boat as a collateral security, &c.”” For the per- Dostix.
formance the pariies bound themselves in the
penalty of 20,000 dollars.

From the mass of written and verbalevidence in
this cause it appeared, that the steam boat Vesuvi-
us was built at Pittsburgh, in the winter of 1813
and 1814, that she came down to New-Orleans
in March, 1814, and from that time until Jualy,
1816, was employed in the trade between New-
Orleans and Natchez. In July, 1816, she took
fire and burnt to light water mark, in New-Or-
leans, having then a cargo on board and bound
up. She was hauled up, rebuilt in the most
substantial manner, and launched in January,
1817. When launched she was considered, in
all respects, as good as a new steam boat.
From this time she was employed in the trade
to Louisville, and, as appears from the testimo-
ny, was considered, until after the contract was
made, the best boat on the river. On the 27th
of July, 1818, the plaintiff being at New-York,
the defendant addressed a letter to him on be-
half of the Natchez Steam Boat Company, stating
their desire to purchase the hoat as she then
stood, and requesting to know the price. The
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in September.  On the 10th of October, being
in New-Orleans, the plaintiff addressed a letter
to the defendant, in which he proposed to sell
to the comp-ny the Orleans and Vesuviuns, and
stated his desive that the Orleans should be ex-
amined, as she was reported to be votten, and
that the character of the Vesuvius was too well
known to need comment. Afterwards, on the
21st of October. he proposed to sell the Orleans
for 50,000 dollars, and the Vesuviuas for 75,000
dollars.  Intlus letter the plaintiff says, ¢« These
two boats are running under the patent of Rob-
ert Kulton, and.will, when merged in one stock,
both enjoy the right of the exclusive trade be-
tween New-Orleans and Natchez, with the addi-
tional privilege attached to the Vesuvius to trade
under the same right to the falls Ohio. T will
sell the boats with all rights they may be enti-
tled to. All questions, in respect to violation of
patent rights, are reserved ; though it. may not be
unnecessary to ohserve, that nutil the boats are
in the full and undisputed enjoyment and bene-
fits of the rights insured to them to the exclusion
of all others, no claim can be interposed.”
This proposition was rejected : but on the 22d
of Ocioher, the defendant, with William Ruth-
erford and Augustus Griswold, two other mem-
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bers of the company, wrote to the plaintiff, sta-
{ig that they were aurhorized to offer him the
following proposals: They say, ¢1Itis proper
to premise that the delivery of the boats without
any material injury sustained after leaving this
prrt at the time prescribed is deemed indispen-
sa®le by the company.” They proceed to offer
¢ for the steam boat Orleans, with her machine-
ry, tackle and furniture of every description on
board, to be delivered on her first return from
the city of New-QOrleans to Natchez, &c. 15.000
dollars.” And ¢for the steam boat Vesuvius,
now on her voyage to Louisville, to be deliver-
ed on her return to the city of New-Orleans with
her machinery, &c. as in the case of the Orleans
the sum of 65,000 dollars.” This proposition
the plaintiff refused to accept; but in about ten
days after he acceded to the terms.

W hile the cause was in the district court the
defendant made an affidavit, stating the ab-
sence of a material witness, by whom le expect-
ed to prove, that the original subscription list,
proceedings, rules and regulations of the com-
pany had been shewn to the plaintiff some days
previous to the execution of the contract, and
that a conversation then took place, as to the
mode in which the notes to be given in pay-
ment for said hoat were to be executed, that the

g
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stated, that he had no acquaintance wiith the.
members of tire company, and did not wish to
to have to look to them for his money, and pro-
posed to the defendant that he, with two others,
should sign the notes without any allusion to the
company ; that the defendant refused to do this,
saying thiat he would not hecome responsible
beyond the amount of shares by him subscribed,
and, that if the plaintiff was not satisfied with
the security which the subscription list present-
ed, the negociation must close, and, that the con-
tract was concluded and signed some days after-
wards. The affidavit further stated, that previ-
ous to the making of the contract, the plaintiff
had represented the Vesuvius to be <a fine,
~irong, substantial boat, the best boat on the ri-
ver, the ne plus ultra of steam boats;” that he
represented that she would return to New-Or-
leans in December. The affidavit further stat-
ed, that the company had examined the Or-
leans fully, before concluding the bargain for
her. The plaintiff’s counsel admitted these
facts as if sworn to, subject to all objections as
to the legality of the evidence.

The Vesuvius returned to New-Orleans in
February, 1819, having heen delayed in her
paseaze up the river by the unusually low state
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of the water. Having heen unloaded and put Bast'n. istrict
in good order, acccording to the testimony of J;\,
the master, Capt. Penniston, the plaintiff onthe L=
19th of February offercd to deliver her to the Possun-
defendant. The defendant refused to receive
her without a previous examination by compe-
tent persons to report upon the situation of the
hoat. After some correspondence between the
parties, persons were selected to report upon
the situation of the boat and of her engine, but
with an agrecment that the rights of the parties
were not to be thereby affected.  After the ex-
amination, the defendant refused to veceive the
boat.

"T'he report upou the eungine was as follows,
“We, the undersigned, having been called on
by Messrs. Samuncl Posticthwaite and Jasper
Lyunch to examine the engine of the steam boat
Vesuvius, do reportas follows: ¢ The engine
and machinery we find perfectly good, but the
boiler is inferior to the engine on account of the
age, as we understaud is six years old, but ap-
pears to be wafer tight. We find that the cross
beam on the piston vod is broken, but in con-
sequence of that they have ordered a new beam
to make the engive complete.”

(Sigued) W. € Withers.
James Wilkinson.™
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This report was offered in evidence on the
part of the defendant, who also called Wil-
kinson as a witness. He testified that the boil-
er leaked, but not in an extraordinary manner,
and that he considered it a good boiler for its
age; that it had been ne«ly painted with lamp
black and oil, which might conceal soms, of its
defects. ‘That the head beam had been broken
and fished. .

On the part of the plaintiff it was proved.
that the defendant was on board the Vesuvius
a few days previous to the execution of the con-
tract, that he had then seen the machinery, and
had been informed by the plaintiff that the boil-
er was an old one, that it was the same boiler
which had belonged to her before she was burat,
and that, if he did not sell the boat, he should
get a new boiler. It was also proved, that, at
the time of the examination at New-Orleans,
the plaintiff shewed the head beam to the defen-
dant, and said it was the only defective thing
about the engine, and, that he had ordered a
new one from New-York, which was daily ex-
pected. The defendant replied, < he did nof
know that would make any difference, if the en-
gine was otherwise in good order.” ‘[he re-
pm'f, upon the vessel, was a- follnvs—1st. <~ We
find by the examination that, on the starboard
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side aft, a majority of her old timbers are defec- Fastn Disnia.

tive, on the larboard side aft, some of her old
timbers defeciive, a midship, some few of her
old middle futlocks deilclive, her floor timbers
are perfectly sound. =2d. Tt is our opinion,
that the Vesuvius has sufiicient new timbers to
render her a safe cargo-boat for two years. his
is the unauimous opinion of the committee of ex-
amination.” Sigued,

Andrew Seguin, William C. Withers,
Allen Gorham, Charles K. Lawrence.

Oue of the persons v;h% signed this report
(A. Seguin) had been before introduced as a
wituess on the part of the fefendant. He stated,
that one third of the middle futtocks were en-
tirely rotten, but that, in the state he found the
boat, stre might vun two years longer and then

be hauled up and repaired for five or six thou- 4

sand dollars. He said that only one half of the
boat was examined, but he suppnsed the other
parts were similar. That, if he were to class
the Vesuvius, he should put her in the 4th or
5th class. That the old timbers alone were de-
fective, and, that he considered the boat in good
order to receive a cargo, and seaworthy, in her
present trade, for two years longer. A. Gor-
Vor. viI, L
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He did not consider more than one tenth of the
middle futtocks to have heen defective. e did
not believe she would require any material re-
pairs within two years, and, if the boat was his
he would not repair her now. When the boat
was rebuilt she was cut down to the head floor
timbers. The new wood constilntes 2-3ds to
3-4ths of the whole boat. Captain Gale, of the
ZEtna, iestified that vessels built at Pittsburgh
would generally require a thorough repair in
four years, though some might last five years.
W Withers, consibered the Vesuvius sound
for her age, and sounder than the Orleans.

*Several ship masters smd masters of steam boats,

having heard the reports upon the vessel and
engine with a statement of the evidence, depos-
ed that, in their opinion, a vessel, such as the
Vesuvius was described to be, was a vessel in

“"good order; that, to be in good order, it was

not necessary that she should be perfectly siund,
and, that a vessel might be in good Gsder and
have one third of her {rame defective.

On the part of the defendant, several witnes-
ses deposed, that 65,000 dollars would bhave
been a large price for the Vesuvius in Novem-
ber last, if she were entirely sound. 'T.e value
of steam boats had since fallen 25 to 33 per cent.
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There 1as judgment for the plaintiff in the Easen Disuict.
July, 1819,

,
oW
.

¢ourt below : the district court being of opinion
that the action lay against the defendants but,  twxem
the sum of 20.000 dollars was deducted from the  posme.
consideration of the contract, and judgment ren- i
dered for 45,000 dollars only : the gourt being
of opinion that, from the price agreed upon, the .
defvndant must have bargained for a sound boat, ;
that this price was the besi key to the under-
standing of the term ¢ good order,” and, that
20,000 dollars was the medium between the sum
of 15,000 and the sum of 25,000 named by dif-
ferent witnesses as the difference in value be-
tween a new and perfectly sound boat and a »
boat as represented to them.

From this judgment both parties appealed.
The record contained all the facts shewn to the
district court: with it came up several bills of
exceptions. )

1. 'The plaintiff having produced the con-
tract between himself and the Natchez Steam
Boat Company, subscribed and sealed by the
defendant, and to which there was a subscribing
witness, whose signature and residence out of
the state were proven, as well as the signature
of the defendant, the defendant’s counsel ob-
jected to this paper being read, because it had

pot heen proven by the subscribing witness.
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the counsel took his bill of exceptions thereon.

2. The report of certain individuals, appoint-
ed by the parties was intreduced on the part of
the plaintiff, and objected to on that of the de-
fendant, and ordered {o_ be read. by the court,
for the sole'purpose for which it was offered, viz.
o lessen the credit due to the depositicn of oue
of these individuals, who had heen examined for
the defendant. Upon which the counsel took a
second bill of exceptions.

3. The defendant’s counsel put the following
question to commodore Patterson, a witness in-
treduced by the plaintiff for the purpose of es-
tablishing the soundness of the boat by him
s-1d to the company: ¢ If you had contracted
for the purchase of a steam boat, in all respects
sound and in good order, and a boat had been
teudered to you under this coutract, with one
third of her important timbers, including her
lower futtocks, rotten, would you deem such a
boat answering the description in the contract,
as being i all vespects sound and in good or-
der?” I'ie question was objected to hy the plain-
tifl’s counsel and the objection sustained by the
court, whereupon the defendant’s couunsel took a
third vill of exceptions.

4. Charles K. Lawrence, being offered as a
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witness by the gl¢fendant, the plaintiff objected Faj_t;;; Distriet
to his being sworn in chief, on account of his )
being interested inthe cause. On his voire dire,  Laxca
this gentleman declared that about the 20th of Posris.
November, 1818, he purchased ten sharesin the TRWATEE
Natchez steam boat company, and in case the
steam boat was declared to be the property of
the company, he expected to pay his proportion
of the price, as a stockholder. The objection
was sustained, and the defendant’s counsel took
his fourth bill of exceptions.

5. Samuel A. Bower, a witness of the defend-
ant’s, proceeding to relate what he had heard a
Mz, James, clerk of the steam boat say, the
plaintifi’s counsel oljjected thereto, and the ob-
jection being sustained, the defendant’s counsel
took his fifth bill of exceptions.

Livermore, for the plaintiff. A preliminary
question to be settled in this cause respects the
different systems of law prevailing in the state
of Mississippi and this state. How far is
the common law of England, which is pro-
ved to be the law of Mississippi where this
contract was made, to govern the decision,
and how far are the taws of Louisiana to
have effect 7 We contend, that the nature, validi-
ty and construction of a contract must he deter-
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the contract is made; that the form of entering
into the contract mus. be regulated by those
laws s that the consequences of any peculiar so-
lemnity in the form, by which the parties obli-
gate themselves to performance, must follow the
contract according to those laws ; and ihat the
extent, to which the parties bind themselves,
wheiher as principals or sureties, as principals
or agents, in solido or not, must be determined
by these laws. ¢ Quoad qune concernunt so-
lemnitatem actus, seu ejus perfectionem, inspi-
ciatur consuetudo loct celebrati contractus ; et
ideo si ex statuto loci vequiratur certa solem nitas
in 1pso contractu, vel si ad subsistentian: con-
Iractusrequiratur solutio gabellwe, vel quid stmi-
{e 5 tunc tale statutumn debet observari, licet in
toco destinatae solutionis non sit simile statu-
tum.”  Peckius Ziviciwus, de jure sist. & man.
. c. 8¢ e Mercatnra, 74t 1 Gallison,
373. 'The parties are sepposed to contract with
reference to the law of the place in which they
are at the time, and to which they owe a local and
temporary, although they may not owe a perma-
neunt allegiance. 'This is the doctrine of Hube-
rus, part B, 1. 4, tit. 8, § 4,2, 5 ; of Emerigon,
to.n. 1. ch. 4, § 8, and of the common law of
England. 1t is the doctrine of all civilians, and
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may bhe considereuy as a scttled prmcnple of inter- East'n District,

Julu, 1819,
national law.  Ipsa questio magis ad jas gen- Py
tium quam ad jus civile pertineat. Lyven

> 8.
The counsel for the defendant contended, that - 5.
THWAI'LE,

this was an executory contract, that it was to be
executed in New-Orleans, and that the civil law
> must govern the construction of it. We answer,
..thatthe law of the place of execution applies on-
ly as to wiiat shall be a discharge of the con-
tract. Gallison, 375. Bat, in this case, the con-
tracl was executed at Natchez. The plaintiff
“covenants to sell and convey the steam boat
#; Vesuvins,” &c. and that he will deliver her up-
on her rveturn to New-()rleag_s, aud then execute
a formal conveyance, &g In consideration
whereof, the defendant cov nts to pay certain
sums at different times; the first payment upon
the delivery. Here was the consent of both par-
ties to the sale and purchase ; and the boat be-
ing a thing in esse at the time, and belonging to
the vendor, the contract between the parties was
an executed contract of sale, and the property in
the boat was transferred to the vendec. 'The
delivery was postponed, and the payment also.
But this does not change the natarc of the con-
tract. 'The purchasers acquired a property in
the boat, although the vendor was o have the
use of her for a voyage ; and if, upon her ve
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had visen, instead of falling, they could have
recovered her as their own property, upon ten-
der of the price. The plaintiff covenanted to
deliver the boat in New-Orleans; and if the
laws of Louisiana prescribed any particular for-

malities with regard to the delivery of a vessel, -

they ought to be ebserved ; but for the construc-
tiop of the contract we should have yecourse to
the laws of Mississippi. The Natchez Sieam
Boat Company also have their existence in the
state of Mississippi; and the nature of that co-

partnership, the powers of the acting members, -
and the extent of their obligatious arising from .*

the contracts by..fRgm made on hehalf of the
company, must al#he determined by the laws
of that state. Of those laws it is a fair pre-
sanption that the defendant has some know-
ledge, and that he knows something of the na-
ture of the co-partnership of which he is a mem-
ber, as the powers, rights, obligations and re-
spousibilities of its members are defined by those
laws. But the presumption does not extend to
aiy knowledge of the laws of France or Spain,
or of the nature of those associations which are
styled ¢ les suciétés anonymes,” or % les sociétés
en commandite.”

As to the form of- the action, and ihe procced-

[PV
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3ngs upon it, however, the cause must be govern- East’n District,
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ed by the l.ws of Louisiana. 'The recovery e~

is to be sought, and the remedy pursued, ac- &

cording to the lex fori. i his doctrine is incon- Tﬁi’:ix'fg
testible. Communissima enim est distinctio,
quod,aut disseritur de modo procedendiin judicio,
aut de juribus contractus, cui robur, et specialis
Jormatributa est a statuto, vel d contrahentibus,
et in primo casu attendendum sit statutum loci,in
quo judictum egitaiur. In secundo vero cusu
attendatur siatutum loci in quo fuit celebratus
contractus. Casaregis. disc. 179, m. 59. Upon
this ground the defenda:t’s counsel have said,
that therules of evidence must be according tothe
laws of the staie where the action is brou:ht.
To this we willingly accede. 'These gentlemen
profess to have a leaning to the civil law; and
vet they generally cite common law hooks, and
not always books of the best authority. They
bhave given us pleas in abatement, and raised
objections founded only upon the common law,
and have resorted very freely to the common law
upon points of practice, the rules of proceeding,
and the nature of the remedy pursued.

1. The first ohjection taken by the defendan’s
counsel is, ithat we have not proved the contract
in a sufficient manner. The only exception

VoL, vil. M

P 4
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that the subscribing witness ought to have been
examined. This is a common law obiection,
and we answer it by proving that the subscr'b-
ing witness resided witliout the jurisdiction of
the couri, and by proving his handwriting. We
had no means of compelling the subscribing
witness to testify, and he was the same to us as
if dead 'This is a sufficient answer at common
law. T refer the court to Prince vs. Black-
burne, 2 East. 250. Jddam vs. Kerr, 1 Bos. &
Pul. 360. 7T R.265. 2.Johr.451. 38 John.
477. Butitis now intimated, that this contract
should be proved by experts, comparing the
handwriting of the defendant with other writings
proved to be his. For this, the Civil Code,
306, art. 226, is referred to. We answer, thal
this mode of proof is only required, when the
party formally disavows his signature. 1In the
present case, the defendant has not disavowed
his signature, but, in his answer, has explicitly
admitted and set forth the execution of the con-
tract by him.

2. The second objection is contained in a plea
in abatement, which states that the contract was
made by the defendant jointly with seventy-two
other persons residing at Natchez.

3. The third objection is, that there is a variance

8 3

~g
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between the contract declared on as+! that prov- &

ed; that we bhave declared againsi Postle-
thwaite, and have given in evidence a contract
with the Natchez Steam Boat Company.

4. The fourth objection is, that the defendant
is only liable to the amount of 1000 dollars, the
sum by him sabscribed.

T ese three objeciions resolve themselves into
this question : Is the defendant personally bound
to rhe amount of this contract, and can the plain-
tiff recover the whole from him ? If the defen-
dant be answerable for the whole, there is no
variance, and the objection of want of parties is
merely formal. It is not founded upon the mer-
rm of proceed-
613. Allcon-
scveral 5 every

its of the cause, but upon th
ing. Rice vs. Shute, 5 Bui
tracts with partners are jointa
partoer is liable to pay the whole. In what
proportion the others should contribute, is a
matter merely among themselves. But, in ac-
tions against a partner, upon a partner-hip debt,
the law of England allows the defendant, in a
suit at common law, to plead in abatement, that
the other partners are not joined. 1If he does
not plead in abatement, it is a waiver of the ob-
jection. If the action is brough! against all the
partners and a recovery against all, the plaintifi
may levy his execution upon the separate pro.

91
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merely a matter of form. And these pleas in
abatement cannot be pleaded with a plea to the
merits, and they must be supported by an affida-
vit. In chancery, one partuer may he sued
alone, provided it be shewn that the others arc
out of the jurisdiction of the court, as is the case
here. Deriwent vs. Wulton, 2 Atl. 510, it-
Jord, 25.  As this ohjection, of waut of parties,
only goes to the form of proceeding, it is a suf-
ficient answer, that, by the laws of this state,
where several debhiors are hound ¢n solido, the
creditor may proceed against either. Civil Code,
278, urt. 10 . "~*hier, des obl. n. 270.

1s the - ... liable for the whole? He
exernted the cg
and he admits 1

wct ander his private seals
clf to be one of the company.
In either point of view, he is personally liable
for the whole. e would be answerable from
the manner of executing this contract, even if he
had no interest in it and if he had executed it
in any other mode, he would still have been
bound in snlido as partner.

If the defendant had heen merely an agent of
the company, and not a partier, he would have
been bound by this contract. He has personal-
ly obligated himself by the terms of the deed,
and he has alfixed his own seal toit. Jdppleton
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vs. Binks. 5 East, 142. 1In that case the de- Rast'n. District.

fendant entered into the agreement, «for, and
on the part and hehalf of lord viscount Roke-
b:,” and affixed bis own name and seal to the
deed. He was holden personally liable. So
where a cemmitiee fora turnp® e cerporation
contracted under their own hands and seals, de-
scribing themselves as a conumittee, they were
held personally responsible.  1ibbetts vs,
Wealker. 4 Jiass. Rep. 545. So where admin-
istrators of an esta e, by proper authority {rom a
conurt, sold the tands of their inestate, and cov-
enanied in the deed ¢ in their capucity of aumin.
istrators,” that they were seized of the premises,
and had good title to convey the same; it was
beld ‘hat they were personally responsibie.
Sumner vs. Williams, 8 Mass. Rep. 162. 'The
case of Ernst vs. Bartle and others, 1 Juhn.
Cas. 319. was an aclion of covenant by a cler-
gyman against the trustees, elders and deacons
of a church. Tuo the deed the defendants de-
scribed themselves as such, and made the con-
tract ¢ in the name and with the consent of the
members of the church ;” and they promise and
bind themselves and their ¢ successors in their
respective chorch offices.” The defendants
signed the deed and affixed their seals to it.
Upon demurrer it was objected, that the defen-

.77/7.17 1819
NtV Ny

Ly~xcu
8.
PovTLT.
THWAITE.-
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\~ ment was made with them in their corporate ca-
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pacity, and that tl.e suit was brought against
them in their individual capacities. T'he court
say, ¢ It does not appear from the declarstion,
nor is it shown by the pieadings. that the defen-
dant~ are a corporalion, or capable of being sued
as such. The names and additions by which they
are described are a mere descriptio personarum,
and they remain liable only in their private capa-
cities. Without such a constrnction, the covenant
would be nugatory and void: and there is no
reason to adopt a different one.  They have af-
fixed their private seals to the instrument. not a
corporation seal.” 1In the case of Taft vs.
Brewster and others, 9 John, 33%, the defend-
ants covenanted as trustees of a Baptist society.
They were held personaily liable. T'he court
said, ¢« The bond must be considered as given
by the defendants in their individual capacities.
It is not the bond of the Baptist church ; and if
the defendants are unot heund, the church cer-
tainly is not, for the chiurch has not contracted
either by its corporate name, or by its seal.”
"These cases are conclusive upon this question.
For the defendant, the case of Hodgson vs.
Dexter, 1 Cranch, 353, has heen cited. The
case of public agents is an exception to the rule:
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and, where an agent of the goverrment contracts Eajt’;l Il);sltgic:-
) . wlyy .

for the benefit of government, and on its behalf, ~~_

and describes himself as such, he is held not  L¥™°E

vs..,

to be personally respounsible, although, in cases TI;::‘:I"TELQ
of a private natare, it would be otherwise. The
reasons of this distinction are stated by several
judges. One reason is, that public pelicy re-
quires that they should not be responsible, and
that men would not accept offices under govern-
ment upon the condition of being personally lia-
ble. + 7. R. 172, 67t. Anctherreason is given
by Chief Justice Parsons, in the case of T'b-
betts vs. Walker, + Muss. Rep. 597. ¢ A case
of this kind.”” he says, ¢is not like a contract
made by an agent for the public, and in
the character of an agent, although it may
contain an engagement to pay in behalf of the
government. KFor the faith and ability of the
state, in discharging all contracts made by its
agents in its behalf, cannot, in a court of law, be
drawn into question.’

In this contract, the covenants are by the
chairman, directors and compauy, who profess
to bind themselves, their successors and assigns.
The cliairman alone affixes his seal to the con-
iract. The others, therefore, are not bound.
But this is no reason that he should not be
bound, when he has obliged himseif by the terms
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the cases before cited, and up-in the principle of
the case of Dusenbury vs. Ellis, 3 John. ca. 70.
it is alone a sufficiens reason for holding him re-
sponsible. Although ihe defendant may have
had full authority from the company for making
the purchase, and, although his co-partners may
be bound by the bargain ; y-t they are not legal-
ly obliged to the plainti¥ so as to give him an
action against them. Neilker the defendant’s
authority as chairman, nor as partier, enahled
him to execute a deed in their names, so as to
oblige them to third persons, and to give an ac-
tion of covenant upon the deed against them.
Harvison vs. Juckson, 7 T. R. 207. Clement
vs. Brush, 3 John. ca. 180. Green & Mosher
vs. Beals, 2 Caines, 25+, 1t is, therefore, evi-
dent, that the plaintiff is without vemedy, unless
he can maintain this action. Fhe defendant,
however, can sustain no detriment from having
his covenants enforced against him. He will
ultimately be held to pay only his proportion,
for he has his remedy for a contribution against
his co-partners.

The defendant is also answerable for the
whole amount, as a partner. Upon this point
some very singular notions have been thrown
out. Much has been said about special and li-
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mited partnerships, and the right to form such Ea,st';n ?;slt;ictf}
partnerships, also aheut the species of partner- J\N
ship known in the Fresnch law by the name of la wLysen
société anomyme. A partnership of this descrip-  posres.
tion is not authorized by the laws of Mississip- ™™
pi.  According to the law of that state, the
members of an unincorporated company are liable
for tuc debts of the company without limitation.
Wutson, Partn. 3 & 4. 'The doctrine of spe-
cial partnerships has no application to the case;
for this contract was within the sphere of the
association, and as to all contracts within the
range of a special partnership the law is the
same as in general partnerships. There is not
a shadow of pretence for saying, that by the law
of Kngland the obligaticn in solido is confived to
merchants or to general partnerships. 'The
number of partners and the unequal distribution
of their interests can make no difference.

Upon this branch of the case the defendant
offers in evidence a conversation, which took
place between him and the plaintiff some days
previous to the execution of the contract. This
conversation had reference to the notes and not
to the contract. It was the plaintiff’s ohject to
have notes which he could have discounted
without difficulty ; and he also appears to have

Vo, vir, N
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effect of a note signed in the mode proposed by
the defendant. He did not execute the com=
tract at the time, and the delivery of the Orleans
was delayed, until the plaintiff had satisfied him-
self that each of the company would be liable
upon those notes. This is alledged as a fraud !
How so? Was the plaiatiff the legal adviser
of the company? But this evidence merely
proves, that the defendant was ignorant of the
law, and that he entered into a contract, by
which he became responsible to a greater extent
than he supposed. He should have consulted
counsel. Itis a common rule, that ignorance of
law is not to affect agreements, even in equi-
ty. 1 Fonbl. 108. Bilbie vs. Lumley, 2 East,
459. Brisbane vs. Dacres, 5 Taunt. 143, Est
hoc diserimen inter ignorantiam juris et facti,
quod omnis ignorantia juris suping est. Cujas,
ad 1. 3. 1). 22. tit. de jur. et fuct.ign. D). 22,
6, 2. D.22,6,4. Siquis jus ignorans, lege
Frlcidia usus non sit, nocere ei dicit epistole
Divi Pii. D. 82, 6, 9, 5. Non male tractabi-
tur, si, cum ignoraret fidejussor, inutiliter se
obligatum, solverit, un mandati actionem habe-
at 2 Kt si quidem factum ignorurit, recipi ig-
norantia ejus putest : si vero jus, alwud dici de-
bet. D.17,1,29,1. D.22, 6,7 §8. Cu-
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Jus, ad. 1. 7 & 8. D). 22, 6. Here, ignorance Ea;t:gl)liggc‘c.
of law is alledged, to furnish an unjust defence, \
prodesse, to excuse from legal liability. There  Luwcr
seems to have been ignorance of law in both par- Posriss
ties, in respect to this question. 'The plaintif ™
considered that the other members of the compa-
ny were bound by this contract as well as the
defendant. He did not advert to the effect of a
seal at common law. He seems to have forgot-
ten, that an agent, or partner, could not bind his
principal, or co-partner, by deed. 1If, therefore,
either party suffers from the mode of execnting
this agreement, it is him; and if ignorance of
law can avail the defendant, he is without reme-
dy. For this ignorance will not enable him to
maiftain an action upon the deed against the
company in Mississippi. Domat, l. 1, tit. 18,
§ 1, n. 16,

But the evidence of this conversation was cn-
tirely inadmissible. "T'he rule of law is, that
all conversations are merged in a written agree-
ment; and that no parol testimony can be re«
ceived to alter, enlarge, abridge, or explain
such contract. To this effect the civil law,
which the defendant’s counsel say should gov-
ern upon points of evidence, is explicit and posi-
tive. 2 Pothier, des ebl. n. 758, 759, 762. Ci-
il Code, 310, art. 231, 843. Scby the com-
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418. Pierson vs. Hooker, 3 John. 68. tivgg
vs. Swith,1 Taunt. 346. Rich vs. Jackson, 4
Bro. C. C. 514. Meres vs. Ansel, 3 Wils. 276.
Thompson vs. Ketchum, 8 John. 18. Receipts,
and other written instruments standing upon the
same footing as mere verbal contracts, may be
sometimes explained. But not specialties. 'T'he
same prineiple will be found in the case of
Clark’s exr. vs. Farrar, 3 Martin. 252, The
defendant’s counsel have cited several cases
from Phillips on evidence. 'These are cases
in chancery, in which parol evideuce h:s been
allowed in opposition to a bill for a specific per-
formance. It has been allowed in ca<es of fraud,
surprise, or mistake. But when the courts
speak of mistake. as a reason for letting in parol
evidence, they refer to mistakes of fact, and not
of law. The gentlemen can produce no case
in chancery, where a party’s ignorance of law
has been allowed as a reason for ad~.itting this
evidence. Such a reason would be contrary to
a maxim adopted in the common law, without
limitation or exception, ignorantia juris non
excusat. :

Tu this case it is not pretended, that the con-
tract was drawn up in different terms from the
undersianding of the parties, or that any thing
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has been inserted in it, which was not known, Easts. Distict.
. . July 1-19.
nor that any thing has beea left out which was
supposed to be there. The law must determine  Lx
. vs,
how far the defendant is liable upon this  pos e

contract 3 and as the law determines that he is A
liable for the whole amount, the object of the
parvl evideuce, i1 it can have any object, is t0
es:ablish another contract; a coniract for part,
instead of tire whole. 'I'he case of &rumuhser
vs. L. deling, 3 JMartin, 640, estabiishes that
this cannot be permitted. ‘The court say in
that case, that » no testimouy can be admiteu Lo
prove any contract difierent from that made by
the biil uself.  But this ruie does not preciude
enyuiry into the consideration, as in the pre-
sent case, between the draver and payee.”
The parol evidence, in that case, was admitied
to prove that no consideration passeid beiween
the parties to the bill. Butitisa we.. kKaown
principle of the common law, that a deed im-
ports a consideration, and that no avern:ent can
be admitted that it was made without considera-
tion. Vrooman vs. Phelps, 2 John. 177. 1n-
dependent of this doctrine, however. there was
no wan’ of consideration in this case.

5. The next objection is, that the Natchez
company are now incorporated, and, that they

intended to apply for an act of incorporatian,
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swer. If the company had heen incorporated
previous to the 3th of November, this would not
have been the deed of the corporation. And it
is difficult to suppose that any subsequent act of
the legislature of Mississippican have deprived
the plaintiff of his right to enforce this contract.

6. The next point made by defendant is,
that -he plaintiff must be in a condition to per-
form bis covenauts, and that unless this be shewn
he cannot recover. The counsel alledge tl:at the

-defendant has not tendered a deed, nor shewn his

power to convey a good title to the Vesuvius.
In support of their objection they refer to the
case of Morgan’s heirs vs. Morgan,2 Wheaton,
290. In that case it appeared to the court, that
the appellees were incapable of makiug a good
title 5 and it is evident that if this had not posi-
tively appeared on the face of the proceedings
the bill would not have been dismissed. Page
300 gf the case. In the present case, the plain-
tiff did not make a tender of a deed, because
the defendant refused to receive the boat, which
made such a tender unnecessary ; but he has al-
ways been able and willing to perform all his co-
venants. And if the court should bave any
doubt upon this peint, this condition can he made
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part of their decree. The plaintiff can make a Eastn. Distric,
good title now. But he submits to the court, \l,yw
that this title should be made as of the 19th of  Lrca
February, and that all expenses, incurred by the Powtis.
boat since that period, are properly chargeable A
to the defendant.
7. The next objection is, that this was a con-
ditional contract. 'The defendant says, that he
was not absolutely bound to take the Vesuvius ;
but that he had a right to examine her npon
her return, and if not satisfied with her condi-
tion, that there was no contract. 1t is a suffi-
cient answer to this objection, that ne such con-
dition is contained in the contract. Buay, if we
look to the preceding correspondence, we shall
find that an examination of this boat, farther than
the examination at Natchez on the 2:st ot Octo-
ber, was never contemplated by either party, until
the defendant found that some plan m-ist be de-
vised to free the company from a contract,
which was like to be unprofitable. He then at-
tempted to give this construction to the contract,
and to obtain the plaintiff’s acquiescence in it.
The plaintiff rcfused to join in the examination,
because he saw through this intention; but he
did not obstruct the defendant in his examninas
tion. The letter of Ociober 22d, will bedr no

such construction as the defendant has puton it;
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the incorrect manner in which a part of this let-
ter has been quo‘ed in the answer.

8. The next objection is, that the defendant
misrepresented the situation of this boat. It is
said, that he represented her to be a ¢ fine, sub-
stantial boat, the best hoat on the river, the ne
plus ultra of stea.n boats.”” 'This is mere gene-
ral commendation, such a- is made by vendors
in all cases to enhance the price of their commo-
dities, and upon which the purchaser is to ex-
ercise his own juugment. Unless there be an
express warranty, or fraud, these representa-
tions, though false, cannot avoid the contract.
Decuiv vs. Packwood, 5 Martin, 300. Quod
venditor, ut commendet, dicit; sic habendum,
quasi neque dictuin, neque promissum est. Si
vero decipiendi empiorisc .usa dictum est: eque
sic habendum est, ut non nascatur adversus dic-
tum promissumuve actio, sed de dolo actio. D.4,3,
37. In pretio emptionis et venditionis natura-
liter licere contrahentibus se circumvenire. I,
4, 4, 16, 4. Ea, quae commendandi causa in
venditionibus dicuntur, si palam appareant,
venditorem non obligant ; veluti, si dicat ser-
vum speciosum, domum be e oelificatam. 1. 18,
1,43. D. 21, 1, 19. Pothier, de vente, n.
263. Domat, l. 1. tit. 2. §. 44, n. 12, ‘L'he
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common law goes much farther. Although the Eastn District.
represen-ations are waterial and false, yet if w
there has been neither warranty nor frand, the L=cs
vendor is not answerable. If there has been POSTLE-,
no warranty, it must be proved that he knew at

the time that his rvepresentations were false,

Snell vs. Moses. 1 John. 96. Perry vs. daron,

1 John. 129. Mumford vs. M¢Pherson,1 John.

414. Bayard vs. Malcolm, { John. 421. Hol-

den vs. Dakin, 4 John. ¥21. Chandelor vs.

Lopus, Cro. Juc. 4. Isthere any pretence tiere

to charge the plaintiff with fraud ? It is not even
alledged in the answer. The captain. pilot and
engineer of the boat have been examined, and

the defendant’s counsel have not even ventured

to ask a question relative to any particular
knowledge of the plaintiff of defects in the boat.

Fraud is to be proved, and not inferred from ar-

gument. Dolum ex indiciis perspicuis probart
convenit. Code,2,21. 6. Where the fact is of

such a nature that the vendor could not be igno-

rant of it, as of the yearly rent of an estate, he

will be bound by his affirmation. Bal in this

case the vendor had no more knowledge than

the vendee. But these renresentations have

been fully proved. That the Vesuvius was a

fine, substantial boat, and the best boat on the

Vou, vil. (1)
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Eastn District. Tiver on the 5th of November last, has been
Jue 1919 roved by the testimony of Ogden, Gorham,
Lo« Story, Withers and Patterson. Has the defen-
Posmz-  dant attempted to prove that there was a better
TWAE hoat? And is not this a confessiou on his part
that the Vesuvius was the best? That she was
a strong and substantial boat is proved by A.
Gorham. We have not, indeed, attempted to
shew that she was the ne plus ultra of steam
boats. This was not, in fact, said by the plain-
tiff, although it is admitted. He represented to
the defendant that the engine was upon the best
plan, and that it was the ne plus ultra. Bui if
he had represented the Vesuvius to be a 74
gun ship, when she was before the eyes
of the purchaser, would this representation
bind the vendor? It is objected, that the boiler
was not as good as that of the Orleans, that one
was of copper and the other of iron. We an-
swer that the boiler was exposed to view, and
that the defendant might have examined it. Also
that the plaintiff gave full and fair information
as to the boiler.

9. The plaintiff is next charged with having
represented that the boat would return in De-
cember. Tn the answer, the defendant states,
that the plaintiff offered to contract for the de-
livery of both hoats on the first of January.
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Why was not this offer accepted ? The defen- East’n Districp
dant de hi i lculati and elerred July, 1819,
ant made his o n calculations and preferred

taking the chance. The cause of the Vesuvius ~ Lrem
not returning sooner is fully explained by Cap- ’::10;’:];:}’
fain Penniston, and by Ryan. There was

no fault on the part of the plaintiff, or his agents.

The cause is to be found in accidents beyond the

control of the plaintiff.

10. The next allegation is, that the plaintiff’s
letters contain misrepresentations respecting cer-
tain patent rights. The answer is. that every
thing said upon this subject is sirictly true, and
has not been controverted by any testimony
whatever.

Upon the three last objections it is sufficient
to observe, that representations, even if false,
cannot affect this contract, ; 2 John. 177, and
that they are taken to be true, unless proved to
be false.

11. We shall next consider the only question
of importance in this case. Was the Vesuvius
when tendered to the defendant, in the condition
in which the plaintiff covenanted to deliver her
or was her situation so materially different, that
the district judge was right in making a deduc-
tion of 20,000 dollars from the price agreed up-
on? The objections, made to the wood order of
the boat, relate to the head beam of the engine, the
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In all other respects itis admitted she is in good
order. As to the head beam, we refer to the
testimony of Captain Penniston, Griffiths
and Briggs. It is true that Captain Gale
says, he would not make another voyage witha
beam broken and fished. But he had made one
voyage to Louisville, a voyage of eight times
the duration of a voyage to Natchez. The Ve-
suvius, also, had made her voyage up and down
with this beam broken and fished. But the de-
fendant was himself satisfied, that this objection,
was too trifling and captious to be insisted on.
He said that, < if that was the only defect in
the engine it would be of no consequence, as
another beam was soon expected.” There was
no other defect in the engine ; and a new beam
was received from Vew-York ina few days af-
ter, and was on board the boat when the trial
commenced in the court below. Upon this
point, parol evidence is admissible : either to.
shew an agreement to enlarge the time of per-
formance 5 or to shew an admission of the defen-
dant that the plaintiff had performed. Keating
vs. Price, 1 John. Cas. 22. Fleming vs. Gil-
bert, 3 John. 528. If it had not been for this
acquiescence, the plaintiff might have had this
heam welded. But the arrival of a new beam
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is a conclusive answer. 'The old beam was Fast'n. District:
. © of the w1819

broken, without any fault on the part of the g

plaiutiff, in the course of the voyage up the viver.  Lyven

The captain intormed the plaintiff, and sent on Posri-
a model of the beam. The plaintiff immediate- A
ly sent to New-York for a new one. Nothing
mare could have been done; for a beam of that
description could not be procured in the western
couniry nor here.

The boiler is not new ; but it is in good or-
der. Whatever defects it may have had, ihey
were known to the defendant. Upon this, he
had full information from the plaintiff, that the
boiler was sufficient for the present, but, that
it was old, and, if he kept the boat, it was his in-
tention to have a new one.

The state of the hnll is the next subject to
considered. 1 refer to tie report, and to the
evidence of Gorham, W .thers, Seguin, Bur-
rows, captains Hart and Toby, and commuouore
Paiterson.  All of these witnesses swear to the
&good urder of the boat ; some from actnal sur-
vey ; others from having the rep:rt read to them,
and from a fair description according to the evi-
dence. The witness, upon whom the defen-
dant cliefly relied in the district court, was A,
Seguin.  Whether hLis festimony agrees with

the report which he signed, the court will judge,
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futtocks amidships are defective, that a majori-
ty of her old timbers aft are defective, and it
finds no defect forward.”” The new timbers are
all sound.

The district judge has decreed a deduction to
be made from the plaintiff’s claim of 20,000
dollars ; because he says the boat was not in
that good condition that she ought to have heen
in. “So sound a price must require a sound
hull,” This price he considers as the «key”
to the meaning of the words ¢“good order.”
This is a new rule for the construction of agree-
ments. A notion once prevailed in England,
that upon the sale of a horse, for a fair price,
and without an express warranty, the law im-
plied a warranty that the horse was sound.
Even this notion was not sanctioned by judicial
decisions, and when it came to be sifted, it was
found to be so unsatisfactory a rule of decision
that Lord Mansfield rejected it. 2 East, 322.
But, even this notion was confined to the sale of
horses, an animal peculiarly liable to latent de-
fects, which render him wholly useless. This
doctrine of a sound price has at all events been
limited to sales by parol, and has not before
been called in aid to assist in the construction of
adeed. The case of Decuir vs. Packwood, 5
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Martin, 800, is a decision of this court in direct East'n. Distri
- . . July, 1819.

opposition to the doctrine of a sound price. So \_< ~_
is the case of Parkinson vs. Lee, 2 East, 314, Lrxen
in the court of king’s bench in England. The  Posrs-
case of Seixas vs. Wood, 2 Caines, 48, is a di- ™"
rect decision of the supreme court of New-York
to the same effect. The rule of the common
law is laid down by Forblanque, 109, and
the justice of itis ably vindicated by that author
in page 871 of his notes to the Treatise of Equi-
ty. The books are full of cases to the same ef-
fect ; and we find nothing but some vague no-
tions of Professor Woodeson and Doctor Coop-
er to the contrary. Neither of these authors
have even been considered as of great aithority.
If their notions are to be admitted, then the
whole doctrine of express warranties, upon sales,
becomes nugatory.

The defendant’s counsel, however, profess a
partiality for the civil law upon this point; and
we have no objection to gratify them, by con-
sidering it according to that system of law.
Taking then the civil law for our guide, we shall
endeavour to shew that the decree of the court
below is neitherwarranted by law nor by the
evidence in the case. Although we are of opin-
ion that the lex loci contractus ought to guvern

this contract, we have no objection to resort to
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Eastn District. that great mine of equity and natural justice,
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have had recourse, the body of the Roman law.
The actions de redhibitione & quanti minoris
are given by the edictof the zdiles ; and all the
principles of law, which have been adopted in
France and Spain in relation to those actions,
have been drawn from the commentators upon
that edict. We do not deny that a purchaser
may avail himself of the equity of the actio
quanti minoris as a defence to the actio venditi §
becanse we are not disposed to deny the author-
ity of Cujus, and because we believe that his
reasoning is good.

The first principle of the Roman law te
which we shall call the attention of the court
is, that a contract of sale is not to be defeated,
on account of any inconsiderable defect in the
thing sold. Res bona fide vendita propter
minimam causam inempta fieri non debet.
D. 18. 1. 5. to the same effect, Dig. 21. 1. 1. 8,
‘Were there such defects in tins boai as to ren-
der her unserviceable ? Quod uswmn ministerium
gue hominis impediat. ‘I'be principie of the
Roman law, adopied by the nations of modern
Furope, is that the defect, which will entitle
the purcnaser 10 the uctior de rediub:tione
vel quanti minoris, must be of such a nature
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as {o render ihe article wholly uselivs for the raen, e,

purpose £ which it was bought, or so material
that th.e vendee would not have purchased it ai
so high a price, if' he had koown of the defect.
Q11 fortasse. si hoe cognovisset, vel empturus
non esset, vel minoris empturus esset. Dig. 19,
1.3 Che defesdant has stated that the Orleans
wes examined before the purchase s and itis in
evidence that the Orleans was much more defec-
tive than the Vesuvius. I ke company ok the
Oriecans after the examination, being of opinion
that she was sufficiently strong to run for one or
two ' cars withoutrepairs : and because they knew
what she had done, what the Vesuvius had doue,
and what the Washington had done : that thev had
cleaved theircostin little more than a year. They
calculated upen doing the same 3 and consi:ler-
ed that their bargain v.ould be a good one al-
though vepairs would afterwardsbe required.
Were there defectsin this boat so considerable
as to cntitle the defendant to a rescission of the
sale or. reduction of the pricc? And were
those defects so considerable as to entitle him to
a reduction. of B20,0007 It is fully proved
and is mot denied, that all the new wood is
sound. 'The new wood forms from two thirds
to three fourths of the hull of the hoat. Take

YoL. viL, P

Ty, 19,

¥ o' W
Ly-cn
'S,
Posrrg.
TRWAITE,
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. third of the old boat. Of this old part of the

boat ihe floor timbers form at least two thirds
and indeed nearer three fourths. These are
perfectly sound, leaving one ninth of the boat
for the part complained of. So far the calcula-
tion is undisputed. Then, if we take the evi-
dence of A. Seguin, there is but one third of
this oue ninti; defective. So that by this calcu-
lation, the most unfavorable to the plaintiff,
there is bnt one twenty-seventh part of the
hull of the boat defective. But if we take
the evidence of W. C. Withers and A. Gors,
ham, that the boat is sound forward, that oﬁa
third or two fifths of the lower futtocks amid;,
ships were new, and that of the buttocks ox
timbers aft, w here the ¢reatest defect was found!
among the old timbers, the old timbers wers
but one third of these timbers, and that here,
the old timbers were not all defective, but «.a,
majority” of them, as is stated fin the report, -
the defective part of the boat will be found to
be much less considerable, and indeed not more,,
than vne ninetieth of the hull of the boat. Io-
not this an attempt to invalidate a contract, of
sale propter minimam cousam ? ,

T'-e decree of the district judge has given an
imponance to these delects which the evidence
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does not warrant. His calculation is founded Bastn District.
. July, 1819,

upon the evidence of Capt. Gale, Capt. Rogers, ::/VV

and B. Stery.” These gentlemen know nothing  L¥vea

vs.

of the stale of the Doat, exceptfrom the de-  Postus.
scription of the defendant’s counsel. How far B
this is a correct description, the court will judge
from the question put to Story and the answers
of the other witnesses to a similar question,
This question supposes two thirds of the impor-
tant timbers of the boat, including the middle
futtocks, to be defective. The most important
timbers of a boat are the stern post, the stem,
and the floor timbers, all of which are sound’
One would naturally suppose from this ques-
tien, also. that all the middle futtocks were rot:
‘ten, whereas but a small portion of them are so.’
At all events ‘the witness would supposc from
ﬁus question that one third of the boat was rotten,
instead of one twenty-seventh or one ninetieth.
In.t‘mswer to this question, Story says, that he
thinks’ 15,000 dollars would be the cost of mak-
ing thé boat perfectly new and sound, including
the loss by detention. Another witness says
20:000 ‘dollars, and another 25,000 dollars.
npon testimony of this description we have a
- ddtree ‘deducting 20,000 dollars ! This was tak-
en as the medium. In medio tutissimus ibis.
Aad this js in the face of all the evidence of
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Even in face of the evidence of A. Seguin, the-
favorite witness of the defendant. In the earn.
estness of his zeal, he did not think that more
than 5 or 6000 dollars would be required to re-
pair this boat, after she had run two years
longer. Itis true, that when he is specially sent
for by the judge, his views enlarge, and his es-
timate is raised to 8,000, including detenfion.
"Two years hence it is to be supposed, that this
boat will he'more rotten than now ; otherwise
it will not be necessary to repair her then. And
if she is then more rotten, the expense of re-
pairs will be increased. So that, for the salier
of A. Sezuin’s consistency, we must suppnse
the 8,000 dollars to have reference to that tlme,
and not to the present. At this time she does
not require repairs. A. Gorham says, he would;
not repair her now if she belonged to him. Aud
so loug as a vessel is a safe cargo vessel, it wowhd:
certainly be very bad policy to haul her up and’
repair her, whenever a defective timber is disc¢ov-
ered. If we are to credit the testimony of Cap«
tains Hart and Toby, as to the common condi-
tion of vessels, such a course of proceedmg
would certainly render this a very burtherisome.
species of property. That the defective tim-
bers in this boat de not detract fromt her strength
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is proved by the report, which represents her to Ea‘s;%:;\.l)li;;xgct.,

be safe for two years ; and also by the testimo- JN

ny-of Withers that wherever a defective timber  Lrxcs

was found, there was a sound one by the sideof it. Posriz
Another principle of law is, that the defect iy

complained of must be one, of which the pur-

chaser was ignorant when he made the contract.

HNemo videtur fraudare eos, qui sciunt et consen-

#iunt. D, 50, 17, 1145. To this point the au-

thorities are abundant. 'We shall cite a few of

them. D. 18, 1,438,1. D.18,1,45. D. 21,

1, 1, 6, D. 24,1, 14, sec. ult. D. 21,1, 37.

D. 81, 4, 48. Pothier, de vente, n. 207, 209.

'The same rule prevails at common law. Ifthe

defect is apparent, or if the purchaser is inform-

ed of it, even an express warranty will not bind

the vendor. Schuyler vs. Russ, 2 Caines, 202.

An extention of this principle, or an application

of it, is that parties are not admitted to alledge

ignorance of notorious facts, or of facts which

they might have learnt upon inquiry, or by the

mere exercise of their own reason. Ignrorantia

supina seientiae comparatur. ‘This principle is

clearly and precisely stated in the 224 book of the

Pandects, tit. de juris et facti ignorantia, 1. 3,

§.1.1.6, &1.9, 4.2, also by Cujas, ad 1.3, h. t.

Cujas says, Emptori prodest ignoruntia. quae

non in supinum hominem eadit : ut i ignorans-
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\~~ Tedhibitoriam.  Item, si ignorans emat liberums-

Lynce

ve

Postage
REWAITY.
2

hominem, habet actionem in duplum. Item,; gi
emptor ignorans emat vem litigiosam, evilat
poenam litigiosi contractus. Igitur justa et
probabilis ignorantia facti non mnocet, supina

" mgcet. Supina est, si omnes in civitale scignt |

rem litigiosam esse, ipse solus ignoret; ignos

rentia prope dolus est, id est, affectata videtur. "

To the same eflect are the cases put by: Domat,
liv. 1, tit. 2, § 14, n. 11, Siles defauts de la
chose vendue sont tels, que Uacheteur ait pu les
caunoitre & s’en rendre certain, comme si umn
Béritage est sujet ¢ dés debvrdemens, 8i une mai-
son est vieille : siles planchers en sont pourris
st elle est mal batie, Pacheteur ne pourra se
plaindre de ces sortes de defauts, ni des autres
semblables.

-We will apply the evidence to.these princi-

ples of law. 1t is a notorious fact, that it is én*

ly about seven years since the first attempt was

made to navigate the western rivers with steam

boats ; and that the Vesuvins was the second -

boat built at Pittsburg under the patent of Ful-

ton and Livingston. It is proved by Ogden, °

that she came down the river in 1814, and, that
from March, 1815 to July, 1416, she was em-

ployed in the trade to Natchez. During this<

i .t

et

-
-

K
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- time she belonged to a company. In 1816 the Eastn.District,
. . . . huly 1819,
plaintiff entered iuto an agreement with this 2 ~_;
company, by which she was to become the pro . Lixca
perty of certain persons in New-York, for whom’, Posris.
he was agent. Immediately after this, she tooks ™
fire at New-Orleans and was burfit. The plainz-
tiff immediately made a contract ‘with A. Gore
‘hum to re-build her, and when rehuilt he was
obliged to take her as his own property, his con-
stituents having disavowed his contract. She
was then put into the Louisville trade and em-
ployed to great profit until the time of "R
this contract, She made :many remarkable® ~~
passages, and acquired a reputation beyond that
of any other boat on the river. “¥The defendant
and his co-partners, being well acquainted withs
the hisiory and character of the Vesuvius, wers
desirous of purchasing her. 'The plaintiff being
in Noew-York, the defendant addressed a letter
to_bim, dated July 17, 4818. It is evideat, from
the terms of this letter, that the defendant well
knew this boat and that he was satisfied with
her. He proposes to purchase her as she then
- ‘stuod, without representation and without war.
ranty. He asked for no information relative to
. the age, situation or qualities of the boat; be-

cause he knew, or thought he knew, sufficient

~ - wpon these points. Bui he did not know thas
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price he would demand. To these points, there-
fore, his euquiries were alone directed. From
the whole of this statement, is not the inference
irresistible, that the defendant and his partners,
constituting the greatest part of the merchants
of Natchez, were well acquainted with the age
of the Vesuvius? That they knew when and
where she was built? When and where she was
rebuilt? And what proportion of the old boat
was left 7 When the committee were on board at

-~-Nuchéz, we find that this burning was spoken

of as a thing well known 3 that the plaintiff told
them that the boiler was the same as had been
in the boat before she was burnt; and that one
of the committee even informed the plaintiff of
the precise month wheii she was launched at
New-Orleans. Is there not also sufficient here,
from which a jury would find that the defendant
was acquainted with the extent of the repairs,
and of the proportion of the old boat which re-
mained? She was burnt on the river, and. of
course, when the fire extended to the water’s
edge she would sink. As she was then but lit-.
tle more than two years old, the proportion of
her defective timbers could not be very great,
and there could be no reason for not using the
sound ones. 'The distinction between rebuilding
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from the keel,and repairing from light watermark, East'n District.
hardly deserves a serious answer. A. Gorham \u,y’vi_,
considers her to have been rebuilt and made as  Lx~cx
good as a new boat. Bul if the committee at  Postus.
Natchez had not been thoroughly informed upon A
this sebject, would they not have made some in-
quiries of the plaintiff? And is not the circum-
stance, of their not inquiring as to the extent of
the repairs, conclusive evidence against them?

Having then esiablished the fact, that the
part of this boat complained of was more than
four years old at the time of sale, and nearly
five at the time of the examination, and that all.
this was known to the defendant, it merely is
necessary that we shew Ler to have been a sound
boat for her age, and we have completely de-
monstrated this part of the case. Withers ex-
pressly swears, that he considers the Vesuvius
to be sound for herage. Captain Gale says that
boats built at Pittsburgh will generally require
a thorough repair in four years. though there may
be hoats that will last five years. Captain To-
by says there are very few sound vessels, and
they are not always perfectly sound whenlaunch-
ed. Was not this boat then sound, in compar-
ison with vessels of her age? Part of her hull
was more than four years old ; and the residue

VoL. viI, Q
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ed ; and yet experienced carpenters report that
she will not require repairs for two years to
come. Possibly, in strict construction, a vessel
cannet be called sound. which has any rotten
timber. however immaterial 3 and such seems
to have been the understanding of the witnesses ;
though Judge Washington makes a distinction
between a vessel being unsound, and having
some of her timbers unsound. Watson & Hid-
son v. Irs. Co. N A.. 1 Condy’s Marshall, 139
n. b.  This question might be material, if there
was an express warranty of soundness. But
certainly the extent, to which the gentlemen
attempt to push the doctrines of the civil law,
is entirely beyond all bouuds of reason. They
would render the principles of that law, so
just and equitable when properly understood
and limited, uotterly wild, extravagant and dan-
gerous. I'hey would establish a principle,
which would operate to the subversion of all
coitracts of sale. For nothing is perfect in
this world. Good and bad are relative and
coiparative terms. An old boat, or an old
house, may be a good boat or house; but they
are not so good, or capable of enduring so
long, as the same boat, or house, when new.
And yet they may equally be the subject of a
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contract of sale, according to the civil as well Bastn. District,
N . Ty 1319
as common law ; for the Roman la'+ is too per _~~

fect a system of equity to invalidate a contract ~ L¥on
of sale, on account of defects which are usunal, FPostue-
. TEWAITE,
and to be expected from the known age, situa-
tion, or employment of the thing,.
The plaintiff covenanted to deliver this boat
“in good order,” within a reasonable time after
the discharge of her cargo at New-Orleans.
Did he not offer to deliver her in good order?
Have not all the witnesses sworn that she was
in good order? What do these terms imply ?
Is there no difference between the terms good
order, and perfect order, or the best possible
order 2 Certainly the term good is not a super-
lative, and the term order is not an absolute,
but a relative term. An old vessel may be in
good order, although she may have defective
timbers 3 for a vessel must be in good order,
to be seaworthy; and a vessel may be sea-
worthy and yet unsound in many of her tim-
bers. Such is the natural meaning of the
words, and such is the common acceptation and
understanding of them. Com. Patterson is of
opinion that a vesselis in good order if not more
than one third of her frame is defective. Her
frame includes the floor timbers, top timbers, up-
per, middle and lower futtocks. Here the de-
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v~y cording to the defendant’s witness, and one

LyNcH
vSs.
PosTLE-
THWAITE.

ninetieth according to the plaintiff’s. The un-
derstanding of Com. Patterson, and of all the
other witnesses, is that a vessel is in good or-
der, when she is in a condition to receive a
cargo and perform her voyage. It seems to be
admitted, that the word is commonly understood
in this manuer, and that it is the true meaning
in all cases, except when made use of iu a con-
tract of sale. Upon waat principle of 1aw 1s a
different rule of construction to be adopted m a
contract of sale from the ordinary ruler Words
are to be understoud in their nawral and ordi-
nary meaning; terms of art are to be under-
stood as used by persons using the art. & hese
are rules for the construction of all agreements.
Can ¢« good order,” as used in this agreement be
considered a warranty of soundness? Or can it
have reference to any defects existing at the
time ? The words do not apply to the sale, but
to the delivery. 'The boat is sold as she is,
without warranty, and the property transferred
to the purchaser ; but she had left the port where
the contract was made, and was not to be de-
livered until her return to New-Orleans. What
was to be delivered? Was it a different thing
from what the defendant had purchased ? Was
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it a boat absolutely perfect and sound ? Was East’n. District.
it a covenant, that the plaintiff would cause her w
to be hauled up on the stocks, thoroughly re-  Lrxca
paired and made as good as new? Was it in- Postiz-
tended, for the purpose of invalidating the con- mw‘fm
tract of sale, on account of defects then existing

in the boat, and which both parties must have

known, if they had exercised their reason at all,

did then exist? Does- not such a construction

lead to an absurdigy ? And is it not therefore
to be rejected ?. These words were inserted
with a very. dlﬁ'el\nt view. The mtentmn and
effect of them are to'bind the plaintiff to a de-
gree of responsmllltJ, to which he was not
bound by the general rule of law. ' After the
execution of this contract the relation between
these parties was that of a lender and borrower;
and independent of the words ¢ good order,”
Whlch were. mter’lmed in the deed in the plain-
iiff’s own hand wmmg, he would have been
answerable for mno ‘higher diligence in taking
care of the defendant’s property than is pre-
scribed by ‘the law upon the contract commoda-
tum. 'This wmerely obliges him to strict dili-
gence, bul does nnot make him liable for casual-
ties. Or perhaps more correctly speaking, he
wou'd have been only liable as vendor remain-
ing in possession after the sale by conseut eof
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Bast’n. District the vendee. 1In tbis character he is liable only
"w for ordinary care. Pothier, de vente, n. 54.
Lrien  If the boat had been wholly lost, the plaintiff

Pormis.  could not have recovered the price ; because the
TRWAITE: delivery is made, by the deed, a condition pre-
cedent to the payment ; and where a conditton
pi‘é’cedent becomes impossible by the act of
Gud. the covenant depend.ng upon it is void;
in which respect such a condition differs from
a condition subsequent. But provided the boat
re:urned to New-Orleans, although greatly
damaged and deteriorated, péovided this dam-
age were taused by accideafs beyond the plain-
tiff’s control, and not by his fault, or the fault
of ‘his agents, he might have tendered her in
the siivation in which she was .nd have de-
wanded - payment. If “these woids, « good
order,” had not been inserted i the contract,
the plaintiff would not h&¥¢ beeh obliged ‘o re-
pair any such damages. \TheA object of the le-
fendant, therefors, was mefely in pursuance-ef
what had been declared by Kim‘in his’lett8}*r
the 22d of Octeober, and also tv Tiave ths boat
in such a ecouditivi when' defiverad, that she
might be immediately employed. ™ The boat
sustained no injury, between the execution of

the contract and the offer to deliver, through
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the plaintiff’s fault; and the only injury sus- Ea}zlr; If:asfsr;m'
tained by accident has been repaired. ———~
12. 'The last point made on the part of the Loe®
defendant was, t::at our prayer for relief is not Posmum
sufficiently definite. T have strong doubts '
whether any furiher prayer is necessary than
the general prayer for such relief as the equity
of the petitioner’s case may require. But in
this case we have prayed for the price of the
boat, sixty-five thousand dollars, and our-gene-
ral prayer will certainly cover the interest. We
do not pray for the whole sum at this time. be-
cause it is not due ; but we ask that it may be
paid at the times and in the manner stipulated
for in the contract. It is said, that we wust
either sue for the penalty of twenty thuuand
dollars, or for a performance, and that we can-
not sue for both. We do not sue for both. Wee
sue upon the contract. Twenty-seven thousand
five hundred dollarstare now due with interest.
Phe balance the defendan! is bound to pav by
. itistalments at six: nine. and fwelve months
“ftom ' the time the plaintiff offered to deliver the
- bhoat, with interest at six ‘per cent. And for
these payments he is also ‘bound to give his
" notes in the form expressed in the contract, and
also a ‘mortgage as collateral security. In the
case of Decuir vs. Packwood, 5 Martin 306,
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action was brought before either instalment be-
came due.

Several bills of exceplions were taken by the
defendant’s counsel in the court below, which I
hardly deem it necessary to notice. 1f the loose
conversations and letters of a witness are good
evidence to discredit him, when they are incon-
sistent with his testimony, & fortiori a solemn
report, signed by him immediately after an ex-
amination of the thing, may be admitted to prove
that he has certified to a statement different from
what he has represented upon oath. The ques-
tion put to commndore Patterson was obviously
improper. It did not apply to the contract ; for
the contract was not for a sound boat. Nor did
it apply to the evidence, according to which the
boat is not in the situation which the question
supposes. A further objection to this question
is, that it required the opinion of commodore
Patterson upon a question of law. Captain-Law.-
rence was interested and incompetent ; since he
expected to pay his proportion of the price, in
the event of.a recovery. I should consider it
disrespectfull to the court to notice the fifth bill
of exceptions. : -

Such are the objections made to our ngbt of
recovery. If the conduct of the plaintiff. has
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not been distinguished for good faith in the East'n. District,
. . . gt 101900

whole of this transaction, we do not ask a judg- _~~_

ment. Bat if the excentions taken by the de- Lyven

fendant are merely frivolous and captious; if  Poswis.
they are merely devices intended to worry the ™ "
plaintiff into an abandonment of his rights, and
torelieve the Natchez company from a contract,
which is not found to be so advantageous as was
supposed in November last; we, trust the judg-
meutof the court will give a useful lesson to pur-
chasers not to sport with their faith. When
this bargain was made, the advantage was sup-
posed to be on the side of the purchasers. In the
proposition which the plaintiff submitted to the
company he demanded for the Vesuvius seven-
ty-five thousand dollars, which sum he did not
consider to exceed her value, and judging from
his own experience of what had been done, he
believed that the Natchez company would only
be obliged to advance the first payment, and that
the profits of the boat’s employment would meet
the vther payments. Inanswer to this proposi-
tion, the company offered sixty-five thousand
dollars, which the plaintiff refused to receive.
Upon further reflection, he consented to accept
this sum ; but it was not until a fortnight after
it had been proposed, and when the ¢ompany
VoL, viL R
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like the conduct of a man who was selling an
article, which he koew, or believed, to be worth
much less than the sum offered ? If he consider-
ed the bargain an advantageous one at the time,
wonld he have 1isked such a delay? No. The
advantage was believed af the time to be on the
side of the conpany, though subsequent events
have given a different aspect to this coniract. In
consequence of the river being unusually low,
and continuing so for an unusual length of time,
the return of the boat was retarded until Feb-
ruary. In the mean time the value of steam
boats had depreciated. Instead of full freights
and constant employment, the harbour was filled
with boats unemployed. A reduction of the
rates of freights was the consequence—and a
greater reduction in the value of steam boats.
It was then that the Natchez company found
their bargain not to be an advantageous one,
and i* was then that they determined if possible
to free themselves from it. It was then, that
the idea suggested itself to them of ripping up
the sheathing, and examining the timbers of
this boat. I say, it was not uatil then, because
if sucih a proceeding had been originally con-
te.. plated il wou:d have been provided for in
the contract. T'he Natchez company being well
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acquainted with the history and age of the Ve- Eastn Disurict
suvius, knowing that she was built at Pittshurgh (-~
in 1813 and that some part of her original frame L:;"CH
remained, knew that in the ordinary course of - -
things she must have defective timbers. This
knowledge had no effect to prevent them from
concluding the contract ; because they also had
sufficient information, that if the course of trade
remained as it had been and then was, they

could clear the price of the boat with interest,

before she would require repairs. These gen-

tlewen are suofficiently well iuformed to kuow,

that a boat way be a safe cargo boat, seaworthy

and fit for her customary imployment, and at

the same time have many defective timbers.

Having then made the examination, and hav-

ing found the defects which they expected to

find they refuse to receive the boat, and compel

the plaintiff to resort to a court of justice for the

recovery of his just debt. And in what man-

ner does the defendant meet the merits of our

cause? DBy an attempt to. embarrass it « ith in-
numerable formal objections, having no sub-

stance eitherin law or in equity, and being ma-

ny of them inapplicable and inconsistent with

the facts. By loading the record with bills of
exceptions upoun points unimportant, and upon

which the decision would not have been other-
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conclude with one remark ; that the defendant,
or either of the directors of the Natchez compa-
ny, could hardly have reconciled it to them-
selves to violate such a contract, or to make
such a defence in their private capacities, which,
as the agents and directors of a company, ihey
have considered themselves justified in doing.

Hawlkins, for the defendant. 'Two questions
present themselves for consideration, before tne
case be examined on its merits.

1. Are the laws of the State of Mississippi,
or of Louisiana, to govern this coutract, it being
made at JVutches, but to be execuied at «¥Vew-
Orleans ; or, are the laws of both countries to
be resorted to, to regulate the rights and duties
of the parties 2

‘The authorities quoted from the common law
books on this subject are, 3 Dullas, 370, & id.
827, s Johns. 235, 1 Gallison, 374, 5 Johns.
239. In neither of the cases referred to, does
the question appear to be fully settled. On
this subject the common law reporters seem to
have borrowed their light from commentators
on the civil law.

1n the note found in 3 Dallas translated from
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ihis author furnishes the principle; ¢ That the g~y

place, however, where the contract is entered
into is not to be exclusively considered.”

If the parties had in coutemplation another
place at the time of making the contract, the
laws of the latter will be preferraed in the con-
struction of the contract. Every one is consid-
cred as having contracted in that place in whi-h
he bound himself to pay er perform any thing.
And the notes to the case in 1 Gallison sauc-
tion this doctrine, by giving as exceptions to
the principles there laid down cases growing
out of contracts made in one place, to be exe-
cuted in another. ,

The most clear and satisfactory view of this
subject is to be found in the decisions of, the
present supreme court of our own state. Le
Breton vs. Mouchet, 3 Martin, 111, 50. Hump-
ton vs. Brig Thaddeus, 4. id. 585.

In these cases the court have relieved the
question from the doubts and difficnlties found -
in the common law authorities ; and in the lat-
ter case, 585, the principle is recognised ; that
the law of the place where the thing is stipulat-
ed to be done or given is the lex loci of the
fact which gives rise to the obligation, and

Lysca
"8

P:sTLE
THWAITE,
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East’n. District. must therefore regnlate the rights and duties of
July, 1819.

\~ the parties.
Lxwcn It has been strongly relied on by the plain-
Posriz-  tiff’s counsel, that by the contract sued on, the
rights of the plaintiff vested rights, not to be
affected, or countrolled, by the laws of Missis-
sippi, as upon a contract fully executed there ;
and hence is presented the question

2. Is the contract sued on hy the plaintiff
an executed or merely an executory contract?

If on this point no authority could be adduced,

_ the plain but sound principles of interpretation,
would conclusively establish the contract sued
on as merely executory.

All contracts must be considered as execu-
tory which contain subsequent conditions and
duties, the performance of which are essential
to the rights of the parties.

In the contract before the court, every act es-
sential to its consummation, every act necessa-
ry to the objects of the contract and rights of the
parties, was to be done and performed subse-
quently to making this covenant at Natchez.

It is not a contract of sale vesting any right
or tiile to the boat, but a mere agreement to sell.

, The seller imposing on himself various condi-
tions to be performed before the sale was cop-
summated. '
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What were the conditions? ¢ That on her re- East'n. District,

turn voyage the Vesuvius should be delivered,
at New-Orleans in good order, to the company
orits agent, that at the time of delivery the sel-
ler should make, execute and deliver a formal
conveyance vesting title in the company, and by
said conveyance guaranty and sccure the title
to be free from all suits, liabilities and incum-
brances whatsoever.” Until the boat was so de-
livered at New-Orleans, in good order, and
with the title stipulated to be made and deliv-
ered, no right occurred to the plaintiff, to de-
mand of the company any performance on their
part; for the company stipulated to pay no-
thing until each and every of these conditions
were previously done and performed by the
plainiiff, and until they were so performed, the
plaintiff had no one vested right which could be
sued for or enforced. Yet, according to the
doctrine contended for by the counsel for the
plaintiff, all his rights were vested and perfect
by merely signing the covenant sued on.

Had the Vesuvius been lost on her voyage
to Louisville, would the loss have fallen on the
Natchez Steam Boat Company ? Clearly not.
If the company had no vested right to the boat
surely the plaintiff could bhave no vested right

July, 1819,
(Y ae V)

Lyxcn
vs.
PosTLE-
THWAILTE,
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East'n. District to recover the price proposed to be given for
w' her by the contract.

Lrsca When the Vesuvius was tendered to the com-
Postrs- pany in New-Orleans, had they not a right to
s require that, s'e should be in the good order,

and accompanied by delivery to the title, stipu-
lated by the contract? Having this right; the
right to examine the boat and ascertain her con-
dition cannot be questioned, and having by such
examination found the boat not in the good or-
der required, or, contemplated by the contract,
the right to refuse the boat followed as matter of
course.

With all these conditions to be performed en
the part of the plaintiff, and the performance of
which were indispensahle before any right ac-
crued to the plaintiff, or responsibilily attached
to the company, it is difficult to find, even
plausible pretexts for giving the instru:ient
sued on, any other than its true executory cha-
racter.

T he only authority relied on by the plaintiff’s
eounsel to give to the articles made at Natchez
the dignity and effect of an executed contract
is found in our statute. Civ. Code, 346, art. 4.
If this article can be construed to be at all ap-
plicable to this question, its application is fully
pade and explained in the same statute, 3 i6,
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art. 5, which declares that a sale may be made Rast’n. District

pureiy aud simply. or, under a co .dition either
suspensive or resolutice.

That there are condidons in this ¢ontract, and
that ihey ave properly suspensive coudiiions
can:tot be doubted. The effect and nature of
these cunditions, as illustrated by both com-on
and civil law auathorities, fully support the prin-
ciples contended for hy defendant’s counsel.

And the nature of this contract is also strong-
Iy exhibited and well settled by the case of
Hampton vs. the Brig Thaddeus, where we
might with propriety pursue the very language
of the court, and say that this contract ¢ began
to be executed at Natchez.”” Its covenants en-
joining the performance of essential conditions
elsewhere, the contract cannot be cousidered as
executed, or consummated wnntil these cendi-
tions are performed ; the place of delivery is
the place of performance—and the laws of the
place of performance govern the rights of the par-
ties. 2 Black. 443. Civ. Code, 272, 274. 1
Pothier obl. 176, 198, 201, 202, 203, 218. 4
Martin, 582,

Well aware that this action cannot he main-
tained against the defendant, if tested alere by
the laws of Louisiana, the counsel for the plain~

Vou. vit, S
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Eastn. Distnet HF have foungd it necessary o resort to the prin-

July, 1819.
[ o )
LY~CH
o
PosT .-
THWAITE.

cipies of he commomlaw, on tie subject of part-
nersiips, to find ground for recovery.

" The exwanrdinary nature of this action com-
pelled the defendant to file several pleas in or-
der ‘v embrace the whole merits of his defence.
T'he first properly in order, is the plea in abate-
meut. a plea necessary to repel the assumed
righi to recover of the defendant individually as
a member of a common commercial partnership.
Admitting the covenant sued on, established,
such partnership which, however, is positively
denied, as well Dby the contract itself as the
pleadings, the plea in abatement would be fatal
to the plaintifl’s action according to the princi-
ples of the common law. And by our own legis-
lative acts, all the parties should be made de-
fendants in the petition. These principles are
so well estabtished as to need no comment. 5
Burrows, Rice vs. Shute. Watson on part- .
nership 419, 431. 2 Johns. cas. 382. 1 Comyns
on contracts 326.

The only answer given by the plaintiff’s
counsel to tiie plea in abatement was, that the
co-pariners of the defe:ndant reside out of the
Jjurisdiction of this state.

By examining the authorities they relied on
to maintain this posiuon, it is believed that they
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will be found not at all applicable. The cas- ra«n Distriet:
. July, 1819.

es to which they refer were cases, where the o ~_

party, plaintiff by bill in equity. sought redress, 7=

8.
alledging as ground of relief that some of the  Postur-

THWAITE.
parties were non-residents.

And in all cases to avoid the force of the plea
in abatement, it is indispensable that the alle-
gations of non-resident parties, or partners
should be made and relied on specially in the hill
seeking relief. But no case has heen quoted at
bar. or found by the defendant’s counsel, where
the plea in abatement has not been deemed zood,
when offered at a proper time and furnishing
all the partners who should have been uiited
* in the action. 4

If the plaintiff be permitted to go to the rules of
the common law to find our liability as a com-
mon commercial partner, he must submit to
the rules of tie common law in repelling the li-
ability he thus seeks. The more especially as
he has to go beyond the stipulations of the
writing sued on, to find any cause of action at
common law.

‘We will now cousider the grounds of defence
found in the special plea in bar to the plaintiff’s
action, in which the defendant relies, that the
contract was executed by him as chairman of
the company, purely in the character of agent.
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That the company was not formed for gene-
ral commercial purposes, bit special and limited
objects, with a view to incorporation, and now
is actually incorporated.

That the whole characier, objects, names,
amount of stock, and special liabilities of the
company were made known to the plaintiff,
and that the corntract was entered into, not with
the defendant individoally, but. with the cem-
pany, with the view only to such special pur-
poses and liabilities.

Uude‘r this plea, two qnestions are presented.

1. -Could the company at Naichez apnoint
an agent de<ignated as chairmaz, who could by
contract bind the company for the objects of
association : and conld the acts of the agent
(for and on account of the company and within
the pale of his authority) be so construed as to
produce individual liability on the agen:?

That the company could lawfully appoint
their agent, giving him the description of chair-
man. or any other, and vest such agent with
power to bind the company, cannot he ques-
tioned. By the counsel for the. plaintiff it has
not heen Jenied. Have the Natchez Ste-m
Boat Company appointed such agent, vested
him with such power, and has the defendant, as
such agent, so transcended the pale of his power
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as to become individually bound to the plaintiff Bastn. District.
in this action ? : \;’“’I"‘::_%

In the plaintiff’s bill of excepiions to evi-  Lyvea
dence he objects to the evidence offered by the Postiz.
defendant, except such parts thereof as tend to ™™™
prove the ¢ minutes. rules, regulation- and sub-
scription paper of the Natchez Steam Boat
Company, and that the same were read by the
plaintil before the execution of said agrecment
of the 5th November, 1518, These papers and
facts, therefore, are cousidered as duly proved
and properly befove the court, and clearly es-
tablish all that is necessary to maintain the
defence relied on in the special plea of the
defendant. The documents prove that, in the
organization of the company, and, conformably
to its rules and regulations, the Jefendan., Pos-
tlethwaite, was duly appointed chairman.

The company resolve confermably to the ob-
Jjeets of association to purchace vre or more steam
boats. On the 22d of October 1618, the company
pass a resolution authorising the defendant and
two others to submit propositions, or respond to
propositions submitted by the plaintiff, conforma-
bly to this rescolution, said three persons informed
the plaintiff that his proposition had been consid-
ered, aud the writers were authorized to offer
those of the company.
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Eastn. District. 1 hese were the propositions which the plaintiff
July, 1819. ) .
., linally acceded to, and on which the contract
Lynca was based.

Posts- Thus, then, we have the appointment of ihe

AT defendant as chairman, the resolution of the
company authorising hiis to make the purchase
and the proposi:ions made conformably to this
resolution givi. g the terms and conditions and
going to the extent of the authority confer-
red by the company. And conformably to these
terms and conditivns (substantially) was the con-
tract finally made, signed by the defendant in
his character of agent or chairman.

Are there any covenants in this contract per-
sonal to the plaintiff 7 Noue.

Are there any which go beyond the authority
given by the company to coifract for and bind
them ? None.

In fact, throughout the whole negociation, in
all rthe letters and communications from the de-
fendant to the plaintiff. he uniformly speaks of
himself as the agent, acting for and on behalf of
the company.

This is a candid and correct view of the rel-
ative situation of the parties, as to the agency of
the defendant and his having acted and coven-
anted alone in the character of agent.

"To convert the limited and acknowledged re-
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sponsibility of an agent, (acting with geod faith Bast'n Districs.
4 Tuly, 1819.

as such, within the authority conferred, and for o~

the benefit of those conferring it) into the enlarg- ~ Lvcn

ed and ruinous responsibility, contended for by  Posrue

THWAITE,

the plaintiff’s counsel, would be breaking down

long and well established principles of law,

principles which have found encreased saunction

from encreased scrutiny.

It would be a mere parade of books to pre-
sent a long list of authorities for principles
which have received the repeated and solemn
sanction of our own supreme court. The fol-
lowing authorities have met with no satisfactery
asswer from the plaintiff’s counsel.

¢ A contract has'no effect, except with regard
to the things which are the objects of the agree-
ment and to the contracting parties.”

“ The agreemcnt being formed by the inten-
tion of the eontracting parties, can have no ef-
fect except with regard to what these parties
intended and had in view.”

«If the agreement be made in the name of
another, and as having been entered into by a
commission from him, the agreement would be
made with him by my agency and not with me.”

¢ A person acting avowédly as agent, is not
liable personally.” 1 Pothier, obl. u, 55, 85,

86. 3 Martin, 644. Civ. Code accordant.
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Eastn.District. 2, Were the company at Natchez compe-

July, 1819,
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tent to assaciate themselves in special and limi-
ted parinership; and, by contract, bind them-
selves alone in the limited and special charac-
ter contemplated by the association ?

Instead of such associaiions beinz prohibited
in our country, it would be difficult to suppose
a case, which could exclude their formation:
and when so for neil, it wonld be equaly diffi-
cult to find any sound principle of law or mor-
ality, which shonld wmake tie members thereof
liable, heyon1 the express responsibilid~ held
out and -uaranieed to those with whom they
should contract.

The counsel for the plaintiff have presented
no such case ; nor have they furnished any an-
swer to the grounds rclied on and authorities
quoted by defendant, to shew, that the partner-
ship at Natchez, if anv, was a limited and spe-
cial one, sanctioned by law ; that the plaintiff
contracted with them as such ; and that the com-
pany alone, and not the defendant is bound by
this contract. 'The right to form such special
partnerships is found in our own code, as well
as the common law books; and when so form-
ed the members are alone responsible arcording
to the special terms of association, and respon-
sibility held out to the contracting party. Civ.
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Code 391, art. 12, 13, 18. Watson on part East'n. u,‘g\a‘
Juy, 9,

3 & . Johns. cas. 171. s
Being unable satisfactorily to vepel this trcm

ground of defence, the plaintiff’s counsel found T‘:!\;ML;E
it necessary to evade it by calling on the court,
to seek the responsibility of the defendant as
member of a general, or commercial partnership.
"t he doctrine in relation to such partnerships
is well settled—and has not been coutroverted
by the defendant’s counsel. That in this de-
scription of partuerships, each and every mem-
ber should he responsible for the whole debts of
the comnany, is founded in reason and policy ;
and, required by the nature of trade, and the
good faith necessary in commercial operations.
F'he same principle is recognized in our own
code, but the very manner in which it is doune,
shews clearly that the principle is alone applic-
able to common commevrcial partnerships. After
treating of the character and nature of special
part ierships, the cole proceeds to establish the
rules applicable to ordinary commercial part-
nerships; and their special enumeration and appli-
cation to this description of asseciation, forbid the
extension to any other. Civ. Code, 391, art. 1.
If, i the cause hefore the court. such ordina-
ry commercial concerns between the defendant

VoL. vi1, T
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BoonDistrict. snd the Natchez Steam Boat Company had
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been established. (which, however, haviug non-
existence. has not been proved) then it has been
alreadv shewn, that the plea in abatement
woull he fatal to the plaintiff’s action.

Rut let us examine the ereund on which the
plaintiff’s connsel velies to maintain this action
against the defendant as a member of an ordi-
pary commercial partaer<!ip.

There is nothing in the covenant sned on, in
the ;leadings, or the evidence adduced, which
goes to shew the existeace of any sach partuer-
shir, nor is there any thing in writing reliad on
to support the position, that the defendant was
even a member of the company.

Tn the arti~les of covenant, the company is
described as the Natchez Steam Boat Company,
the defendant signs as chairman therenf; the
character of the company. and the anthority, by
which the contract relied on was sizned by the
defendant as chairman, i1s alone to he found in
the articles of associatinn, the rales and recula-
tions adopted for the government of the compa-
ny, and the recorded rosolves vesting the autho-
rity inthe defendant to make the present contract.

Is there any thing to bhe found in these docu-
ments and proceelings, which shews that the
oompany at Natchez were a common commer-
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gial partnership P The idea of such association is East'n.Dist ety
wiolly excinded from the very objects of the ‘_,JW
company, as well as the regulations defining L~en
these objects. ‘T'he objects were the purchase  Posris
of one or more steam boats, with a view to their "
navigation, relying upon the freight derivable
from the transportation of merchandize of others,
as indemnity for the funds thus invested.

And, in one case only, could even a purchase
be made of any article, other than the boats,
and, this case is expressly declared to be when
scarcity of zoods to be freighted for others reu-
dered it necessary, heavy articles of goods ir
bulk were to he purchased, upon which, fair
freight might be realised.

The members of the company were to be-
come contributors, not of community of monies,
effects or labour (as is essential to all commer-
cial partnerships) but by subscribing for stock,
and cach member bound only for the amount of
stock so subscribed in shares.

T'he compauy was associated in the mode by
which all such companies are formed, vrevious
to ipcorporation. Xu their formation and whele
proceedings, they had a corporation in view.
One of their first resolves was to petition their
legislature for incorporation, and this was ac-

cordingly conferred.



148

‘East’n. District.
July,1819.

(W Ve

Lyvceu
vs.
Post1rE-
THWAITE

CASES IN THE SUPREME COURT

The appointment of a chairman, previous to
incorporation, and, this was accordingly con-
ferred.

The appointment of a chairman, previous to
incorporation, to act as the agent of the com-
pany, was mere matter of form : they might just
as well have called him president, or given him
any other description as that of chairman.

Can any thing be more extravacant than the
idea, that by virtue of his office of chairman,
the defendant was to become liable for the whole
debts which the company would create by their
contracts; was such a liability contemylated
by gny one? Was such liability ever for a sin-
gle moment held out to the plaintiff?

The company, ton numerous to act toge'her,
created an agent, whom. they call chairman, not
that he was to be ruined by the payment of the
company’s debts; but that he might, for them
and on their account, contract and covenant to
buy boats for them and for which they would
pay.

It was contended, bv the counsel for the de-
fendant in argument, that the only case where
one shall be deemed bound for the debt of
another, without having expressly so bound
himself, is to be found in the known and estab-
blished relativns of husband and wife, gnardian
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and ward, father and child, master an/ servant; East’n. butrict,

and where the law itself paints ont the daties
and prescribes the limits of the responsibilities,
which at'ach to these various relations. This
position is deemed undeniable ; notwithstand-
ing the depth of research displayed by the
conn<el for the plaintiff, no satisfactory answer
was made (o it.  And in this case, unless it is
shewn that the defendant comes within the prin-
ciple, and by virtue of bis office as chairman
stands in that relation which the law has point-
ed out and masle him expressly responsible, this
ac'ion cannot be maintained agaiust the defen-
dant for a debt of the company, unless he has
expressly so bonnd himself for their debt by the
writing sued on, and in thi~ case we shall search
in vain tor any covenant by which he is so bound.

And yet with these strong aad admitted facts,
these plain and uncoptroverted prineiples of
law before ue, the counsel for the plaintiff, to
maintain this action, require of the court, fiest,
by inference and implication to establish (what
never existed) a common comwmercial pariner-
ship in the Natchez Steam Boat Company 5 aud,
by the same equitable and just couvse of infer-
ence, secondly, to presume the defendant not
only a member and pariner, but, Hable for the
whole debt thus contractea py the company :

Juty, 1319.
> ae W

Ly~ca
vs.
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THWAITE.
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East’n District. and, this too, in violation of the covenant sued
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on, as well as the avowed inteution and declar-
ativns of the contracting party.

In the argu.nent of the cause, the counsel for
the plaintiil’ see.ued to duifer, as to the character
of the partuership formed by the Natchez Steam
Boat Company.

I: wis coa.ended by the counsel for the de-
fendant, tha’, formed as the association was
with tlie exjress view to incorporation, it should
properly be considered, what is called in the
commercial code, an anonymous partnership.
In regard to which it is alledged that the anony-
mous partnership does not exist under a social
name or firm, but is dissingnished by the object
of association. It is managed by agents or di-
rectors who are either stockholders, or not ; that
the directors are only responsible for the execu-
tion of the trust committed to them, nor do they
contract in virtue of their administration any
personal obligations, nor become jointly and
severaliv resnonsible for the engazements of
of the assaciation. The association are liahle
only to the evtenrt of the interest, that is, to the
amonnt of their shares in the association, and
they cannot exist without the authoviz tion of
government, Commercial code, I. 1, t. 5, art.
29—37.
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1t is velied on by the counsel for the plaintiff,
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that according to the commercial code of Krance, -~y

art. 31, rveferred to. this anonvmous association

can have no existence without the anthorization

of government. This cannot avail the plaintiff,
and the more especially in the case before the
court.

That the company at Natchez have a right
lo limit their association, and that they could
lawfully appoint an agent with authority to
make special contracts obligatory on the com-
panv :

And that the contracts so made with the fall
knowledgr of the character of the associaion,
furnished the contracting party, could only be
enforced according to such limited liability, has
been abundantly shewn.

Aware, however, of the inconvenience of mak-
ing these special contracts, and of the benefits
derivable from receiving the sanction of govern-
ment, this company was formed with the declar-
ed view to such sanction, and at the earliest mo-
ment practicable, this sanction was obtained.

The only reason why the commercial code re-
quires the sanction of government is, that the
nature of the association should be made public,
that there should not exist associations with spe-
cial limited responsibilities hidden from society,

Ly~cH
8.
PosTLE!
THWAITE; .
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Fast'n. District and whereby impositions might be practised up-
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on private individuals.

The principle found in the 37th article of the
code, would not affect a contract made under
the circumstances presented to the court in this
case. Such a contract made with a company
so associated, with the view to the sanction of
government, and which sanction was actually
conferred as contemplated, would be enforced
in good faith according to the real intention of
the contracting parties.

Can the plaintiff in this cause complain that
he has heen deceived by a secret association at
Natchez, holding out false inducements, or,
feigned resp- nsibilities :

That the defendant assumed the character of
chairman aud made himself individually liable
by exceeding the bounds of his asgthority :

That the company, he contracted with, is not
the solvent, good company represented to him?

On the contrary, the plaintifi' acknowledges,
that all the papers necessary to apprise him ful-
1y ofthe objects and character of the association,
as well as their views to incorporation. were
submitted to him previous to wmaking the con-
tract.

He had before him, in writing, the agency of
the defendant, and his authority to purchase the
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boats, as well as the price and terms the compa- Bast'n. District

ny had agreed to give. He had, furthermore,
the names of the subscribers, with the amount of
stock respectively subscribed by each, and the
knowledge that no subscriber was bound to con-
tribute more than the amount of stock so sub-
scribed.

The statement of facts, made in the affidavit
of Fisk is admitred, as having been duly
proven, and therefore to be viewed as good tes-
timony, subject to the legal exceptions taken by
the plaintiff as to its admissibility ; and, these
facts, so far from being at all controverted, are
adwitted by the plaintiff to be true. What are
these facts ? ¢ That the defendant, as chairman

“of the said company, proposed that the notes
should be executed in the same wmauner, in
which it was subsequently agreed they should
be made, and as they were, thereafter, made in
the case of the Orleans. That to this the plain-
tiff objected, and stated that he did not wish to
ook to the company for his money, and propos-
ed to the defendant that he, together with two
other members of the said company (Rutherford
and Griswold) should sign the notes without
any allusion, or reference to the company, as in
this mode, he, the plaintiff would not be under

Vor. vir. ]
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B:n, District” the necessity of resorting to the company for pay-
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ment, as he would have the personal security of
the persons so executing the notes for the whole
amount. ‘

The defendant positively refused to do this,
saying that he was not and would not become
responsilile in the concerns of the satd compa-
ny, beyond the amount of shares by him actu-
ally subscribed in the stock of said company ;
and that if the plaintiff was vot satisfied with
the secnrity wich the subscription list of said
company presented, and the recourse which he
would have azainst the company, as then con-
stituted, or against the severa} members compos-
ing it, all further negociation must cease. )

We will here only premise that this testimo-
ny cannot he refused by the court as inadmiss-
able. hecause, it neither inlarges, varies, con-
tradicts or alters the contract sued on. Tt only
goes to prove, that, according to the face of the
contract, the defendant was contracting with the
plrintiff in the character of chairman, as agent
for the companv ; the contract to he made for
their henefit and on their liability, And. that
the nlaintiff not wishing to look to the company
for his money, proposed to the defendant to in-
large his contract, to abandon his character as
agent, and execute the notes with two others in
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their individual characters, and thereby become Eastn. District,
personally bound, which the defendant positive- Juy, 1819.
: s~
ly refu ed. "That the plaintiff oltimately ac-  Livea
cepted the comtract, and agreed to accept the Posrze
notes signed by the defendant in his character ™%
of caairman, as agent for the companv. and as
had been originally proposed and understood
by the parties.
Why did the plaintiff state that he did not
wisi to look to the compa:y for his money, and
propo ‘e to the defensant to become individoally
bound, if he did not know, and it was not dis-
tinctly understood, that the contract, as proposed,
was to be made purely as agent, and with the
view solely to the liability of the company and
not the defendant?
Thus we have the plaintifi’s own positive
declarations that he was treating with the de-
fendant purely in the chavacter of agent; that
he was selling his boat to the company, and
was to look alone to the company for payment,
and that he proposed to make the contract indi-
videaily binding, but which the defendant posi-
tively refused. ‘
With these admissions of the plaintiff himself,
can this court enforce this contract against the
defendant, without violating as well the sound
ruleg of interpretaiion as the evident and de-
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If under circumstances like these, a decree
can be had against the defendant in his indi-
vidual character, it must be founded on prin-
ciples of morality and law, totally different from
those, which heretofore have received the sanc-
tion of this and other enlightened tribunals of
Justice.

In the case of Krumbhaer vs. Ludeling, after
settling the principle that ¢ a person acting
avowedly as agent, is not liable personally for
any act, legally done in his capacity as such,”
this court, after stating as a general rule, that
“no parol evidence can be admitted to prove
any contract different, from that made by the
bill itself,” say «but this rule doed not preclude
ingniring into the consideration, as in that case
between the drawer and payee of a bill of ex-
change.”

That was a case on a bill of exchange, signed
by the drawer in his individual character, and
to prove that the bill was drawn as an agent,
and with the knowledge of the payee.

This parol testimony went to establish an a-
gency, when the writing was signed as princi-
pal.

The parol testimony here offered to the court
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only goes to shew thati the defendant was appli- East'n District.
ed to by the plaintiff, to go beyond his agency, " ~_
to make a contract different from that which  TLaves

was made, and become individually bound, 11::}}:;
which the defendant refused.

In the case of Krumbhaer vs. Ludeling, the
court say further, that the defendant is at liber-
ty to shew a want of consideration, and any cir-
cumstances of fraud, or violation of good faith
on the part of the plaintiff, which may be suffi-
cient to exonerate him from his apparent liabi-
licy ; the suit against him being brought by a
person ¢ with whom he was immediately con-
cerned in the negociation of the instrument.”

The court then proceed. If, then, Ludeling
shews that he was a mere agent throughout the
whole of this transaction, and that within the
knowledge of the plaintiff, the bill is not binding
on him because he is rota party to the contract,
and as it relates to him, it is without considera-

_tion; and the attempt on the part of the appel-
lee to enforce it is a violation of that evident
justice and good faith, which ought to direct and
'govern in all contracts.

The principles here settled by this court have
not been complained of, nor will they be disturb-
e, until we are incapable of appreciating the
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direct and goveru all contracts.

We only ask of the court to test the rights of
the parties now hefore them by these principles,
and the grounds for recovery by the plaintiff
must be found elsewhere than in the good faith
which marks his attempt in this action to seek
individual liability in the defendant. 8 JMartin,
64t |

Thirdly. We will now consider the defence
presenied by the defendant’s plea in bar to the
plaintiff’s action.

Under this plea, the ground relied on is, that
the defendant executed no such covenant as is
produced to support this action.

We have souzht in vain for the defendant’s
liability as agent, or as member of a partner-
ship either general or special. Let us see how
far he has incurred individual liability, by any
af the covenants contained in the writing sued on.

The plaintiff covenants to sell and convey to
the Natchez Steam Boat Cowmpany, not to the
defendant, that he will deliver the said b:at to
the Natchez Steam Buat Company, or its agent,
not to the defendant ; that at the time of the de-
livery to the said company, he will make a con-
veyance vesting title in the said company.-

‘The chairman, board of directors and compa.



OF THE STATE OF LOUISTANA. 159

ny covenant to pay therefor 65.000 dollars in Rast'n Distrct.

] ) _ July, 1819.
the wanner following, viz. 15,000 dollars n _
cash &c. Ly~Ncun

vs.
The company, not the defendant, covenant that  Posrre.
THWAILTE,

al the time of payment of the 15.010 dollars they
will execute their promissory notes to the plain-
tiff for the residue 50.000, and that they (the
company) will execute to the plaintiff a deed of
trust ; and that the notes and deed of trust shall
be executed and delivered by the chairman of
the hoard of directors, inthe name. and for, and
on the hehalf of sail directars and companv.
Not one single expression, in thic whole
writing can, by just vnles of internretation, he
tortured into individnal covenants on the nart of
the defendant. Tfanvivdividual l‘(‘epmwﬂ!ﬂﬂy
attached to the Jefendant, by signing this writ-
ing as chairnan, it was vot in the power ot the
company to discharge him therefrom. The same
power which crested the office of chairman. and
conferred it on the defendant, could unquestion-
ably have couferred it on another. Suappose, af-
ter signing tiis writing, the defendant had re-
signed as chairman, or been removed, and an-
other elected, would not the defendant have been
forthwith discharged even from the duties im-
posed on him as chairman? Clearly. A ‘ter this
instrument of writing had been prepared with
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could not any other chairman of the company
have signed them with equal propriety as well
as the defendant? Most unquestionably.

This at once settles the question that there
are no individual covenants of the defendant in
the body of the writing, and that its execution
as chairman, no matter by whom, was werely
complying with the forms the company had
adopted, by which they should become bound
through their agent.

But, again, suppose Postlethwaite had brought
an action, in his individual name, for this steam
boat under this contract; could he have recov-
ered her? Suchanidea would be preposterous.
If he could not recover the bhoat, shall he be
made liable to pay for her, with no covenant on
his part to do so, and in direct violation of the
character in which he contracted—as well as the
clear meaning and intent of the contracting par-
ties.

The subtleties of learning never tire, when
pressed to point out in this contract any one
covenant, by which this action could be main-
tained against the defendant: the counsel for
the plaintiff tell us, there is the defendant’s pri-
vate seal at the end of chairman. This magic,
of a scrawl with a pen, has been on the wane
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for some years; a number of the sister states, Fasn.pistrict.
our own with others, have ventured to believe m
that a contract could be as well understood, and Lz
the objects and rizhts of the parties, eufurced Yoo g
with as much iustice, in the absence.as in the
presence of this mysterious wax, or scrawl.
The authority (if any was wauting) quoted by
-the defendant, is on this point conclusive. This
case is found in Johnson’s Renorts, where on an
instrument for payment of money executed in
Virginia withan L.S. which in Virginia is held a
sealed wistrument but made payablein New-York
was held to be governed by the laws of New-
York, and to be a simpie contract.  Warren vs.
Lyach, 5 Johns. 239. Lest, however, this
ground should be untenable, the plaintil’s coun-
sel say, the defendaunt is liable, hecause in actions
in solido, the creditor may apply to auy one of
the debtors he pieases, and reier us to tie Cip.
Code, 273, art. 103, &§ 1 Poth. Obl. n. 270.
This is admitted as very sound law by the
defendant, butin the saine hooks itis also declar-
ed, that an vougation tn solido, is not presumed,
it must be expressly stipulated. T[here is no
obligation in solido expressed in the writing su-
ed on—nor is there even ground to presume it,
Vou. viL A4



462

CASES IN THE SUPREME COURT

Bast'n District. if presumptions could be indulged. 1 Pothier Obl.

July, 1819.
Nt i
Ly~cH
k2
PosrLE-
THWAITE.

n. 265, 267. 241, 243, Civ. Code, 278 art. 102.

There being nothingin this contract, »hich
could bind the defendant in solido ; then, say
the counsel for the plaintiffy he is bound by hav-
ing signed it merely in his character of agent.
And te support this novel position we are re-,
ferred to 4 JMass. Rep. 148, 5 East, 148, 8
Mass, 595. 1 John. Cas. 219, 9 John. 334.

By examining these cases they will be found

inapplicable, and to fall far short of establish- .

ing the defendant’s liability in the action.

Parsons says, ¢the decision of this cause
must depend on the constraction of the deed.
If the defendants have by their deed, personal-
ly undertaken to pay, they must be holden.”
4. Mass. R. 597.

In that case too, the contract was made by
agents, appointed by the directors who were
agents, and it did not appear that the company
had given the directors, its immediate agents,
power to substitute other agents, by whase con-
tracts the company should be bound; and, the
judge said, that not appearing, he would not
presume it, without some evidence.

The case from 5 East, 145, is of the same
character, and was a case, where one bound
himself, his heirs, &c. not as agent but for the
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performance of another. And the other cases qugg?ss%ge
bear the same aspect, and will be found to have
covenants in their natare individual, or cases  Lrxca
failing to shew the real character of the ageuncy, Post
or those who might' have been sued as princi- e
pals.

It would require a very different class of
cases from these to induce this court to unsetile
all the priuciples they have so often aud so
long sanctioned as to the liability of an agent,
as well as disregard the provisions of our own
code which declare that the-govenants by which
the defendant is to become bound in this case
must be expressly stipulated, not mferred.

~ In no view, which we can take of this con-
tract, does there appear sutiicient legal ground
to enforce it against the defendant. Should,
however, the court differ from us, and be dis-
posed to attach any legal responsibility to the
defendant, then is properly presented for con-
sideration

The fourth ground of defence, to wit: That
by false and fraudulent artifices and misrepre-
sentations, the plaintiff induced the company to
purchase the boat, for a full and fair price, under
assurances that she was in all respects, a sound,
substantjal, fine boat; when, in fact, the said

-boat was rotten and defective, and that the
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at New-Orieauns, in goad order,caccording to
the tenour and true spint of said contract.

The counsel for the defendant offered parol
evidence. to prove the impositions practised by
the plaintiff as to his represeniativns, &c. con-
ceruing the boat, but which was objected to by
the plainiifi’s counsel upon several grounds,
and awongst others, that tiere was no allega-
tion of traud in the pleadings.

" This is rather a singular ground to take in
this court, open as are all its avenues to justice,
unshackled by the subtle!iec of special pleading.

We had supposed, that our allegation, of
frand, in the case, would have satisfied a court,
inflnenced alone by the rules of common law
pleading.

After going on and veciting in our plea the
various represent:iions, and inducements held -
out to the cnmpany to gurchase ; and alledging
the readincss of the company to receive, if the
plaintiff was ready to deliver, a sound substan-
tial boat, such as he represented the Vesuvius
to be, bu, that the said Jasper Lynch, not re-
garding his ohligations to deliver the said steam
boat Vesuvius to the said company, refused so
to dos he, said plaintiff, falsely and untruly al-
ledging that the said company were hound to
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receive said hoat, whether in good order and Eastn. District,
July, 1819,

sound or substantial, or not. N
If to alledge the plainti{f made certain cove-  Lrxcm
TS,
nants and representations which he wholly dis-  posrie-

. THWAITE,
regarded, falsely and untruly alledging pretexts

therefor, is not an allegation of fraud suited to
the views of the plaintiff’s counsel, it is suffi-
ciently so to reach the mind of this en-
lightened tribunal seeking the purposes of
justice rather than the restrictions which deny it.

This allegation would permit parol prouf to
support it, by the strictest rules of pleading
found in common law courts. Here no allega-
tion would be necessary, but the court would re-
ceive the proof under the general issue.

A great variety of cases have been quoted
from common law buoks to shew under what cir-
cumstances parol evidence can be properly ad-
mitted to vary, or explain a written instrument.
It will be received in all cases to prove circum-
stances tending to shew fraud or imposition,
in all cases where words are uscd ambigu-
ous in their import, and the explanation of which -
is necessary to the just exposition of the con-
tract 3 in all cases where the parol evidence
will not vary, enlarge, alter or contradict the
writing ; but where it goes to explain doubts
which arise, as to the real object and intention
of the contracting partjes.
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has parel evidence heen admitted to alter and
contradict the wri'ing, and this too, where there
has been no allegation of fraud or imposition.
The parol testimony offered by the defendant’s
counsel, must be received under either or all the
rules laid down. In regard however to the
rules of evidence, they are in themselves entire-
ly arbitrary ; growing cut of no fixed principles,
but finuing their origin in a great variety of cas-
es in the books as each respective case presented
some new feature. And Founblanque is well
justified in the idea, that there is perhaps
no rule of evidence, except that the best testi-
mony in the power of the party siiall be admit-
ted.

The case before the court, may be most pro-
perly viewed as a bill in equity, seeking specific
performance ; and the counsel for the plaintiff
found themselves wholly at a loss to avoid the
conclusive authority from Phillips, in page 419,
where the author after taking a clear and com-
prehensive view of the subject, lays it down as
settled : when a court of equity is called on to
decree specific performance, there the party to be
charged is admitted to shew that under the cir-
cumstances the plaintiff is not entitled to have
fhe agreement specifically performed. The ad-
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mission of such evidence as matter of defence Bast'n. District.
is very frequent ; itis used to rebut an : quity. w
The agreement you seek, says the defindant,is  Lixes
not the agreement T meant to perform ; aud tuen  pyog.
he is admitted to prove fraud or mistake. The ™7™
same author, page 450 say< ; the general princi-
ple appears to be, that in answer to a bhill for
specific performance, the defendant may suggest
and give parol evidence upon the ground of,
fraud, surprise or mistake.

The couusel for the defendant might, how-
ever, with the most perfect confidence yield all
the benefits derivable from the common law
authorities, and safely rely on having the ad-
mission of the parol testimony offered by them
tested by the rules laid down in 3 JMartin,
where after recognizing the general principle,
that parol evidence cannot be admitied to prove
any contract different from that made by the bill
the court further say, that this rule does not
prevent inquiring into the consideration, and -
the party is at liberty to shew a want of consid-
eration, or any circumstances of fraud or viola-
tion of good faith on the part of the plaintiff.

The parol testimony offered by the deiendant
is not to prove a contract different from the one
relied on, but to prove a want or failure of con-

-sideration ; to prove that the boat, which was

L
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boat, when in fact she was decayed and rotten,
so as greatly to reduce her value. 'To prove
that her defects are so great, that had they heen
known to the company, so far from giving the
full and fair price of 65,000 dollars they would
not have purchased the boat at all.

To reject this testimony is to unsettle the
principles sanctioned by our own, as well as the
common law, authovities, and close the door on
facts: essential fo a just and equitable interpreta-
tinn of the counfract, veally intended by the con-
tracting parties. Powel on cont. 426, 484. 3
Term Rep. 474, Call. Rep. 5, 1 Dall. 193,
426, 3 Dall. 506, 1 Binney 587, N. York
T. R. 232, 9 Cranch 36, 37, Peake’s evid.
97, 12 East. 399, 5 John. 23+, 9 Johnsons
Rep. 885.  Phill. Ev. 416, 413, 448, 455, 3
HMartin, 640.
~ If we are asked for the evidences of fraud,
or want of good faith in this transaction on the
part of the plaintiff, we need only call the atten-
tion of the court to various inducements held
out in his letters, as to priviledges and benefits
the company would secure by purchasing from
him, priviledges and benefits, which be had not
and could not guarrantee. In his letter
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he does nul only speak of these very privi-
ledges, but gives the company a solemn warning
by which to deter them from purchasing other
boats. In the same letter, the plaintiff also
speaks of his desire to ¢evince a spirit of can-
dour, and openness of dealing with the com-
pany.” In other parts of the record, the plaintiff
is found urging the defendant to heaome indi-
vidually bound for the debt of the company,
which he positively refused; and the plaintiff
ultimately with concealed and feigned views, as
he himself acknowledges, received the contract
for and on account of the company, in the man-
ner proposed by the defendant. 'The plaintiff
attempts to justify this conduct by the facts, stat-
ed in his affidavit and found in several parts of
the record.

The ground, relied on for justification, is that
before he received the contract of the defendant
as chairman, he consulted counsel and examined
authorities, and satisfied himseif that the defen-
dant would be individually bound for the debt,
notwithstanding he was contracting as agent or
chairman for and on account of the company.

The plaintiff, however, took especial good
care to conceal fro... the defendant the new views
of individual responsibility, obtained by his lg-

VoL. vil, X
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tract, not only with the full belief of the defen-
dant that the plaintiff was satisfied to look to
the company, but with the express declaration
by the defendant that he was not and would not
become responsible for the company; and that
before he would incur the obligations, now at-
attempted to be enforced against him, all further
negociation with the plaintiff must cease.

Fraud is defined by the books to be ¢ the ar-
tifices by which one man deceives anuther.”’
To say the defendant was not deceived by the
plaintiff, in the manner in which this contract
was obtained, would be to contradict the pl:in-
tiff’s own affidavit, on which he relies for his jus-
tification.

"If frand be too harsh an appellation for thus
deceptiously obtaining from another a contract
incurring (as the plaintiff now pretends) not on-
1y greater responsibility than the party believ-
ed, but, which he declared he had not and would
not incur, and that he would not even negociate
with the plaintiff with such views, it will an-
swer the purposes of justice to inquire whether
this conduct was in the ¢ spirit of that candour
and openness of dealing” previously professed
by the defendant. Was it sanctioned hy that
good faith which must direct and govern all con-
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iracts, and which is essential to give that equit- Rast'n District,
July, 1819.
able cilalaqter to the plaintit in which he must ———~—

‘appear, before he can ask equity of another? Lrxoa
‘Was it good faith te sell a boat, representing &o;ﬁ-:—h
he1 to be a fine sound substantial boat, by which
W "he obtumed a full and fair price, and tender a
'y t,egsentully defective and routen? Is this
' the good faith which is to find favor with a tri-
bunal, whose peculiar pride is the universal
principle of right and justice it enforces ?
Much of the time of this court has been occu-
pied, not in proving that this is the svund, good
boat purchased by the company, bat, in preving
how much she is rotten and defective. All the
wil::esses agree in proving her most essentially
defective : and, trace the counsel for the plaintiff
to the lasi alternative of the many, resorted te
for pretexts of recovery, and you find them mak-
.ing laborious calculations, not to prove the
boat such as was represaa;ted, and covenanted,
but to prove that she is only rotten to the value
of some 10 or 15,000 dollars, whean the court
below has determined, that the testimony sanc-
tions a dimunition from her price of 25,000 dol-.
lars.
When the plaintifi’s counsel respond to the
deceptions used, by which this coniract was ob-
tained, we are told that the plaintiff only over-

N ¢
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and mach learning both trom the living and dead
languages is pressed on us to prove, that our ig-
nora'-ce of law will not excuse us. We should
be wanting in a proper regard to the under-
standing of this court, to occupy them lMﬁ*?
ing the difference heiween ignorance of law, s
the deceptive manner in which the plamtlﬂ' in-
duced this contract from the defendant. With-
out wading through the long list of authorities
quoted by the plaintifi’s counsel on this subject,
we deem it only necessary to call the attention
of the court to the princinles which are applica-
ble to the cause before them.

Fonblanque, certainly amongst the hest au-
thorities from the common law bnoks, and pe-
culiarly entitled to be relied on for his able equi-
ty treatise, declares an impediment to the éxe-
cution of a coniract.to he ignorance and error §-
either in fact, or inlaw: and if the mistake be
discovered before any step is taken towards per-
formance, it is but just he should have the liber-
ty to retraet.

The same author refers to the rules of the
civil law ¢ that there is no consent, where there
is error;”’ and says in the application of this
rule, it is material to distinguish error in cir- -
cumstances which do not influence the contract;”
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and error in circmnstances which induce the con- Eaft; .I;is;grct-
wiy 2t N
tract. m

Apply these rules, whether as to ignorance of ™2

law, or fact, and they secure the defendant Poris.
against a recovery, T

Even if the defendant became legally bound
by signing this contract (which, however, we
trust has been clearly shewn he did not) still
his error that he was so binding himself, coupled
with the positive declavations, that he was not
and would not become so bound; and the ad-
mitted concealed views of the plaintiff, when he
obtained this contract, not:vithstanding his pre-
vious professions of candour and openness of
dealing, would clearly bring the defendant in
the rule as to ignorance of law.

Is not consent an ingredient indispensable to
to all contracts 3 did the defendant ever consent
to become legally bound? Can the court for a
moment believe that the plaiutiff would have
obtained this countract from the defendant, if he
had entertained the most remote idea that the
law would attach, or, the plaintifi would ever
have sought to make him individually vespon-
sible ?

Was not the defendant induced to sign this
‘contract, purely from the belief the plaintiff

4 WY
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If then he has legally erred, and this error
would have influenced him not to maie the
contract, had he been undeceived at the time,
according to Foublauque and the authorities to
which he refers, this error of law shall excuse
him and the contract be vacated.

Again, as to error in fact, can any ratiunal
mind, for a moment, doubt that the defendant
was in an error as to the real situaiion of this
boat?

It has been abundantly proved (and the tes-
timony cannot be rejected, by the rules already
established in 3 Martin, for it only goes to the
consideration and not to alter the contract) that
63,000 dollars was at the time of the purchase
a full and fair price for the Vesuvius, even
if she had been in all respects a perfectly sound
and good hoat.

And, yet, the witnesses vary from %15.000
to 25,000 as to the loss which the company
wonld sustain by making her, what the+ believ-
ed they were purchasing, a sound, good boat.

Even the plaintiff’s own examiners and re-
porters declare that on the larboard side a ma-
jority of her old timbers are defective, Other
witnesses state that one fourth or one third of
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all the lower or middle and important timbers Bastn. District.

are not defective only, hut rotten.

‘What! Give the fullest price for the best boat
on the river, and tender a bhoat thus rotten and
defective, 825.000 of less value than you be-
lieved her to be at the time of purchase, and yet
not be in an error?

Instead of this being the best boat on the
river, an able and experienced builder and' mas-
ter of vessels, and whose character for integrity
was proven to be wholly unimpeachable, (A.
Seguin) swears that there are five classes
of vessels, and that, was he called on to class
the Vesuvius, in her present condition for the
river trade, he would. place her in the last, or
fifth class. And, yet in the great variety of
cxpedients which talent and ingeunuity bring to
the aid of a hopeless cause, we are told that it
is no error which would have inflaenced the
parties in making the coutract, or, which should
influence the court in enforcing the rights grow-
ing out of it.

Had the defective and rotten condition of this

boat been known to the company. can the most'

incredulous mind believe, that it would not only
have influenced them in the price they gave, but
would have deterred them from purchasing al-
fogqther? On this subject Fonblanque refers to

vy
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which T am happy to refer, it appearing to me
to afford the best illustration of the principles
and conditions of contracts.”

Previous to examining the principles to
which he refers in Pothier and which are sanc-
tioned by Domat and other able civilians, we
weuld remark that Fonblanque is supported by
authority irom Awmerican veporters. 1 Fon-
blanque, 115 & note. 1 Hennen & Mumford,
429.

In regard to error and the ohjects to which
it relates, it is wholly unimporiant whether it
be produced by fraud, or feom any other cause.
It is sufficient that error exists, an: that it is
error, waetirer of law or of fact, which might
fairly be considered as inflaencing, or inducing
the pariies to contract, or abstain from contract-
ing had they been undeceived in their error, or
which would have influenced them in the price
they contemplated io give for the subject of pur-
chase.

As to the case before the court, therefore, it
is only necessary to shew that the defendant
was in an error as to the extent of the liability
he supposed he was giving, (if in fact he gave
any) or, that he was in error as regarded -he
soundness and good condition of the boat.” And
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it is expressly declared by the civil 1aw au- Bast’n. District.
thorities, that it is immaterial whether the de- m
fects in the article sold were known to the  Lrxex
seller or not ; it is sufficient that they do exist,  Pposm-
and that the article sold proves different from "™
what the purchaser believed, and that the differ-
ence is such as might have influenced him in
the priee at the time of purchase.

Let us now resort to the sources from whence
Fonblanque found himself bappy in deriwing
information, and we shajl have cause to regret
our inability to the just application of the sound
principles of justice, if this court cannot find
abundant matter to annul and vacate this con-
tract; a contract, to say the least, in bad faith
obtained, and attempted to be enforced.

¢ Hrror is the greatest defect that can occur
in a contract, for, agreements can only be form-
ed by the consent of the parties, and there is
no consent where the parties are in an error,
respecting the object of the agreement.” Po-
thier, Obl. n. 17.

¢ Error annuls the agreement, not only where
it affects the identity of the subject, but also
where it affects that quality of it, which the
parties have principally in contemplation, and
which makes the substance of it.” Id, n. 18.

VoL. V1L Y

’
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Fastn.District ¢ A contract has no cflect except with regard
, 1819. . . .
'fiy.w to things which are the object of the agreement,
Lyxen  and as to the contracting parties.” Id. n. 85.
8.

Posriz- “The agreement being formed by the inten-
TATE tion of the contracting parties, can have no
effect except with regard to what those parties
intended and had in view.” Id. n. 86.
¢ Since people buy things only to employ
them to the uses for which they are desiined,
4his is a fourth engagement, which the seller is
un fer te the buyer, to take back the thing sold,
i it has such faults and defects as render it
unfit for its use, or too troublesome ; or to di-
minish the price of the thing, whether the de-
fects were known to the seior or not, and if
he knows them he is obliged to declare them.”
Domat. 1, 2, s. 2, art. 4.
¢ Since it is not possible to restrain all the
perfidious dealings of sellers, and that the in-
conveniences would be too great to dissolve or
call in question sales for all manner of defects
in the thing sold, we counsider only, therefore,
those defects which render the things altogether
unfit for the use for which they are bought and
sold, or which diminish that use in such a man-
ner, or render it so inconvenient, that if they
had been known to the buyer, he would have
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either not hought them at all, or at least not Eastn District,
July, 1519.
given so great a price for them.” Py
¢ Although the defects of the thing suld Were  Lrvca
unknown to the seller, yet the buyer may pro- -1y,
cure a dissolution of the sale, or an abatement 7 "
of the price, il the defects are such as give oc-
casion for it; for, since people buy a thing only
for its use, if it chance to have any defect, which”
hinders this use or lessens it, the seller ought
pot to rcap the advantage of an apparent value,
which the thing sold seemed to have, yet had
not.” Id. art. 5. .
“In the same case, where the defects of the
thing sold were unknown to the seller, e shall
be bound not only to take back the thing or
abate the price, but likewise to indemnify the
buyer, as to the charges, which the sale has
put him to.” Id. art. 6.
¢ 1f the seller has declared the thing sold to
have some other quality, besides those which he
is bound to warrant naturally, and that quality
happens to be wanting, or that even the thing
sold happens to have the contrary defects, we
ought to judge of the effect of this declaration of
the scller, by the circumstances of the conse-
quence of the qualities which he has expressed ;
of the knowledge which he might, or ought to,
have of the truth, contrary to what he has said ;
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East'n. District. of the manner in which he engaged the buyer 3
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have made a condition, without which the sale
would not have been concluded 3 and according
to the e circumstances, either the sale shall be
dissolved or tie price diminished.” Id. art. 12.

¢ 'The seller is obliged to explain clearly and
distinctly, which is the thing that is sold, in
what it consists, its qualities, its defects, and
every thing that may give occasion to any error,
or misunderstanding; and if there is in his
words any ambiguity, obscurity or other defect,
they are to be interpreted against him.” Id.
art. 14

Notwithstanding the great efforts made hy the
plaintiff’s counsel to prevent the defendant de-

‘riving any benefit, by resorting to the rules of

the common law for the admission of parol evi-
dence, to explain doubts which might arise as
to the real objects and intention of the parties ;
yet, when called on to account for the rotten con-
dition of theboat, they say the plaintiff has only
covenanted to deliver this hoat in ¢ good order”;
and good order being mere technical terms, they
contended for the right to introduce parol testi-
ma.y to prove what good order means; and a
number of their wirnesses were examined as te
the import of these words,
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The counsel for the plaintiff contended. that gasen. Districs,

good order, as to a vessel, means her titness to
perform a voyage ;5 and relied with great appar-
ent confidence, that if the Vesuvius was in a
situation to perform a voyage the plaintiff had
complied with his contract, and the company
were bound to receive her.

This is, perhaps, the first instance in which
this court has been seriously called on to con-
fine its views to mere terms of technicality, by
which to enforce these broad and universal prin-
ciples of equity, which heretofore have received
their sanction.

Is there any thing in the term good order,
which should induce a belief that the company
at Natchez intended thereby only to purchase
a boat capable of performing merely a voyage,
or being onlyh safe boat for two years ?

If the words good order had not been insert-
ed .in the writing, according to the ruleé
down in 3 Martin, parol testimony would be re-
ceived to go into the counsideration.

The sole consideration with the company was
the boat, and any proof to shew that she was
rotten or defective, in whole or in part, would
therefore be good. Shall the defendant be placed
in a worse situatiop by the insertion of these
words ?

July, 1819.
(O o W

Lixscy
S,
PoSTLES
THEWAITE,
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Bat the absurdity of this attempt to shackle
us with techuicalities is abundantly evinced by
the singular character of the testimony relied on
to support them. Some of the witnesses depose
that a boat may be essentially rotten (one witness
goes so far as to say, two thirds of her impor-
tant timbers) and yet be in good order.

Another witness, captain Rinker, whose ex-
perience and character guarrautee the fullest
confidence, deposes thal a vessel having material
timbers defective or rotien, cannot be consider-
ed in good order.

‘Watson, a merchant of high standing, depos-
es to the same effect.

‘We have abundantly proven the Vesavius to
be must essentially rotten and defective, 3)9(!,
therefore, according to this testimony, not in
good order, and, not being in &d order, the
company was net bound to receive her, nor can
they be compelled to do so. :

If this testimony as to the force and meaning
of these words is to be used by the plaintiff, sure-
ly with equal force must it avail the defendant,
if the court find any necessity to travel out of
this writing to get at the real meaning of the par-
ties, for that is, at last, the end and object of all
contracts, and the golden rule by which they are
to be interpreted and enforced.
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There is a much more solid basis on which Eajt’,',‘ l?\g;\;lct.‘
to rely, than the various, contradictory opinions &,—V
of the witnesses as to the meaning of technical ~ L cx
words. Pos:L

THW AITE

‘We have proven that the defendant represent-
ed and covenanted to sell, and the company be-
lieved that they were buying. in all vespects, a
sound, substantial boat, the best ou the river,
and for which they agreed upon a full and sound
price : and instead of the boat answering the de-
scription, she is proven greatly defective and
rotten, and far from being the first, A. Secuin
proves her only werthy of being ranked with
the last class of vessels,

‘When commodore Patterson, a witness on
whom the plaintiff’s counsel places great reli-
ance, for the technical meaning of good order,
is asked, if he would deem a vessel in good or-
der which he had been promised for convoy and
represented as a fine suhstantial vessel, the best
from whence she sailed, and the vessel. upon
examination, tarned out to be essentizlly defec-
tive, having important timbers ro-ten, and only
to be ranked in the fifth or last class of vessels.

He answers, that he should consider himself de-
ceived and imposed upon, by those who made
him the representation.

1t does appear to us that this testimnny goes
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East'n District. Pather more to the merits of the cause, than dif-

July, 1819,

N oy

Lyxcue
8.

Po» co¥-

TRWAITE.

ferent opinions of different witnesses as to the
force of technical terms.

That the company have been deceived and
imposed upon by the representations as to the.
real character and condition of this boat (and
whether the plaintiff intended to deceive him or
not is wholly immaterial) cannot be denied with-,
out disregarding entirely the testimony. If to
be deceived and imposed on entitle suitors to re-
lief from this court, a decree cannot be had
against the defendant in this cause. [If the court
should find any difficulty in resorting to parol
testimony to establish the representations of the
plaintiff as to this heing a sound boat; the de-
fendant finds himself amply protected in the im-
plied warranty which the law attaches, and that
a sound price requires a sound article.

The plaintiff’s counsel in the course of the
argument were pleased to treat this principle of
law with great apparent indifference, speaking
of it as only to be founded in the extravagant
nofions of Professor Woodeson and Doctor:
Cooper. 1t is not a very difficult task to avuld -
the force of a principle. not by proving it moral-
ly arong in itself, but by attacking those who
maintain it.

In the ability displayed in the argumest of
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the cause by the counsel for the plaintiff, we had astn District,

a right to expect elucidation of principle rater
than denunciation of authority.

It was not, at all events, to be expected, that
the books, confaining the favorite principles re-
lied on by them to support the action, would
have been denounced a« containing extravagant
notions.

Justice Blackstone, for whom some venera-
tion is entertained by the devotees for the com-
mercial law. in treating the subject of warranty
says, ““but the vendor is not bound to answer
unless he expressly warrants the effects sold to
be sound and good. or unless he knew them to
be otherwise and hath used any art to disguise
them, or unless they turn out to be different
from what he represents them to the baver.”

It will hardly be contended that the Vesuvi-
us has not turned out differently from what she
wvras represented to the companv. So that our
cast. comes within this ¢ extravagant notion” of
JYustice Blackstone. @ Black. 50, 451.

Professor Woodeson, if not with the same
splendor of reputation which Blackstone enjoy-
ed, followed in his wake, and might fairly be
considered as deriving all the benefits of the
light shed upon the course of his predecessor.

Vor. vir. 7

Jun, 1919
~V N
Lr~en
8,
Posrie
THWAITE,



186

CASES IN THE SUPREME COURT

Eaen District In treating of warrauty he says, ¢ in the E-glish,
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law relating to this subjec', a very unconsciea-
tious maxim seems lmw to have prevgiled,
which was expressed or alluded by the mu’ds,
¢«Cuaveat Emptor, signifying ;t* it was the
business of the bnyer to be upon his gu&l‘d,, and
{hat he must abide the lass of any imprudent pyr-
chase, unless the goodness and soundness of the
things sold are warran'ed by the seller. How-
ever, it is now exploded. and a more reasouable
principle has succeeded, that a fair price im-
plies a warranty, and that a mauy is not suppos-
ed in the contract of sale to part with his
mor.ey, without expecting an adequate ¢ompen-
sation.”” 2 Woodeson, 415. .

¢ But to come nearer home, in South: (;.ll‘Ohﬂa.
it has been determined as a good general rule
¢ that a sound price warrants a sound commod-
ity.”” 2 B, 380.

Some of he writers of common law seem dis-
posed to confine this doctrine to horses. 1In the
name of reason, why should not the maxim he
an‘versal® Fs there any thine in the character
of horses, whirh consecrates the |)rincip]93,v!ff
just in rerard to them, would it he lmjust,_:i.n’
reeard to he hidden d-fects of a sream,.boat 2
This noeition is well examined 39 Brown’s Civil
Law, where he justly observes, that oy this sub-

.

i
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“jeck the ivil law demands a manifest prefer- Eastn Discict,

ence.- (aver the common law) in obliging the
seller not opiy to warraut the title, hu: to war-

rani the goodness of the comwodiiy. 1 Briown’s

il Law, 468 & note 16,

In Su_ aw of veudors is also b
the role, that vendors are hound to warrant both
the title and estate” against“all defects, whether
they were or were not cognizani of them.

. Domat and Pothier sanction the same prin.
*ciple.  Judge Cooper, alike distinzuished for
the variety and extent of his scientific and liter-
ary acquirements, (but whose ¢ extraragaﬁt
notions of equity” do not suit the views of

the plamuﬁ"a counsel in this cause) in his com-
m"u‘anes on” the civil law, gives his warm
sanction to the principle that ¢ a sound prlce
warrants a sonnd commodity.”

Tn treating of this sulject, the same author
brings into view authovities from the common
law in “opposition to this principle. and then
prbce‘,eds : ¢ this seems to me a most Jemoral-
dzing principle of deci ion. I know of no ar-
gument that can be adduced to prove thmt if T
give $100 for a commodity that ought to be
worth $100, I am not defrauded if it be worth
oniy ten. You say the seller kiiows nothbing of
it. . My answer is, #hat before he- took B10G

July, 1819,
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East'n. Distiict. from me, he ought io heve known dai wne
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ing he pretended to sell was reasonably worth
Ciopeee Geoerally the saver relies ou the
v ca the buyer cheat the seliers
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cal fmpaiply, e oole ol cuveut winotor”
ought to he chaue o vito cavewi vendil 0 T

a disgrace to the law that such a maxim (as
that contended for as the common law rule)
should be adupted, and I vejoice to see the good
sense of the South-Carolina beuch has revolied
at it.”  Juadge Cooper proceeds to say that the .
chancery cases in sapport of this rule (and
which coniain the doctrine contended for by’
the piaintiti’s counsel,) nught to be classed
as cases of fraud and falsehoud. Cooper’s
Justinian, 609, 10, 11, and authorities there
quoted. 2 Bay, 880. Sugden’s law of vendors,
1 & 2. It is not to be wondered at that the
counsel for the plaintiff should manifest some .
aversion te the principles contended for by
Judge Cooper and other civilians. Apply them
to the case before the court, aud their only hope .
of recovery is gone.

+ It has been atrempted by argument, (for it is
not to he found in the testimuny) to impress. o
the court with the beliek hat the ductrive ofi-
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warranty should not avail the defendant or the Eastn. Districts

July, 1519,
company, becanse they were fully apprised of
the defects of the hoat at Natelier. : Lx~ca

V8.

“So far from this beiug the fact, the boat wag  Posrus-
- THWAITEL
loaded at Naweiher wiid could not he examined,
and the gentliewen. ey oard with the defen-
dant, did not pretend, o, ilicy cenld not, to take
any other thau a mere cursicy snivey.,
All that passed while thi y were on board
was calculated to make them velieve that the
bbat was “sound, subsian‘ial, and the best boat
on the fiver. The plaintiff spoke of the great
steength of the boat, pomted to the new heams_
he had put in to strengthen her, that she was _
the: best boat on the river, that she had been
rebuilt, (not repaired) under the plaintiff’s im-
mediate direction and superintendance. #
Relying on the represcatation of the plaintiff
as to the soundness and good condition of the
boat, one of the gentlemen on board, in compa- -
ny with the defendant, observed to the plaintiff,
that they supposed the timbers which they could
not see, were all as sound as those they could,
but the witness did uot hear the veply from the
plaintiff. See the deposition of Griffith.
Is i: upon this testimony. that the court can -
find grounds on which not only to disregsrd the v
legal priucip¥es; which would'compel the plain.”
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Eastn. Uistrict. Hff to givea sound article for a sound price, but

July, 1819.
L~/

Lx~\ca
vs.
PosrLE-
THEWAITE,

to enforce a cu:tract, clearly not entitled to the
peculiar sympathies of the court, by which- it
is to be taken out of the uniform rules of inter-
pretation and equitable enforcement of righls
bereiofore secured to the suitors ?

I regard to the acroal condition of the bddt,
the uumber of witnesses and the d(\lusn’e nature
of the testimony, render a more p‘utlcular FX-

amination necessary than is found” in’ the pre-

3 LW
3%,

ceeding pages.

The nature of this examinatipn is such as to»
produce occasional repetition in ddverting to par-
ticular statements of facts ; a necessity which will
find an ample apology in the importande of the
cause under consideration. '

We will consider next the objections to the
condition, soundness, and =ood order of the hoal
under the three aspects exhibited by the counsel
of the plaintiff, viz. 1. As to the head beam of
the engine; 2. As to the boiler; and’8, As to
the hull. )

First—As to the head beam. With respect
to the character and situation of this part of the
machinery, there is neither doubt nor difficulty:
if the head beam be wanting, or if it be unfit for
service, the rest of the machinery is u«e’lens‘,

Phut the beam of the Vesuvius was-brokbu} m;-
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ferior, ‘and comparatively worthless is adwitted Eastn. Distict.
on gll Adiands 5 and we bave the authority ¢ i cap- f:.:&\lz
tgm Gale, an experienced and skilful master of  Lancm -
st:eam bﬂﬂl&‘f)nmthe Mississippi, that there is Poserte
great risk in attempting a voyage with a beamn TB“?‘:”
.80 brgken, so much so as to risk noi on'y the
os= of the voyage, but thp loss of the boat and
carzo, . Yet we are told that the steam hoat
» %¥esuvius, tendered (o the Natchez S eam Boat
Company in this siruation, was tendered in, 2ond
order, and.that under the contract we - ere bhound
. to receive. her! What! The pridde of the Mis-
- *sissippi, the ne plus ultra of steam boats, not in
a conditiop to make a voyage, withent danger of
losing herself aud her cargo, and vet in a con-
ditjon to meet those lofty assurances and pre.
tengigns, and to answer to a warranty of good
“order! The force of this ubjection is perceived
by the conusel of the plaintiff, anu itis attempt-
ed to be combatted on the grousds—t. that a
new bexm had been ordered from Wew York,
and 2. that there was a formal waiver by the
defepdant of all obiections to the old one.
To the first apology it is sufficient to answef,
that the new beam was(' not ‘presented to us.
We might confide in the derlaran«m of the plain-
Uff that it had heep dd’emd frons New.York.
We inight helieve it was on the ocean, that ft
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East'n. District. Was ~n ‘he river, or at the levee ; but we knew
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that its local being, or being at all, was not
known Wwe saw that it did not constitute a
part of that machinery, to the sufficieucy ef
which the plaintiff knew and acknowled ed to
be essential. But tue new beam did arrive,
and that, says the plainiiil’s counsel, 1s a con-
clusive answer to all objections. And when
did it arrive ? 'T'o this point we have the testi-
mony of the plaintiff’s witness, Penniston, that
the new beam arvived and replaced the old one
in the Vesuvins about the 24th of March; that
is thirty-three days after the date at which the
plaintiff declared the Vesuvius ready for deliv-
ery under the agreement, and from which {ups
he claims our obligation to receive her, and
twenty-two days after the institetion of this suif
to enforce that claim. The plaiutiff’s counsel,
with his usual accuracy, says the beam was on
board the boat ¢ when the trial com.-enced
the court below.” 'This is entirely unwarrant-
ed of the fact. Is it notclear, then, that theve ig
no ronunexion between our right to require, on the
19th February, a steam boat with her machine-
ry in good ovder, and the promised arrival
from New-York of a head beam absolutely
necessary to constitnte such order—the arrival
of which was remote and uncertain, and which
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did not ¢ fact take place until more than a Eastn District.

mon h after, and of which we had no notice or
inforaation until it appeared in evidence on the
trial of this cause: and it is not equally clear
that the defendant (on the strength of this objec-
tion alone, if no other existed) was justified in
s.iyviag to the plaintiff, in his letter of the 27th of
Febroary, that ¢ we (himsclf and colleagues act-
ing for the Natckez Steam Boat Company) do
not feel authorized to receive, and must decline
receiving, the said boat under the agreement of
the 5th of November, 1818, as we du not find her
in the state of soundness, and fitness for service
which that agrecment requires.” Dut we are
informed by thie plaintifi“s counsel, secondly,
that we have admitted performance as to the
head beam, and cannot now object to its condi-
tion. Two cases are referred to of decicions in
New-York, where the time of performing a con-
tract was c:larged and proven by parsl. Be-
ing, as the court says, ¢ a simple contract, 1
John. Ca. 22. it was competent, by parol, to en-
large, &c.”” and proof of a positive agreement to
enlarge was given. We will unot retort upon
the counsel of the plaintiff his notions as to spe-
cialties, nor take shelter behind the crowd of
common law decisions sustaining the principle,
Vovr. viL AR
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Eastn. District ¢ that there cannot be a defeasance or waiver of
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any condition uf an instrument under seal other
thau by an instrument of equal dignity.” We
will be satisfied with referring to the record for
this ¢ admission of performance,’”” and see tow
far it goes to support the plaintiff’s pretensions
with respect to it. 'l hie witness of the plaintiff,
Griffith, says, ¢ that the plaintiff shewed the de-
fendant the head beam, and mentioned tha itwas
the only thing defective about the engine, and rhat
the plaintiff had ordered a new beam from
New-York.” TI'he defendant replied, that +-he did
noi know that weuld make any difference, it the
engine was otherwise in good order.”
Straightened indeed must the counsel have
been for ground to stand upon, when he resort-
ed to this casual and qualified language to find
a formal and operative waiver of an important
condition in an agreement! 2. As to the boiler.
Of the very great inferiority of this important
part of the boat, we have .lLe concurring testi-
mony of every witness examined. lu is oid,
has given way in severul p:.aces, may last for
tweive mouths, but is at prescn. too weak to
sapply steam for the engine. In fact, as to this
part of ti-e boat, it may be said,without exagger-
ation, that the Vesuvius is as if she had no boil-
or. But it is alledged that the defendant was
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fully informed upon this suhject; an allegation E:i\,sl:;;\.ll)ésgict.
unsasported by any evidence, The testimony (<~
of Ghiffith, relied on to this point, entirely tails Lyxca
to establish it. But whether or not, the state- Posri-
ment of Griffith can be brought home to the de- T
fendant, this is certain, that the plaintiff stipu-
lated to deliver a hoiler in good order, and it is
equally certain that he failed to do so, except
in the particulars of#d lampblack teeggn-
ceal the defects, and aint to exhibit an impos-
ing exierior. Q. these two poiuts, then, we
have 'he most couciusive testimony—iestimony
Wuicn 1o subteriuge can elude, nor any lngeuus
ity per ere.  First. I'ha; the machinery of the
steamn boal Vesuvius, on the 1yt of February,
1814, and theunce to the x4th of viarch, was un-
fii for the purposes of navigation ; and secondly,
that if the wmachinery had been in order, the
boiler was, on t.e said 19th of Kebruary, and
ever since has been, incapable of supplying it
with steam,.
We are now to proceed to the consideration,
thirdly, of the hull of the boat. Onu this point,
the plaintift’s counsel refers to the report,
ante, s0. It may be proper to remark that we
have excepted to the admissibility of this re-
port as testimony : it is not sworn to, it was not

made under any judicial direciion, and the pare
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East'n District ties to it were nearly all present in court. As
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it is upon the record, however. it may be proper
to remark apon it. The signers of the veport are,
AllenGhrham, Willian C. Wichers, Chiarles K.
La.reuce, H. Harding and Anidre Scguin—the
three first named were sciected by tiie plai.fiff,
under an agreemen between him and the defe :-
dant, to select carpeniers, and, of course, indif-
fe%pcrsons, to ew and report on the
condition of the Vesuvie® Tha is. Gorham,
who built ihe boat, Withers wio a:terwards put
in wer machiuery, and Lawreuce, who was in
the employment of the plaintiff, as master of
the Orieans for some years previonsly to her
sale. Harding 1ad Sexaiu, the only examiners
of the five really disinterested, were chosen hy
the .lefendant. Of these five, only Gorham,
Withers and Seguin, were examined on the tri-
al below. Harding was absent, and when we
offered to introduce Lawrence, the plaintiff ob-
jected on the score of his being a stockholder of
the Natchez Steam Boat Company, and the ob-
jection prevailed ; now it is wanifest, that the
feelings and propensities of Gorham, as wei! as
his interest and character, went necessarily to
shew the condition of the hoat to be good : it is
stated moreover hy Seguin, that he never hefore,
in his long experience, knew an instance of the
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builder of a vewsel being one of the persons Fastn Distict.-
. . Julu, 1819.

making a survey or examination of her. The
characier of Gorham’s testimony maris strong- b
1y his predilections ; it is partial, involved and  Pos e
incon-isient. William C. Withers, ancther of TIATTE
the examiners of the plaintiff, confesses that
he knew nothing of the state of the bo-r, but
was guided more by the apinion of the oher ex-
am'uers ihon by his own jndgment.  The only
imuortant fact di-closed by this witness is, that,
in ki< opivion. the Vesuvins was in be'ter order
than the Orlesns. becavse be kuew the Orleans
was totien rweive mesths before she was sold,
Secuin was then in truth the onlv skilful a:d
disinterected party to the report who examined
at the tiwe, This is stated from a conviction
of its truth, and not frem any belief that in the
ahsence of his testimony the efforts of the plain-
tiff 1+ extablish the good order of his boat could
suceeed,

The steam hoat Vesvvins was described to
the Natchez Steam Boat Company by the plain-
tiff as a fine, strong, <ubstantial boat. the hest
boat on the river; » boat, in fine, of which ¢ the
character was too well known to need comment.”
'T'his boat was described, moreover, as having
been rebuilt, and launched on the tst of Janua-

Iy, 1817, that is one year aud ten months pre-
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Eastn District Cisely. At the tiwe this description was made,

July, 1819.
ot -
Lyxcu
vs.
Posi Le-
TRWAITE.

the boat bad a full cargo on beard, bound from
New-Orleans for Louisville, Kenwucky; she
stopped «t the port of Naichez lor part of a day,
under circumstances which gave the purchasers
no chance of examining or discovering any la-
tent defects. We find that a comiuittee of the
company went on boar . of her, that the plaintiff
pointed vut to them in the engine rowsm, as indica-
tive of her strength and the substantial manner
in which she was built, the :nagnitu.ie of her tim-
bers there in view ; but on one of this committee
stating to the plaintiff that he supposed the other
parts of the boat were as sound and substantial
as those which they had an opportunity of ex-
amining, the plaimiff walked to another part of
the boat, and the witness did not hear his reply.
What that reply was, and what it was not, we
can satisfactorily determine from the ordinary
characteristicks of this transaction.

In addition to this brief notice of the evidence,
as it relates to the represeniations of the plain-
tiff, w the impo-sibility of tue purcnasers dis.
covering the latent defects of the property. and
to their diligence to that end; it may be neces.
sary only to vemark, that the Vesuvius was to
be delivered in ¢ good order” and in the same
manaer as in the case of the Orleans. We will
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consider, first, how far the hoat, at the time of East’n. District,
proffered delivery, answered to the description m
of a fine, sound substantial hoat, the best boat  Lrven
on the river, the ne plus ultra, &c. Upon this Posriz.
head the evidence is ciear and distinct : the Vesu-
vius was not onlv not the Paragon thus described,

but was inferior even to hoats of ordinary pre-
tensions. The defectiveness and rottenness of

her hull were such, that if a sea vessel, decayed

to the same extent, she would have heen con-

demned : and although she might engage in the

river trade, and vun, in the ahsence of accidents

with comparative security., for two years, yet

if another boat could be found, the witness would

prefer tha other for the tran-portation of his
merchandize or himself. We find, morveover,

that if tested by the ruies governing lnsurance

that this ne plus ultra would be classed in the

5th or most inferior class for the river trade, hut

if destined for any other trade, where subject to

the winds or the waves, that she was too r.tten

and worthless to be classed at all.  The testi-

mony of Seguin «tands entirely uucontroverted

as to every important, indeed every minute cir-
cumstance of inferiority. decay aud ussounduess.

It is attempted to be siewn by Gortiam that one

third oi the imjortant timbers being declared

potten is too large a poriion, but the rolienness

|
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itself is not attemnted to he denie-l. and the cha-
racter of A. G rham’s nranortimnal calenlations
do not, in poiat of fact, affect the question if ad-
mitted as true, but their propriety and probahili-
ty will best appear by his festimony already re-
ferred to. The exhibition of Gorhaw’s testi-
mony by the plaintiff’s counsel is followed with
grea: felicity by a kind of algehraical calenlation,
as to the rvelation of the p.rties damaged to the
whole, by which it would seem that the rotten
parts enly hove a proportion of about one seven-
tieth or one ninetieth to the eatirely of the ma-
terials composing the hoat. Withi the same pro-
priety, as regards the merits of this cause, might
the gentlemen have occupied the riae of this
court in enleavoring to prove the relative mag-
nitude of the soul io the grosser materials of the
body. 'The plaintiff went into testimony in the
court below to shew that the Vesuvius traded to
Natchez in 181+ and 1813—and, chat since he
Natchez Steam Boat Compa .y must have known
her age, character, &c. But, was the Vesuvius
represented to us as a boat of 4«14 or 15137
No: she was a bo trebuili, according to the re-
pl‘eseutatio)ns of the piaintuf, and launched on
the fst Jaunary, 181~—this iy s'ewn by ali the
testimons : and the pl.iniid" when exbibiiing
the engiue room to the committee of the compa.
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ny, and pointing out the strength of the timbers, Eastn. District:

dwelt upon the rebuilding, and illustrated the
manner of its execution by what was in sight ;
and declaring the whole to have heen done un-
der his immediate e; e and inspection.

Yet, strange to say, this was au old vessel re-
paired : her upper works new and of the fine
and durable timber of Louisiana, while her keel
and timbers most subject to exposure and decay,
and most essential to the value and secarity of
the boat, and wholly excluded from examina-
tion, were old and of the inferior timbers of
Pittsburg.

1t is certain, that the general helief was, thal
the Vesuvius was the finest boat on the river.
The opinion proceeded from the idea that she
had not been repaired simply, but rebuilt, and
so rebuilt as to make her as good as new. Her
appearance in the water did not conflict with
this prevailing idea, but the plaintiff knew the
contrary 5 and we now know it.

In marine architecture a distinction is taken
between rebuilding and repairing : the giving a
vessel a new keel, is that which seems necessa-
Ty to constitute a vebuilding; for if the work e
on the old keel, it is usually denominated a re-
pairing. Reev. law shipping, 333—Mullory
b. 2, ch. 1, § 7—Lex JMer. Am. Y8.

Vo, viL B2

July, 1319
NV
Ly~cn
8.
PosrtLE-
THWAITE,
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This disiinctionis warranted Ly reason as well
as anthorily, and the testimony shews that not
only the keel hutthe futiocks and the most essen-
tial timbevs of the hull were all old and rotten.

The fifth ground relied on by the defendant
is, that there being precedent conditions to be
performed on the part of the pluntiff, he must
not only aver but prove thai he was ready and
willing, and competent to perform all required
of him by the contract.

This principle is well settied by the common
law bouks, aud has received the sanction of the
supreme court of the United Sia es.

At the time of delivering this boat the plain-
tiff was to make a conveyance vesting clear and
perfect title to the company. So far from ten-
dering this conveyanuce he has not shewn it was
in his pover to convey.

The counsel for the plaintiff meet this ground
of defence by saying thal the court can make
the conveyance a co-.dition of their decree. Tt
is rather a novel docirine (hat the court have -he
power to make oul a case for the praintift, which
he has not made ont for himseif,

The title papers of the siaintifl’ shonld have
been exhibited, with a tender and conveyance
such as he covenasted to mnke.

"There is nothing before the court which would
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enable them to say that it is in the power of the East'n Distic:
. o July, 1819,
plainail o convey.

NS
Cau they with propriety decree that the plain-  Lrvea
- . vs.
tili stasl execule a conveyance vesting a clear Pusrie-
THEWALITE.

and indispu abie title, free of all liabiliues and ia-
cumbrances, until he has clearly shewn himseif
not only willing, but competent, to make such
conveyance ?

The court woold enforce this dnty on the
plaintifi’ before he could recover, from another
well established rule of law, that multiplicity of
action should not be eng@raged. If the conrt
was to decree in this case in favor of the plain-
tiff, and it should afterwards appear that he had
no suiicient title, it would drive the company
to an.. her action.

But, again, the plaintiff has actually spread
upoa the record evidence shewing th -t he has
long since abandoned thé boat 3 nor is there any
proofthat, since the abandonment, he has reclaim-
ed and put himself in a sitnation to deliver the
boat, much less make a title to her.

In Ramsay vs. J hus n, Lord Kenvon says,
the plaintiff muat prove that be was prepared to
tender and pay, if the defendant was ready to
receive. and even this is a relaxation fron a for-
mer but more rigid rule : and Wheaton fur.
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Fastn District. nishes a still stronger case. 4 Kast, 208—2

July, 1819.

LyNch
s
Po-rig-
THWAITE.

Wheator, 240. .

The sixth ground relied on by the defendant
is, that this contract was not proved according
to the laws of Louisiana, which were indispen-
sable to recovery.

It was intimated by the court, that the ques-
tion had heon.ljmlicated in a former case.
We have not been able to turn to the case to
which the court alluded ; and, as we do not
kuow the extent of its application, any manifes-
tauon of co.fidence ogggur part, on tbis question,
will not be imj.uted to any want of regard and
deierence to tise intimation 1o which we allaie.

The priuciples of the law of evidence, how-
ever unsettled in many respects or subjecied to
the fluctuations of opinion under various judicial
systems, are u'.derours, on this subject, at least,
regulated by positive law,

As the proof of this contract may be consid-
ered as applicable to the rules of evidence. as
weil as to the form of action or remedy enforcing
it,and the operation of the lex fori, in this respect,
has been strongly contended for by the plaintiff ’s
counsel, to be consistent, they cannot oliject to
our requiring prouf of the execution of the con-
fract, by our own laws,

As to acts under private signature, two modes
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of proof are established. 41st. The acknow- Ea}}l’;; I;;;ngd‘
Iedgement of the party against whom it is ad- _~O
vanced. Civ. Code, 306, art. 224.  2dly. By the  Lrvem
signafure of the party being proven by one wit- Posti-
ness who saw the obligation signed, or by two T
persouns, skilled in hand writing, appointed by
the judge for that purpose. Civ. Code, 306,
art. 226.
The party charged is obliged formally to
avow or disavow his signature. Civ. Code, 306,
art. 225. 1f he avows Lis signature it amouuts
to full proof against him. Civ. Code, 314, art.
57,
If the party charged does not avow his signa-
ture, must it not be proven by him who claims
the execution of the obligation? If he does
deny, that is disavow it, there can be no ques-
tion.
Is not a general denial, by a defendant, of all
the facts set forth in the petition such a formal
disavowal of his signature, to an act under pri-
vale signature, as will put the plaintiff on the
proof of it?
If it does not, then such general denial must
be deemed an avowal of such signature, for it
is certain the act must be established in some
way, and if not establi-hed by the defendant’s

counsel, it must be proved.
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It cannot be coutendes that, in the ahsence of
a formal di~avowal, the act is to he considered
as proven s a fortiori it caunot, if there be a de-
nial however general.

The party could not even obtain a judgment
by deiault, wivhout proving the execution of tiis
wriing.,  Shall our riguis be weakened Dby a
dentat of its execution *

‘I ie conused for the piaintiil were well aware
that this executicn i the coniract must be prov-
ed, or no recovery coutd be had ; and great pains
and tabour were evinced to obtain the proof
that was produced s and what dues this proof
amount to ? Not to the proof required by our
code, but only to the handwriting of the de-
fendant and the wituess.

And how is it that the counsel for the plain-
tiff obviate the difficulty? By telling us they
have given the proof required by the principles
of the common law. Our sitnation is truly a la-
mentable one, if this happy facility of callin:: in
the common law is to render nugatory the ex-
press provisions of our own code. and this too
after an adwmission by the plaintiff’s counsel
that the laws of Louisiana were to govern in
enforcing the remed: nuder the contract. and
an ineffectual attempt to prove it according to
these laws.
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Previous to closing the defence it would be Eajst’n District.
. . wlyy 1819,
well to advert to the rules of interovetation, Al

which will find the veady sanction of the court I“';‘s”*
in the constraction of the contract. PosTLES

THWAITE.
¢ In agreements, we must endeavonr to ascer-

tain what was the common intention ¢f e par-
ties, rather than adhere to the literal sense of
the terms.” Civ. Code, 270, urt. 56.

“in a doubtful case, the agree:zent is to be
interpreted against him who has stipulated, and )
in favour of him who has contracted ” Civ.
Code. 270, art. 62.

Here the plainiiff has stipulated to deliver
the boat in good order: if doubts arise as to
what was meant by the use of this rerm, the
writing wust be coustrued against him who has
stipulated.

‘The seller is oblized to explain clearly and
distinctly which is the thing that is -old, and
in what it consists, i's qualities, defects, aud ev-
ery thing that may give occasion to any ervor,
or misunderstanding, and if th re is in his
words any awmbiguity, obscurity or other def: ct,
they are to be interpreted against him. Dom,
b. 1. 6. 2. § 2. a. th

¢ We ought to examine what was the come
mon intention of the contracting parties, rather
than the grammadtical sense of the terms. Po-
thier, Obl. n. Y1.”
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The translator of Pothier, in treating on the
subject of interpretation of contracts, says, ¢ as
every contract derives its etlect fromn the inten-
tion of the parties, that intention, as expressed
or inferred, must be the ground aud principie of
of every decision respecting its operation and
extent, aud the grand object of consideration in
every (uestion with regard to its construction.””
2 Pothier, n. ». Vide also 5 chap. Shep-
herd Touchstone, 1 Fonblanque Equity, b. 1, c.
6. Powell on Contracts, head ¢ Interpreta-
tion.”’ .

By adverting to thesc and other modern au-
thorities, it will be found, that in pursuance of
this great and le=ding principle, ¢ the intention
of the parties,” the courts of our own as well as
other countries, as the science of jurisprudence
has advanced, have unshackled themselves
from the unjust restraints imposed by the earli-
er, but arbitrary rules of construction, as well
in contracts as in treaties.

Martin, J. delivered the opinion of the
court. Our attention in the decision of this
cause is first claimed by several bills of exeep-
tions.

{. The conlract between the parties having
been produced by the plaintifi’s counsel sub-



“i"“ T SR TCIR a  R

nfo "
. m%ﬁmw*m“ S

;OF THE STATE OF LOUISIANA, °

scribed and seated by the defendant, and at- Eastp. sttﬂct e
Jul A 1u19 .
tested by a .ubscribing witness, and proof made \_,y\,\l

of the ha idwriting of both the defendant and  Ly~ea

.. . . vs.
wiiness; rhe latter being shewn to reside out of  Posrs.

the state : the defendant’s counsel objected to its A
being read, and the district court overruling .
this ohjection, a hill of exceptions was taken.

We are of opinion that the district court was

\('1

correct. ‘The witness heing out of the jurisdic- B
tion of the state, his attendance in court could '

-~
/.

not be compelled, neither could it he hefore a
commissiover. His testimony, thus affording
the best evidence of the execution of the instru-
ment, was not in the power of the plaintiff, who
.therefore was for this very reason dispénsed
from producing it. The defendant’s signa‘ure,
as it was not formally denied, was properly
.proven by a witness acquainted with his hand-
“weiting, Clarke’s ex.’s vs. (Mchrane, 3 Mar-
- tin, 360, ~
‘. 2. The next bill of exceptions is to the opia-
“ion of ihe district cour! in ordering the reading
of a report of certain individuals, appdinted by
vthe parties, offered by the plaintiff, for the sole
purpose of lessening the credit due te the depo-
"siiion of one of these individuals, examined as , 4
a wirness for the defendant. :
Vou. viL Ca -. ‘

. - .
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Tt appears to us that this report, althopgh i
was not sworn to, was properly adwitted for
the purpose of shewing a discrepancy bétween
the statement te which the witness had sworn,
and that in the report which he had attested
by his signaiure. It is in every day’s praciice
to prove declarations made by a witness collr
trary to what he swears: bui the use of sugh
evidence must always be resiricted to what was
the avowed object of the plaintiff, who oifered

ity viz. to lessen the credit of the witness.

8. "Lhe third bill was taken to the opinion
of the court in sustaining an objeciion of the
plainuft’s counsel to the following question put
by tue defendant to Commodore Patterson, a
wiwess introduced by the forwmer, for the purs
puse of establishing the soundness of the Vesu-
vius. ¢ 1f you had contracted for the purchase
of a steam boat, in all respects sound and in
good order, and a boat had been tendered to
you, under this contract, with one third of her
important timbers, including her lower futtocks, *
rotien, would you deem such a boat answering
the description in the contract, or being in all
respects sound and in good order ?”’

‘We are not apprized, by any thing on the re-
cord, of the nature of the objection to which the
district eourt judged this questivn liable, and
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‘we balieve it ought to have been zmswared als’ Em' a‘fmﬁ 3
ihouak it might perhans, which we do not de- M”’ 9T
termma, have heen modified, so as to answer the L ~en h
present, by limiting tiie supposed, case !o that of ‘ Po"éim.
a steam boat in good orier ; instead of extending Tawaag
it, as was done, to that of a boat sound and in

good order. As this bill, however, was taken

by the defendant, and the most favorable an- )
swer could not avail him, the stipulation being '
for a hoat in good order, and not for one sound

and in good order, we think it usrless to re-

o
e

mand the case on this account.

4. A fourth hill was taken hy the defem]ant’
counsel on the refusal to swear Charles . Law-
rence, in chief ; this gentleman having on his
_wvoire dire declared, t'at abow’ the 24th of No-
-Yember, 1518, he purchased teu ,s'h‘ares in the
Natchez Steam Boat Company, dnd expecied to
pay his proportion of the price of the Vesuvius,
if this court declared it to have been purchased
by that company.

The interest, which this witness has in the
present action, was sufficient to repel him. But
it was contended that he acquired it, by his own
act, after the contract now sued upon was entep-
ed into, and consequently that he could nor, by
80 doing, deprive the defendant of the right which
ke had to his testimony. The record dees not
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m’n.mstmt. snew Whether the fact, which he was called upo;f,

July, 1819

LY N(1g
vs
PosTLER-

THIWALTE.

o eStabhsh, wal anterior to his acquisition of
the shares, although the circumstance of its-
date being particularly set forth, raises sume

,presnmptmn that such is the case. But the bill

fexceptmm is one of the dpfendant’@, whose da-.
ty it was, if any pavti-nlar cirvcumstance entitled
him to the testimony. notwithstanding the ine!
terest of the witness, to have made it clearly:
appear, in order to take the case out of the gen-
éra! rule. This we cannot nresnme, and are

consequently hound to conclode that the d irick
€' et corvecily vefused to swear the wﬂné« in-

chief, as the hill does not enahle us to sav hit
it erred. We do not, however, wish to be un-

derstood to determine that a winess who has~
ac ;ared an inferest by his own act, since the.
party who offers him had a right to his resti nony,

may be «worn: a question which admits of con-

siderable doubt.  Phillips on Evidence, 43, 102.

- 8. T .elast bill is on the refusal 10 per .it the

d, sudant to offer in evide ce what Samuel A.

Bower, a itness inir daced by hig, a:l beard

tie clerk of the steam boat say. 1t s diificult to
tell on what grouad be could have been permit-
ted to relate this, Hearsay is not evideace!

'The plea in abatement appears to us to have.

.
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been currectly overruled. The defendant was asen Ditict,

personally b.und by the confract. He is ad-
miited by the pleadings to-be a swckholuer of
the Natchez Sieam Boat Company, and he sub-
scfilied the contract. According to the common

law of England, which is shewn to prevail in -

the state of Mississippi, all the members of an
wincorporatetl comjany are bound, a~ members
«of ordinary partnerships. Watson, 3. Fhe
contract is clearly shewn to have been en: ei’éd
mto by the authorised agents of the cumpm),
pcting within the powers delegated to them

«and. cases are cited in which a partner or agenty’

cbatracting under his own seal, as the dean«lant
dm in this case, hecomes persmmllv b and.
"The nature, validity and effects of this con-
tract must be enquired into. according to the
laws of the country, iu which it was celehrated,
even when the deiivery of the ti:ing, or the fact
stipalated for. is to take place abroad. \ Gallison,
375. Were we to test ihis case by the lans of
this state, still the defendant w.ald be found
under a liability, s a member of the comyany,
upon a contract enlered into with his conseat,
But he shews that, in the -tate of Mississinpi,
his plea wounld prevail on the prineiple recog-
nised in the case of Rice vs. Shute, viz. that a

T, 1,19,
(O g ]
RN {
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Pousriee
TEWAITE.
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Easin bistict partner who is sued alone, may abate the suit,

stating and naming his ce-partners.

The law of this state must regulate us on
this point. It is according to it that the remedy
is sought for and to be administered. -Here in_
cases of solidary obligations (which are the '
Jjoint and several obligations of the common law,
existing between partners) the creditor may sue
either of his debtors alone, and is not bound,
even on the plea of the latter, to bring all or any’
of the rest of the co-debtors in court. But it is
contended that the act of the legislative council,
4805, 26, requires, that the petition should contain
the names' and residences of all the parties, and
that the seventy and odd persons,named by the
defendant in his answer, were parties to the
contract, and their names not being in the peti-
tion, the suit must abate. Fhe act, in our opin-

- don, requires the insertion, in the petition, of
.,__st'he names and residence of parties to the suig
- alone, not of the the parties to the contract, on
= wrhich the suit is grounded.

Partners cannot, by any clause in the partner-
ship contract, alter the joint and several labili-

" %y, which the law imposes on them, in favor of

those with whom they contract. Watson, 172,

" 234,

July, 1819.
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We cannot admit that the act by which the
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tompany was incorporated, beingposterior.to the Bast'n, ll);sltgict.
contract, can affect the rights of the plaintiff. > 5
Ly~ca
On the merits, it is contended that the plaintiff  p.pe.

ought not to recover, as he did not comply with ™"
his part of the contract by which he bound him-

self to deliver the boat in good order; as she

had at the time her head beam broken, her

boiler leaky, and a considerable part of her

main timbers defective or rotten.

1t is true her head heam, a considerable

piece in the machinery of a steam boat, was

broken and fished. But the plaintiff shews

that this was by an accident which happened
+since the contract was entered into; that, as

soon as he heard of it he ordered a new one to

be made in New-York, which was on the way

at the time of the tender, was offered to be de-

livered on its arrival, has since arrived and hasg

been put in the place of the broken one. Ify
however, the plaintiff did not shew any thing

else, this circomstance would most likely be
holden, as a justification on the part of the de-

fendant in refusing the boat. But the plaintiff

shews that the defendant was satisfied with the
measures taken for procuring a new beam, and
assured the plaintiff that if there were ne other

gelicieucy in the boat, this would be waived:
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Pastn. Distict. Had the defeadant wished to avajl himself of

July, 1810

P insufficiency of the head beam, he ought not

Posties
“THWAILTE

to have thus waived his right to ohject thereto.
For in such a case, the plaintiff might perhaps
have procured anot'ier beam, ont of some steam
beat on the river. We therefore think that this
ohjection canqot prevail.

It is further contended that the boiler was
old and leaky. The aze of it appears to be
that of the hoat. and the presumption is that
the vendces ~ould not well expect a newer nne,
The witnesses inforn us that all boilers leak
and lose -one steam, and that this does not
appear very deficient in this respect. But, it is
alledged that it was worse than it appeared, be-
eause, before the examination, the plaintiff, in
order to hide its defects, caused 1t to be covered
with a thick coat of ol and lampblack. It is
in evidence that this was doue without any or-
der from the plaintitfy that it is ‘lone at the end
of every voyage, and even of-ener, is necessary
o guard the iron from the rust, and coustitates
a part of what is called putting a heai in 3o0d
order. Farther. it is in evidence that the ven-
dees had a fair opportunity of viewinz and ex.
amining the hoiler before the contract,

A considerable number of pieces of timber,
which at first appeared to this couri as of mate-
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rial importance, are shewn to be defeciive and Fa;i;:!ixg;x;ct
rotten, but on a close examination of the testimo Ji,\,
ny, and more mature reflection, they think these L‘;’:
first impressions must yield to the depositions of  Po-rue-
carpeuters, masters and owners of ships, exam- B
ined on this head. These, almost uvanimous-
ly assert, that notwithstanding the rottenness
and defects of these pieces of timber, they con-
sider the boat to be what is understood by a
boat in good order. They make a distinction,
to which the court has with great reluctance
yielded, between a boat in good order and a
sound one. They seem to allow the epither of
sound to ships on theur first voyaze only, and as-
sert that afterwards every ship has some roiten
and defective timber. Yielding, thevefore, to
the weight of the testimony in this respect, we
are bound to say that the boat was in good or-
der when she was tendered, if we excepi the
absence of the new head heam, which the de-
fendant did not complain of. and which would,
he declared. make no difference : and this piece
of machinery has since been supplied within
the time mentioned. Further, it is in evidence,
that the old head beam was in a condition to
serve until the arrival of the new.

The contract of sale describes and asceriains

Vor. viL D2
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Eastn. District” the quality of the boat bargained for—a hoat in

July, 1819.
vV
Ly~ch
vs.
PoOSTLE-
THUWAITE,

good order: a worse could not have heen ten-
dered; a better cannot be insisted upon.

We leave out of view, as we are bound to do,
all the conversations and correspondence of the
parties before the contract. The conversations
cannot affect the literal evidence. KEvery poiut
started in the correspondence, if it does not ap-
pear in the contract, is abandoned and merged
in the writlen agreement.

The defendant further urges that the plaintiff
ought not to recover, because he has not proven,
nor even alledged his capacity and readiness te
make the conveyance stipulated for. We think
this was unnecessary. He needed not to al-
ledge his capacity, for his own title or convey-
ance was alone stipulated for. As to his readi-
ness or his actual tender of the conveyance, the
conduct of the defendant rendered an allegation
or proof of these useless: for the defendant de-
clared his unwillingness that the contract should
be carried into effect, so that any further step on
the part of the plaintiff was vain and useless.
Lex neminem cogit ad vana.

It appears to us that the district court erred in
tmaking a deduction of 520,000, a sum greater
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than that which it is proven would be require? Ea;:;xu.ll)gsgict‘
to repair the boat entirely, by substituting a o~y
new piece of timber to every decayed one. Lrcs
The hoat was not sold as a new and perfect!y Postaz.
sound one. According to the testimony. the T
vendees could not expect to find her witheut
some decayed timbers. Tf the principle that a
sound price implies a sound ware was to he un-
derstood, as the district court appears to under-
stand it, no vessel could be sold for a sound
price after her first voyage: for the witnesses
depose that every vessel has some decayed tim-
ber after her first voyage.

The contract shews that the vendees were
willing to give 65,000 for a boat which they
must have known to have decayed timber in
her. They stipulated that she should be de-
livered in good order, and this, on a close ex-
amination of the evidence and the best judg-
ment we can form, means only in such a condi-
tion as to be fit to be employed immediately and
during a reasonahle time, without any repairs,
and in this condition was the Vesuvius tendered
by the plaintiff.

He is clearly, in our opinion, entitled to re-
ceive the price he stipulated for; and we deem
ourselves bound to say, he is entitled to recover
it from the defendant, not as chairman, as one
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Tast'n. District. Of the directors, nor as agent of the company,

Juin, 1319.
MmN
Lyven
.
Post E-
TAWAITE,

but as a stockholder, a member of it. In unin-
corporated companies, like in all other partner-
ships. according to the law of the place where
the contract was entered into and the domicil of
the defendant, the members are jointly and se-
verally liable: either of them may be coerced
for the whole debt, an evil conseguence which
an act of incorporation can alone preven,
though it cannot remove it.

It is, therefore, ovdered, adjudged and de-
creed, that the judgment of the district court be
annulled, avoided and reversed, and this court
proceeding to pronounce such a judgment, as in
their opini \n, ought to have been given in the
district court, do order, adjudge and decree that
the piainiill’ do recover from the delendant ihe
sum of sixty-five thousand dollars, to he dis-
charged by the payment of fifieen thousand dol-
lars with interest, at the rate of five per cent. a
Year from the inception of this suit, and the de-
livery of the notes of the Natchez Steam Hoat
Com:any for th: sum of fif'y thousand dellars
in four instalments at three, six, nine and
twelve mo-ths from the nineteenth of February
last.  But no execution shall issue till the

plaintiff shall deliver to the vendees, or lodge
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for them in the office of the elerk of the distriet
court a conveyance of the steam bhoat Vesuv'us,
according to the terms of his contract: and it 1s
orlered that the defendant pay costs in both
courts.

See same case, December term.

SPICER & JAL.vs. LEWIS & L.
AreEar from the court of the first district.

MarrHEWsS, J. delivered the opinion of the
court. ‘This case comes up in a bill of excep-
tions to the opinion of the district court in re-
fusing to admit a witness, and an account cur-
rent, to prove that an act of sale of the Barilla,
(concerning which vessel the present suit is
briught) was not intended, as it purports, to
convey an absolute property in her to the ven-
dees, but, that the transfer was intended as a

coilateral security only.

The pleadings do not alledge fraud on the
part of any person concerned in this suit, nor is
there any allegation of simulation in the con-
tract. We are, therefore, of opinion that the dis-
trict court was correct, and as there is no
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East’n, Distr ct,
July, 1219,

N

Lysca
fAYN
PosTLE-
THWAITE.

If therc be no
suggestion of
fraud or siue
lat o par ov-
Wdence cannot
be adusucd to
Snew thae 4

dec o0 sate
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atly e cole
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East'n. District, statement of facts, nor anv thing equivalent on
uly, .

«~~ Which this court might decide the case on its

Seicen & AL perits,
vs,

Lewis & arL,

¢

It is ordered, adjudged and decreed that
the .appeal be dismissed at the appellant’s
costs.

Morse for the plaintiffs, Duncan for the de«
fendants.
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FULTON"S HEIRS vs. GRISWOLD. vs

GRISWOLD.

ArreAL from the court of the sixth district. The vendee
cannot refuse
. .. payment of the
Dersiexy, J. delivered the opinion of the price, ot can
. . . ) e require
court. 'This action is brought by the heirs and surcty from the
R vendor, till suit
representatives of the late Alexander Fulton, to be actually
vecover from William Griswold the first instal- o b © ¢
ment of the price of some land by him purchas-
ed at the public sale of said KFulton’s estate.
Griswold refuses payment on the ground that
the land by him bought is claimed by other per-
sons, The evidence, however, is not that ac-

tions have actually been brought by such persons,
hut that they bold adverse titles, in consequence
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West, District,

Hugust 1819,
N -/
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of which Griswold is exposed to be evicled.
On that evidence the district judge thought it

Fourovsuns equitable that, before Griswold shonld be com-

GRISWOLD.

pelled to pay, his veadors should make him se-
cure agains! eviction. From so much of his
dec'sion as requires from them this seccurity,
the heirs of Inlton have apnealed.

It is a provision of onr code, oricinating in
the ancient laws of the country, that ¢ when a
purchaser is disquicted in his possession, hy an
action on mortgage or any other claim, he may
suspend the navment of the price, until the sel-
ler has restored him to quiet possession, unless
said seller prefers lo give security.”” But the
disturhance must be an actual disturbance, not
an anticipated one: the danger of eviction must
be that which arises from an actual suit, not
from a suit which may hereafter be brought,
Domat on that question has gone farther, when
he said, ¢if before payment, the buyer discov-
ers that he is in danger of eviction.”” &c. fut
the text of the Roman law does not warrant
that interpretation ; the expressions are, ¢ anfe
praetium  solutum, dominii qua-stione mota,
praetium emplor solvere non cogitur, nisi fide-
Jjussores, §c.  Dominii quoestisnce mota, means
not any discovery of danger :n the part of the
buyer, but an actual invesiigation of the title of
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owners'.ip ; aund is consonant with the provision
of var code. waich gives this remedy to the pur-
chaser. o1y in case of a disturbance by an ac-
tion on a murrgage or any other claim, or, as
the ¥reich 1 xt expresses it, par une action
soif hypothecaive, soit en revendic:tion. So far,
aud no fariher, does the law authorize the buver
to retain the purchase money: and, however
hard wmay be some cases, in which an impend-
ing claim threatens the purchaser with eviction,
it does not belong to courts of justice to extend
to bim the reme-ly which the law has limited
to the case of actual disturbaunce by suit. Even
before payment, says Pothier in is contract of
sale, no. 2%2, if the buyer suflers no disturb-
ance. he canuot vequire from the vendor any
security for the price which is demanded of him,
Cuwe. Code, 360, art. 83.

It is, therefore, ordered, adjudzed and de-
creed, that the judgment of the disirict court be
annulled, avoided and reversed; and that the
anpellant do recover from the appellee the sum
of twelve hundred and fifty six dollars, with in-
terest at ten ner cent from the first day of March,
1818. and costs of suit.

Baldiwin & Blanchard for the plaintiffs, Por-
ter {w the defendant.
VYorL. viI. E2

R25

West District.
August. 1819,
-
Fuoron’s HELS
8.

G rIswoLnm.
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West. District.

August, 1819. HILLIPS vs. JOHNSON & AL
L~
Puaiteres . .« .
v, ArpeaL from the court of the sixth districi.

Jomnsox & ar.

The payment MarTin, J. delivered the opinion of the court.
of property, S17e . e . .

part of a'suc- A. Phillips, the plaintifi’s brother, died intes-
cession, to a . ;
person_declar- tate, leaving a large estate, real and personal,

ed heir to 1t : . inte

by the judg. ~ (O which a curator was appointed, who brought
mentofa court gyt against the defeadants, as purciasers of a
of competent

jurisdiction, ) .
T part of the real property of the estate

!;r‘o;nl :fste:atlﬁ During the late war, the present plaintiff, being
judgmentis an alien enemy, was prevented from instiiuting
reversed. any action to obtain the estate.

In 1816, one James Rogers, for himself and
others, as his co-neirs, applied to the court of
probates to be recognised as heirs of the deceas-
ed, and they were accordingly admitted by a de-
cree of that court, of the sixth of May of that
year, on which day, the present defendants paid
him the amount of the judgment obtained against
them by the curator. On the next day, Rogers
entered satisfaction of the judgment, on the re-
record ; and the curator appealed from the de-
cree of the court of probates, which recognised
Rogers and others as heirs of the estate.

In June following, Phillips, the present
plaintiff, intervened in the appeal, and the dis-

(
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trict court reversed the decree of the court of West. Distvict.
probates, and decreed Phillips, the then appel- .awg.
lant, to e heir of the personal estate, and Rogers P“L‘;“’S
and others the then appellees to be heirs of the J0uNsex & 4t
real. TewMlays after, no appeal from this de-
cision of the district court having as yet been
taken, Rogers, for himself and his co-heirs,
whose powers he had, acknowledged the pay-
meut of the amount of the judgment, obtained by
the curator, against the present defendants.
In September, 1816, the present plaintiff ap-
pealed from the judgment of the district court to
this ; and in October, 1848 obtained ajudgment
reversing that of the district court, recognising
Rogers and others as heirs of the real estate of
the deceased, and declaring him to be heir of the
whole estate, real and personal. 5 Martin, 700.
He then brought the present suit to recover
the amount of the judgment, obtained by the
curator, against the then and present defendants,
for the amount of part of the real estate pur-
chased by them. ‘There was judgment against
him and he appealed.

‘We are of opinion that the judgment is cor-
rect. 'I'he defendants, haviug paid the amount
of the real property to persons declared heirs by
a compewnt tribunal, irem whose judgment ne
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West District. appeal had heen taken, after the time had elaps-
e 181?' ed, within which a suspensive appeal could have
Pm. s been taken, cannot be said to have made pay-
Jomnson & a ment wrongfolly, while the yersons to whom
they paid might have compelled Payment by

legal meaus.

It is, therefore, ordered, adjudged and de-
creed. that (he judgment of the district court be
affirmed with costs.

Baldwin for the plaintiff, Johnson for the
defendants.

— e

DAVIS vs. TURNBULL & AL.

One cannot be  ApPEAL from the court of the sixth district.
charged with

goods on the . .

testimony of MarTin, J. delivered the opinion of the
witness who .

was present court. 'The defendants appealed from a judg-

when the .
were commct. ment rendered against them, on an agreement

edfor, AROUBR o theirs to pay a claim of the plaintift against

delivery. ! H
Intercsy cannor ©0€ John M. Martin.

be climed,un-— P'he ampount of the claim was proven by the
der the custom L. e

0 mercuants, plaivtifi’s bookkeeper, wio exhibited an ac-
wilien the N .

goods do not count of sundry goods furuished by the plain-
appeur to bave ... . : ' , .

bﬁin bough? “tifi to said John M. Maran, which he swore to

for the purpose .
of e i S be correct : observing, however, thal two Lews

the vendee . N i .
nota merchaa, WEeIlty OLe v) 77 dollars, the oiner of 55 dol-
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lars were for goods delivered in the witness’ \\;cst. Distrit
absence, although those charged in one of fg,uiN
them were goods coniracted for in his pre- D vis
sence. ihere was also in the account a charge Tv&x: Aénm.n
of $191,19 £ir interest, which the witness de- '
posed was due, according to the custom of mer-
chants in the parisa of Rapides.

The defendants’ connsel urged that judgnient
had been erroneously given for the sum- in
these three items : there being no legal evidence
in support of the two first, and the latier having
been allowed, against the provision of the statute,
Civ. Cade, 108, art. 32, and the decision of this
court in the cese of Cavelier & al. vs. Collin’s
heirs, 3 JMartin, 188.

‘We are of opinion that the dis'rict court erred.
The goods having been detivered in the ab-»nce
of the witness, his deposition cannot charge the
defencant with their amoant. The circamstance
of part of them having been contracted for in
the witness’ presence connot avail; as it is by -
the delivery of the goods only tnat the party
could become liable for them.

‘I'he platutiff cannot claim iuterest, according
to the custom of mercihants, as the goods du not
appear to have been purchased with a view to
trade, but for the party’s own use, and thers is
no evidence that s was a merchant.
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West. District
JAugust, 1819
"
Davis
vs.

FURNBULL
& AL

Payment of

personal prop-
erty,belonging
to the succes-
sion, 10 a per-
son recognised
as heir to the
real, is invalid.

CASES IN THE SUPREME COURT

Tt is. therefore, ordered, adjudzed and de-
creed that the judgment be annutled, avoided
and reversed, and that the plaintiff do recover
the sum of two :housand six hundred and twen-
ty-six dollars and fifty-one cents, (the balance
appearing to be due, after a deduction of the
three items excepted to) with legal interesi
from this date, and costs in the district court;
those in this to be borne by the plaintiff and
appellee.

Baldwin for the plaintiff, Porter for the
defendants.

et $ s

PHILLIPS vs. CARSON.
AppeAL from the court of the sixth district.

MarTiN, J. delivered the opinion of the
court. The late A. Paillips left a large real
and perscnal estate, to which a curator was ap-
pointed, who, on the 22d of September, 1810,
recovered a judgment against the then and pre-
sent defendant, for the amount of the personal
property of tie estate, purchased by the latter.

Duringthe late war, Thomas Phillips, brother
of the deceased, was prevented from institming

- any proceedings in order to obiain e estate, he

being an alien enemy,
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On the t6th of March, 1816, James Rogers \gzst.stmigiigt.
and others who= he renresented, were adm:!- \ s o
ted by the court of nrobates, as heirs to the es:  Puismes
tate, but, on tae succee:ling day, the curator ap- Cantos.
pealed, from the decision of the court of pro-
bates 1n this respect, to the district court. In
June following, the ;laintiff intervened, as a
party appellany, in the distict court, who, on
the 25th of that month, reversed the judgment
of the court of probaces. and decreed that the
said Thomas Phillips, the then appellaut, < be
received as heir at law of the late A. Phiilips,
as te the moveable effects which were of the
said A. Phillips at the time of his death, and
as to the in.moveable property which was then
of ine sasd A. Phillips that the said James
R..gers and odhers, the appellees, be admitted
and received as heirs of the late A. Phillips,
each of them to take a legal portion among
them-elves; and that the aforesaid percons,
so adwitted as heirs as aforesaid, be put
in nossession of the succession aforesaid, 7. e.
each of them of the portion thereof to which he
is entitied as heir aforesaid—that the debts al-
ready paid by the succession be deducted from
the shares of said heirs, in proportion to the ’
share they take therefrom ; and that those which
yeiremain due, as well as the costs and charges
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West. Distrier Of the succession, be -atisfies) and discharged by

Jugeer, 1819
(¥

Paivrirs
s,

&ansox.

said heirs, each ‘n proportion to his respective
share, and that the curator be dismissed from the
administration and curaforship of said estate.”

From this judgment Phillips appealed, on the
vth of September following, to this court, who,
in October last, reversed it, and decreed the
whole estate, real and personal, to him. 5 JMar-
tin, 700.

He then brought the present suit, in order to
recorer the amount of tie parv oi personal pro-
perty of the estate, bought by the defendant,
for which the curator ha¢ judgment in 1510,
The deiead.nt resisted his claim, on the ground
that lie had paid the amouunt of the judgment to
Jawes dogers, on the tst of July, 1310, Chis
was not deusied, but the plainiiii contended that
Rogers had no legal capacity to receive it.
T e e was jud ment for tne piainufl, and the
defendant appealed.

At the time of this payment, a judgment of
the district court, rendered on the 21~t of June
preceding, not appealed from, recognized James
Rogers and others, whom bhe represen.ed. as
heirs of the real estate of the deceased. But
the claim, the swouut of which was then paid
to him, related (o the personal estate only, of
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] ; inti enl WesternDis’e
which the present plaintiff was recognized as PeaternDive

heir, by the same judgment: Rogers was then "
3 HILLIPS
without capacity to discharge the present and =
then defendant,
It is further urged, that the curator had no

right to appeal from the judgment of the court

of probates, which had admitted Rogers and
his co-heirs, as heirs to the real and persenal
estate of the deceased, and finally that the
judgment of the district court decrees io the
present plaintiff the real estate, after the claims
against it are paid.

If the curator had no right to appeal, the
then appellees, Rogers and others, might have
pleaded this wmatter and obtained the dismissal
of the appeal; but they joined issue with him,
pleading only that there was no error in the
judgment, and as they would have had the be-
nefit of the decision of the district court, if the
judgment of the court of probates had been af-
firmed, they must be concluded by its reversal.

The district court, after reversing the judg-
ment of the court of probates, decreed the then
appellant and present plaintiff and appellee to
be heir of the personal estate of the deceased.
and Rogers and his co-heirs to be heirs of the

real. The legal portions spoken of in the yndg-
K2
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WesternDis' ment are not those of the then contending par-
S ties, Phillips on the one part, and Rogers and

Puicczes otliers, on the other, in relation to each other:
R YR respective shares of Rogers and his co-

heirs among themselves. Lt appears to us that

thejudgment appealed {from1s perfectly correct.

1t is therefore ordered, adjudged and de-

evoed, that it be affirmed with costs.

2ealdarin for the plaintiff,Sco#¢ for the defen-

dan,

CURTIS vs, MUSE & AL.
Arrearn from the court of the fifth district,

Ifa tract of Dexprexy. J. delivered the opinion of the
“1Qaeres.on

theside ot L court. JohnCarlis, the appellant, is the owner
Iake,’bes Id

ouvolalugor
tiae, and vhe
ven ‘ecleoe tes, . . .
henself ntl e ik or 2bout the conire of which is situated a
wholc fior: of R .

reharge eact (ract of 100 arpens, sold by bhis vendors to the
o bl Juke,

vineh is dcss gpnellees. The expressions in the sale of this
shan 10 acics, 4

o eue” dast tract are, ¢ that it is situate and lying on
Tar s, 1o ) - . .

inctde o0 s- (e south-west side of the lake, in the tract of
eres, i hedo L.

or ke 0. land eonfaining two thousand arpens, hound:
than 4 far

praportien oy Gne side by the bayou Castur, and fronting
the goud 2ud J -
had tand, and

unmaves the

of a tract of land, of nineteen hundred arpens,

bayon Jean d'Jean.”” It does not appear
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this tract of one hundred arpens ever was mea- WestoDise
e wst, 9.

sured out and located by the vendors to the ™
Craris

appellees 5 hut the appellecs, under the des- ol
MTUSHL LT

cription given in the deed of sale, caused it to
ground, h>

be located so as to have its front on the south- ¥} not be

removed af-
erwards on

west side of the lake. The difficuliy hetween ihe aitegation
the parties is this: the appellant contends that %Ej%‘v}df{;frﬁ
it ought to be located in a square form : the samare oo,
appellees maintain that the manuner in which
they have located 1t is move equitable, because
it gives them a proporticnable shave of good
and bad land.
[n a contest of this nature the fivst thing to

examine is, whether the description given in
the bill of sale is sufficienily certain to fix the
situation of the land; for if it is, there is no ec”
casion for any enquiry into the other circum
stances of the case.

The land is said to lic on the sonth west side
of the lake; we take that to signify that it has
its front on that side. Now, according to the
plans exhibited and made a part of the record.
the length of that side falls far short of the ten
arpents front. which a location of one hundred
arpens in a square form woald call for; such a
Jocation then would not be conformable to the
expressions of the sale. DBut taking the whole

leneth of the conth-west sideaf the lake for the
=8
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front of the tract in question, and running per-
pendicular lines on each end till they include
a superficies of one hundred arpens,is evident-
ly the location intended by the deed; and that
is the location which the appellees have caus-
ed to be made. If we add to this that the lo-
cation, as insisted on by tbe appellant, would
give to the appellees nothing but pine hills &
swamps, and that, if left as already surveyed,
it gives them a proportionable share of good
land: if we farther take into consideration that
one of the appellees has built, since more than
two years, a saw-mill on the bayou which
bounds that {ract of land behind ; and that
more than one year was suffered to elapse be-
fore the appellant complained of any trespass;
we will be more and more confirmed in the
opinion, that the location, as made by the ap-
pellees, is not only conformable to the deed of
sale, but agreeable to the understanding og
the parties.

[t is, therefore, ordercd, adjudged and de-
creed, that the judgment of the district court
be affirmed, with costs.

Baldwin for the plaintift, Wilson for the
defendants.
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West.Distriet
PHILLIPS vs. CURTIS. Sept 1819,
PrILLIPS

AprprEAL from the court of the sixth district. o

BTIS8.

: L If payment be
MarTin, J. delivered the opinion of the Pr=ersse

. . «37¢__ of the succes-
court. This case differs from that of Phillips sion te s per-
. . son declared
vs. Johnson & al. determined during the last heir to it,
. . . pending the
term ante, 226, in this particular only: the appeal of the
4 judgment
‘ which decla-
payment was made on the 22d of May, 1816, "t - o
o . . . d the af-
that is to say, pending the appeal in the dis- § ninee of
. oy . the ju ‘gment
trict court; while in the former case, there wasa devolutive
. . . . . . appeal is tak
evidence of it after the judgment in the district ;;%r:‘r‘onmé the

Jjudgmen, the
court. payment “wil
. . . be valil not.
The present plaintiff having neglected to re- iwswnding
. the payee is

sort to such an appeal to this court; as would atiast de-
creed not to

have suspended the execntion of the judzment be the heir.
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West.District Of the district court, the right of James R ogers

Sept, 1819,

A Ve 4
Privvies
T8,
CuEeris.

to retain the payment made to him by the pre-
sent defendant, hecame absolute. If the latter
had contended that he had paid to Rogers
what he had no right to demand or receive,
and claimed restitution, Rogers would have
repelled his claim by the production of the
judgment of the district court, the executionof
which was not suspended, anthorising him to
compel by legal means the payment of that
very mouney, which it could have been before
successfully contended he had no right to de”
mand.

If, before the judgment of the district court,
he had no right to the money, his receipt there-
of made him a debtor to the present defendant.
But the subsequent judgment rendering him a
creditor, the debt was extinguished by confu-
sion; and he became the absolule owner of the
money, asif it had been paid to him after the

judgment.

It is, therefore, ordered, adjudged, and
decreed, that the judgment of the district court
be affirmed, with costs,

Baldwin for the plaintiff, Johnson for the
defendant,
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DAY vs, FRISTOE & AL. West District
Sept 1879

ArpEAL from the court of the sixth distriet. ~ .
s
. - TR1sTOE & AL
Derp1cyY, J. delivered the opinion of the s
process

court. Inthis case, an order of seizure was verbal of the
sale of real

N inti ey 1 estate not
obtained by the plaintiff against two lots of g2rie,
. . 5 hewn to
ground in this town, struck off to James Can-p; 5 e
handwrt ng
of the officer
selling, can-
i v aintifl? » _ not support a
Lloyd Day, the plaintii”s ancestor. The de- not support
Zure.

non at the public sale of the estate of the late

fendants ave third possessors of these lots, and
plead that if the plaintiff has any title to them,
it is not such an one as could authorise the
sammary mode of proceeding by seiznre. They
further alledge that one of them is the legal
owner of the lots, by a regular claim of convey-
ance from the original proprietor of the town.

‘We consider that in the prescent state of the
cause, the only question submitted to us is,
whether the title of the plaintiff is one of those
upon which an order of seizure may at once
issue 3 for the decree, from which an appeal is
clitmed, goes no further than setiing aside the
order obtained, and condemning the plaintiff
to the costs of that proceeding,.

The p.iviledge of proceeding by seizure is a
pemedy granted by the Spanish law in cases
where the plaintift is bearer of a title which

imporis a confession of judgment. The title of
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\g,eut.Dinttr;c( the vendor of real estate is of that class; and
ept. 1819,

™~ asour laws give him a priviledged mortgage

%7 on the thing sold, it has always been deemed

FruTos® £ cufficient (and we think reasonably) to pro-
duce the evidence of such sale, in order to be
entitled to the benefit of that mode of proceed-
ing  But that evidence must be such as the
law requires ; an authentic pub'ic act in due
form. Here the instrument, on which the or-
der of seizure appears to have been granted,
purports to be a copy of a process verbal of
the public sale of Lloyd Day’s estate; but that
process verbal neither bears the sigrature of
the public officer who made that sale, nor is
shewn even to be writien by him. Whether
it may be supported by other proof, upon a
trial of the plaintifi’s title in the ordinary
course of proceeding, is not a question here :
we have only to say that, in its present shape,
it is not sufficiently authentic to authorise a
sammary proceeding by seizure.

1t is therefore ordered, adjudged, and de-
creed, that the judgment of the district court
be affirmed with costs.

Wilson for the plaintift, Baldwir for the
defendants.
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West. Distiict,
Sept. 149,

PHILLIPS vs, FULTONV'S HEIRS.
. .. Paruuirs
APPEAL from the court of the sixth disirict. -

Furron’s yerns

Marrin. J. delivered the opinion of the court.  if & devt ve
No circumstance distingnic<hes this case from that lo‘:{‘tﬁ;ﬁ‘fﬁ{a
of Phillips vs. Curtis just decided, wnfe. 237. S‘,’“}S:ﬁ;eﬁfhd
The defendants’ money having been in the ELSKS exting

hards ¢f the ner<on. who was authorised {o ve-
ceive what thev owed ‘o the eslate of the late A,
Phillips. the payee had a right to vetain it 3 and
the payors coald not veclaim it: so the debt was
ipso fucto extinguished.

It is, therefore, ovdered, adjudged and de-
creed, that the judgment of the district coart be

affirmed with costs.

Baldwin for the plaintiff, Dlauchard for the
defendants.

HUBBARD & AL. vs. FULTON"S HEIRS.

Avrprear from the court of the sixth district. It cannot he
opposcd to thet

. .. endorsce, that
Martin, J. delivered the opinion of the court. the note was
.. . . given to the o-

The p! iiutiffs, as endorsees, brought this action fjginm pavec,
in discharge of
on a note of the defendants’ ancestor to James ;' deb, \rﬁfic(i%
Rogzers. Happes Le

Vo viL G2
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Woest. District. They pleaded the general issue, and, that

\/‘\;\J their ancestor gave the nate, on which the p‘rc'

Wens w& nsent suit is brought, to James Rogers, in dis-

Yere, - s charge of a judement obtained against bim,

Lad o vght Fulton, by the curator of tie estate of A. Phil-

19 devund or ), \leceased, to which James Rogers was de-
creed to be h:ir. by a judgaent of the dlemct
corrt, which has since been reversed by the
sucreme court, who has decreed the whale of the
estate of "he “eceased to Thomas Phillips. who
has hronzhisuit for the amount of the Jndgment
inte: ded to he paid to James Mogors, by the
note on whi<h the present snit is brought: so
that, if the defendants fail in it, they will be
compelled to pay the money twice.

The execotion of the note, and indorsement
was admitted ; and the allegations in the special
plea were proven—there was judgment for the
plamtifls 5 .nd the defer.dants appealed. <=

Admitting that the matter, pleaded in avoid-
ance, would have repelled the claim in the hauds
of James Rogers, the original payee, his lndqs-

ees cannot be aifected thereby.

It is, thevefore, ordered, adjudged, and de-
creed, that the judzment of the district court be
affirmed with costs.

Johnson for the plaintiffs, Scott for the de-
feudants.
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West. Dastrict.

PHILLIPS vs. KILGOUR. Sept 1019,

Nt N N

ArreaL from the cowrt of the sixth digtrict. P”'{ﬁ,"“
Ko oom,

Marrix, J. delivered the opinion of the conrt. .
) . A debi is ex.
This case difiers from that of Paillips vs. Juha- ingoishe L by
-yment o a
son § al. determined in Auguast term, ante, 286, person decrecd
) . ) ) k 10 be entitled
in no material circumstance. terefo, twenty
s . duys uiter the
'he payment to James Rogers having heen e, during
N - wiich an ap-
made on the 23d of July, t816 (twenty days peal might |
. . . have suspend-
after the time was elapsed, during which, an.q me excen
fti(m of the de-

appeal might have suspended the execution of [

the judgment of the district court) discharged
the debt.

1t is, therefore, ordered, adjudged and decreed,
that the judgment be affirmed with costs.

Baldiwin for the plaintilf, Jofinson for the
detendant.

) ¢ G

HALL vs. SPRIGG.

ArpeaL from the court of the sixth district.  0ne whopus-
chascs land for,
) . . paying it with
Dzrsiexy, J. delivered the opinion of the court. the monev of,
.. R another, willhe
The plaintiff and appellant complains that the comnctled to
. convey 1t
appellee retains for himself and pretends to keep  ©werevic
. . Toace will be
possession of a tract of land, which he had reecived that i
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~

West District. purchased for the appellant, and the price of
C}’vli./ which he paid with the appellaut’s money. The
Han Juy feurd the fucts to be as represen-ed by the
Sentoo. plaintiffy and judzment having nevertheless been

was sobought Tendered against him, he appea:ed.
and puid for ul-

thoughtliepoa- . . .
ctascrionk the The principles in matter of agency are gene-

deovin husown

fame, rally so certain, and the duties of ihe ageust so

well understond. that we do not deem it neces-
sary to enter info-much demonstration on so plain
a sunbject.  Sicut liberum est mandatum nok
suscipere, ita susceptin conswmmart opporvtet,
The obligation once contracted must be com-
plied with. IF the proxy, who bought a thing
for bis principal. caused the contract of sale to
bhe made in bis own name, instead of the name
of his constituent. there remains something to
be done on his part to fulfil his obligation, and
that is, ta transfer the purchase to the person for
whom he bought.  To pretend that, by causing
the insfroment of sale to be executed tn his
name, he must be considered as the vwner, he-
cause it so appears eon the face of the instru-
ment, is to misunderstand the rule by which
parol evidence is made inadmissible against or
beyond the contents of a written act. No such
thing is aflempted here as contradicting the
contents of the act; the plaintiff admits the
whole of it but Le says that, no sucn act ought
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to have heen executed to the defendantin his own West, Distriet,

et 119,

name. Lecause he purchased asagent; and he (g~

says that after laving cau ed the isstrumecnt
to be so marde. he is boand to transfer the pro-
perty to his principal.

The defendant is equally misiaken, when he
thinks that the plaintiff can demand nothing
more of him than a compensation in damages.
Surh isdemnity is due by the agent in cases of
nonfeasarce or misfeasance through neglect ;
but, when the obligation of the agent has been
fulfilled in part, and it is in his power to fulfil
it altogether, the principal has a vight to require
thie contract to be carried into effect to the end.

The plaintiff, in the cour<e of the wial helow,
had prayed leave to dize afinne, and entered a
hill of exceptions against the refusal of the
judge to grvant his request.  But heing of opin-
ion (hat he must succeed as the case no.s siasds,
we deemed it useless to investigale that yues-

tion.

It is adjudged and decrecd, that the judg-
ment of the disirict court be reversed : aund (his
court proceeding to give such judgment as oughi
to have been rendered below. do order and de-
cree ihat the plaindft’ and appellaant do recover
from the appellee the tract of land in contre

i

Sprias
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West. District versy, and, that the appeliee do transfer and
Sept. 1519.
™ v Nt

Hirz dered that the appellee do pay costs.
s,

convey the same to him; and it is furt.ier or-

Serias.

Wilson for the plaintiff, Baldwin for the
defendant.

PHILLIPS vs. CARSGN.

Payment, of  APPEAT. from the conrt of the sixth district.

money due to

::.l;)efsé:)t;ut;l(:) Marrin, J. delivered the opinion ofthe court.

;;‘,2;:‘;‘2{.‘;‘;‘.(. This case differs from that of Phillips va John-

the debts,isVa- g6y & al. determined in August last, arte, 226,

ﬁ;ﬁ‘g}ithc"b‘ in this circumstance only—that the paymeant to
James Rogers was made on the tst of July, 1814,
that is to say, after the judgaent of the district
court, but before the expiration of the time dur-
ing which an appeal suspeading the execution

might have been obtained.

‘We are of opinion that tlds circumstance does
not vary the rights of the parties. No appeal,
suspending the execution, was taken; and Rog-
ers was the only person in whose hands the
judgment against the present defendant, in favor
of the esiate, could be paid, from the date of
the judgwent of the disirict court the 22d of
June, 1816, uutil the terar of this court, in Octs.
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~

ber, 1818, when it was veversed. 5 .Martin, 700. Wg(s’t; !:}f;gct.'
During this period of upwards of two years the \}Y\)
payment m:de to Rogers could not be legally  Puices
recalled.  Tt. therefore, extingnished the debt. Cansos:
The debt once exiinguished cannot be said to

have been revived by a judgment of this court,

to which the present defenidant was not a party.

It is, therefore, ordered. adjudged and de-
*ereed, that the judgment of (he district court be
affirmesl with costs,

B:l7:ein for the plaintiff. Johnson for the
defendant,

PHILLIPS vs. S1CKETT.

ArpeAaL from the court of the sixth district. A debtis eve
tinguished
MarTin, J. delivered the opinion of the court, o
This caxe is perfectly similar to those of Phil- {‘i]l;:lt(fftlt‘](](
lips vs. Curtis and Phillips vs. Fultow’s heirs, Peron vithort-
just determined, ante, 237, 241, it at the ime
The defendaut’s debt to the estate of the late
A. Piullips was extinguished : the amount of it
havipg reached the hands of the only person au-

thorised to receive it at the time. s

tis, thexefore, ordered, adjudged and decreed,
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West. Distriet that the judgment of the district court be affirin-
Nef Lol :

wills cosis,
PP ed wills costs

Pmivues

vs B ddwin fov the plaintiff, Jolinson for the de-
HaeruTr,
fendant.

~o* Maruews, J. was prevented by indis-
position from attending in the western district
this year.

Owing to a raging epidemy, the Oclober term
was not holden.

There was not any case determined in Na-
vember tevm.
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BEASTERN DISTRICT, DECEMBER TERM, 1819, pagen histriss,

Dec. 1819,
s S —— L~
Liroyp
LLOTD vs. MFALISTERS & JL. s,
M‘lg‘hsu:ns
AL.

The petition stated, that the plaintiff lent the o st bo e
defendant, M+<Masters, 12,000 dollars, for the poil}fcclftes o

' . . . . a sum lent to fit
purpose of+fitting out his ship, and received for 1., ou on o

. . voyage to Live
the security of the loan a2 mortgage and hypothe- eri)otl, to o

cation of her; that 85865, 61 of the said sum o™ pavable

. on her arrival
remain due and unpaid—he obtained a provi- 11“(10‘%;(; lﬁetclal‘\t
sory writ of seizure, and prayed judgment against :&,b\) ltlgcisli‘&:
M Mastors. et

The deed of hypothecation, annexed to the ﬁ)lzlovl;:}s})ti\f
petition, provided that the ship should proceed to vuant be lisble

for ull expenses

Liverpool, and be consigned to Barclay, Satkeid i 00 mea

H2
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East'n District and co., an< on her arrival there the said sum of
Dec.1819.
v~ 12,000 dollars should become due and payable;

Lioro  and the ship with her appurtenances and the
s, . .
Moasrees Whole freight, accruing or to accrue on the voy-

& AL, .
“ age, were to be hound for the loan : all disburse-

wiile the ship
be suld.she wiil
no e lble mipeyrred and uecessary on said vessel or her
thiehendsof the
laves, for the freight on the inteaded voyage, either at New-
expeus.s of the

homeward voy- Orleans or Liverpool, to he borne by M¢Mas-
age.

wenis, commission, costs and charges, whatever

ters ; with all costs of exchange, as well as those
of effecting insurance, which the plaintiff was
authorised to procure. He was further anthor-
ised, by himself or assigns, to collect the freight
and place it to M<¢Master’s credit, in liquida-
tion of the said 12,000 dollars and expenses
aforesaid. FKurther, it was agreed that the ship
and her appurtenauces should remain liable till
full payvment was made.

The ship having in the mean while been sold
by M¢Masters to James Martin, subject to the
hypothecation, the latter was made a defendant.

M:Masters pleaded the general issue.

Martin pleaded his property in the ship ; that
the hypothecation was iavalid, and that, if it
was valid, for a part of the claim, that part was
paid. He further pleaded the general issue.

1t appeared in evidence, that the plaintifi“s
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claim was composed of three items, viz; the rastn District.
lo: ! and i - " " £t Dec 1819,
sam loaned and interest—ine expenses ol the
ship till lier cargo was unloaded at Liverpool — Liown
s

and the freight received—Ilastly, the expenses MMasTams
- . . . AL
in Liverpool in preparing for her return voyage.

T'he district court was of opinion, that the hy-
pothecation of the ship extended only to the se-
curity of such expenses as were incurred on the
outward voyage, ending when the ship was un-
laden at Liverpool, aud that any expeuses in-
carred afterwards were not covered by the deed
of hypothecation : and gave judgment for these
expeoses only, amounting to $537, 38 The

plaintift’ appealed.

Worleman, for the defendants. Is the act of
hypothecation, on which this action is founded, a
valid one ?—This, to say the least, is very doubt-
ful. When a vessel is pledged by the ow ners,
it is called an hypothecation : when by the mas-
ter a bottomry. But no other distinctio':, than
in name, exists between those contracts. What-
ever is necessary in a bottomry made by the
master, is indispensable in every hypothecation
made by the owners.

One of the essential conditions of every such
contract is a stipulation that the debt shall be
discharged and annulled, if the vessel be lost.
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East'n District: Such a clause is found in every bottomry bond

Dec. 1819.
e
Lioyp
e
MM STERS
& Ar,

or bill to be met with in the books of precedents.
Without such a clause it is expressly declared
by the best authorities that the bond would be
void. Abbot, American Edit. 98. Park, 410.
Jacobson, 11.

But the instrument on which this suit is
founded contains no such condition or stipula-
tion. Therefore it is void as a maritime hy-
pothecation. The bond fide third possessor,
Martin, cannot be affected by it; and the plain-
tiff must be left to his recourse against the
defendant M<Masters, as for a mere personal
obligation.

‘We may test this opinion unequivocally,
by the following case: suppose this vessel, the
Ajax, had heen lost in her voyage to Liverpool ?
If the hypothecation be a good one, the debt
would then of course be annihilated. But, what
is there in the deed which could lead to such
a conclusion? Not a word : nor can its silence
be supplied by any inference. Were an action,
after the loss of the vessel, to be brought against
M¢Masters, by the plaintiff for the money, ad-
vanced by him, could he be told that the
debt was extinguished ? He would reply, with
the mstrument in his band, that it contained
no such provision ; but that though void as a
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maritime hypothecation, it was still valid and Ea.tn. District.
Dre. 1319,

N Nt
If the hypothecation were a valid one, the — Lrown

debt secured by it must be considered as des- MM st
troyed, to within a very small amount. ‘That A
hypothecation was made to secure a debt of

12,000 dollars. Now by the account annexed

to the plaintiff’s petition, it appears, from the

three articles on the creditor’s side, that the

plaintiff has already received the sum of

binding as a personal contract.

11,055 dollars, 75 cents, the amount of freight,
&c. These payments must first be imputed to
the debt secured by mortgage before they can
be applied to the chirographical or simple con-
tract debts, according io the well known max-
ims of the civil law, cxplained and illustrated
by 2 Pothier’s Obligations, n. 5303 and recog
nised at;dqeinforced by our statute. Civ. Code,
240, art. 156. But it appears on record, from
the testimony of Capt. Carson, that a large por-
tion of the expenscs of the vessel at Liverpool
with which the defendants are charged, were
incurred and disbursed for the sole purpose of
fitting and preparing the vessel for her home-
ward passage from Liverpool to New-Orleans.
‘W hereas the contract of hypothecation, or what-
ever it may be, stipulates only for a voyage from
New-Orleans to Liverpool. 'The words of the
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Bastn. District. deed, (near the commencement) ave ¢ in order

Dec. 1819.
NtV gy
Lioyn
8.
M\ Masvens
& AL.

to enable him to fit out and provide said vessel
for an intended voyage to the port of Liverpool.”

Surely a contract made for the purpese of se-
curing the expenses to be incurred on such a
voyage cannot be extended to secure the ex-
penses disbursed for any other and subsequent
voyage. Were then both the preceding points
to be decided against the defendants they would
evideutly be eatitled, on this last greund, to an
affirinance of the judgment of the court below.
It was in fact upon this ground that the judg-
ment of that court was rendered.

Grymes, for the plaintiff. "The objection, tak-
en by the defendant to the validity of the hy-
pothecation by the owner, is certainly without
foundation.

There is no distinction more clearly estab-
lished than that which exists between a simple
loan and a maritime loan on bottomry, or res-
pondentia.

In the first case the money is at the risk of
the borrower, and only legal interest can be re-
served. In the second, it is at the risk of the
lender, and marine interest to an indefinite
amounnt may be reserved as a compensation for
that risk, and can only be resorted to in case of
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great necessity. 2 JHars. on Ins. 736, 748, 9. vasn Distnct,

. . . D c. 1819,
741 (in note ) Emerigon ( Hall’s translution ) 36.
But both description of loans are equally sus-  Liow
'S
ceptible of being secured by hypothecation. MALisros
AL,

Mortgages upon ships are familiarly spoken
of in‘all the hooks. 8 Johns. Rep. 159. Lex.
Merc. Am. 73, 4. Emerigon (Huall’s transla-
tion ) 217. Id. (in note.)

In all the cases referred to, mortgages to se-
cure simple loans or pre-existing debts are allud-
ed to because they speak of prior mortgages hayv-
ing the preference, which could not be in respect
to marine loans or bottomry : because in such
cases the last lender is preferred on the princi-
ple that he furnishes money to preserve the com-
mon pledge. Wesket on Ins. 56.

By the laws of Spain, every thing thatisa
suhject of commerce, and in which a man had
any property can be hypothecated.  Febrers
Escrib. n. 575 and our own statute, in ex-
empting personal property from mortgage, spe-
cially exempts ships and vessels. Civ. Code,
45~, art. 38; and by the Roman law, the
very act of lending money for the outfit of a
ship created a loan.

Inquiry, upon this subject, however, may be
superfluous, as the district court has by its judg-
ment supported the validity of the mortgage,
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Eastn. District. a1y q yreduced the plaintiff’s claim by a construc-

Dec. 1819.
Y N
Lioyn
8.

M MasTERS
& arL.

tion of the instrumeat; and from this judgment
the defendants have not appealed.

1t then only remains to examine the second
point made by the defendants, upon the con-
struction of the act itself: and in doing this, it
will be necessary to lose sight of the defendant,
M.rtin. and first, see how the instrument would
stand between the plaintiff and the defendant
M<Masters, the mortgagee and mortgagor.

It appears that the ship arrived at the port &f
Liverpool, in the voyage mentioned in the act of
hypothecation. 'That the freight was received
by the consignees; a large portion of it applied
to the use of the ship in paying the necessary
port charges, &c. and the balance carried to the.
credit of the plaint'ff’s debt.

The defendants contend, that after paying the
charges alone necessary to get her into port and
discharge her cargo, that all the rest should
have been applied to the extinguishment of the
hypothecary debts; and they cite Pothier and
our code. But the irrelevancy of these authori-
ties becomes obvious from the least attention.
They are based upon the supposition «f the ex-
istesce of several debts due by the same debtor,
to the same creditor; here there was but the
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857

one debt existing hetween them, and the expen- Bastn. District.

ses of the ship while on voyage were necessary
to the preservation of the thing hypothecated : in-
cidental to its nature are the freight, the most
naural and proper fund for supporting it.  See
Judge Washington’s opinion, in note, 2 .Mar.
on In. 744, and the payment was for the mntu-
al advantage of mortgazor and mortgagee.

But supposing the principles quoted from Po-
thier and the Civil Code to be applicable, and,
that this case is to be tested by them, the result
mast be the same.

Pothier says that, when imputation is neither
made by the debtor nor the creditor, it ought to
be made to that debt which it is most for the
interest of the debtorto pay. The Code says
the same. Compare it with the circumstances
of this case. The ship Ajax is an American
ship ; she is described in the act of hyvpotheca-
tion as the ship Ajax of this port, New-Orleans.
The master, in his testimony tells us that
M:<Masters gave him no instructions to apply
elsewhere for money, for the use of the ship,
while in Liverpool, or to bring her howme, but
to the consignees, Barclay, Salkeld & co. and
that he does not think he could have procured
money in Liverpool on ¥ Masters’ or any other

Vor. vir. I2

Dec 1819,
—V

Lroyp
8.

MNI*MASTERS

& ar.
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Dec. 1819
W~

Lroyp
8.
M*Mastens

&F AL,

that M¢lasters had any other fund in Barclay,
Salkeld & co’s. hands, but that arising from the
freight earned by the ship. It is clear he had
not, because if he had, Barclay, Salkeld & co.
who were the agents of the plaintiff, wonld
have preferred extingnishing his debt and charg-
ing the disbursements to M¢<Masters’ account,
thaa to appropriate the fund hypathecated for the
plaintiff’s reimbursement.  And it is no where
pretended or alledved that he (M<Masters)
had any such funds.

In this state of things. either the ship munst
have remained in the port of Liverpool, perish-
ed, or be seized and sold for the debts contracted
there ; or the master must have raised money
by bottomry or pledge of the ship, and subject-
ed the owner (the defendant M¢‘Masters) to a
heavy marine interest. The plaintiff’s debt
bore no interest; none is reserved in the act.

Hence the inference is clear, that it was most
for the interest of the debtor that the freight
should be first applied to the payment of the
ship’s disbursements than to the extinguishment
of the plaintiff’s debt.

It would bhave been improper, and an act of
bad faith, on the part of the consignees to have,
with this freightin their hands, driven the mas-
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ter to snch ex’remities, they being the agents East'n District.

: Dec 1819
of hoth parties and bound te protect the inter- ;vv
est of both. Washington’s opin. 8 JMar. on Ins.  * ov
74.'1. (7’", note.) M<MasreRs

& a1,
The plaintiff cannot be accused of making

this application of the freight from interested
views, or from a disposition to injure the inter-
est of the defendant. His debt was payable in
Liverpool, it was manifestly his interest to have
it paid there, and as soon as possible ; for as
has been shewn he was receiving no mterest for
the protracted payment. According to the de-
fendant’s own doctrine he might have seized
upon the freight apuropriated to the discharge of
his debt, and left the ship to provide for herself
in a foreign port.

He has furnished the meaus of bringing her
home in a state of present usefulness, a capacity
to earn future freights; at the risk of losing
his security by perils of the sea, withouat any iun-
terest for the delay or compensation for the risk ;
and this is alledged as a reason why he should
not now recover his just debt; and this reason
is urged by the defendant M<Masters, who
alune has profited by it.

But the purposes for which this money was
borrowed, as set forth in the act of hypothecation,
are invoked to the defendant’s aid. Xt is said
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East'n District. to De to enable him to fit her out on a voyage to
Dec. 1819 y . . . . g
v~ Liverpool. It is totally 1mmate1:1al for what

Liovn  purposes he borrowed the money ; it was unnes-

MALerszs SAry to state it in the deed.

& a He borrowed it on the pledge of the ship ; if
he afterwards chose to send her to Liverpool he
must pay the expenses of the voyage. and whe-
ther he sent money to pay with, or whether he
borrowed it there, or whether paid out of the
freight, ought to be totally immaterial to him, as
he was to pay at all events; he had the whole
control of the ship, she was in his possession,
and if, after the loan and hypothecation, he had
ordered the captain to go to China, instead of
Liverpool, we might with the same propriety be
tola that the mortgage was cancelled, because
she never went on the voyage meutioned.

The defendant has totally failed to shew that
be has received any injury whatever, from the
manner in which the freight money was applied ;
there is, therefore, no principle of equity that
can entitle him to be sustained in the ground he
now takes.

The intention of the parties, as it is fairly to
be gathered from the act, has been fully compli-
ed with,

It is there stipulated ¢ that all disbursements,
commissious, costs and charges which shall be
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incurred by him, or be necessary to the said Fast'n. llwésltéact.
vessel on her freight on said intended voyage, \/W
either in this port or in the port of Liverpool, Luoxo
aforesaid, shall be borne,” &c. Again, ¢ the MiMastens
said George Lloyd or his assigns are hereby — &**
fully authorizead to collect the said freight, and

to place the same to the credit of Samuel M+<Mas-

ters in liquidation of the said $12,000 and ex-

penses aforesaid.”” The words of the first clause

are sufficiently ample to cover all the expenses

of the ship, incident to her entering the port,

and while she was there, and in the second the
appropriation of the freight to that purpose is
expressed ; that the parties so intended it is evi-

dent, not only from the whole tenor of the cir-
cumstances heretofore detailed, but it comes

more clear as we advance with the instrument

itself. It will be observed, that in the clause,
immediately preceding the first above quoted,

the ship and freight are clearly pledged and hy-
pothecated for the payment of the Joan, and this

was amply sufficient for all the purposes of the

parties, if they contemplated the application of

the whole freight to this debt and its extinguish-

ment at Liverpool. But, in the clause im-
mediately succeeding the onc last quoted, it is

said (and lastly, &c.) ¢ the said shi) shall be

at all times liable to and chargeable for the pay-
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Bast'n District ment of the said 12,000 dollars until full pay.

Dec. 1819

A~ ment is made.”

Luoyp

From this, it is clear, that the parties contem-

WMMiscns plated a balance wonld be due. after appro-

§3 AL,

priating the fieight that could be spared from
the expenses. That they contemplated the
ship’s return {rom this voyage, and her being
at all times and places, where found, bound for
that balance ; and, that the defendant, M<Mas-
ters, could not have contemplated being left to
provide money for her maintenance while in
Liverpool, and bring her home from oiher sour-
ces 3 because it is in evidence, that he made no
such provision, nor can it be presumed that the
plaintiff could have conteamplated the necessity
of such provision, since it could only be procur-
ed to his great injury, weakening his security by
incumbering the ship with a bottomry which
would take precedence of his mortgage for the
amount of the sum necessary, with the addition
of a heavy mariue iuterest.—All contracts of
this nature are to have a favourabie construc-
tion, and where there is obscurity, such as
will best answer the intentions of the parties.
Wesket on Ins, 130. All promises are to be
taken most strongly against the promisor. I,

The only remaining subject of discussion is,
as to the nighis of Martin, the other defendant,
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who claims this ship under a purchase from Fastn. Distnct.
M-Masters, the other defendant. S
The facts are these: the act of hypothecation “';,(;“
fro-u M-Mausters to the plaintifl, is dated June the ¢ vasrzns
8ih, 1519 ; at this time M-Masters was the sole Y aw
owuer, vlartin had no interest whatever. On
the 16th of April, 181y, Mariin purchased
o1 M- siasters for the price of $4000. [he
oniy circumsiance that could possibly give him
any equitable right to interfere, or insist upon a
difierent cimstruction of the instrument from that
which it ought to have between the original
parties, would be a want of notice.
This is completely taken from him, on the
exhibition of his own bill of sale, the instrument
under which he claims, by the last clause in
which he expressly agree< to take the ship sub-
ject to this mortgage and the amount, the date,
the place of enregistry, and all are recited He
lives in the same town with the plaintiff. and
could in five minutes have learnt from him the
nature of all the fransactions, and the amount of
his claims against the ship: by completing
the purchase under these circumstances, he has
subjecte+i himself to all the equity existing be-
tween M-Musters and the plaintiff, and there
is strong reason to believe he was fully ac-
quainted with the amount of plaintift’s demands
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East'n. Distict when we find him giving only 4000 dollars for
Dec. . R .
\,C.N a ship deemed worth 12,000 not a year before.

Lxoxp
Mvaszs  The amount of the loan being certain, the
¥a  money paid by the plaintift’ for disbursements,
&c. being adwitted and proved, as stated in his
account annexed to his petition, the result is,
that if the law be with him he is entided to a

judgment for $5655,61.

Workman, in reply. Ln the present stage of
this cause, this court may undoubtedly render
such a judgment iu it as t.ey think the district
court ought to have doue. I'he wiole case be-
ing Dbefore them, they are autnorized, by the
equitable and liberal provisions of the statute,
to do complete justice beiween the parties.

The plaintifi’s attempt to distinguish the hy-
pothecation in question from the coutract of
bottomry, will be defeated, by the account which
he himself has presented, aunexed to his peti-
tition. Krom that account it is seen that no
more than 11,000 dollars were actually paid to
M+<Masters on account of the 12,000 dollars for
which he mortgaged the vessel. It also appears
that the plaintiff was to charge the enormous
commission, on the advance and freight, of
seven and a half per cent. These two circum-
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stances would by themselves form a consider: Fastn. Vistricts

aly e maritime usary, and give to the instrament
the decided character of a bottomry bond : hut
these circumstances are not all: for it forther
appears, that the uefendant was to be charged
with the full amount of the insurance of ihe
vessel 3 which from New-Orleans to Liverpool
is generadly, I helieve in time of peace, from
a u + to 5 per cent. This, for a period of
two .aonths, wourd ameunt to from 24 to 30
per cent. per annum, the ordinary rate of mari-
time usary. Maritime interest is allowed in
these contracts chiefiy as a compeansation for the
leuder’s risk of lusing the wuole loan, if the
vessel should be lost. And whether he takes
this interest at a fixed rate, and hecomes his
own insurer, or charges the premium of insur-
ance fo the borrower, is to the borrower im :a-
terial. - Perhaps indeed the borrower may
be a lose , by stipulating to pay the insuar-
ance instead of the nautical usury. If, in
‘the present case, for example, a war had
broke out between the United States and any
European power, the premium of insurance
would probably have been increased far beyond
the highest rate of m=ritime interest at this port

when the vessel sailed.—Add this stipulation

VoL, VII. Kz

Do 819,
A Y

Loy
8.
M¢\iA TERS
& Ax.
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East’n. District, to the defalcation of one thousand dellars from

Dec. 18«
Y N
Loovp
vs.
MM isTERS
& ar.

ihe money supposed to be advanced, and the
exhorbitant commis-ion, and the result will
be a more exiravagant allowance for maritime
usury than often occurs in this or any other
mari‘ime place. And yet the plaintiff contends
that he is entitled to all these advantages with-
out being liable to any of the risks for which
such advantages can be lawfully stipulated.—
If this be, as the plaintiff contends, a simple
hypothecation, to secure money lent, it is void
for gross nusurv. If it he a contract of hottomry,
it is void. as T have hefore stated, for want of
the stipulation that the debt should be dis-
chareed if the vessel were lost. L.

Ou the second point. I still contend that the
rule of law is general and absolute; to wit,
that payments, made generally on account, must
be imputed to hypothecary, rather than to chi-
rographv debts. 'The particular circumstances
which might perhaps form an exception to this
rule, in the case of M<Masters, as stated by the
counsel are not applicable to the defendant
Martin, who bought the Ajax, subject only to
the liens legally imposed by, or arising from
the deed on which the plaintiff sues.

Ou the remaining question, respecting the
expenses of fitting the vessel for her return
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voyage, the principle on which the district Easen. Distncte

court has deterwined is so clear and correct,
that it is deeined unnecessary to iroubie the
court further on that subject.

Maxrin, J. delivered the opinion of the court.
The westimony and documents, which come up
with the record, establish the quantum of the
plaintiii’s claim. Indeed, that does not apjear
to be disputed, and the contest is only as to the
right of hypothecation.

With regard to the defendant, M<Masters,
the district court certainly erred in withhulding
from the plaintiff a judgment for that sum; and
its judgment is, therefore, annulled, avoided and
reversed.

Pruceeding to inquire what judgment ought to
have been giveu in the district court, as to the
claiza of hypothecation, we cannot admit the
position of the defendants’ counsel, that the deed
of hypothecation is void on account of the ab-
sence of a clause, providing that the debt shall
not be demanded, but held to be extinguished in
case of the loss of the ship: but we think with
him and the district court that the hypotheca-
tion claim does not extend to the expenses of the
outward voyage. When, by the collection of
the freight, the sum loaned was paid in whele

Dec. 1819
ot
Lioyp
vs.
MMASTERS
& L.
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Es 'n District oF in part, the hypothecation was in like man-
Dec 1819. .
w~~ ner destroyed, and conld not be revived by sub-

bh sequent disbursemecats.
M MavTERS

& AL It is, therefore, ordered, adjudged and de-
creed, that the plaintiff do recover from the
defendant, M<Ma-ters, the sum of five thou-
sand eight hundred and sixty five dollars, and
sixty one cents; and that the ship Ajax be sold
to satisfy the sum of five hundred and thirty
seven dollars, and thirty eight cents, the balance
of the sum borrowed, and tue expenses of the
outward voyage, as part of ihe aforesaid sum,
with costs of suit in this and the district court.

DUBOURG & AL. vs. ANDERSON.

i the return  APPEAL from the court of the second district.
of « note be .
ific 1 .. ..
;l:“jf;dbfor,with The petition stated that the defendant is in-
oral reicef, .. . .
geners) recidebied to the plaintiffs, in the sum of 350 dol-

decree the pay- .4 . . [T
e tofite] lars, with damage for the following cause, viz ;

amount, with a s . :
e foo” tht it that in March, 1818, they purchased from him

may be satishi- fifiy harrels of molasses, which he assured them
ed by tne re-

’turtn of the  he had on a planfation which he had lately

note.
sold. and gave to them an order therefore on his
vendee. ta ing their notes for the said sum;

that on application to the latter person, the plain-
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tiffs found that the defendant had not any molas- Eastn District:

ses at the said plantation. The petition con-

Dec. 1319,
T g

cluded with a prayer that the defeudant migh{ D' socs &
be decreed to return the plaintiffs’ nore, and, that Axpusox.

they might have other and further relief.

Phe defendant was required to answer on
oath to two interrogatories: 1. Whether the
name of J. Anderson, at the foot of the order
for the delivery of the molasses, was not writ-
ten by him *—2d, Whether he did not receive
the plaintiffs’ note for 350 vollars, in payment
of the molasses mentioued in the order?

He pleaded tne generai issue. He answered
the first interrogatory in the affirmative: to the
secoud, he answered that he received the plain-
tiffs’ note, there wentioned, for all the molasses
remaining in the cisterns of the plantaiion, afier
one of the plaintifs had sent a young man to
examine the molasses.

There was a verdict and judgment for the
plaintiffs for 320 doll:rs, and costs.

‘I'he defendant appealed.

With the record came up copies of all the tes-
timony, taken by the district court, and a bill of
exceptions.

This bill stated, that the plaintiffi having
closed their testimony, and the defendans hav.
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Easvn. Distriet i0g Tead his answer, lie atiempted to read his

Dec. 1819,
N

answers to the interrogatories put to him by the

Donocne & v, plaintiffs, wnen the latter stopped him, and mov-

ANDEuSOF.

ed the court to strike off the latter part of the
answer to the second interrogatory, as not being
responsive thereto, but the allegation of a separ-
ate and independent fact, not called for in the
interrogatory. This was opposed ontwogrounds ;
that a motion to strike off part of the answer to
an interrogatory must be made in writing within
three days afier the answer is filed, and, that
the part prayed to be struck off was pertinent.
But the court sustained the motion, holding that
there is a material difference hetween an insuffi-
cient answer, and one waich proceeds to alledge
a separate and independent fact, not called for
in the interrogatory ; that in the latter case the
motion may be made orally and during the
trial.

Ory deposed that he was present when the
parties contracted for the sale of a quantity of
molasses, which the defendant said he had in
his cisterns, averring that there were not less
than forty, and he believed at least, fifty barrels.

Lawrence said he purchased Anderson’s
plantation, and took possession of it in March,
1818, when there were not more than sixty or
seventy gallons of molasses in the cisterns, and
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the same quantity was still there in March fol- Eastn.District.

lowing, when one of the plaintiffs came to ve- Im

ceive it, that this quantity was in one of the cis- D~B°'¢::.‘&“--

terns, and in the other there was nothing but Asmssos

some very dirty syrop, which was not worth

any thing ; that the cistern~ were good ; and he

does not think that the molasses could have

been wasted or lost, in the least degree, between

the time he took possession of the plantation, . u

and that when Chapdell came for the molasses.
Manade deposed, that he is a sugar maker

by profession ; and, at the request of the plain-

tiffs, he went with A. Duplantier to examine

the quantity and quality of some molasses, pur-

chased by them from the defendant, that, in the

sugar house, he found in the npper cistern about

sixty gallons of molasses, and in the lower, a -

small quantity of dirty, black looking, water,

which was neither syrop nor molasses, and

worth nothing. '
A special error was assigned by the counsel

of the defendant, and appellant, viz: that the

prayer of the petition is for a special perform-

ance, and the judgment for a sum of money.

Dersieny, J. delivered the opinion of the
court. 'The defendant havingsold to the plain-
tiffs a quantity of molasses, represented to be not
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East'n District less than forty barrels. They gave him in pay-

Dec 112

v~y 'Bent tieir negociable nove of haud for the sum
Dosts. & u.of 350 dollars.  Bat bhaving found, waen ey

v

Aspmrsox. went to receive the molasses, that it fell short

of the quantity represented, they refused to 'ake
it, and brought the present suit against him to
obtain restitution of their note. ['hey furtier
ask for such other relief as equity and justice
may demand It isin proof, that instead of for-
ty barrels, the quantity of the molases was not
more than fifty or sixty gallons; so that there
was evidently error or fraud in this transaction.
But the appellant relies on other grounds of de-
fence. In thefirst place, he complains that one
of his answers to the interrogaitons propouaded
to him was not admitted (o its full extent, and
that a part of it was improperly struck off as ir-
relevant. But we ure of opinion, that had this
answer been received unconditionaliy, it con-
tains nothing that could avail him. We there-
fore think it useless to examine whether the part
struck’off was or was unot pertinent; because,
should we find that it was, we would not send

* the case back to be tried anew, with the addi.

tion of evidence which we deem insignificant.

The appellant further contends that the judg-
ment of the district conrt is wrong and ought to
be reversed, because it awards to the appellees
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that which they did net ask for; the petition Eastn. District,
praving for the restitution of the note. ant the o~
judg nent lecreeing pavment of a sum of money. D"“'*‘“Lj:““‘
We think with the appellant that the judgzment Asvzasox.
ought to nave heen fur the thing prayed for;

but in awarding the restitution of a note of hand,

which the plaintiffs are liable to pay, if not re-

taraed, the court had a right further to pro-

vide that, in defect of such restitution, the

amount of the note should be paid. At any

rate, the prayer for general relief surely em-

braced that additional remedy.

It ig, therefore, ordered, adjudged and de-
creed that the judg nent of the district court be
anuulled, avoided and reversed ; and this court,
proceeding to render such judgment as they
think ought to have been given below, do
order, adjudge and decree that the appellant
shall pay to the appellees the sum of three
buadred and fifty dollars, which paymeat may
be saiisfied by the surrender of the note sued
for; it is further ordered that the defendant
pay costs.

Grymes and Canonge for the plaintiffs,
Livermure and Eustis for the defendant,
VoL. vii, L2
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East’n. District

.”“j 1819. ABAT & AL. vs. SONGY’S ESTATE.
ABar &9 aL.
ve. ArpeaL from the court of probates of tle

SONGY’S RSTATE i .
parish of Orleans.

Where a
court has no ju- . . .
risdiction over ~ DERBIGNY, J. delivered the opinion of the
the subject of .y s e
the suit, no ad- COUIt.  The petitioners were joint owuers of ihe
mission of th . soe . .
Pmies‘cangwf brig Olivia. with the late Viucent Songy, whe
it. ae . L ,

The jurisdc. W25, at the same time, captain of that vessel,
tion of a co 1t o . . 3 : ‘
of probatcs ea. Songy, had been with the brig at Santiago de
tends over the Guha, where he transacted the business of the
acts or person:

appointed un-ggpcern, amd was on his return to this port,
der jts authori-

z{{érbculiix;t when he ied. The petitivners, having to settle

:;gtel:sw!éi ese accognts with his es'tate, and to claim their share

they adminis. of the property which Songy had managed for

o their joint concern, sued his curator in the par-
ish court; but the judge, being of opinion that
the cognizance of the case more properly belong-
ed to the court of prebates, ordered the remov-
al of it into that court; and both parties having
acqniesced, the cause was there investigated
and tried.

From the judgment, which was rendered by
that court, the petitioners have appealed ; and
the first error which they assign is, that the
court acted without jurisdiction. It is objected
to taem that they submitted voluntarily to the

decree of the removal, and carried on the suit



OF THE STATE OF LOUISIANA, WhH

throngh all its siages to the end, without ever Eas;g’er: Riﬁt;icb
objecting to the jurisdiction of the courts but to o~~~
this, they auswer, that if the court had no juris- As:: &
diction :-ver the subject, no submission of the Sonov's s¥TATS
suitors could give it any.
The appelias being certainly correct in this
posiilon, it remains to inquire whether the court
of pronates had or had not any jurisdiction over
the case.
It is to be regretted that the nature and ex-
tent of the jurisdiction of courts of probates, in
this state, should not be better defined and more
precisely determined. In its present unsettled-
ness, it seems to be generally supposed that it
does not extend to the cognizance of any suit
or litigious claim ; baut to lay that as a general
ruie is, we apprehend, incorrect; for there are
cases where such cognizance is expressly civen
to them.
These conrts were created in 1805, with very
limited powers, indeed, none else than proving
wills, delivering letters testamentary, and ap-
pointing administrators to the estates of persons
deceased intestate.  Afterwards, although ne
subsequent law had intervened, they were re-
cognised in our code to have other powers, such
as the appointment, confirmation, remnval or
discharge of testamentary executors, tutors and
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East'n. District. curators of minors, inter licted and absent nep-

Dec. 1819,

V"

sous, tue settleiaent of tne accounts of tiiese ad-

4B Tdu ministrators, the inventory, appraisement and
Soxer's pszaTs sales of estates, where absent heirs are interest-

ed, and generally all judicial acts relative to
said persons, and to the administration of their
property. Of these powers some are purely
ministerial or administrative ; but others curry
with them, of necessity, ihe cognizance of suits
or judicial contests. For example, an applica-
tion for the destitution of a tutor is certainly a
suit, and one indeced which may involve the
parties in most serions litigation. There the
cour! of probates is vested with full power to de-
cide upon a legal controversy; so in a contest
where oppo-ition is made to the discharge of a
tutor or a curator; so where they are called upon
by the heir or other owner to render their ac-
counts, and pay the balance ; and so in many
other cases which may arise under the jurisdic-
tion of the probate court. Hence, it has been
thonght by some, that when a demand is direct-
ed agaiust a wtor, curator, or any other adminis-
trator, subject to the control of the court of pro-
bates. that is the proper tribunal wuere applica-
tion is v be made. i'he distinctior, however,
may be easily drawn between those demands
which are directed against an administrator for
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the acts of his administration, and the claims Bast'n. District.
hich b b . he es hich he ¢ 181

which are brought against the estate which he . ~_,

represents. The first are cognizable by the pro- A»er& as

bate courts, the others not. In other words, Soxer’s ssrars

the jurisdiction of a court of probates extends

over the acts of the persons appointed under its

aunthority 3 for those acts they are accountable

before it ; but where the contest is between the

estate and some other party, that court is with-

out jurisdiction.

The present case being evidently a litigious
controversy between the partners of the late
Songy on the one part, and his estate on the
other, we are bound to say that the court of pro-
bates had no jurisdiction over it, and to avoid
the judgment which it has rendered.

It is, therefore, ordered, adjudged and de-
creed, that the judgment of the court of probates
of New-Orleans, rendered in this case, be an-
nulled, avoided and reversed, and that each -
party pay his costs in both courts.

Seghers for the plaintiffs, Carlefon for the-
defendants.
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‘Past’n District.

Dec. 1819, BERNADOXN vs. NOLTE & L.
(W oV W
Brnvavow ArpPEAL from the court of the first district.

NorLte & AL
Ifthe frcighter  MIARTIN, J. delivered the opinion of the courl.
refuse tore- The peiiton states that the defendants are in-
ceive goods, on

the groundthat dehted to the plaintiff, in the sum of %343, 59,
they ure dama-

ged, und the  for freight of a quantity of coffee. by them ship-
master say they . , .

may be rcerv- ped on board of the plaint.f’s vessel in the
ed and the ma- .,

te. will be ser. Havanna, for New-Orleans, which was accord-

}L;fg,f@;‘; may INGIY brought into the latter port and delivered

stop the freight ¢, §he defendants, who accepted the sane, and
;;‘:fhebgm;?:‘;; refuse to pay the freight. X
The answer sets forth that part of the coffee,
mentioned in the petition, viz. 25 bags beiong-
ed to the defendants, was so mach injured
in the transportation, as to occasion a damage
amounting within twenty six dollars to the freight
claimed; and the rest amounting to 47 bags,
was so much injured in the transportation, as to
occasion a loss of 5263, 05 more than the
amount of the freight claimed therefor; further,
that the said 72 bags of coffee were not delivered
in the like good order in which they -vere ship-
ped, and great damage was occasioned thereto by
the fault and negligence of the naster of said
vessel, or by the defects of said vessel.
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The distfict judge gave judgment for the de- East'n. District.

Lec, 1e19.
fendants ; and the plaintiff appealed. - \,eyv
‘ﬁmunonﬁ

Our attention is first drawn to the absence of v,
Novrs & Az,

any of the reasons, and of th-e citation of any law,
- on which this judgment was rendered ; where-
fore, it is ordered, adjudged and decreed, that
the judgment, heing contrary to the constitution,
and the act of the legislature, be annulled, avoid-
ed and reversed.

Proceeding to inquire what judgment the dis-
trict court ought to have reudered, we finu the
testimony in th: case spread on the record.

Batdwin, the weigh master of the custom
house, deposed that he weighed the coitee tuat
came in the plaintiff’s vessel, and observed that
20bags of it belonging to the defendants were dam-
aged and when he returned from dinuner he took
notice thatsome of the coffee which he had weigh-
ed in the morning remained onthe levee. Cn his
cross examination, he added, that he knows of
no coftfee remaining at night ; that he saw some
one evening pretty late. Two days it rained,
while he was at dinner; but the coffee was re-
moved before he returned. 'The 20 bags he
speaks of, as damaged, were sent to the defen-
dants’ store. 'The captain observed that some
of the coffee was damaged, but he could not ac»

~
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. East'n.Distict. count for it. He returned the 20 bags to the

Dec. 1819.

Wy Collector as damaged, and told him he did not

BERNADON

ohserve that the rest of the coffee, returned as

vs. .
Nowre & az. damaged, was so. This was after the survey.

There were four or five bags damaged belong-
ing to Brandegee, who received 119, and 83
bags of coffee in good order, except a few bags
which were partially damaged.

Barker, a witness for the defendants, superin-
tended the ladingof the coffee in the Havanna ; °
it was in good order; some of the bags were
torn, and others clumsily put up; but the coffee
was perfectly good and dry. When it arrived
in New-Orleans he took notice that some dam-
aged bags were landed, and expostulated with
the captain on the impropriety of landing such
bags without a survey, and was answered, that
it was presumed to be of no consequeuce, and,
that the damage must have happened when the
vessel was driven ashore in the hurricane. He
inquired why a protest was not made, and the
captain answered he did not believe it to be very
important, but he had written to bis consiguee
to have a protest noted, and send down a sur-
veyor. The captain once told the v itness the
coffee was wet when it came on board; and
being asked why he signed the bill of lading,
made noreply. The defendants sold 30 bags of
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the coffee to Lieutaud, brothers & Delhonde, pyon pisticr
which they took from the levee asit was landed; e 1819

. . eV N
and immediately sent word that the coffee was Bersanox

damaged. Onreceiving this message, the witness Nowte &an.
went down and found it so; though, from the

looks of the bags, he could not have supposed it.

He took the thirty bags, and gave others from

another vessel. "The whole was not then land-

ed. The captain and consignees were desired

to come to the defendants’ store to view the

damaged coffee. The captain 1i1 not come, hut

the witness believes that Price did, in behalf of
M<Lanahan & Bogart, the consignees.

Lientand confirmed what was said by Barker,
as fo the thirty bags bought by Lieutaud, bro-
thers & Delhonde.

Collins, a clerk of the defendants deposed
that, he received the coffee from the plaintiff’s
ship, that the landing of it began on the 28th of
June ; three days after, he discovered that some
of it was damaged. He requesied the captain
to take it back, who replied ¢ it was all one;
the defendants might go on and receive the cof-
fee, and they would settle afterwards.” After
reporting this to the defendants, he continued to
receive the coffee,which lasted till the 3d of July.

It was admitted that R. . Sheppard & co.

VoL, viL. M2
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Eusvu. District received, 414 bags of coffee by the same vessel,

Dec. 1819.

L~~~ not damaged ; nine of them being taken out on

PIR‘ADOV

the fisrt, the rest on the second day of the dis-

Noums & an. char ging.—That Gordon, Grant & co. received

15 bags not damaged ; a part of them being land-
ed at the same time with the defendants’ coffec.
That J. Hagan received 19 bags; and M<Lana-
han & Bogart abaut 20.which were not Ja maged,

Proof was exhibited by witnesses and docn-
ments, that the loss sustained by the damage of
the coffee was, at least, equal to the freight claim-
ed.

It appears, from the testi-aony of Barker, that
the coffee was delivered in the Havanna, in
good order; and by that of Collins and Lieu-
tand that a considerable pars of it was damaged
at the time it was deliveres in New-Drleans s hut
the petition alledzes that the defendants received
and accepted the coffee; which if not acconnted
for must prevent the defendants from opposing
the ill state in which the coffee was delivered,
as a bar or set off against the claim for freight ;
but Coullins deposes, that on his objecting to re-
ceive any more coffee, and desiring that the
damazed bags wight be taken on board again,
the master observed, that the delivery might
continue, the coffee he landed, carried to the
store of the defendants, and the matter would
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aflerwar!s he settied. 'T'his, in our opinion, Eastn. hisuict,

qaliiles the receipt and cceptance of the coffee,
aiul aw'borizes the defendants to claim a settle-

Pec. 1819.

Brrvanoxw

. g, -
ment afterwards : and if they can shew that the Nog & 45,

ce *ee was daniaged, in cuch a manner as to have
aun‘horized them fo refuse receiving it without
an allowance being made to them, they may
now indempify themselves hy retaining the
freight, if they shew iujurv equal to its amount.

The testimony of Baldwin, the weighmaster,
raises but a swall presumpticn of the coffee hav-
ine been wet by a profracted exposure to the
raii, after its landicg, v hich is not sufficiently
encreasedd by the outward appearance of the
bags irducing a belief that the coffee was sound,
nor by the coffee of the other shippers not be-

ing damaged.

‘Whe goods are shewn to have been deliver-
ed in good order. and sve landed otherwise, the
fact is evident thaf the detevioration happened
on board ; and as the master is able to shew the
cause of this deterioration, the presumption of
the law is, that when he does not exhibit proof
of this cause, that his neglect occasioned the de-
terioration. In this case there has been on the
part of the plaintiff, or hi= agent, such a zross
neglect of the means which the Jaw and custom
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Bast’n: District. point out, in order to establish a deterioration
Lec. 1819, . .
of merchandize by any of these causes, for which
Bsnwavon  the owner and master cannot be made liable,
8 ..
Nourz & ar. that he cannot be permiited to recover.

It is, therefore, ordered, adjudged and de-
creed, that there be judgment for the defend-
ants, with costs of suit in the district court; but
the judzment of that court being reversed in this,
they must pay the costs