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SUPREME COURT OF LQOUI SI ANA
No. 00-CC- 0947
PHYLLI S KAY ROBY DOERR, ET AL.
VERSUS

MOBI L O L CORPCRATI ON, ET AL.

VI CTORY, J. (dissenting)
The mpjority today needlessly reverses a four-three
deci si on rendered by this Court after nuch deliberation |ess

than two years ago. The decision in Ducote v. Koch Pipeline

Co., 98-0942 (La. 1/26/99), 730 So. 2d 432, was sound when
rendered and is sound today, certainly as applied to the facts
of this dispute.

W are all in agreenent on the general rules of
interpretation regarding contracts of insurance. An insurance
policy is a contract between two parties and should be construed
using the general rules of contract interpretation. Magnon V.
Collins, 98-2822 (La. 7/7/99), 739 So. 2d 191. Courts lack the
authority to alter the ternms of insurance contracts under the
guise of contractual interpretation. Wen the words of an
i nsurance contract are clear and explicit and lead to no absurd
consequences, courts nust enforce the contract as witten and

may make no further interpretation in search on the parties’

i ntent. Peterson v. Schinek, 98-1712 (La. 3/2/99), 729 So. 2d

1024. An insurer owes a duty to defend the insured unless the
claimtse made against the insured are clearly excluded from

coverage in the policy. CL. Mrris, Inc. v. Southern Anerican

Ins. Co., 550 So. 2d 828 (La. App. 2d Gir. 1989).

In applying those principles, however, it is key to
note that an insurer’s initial decision as to whether the
contract between the parties provides coverage for a given claim

and/or requires it to defend the insured nust be nade at the
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outset of a case by conparing the particular claim or petition
filed against the insured with the ternms of the insured s
policy. It is incunbent on the insurer to nake a good faith
determ nation on that issue in a tinmely fashion and to advise
the insured of its determnation. When a carrier decides that
coverage for a particular claim is not afforded under the
contract between the parties, that determnation may be
litigated by way of a declaratory judgnment action or by notion

for summary judgnent brought by any of the interested parties

When a coverage issue is presented on notion for
summary judgnment, the court nust take care to restrict its
review to the coverage issue at hand and not beconme unwittingly
entangled in the nerits of whether the prospective insured is or
is not gqguilty of the conduct asserted against it. In this
speci al type of summary judgenent case, the court is to |ook at
the face of the conplaint, the facts alleged therein and the
i nsurance contract at issue in reaching a determnation as to
whet her there is a duty to defend and/or cover a claim Wher e
the petition alleges a claim and facts which, if true, are
excluded from coverage, there is no obligation to defend or

cover the claim against the insured. Jackson v. Lajaunie, 270

So. 2d 859 (La. 1973); Alert Centre, Inc. v. Alarm Protection

Services, Inc., 967 F.2d. 161 (5'" Gr. 1992).

In this case, GCenesis filed a notion for sumary
judgnment arguing that it provided no coverage to the Parish of
St. Bernard for the clains asserted by the plaintiffs under the
terms and conditions of the Commercial General Liability policy
issued to the Parish. That policy contained an endorsenent

known as the “total pollution exclusion”? which provided in

Y This exclusion or virtually identical variations on it
are also sonetines referred to as “absol ute pollution
excl usions.”



pertinent part as follows:

Thi s i nsurance does not apply to:

(1) “Bodily injury”, “property damage”, “persona
injury”, or “advertising injury” which would not have
occurred in whole or part but for the actual, alleged

or t hr eat ened di schar ge, di spersal, seepage,
m gration, release or escape or pollutants at any
tinme.

Pol lutants nean solid Iliquid, gaseous, or thermal
irritant or contam nant including snoke, vapor, soot,
fumes, acid, alkalis, chemcals and waste. Wast e
includes material to be recycled, reconditioned or
recl ai med.

An exam nation of the petition filed against the Parish
denonstrates that the conduct clainmed by the plaintiffs clearly
and unanbiguously falls within the anmbit of the exclusion in
guesti on. There are no genuine issues of material fact in
dispute as to the issue properly before us.? Accordi ngly,
summary judgnent in favor of Genesis was appropriate.

Plaintiffs clearly alleged that they were damaged
because the Parish of St. Bernard supplied water to them that
was “contamnated by <chemcals and other contamnants and

mat eri al s. They pleaded, anong other things, that the
Parish negligently allowed waste water fromrefineries to enter
into the Parish water system then supplied residents with water
contam nated by the waste water fromthose refineries, failed to
nmonitor the intake of water into the Parish water system failed
to keep injurious substances out of the water supply, and
t hereby created a public health hazard.

It is respectfully suggested that the mjority has
fallen into error in this case primarily because it has failed

to follow the proper nethodology for reviewing the special type

of sunmary judgnment that presents a coverage issue. It has

2 Whether plaintiffs’ claims are true or not is of no
nmonment at this stage of the proceedings.



failed to review the “total pollution exclusion” relied upon by
Cenesis in the context of the allegations made in the conpl aint
in this case against this insured.

Not a single line of the majority opinion is devoted
to an analysis of the factual allegations mnmade by the
plaintiffs. Instead, the majority reviews the wording of the
“total pollution exclusion” in a vacuum and concludes that the
exclusion is anbiguous because it mght Ilead to absurd
consequences under sonme other hypothetical fact scenarios in

sone ot her cases. The majority cites Pipefitters Wl fare Educ

Fund v. Westchester Fire Inc. Co., 976 F.2d 1037, 1043 (7" Cr.

1992) to bolster its conclusion that a literal reading of the
pol lution exclusion mght |ead to absurd consequences in cases
where a slip and fall mght occur from spilled contents of a
bottle of Drano or where an allergic reaction to chlorine in a
swi mm ng pool mght occur. Were this court faced with such a
difficult fact scenario, we mght well decide that it 1is
appropriate to review the “total pollution exclusion” as it

m ght apply to those facts. But that is not the case before us.?

3 Afull reading of the Pipefitters case is far nore
instructive than the single paragraph quoted by the majority.
At issue in the case was danage that occurred when 80 gall ons
of PCB | aden liquid was spilled when a contai ner was cut open.
The party cutting the contai ner open had received it from
anot her concern (Pipefitters) wi thout warning of its contents.

The innocent party was forced to clean up the hazardous spil
by the government and sought indemity from Pipefitters for
the damage it sustained. Pipefitters sought a defense and
coverage under two separate policies, both of which had “total
pol | uti on excl usions.” Coverage was afforded under the first
policy (Westchester) because the exclusion did not apply
under its own terns to “personal injury” and the clean up
expenses were found to be a species of “personal injury”
arising froma constructive eviction during the cl ean-up

peri od. However, under the second policy (International),
the “total pollution exclusion” did apply to “personal
injury.” Al t hough the court noted, as does the mpjority

here, that there may well be cases that would not fall under
t he ordi nary understandi ng of pollution, and even cited sone
of those difficult cases, it properly continued its analysis
to consider the facts asserted in the petition before it and
concl uded:
There is no need here to deternm ne to what
extent, or even whether, we should enbrace the




Courts should not decide that exclusions in insurance
policies are anbiguous wthout reference to the allegations in

the petition at issue. The decision in Stoney Run Co. V.

Prudential-LM Comm 1Ins. Co., 47 F.3d 34 (2d Cr. 1995), relied

upon by the majority, nakes that very point. In litigation
i nvolving the inhalation of carbon nonoxide funes froma faulty
residential water heater, the court succinctly noted:

“IWe need only determ ne whether the clause
is anbiguous as applied to the facts of this
case . . . .7 1d. at 38.

It is respectfully suggested that had the majority followed that
fundamental rule, it would not have |aunched into unnecessary
“Iinterpretation” of the exclusion at issue, it would not have
reversed our decision in Ducote, decided on very different
facts, and it wuld not have rendered what anmounts to an
advi sory opinion essentially rewiting the pollution exclusion
and then setting out “fact-intensive” criteria that wll make it
virtually inpossible to determ ne coverage issues by declaratory
judgnent or sunmmary judgnent at the outset of litigation, when
they mght properly be handled so that the parties can order
their affairs and plan for the conduct or settlenent of the
[itigation.

It should be noted that the majority has not directed
us to a single case with a fact scenario even renotely simlar

to the one presented here in which any other state or federa

[imting principle adopted in the aforenentioned
cases. . . . For regardless of how far the limting
principle extends, it would not exenpt the discharge
at the Arst site fromthe reach of the
I nternational’s pollution exclusion clause.

[SJuit arises fromthe release of pollutants
: As such, the pollution exclusion bars coverage
under the personal injury and property damage
provi sions of International’s policy, and the
district court correctly held that International did
not owe Pipefitters any duties thereunder. 1d. at
1044.



court has concluded that the “total pollution exclusion” is
anbi guous or does not apply on facts |ike those asserted in this
case. Yet we need not look far to find a case simlar to the

one before us today. In Gegory v. Tenn. Gas Pipeline Co., 948

F. Cr. 203 (5™ Gr. 1991), a remarkably simlar fact scenario
was present ed. The City of Natchitoches created and nmi ntained
a lake that provided a drinking supply for the Gty as well as
fishing and recreational opportunities. Just as in this case,
a neighboring industrial concern, Tennessee Gas Pipeline,
di scharged chem cal contami nants into the lake. And just as in
this case, nunerous citizens brought suit against the Cty and

its Waterworks District asserting various types of damages. The

conplaint asserted, inter alia, that the Cty “knew or should
have known of the PCB contam nation and was negligent in failing
to detect the contam nation, to warn plaintiffs of the
contam nation risks or to clean the |ake.” Id. at 204. The
City had a Commercial General Liability policy with the sane
kind of pollution exclusion found in the Genesis policy we
address in this case.

In Gegory, the Fifth Grcuit first correctly noted
that under Louisiana |aw, the pleadings alone determ ne whether
the clains absolve the insurer of the broad duty to defend (as
well as the duty to cover the claim. The Cty argued that the
pol lution conplained of occurred upstream as a consequence of
the action of Tennessee Pipeline, a third party. It argued that
such pollution originating at another |ocation should not fall
wi thin the exclusion. The Fifth Crcuit refused to read into
the “total pollution exclusion” any requirenent that the
pol lution occur at the hands of the insured or that it originate
at the insured’ s property; there was no such |anguage in the
policy. Referring to the Cty's argunent the Fifth Grcuit

concl uded, “This contention is sophistry.” 1d. at 207.



After careful ly and properly consi deri ng t he
allegations of the plaintiffs’ conplaint with reference to the
| anguage of the “total pollution exclusion”, Chief Judge O arke
upheld the district courts’s sunmary judgnment in favor of the
i nsurer hol di ng:

“I'njury and damage arising out of the City's
occupancy of the lake cones within the pollution
exclusion.” |d. at 207.°%

The Fifth Circuit’'s decision in Gegory, on facts
strikingly simlar to those presented here, is representative of
the growing weight of authority holding that the “tota
pol lution exclusion” is unanbiguous and should be applied as
witten. Courts are increasingly concluding that the exclusion
is clear and enforceable even in the face of sonme of the
difficult fact scenarios discussed by the majority.°

Fortunately, we do not deal here with a difficult case
requiring creative interpretation. This case involves danmages
alleged by the plaintiffs to have occurred when an industrial
wat er treatnent plant (albeit operated by a governnental entity)
took contam nated water out of the Mssissippi R ver and
introduced that water, still carrying allegedly hazardous
chem cal contamnants, into the residential drinking water
supply of the Parish of St. Bernard. This is as classic a case

of a petition alleging active pollution of an environnental

“ The Fifth Circuit in Gegory was naeking an Erie guess
at what the proper resolution of the case woul d be under
Louisiana law. Its analysis is no | ess persuasive on that
account. Gregory has been widely followed and cited with
approval by both federal and state courts.

®> See particularly the nunmerous cases deciding that the
“total pollution exclusion” and its counterpart “absol ute
pol l uti on excl usion” are clear and unanbi guous digested in the
nost recent Sept. 2000 pocket part to WIliam B. Johnson,
Annot ati on, Construction and Application of Pollution
Exclusion Clause in Liability Insurance Policy, 39 A L.R 4th
1047 (1985).



character as any court receiving a declaratory judgnment action
or summary judgnent action on coverage is ever likely to see.
Had the majority conpared the plain words of the total pollution
exclusion to the allegations made by the plaintiffs in this
case, rather than launching into an exiguous on hypothetical
cases, there would have been no anmbiguity found, nor any need to
revisit Ducote or any other prior decisions of this court or the

appel l ate courts of this state.® Instead, w thout |ooking at the

®1t is true that early Louisiana appellate court
decisions of this state and our vacated decision in South
Central Bell Tel ephone Co. v. Ka-Jon Food Stores, Inc., 93-
2926 (La. 5/24/94), 664 So. 2d 357, vacated at (La. 9/15/94),
644 So. 2d 368 seemto indicate that we should engage in an
expansive interpretation of the clause at issue. However, a
review of those cases will denonstrate first that
substantially different fact scenarios were at issue.
Moreover, up to and including the tinme when we addressed Ka-
Jon in 1994, our courts had the benefit of relatively little
persuasive authority on the “total pollution exclusion”
because it had only begun to find its way into policies in the
|ate 1980's so that few cases had becone final by that tinmne.
| ndeed, many of the underpinnings and reasons reflected in
the pre Ka-Jon appeal court cases were based on the | anguage
of earlier exclusions known as “qualified pollution
excl usions” or “standard pollution exclusions,” which
contai ned an “exception tothe exclusion” if the event
conpl ai ned of was “sudden or accidental”. The exception to
t he exclusion took the claimback into coverage. Wen the
pol lution exclusion still contained that exception,
litigation focused on what was “sudden or accidental” and
whet her it was “accidental” fromthe point of view of the
insured. In that context, the quality of the conduct of the
insured and the character of the insured were valid inquiries
in aid of determning the extent of operation of the exception
to the exclusion, and thus whether the exclusion would be
applied. However, as a result of the highly subjective nature
of those inquiries and resulting decisions, insurance carriers
were being required to pay judgnments on pollution risks that
they did not wish to cover. As aresult, the “total pollution
excl usion” was introduced that renoved the “sudden and
accidental” concept and left the exclusion to operate on only
two very sinple triggers---dispersal of a pollutant. 1ndeed,
sonme of the pre-Ka-Jon appellate cases reached arguably the
right result when dealing with difficult issues of whether an
event involved a “pollutant” and coul d have been deci ded based
on a narrow construction of the term“pollutant” w thout
setting up judicially created coverage tests based on intent
of the parties and the character of the insured s conduct.
This is the nore focused approach that is generally being
taken el sewhere in state and federal courts now that this body
of jurisprudence is maturing.




allegations of the conplaint in this <case, the mgjority
determines in the abstract what it considers a *“Proper
Interpretation of the Total Pollution Exclusion.”

The mpjority essentially rewites the exclusion and
concludes that its application (which it evidently concedes is
appropriate in at |east some cases) nust necessarily turn on
three considerations.’ The first consideration nentioned is
whether the insured is a “polluter” within the meaning of the
excl usi on. It should be noted that there is no |anguage
what soever in the exclusion that ties its applicability to
whet her the insured, as opposed to sonme third party or sone
condition unknown to the insured (such as a leaking buried
tank), is the point of origin of the pollution in question. The
majority sinply wites that condition into the exclusion on its
own. It is difficult to see how any court wll be able to
determ ne whether an insured is a “polluter” within the neaning
of the exclusion when the exclusion itself does not neke that
condition a relevant inquiry. However, even if it were a valid

consideration, the plaintiffs in this case have clearly so

" The majority al so seens to suggest that the “total
pol l uti on excl usion” should apply only to “active polluters”
causing “environnental pollution.” However it is clear from
the plain | anguage of the exclusion that the only two factors
that trigger the operation of the exclusion are that damage be
sustained by 1) dispersal of 2) a substance that constitutes
a “pollutant.” Those two triggers are nmet in this case. The
excl usion contains no | anguage what soever that ties its
operation to the type of business engaged in by the insured,
whet her the di spersal was by an “active” polluter, whether the
di spersal took place as a result of the conduct of the insured
or athird party, where the dispersal occurred, whether it
was i nnocent or cul pable, whether the resulting damage was
“environnental ”, etc.... The absence of discussion of these
factors in the exclusion does not make it amnbi guous. The
absence of discussion of these factors is what accounts for
t he exclusion being a “total pollution exclusion.” The
insurer and insured agreed by the | anguage of the policy that
the insurer will assune no pollution risks. 1In short, the
character or quality of the insured is not one of the factors
that triggers the operation of the exclusion. To engraft such
factors onto the policy is, in ny view, nothing short of
rewiting the policy.



alleged in their petition. The Parish is alleged to have
i ntroduced har nf ul chemi cal contamnants into the Parish
dri nki ng supply.

The second consideration listed by the majority is that
the injury-causing substance nust be a “pollutant” within the
meani ng of the exclusion. The exclusion defines a “pollutant”
as a contam nant, including chemcals. The plaintiffs petition
uses those exact ternms in its allegation that the Parish
i ntroduced hazardous substances into the water supply.

The third consideration set forth by the mpjority is
that there has to have been a dispersal of a pollutant within
the nmeaning of the policy. Again, the plaintiffs clearly assert
that the Parish dispersed contam nants throughout the Parish
drinking water supply. Certainly that is an environnmental
concern, another factor the mpjority suggests as determ native.
Thus, even under the considerations set forth by the nmgjority,
coverage nust be excluded when the question is properly franed
as to whether the allegations of the petition fall wthin the
| anguage of the excl usion.

Because the mmjority fails to appreciate the specia
nature of the type of summary judgnent before us, it then
enbr oi ders further on t he “three” enuner at ed cover age
consi derations and suggests that each cannot be determ ned until
there is a fact finding concerning a whole host of issues, nany
of which may be relevant to ultimate liability, but would have
been unknown and unknowable to the parties at the time of entry

into the insuring contract.® The majority then deviates fromthe

8 For instance, the majority suggests that a coverage
determ nation mght turn on a finding as to whether the
actions of the insured were active or passive and the anount
of the substance discharged. The parties could not possibly
have contracted with reference to those factors, which had not
yet occurred. Mreover, does the majority suggest that the
exclusion would apply differently to active versus passive
pollution or that it would apply only to | arge amounts of
pollution? |If so, how |large? The contract certainly does not



rule of law that coverage and the duty to defend are determ ned
by conparing the terns of the policy to the facts pleaded
against the insured and becones entangled in issues that nore
properly address the merits of the case. It directs the
district court to determne ultimate facts regarding liability,
i.e., (1) whether the Parish was a “polluter”, (2) whether it
i ntroduced “pollutants” into the water system and (3) whether it
“di spersed” contam nated water through the system W need not
await such fact findings to determ ne coverage in this case. It
is enough that the plaintiffs in this case have alleged facts
that clearly and unanmbiguously fall wthin the anbit of the
“total pollution exclusion.”

Nor can the result reached by the mgjority today be
properly tied to the history of the “total pollution exclusion”
or to public policy. The “total pollution exclusion” was not
adopted by the insurance industry to further public policy or to
make sure that the environnment is protected. It was witten to
narrow the coverage afforded in a CG policy to protect insurers
agai nst catastrophic |osses not covered by underwiting. It was
witten to make sure that insurance carriers wuld not go
bankrupt (with the consequent possible effect on LIGA and Iike
entities in other jurisdictions) and to protect the returns of
their stockhol ders and nonies due to other policy hol ders.

A CG. policy does not necessarily cover all risks that

contenpl ate that such factors affect coverage. Under the
guise of clarifying, the majority rewites the exclusion and
decides this case in such a way that it is virtually

i npossi ble to determ ne when pollution coverage m ght apply,
notw t hstandi ng an exclusion, until after a court has reviewed
an actual occurrence and likely not until after a full blown
trial on the nerits. |Instead of the insured and insurer
agreeing that “no” pollution risks are covered (or paid for)
when purchasing a CG policy, coverage may now be afforded
under al nost any CG. policy based on a litany of factors this
Court has devised as well “any other factor the trier of fact
deens rel evant”.



a business may incur, nor do businesses necessarily expect that.
| nsurance carriers (unless required to do so by a specific state
statute) have no obligation to cover all risks within a single
policy.® In fact, for the good of the consum ng public, special
types of risks are carved out of general policies, underwitten
specially, and offered as specialized coverages for which
additional premuns are charged so that the risk of loss for
such special risks need not be borne by those who do not need
such protection and/or do not choose to purchase it. For
i nstance, workers’ conpensation coverages are not covered in

comercial general liability policies, nor are risks associated

® Busi nesses and insurance conpanies are free to decide
what risks they will accept and cover. And even where
i nsurance coverages are mandated by the state, the carrier
al ways has the choice of withdrawing froman unfriendly
mar ket, which has the effect of decreasing conpetition and
driving premuns up further. The insurance business is
conpl ex and the players in business insurance can be expected
to be sophisticated. The market and the State | nsurance
Comm ssioner are in the best position to regulate it. The
Comm ssi oner has not chosen to withdraw approval of the
“total pollution exclusion.” While the Comm ssioner has
indicated that it is not an appropriate exclusion for certain
cl asses of insureds, he has certainly not disapproved the
exclusion for nunicipalities or water treatnent facilities. In
an effort to provide coverage that this court “thinks”
busi nesses expect, it may well drive the cost of a CGE policy
up to the point that many busi nesses may be forced to either
go out of business or go bare of cover. |[If the “total
pol lution exclusion” is to be rewitten to afford pollution
coverage to businesses that the majority “thinks” expect it,
t hat endeavor is better comended to the | egislature or the
O fice of the Conmm ssioner of Insurance, both of which bodies
have access to expertise in the witing of insurance
provi sions, which is clearly not the province of this court.



wth special types of vehicles, or risks associated wth
professional liability and nmal practice. Some busi nesses nmay
have reason to insure such risks, others may not. Alternatively,
they may deem the risk so small as not to warrant spending the
money to purchase the coverage. Where negotiated, special
manuscri pt endorsenents can be placed in a policy to bring an
ot herwi se excluded risk back into coverage. This is the manner
that the industry has chosen to use to deal wth pollution
risks.

Busi nesses typically seek the advice of an insurance
agent who assists in evaluating the insurance needs of the
business so that the proper coverages are purchased in one or
nmore conplinmentary policies. Such insurance professionals in
turn secure professional liability insurance to insure against
| osses that my be caused because a client fails to buy
appropriate coverages when proper advices on insuring the
client’s needs and coverages available are not given. In the
area of insurance provided for nunicipalities and governnental
entities, bids and bid specifications for the insurance desired
are generally issued based on the advice of the governnental
entities’ internal or external insurance consultants. In a
business climte especially, insurance carriers are entitled to
rely on the businesses wth whomthey deal to assess their needs
and purchase accordingly. In this case, we know that the Parish
of St. Bernard had a $250,000 self-insured retention. Moreover,
the public telephone directory discloses that it has an
“insurance/risk managnent” office. I t can hardly be
characterized as an unsophi sticated insured.

In sum the policy |anguage excluding coverage for
pollution risks in this case is clear and unanbi guous as applied
to the facts pleaded by the plaintiffs in this case. A large

body of case law exists in other jurisdictions holding that the



total pollution exclusion is not anbiguous. W are dealing with
an instance of industrial pollution allegedly caused by a Parish
whi ch may have been negligent and certainly can be expected to
have understood the risk of introducing pollutants into the
wat er system and the potential need for pollution coverage. The

fact that its conduct may ultimately be determ ned to have been

negligent rather than intentional is not relevant. I ntentiona
acts are always excluded under general coverage principles. | f
the Parish was not at fault, it should escape Iliability

altogether on the nmerits or at least by way of a third-party
claim for indemity. Its relative culpability on the nerits

however, has nothing to do with the coverages it did or did not
purchase pursuant to the contract of insurance at issue here.

The legislature of this state has recently expressed
its wll that summary judgnent proceedings are designed to
secure the just, speedy, and inexpensive determnation of
actions, that such proceedings are favored, and that they should
be construed to acconplish these ends. La. Code Cv. P. art. 966
(amended 1997). The result reached by the mpjority today
effectively rejects that standard and virtually elimnates the
prospect of ever resolving coverage cases such as the case at
bar by sunmary judgnent. | cannot agree with this result.

Accordingly, | respectfully dissent.



