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Johnson, J., would grant the writ application for the following reasons:

The defendant/applicant, Raymond Veal, was denied his statutory rights as ajuvenile and his
right to due process under the Constitution. Veal, 15 years of age at the time of his arrest, was charged
asan adult in criminal district court after his court appointed counsel from Orleans Parish Indigent
Defender’s Office (“OIDP") stipulated to probable cause without consulting with Veal or his
parent/guardian.

The Juvenile Court is vested with “original and exclusive jurisdiction” of aminor. The
Children’s Code mandates a judicial determination that probable cause exists before ajuvenile may be
transferred for trial asan adult. La.Ch.C. art. 305(B); 819-820. Art. 305(B) reads in pertinent part:

(B)(1) When achild isfifteen years of age or older at the time of the commission of any

of the offenses listed in Subparagraph (2) of this Paragraph, heis subject to the

exclusive jurisdiction of the juvenile court until whichever of the following occurs first:

(a) Anindictment charging one of the offenses listed in Subparagraph
(2) of this Paragraph is returned.

(b)Thejuvenile court holds a continued custody hearing and finds
probable cause that the child has committed any of the offenses listed
in Subparagraph (2) of this Paragraph and a bill of infor mation
charging any of the offenseslisted in Subparagraph (2) of this
Paragraph isfiled.... (Emphasis added)

Pursuant to art. 305(B), there are two ways in which the juvenile court’ s original and exclusive
jurisdiction may be divested. The district attorney may either successfully seek an indictment of the
juvenile under 305(B)(1)(a) or may file abill of information and hold a continued custody hearing and
make a showing of probable cause in the juvenile court that the child has committed the offense under
305(B)(1)(b). If the district attorney chooses to prosecute in juvenile court, the filing of abill of

information is not sufficient to divest the juvenile court of it’sjurisdiction. Clearly, 305(B)(1)(b)

requires afinding of probable cause as well asthe filing of abill of information before the juvenile court



isdivested of it sjurisdiction.

The district attorney in the present case elected to proceed in juvenile court under 305(B)(1)(b)
by filing a bill of information charging Veal with aggravated burglary. However, there was no
continued custody hearing whereby the state proved that probable cause existed. Instead, the OIDP
attorney stipulated to probable cause, thereby compromising therights of Veal. Since the district
attorney did not elect to seek an indictment under 305(B)(1)(a), he should not be allowed to argue now
that he could have proceeded directly in criminal district court under 305(B)(1)(a) without afinding of
probable cause. It isclear that the juvenile’ s rights were compromised in juvenile court when the case
was transferred to criminal district court without a finding of probable cause.

The United States supreme Court has held in Kent v. United States, 383 U.S. 541(1966), that

the Juvenile Court’ s determination whether to waive its exclusive jurisdiction, so as to authorize a minor
to be criminally prosecuted in the District Court, isa“critically important” action determining vitally
important statutory rights of the juvenile.

The Juvenile Court is vested with “original and exclusive jurisdiction” of
the child. Thisjurisdiction confers special rights and immunities. A
minor is, as specified by statute, shielded from publicity. He may be
confined, but with rare exceptions, he may not be jailed along with
adults. He may be detained, but only until heis 21 years of age. The
court is admonished by the statute to give preference to retaining the
child in the custody of his parents *unless his welfare and that safety and
protection of the of the public can not be adequately safeguarded
without removal.” The child is protected against consequences of adult
conviction such as the loss of civil rights, then use of adjudication
against him in subsequent proceedings, and disqualification for public
employment. Kent, supra.

The court in State in the Interest of Clifton Joshua, 327 So.2d 429 (La. App. 4 Cir. 1976),

held that the juvenile was entitled to a preliminary examination (probable cause hearing), finding that a

juvenileis entitled to the same constitutional safeguards as an adult. In State in the Interest of Darryl

Morrison, 406 So.2d 246 (La. App. 1 Cir. 1981), the court held that the legislature has granted the
juvenile the right to call witnesses, to cross-examine witnesses, and to be represented by counsel, in

enacting the Code of Juvenile Procedure, by not altering those rights as announced in Joshua, supra.

In theinstant case, the Juvenile Court deprived Veal of the safeguards afforded by statute and

our Constitution when it allowed the OIDP attorney to stipulate to probable cause instead of



conducting a*hearing” whereby the state is required to prove probable cause as mandated by

La.Ch.C. art. 819 and 820. Stipulating to probable cause, like waiving exclusive jurisdiction in Kent,
supra, has a profound effect on the rights of ajuvenile. Once transferred to criminal court, the special
rights and immunities as set forth in Kent are no longer afforded to the juvenile. Further, once ajuvenile
istransferred to criminal district court, he can never be tried in juvenile court again.

What makes the decision to stipulate to probable cause (instead of a probable cause hearing)
more egregious, is the fact that one of the victims of the alleged crime, SL Williams, has sworn by
affidavit that he is positive that Veal and co-defendant, Dawson, were not the perpetrators of the crime.
His statement reads, in pertinent part:

“l am positive that it was not Raymond Veal, Shawn Dawson or
Damon Dawson who broke into my house on Christmas night. | told
the police that it was not them when they showed us these boys when
they were arrested. The men who broke into the apartment were much
older, in their mid twenties.

| had a good chanceto look at them whilethey werein the
apartment, and | knew as soon asthe police pulled the kids out

of the car that they were not the men who brokeinto the
apartment.” (Emphasis added)

Probable cause, in general, exists when the facts and circumstances within the arresting officer’s
knowledge, and of which he has reasonable and trustworthy information, are sufficient to justify aman
of average caution in the belief that the person to be arrested has committed or is committing an
offense. Gibson v. Sate, 99-1730, (La. 4/11/00), 758 So.2d 782. Citing Beck v. Ohio, 379 U.S.

89,85 S.Ct. 223, 13 L.Ed.2d 142 (1964); Miller v. East Baton Rouge Parish Sheriff's Dept. 511
S0.2d 446 (La. 1987); Sate v. Wilson, 467 So0.2d 503 (La. 1985). At thetime of Ved’sarrest, the
arresting officers were well aware of SL Williams' positive statement that neither Veal nor his co-
defendants were the perpetrators of the crime. The state was required by law to meet its burden at a
continued custody hearing and prove that despite their knowledge of SL Williams' statement, there
were sufficient facts to justify the belief that Veal and his co-defendants committed the offense.

In light of the violation of Veal’ s statutory and constitutional rights, | would grant thiswrit to

reverse the decision of the court of appeal and reinstate the trial court’s decision to quash the bill of

information and to transfer this matter back to Juvenile Court.



