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PER CURIAM

At issuein thisworkers compensation matter is whether the court of appeal
erred in awarding claimant an additiona $7,500 in attorney’ sfeesfor what it determined
were further arbitrary and capricious acts by the employer. For the reasons assigned,

we now reverse that portion of the court of appeal’ s judgment.

FACTSAND PROCEDURAL HISTORY
In 1990, Zeno Hickman began working for J. E. Merit Constructors, Inc.
(“Merit”), aBaton Rouge-based construction company, as acarpenter assigned to the
Dow Chemical plant in Plaguemine, Louisiana. Mr. Hickman was expected to work

forty hours per week, weather permitting and if work was available; however, Merit did



not guarantee aforty-hour work week.* In October 1994, Mr. Hickman injured his
back while in the course and scope of hisemployment. Following theinjury, Merit paid
Mr. Hickman temporary total disability (“TTD”) benefits of $304.80 weekly.

In March 1996, Mr. Hickman underwent afunctional capacity evaluation and was
discharged to sedentary, light-duty work with certainrestrictions. In particular, it was
recommended that Mr. Hickman not drive for more than one hour without stopping.
Thereafter, Merit retained a vocational rehabilitation counselor to evaluate Mr.
Hickman'’ sability to return to theworkforce. The vocational rehabilitation counsel or
forwarded six job descriptions to Mr. Hickman'’s treating physicians, all of whom
agreed that one or more of the jobswere appropriate for Mr. Hickman and within his
physical limitations. On February 12, 1997, Mr. Hickman underwent a second
functional capacity evaluation; this evaluation also placed himin light-duty work with
restrictions. By letter dated February 17, 1997, the vocational rehabilitation counselor
forwarded to Mr. Hickman’ s attorney the specific employer and contact persons for
each of the job descriptions earlier provided. Mr. Hickman apparently attempted to
contact each of the listed employers, but found that he was not qualified for the jobs
or that the available jobs could not accommodate his physical limitations. Nevertheless,
on February 27, 1997, ten days after it forwarded the information, Merit converted Mr.
Hickman’s TTD benefits to supplemental earnings benefits (“ SEBS”).

In August 1997, Merit offered Mr. Hickman alight-duty carpenter’sjob at the
Borden Chemical plant located in Geismar, Louisiana, some 60 miles from Mr.
Hickman's home, which paid more than Mr. Hickman had been earning prior to his

injury. Mr. Hickman’s attorney responded seeking further information about the

Y Infact, from January through October 1994 (atotal of 45 weeks), Mr. Hickman worked only 13
forty-hour weeks. Based on this work history, the workers' compensation judge concluded that Mr.
Hickman was a part-time employee.



position. In September 1997, a second letter was forwarded to Mr. Hickman via his
attorney, providing ajob description and stating that the job would be modified for light
duty and within Mr. Hickman’s physical limitations. Mr. Hickman was given seven
days to respond to Merit's offer. Having already found employment as a security
guard,> Mr. Hickman did not accept the Geismar job. In October 1997, Merit
terminated SEBs.

Mr. Hickman subsequently filed suit against Merit and its insurer, seeking
penalties and attorney’ s fees for Merit’s premature conversion of TTD benefits to
SEBs and for wrongful termination of SEBs. After atwo-day trial, the workers
compensation judge agreed that Merit prematurely converted Mr. Hickman's TTD
benefitsto SEBS, on the ground that the vocational rehabilitation provided by Merit was
insufficient. Finding Merit’s conduct in thisregard was arbitrary and capricious, the
workers' compensation judge awarded Mr. Hickman $2,000 in pendtiesand $3,000in
attorney’ s fees.

However, the workers' compensation judge found that Merit was not arbitrary
and capricious in terminating Mr. Hickman's SEBs. The workers compensation
judge acknowledged Mr. Hickman’'s medical restrictions and the distance of the
Geismar plant from Mr. Hickman’s home, but made specific findings of fact that the
offer of employment at the Geismar plant was within the employer’s geographic
location, and that the driving time was reasonable and within the restrictions placed
upon Mr. Hickman by his physicians. Based on this reasoning, the workers

compensation judge concluded that Merit was not responsible for SEBs beyond its

2 Mr. Hickman found the security guard job on hisown, independently of any vocational rehabilitation
effortsmade by hisemployer. However, it paid $5 per hour, far lessthan Mr. Hickman earned prior to his
injury.



offer of employment at a job paying 90% or more of Mr. Hickman’s pre-accident
wages, and she refused to award penalties and attorney’ s fees on this issue.

Mr. Hickman appealed the judgment rendered by the workers' compensation
judge, and Merit answered the appeal. The Court of Appeal, Third Circuit affirmed in
part and reversedin part.® The court agreed with the workers' compensation judge that
Merit prematurely converted Mr. Hickman's TTD benefitsto SEBs, and affirmed her
assessment of pendtiesand attorney’ sfees on that issue. However, the court of appeal
reversed theworkers' compensation judge’ sruling that Mr. Hickman was apart-time
employee, and reversed her determination that despite Mr. Hickman’s medical
restrictions, hewas reasonably ableto travel the distance to the Geismar job. The court
further concluded Merit acted arbitrarily and capricioudy in deeming Mr. Hickman to
be a part-time employee and in terminating SEBs. For these actions, the court of
appeal awarded Mr. Hickman an additional $7,500 in attorney’ s fees.

Upon Merit’s application, we granted certiorari solely to consider the issue of

attorney’ s fees.*

DISCUSSION
Assuming, without deciding, that the court of appeal correctly reversed the
judgment of the workers' compensation judge with regard to Merit’ s termination of
SEBsdueto theavailability of other employment and its cal cul ation of benefits based

on part-time rather than full-time employment, the sole issue presented for our

3 J. E. Merit Constructors, Inc. v. Hickman, 99-1389 (La. App. 3d Cir. 3/1/00), 758 So. 2d 320.
4 J. E. Merit Constructors, Inc. v. Hickman, 00-0943 (La. 6/2/00), 762 So. 2d 1114.
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congderation iswhether Merit’ sactionsin thisregard riseto the leve of being arbitrary,
capricious, or without probable cause.”

Under La. R.S. 23:1201.2, reasonable attorney’ s fees are awarded as a penalty
under the workers' compensation law when an employer discontinues payment of
benefits, “when such discontinuance is found to be arbitrary, capricious, or without
probablecause.”® Arbitrary and capricious behavior iswillful and unreasonable action,
without consideration and regard for the facts and circumstances presented. Williams
v. Rush Masonry, Inc., 98-2271, p. 8 (La. 6/29/99), 737 So. 2d 41, 45-46. An award
of attorney’ sfeesin aworkers compensation case is essentially penal in nature, asit
is intended to discourage indifference and undesirable conduct by employers and
insurers. Sharbono v. Seve Lang & Son Loggers, 97-0110 (La. 7/1/97), 696 So. 2d
1382 (citations omitted). Attorney’s fees should not be imposed in doubtful cases,
where a bonafide dispute exists as to the employee’ s entitlement to benefits, and the
mere fact that an employer loses a disputed claim is not determinative. 1d.

Applying these preceptsto the case before us, it is clear that Merit’ sactionsin
terminating Mr. Hickman' s SEBs based on the avail ability of other employment and in
calculating benefits based on part-time rather than full-time status, even if legally
incorrect, do not rise to the level of being arbitrary, capricious, or without probable

cause. In both instances, abonafide dispute existed between Merit and Mr. Hickman

°> Becausethe grant of certiorari waslimited to theissue of attorney’ sfees, we have not reviewed the
merits of the court of appeal’s decision, and we express no opinion on the correctness of the court of
appeal’ s holding.

¢ Ininstanceswhere the employer failsto commence payment of benefits, pendtiesand attorney’ sfees
areauthorized under La. R.S. 23:1201F, unlessthe claimisreasonably controverted. See McCarroll v.
Airport Shuttle, Inc., 00-1123 (La. 11/28/00), ~ So.2d . However, because the instant case
involves discontinuation of benefits rather than failure to provide benefits, La. R.S. 23:1201.2, not La. R.S.
23:1201F, applies. See Williamsv. Rush Masonry, Inc., 98-2271, p. 6 (La. 6/29/99), 737 So. 2d 41, 45
(“[s]ince this 1995 amendment, Section 1201.2 now addresses solely the discontinuance of payment of
claims, while Section 1201 now addresses solely thetimeliness of commencement of benefit paymentsand
timeliness of continued payments.”)



concerning thefactsand the law. Significantly, the workers' compensation judge found
infavor of Merit on both disputed issues. While these substantive determinationswere
later reversed on appeal, the finding of the workers' compensation judge in favor of
Meritisvirtualy conclusive that itsactions were reasonable and were not arbitrary and
capricious. If this were not so, it would suggest that the workers compensation
judge sruling infavor of Merit wasitsdlf arbitrary and capricious. It would very rarely
be appropriate for an appellate court to award attorney’ s fees based on employer
actions which the trier of fact previously found did not rise to the level of being
arbitrary and capricious (and in fact found to be meritorious).

Accordingly, we must reverse the judgment of the court of appeal insofar asit
finds arbitrary and capricious acts by the employer beyond those found by the
workers compensation judge, and insofar as it awards Mr. Hickman additional

attorney’ s fees in the amount of $7,500.

DECREE
For the reasons assigned, the judgment of the court of appeal isreversed insofar
asit awards an additiona $7,500 in attorney’ s fees againgt J. E. Merit Constructors,
Inc. for arbitrary and capricious acts beyond those found by the workers

compensation judge.



