5/25/01
SUPREME COURT OF LOUISIANA

No. 00-C-1921 c/w No. 00-C-2041

NEW ORLEANS FIREFIGHTERS LOCAL 632 ET AL.
Versus
THE CITY OF NEW ORLEANSET AL.

ON WRIT OF CERTIORARI TO THE COURT OF APPEAL,
FOURTH CIRCUIT, PARISH OF ORLEANS

LEMMON, Justice

In this ongoing litigation between the New Orleans Firefighters Local 32 and the
City of New Orleans, the principal issues presently before this court are whether the
Fireman’ s Minimum Wages and Maximum Hours Law, La. Rev. Stat. 33:1991-1999,
areviolated (1) by the“useit or loseit” policy in the Rules of the New Orleans Civil
Service Commission regarding the accumul ation of annual leave, or (2) by the Rules

of the Commission regarding longevity pay increases.

Facts
In 1981, the Firefightersfiled a class action against the City and certain City
officials, and later joined the Commission and its Director. The action primarily

challenged Commission Rule V111, 81.2, which established a“useit or loseit” policy
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concerning the Firefighters use of accumulated annual leave in excess of ninety days
(or forty-five days depending on the date of hire of the particular fireman). The
Firefighters contended that the City’ simplementation of the “useit or loseit” policy
violated La. Rev. Stat. 33:1996, which providesfor entitlement to annua vacation days
and further provides that “[the] vacation privileges herein provided shall not be
forfeited by any member of the department for any cause. . . .”

Subsequently, the Firefighters again amended their petition to assert (1) that La.
Rev. Stat. 33:1996 providesfor accrua of more annual leave per year than alowed by
Commission Rule VIII, 81.1, and (2) that the Commission Rule 1V, §88.1 provides for
lessfrequent longevity pay increasesthanisrequired by La. Rev. Stat. 33:1992B. In
this respect, the Firefighters also claimed that Commission Rule 1V, 88.1 fails to
consider their actual salary (base pay plus accrued longevity) in the computation of
longevity pay increases.

After lengthy preliminary proceedings, thetria court on July 19, 1993 certified
the classaction, dividing plaintiffsinto three classes. Class One consisted of all active
and retired Firefighterswho forfeited accrued annua leave under the“ useit or loseit”
policy. Class Two consisted of al Firefighters who were denied the full measure of
annual leavedays. Class Three consisted of all Firefighterswho were deprived of the
full longevity pay increases.

Thereafter, the Firefightersmoved for partiad summary judgment on theissue of

liability. The City responded with several constitutional and statutory arguments.*

The argunents by the Cty and the Commission that the
Loui siana Constitution prohibits the application of t he
Firemen’s M ni mum WAges and Maxi mum Hours Law to the City of New
Oleans were raised and rejected in New Oleans Firefighters
Assoc. v. Gvil Serv. Commin of the Gty of N.O, 422 So. 2d 402
(La. 1982), which held that La. Const. art. VI, 814 expressly
reserved to the Legislature the authority to establish statew de
rules providing for mninmm wages and working conditions for
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In April 1999, thetrial court rendered apartia summary judgment infavor of the
Firefighters, ruling that (1) the members of Class One, who forfeited accrued annual
leave by operation of Commission Rule VI, 881.2 and 1.3, were entitled to back pay
and future pay, subject to any applicable set-off and credit; (2) the membersof Class
Two, who were denied their full annua |eave entitlement because of Commission Rule
VIII, 81.1, were entitled to back pay and future pay, subject to a credit for any
payments they may have received; and (3) members of Class Three, whose annual
longevity pay increaseswere limited by operation of Commission RulelV, 88.1, were
entitled back pay and future pay, subject to a credit for any payments they may have
received. The court certified the judgment for immediate appeal pursuant toLa. Code
Civ. Proc. art. 1915B(1).

On appedl, the court held that defendants, despite the clear language of La. Rev.
Stat. 33:1996, implemented rules and policies that impermissibly limited the amount of
annual leave that Firefighters may accumulate and carry over from year to year. 99-
1995 (La. App. 4th Cir. 6/7/00), 767 So. 2d 112, 114. The court further held that La.
Rev. Stat. 33:1996 prohibits the Commission’s placing a ceiling on the amount of
annual leave Firefighters may accrue. Additionally, the court held that Commission
Rule 1V, 88.1 isfar less generous than La. Rev. Stat. 33:1992B, and violates that

statute.

firenmen. Noting further that the “plenary |egislative power to
adopt |aws providing for mninmm wages and worki ng conditions of
muni ci pal firemen does not yield to the Conmmssion' s
constitutional power to adopt uniform pay plans,” id. at 411,
this court held that the firemen’s wage laws were not “an
attenpt by the legislature to fix salaries or anmend a civil
service pay plan but . . . [were] a good faith effort to set a
floor under wages and a ceiling over hours pursuant to a
consi stent statewide public policy.” |d. at 414.

In granting certiorari in the present case, this court
limted briefing and argunment to the other issues, and now
declines to revisit the 1982 deci sion.
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We granted certiorari to review the rulings below. 00-1921 c/w 00-2041
(La. 11/17/00), 774 So. 2d 152.

Amount of Annual Leave

La. Rev. Stat. 33:1996% provides that a covered fireman, after one year of
sarvice, isentitled to eighteen vacation days annually with full pay. After ten years, the
number of annual vacation days increases one day for each additional year of service,
up to a maximum of thirty days per year.

Commission Rule VI, 81.1% providesthat acovered City employee can accrue

’2La. Rev. Stat. 33:1996 provides in pertinent part:

Firemen . . . after having served one year, shall be
entitled to an annual vacation of eighteen days wth
full pay. This vacation period shall be increased one
day for each year of service over ten years, up to a
maxi mum vacation period of thirty days, all of which
shall be with full pay.

3Commi ssion Rule VII1, 81.1 provides:

Annual |eave with pay shall be earned on a bi-weekly
basis by all enpl oyees appointed subsequent to
Decenber 31, 1978, except for Enmergency, Transient, or
other enployees paid at special rates of pay in

accordance with Rule VI, Section 4.1. The accrual
rate for eligible enployees shall be .5 of a work day
for each bi-weekly accrual peri od. Part tine

enpl oyees accrue bonus |eave days in proportion to
ti me worked.

Annual |eave with pay shall be earned on a bi-weekly
basis by all enployees on the payroll as of Decenber
31, 1978, except for Energency, Transient, or other
enpl oyees paid at special rates of pay in accordance
with Rule VI, Section 4.1. The accrual rate for
eligible enployees shall be .6923 of a work day for
each bi-weekly accrual period, except for wuniforned
police personnel whose accrual rate shall be .8077 of
a wor kday for each bi-weekly accrual period.

(c) Each enpl oyee appoi nted subsequent to Decenber 31,
1978 shall be granted, on January 1 of each year,
additional days of annual |eave (termed bonus
vacation days as foll ows:

Three (3) bonus vacation days per year for
enpl oyees with five through nine cal endar years
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up to thirteen annual leave daysin years oneto four, up to sixteen daysin yearsfive
to nine, and an additional three days for each five-year period thereafter, up to a
maximum of twenty-five days of annual leave.

When the statute and the Rule are compared, it is evident that the Rule restricts
firemen to accruing less leave at a ower rate than the statute. Under the 1982

decision in New Orleans Firefighters, supra, the Civil Service Commission’s power

to adopt uniform pay scales must yield to the Legidature s plenary power to enact a
law providing minimum wagesfor firemen. Accordingly, the Commission Rule must
yield to the Revised Statute in the areas where the two are in conflict.

We conclude that the lower courts correctly recognized the Firefighters full

annual leave entitlement under La. Rev. Stat. 33:1996.

Forfeiture of Accumulated Annual L eave

of conti nuous service.

Six (6) bonus vacation days per year for
enpl oyees wth ten through fourteen cal endar
years of continuous service.

Nine (9) bonus vacation days per year for
enpl oyees with fifteen through nineteen cal endar
years of continuous service.

Twel ve (12) bonus vacation days per year for
enpl oyees with twenty or nore calendar years of
conti nuous service.



Commission Rule Vi1, 81.2* provides that accumulated annual |eave shall be
carried forward to the succeeding year, but sets alimit on the number of |eave days
that may be carried forward. The Firefighters contend that this limitation on the
accumulation of annual leave days violates La. Rev. Stat. 33:1996, which not only
provides for entitlement to a specified number of annual vacation days, but also
mandates that “vacation privileges’ shall not be forfeited for any cause. The
Firefighters argue that this statute permits firemen to accumul ate an unlimited number
of days of annual leave which may not be forfeited.

On the other hand, the City contends that La. Rev. Stat. 33:1996 does not
address the accumulation of annual leave, but merely awards firemen a minimum
number of days of annual |eave.

La Rev. Stat 33:1996 requires that firemen covered by the Act be given “annual
vacation” days “with full pay,” up to a specified maximum number of days, and
prohibitstheforfeiture of “vacation privileges. . . for any cause.” Theterm “vacation
privileges,” referring to the statutory guarantee which cannot beforfeited, meansthat
a fireman cannot be denied the right to earn and to use the statutory amount of
vacation days earned each year. Moreover, a fireman who is separated from
employment in agiven year must be paid for the vacation benefits he or she has earned

as compensation for services already rendered, even if the fireman was discharged for

4Conmmi ssion Rule VIII, 81.2 provides:

On Decenber 31 of each year the accunulated annual
| eave of all enployees hired before January 1, 1979
shall be carried forward to the succeeding year,
provi ded that accunul ated annual |eave carried forward
shall not exceed ninety (90) |eave days.

On Decenber 31 of each year the accunul ated annual
| eave of all enployees hired after Decenber 31, 1978
shall be carried forward to the succeeding year,
provi ded that accunul ated annual |eave carried forward
shal | not exceed forty-five (45) |eave days.
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the most serious cause imaginable. See Beard v. Summit Institution, 97-1784 (La.

3/4/98), 707 So. 2d 1233 (an employer cannot require an employee to forfeit earned
wages simply by enacting a policy to that effect).

Commission Rule V111, 81.2 does not violate the terms or the intent of the
statute. The statutory guarantee is that firemen be alowed to earn and to use a
minimum number of vacation days each year. The Rule, while allowing earned
vacation daysto be carried forward to a succeeding year, sSmply placesareasonable
limitation on the period of time within which earned vacation daysmust beused.® The
Rule thus denies afireman the right to earn vacation daysin oneyear at one salary and
then to demand payment for those vacation daysfifteen yearslater at ahigher salary,
but the Rule does not require forfeiture of earned vacation days which the fireman has
been given areasonable opportunity to use. A ceiling on the number of vacation days
afireman may carry forward is not, in itself, aforfeiture of earned vacation days,
unless the fireman was denied the opportunity to use those earned vacation days.

Moreover, the Rule does not violate this court’s 1982 decision in New Orleans

Firefighters, supra, which held that enforcement of the statute providing for
supplemental salary for firemen in combination with their minimum wages did not
conflict with the Civil Service Commission’ sconstitutional rulemaking authority. Nor
doesthe Rule create alabor condition for firemen that is*injurious to the safety and
welfare of the public aswell as detriment to the health, efficiency and morale of the
firefighters,” which was asignificant concern of the 1982 decision. Id. at 412. Indeed,

the stockpiling of vacation days not only isaright on which theterms of the Statute are

Since 1954, Rule VIII has limted the nunber of unused
vacation days a fireman can accunul ate to ninety. In 1979, the
nunber was | owered to forty-five.
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silent, but also runs counter to the rest, renewal and recreation purpose of vacation
days as an employment practice.

We concludethat La. Rev. Stat. 33:1996 does not either grant or deny firemen
theright to carry forward earned vacation daysto future years. The statute Ssmply is
slent on theissue and thereforeis not in conflict, on itsface, with Commission Rule
VIII, 81.2.

Neverthdess, the City arguably cannot require work conditions or undermanned
schedulesfor firemen that prevent them from using their accrued leave each year, as
such conduct by the City could constitute an impermissible forfeiture of vacation
privileges. Sincethe matter is presently before us on asummary judgment that we are

reversing in part, thisissue can be addressed at the trial on the merits.

L ongevity Pay Increases

La Rev. Stat. 33:1992A8 establishes a minimum monthly salary for firemen of
$400, and Section 1992B” mandates that every fireman with three years of continuous

service shall receive atwo percent salary increasefor each year of additional service

6La. Rev. Stat. 33:1992A provi des:

The mninmum nonthly salaries of firenmen [covered by
the Act] shall be in accordance with the follow ng
schedul e, and such salaries shall be paid sem -nonthly
not later than the fifth and twentieth day of each
cal endar nont h:

(1) A fireman shall receive a mninmm nonthly salary
of four hundred dollars per nonth.

‘La. Rev. Stat. 33:1992B provi des:

From and after the first day of August, 1962, each
menber of the fire departnent who has had three years
continuous service shall receive an increase in salary
of two percent and shall thereafter receive an
increase in salary of two percent for each year of
additional service up to and including twenty years.
Both the base pay and accrued |ongevity shall be used
in conmputing such | ongevity pay.

8



up to twenty years. On the other hand, Commission Rule IV, 88.18 providesfor salary
increases for employees, with over one year of service, of two and one-half percent
approximately every five years. Thus, the Rule’ s longevity pay increases are less
frequent than statutorily required, resulting in most casesin alesser actua salary than
If the statutory increases were implemented.®

The City contends that the statutory scheme, providing for aminimum salary
and longevity increases, must be viewed as a whole. The City argues that the

Firefighters recelve a base salary greatly in excess of $400, and that the base salary

8Commi ssion Rule 1V, 88.1 provides:

| ncreases in salaries above the normal rate of pay as
provided for elsewhere in these Rules shall be granted
to enployees in accordance with the conditions |isted
bel ow;

(a) Al enployees having nore than one (1) but |ess
than five (5) years of consecutive service under
current enploynent shall receive an additional two and
one-half (2 ¥4 over their normal rate of pay.

(b) Al enployees having nore than five (5) but |ess
than ten (10) vyears of consecutive service under
current enploynent shall receive an additional two and
one-half (2 ¥4 over their normal rate of pay.

(c) Al enployees having nore than ten (10) but |ess
than fifteen (15) years of consecutive service under
current enploynent shall receive an additional two and
one-half (2 ¥4 over their normal rate of pay.

(d) All enployees having nore than fifteen (15) but
less than twenty (20) years of consecutive service
under current enploynment shall receive an additiona
two and one-half (2 Y29 over their normal rate of pay.

(e) Al'l enployees having nore than twenty-five (25)
years of consecutive service under current enploynent
shall receive an additional two and one-half (2 %24
over their normal rate of pay.

(f) Al enployees having nore than twenty-five (25)
years of consecutive service under current enploynent
shall receive one (1) additional half-step for each
ensui ng five year segnent of consecutive enpl oynent.

The increases under the Rule also are calculated only on
base salary, rather than on base salary plus accrued |ongevity
pay required in the cal cul ation under La. Rev. Stat. 33:1992B.
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plus the longevity increases provided in the Rule compensate the Firefighters well
above the minimum level required by law.

RulelV, 88.1 clearly violates La. Rev. Stat. 33:1992B, which by itstermsis
applicableto * each member of thefire department” and not only to those who are paid
the statutory minimum salary. The City simply chose to disregard the statute that
clearly mandates the amount and frequency of longevity pay increasesfor all firemen,
and to justify this conduct on the basis that the City pays higher than minimum base
sdaries. Thiscourt cannot allow the statute to be disregarded, and the City’ s recourse

rests with the Legidature.
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Decree

For these reasons, the summary judgments of the lower courts are reversed as
to back pay and future pay that were held to be forfeited by operation of Commission
Rule VIIl, 81.2, and that portion of the motion for summary judgment is denied. In

all other respects, the summary judgments of the lower courts are affirmed.
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