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VI CTORY, J. (dissenting)

The majority correctly concludes that the
| egi slature, when it adopted and | ater anended La.C. Cr.P
art. 905.2(A), neither contenpl ated nor addressed the
i ntroduction of victiminpact evidence in a capital case where
the victimsurvives the offense. Article 905.2(A) is silent
on the subject. That being the case, | believe the resolution
of the issue before us is controlled by our existing case |aw.

In State v. Bernard, 608 So. 2d 966 (La. 1992), we

approved the use of victiminpact evidence in a capital case

at a time when there was no |l egislative expression of will on
the subject. Since there is still no expression of |egislative
will on the question of using such evidence in a capital case

where the victimsurvives, the sane reasoning we applied in
Bernard should guide us here. In Bernard, we relied heavily
on the decision of the United States Suprene Court in Payne v.
Tennessee, 501 U. S. 808, 111 S. C. 2597 (1991). There, the
Court held that the harmresulting froma particular crine is
an inportant concern of the crimnal law and that for a jury

to assess neaningfully the defendant’s noral culpability, it



shoul d have before it evidence of the specific harm caused by
t he def endant

At the tinme we decided Bernard, the Code of Crimna
Procedure provided, w thout further detail, that evidence of
t he circunstances of the event and the character and
propensities of the offender could be introduced at the
penalty phase. W concluded that, under limting guidelines,
evi dence of the inpact of the crinme on the victims famly
could be adm tted because it reflects on the offender’s
character and propensities. Such evidence shows the offender’s
willingness to conmt the crinme, even in the face of know ng
that there would be likely inpact not only on the victim but
on the victims famly as well.

The rational for introduction of victiminpact
evi dence at the sentencing phase is to assist the jury in
determ ning an appropriate sentence for the defendant. Victim
i npact evidence is clearly relevant because it sheds |ight on
the character and propensities of the defendant, which is one
of the primary factors in determ ning an appropri ate sentence.
The fact that the victimof a capital offense survives in no
way di m nishes the jury’'s need for relevant evidence to assi st
it inits critical task of assessing the character and
propensities of the defendant so that it can arrive at a just
sent ence.

In 1998 the Louisiana Constitution was anended to
provide in Art. 1, Sec. 25:

[A] victimof crime shall have the right
to be heard during all critical stages
of . . . postconviction proceedings .

In 1999, La. R S 46:1842(2) was enacted to further nmake it
clear that the victimis entitled to be heard at any judici al
proceedi ng at which there is a disposition of the charged

of fense or where sentence is inposed. In ny view, while the



preci se i ssue of the manner of presenting victiminpact
evidence in a capital case where the victimsurvives has not
been explicitly addressed by the | egislature, the people of
this state and the | egislature have clearly evidenced their
intent that the inpact of the crinme on the victimshould be
consi dered at the sentencing phase of a proceeding. |ndeed,
in this case the disputed evidence is being offered to show
the direct inpact on the victins of the crine, who are both
still mnors. It is not being offered to show the inpact on
famly menbers. Surely, this evidence is highly relevant to
the character and propensities of the offender. \Were
evidence is offered by fam |y nmenbers and professionals to
show the direct inpact of a crime on mnor victinms, who may
not be able to speak adequately for thenselves, there is anple
reason to continue to follow our decision in Bernard, as well
as the inplicit guidance found in our Constitution and in La.
R S. 46:1842(2).

Accordingly, in the absence of any expression of
legislative will to the contrary, | respectfully dissent and

woul d al |l ow the di sputed evidence to be presented to the jury.



