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Supreme Court of Louisiana

BELLE PASSTERMINAL, INC. and Harold J. Callais

VS.
JOLIN, INC. and Joseph E. Blanchard, Jr.

c/w

JOLIN, INC.
VS.
BELLE PASSTERMINAL, INC., Richard P. Guidry, Individually,
Elmo J. Pitre, Jr., Individually and Harold J.
Callais, Individually.
No. 2001-C-0149.

On Writ of Certiorari tothe Court of Appeal,
First Circuit, Parish of Lafourche

TRAYLOR, J’

We granted certiorari in this case to consider whether the court of appeal erred
in affirming thetrial court’ sruling dismissing plaintiff’s motion to annul ajudgment
renderedin 1992. For the reasons assigned, we reverse the judgment of the Court of

Appedl, First Circuit, and remand the matter to thetrial court for further proceedings.

FACTS AND PROCEDURAL HISTORY
MPaintiff, Richard Guidry, maintainsthe judgment rendered against him wasthe

result of fraud or ill practices by defendant, Joseph Blanchard. Since the basis of

" Retired Judge Robert L. Lobrano, assigned as Associate Justice Pro Tempore, participating
in the decision.



Guidry’ snullity action concerns actions taken by a co-defendant in theinitial suit, it
Is beneficial to have a complete overview of the underlying litigation.

The original Belle Pass litigation arose from the sale of amarine terminal and
docking facility at Pass Fourchon in LaFourche, Louisiana. In 1988, Joe Blanchard
(Blanchard), attempted to negotiate a sale of his marine dock and terminal business,
known as Fourchon Docks on Pass Fourchon, with Milpark Drilling Fluids, Inc. The
land on which the dock was located was leased to Jolin, Inc.(Jolin), aclosely held
corporation owned by Blanchard, by Caillouet Land Company (CLC) pursuant to a
long-term lease. Blanchard's company, Jolin, owned the facility and leased the land
used for the facility from CLC. By the express terms of the lease, Blanchard/Jolin
could not sdll, assign, or transfer the lease without CL C's consent. After the deal with
Milpark Drilling fell through, Blanchard approached EImo Pitre, Jr. (Pitre), alocal
business man, regarding purchasing the facility. As Pitre was unable to secure
financing on hisown, he attempted to put together agroup of investors comprised of
himsalf and two other investors, Harold Callais(Callais) and Richard Guidry (Guidry).
The company created for the purpose of purchasing the docks was named Belle Pass
Terminal, Inc. (Belle Pass).

On April 6, 1989, two separate transactions occurred with the gentlemen of
Belle Pass and Blanchard. The first transaction was a cash sale of all equipment,
cranes, and forklifts and other stock used in the business to Callais for the sum of
$1,000,000.00 cash. The second transaction was the sale and mortgage agreement in
which Blanchard and his company, Jolin, sold the docking facility to Belle Passfor the
sum of $2,000,000.00 represented by a note, to be paid over a ten year period.
Guidry, as president of Belle Pass, signed the note and Guidry and Pitre personally

guaranteed the note; however, Callais did not guarantee the $2 million note.



After the sale, the Belle Pass business struggled and the rel ationships between
the parties became strained. Pitre, who was working as the manager of the dock, was
terminated by Guidry and Callais following Pitre' s indictment on felony countsin
federa court, and Pitre filed alawsuit against Guidry and Callais over histermination.
Blanchard a so became upset with Guidry and Callaisover Pitresdismissa from Belle
Pass. Following Pitre stermination, the parties encountered difficultiesinvolving the
required insurance coverage and timeliness of the scheduled paymentsto Blanchard.
Thereafter, Blanchard and Jolin filed alawsuit on the promissory note against Belle
Pass, Guidry, Pitre, and Callais.

The Belle Pass matter wastried beforeajury in early 1992. Thecritical issue
presented to the jury concerned whether Jolin's lease of the CLC land had been sold
to Belle Pass. Thejury determined that Jolin and Blanchard had not sold the lease
issued by CLC to Belle Pass, Guidry, and Pitre. Asaresult of this determination,
judgment was rendered in the action on the promissory note in favor of Jolin and
Blanchard and against Belle Pass, Guidry, and Pitre for $2 million plus interest.

Asaresult of the verdict and judgment, Belle Pass declared bankruptcy. Inthe
bankruptcy proceeding, Blanchard foreclosed on his mortgage and succeeded in
reclaming theterminal facility. Blanchard then began executing hisjudgment against
Guidry, but made no effort to execute against Pitre until May 7, 1995. However,
Blanchard was unable to execute the judgment against Pitre because Pitre had also
declared bankruptcy.

The proliferation of litigation spawned by the 1989 Belle Pass transaction
continued on September 18, 1995, when Rodney J. Martin filed a suit for breach of
contract against Blanchard, Blanchard's wife, Linda, and Elmo Pitre, I11, d/b/aR & J

Trucking Company. Martin aleged the defendantswerejointly and solidarily liableto



him for the principal sum of $34,096.88, and also sought to recover lost profits and
damages allegedly resulting from the defendant's alleged breach of contract.

The testimony in Martin's case revealed that in early 1991, Pitre approached
Rodney Martin with a scheme he claimed would be very profitable for himself and
Martin. Pitre explained that Blanchard was engaged in litigation arising from the sale
of theterminal facility at Port Fourchon to Belle Pass and that Blanchard needed help
in paying hislegal fees. According to Martin, Blanchard and Pitre were seeking to
obtain ajudgment againgt Callais and Guidry for the $2 million note. Martin claimed
hisrolewasto provide fundsto Blanchard on hislega expenses, and, in exchange, he
would be considered an equal partner when Blanchard and Pitre returned to business
in Fourchon at the old Jolin facility. Martin subsequently took out loans on his home
in order to provide money to Blanchard for hislegal fees. According to Martin, his
arrangements with Blanchard and Pitre were to be kept secret from Callais and Guidry.
Martin was never repaid for hisloans made to Blanchard for his legal expenses.

When Guidry became aware of the alliance between Blanchard and Pitre, hefiled
asuit on November 15, 1995, pursuant to La. Code Civ. P. art. 2004. Guidry sought
to annul the 1992 judgment in the Belle Pass litigation which was originaly rendered
on March 2, 1992. Guidry contended that he knew nothing of the pact between
Blanchard and Pitre until Martin's suit was filed in September, 1995.

After atria on Guidry’ smotion to annul, thetria court denied Guidry's petition
seeking annulment of the 1992 judgment. Thetria court found that although Pitre was
not completely forthcoming in his testimony, sufficient evidence presented at the
original trial should have led thejury to believe that Pitre was not completely aligned
with Guidry and Callais. The court of appeal affirmed thetrial court, finding Guidry

was not deprived of his legal rights, and pretermitted the issue of whether the



enforcement of the judgment would be inequitable and unconscionable.
We granted writs to consider the correctness of these rulings. Belle Pass

Terminal, Inc. v. Jolin, 01-0149 (La. 4/20/01), --So.2d --.

DISCUSSION

Accordingto La. Code Civ. P. art. 2004, any final judgment obtained by fraud
or ill practicesmay be annulled. However, thearticleisnot limited to cases of actua
fraud or intentional wrongdoing, but is sufficiently broad to encompassall situations
wherein ajudgment is rendered through some improper practice or procedure. Kem
Search v. Sheffield, 434 So.2d 1067 (La.1983). It isimperative that courtsreview a
petition for nullity closely as an action for nullity based on fraud or ill practicesis not
intended as a substitute for an appeal or as a second chance to prove aclaim that was
previously denied for failure of proof. The purpose of an action for nullity isto
prevent i njustice which cannot be corrected through new trialsand appeals. Gladstone

v. American Auto. Assn, Inc., 419 So.2d 1219, 1222 (La. 1982), citing Project of

L ouisiana Code of Practice of 1825 at 97 (Official Reprint, 1938). Clearly, the delays
for asserting amotion for new trial aswell asthe apped delays have long since expired
for Guidry.

Thetria court denied Guidry’ smotion to annul the original judgment, finding
thejury “probably” would not have reached adifferent verdict if it had known thetrue
relationship between Pitre and Blanchard. Guidry disagrees. He argues that the
original Belle Pass judgment was rendered as a result of fraud or ill practices.
Guidry’s contention is that, had the jury in the 1992 Belle Pass trial known of the
relationship that existed between Blanchard and Pitre, and if it had known that Pitre

was directing Martin to provide funds to Blanchard for hislegal expenses, the jury



would have regjected the Blanchard/Pitre version of the 1989 transaction. At the hearing
on the annulment, Guidry produced testimony from Martin and Pitre himself to
support hisalegations. All of Guidry’s evidence was amed at proving that the jury
should have been aware of the agreement between Blanchard and Pitre and to show
that Pitre had “nothing to lose” in the Belle Pass litigation.

Inreviewing adecision of thetrial court on apetition for nullity, theissuefor
the reviewing court is not whether thetrial court was right or wrong but whether the
trial court's conclusions were reasonable. Kem Search at 1071. Accordingly, we
must consider whether theruling of thetrial court, denying Guidry’ s motion to annul
the 1992 judgement, was reasonabl e.

L ouisianajurisprudence setsforth two criteriato determine whether ajudgment
has been rendered through fraud or ill practices, and isthus subject to nullification: (1)
whether circumstances under which the judgment was rendered showed the
deprivation of legal rightsof thelitigant seeking relief; and (2) whether enforcement
of the judgment would be unconscionable or inequitable. Johnson v. Jones-Jour net,
320 S0.2d 533 (La.1975), Smith v. Cajun Insulation, Inc. 392 So.2d 398 (La.1980),
and Ward v. Pennington, 523 So.2d 1286 (La. 1988).

First, we must determine whether the circumstances under which the judgment
was rendered show adeprivation of Guidry’slegal rights. Initsopinion, the court of
appeal stated that a legal right has been defined as “the opportunity to appear and
assert adefense.” Belle Pass Terminal v. Jolin, 99-2988 (La. App. 1 Cir. 12/22/00),
774 So0.2d 1251, 1254, citing Johnson at 537. We find the court of appeal’s
Interpretation of what constitutesalegal right istoo narrowly tailored, thus addressing
only those instances where the litigant fails to appear in court or assert a defense.

Furthermore, the definition used by the court of appeal failsto consider circumstances



where the litigant appearsin court but is prevented from participating in afair and
impartial proceeding dueto ill practices of another party. Surely, anindividual may
receive notice of trial, retain counsel and appear in hisown defense; but if material
realignment isdeliberately kept hidden from the individual, hisexercise of hisright to
appeal and defend are rendered worthless. Article I, Section 22 of the Louisiana
Condtitution providesthat “all courts shall be open, and every person shall have an
adequate remedy by due process of law and justice, administered without denial,
partiality, or unreasonable delay, for injury to himin his person property, reputation,
or other right.” La. Const. Art. I, Section 22. While a civil defendant is not
condtitutionally entitled to atrial, once atrial commences, it isabasic precept that the
proceedings must befair. Hence, we find that aright to afair and impartial trial isa
legal right entitled to all participantsin alegal proceeding.

In the instant case, Guidry was deprived of hislegal right to afair and impartial
trial due to the collusion between Blanchard and Pitre. The evidence presented at the
annulment hearing established that Pitre made severd materia misrepresentationsto the
court during the original trial. In Spencev. Spence, 158 La. 961, 105 So. 28 (1925),
this court, in interpreting Article 607 of the Code of Practice (the source of Article
2004), stated that "perjury is not a ground for vacating the judgment where the
judgment does not rest upon the perjured testimony, aswhere it relatesto an immateria
matter."” Spence 105 So. at 30. Although the Spence decision did not turn on the
guoted language, alogical interpretation of Article 2004 dictates that ajudgment will
not be annulled on account of fraud or ill practicein the course of alegal proceeding
if the fraud or ill practice pertained to a matter irrelevant to the basis of the decision
and the judgment therefore was not obtained by fraud or ill practice. Ward v.

Pennington, 523 So.2d 1286 (La. 1988).



After evaluating the misrepresentations made by Pitreinthe original trial, we
find the statements made by Pitre were material to the issue presented to thejury. In
the original Belle Pass proceeding the jury interrogatories asked the jury to consider
the issue of whether Blanchard sold the |ease to Belle Pass Terminal, Inc., Richard
Guidry and EImo Fitre, Jr. on April 6, 1989. Severa witnessestedtified at the origina
trial, including Blanchard, Guidry, Callais and Pitre. During his testimony in the
original trial, Pitre was questioned not only to the intent of the parties at the time of
confecting the agreement but he was a so questioned regarding his relationship with
Blanchard. Pitretestified that Blanchard never intended to sell the lease to Belle Pass
and denied having any relationship with Blanchard. On the critical issue of whether
there had been a sale of lease, Pitre testified:

Q: Now, was there a discussion at that time about whether or

not Belle Pass, Inc. or the group, Callais, Guidry and Pitre,

would buy the leases from Jolin?
A: The deal was ssimple. Harold Callais was to buy the

equipment for amillion dollars. He would turn around and

sell that equipment to the corporation...The leases were

never to be transferred or sold at that time. Never, never.
Conversdly, Guidry maintained that Blanchard did sell the lease to Belle Pass. Pitre
was also asked whether he met with Blanchard and his attorney to prepare his
testimony. Pitre admitted to meeting with Blanchard and hisattorney, but claimed that
he only met with the two mento review hisdeposition.! He emphatically testified that
his testimony was truthful. Furthermore, Pitre was questioned regarding statements
made which suggested that he would be in business with Blanchard at the conclusion
of the trial aswell as assurances that there was no need for anyone to worry about

Blanchard' s stake in the case. Pitre denied making any such statements and denied

that he had any type of business relationship with Blanchard.

! Pogt-trial Pitre admitted that he and Blanchard rehearsed his testimony.
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By contrast, at the annulment hearing, Martin testified that Pitre wasin business
with Blanchard and that Pitre did have afinancia stakein the outcome of thecase. In
fact, Martin stated that Pitre was paying Blanchard’ slegal fees and assured him that
he would be aone-third owner in the business with Blanchard and himself. Clearly,
Martin and Guidry’ s testimony isin direct conflict with Pitre' s testimony.

Thetrial judge, in hisreasonsfor judgment, determined that there was sufficient
evidence presented at the trial to show that Pitre was aligned with Blanchard.
However, the evidence presented by Guidry raises serious doubt as to the
reasonableness of the trial judge's finding. The agreement between Pitre and
Blanchard in effect threatened Guidry’ sright to afair tria for two reasons. First, Pitre
had an incentive to perjure himself, since he had afinancial interest in Blanchard's
recovery. Second, Pitre' stestimony skewed the presentation of the caseto the jury.
Jurors aretraditionally unfamiliar with court proceedings, they come to court expecting
to see a contest between the plaintiff and the defendants, but instead see one of the
defendants cooperating with the plaintiff. Such cooperation was certainly detrimental
to Guidry. Thefarce presented by Pitre and Blanchard servesto distort the judicial
process. Pitre who was a cul pable defendant, made a“good deal” with Blanchard and
ended up paying nothing towards the liability. Clearly, thisisnot behavior which
should be sanctioned by the courts.

The agreement between Pitre and Blanchard undoubtably thwarted the fairness
of the proceeding sincethejury could not fairly weigh Pitre’ s self-serving testimony.
Based on the evidence presented at the hearing, we find Guidry was deprived of his
legal right to afair and impartial trial due to the material misrepresentations made by
Pitre.

Having determined that Guidry was deprived of alegal right, we must now



decide whether the enforcement of the judgment would be unconscionable and
inequitable. Asaresult of theorigina verdict, Belle Pass wasforced into bankruptcy;
Blanchard reacquired the terminal; and Blanchard began to execute on the two (2)
million dollar note against only Guidry. Itisindisputable that Guidry has suffered a
great loss from the actions of Pitre and Blanchard. However, what truly is
unconscionable is the disrespect the parties have shown for the judicial system. As
stated above, numerous instances were cited by Guidry and confirmed by Martin
and/or Pitre himself, to establish that there were serious misrepresentations made to
thejury. It isimperative that courts not sanction the agreements between partieswhich
prevent courts from knowing facts necessary to make a fair and impartial
determination. Itisevery court’sduty to protect the integrity of thejudicia system;
therefore, this behavior cannot betolerated. Thus, wefind that the enforcement of the
1992 judgment would be unconscionable and inequitable.
CONCLUSION

Thereare persuasive cons derations against disturbing theintegrity of thefinal
judgments obtained without artifice. Johnson, 320 So.2d at 537. However, when
judgments are obtained with fraud or ill practices, courts are obliged to strike down
those judgments. The case presented to this court presented egregious facts and the
parties whose actions resulted in the original judgment should not prosper from their
Il practices. Accordingly, we find the court of appeal erred in affirming the trial
court’sruling. The matter is remanded to thetrial court for further proceedings.

DECREE

For the reasons assigned, the judgment of the lower courts are reversed. The

matter is remanded to the trial court for further proceedings.

REVERSED.
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