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In this prosecution for first degree murder followi ng the death of
respondent's 22-nont h-ol d daughter, Aspen, respondent entered a guilty plea to
mansl aughter, La. R S. 14:31, and received a sentence of 20 years inprisonnent
at hard labor. Because mansl aughter is one of the enunerated crinmes of
violence in La.C.Cr.P. art. 2(13), respondent nust serve nearly all of his
termwithout eligibility for parole. La.R S. 15:574.4(B). Although, as a
first felony offender, respondent would otherwise remain eligible for
di m nution of sentence for good behavior (“good tine”), cf. La.R S
15:571.3(0O(1)(q), the trial court exercised its discretion under La.C. Cr.P.
art. 890.1(B) and deni ed respondent good tinme altogether. On appeal, the
Third Circuit found respondent's sentence excessive because it appeared that

the trial court had disregarded a strong showi ng of nitigating circunstances.

State v. Jones, 99-0122, p. 8 (La. App. 3¢ Cir. 6/23/99), 742 So.2d 597, 602

(“[T]he record discloses that the very i nmature defendant, who fathered Aspen
when he was only seventeen, did try to protect Aspen, caring for her and
fighting with [her nother] Amy over the abusive events he witnessed. His
conduct of neglect and omi ssion was not deliberately cruel; he did not use

vi ol ence or cause others to use violence against Aspen; he did not act in

concert with Any to hurt Aspen . . . he did not contenplate that his conduct

"Patricia Rivet Mirray, Associate Justice Ad Hoc, sitting for Knoll, J.
recused.

James C. Gulotta, Justice Pro Tenpore, sitting for associate justice,
Harry T. Lenmon.



woul d cause serious harm. . . .”). The court of appeal also found that the
trial judge had failed to satisfy the requirenments of La.C. Cr.P. art.

556. 1(A) (1) that he personally explain the nature and el ements of the charge
to respondent during the plea colloquy and advise himwith regard to the

penalties carried by the offense of manslaughter. “That error,” the court of
appeal observed, “alone is reversible error.” Jones, 99-0122 at 11, 742 So.2d
at 604. However, the court of appeal refrained fromsetting aside
respondent's conviction and vacated only his sentence, remanding the case to
the district court for resentencing. Jones, 99-0122 at 12, 742 So.2d at 604.
We granted the state's application to review the decision bel ow because the
court of appeal erred in two respects.

First, respondent challenged only his sentence in the court bel ow, not

his underlying conviction. 1In State v. Guzman, 99-1528, p. 6 (La. 5/16/00),

769 So.2d 1158, 1162, this Court overruled its prior decision in State v.
Godej ohn, 425 So.2d 750, 751 (La. 1983), and nade clear that a guilty plea

colloquy is not part of the record for purposes of error patent review. See

also State v. Filer, 00-0073 (La. 6/30/00), 762 So.2d 1080. A review ng court
may therefore not enforce the requirenments of La.C.Cr.P. art. 556.1 by
vacating sua sponte the guilty plea of a defendant who nmakes no conplai nt on
appeal about his conviction. 1In the present case, the court of appea
implicitly recogni zed the danger of vacating a guilty plea to a substantially
reduced charge when it refrained fromsetting aside respondent’'s conviction
for mansl aughter and returning himto face the original charge of first degree
nmurder, a capital offense, even though it had found reversible error in the
trial judge's failure to comply with La.C.Cr.P. art. 556.1(A). See Guzman,
99-1528 at p. 3, n. 3, 769 So.2d. at 1162 (“We note that treating [a]
[deficiency in the plea colloquy required by art. 556.1] as an error patent

produces undesirabl e consequences . . . . [Tlhis Court has recently
encountered cases in which an intermediate court reversed a conviction,
arising froma plea bargain, based on an error that the defendant deliberately
chose not to raise because the defendant was satisfied with the plea

bargain.”) (citing State v. Reynolds, 98-2281 (La. 4/16/99), 733 So.2d 1191)).

The court of appeal also erred in setting aside respondent's sentence as

excessive. After considering all of the evidence presented below, the trial



court found as a factual matter that respondent, who net his daughter's nother
in Mchigan after noving there in 1993 to live with his father follow ng the
separation of his parents, had inflicted none of the injuries on his daughter
in a pattern of abuse begun by the nother in M chigan where the victimwas
born in the fall of 1995. Gven that factual prenise, another trial judge may
have wei ghed differently respondent's inmmturity and | ack of experience in
coping with the circunmstances in which he found hinself.

However, the question on sentence review is not whether another sentence
woul d have been nore appropriate but whether the trial court abused its broad

sentencing discretion. State v. Cook, 95-2784, p. 3 (La. 5/31/96), 674 So.2d

957, 959. In the present case, the evidence showed that in the summer of 1997
respondent returned to Louisiana with his daughter and her nother, noving into
the hone of respondent's parents in Avoyelles Parish after they reconciled,
just ahead of the Mchigan child protection authorities who had initiated an
investigation into all eged abuse involving a head injury to the child. Four
nonths later, the victimdied as the result of multiple henorrhages in her
brain. In his statenents to the police after his daughter's death, and in his
testimony at the hearing conducted by the court before inposing sentence, the
def endant acknow edged that he had been aware in the days before his
daughter's death that she was gravely ill, yet did not seek nedica

i ntervention because he feared that he would either |ose custody of the child
or face arrest for the injuries inflicted by the nother. Respondent
specifically recalled two incidents over the sunmer of 1997 in which the

not her threw her daughter to the grounds violently and that after the |ast
occasi on, he had observed the victimwal k around haphazardly as if she were

di zzy, stare at her toys with a blank affect, and roll her eyes back into her
head. Despite these signs of neurol ogical inpairnment, neither parent took any
action until the afternoon of Septenber 2, 1997, when the victim who had
suffered fresh bruises and cuts around her eyes and abrasions to her |egs
apparently after spending the norning alone with her nother, began
experiencing respiratory distress, a synmptomof brain steminjury. At |ast,
the nother called energency services and the victim in critical condition

was rushed to the hospital in Bunkie, Louisiana, and then inmediately



transported by air to the LSU Medical Center in Shreveport. She died the next
day.

According to the physicians who treated her in Bunkie and Shreveport,
the victimhad | ong passed the point of recovery by the tinme nedica
i ntervention occurred and woul d have renmi ned hel pl ess and bedri dden even if
she had sonehow survived. At the hearing conducted on respondent's pre-tria
notions, the parish coroner testified that the nunber of henorrhage foci in
the victims brain and their differing ages excluded the possibility of
accidental injuries. “In all probability,” the coroner testified, “this child
was in an abusive state for sonme tinme, which very possibly could have had a
certain anbunt of intercranial bleed for sonme tinme; and sonethi ng happened on
[ Septenber 2, 1997] that rolled it over froma mninmal bleed or a nbderate
bleed to a nmassive bleed, with the end result being death.”

Cross-exam nation of respondent at the sentencing hearing ended with the
foll owi ng exchange concerning the days imrediately before the victinm s death:

Q You knew she shoul d have gone to the hospital

A, Yes, sir.

Q You knew that [the npther] was the one who inflicted that damage
upon your child?

Q [Y]lou were the only one that could have saved that child . . . . You
coul d have prevented that child from bei ng physically abused to the
poi nt of her death; is that correct?

A, Yes, sir.

For the trial judge, who had initially determnmined on the basis of al
avail able information to inpose a |light sentence because it appeared that
respondent “sinply was negligent in his parenting of Aspen . . . ,” this
exchange becane the nmeasure of respondent's noral culpability for the
“abandonnent of his child in her greatest hour of need.” Despite his guilty
pl ea to mansl aughter, respondent argued in the court of appeal that for
pur poses of evaluating the severity of the punishnment inposed by the trial
court his crime was nore appropriately viewed as negligent homcide, a nuch
| ess serious offense carrying a maxi num sentence of five years inprisonnent at
hard labor. La.R S. 14:32. However, the legislature has recently added

Second Degree Cruelty to Juveniles to the Crininal Code, La. R S. 14:93.2.3,

1999 La. Acts 191, defining the offense as “the intentional or crimnally

4



negligent nistreatnent or neglect by anyone over the age of seventeen to any
child under the age of seventeen which causes serious bodily injury or
neur ol ogi cal inmpairment to that child.” The crinme is punishable by a nmaxi mum
termof inprisonnent of 40 years at hard | abor, the sane range provided for
the crinme of manslaughter. This recent addition to the Crimnal Code reflects
the seriousness with which the legislature requires courts to consider the
crimnal neglect of children which produces serious bodily injury or

signi ficant neurol ogi cal consequences even when that conduct does not bring
about the death of the child. Second Degree Cruelty to Juveniles was not a
crinme when the events which culmnated in the victims death occurred in the
present case, but the |egislature' s subsequent changes in pertinent |aw remain
a rel evant sentencing consideration within the limts fixed by law at the tine

of the commi ssion of the crinme. State v. Robinson, 423 So.2d 1053, 1063 (La.

1983). Wiile the trial court's factual determ nations preclude a finding in
the present case that respondent inflicted the blows that caused the victims
injuries, the evidence presented at sentencing provided a rational basis for
the court to conclude that respondent's deliberate decision not to seek

nmedi cal attention for the gravely inpaired victimcontributed to the
neur ol ogi cal crisis which ultimtely took her life. In this context, and

gi ven respondent's guilty plea to a crinme of violence which rendered him
ineligible at the outset for suspension of sentence and probation, La.C Cr.P.
art. 893(A), we cannot say, even considering the severely curtailed
opportunities for early release, that the trial court abused its broad
sentencing discretion by inposing a grossly disproportionate term of

i mprisonment. State v. Bonanno, 384 So.2d 355, 358 (La. 1980).

Accordingly, the decision of the court of appeal is reversed and this
case is remanded to the district court for execution of sentence.

JUDGMVENT OF COURT OF APPEAL REVERSED; CASE REMANDED



