
1

04/12/02 “See News Release 031 for any concurrences and/or dissents.”

SUPREME COURT OF LOUISIANA

No.  01-CC-2206

BENNETT GEIGER AND PEGGY PENDARVIS, INDIVIDUALLY
AND ON BEHALF OF THEIR MINOR DAUGHTER,

SUZANNE NICOLE PENDARVIS

versus

STATE OF LOUISIANA, THROUGH THE 
DEPARTMENT OF HEALTH AND HOSPITAL AND 

EARL K. LONG MEDICAL CENTER 

ON WRIT OF CERTIORARI TO THE COURT OF APPEAL, 
FIRST CIRCUIT, PARISH OF EAST BATON ROUGE

KIMBALL, J.

In this medical malpractice suit against the state, the state filed an exception

of prescription which was overruled by the trial court.  The court of appeal

affirmed on the ground that prescription was interrupted by a previous and timely-

filed products liability suit which alleged solidary liability between the products

liability defendants and the state.  In this court, the parties admit that the evidence

shows that the products liability suit was not timely, and neither party advocates the

correctness of the court of appeal’s reasoning, thereby rendering this issue moot.

For the following reasons, we find that the medical malpractice suit against the state

has prescribed from the date of the act of alleged malpractice, but we remand the

case to the trial court for a hearing on whether the plaintiffs’ claim has prescribed

from the date of discovery of the act of alleged malpractice.  

FACTS AND PROCEDURAL HISTORY 

The plaintiffs are the parents of a seven-month-old child who fell from an

indoor swing and was treated at Earl K. Long Hospital in Baton Rouge.



 La. R.S. 40:1299.39.1(B)(1)(a)(i) states:1

No action against the state, its agencies, or a person
covered by this Part, or his insurer, may be commenced in
any court before the claimant=s complaint has been
presented to a state medical review panel established
pursuant to this Section.

 The record contains a letter dated August 20, 1993, which is attached to the2

state=s Memorandum in Support of Exception of Prescription.  The letter is from
Plaintiffs= attorney to the commissioner of administration, informing the
commissioner that Plaintiffs= attorney is making a claim in medical malpractice.
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Individually and on behalf of their minor child, the plaintiffs filed suit on July 14,

1993 against Spalding & Evenflo Companies, Inc., Evenflo Juvenile Furniture Co.,

and Infanseat in products liability, and against the Department of Health and Human

Resources and Earl K. Long Memorial Hospital in medical malpractice.  The

plaintiffs alleged that the products liability defendants and the medical malpractice

defendants were liable “jointly, severally and in solido.” 

On August 4, 1993, the state filed exceptions of prematurity and lack of

subject matter jurisdiction on the ground that the plaintiffs had not presented their

complaint to a state medical review panel before filing suit, as required by La. R.S.

40:1299.39.1(B)(1)(a)(i) .  The trial court sustained those exceptions and dismissed1

the plaintiffs’ medical malpractice claims against the state without prejudice on

September 3, 1993.  The products liability defendants filed a motion for summary

judgment on December 8, 1994, but the record does not reveal what action was

taken on that motion or what ultimately became of that suit.  According to the

court of appeal, the plaintiffs dismissed with prejudice their suit against the

products liability defendants on September 25, 1995.

It is undisputed that the plaintiffs filed a request for a medical review panel

on August 20, 1993.   In June of 1996, the medical review panel rendered its.

opinion, finding that the evidence supports a conclusion of medical malpractice.
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On June 26, 1996, the plaintiffs filed a second lawsuit, which was against the state

alone in medical malpractice. 

The state filed an exception of prescription to the 1996 suit on August 3,

1999, and the trial court held a prescription hearing in October of that year.  At the

hearing, the state argued that the claim had prescribed because more than one year

had elapsed from the date of the act of alleged malpractice before the plaintiffs filed

their panel request, and that, under LeBreton v. Rabito, 97-2221 (La. 7/8/98), 714

So.2d 1226, the filing of the 1993 suit did not interrupt the running of prescription.

The plaintiffs countered that the claim had not prescribed from the date of the act

of alleged malpractice because the 1993 suit did indeed interrupt prescription, that

the interruption lasted until the suit was dismissed, and that the panel request was

therefore timely because it had been filed before the suit was dismissed.  On March

17, 2000, the trial court overruled the exception of prescription after considering the

evidence and the law, but without giving specific reasons.  

From this ruling, the state applied for supervisory writs, which the court of

appeal denied on October 6, 2000 in a two-to-one decision.  On January 5, 2001,

we granted writs and remanded the matter to the court of appeal for briefing,

argument, and opinion.  Geiger v. State through the Dept. of Health & Hosp., 00-

3073, p. 1 (La. 1/5/01), 777 So.2d 1238, 1238.  On remand, the court of appeal

again denied writs in a two-to-one decision.  Geiger v. State through the Dept. of

Health & Hosp., 00-0784, p. 1 (La. App. 1 Cir. 6/22/01) (unpublished opinion).

The majority suggested that, had the plaintiffs’ first suit in 1993 been against the

state alone, it would not have interrupted prescription under LeBreton.  It

concluded that the 1993 suit did interrupt prescription for a different reason, namely

that it was a timely-filed suit which alleged that the products liability defendants and
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the medical malpractice defendants were solidarily liable.  It held that “[a] timely

products liability suit filed against these defendants operates as a valid interruption

of prescription as to them and any other solidary tortfeasor.”  Geiger, 00-0784 at p.

3, ___ So.2d at ___.  The state again sought writs, which we granted to consider

the effect of LeBreton on a timely-filed products liability suit alleging solidarity with

the medical malpractice defendants.  Geiger v. State through the Dept. of Health

& Hosp., 01-2206, p. 1 (La. 11/16/01), ___ So.2d ___.

LAW AND DISCUSSION

In 1975, the legislature responded to what it perceived as a medical

malpractice crisis in Louisiana by enacting the Medical Malpractice Act.  Spradlin

v. Acadia-St. Landry Med. Found., 98-1977, p. 6 (La. 2/29/00), 758 So.2d 116,

120.  The act provides limited liability and other benefits to those who become a

“qualified health care provider” (QHCP).  La. R.S. 40:1299.41 et seq.; see also

Frank L. Maraist & Thomas C. Galligan, Louisiana Tort Law § 21-3 (1996 & supp.

2001).  One of the benefits available to a QHCP is a special prescriptive rule for

medical malpractice claims, which is found in Title 9 of the Revised Statutes, and

which states in pertinent part:

A. No action for damages for injury or death
against any . . . hospital duly licensed under the laws of
this state, . . . , whether based upon tort, or breach of
contract, or otherwise, arising out of patient care shall be
brought unless filed within one year from the date of the
alleged act, omission, or neglect, or within one year from
the date of discovery of the alleged act, omission, or
neglect;  however, even as to claims filed within one year
from the date of such discovery, in all events such claims
shall be filed at the latest within a period of three years
from the date of the alleged act, omission, or neglect.

B. The provisions of this Section shall apply to all
persons whether or not infirm or under disability of any
kind and including minors and interdicts.



 La. R.S. 40:1299.47 states in pertinent part:3

A. (1) All malpractice claims against health care
providers covered by this Part, other than claims validly
agreed for submission to a lawfully binding arbitration
procedure, shall be reviewed by a medical review panel
established as hereinafter provided for in this Section.

(2) (a) The filing of the request for a review of a claim
shall suspend the time within which suit must be instituted,
in accordance with this Part, until ninety days following
notification, by certified mail, as provided in Subsection J
of this Section, to the claimant or his attorney of the
issuance of the opinion by the medical review panel, in the
case of those health care providers covered by this Part . .
. .  Filing a request for review of a malpractice claim as
required by this Section with any agency or entity other than
the division of administration shall not suspend or interrupt
the running of prescription.

 The petition in this case does not specify a date on which the act of alleged4

malpractice occurred, and the record contains no hospital records indicating when
the child was admitted to or released from the hospital.  However, both the state
and the plaintiffs alleged July 14, 1992 as the date of the act in their filings in this
court, including the writ application, the opposition to the writ application, and both
parties’ briefs on oral argument.  In addition, the state’s exception of prescription
in the trial court alleged that the act occurred on July 14, 1992.  At the prescription
hearing, the plaintiffs did not contest July 14, 1992 as the date of the act when the
state again asserted it. 
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La. R.S. 9:5628.  This accrual of prescription is suspended by the plaintiff’s filing

of a request for a review of the claim by a medical review panel.  La. R.S.

40:1299.47.  The suspension runs from the date of the filing of the panel request3

until ninety days after the plaintiff is notified by the medical review panel of the

issuance of its opinion.  Id.  

The parties do not dispute that the act of alleged malpractice occurred on

July 14, 1992.   Therefore, 402 days elapsed from the date of the act until the filing4

of the panel request on August 20, 1993, which is more than the one year that is

allowed under § 5628.  The filing of a panel request after the accrual of a year is

ineffective to suspend prescription from the date of the act because prescription

cannot be suspended after it has run.  Rizer v. American Sur. & Fid. Ins. Co., 95-
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1200, p. 6 (La. 3/8/96), 669 So.2d 387, 390-91.  Therefore, a principal issue in this

case is whether prescription had already accrued on July 14, 1993, or whether some

other event interrupted or suspended the accrual of prescription.  As noted above,

the court of appeal concluded that the plaintiffs filed a timely products liability suit

on July 14, 1993 that interrupted prescription as to the products liability defendants

and any other solidary tortfeasor, including the state.  Geiger, 00-0784 at p. 3.  

In this court, the state contends that the court of appeal was incorrect in

relying on the solidarity alleged in the “timely” products liability suit for two

reasons.  First, the state points out that the plaintiffs admitted to this court that the

child’s fall occurred on July 13, 1992, and the products liability claim therefore

prescribed on July 13, 1993, rendering untimely the products liability suit filed on

July 14, 1993.  Second, the state argues that solidarity between the products liability

defendants and the medical malpractice defendants was never established in the

1993 suit, and cannot now be established because that suit was dismissed in its

entirety.  In response, the plaintiffs admit the evidence shows that the products

liability suit was not timely, but they maintain that that is of no moment because

they are not arguing that prescription was interrupted by a timely-filed products

liability suit alleging solidarity with the medical malpractice defendants.  In fact,

plaintiffs’ counsel stated although he agreed with the result reached by the court of

appeal, he did not agree with the way the court arrived there.

Because the parties do not dispute that the evidence shows that the products

liability suit was untimely, and because neither the plaintiffs nor the state advocate

the interruption of prescription by a timely-filed products liability suit alleging

solidarity with the medical malpractice defendants, such is no longer at issue in this

case.  



 La. C.C. art. 3462 states in pertinent part:5

Prescription is interrupted when . . . the obligee
commences action against the obligor, in a court of
competent jurisdiction and venue.  If action is commenced
in an incompetent court, or in an improper venue,
prescription is interrupted only as to a defendant served by
process within the prescriptive period.
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The state further contends that its exception of prescription should have

been granted because it proved that the medical malpractice claim had prescribed

under LeBreton.  The state submits that the court of appeal agreed with this

proposition when it stated that, under LeBreton, “the plaintiffs’ [1993] suit in

district court against relators would not serve to interrupt prescription if it were

against them alone because the claim with the medical review panel was not filed

within the one year period so as to suspend prescription.”  The plaintiffs counter

that LeBreton does not control in this case, or alternatively, that LeBreton is wrong

and should be reconsidered, but these arguments are unpersuasive.  

In LeBreton, prescription began to run on August 20, 1991, the plaintiff filed

suit on August 18, 1992, and filed her panel request on August 19, 1992.  The suit

was dismissed on an exception of prematurity, but the plaintiff did not refile her suit

until approximately five months after she was notified of the panel’s opinion.  The

defendants filed an exception of prescription in the second suit, alleging that it was

prescribed on its face.  The trial court denied the exception and the fourth circuit

agreed, but this court reversed.  This court noted that filing suit interrupts

prescription under La. C.C. art. 3462 , whereas filing a panel request suspends2

prescription under La. R.S. 40:1299.47(A)(2)(a).  Interruption causes a new

prescriptive period to commence after the period of interruption.  Such is not the

case with suspension; rather, the time which preceded the suspension is added to

the time which follows it.  Regarding statutory construction, the court explained
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that, when two statutes deal with the same subject matter, they should be

harmonized, and if there is a conflict, the statute specifically directed to the issue

must prevail as an exception to the general rule.  The court said that medical

malpractice cases are governed by special rules, one of which is that the filing of a

panel request only suspends prescription, and that this special prescription rule

conflicts with the general Civil Code articles 3466 and 3472.  Indeed, the court

found that if these Code articles were applied, the prescription and suspension

provisions of the Medical Malpractice Act would be written out.  Regarding the

impact of such a conflict in medical malpractice cases, the court stated:

If we let this ruling stand, we will condone and encourage
the technique of unnecessarily prolonging malpractice
litigation by a lesser standard.  The party who improperly
files a premature medical malpractice suit without first
filing the claim with the board for a medical review panel,
and whose suit is subsequently dismissed without
prejudice, gains an additional year in prescription in
addition to the suspended time provided by the Medical
Malpractice Act, within which to file suit anew.

LeBreton at p. 8, 714 So.2d at 1230.  The court found that this determination

comported with the rationale for suspension espoused by French doctrinal writers,

specifically that suspension is a measure of equity invented through regard for

persons who are not in a position to interrupt prescription, such as medical

malpractice plaintiffs who, by statute, may not commence their suit until they

present their complaint to a state medical review panel.  Id. at p. 9-10, 714 So.2d at

1230-31 (quoting 1 Marcel Planiol & George Ripert, Traite Elementaire de Droit

Civil, No. 2698 (12  ed. 1939), reprinted in 1 Marcel Planiol & George Ripert,th

Treatise on the Civil Law, part 2 at 594 (La. St. L. Trans. 1959)).  Therefore, the

court concluded that there is no need for the general rules of interruption to
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combine with suspension “to synergistically benefit the plaintiff.”  Id. at p. 10, 714

So.2d at 1231. 

In a later medical malpractice case, this court directly applied the rule of

LeBreton to hold that the plaintiff’s premature suit did not interrupt prescription.

See Washington v. Fustok, 01-1601, p. 1 (La. 9/21/01), 797 So.2d 56, 56.  The

majority noted that the panel request was filed more than one year from the date of

the alleged malpractice, and therefore the filing of the panel request did not act to

suspend the accrual of prescription.  Id.

Under LeBreton and Washington, the premature 1993 suit in the instant case

did not interrupt prescription.  As stated above, the parties agree that the act of

alleged malpractice occurred on July 14, 1992, and prescription accrued one year

later, on July 14, 1993.  The filing of the panel request on August 20, 1993 did not

suspend prescription because prescription cannot be suspended after it has run.

See Rizer at p. 6, 669 So.2d at 390-91.  Therefore, the plaintiffs failed to file suit

within one year from the date of the act of alleged malpractice.  

The plaintiffs also argue that the state renounced prescription in its exception

of prematurity in the 1993 suit when it stated:

Exceptors do not contend that plaintiffs are barred
from ever filing suit.  They have access to the Court,
once their claim is reviewed by a medical review panel.
The constitutionality of dismissing a medical malpractice
suit which does not comply with the statutory
requirements has been upheld.  See Everett v. Goldman,
359 So. 2d 1256 (1978).

The Louisiana Circuit Courts of Appeal have
dismissed uniformly lawsuits which were filed prior to a
rendition of a report by a medical review panel.
Authement v. Luke, 418 So. 2d 743 (La. App. 5  Cir.th

1982); Roberts v. Russo, 400 So. 2d 353 (La. App. 4th

Cir. 1981); Hodge v. Lafayette General Hospital, 399 So.
2d 744 (La. App. 3  Cir. 1981); Dufrene v. Duncan, 371rd

So. 2d 1215 (La. App. 4  Cir. 1979).th



 In Courtebray, the applicable renunciation article was Louisiana Civil Code article6

3424 (1825), from which article 3450 of the modern Code is derived. 
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We disagree.  Renunciation may be express or tacit.  La. C.C. art. 3450.  Tacit

renunciation results from circumstances that give rise to a presumption that the

advantages of prescription have been abandoned.  Id.  Louisiana courts have

consistently held that renunciation must be clear, direct, and absolute, and it must

be manifested by words or actions of the party in whose favor prescription has run.

Lima v. Schmidt, 595 So.2d 624, 631 (La. 1992).  As far back as 1845, this court

explained that renunciation of a prescription already accrued, being in the nature of

the renewal of an obligation, must be specifically proven, and although it may be

made tacitly, “it must result from a fact which gives a presumption of the

relinquishment of the right acquired by prescription . . . and such fact must be

necessarily and strongly connected with the debt which the party intended to

revive.”  Courtebray v. Rils, 9 Rob. 511 (La. 1845).   The language to which the6

plaintiffs direct our attention is merely a statement of law to the effect that, if a

plaintiff files a premature medical malpractice suit which is dismissed, he may refile

his suit after fulfilling the panel requirement.  Such a statement does not mean that

the second suit may not be subject to an exception of prescription if it is filed too

late.  The language used by the state does not give rise to a presumption that the

state abandoned the advantages of prescription, and therefore prescription was not

renounced.

 Another contention of the plaintiffs is that the state failed to prove that the

malpractice suit has prescribed from the date of discovery of the act of alleged

malpractice under La. R.S. 9:5628.  The plaintiffs assert that it is common sense

that they had not yet discovered the alleged malpractice on July 14, 1992, and that
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Although an appellate court should always remand a
case when the nature and extent of the proceedings dictate
that course, whether any particular case should be
remanded is a matter vested largely within the reviewing
court’s discretion.  The power to remand should be
exercised only according to the particular circumstances
presented in each individual case.

Roger A. Stetter, Louisiana Civil Appellate Procedure § 12:22 (2001).

Determination of whether to remand is largely
discretionary and is dependent on the circumstances of
the individual cases.

Steven R. Plotkin, 3 Louisiana Civil Procedure 518 (2001).
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the likelihood that they discovered the alleged malpractice before August 20, 1992

is “remote at best.”  The issue of prescription from the date of discovery was

raised for the first time in the plaintiffs’ brief in this court.  In the trial court, in the

court of appeal, and in the writ application and opposition filed in this court, the

only prescriptive period that was argued was prescription from the date of the act

of alleged malpractice.  As a general rule, appellate courts will not consider issues

raised for the first time in this court, which are not pleaded in the court below and

which the district has not addressed.  Boudreaux v. State through Dept. of

Transp. & Dev., 01-1329, p. 2 (La. 2/26/02), ___ So.2d ___; Coats v. American

Tel. & Tel. Co., 95-2670, p. 6 (La. 10/25/96), 681 So.2d 1243, 1246 n. 5; Segura

v. Frank, 93-1271, p. 15 (La. 1/12/94), 630 So.2d 714, 725; Krauss Co. v. Develle,

110 So.2d 104, 105-06 (La. 1959); Weingart v. Delgado, 16 So.2d 254, 256 (La.

1943); Gaines v. Crichton, 174 So. 666, 668 (La. 1937); Succession of Quinn, 164

So. 781, 784 (La. 1935).  The only issue which is properly before this court is

prescription from the date of the act of alleged malpractice.  Although we will not

address the issue of prescription from the date of discovery, we find it appropriate

to exercise our discretionary power to remand the case  so that the trial court may7

decide this issue and a proper record thereon may be built.



 La. C.C.P. art. 2164 states:8

The appellate court shall render any judgment which
is just, legal, and proper upon the record on appeal.  The
court may award damages for frivolous appeal;  and may
tax the costs of the lower or appellate court, or any part
thereof, against any party to the suit, as in its judgment may
be considered equitable.
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This procedure is similar to the one we employed in White v. West Carroll

Hosp., Inc., 613 So.2d 150 (La. 1992).  White involved a medical malpractice

action that was dismissed by the trial court on an exception of prescription.  On

appeal, the plaintiffs argued for the first time that a previously-filed suit had

interrupted prescription. This court reasoned that an appellate court is authorized to

remand a case when it is a just and proper disposition based upon the record, citing

Herbert v. Travelers Indem. Co., 232 So.2d 463 (La. 1970) and Louisiana Code of

Civil Procedure article 2164 .  We declared that a remand for new evidence must be8

based upon examination of the merits, and that it is warranted only when the state

of the record is such that the new evidence is likely to affect the outcome of the

case.  See White, 613 So.2d at 154 (citing Herbert, 232 So.2d at 464-65).  The

court stated that, if it determined that the inclusion of the evidence regarding the

previous suit would affect the outcome of the prescription issue, then a remand to

the trial court to include the evidence and decide the prescription issue would be

warranted.  The court indeed determined that the plaintiffs’ interruption argument

“may well have merit” and that the inclusion of the evidence regarding the previous

suit was likely to affect the outcome of the prescription issue.  Id. at 156.  The

court stated that it saw no reason to deny the plaintiffs’ request to remand the case

to the trial court. 

In this case, the record is devoid of anything regarding the date of discovery.
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The petition alleges a date on which the child fell from the swing, but it never

alleges the date the child was admitted to, treated at, or discharged from the

hospital, and it never alleges the date the plaintiffs discovered the alleged

malpractice.  In that respect, the petition is poorly drafted.  However, considering

that this case involves a head injury to a seven-month-old child, the plaintiffs’

argument that they did not discover the alleged malpractice before August 20, 1992

may well have merit.  Our examination of the record reveals that, if the plaintiffs

were to successfully establish that they did not discover the alleged malpractice

before August 20, 1992, the medical malpractice suit might not be prescribed under

La. R.S. 9:5628, thereby affecting the outcome of the case.  We therefore find it

appropriate to remand this case to the trial court for a hearing on whether the

plaintiffs’ claim had prescribed from the date of discovery of the alleged act,

omission, or neglect.

DECREE

For the foregoing reasons, we reverse the decision overruling the state’s

exception of prescription on the ground that the suit had not prescribed from the

date of the act of alleged malpractice, and we remand the case to the district court

for a hearing on whether the plaintiffs’ claim had prescribed from the date of

discovery of the alleged act, omission, or neglect.

REVERSED and REMANDED.


