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SUPREME COURT OF LOUISIANA

No.  01-K-3407

STATE OF LOUISIANA

VERSUS

DANIEL SUGASTI

On Writ of Certiorari to the Court of Appeal,
Fifth Circuit, Parish of Jefferson

WEIMER, Justice

Certiorari was granted in this matter to determine whether legislative

changes reducing sentencing provisions for certain offenses should be applied to

offenses committed prior to the effective date of the statute when the defendant is

sentenced following the effective date of the changes.1  At issue in this case is the

amendment to LSA-R.S. 40:966(C)(1) enacted by 2001 La. Acts No. 403,

effective June 15, 2001.

For the following reasons, we affirm the decision of the court of appeal

which vacated the sentence and remanded the matter to the district court for

further proceedings.

FACTS AND PROCEDURAL BACKGROUND

On June 14, 1999, the Jefferson Parish District Attorney’s office filed a bill

of information charging Daniel Sugasti with possession of heroin on September 5,

1998, in violation of LSA-R.S. 40:966(C).

Over 24 months later, the defendant appeared before the court on June 21,

2001, at which time he entered a negotiated plea of guilty as charged to three
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offenses–possession of heroin, possession of alprazolam and possession of

marijuana.  The trial judge conducted a Boykin2 examination and accepted the

defendant’s plea of guilty.  Defendant waived the delay for sentencing following

which the judge sentenced him to five years imprisonment with the Department of

Corrections for possession of heroin, five years imprisonment with the Department

of Corrections for possession of alprazolam, six months parish prison for

possession of marijuana, a fine, court costs and commission fees.  The court

ordered the sentences to run concurrently.  The trial judge further ordered the

sentences suspended and placed defendant on active probation for a period of five

years.

The State objected to the imposition of suspended sentences on the basis

that 2001 La. Acts No. 403, allowing for a suspended sentence for a violation of

LSA-R.S. 40:966(C) did not apply to drug offenses committed in 1998 prior to the

amendment of the statute, thus making the sentences illegally lenient. The State

made an oral motion for appeal which the court granted.

On appeal, the fifth circuit, relying on State v.Wright, 384 So.2d 399, 401

(La. 1980), agreed with the argument presented by the State that the sentence in

effect at the time the crime is committed is the proper sentence to be imposed.  The

court of appeal vacated the penalty imposed by the trial court and remanded the

matter for resentencing, reserving defendant’s right to withdraw his guilty plea. 

State v. Sugasti, 01-0770 (La.App. 5 Cir. 11/27/01), 802 So.2d 943, writ granted,

01-3407, (La. 2/22/02), 810 So. 2d 1133.

The court of appeal reasoned as follows:  “Although the trial judge was

permitted to consider the ameliorative changes in the law, he erred when he

suspended the defendant’s sentence in derogation of the sentencing provisions
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applicable at the time of the offense.”  Sugasti, 01-0770 at 6, 802 So.2d at 946. 

The court of appeal relied on 2001 La. Acts No. 403, §6 which provides that “this

Act shall only have prospective effect.”  

The effective date of Act 403 was June 15, 2001, just days before the

defendant pled guilty and was sentenced for offenses committed September 5,

1998, almost three years earlier.  Prior to the amendment, the penalty for

possession of heroin was not less than four nor more than ten years imprisonment

at hard labor without benefit of probation or suspension of sentence.  Following

the effective date of the amendment, the penalty for possession of heroin shall be

imprisonment at hard labor for not less than four years nor more than ten years and

may, in addition, be required to pay a fine of not more than five thousand dollars. 

LSA-R.S. 40:966(C).  The amendment deleted the language “without benefit of

probation or suspension of sentence”.

The defendant applied for writ of certiorari which this court granted. 

Defendant argues that the court of appeal’s action will frustrate the legislature’s

sweeping revisions of the law to ameliorate the draconian penalties it had formerly

provided for serious drug offenses.  Defendant argues Section 6 of 2001 La. Acts

No. 403 precludes only retroactive application of the changes to cases in which the

defendant was convicted and sentenced before June 15, 2001, the effective date of

the act.  He argues that anyone sentenced following the effective date of the act

should receive the benefit of the reduced penalty provision.

DISCUSSION

In an attempt to reduce incarceration rates for non-violent offenders and

ease the financial burden on the State, the legislature enacted changes in certain

penalty provisions during the 2001 Regular Session.  At issue in this case is the



3Prior to the revision LSA-R.S. 40:966(C) read as follows:
It is unlawful for any person knowingly or intentionally to possess a controlled dangerous

substance classified in Schedule I unless such substance was obtained directly, or pursuant to a valid
prescription or order, from a practitioner or as provided in R.S. 40:978, while acting in the course
of his professional practice, or except as otherwise authorized by this Part.  Any person who violates
this Subsection with respect to:

(1) A substance classified in Schedule I which is a narcotic drug (all substances in Schedule
I preceded by an asterisk), shall be imprisoned at hard labor for not less than four years nor more
than ten years without benefit of probation or suspension of sentence and may, in addition, be
required to pay a fine of not more than five thousand dollars.
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revision to LSA-R.S. 40:966(C).3  The phrase “without benefit of probation or

suspension of sentence” was deleted from the penalty provision which became

effective June 15, 2001.  Thus, following the effective date of the amendment, an

offender convicted of possession of a Schedule I narcotic drug would be eligible

to receive a suspended sentence.  The question to be decided by this court is

whether the amended sentencing provision applies to those cases in which the

commission of the offense occurred prior to the effective date of the statute, but

the sentencing occurred subsequent to the effective date of the statute.

Prior to the 2001 amendments a defendant sentenced for possession of

heroin was not eligible for probation or suspension of sentence.  LSA-R.S.

40:966(C); LSA-C.Cr.P. art. 893.  The 2001 amendments made probation or

suspension of sentence available.  The trial court, over the objection of the State,

gave the defendant the benefit of the amendments at the time of sentencing which

occurred after the effective date of the amendments.

This court has consistently held that the law in effect at the time of the

commission of the offense is determinative of the penalty which the convicted

accused must suffer.  State v. Wright, 384 So.2d 399, 401 (La. 1980).  A

defendant must be sentenced according to sentencing provisions in effect at the

time of the commission of the offense.  State v. Narcisse, 426 So. 2d 118, 130-

131 (La. 1983).  “The mere fact that a statute may be subsequently amended, after

the commission of the crime, so as to modify or lessen the possible penalty to be
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imposed, does not extinguish liability for the offense committed under the former

statute.”  Id.

In State v. Clark, 391 So.2d 1174 (La. 1980),  this court concluded that an

ameliorative change in the penalty provision of a statute which occurs after the

commission of the offense is a factor to be weighed by the trial judge in imposing

sentence.  However, the court noted that “it is the rule in this state that the penalty

provision in effect at the time of the offense is the applicable provision.”  Id. at

1176.  Although the trial judge should consider the ameliorative changes in the

law in imposing sentence, the trial judge should not derogate from the penalty

provision in effect at the time of the commission of the offense.

While we are aware of the general tenor of the legislation enacted during the

2001 Regular Session with regard to sentencing provisions, we are also cognizant

of the fact that sentencing is the province of the legislature.  Had it been the

intention of the legislature to have the statute apply to all sentences imposed

following the effective date of the statute, it could have written the statute to so

state.

Additionally, in this case the legislature specifically provided that the

provisions of Act 403 “shall only have prospective effect.”  2001 La. Acts No.

403, § 6.  Had the legislature intended for the more lenient sentencing provisions

to take effect immediately, language signifying that intent could have easily been

incorporated into the act.

We distinguish Act 403 from the provisions of 2001 La. Acts No. 1163,

which amended the sentencing provisions of LSA-R.S. 14:98(E) related to driving

while intoxicated.  The  new provisions in Act 1163 retained the sentencing ranges

provided for third and fourth offense driving while intoxicated violations, but

radically changed the way the offender may or must serve the sentence imposed by
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the court.4  The statute encompassing the penalty provisions specifically states

“upon conviction” the defendant shall be punished to a specific term. 

Additionally, the act did not include language specifying “prospective

only”application.  Act 1163 simply went into effect on August 15, 2001.

We note that the penalty provision for violation of LSA-R.S. 40:966(A) for 

production, manufacture, distribution or possession with intent to distribute a

narcotic drug listed in Schedule I, contains the same “upon conviction” language

as LSA-R.S. 14:98--the DWI statute.  LSA-R.S. 40:966(B)(1).  The provisions of

LSA-R.S. 40:966(B)(2) state for “[a]ny other controlled dangerous substance

classified in Schedule I, shall upon conviction be sentenced to . . . .”  The

amendment to Sections C and D does not contain the “shall upon conviction”

language which is present in Section B and in the provisions relating to LSA-R.S.

14:98.

There is a strong presumption against retroactivity of statutes.  Louisiana

law dictates that “[n]o Section of the Revised Statutes is retroactive unless it is

expressly so stated.”  LSA-R.S. 1:2.  The legislature plainly stated an intention

that the sentencing changes apply prospectively only.  It is clear that provisions of

criminal statutes are to be “given a genuine construction, according to the fair

import of their words, taken in their usual sense, in connection with the context,

and with reference to the purpose of the provision.”  LSA-R.S. 14:3.

In this particular case, Mr. Sugasti violated LSA-R.S. 40:966(C) by

possessing heroin, among other things, on September 5, 1998.  At the time of the

commission of the offense the penalty for possession of heroin did not provide for

probation or suspension of sentence.  Had it not been for unusual circumstances



5  On the other hand, enactment of a harsher penalty would not apply because of the prohibition
against ex post facto laws.  U.S. Const. Art. I, §§ 9-10; La. Const. Art. I, § 23.
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following the commission of the crime, Mr. Sugasti would have appeared before

the court for disposition of the charges long before the amendment to the

sentencing provision.  Additionally, had he appeared before the court seven days

earlier there would have been no question that he was to be sentenced under the

law as it read prior to amendment.

Policy reasons mitigate against holding that the amendment to LSA-R.S.

40:966(C) applies to anyone sentenced after June 15, 2001, regardless of when the

offense was committed.  To do so would encourage defendants to continually

delay prosecution in hope that the legislature would enact more lenient sentences.5 

Additionally, it would be grossly unfair to two defendants who commit the same

crime on the same day to be sentenced under different penalties should one

defendant successfully delay punishment until after the benefits of a reduced

penalty go into effect.

Everyone is presumed to know the law, including the penalty provisions that

apply.  As such, those who engage in criminal activity must face the consequences

of their actions, including the penalty provisions that apply as of the date of the

offense.

CONCLUSION

For the foregoing reasons, we affirm the decision of the court of appeal and

remand the matter to the district court for sentencing consistent with this opinion. 

Defendant’s right to withdraw his guilty plea is reserved.

AFFIRMED; REMANDED TO DISTRICT COURT.
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