SUPREME COURT OF LOUISIANA
No. 01-CA-1725
ENTERGY LOUISIANA, INC.
Versus
LOUISIANA PUBLIC SERVICE COMMISSION, ET AL.
On Appea From the Nineteenth Judicial District Court for the Parish of
East Baton Rouge, Honorable Janice Clark, Judge

KIMBALL, J., dissenting.

The mgority correctly notesthat the System Agreement involved inthiscaseis
a FERC tariff. Asamended by the FERC, it states in part that ERS units may be
included in calculations for MSS-1 payments if certain conditions are met. The
majority also points out that the LPSC recognized that the FERC has exclusive
jurisdiction over theissue of whether ELI hasviolated the System Agreement. Even
though it would be improper for the LPSC to determine that ELI did not meet the
conditions and thereby violated the amended System Agreement when it included the
ERS units, the LPSC assertsthat its action is proper under its authority to assessthe
prudence of ELI’sdecision, citing Pike County Light & Power Util. Comn' n, 465
A.2d 735, 738 (Pa. 1983). Inmy view, the reason the LPSC found EL I’ sdecision to
be imprudent is because the LPSC found that ELI did not meet the conditions
imposed in the amended System Agreement. | think that the LPSC issimply trying to
do indirectly what it may not do directly, namely, determinethat ELI violated a FERC

tariff. For these reasons, | dissent.



