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On April 27, 1995, an Orleans Parish Grand Jury indicted the defendant, Roger
LaCaze, for three counts of first degree murder in violation of La. Rev. Stat. 14:30.
After atrid by jury, the Defendant was found guilty as charged on dl three counts. At
the conclusion of the pendty phase thejury, having found multiple aggravating factors,
unanimoudly sentenced defendant to death. Thetrial judge sentenced defendant to
death in accordance with the jury determination. This matter is now before this court
ondirect appeal. La Const. art. V, 8§ 5(D).* On appeal, Defendant alleges twenty-
seven assignments of error for the reversal of his conviction and sentence.? Finding
no merit to Defendant’ s assignments of error, we affirm his sentence and conviction.

Factual Background and Procedural History

"Retired Judge Robert L. Lobrano, assigned as Justice Pro Tempore, participating in the
decision.

YL a Const. Art. V, 8 5(D) provides that a case is appeal able to the L ouisiana Supreme
Court if adefendant has been convicted of a capital offense and a penalty of death has been imposed.

2 Several assignments of error were not discussed in this opinion because they do not represent
reversible error and are governed by clearly established principles of law. They will be reviewed in an
appendix which will not be published but will comprise part of the record in this case.



On April 27, 1995, an Orleans Parish grand jury indicted the defendant Roger®
L aCaze and co-defendant Antoinette Frank for three counts of first degree murder.
La Rev. Stat. 14:30. The cases were severed. Following afive-day bifurcated trial
in July of 1995, the defendant was found guilty as charged. Jurors thereafter
unanimously recommended imposition of the death penalty on each of three counts.
The defendant now appeals.

Co-defendant Antoinette Frank, then a24-year-old New Orleans Police Officer,
and 18-year-old defendant Roger LaCaze were charged with murdering two members
of the Vu family and aNew Orleans Police Officer. The Vusowned and operated the
Kim Anh Vietnamese Restaurant, located at 4952 Bullard Road in Eastern New
Orleans. Officer Ronald Williamswasworking a security detail at the restaurant the
night of the murders.

Evidence at trial established that Antoinette Frank had worked security at the
Kim Anh and knew the Vu family. Around 9 p.m. on Friday, March 3, 1995, she
called to inquire if she would be needed for the detail that night. Frank spoke with
Chau Vu, the 23-year-old daughter of the owner. Chau advised Frank that she was not
needed, as Officer Ronald Williams would work from 11 p.m. until closing time,
normally around 1 am. Frank completed her shift at the 7" District Police Station at
11 p.m. After changing clothes at home, she picked up the defendant and drove
directly to the Kim Anh. She entered alone, asking for cold drinks for herself and a
"nephew," who remained in the car. Frank spoke with Officer Williams, whom she
knew, and with Mrs. Vu. Frank told Chau that she and her nephew were going to a

midnight movie, and left with the drinks. Business was slow that evening, and the

3Pleadings and transcripts contain different versions of the defendant's name. He was indicted
as"Roger LaCaze." Some volumes of the trial record reflect the defendant's name as "Rogers
LaCaze." The defendant himself signed a rights-of-arrestee card as "Rogers LaCaze."
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family decided to close early. Mrs. Vuwent home, leaving her children to clean up.
Frank telephoned a pick-up food order about fifteen minutes later to order somefood,
indicating that she had missed the movie. At this point there were six people in the
restaurant. Chau, her 24-year-old sister HaV u, her 18-year-old brother Quoc Vu, and
her 17-year-old brother Cuong Vu, a waitress named Tu, and 25-year-old Officer
Williams.

Frank and aman sheintroduced as her nephew arrived at the restaurant minutes
later and were the only customers. Their order was brought out in styrofoam
containers, but Frank and her dinner companion decided to eat in the restaurant. Chau
took close notice of Frank's dinner partner, later describing him to police as a short
African-Americanwith severd gold front teeth, carrying acellular phone.* Quoc, who
was sweeping up around the tables, also made note of Frank's companion because he
"kept staring” at Quoc. Frank and the man left without finishing their medl, exited the
restaurant, but remained outside, talking. Chau went to attached grocery side of the
building, unlocked the doors, and bid them good night. Frank asked if shewould be
needed Saturday night for the security detail. After checking with Officer Williams,
Chau said no, that Williamswould handleit. Thetwo got in Frank's car and drove off.

Shortly thereafter, Frank and the man returned for athird time. Chau Vu and
Quoc Vu were certain that the man accompanying Frank on her third trip to the
restaurant was the man she introduced as her nephew, the same person who had eaten
with her. Chau was frightened when she saw Frank approaching for the third time.
Shouting to Officer Williams and Quoc not to open the doors, Chau gathered the
money and ran to the kitchen where her sister Ha and brother Cuong were cleaning.

As Chau hid the money in a microwave, she heard Quoc calling for her to come

* On thefirst day of trial the defendant was asked to stand and display his (gold) teeth for
jurors. Later, Antoinette Frank was shown to the jury.
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guickly to the front.

Quoc had interrupted his sweeping to watch Frank pull into the parking lot,
maneuver her car, then exit and walk up to the glass door and begin shaking it. He
called to Chau and moved toward the kitchen. Chau wasleaving the kitchen areaand
coming towards him when, suddenly, Quoc saw Antoinette Frank there inside the
restaurant. Frank began pushing Chau backward, forcefully and rapidly, toward the
kitchen, saying that they needed to talk. Frank tried but failed to grab Quoc. Officer
Williamswas behind thebar. He had started moving in Chau's and Quoc's direction
when Quoc heard "lots of gunshots* from that area.

Frank spun around and ran towards the bar and the front of the restaurant.
Chau and Quoc ran in the opposite direction, going deeper into the building. They
raced through the kitchen and into alarge, room-sized cooler, situated between the
kitchen and asmall grocery the family also operated. Asthey ran they called to Ha
and Cuong, who were by the stoves, to come along. But Ha and Cuong did not
follow.

Chau testified smilarly, that suddenly Antoinette Frank was ingde the restaurant
pushing her roughly toward the kitchen. It was at a point when she, Quoc, and Frank
weretogether that Chau heard gunfire from the bar areawhere Officer Williamswas
located. When Frank left them, Chau, Quoc, and a helper hid in the cooler. Quoc
turned off the cooler'slights asthey entered and crouched down. From the darkened
interior he and Chau were able to seeinto parts of the kitchen and bar through asmall
window. Chau saw Frank and her companion running back and forth, al over the
kitchen. She saw Frank do something to the phone at the bar. Chau heard more
gunfire but was unable to see who was shooting. Quoc observed Frank and her

companion running around, rummaging, "digging in thislittle areawhere we always



hide our money." Then she heard gunfire from the area where he had last seen his
siblings, Haand Cuong. Quoc was positive that the defendant was the man who was
with Frank during the shooting.

Then Frank and the defendant were gone. From her vantage point inside the
cooler, Chau looked through the windows of the grocery to the parking lot and
watched Frank's car pull out and drive away. Y et she and Quoc hesitated to leave the
relative safety of the cooler, uncertain what they would find and unsure whether Frank
and the defendant had |eft or would return. Chau left the cooler on the grocery side
to try to reach thetelephone or her cellular phone at the bar. The telephone normally
kept on the bar was gone. Going to retrieve her cellular phone, Chau spotted Officer
Williams's body and lost all "confidence. . .because the person that protects usis
lying right there." She returned to the cooler with her cellular phone and attempted
unsuccessfully to call 911. Shefinally reached afriend and asked him to relay news
of the shooting and that an officer was hurt. The friend's call was received by 911
operators at 1:48 a.m.

While Chau was calling, Quoc left the cooler on the kitchen sideto look for his
brother and sister. He returned with news that both were lying in pools of blood.
Quoc decided to try to reach a friend's house and call police from there. He left
through the kitchen and back door. Quoc'scall from hisfriend's home wasreceived
by 911 operators at 1:50 a.m.

Thefirst police unit arrived onthe scene at 1:52 am. Officers Wayne Farve and
Reginald Jacques pulled into an empty parking lot. Jacques went around to the back,
while Farve approached the front. A young female Vietnamese darted out of the
building and ran toward him. Officer Farve aso observed "ablack female running a

short distance behind [the Vietnamese femal€e],” whom he recognized as another police



officer, Antoinette Frank, who told him that the injured officer and perpetratorswere
"intheback." Farve entered the restaurant, with the semi-hysterical Viethamesefemale
right behind him. After quickly checking on the three victims, Farve made the
gppropriate notifications by radio then withdrew to the front of the restaurant. Arriving
close behind him in another unit was Officer Y vonne Farve, who pulled in as her
husband, Wayne, entered the restaurant. She attempted to follow him but was
stopped by Chau who bolted from the building, crying and shouting. Yvonne Farve
later testified that she "just grabbed on to me. So, | held her.”

Chau had waited "so long" in the cooler for help to arrive. She saw one patrol
car pull up but hesitated, not "want[ing] to go outside because | know Antoinette is
policetoo. . . ." When she heard more sirens approaching she felt safe enough to
leave the building. Exiting on the grocery side, Chau began running toward the
policeman. But from "somewhere[] Antoinette” appeared. Frank kept asking where
she and her brother had hidden and what happen to her sister and other brother. Chau
answered, "You was there. You know everything. Why you ask me that. . . ."
Frank reached out to grab her but Chau "saw the lady with the uniform [and] ran to
her, and she hug me[.]" Later, after the Yvonne Farve camed her down, Chau was
ableto relate that Antoinette and a short black man with gold in histeeth had comein
and "were just shooting everybody."

Chau was unable make an identification from a photo line-up that morning. At
trial she positively identified the defendant as Antoinette Frank accomplice. Quoc
picked out the defendant’s picture from a photo array in the hours following the
shootings. At tria he, too, postively identified the defendant as the man who was with
Antoinette Frank at dinner and at the time of the shooting.

Antoinette Frank was questioned on the scene and taken into custody. Shegave



severa statementsimplicating the defendant. By 3:30 am. Saturday morning police
were at the home of the defendant's mother. From there they proceeded to Michael
LaCaze's West Bank apartment, where they took the defendant into custody. By
approximately 5:00 am. hewasin the homicide office where he gave verba and taped
statements placing himsdf insdethe restaurant during the shooting, even whileinsisting
that he had neither fired aweapon nor killed anyone.®

The bodies of Ha Vu and Cuong Vu were found next to the stoves, each shot
multipletimes. HaVVu had been shot at least twice: onceto the top of the head, which
killed her instantly; and, once to the back of the head. There were minor woundsto
the left knee and right arm which may have been caused by bullet fragments. Cuong
Vu suffered four wounds, each of which would have been fatal. Two bullets were
fired close together into the back of hishead, exiting in the forehead. Their parallel
trgjectories suggested arapid-fire type weapon. A third bullet struck ashoulder blade
and exited inthe chest area. A fourth bullet entered the victim's front chest, striking
the liver and exiting the back. Two other wounds were superficial.

Officer Williams was shot three times. Forensic pathologist Paul McGary
testified that thelikely first shot wasfired at close rangeto theright side of thevictim's
neck, under and beneath his ear, which severed the spinal column and exited just
below hisleft ear. Thebullet'strajectory wasamost horizontal, dightly forward and

upward. The victim would have been standing upright when this shot was fired.

®> The defendant told detectives that after the shootings Frank dropped him off at his girl friend's
apartment on Cindy Place in Eastern New Orleans, a short distance from the Kim Anh restaurant.
Frank told him not to worry, that she would return and take care of things She would go to the 7\"
District and report that several black masked men broke through the back door of the restaurant and
started shooting. She would be able to do this because "the[re] ain't no way. . .[that anyone] would
ever believe she had anything to do with it." Frank did return to the 7*" District Station House but only
to swap her personal automobile for a patrol unit, which she used to return to the scene, after taking the
precaution of parking in an adjacent parking lot. Frank either hid near the front of the restaurant or
perhaps was inside when Chau Vu broke cover and ran for the safety represented by Officers Farve.

7



Death would have been instantaneous. The second wound was high on the neck at the
base of the skull, with the bullet traveling into the head on an upward trgjectory and
exiting abovetheleft ear. Thiswould have been inflicted while the victim was down
or faling down. Similarly the third bullet, which entered the right lower back and
exited intheleft chest areabelow the collar bone after passing through the right kidney,
diaphragm, liver and right lung, was fired when Williamswas down or falling down.
The microwave oven where Chau Vu tossed the uncounted currency was empty. The
murder weapon was never found.®

Three weeks after the murders detectives were contacted by the widow of
Officer Williams, advising that someone had used her husband's gasoline credit card
on March 4, the date of his death. Investigators had recovered the slain officer's
identification folder, which most members of theforce useinlieu of wallets. With the
new information they realized that Williams also carried awallet and that it and its
credit cards had been taken after hewaskilled. Further investigation led detectivesto
the night manager of a Chevron Gas Station located a short distance from the home
of the defendant's brother, Michael LaCaze, who told them that the defendant had
made a credit card purchase around 2:30 am. in early March. Matching transaction
records kept at the service station of "swipe card" purchases not requiring a signature
with credit card billing information established that a credit card issued to Officer
Ronald Williams was used to purchase $15.29 of gasoline at 2:29 am., Saturday,
March 4. The manager positively identified the defendant as the person making that

credit card purchase.

® It isunclear how many guns were used. Police recovered 9mm casings, 9mm bullets and
9mm bullet jacket fragments from the scene and autopsies. While New Orleans Police Firearms
Examiner John Treadaway matched jacket fragments, a bullet from the scene and a bullet from the
autopsy as being fired from one 9mm semi-automatic weapon, and while he found that al casings were
fired from one 9mm semi-automatic, he could not could not conclude that all casings, bullets and
fragments were fired from the same weapon.



The prosecution'stheory of the case wasthat Antoinette Frank becameinvolved
with the defendant in November of 1994 when she responded to a report of a
disturbance and encountered agunshot LaCaze. She followed hismedical progress,
then called and visited after hisdischarge from the hospital. Frank began giving him
money, buying him gifts and clothes, and tried to get him ajob. According to the
defendant, Frank saw to it that hegot aG.E.D. Sheasowarned him that Eastern New
Orleans was unsafe, as the person for whom he sold cocaine actually worked for 7™
Digtrict police officers. Asked the nature of their relationship, defendant testified that
he and Antoinette were friends.

By February of 1995, she purchased two cellular telephones, one for him and
onefor hersdf.” By thispoint thetwo were acting in concert while Frank was on duty.
On March 2, for example, Frank responded to areport of an auto accident at Chef and
Downman Streets. An African-American male rodein the front seat with her in the
patrol unit. At Frank's direction the man got behind the wheel and repositioned the
unit; at another point, he directed traffic. Other officers on the scenetook him for an
off-duty or plain-clothes police officer. Also on March 2, while still on duty and in
uniform, Frank drovethe defendant in her patrol unit to apply for ajob. Thefollowing
day, auniformed Frank and ayoung African-American male with gold teethwerein
Wal-Mart inquiring about 9mm cartridges. They left without making a purchase. That
evening Frank and a young man she introduced as a "trainee" responded to a
residential call in the 7" District.

In addition to their play-acting, prosecutors theorized that Frank was becoming

" Telephone company records show that Frank bought two cellular tel ephones, 858-6986 and
858-6987. Billing records show a series of calls from 858-6986 (L aCaze) to 858-6987 (Frank) at
1:26 am., 1:28 am., 1:.44 am. and 1:49 am. on March 4, or the approximate time that Frank and
LaCaze were terrorizing the occupants of the Kim Anh and making their get-away.



increasingly angry over being cut out of what she considered an equitable share of the
paid details at the Kim Anh Restaurant. The defendant told detectives that Frank
resented the fact that her former partner, "Ronnie [Williams, was] always [] fuckin’
over her. . . . Hebe messin' over her. . . . [and the Vus| do anything he say."

The defendant took the stand in his own behalf at trial. At the guilt phase he
repudiated his statements to detectives. Instead, he explained to jurors, he and
Antoinette Frank went to the restaurant twice, thelast timeto eat. Afterwards, Frank
dropped him at hisgirlfriend's apartment around 12:20 a.m. Saturday morning. That
wasthelast time he saw her. Minuteslater hisbrother called, inviting him to play pool.
His brother picked him up about 12:30 am. They picked up Angela, afriend of his
brother's, then went to Mr. C's Pool Hall in Eastern New Orleans. They stayed until
about 2:00 am. They left, dropped off Angela, then droveto his brother's West Bank
apartment, arriving about 2:30 am. There the defendant remained until police arrived
between 4:00 and 4:30 am. The defendant denied returning to the Kim Anh for athird
time, denied any part inthekillings, and insisted that his oral and taped statementsto
the contrary were products of police threats and coercion. He would confess again,
he testified, because he "kn[ew] for afact that New Orleans police get away with
anything. . . ."

The defense supported the alibi through testimony from the defendant's brother,
Michael LaCaze. It did not produce Angela, however, and the manager of Mr. C's
Pool hal testified unequivocally that Michael played pool late that Friday night without
his brother. Further, the defendant contradicted the time line of his alibi when he
testified that he was with Frank when she called the restaurant to order the food.
Telephone company records established that the order was placed by cellular phone

at 12:51 am. Saturday. Thiswas some twenty minutes after he testified that Michael
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picked him up.

In addition to its alibi evidence, the defense raised for juror consideration the
possibility that Antoinette Frank's brother, Adam Frank, wasthe accomplice. Cross-
examination of Chau Vu established that Frank brought her brother to the restaurant
when she worked adetail there. Later she began to drop Adam off at the restaurant,
"just to hang around," while she performed her regular shift at the 7" District. Chau
had abenign view of Adam Frank, however. Hewould comein, watch people having
fun and enjoy the karioke. When Antoinette Frank got off work, she pick up Adam.
The defense established that at relevant times Adam Frank had outstanding warrants
for two counts of attempted manslaughter.

The defense a so attempted to show that the wounds suffered by Cuong Vu and
Officer Williams would have caused "back spatter” of blood on the shooter. The
importance of thiswasthelack of blood spatter on the clothes of the defendant, which
were seized at his arrest. However, the prosecution established through cross-
examination of the defense blood pattern expert that defense counsel had neither
provided any data on the murder weapon nor asked her to visit the scene, review
photographs of the scene or the victims, or asked her to examine the defendant's
clothes.®

The state conceded in closing that no one saw the shootings. On the other
hand, it maintained that it had proved that Antoinette Frank did not kill Officer

Williams. The evidenceidentified hiskiller asthe defendant, Roger LaCaze. While

8The expert aso retreated from her conclusions with respect to Cuong Vu's wounds, after
learning that the pathologist determined that these were not close wounds and thus would not likely
produce back-spatter. Told that the pathologist felt that little back-spatter would have been produced
by the neck wound to the officer, the defense expert held to her view that a shooter within four feet of a
gunshot wound would receive an amount of back-spattered blood. She conceded that a definitive
assessment would depend on an examination of the scene or photographs of the area, neither of which
was requested by defense counsel.
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Frank made acommotion by gathering people together, LaCaze sneaked in and shot
Williams from behind.® The defendant then rummaged with Frank for money. The
prosecutor also conceded that "we will never know [precisely] what happened” to Ha
and Cuong Vuinthekitchen. Neither survivor, Chau or Quoc Vu, saw who shot their
siblings. It appeared that only one gun was used and, the state argued, while
reasonabl e to suppose that L aCaze kept and used the gun again, it made no difference
who pulled the trigger on the Vus. That was "because whether that gun was in
Antoinette Frank's hands or in [the defendant’s] hand, [LaCaze] was there, he was
helping, and he was intending to kill everybody, and he is guilty under the law of
[p]rincipas.” Jurorswere urged to find LaCaze personaly killed Officer Williamsthen
participated as a principal in an armed robbery and the killings of the Vus.

Jurors deliberated seventy-nine minutes before unanimously finding the
defendant guilty as charged on each of three counts of first degree murder.

At the penalty phase the state presented aggravating evidence of two
unadjudicated crimes involving guns and violence to the person. It also presented
victim impact testimony from Mrs. Vu, and the wife and mother of Officer Williams.
Defense witnesses included the defendant’s parents, the two mothers of his three
children, and the pastor of a church he attended. All urged jurorsto spare hislife.
The defendant took the stand and frankly begged for hislife, telling jurorsthat while
he was "guilty from being with Antoinette Frank," he "did not pull thetrigger. . .[and].

. .did not kill them people.” He begged for a chance to see his children, even from

*The defense did not stress the implausibility of the 52" 135 Ib. never-before-convicted 18-
year-old defendant sneaking up on the fully armed 62" 225-pound policeman in the manner suggested
by the state. In the state's version, the defendant would have had to have entered the restaurant,
crossed to the bar, leaned up and over the bar as well as some |ooseleaf binders piled atop the bar and,
still unnoticed, brought the gun within 18 inches of the officer's neck and, holding it parallel to the floor,
shot him under the right ear. The victim's immediate collapse also would have made it difficult for the
shooter in the state's version to have produced the other two wounds sustained by the officer.
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ajail cell.

In closing the state argued that the death penalty was appropriate, that the"'mind
of a person who could do that is unfathomable" and that jurors should consider the
defendant's lack of remorse and denia of responsibility. Jurorswere asked to show
the same mercy as shown to the victims.

Defense counsel pleaded for hisclient'slife. Heargued that life imprisonment
for an 18-year-old isadeath sentence. He begged the panel not to makethe defendant
pay for what Antoinette Frank did. Counsel cautioned that "there may comeatimein
the very near future that other evidence might [show] that [LaCaze] may not have
committed thiscrime,” but averdict of death would render that moot. In mitigation
counsel primarily urged the defendant's youth, the lack of prior convictions, that he
was under theinfluence and dominion of Antoinette Frank, and that hewasaprincipal
whose participation was minor.

Jurorsinterrupted deliberations to request further instructions on the statutory
mitigating factors of the youth of the offender, and when the offender is under the
influence or dominion of another. La. Code Crim. Proc. art. 905.5(c) and (f). The
trial court hesitated to say anything which could be construed as a comment on the
evidence, but told jurors that when legislators defined the mitigatory factors
enumerated in La. Code Crim. Proc. art. 905.5, it did so "in afashion for the jury to
read into that what they believethat says." Further, "the weight that you areto giveto
the mitigating and aggravating circumstances is strictly the prerogative of thejury."
Asked also to comment on the appellate process, the court responded that, "in this
type of case the defendant will get an appeal," but that was an area " not [for jurorsto
be] considering. . . ." Panel members resumed their deliberations and, thereafter,

unanimously recommended the death penalty on each of three counts, finding the
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following statutory aggravating circumstances:

Asto count one (Ronad Williams), jurorsfound that (1) the
victim was a peace officer engaged in his lawful duties; (2)
the offense was committed during the commission of an
armed robbery; and that the (3) offender knowingly created
a risk of death or great bodily harm to more than one
person.

As to count two (Cuong Vu), jurors found that (1) the
offense was committed during the commission of an armed
robbery; and (2) the offender knowingly created the risk of
death or great bodily harm to more than one person.
Asto count three (HaVu), jurorsfound that (1) the offense
was committed during an armed robbery; and (2) that the
offender knowingly created arisk of death or great bodily
harm to more than one person.

Defendant was then sentenced to death in accordance with the jury

determination.
DISCUSSION

The principal issues of this appeal involve: (1) whether the evidence was
sufficient to support defendant’s conviction; (2) whether defendant adopted and
litigated the motion to be declared indigent filed by Antoinette Frank; (3) whether
defendant’s borderline 1Q and its effect on his ability to resist the influence and
dominion of an older authority figure should have been considered by the jury during
the penalty phase of thetrial; and (4) whether thetria court gave adequate responses
to the jury’ s questions on mitigating circumstances. After athorough review of the
record, we answer each of these in the affirmative and, finding no reversible error,
affirm defendant’ s conviction and sentence. We now turn to the assignments of error

raised by the defendant.

Assignments of Error XVII, XIX and XX
In related claims, the defense complainsthat the trial court diminished jurors

sense of responsibility by commenting on the appellate process and denigrating their
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verdict as a "recommendation;" that the court erred further when it instructed a
deadlocked jury to resume deliberations until averdict was reached, thus denying the
defendant'sright to afair tria and reliable sentencing determination; and that the tria
court erred in giving an inadequate responseto jurors request for further instructions
on mitigating circumstances, the defense complains.®

The jury broke off penalty phase deliberations with two inquires. One was
whether the court could "comment™ on the gppea process. Thetria court replied that
it was "another layer of the system,” about which jurors should not concern
themselves.* While a defendant's right to a reliable sentencing hearing is
compromised by references to appeal rights by the trial judge or prosecutor which
convey the message that jurors awesome responsibility islessened by thefact at that
their sentencing decision is not final,*? brief reference to appeal rightsin response to
ajuror'sdirect inquiry, as here, which emphasizes that such concerns are not for the
panel, does not deprive a defendant of afair sentencing decision.** This portion of

the argument lacks merit.

YAs an initial matter, there was no defense objection to any of these alleged errors during the
trial. However, asthis case was tried before the decision in Sate v. Wessinger, 98-1234, p. 20 (La.
5/28/99), 736 So. 2d 162, 181 (on a prospective basis, the court will no longer consider alleged errors
in the penalty phase of a capital trial absent a contemporaneous objection), the failure of counsel to
object does not preclude review.

1 Continuing, the tria court stated,

Now, | will tell you that the defendant isentitled to an gpped. Asamatter of fact | will
even go further than that and I'll say inthistype of case the defendant will get an appedl.
But, | think that is as far as | can go, and that really is not your prerogative to be
considering the appeal and the appellate process. Just like you shouldn't be the
prosecutor, or the defense attorney, or makethe evidentiary cals. Your jobisto focuson
the sentencing hearing, the aggravating and mitigating circumstancesthat areinvolved inthis
case and weigh that and make your decisions solely on that and what has been introduced
in this case.

12 Caldwell v. Mississippi, 472 U.S. 320 (1985).

13 qate v. Deboue, 552 So. 2d 355, 365 (La. 1989)(judge's "succinct and legally accurate
response, acknowledging the commonly known fact that defendant had a right to an appeal. . .[did not
lead] the jury to believe that its responsibility for sentencing wasin any way diminished.").
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Thereis no support for claims of adeadlocked jury. During the recharge, a
juror asked, "How long are we allowed to deliberate tonight? If we come to a
deadlock or we can't make a decision, how long do we have?' The judge replied,
"[t]hat isacall that | have to make." Thereafter he asked jurors to "go upstairs and
make an earnest effort to reach averdict. . . [to] go. . .and deliberate, and at some
point | will check on you."

While a trial court has broad discretion in deciding whether the jury is
deadlocked, and its decisions will not be overturned absent a palpable abuse of
discretion,* in this case, there was no deadlock. This portion of the argument lacks
merit.

The defendant’s complaint, that the judge described the verdict as a
"recommendation™ which diminished jurors sense of responsbility, isequally without
merit. Asageneral principle, the failure to impress upon ajury the seriousness and

finality of its decision denies due process.™> Y et review of the voir dire argument of

14_a. Code Crim. Proc. art. 905.8; State v. Lowenfield, 495 So. 2d 1245, 1259 (La. 1985);
Satev. Monroe, 297 So. 2d 1258, 1271-1272 (La. 1981).

> Sate v. Williams, 96-1023 (La. 1/21/98), 708 So. 2d 703, 722-723.
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counsel’® and the trial court's instructions in this case”” offer no support for claimsthe
jury did not understand the gravity of its duty or the finality of its decision, asthis
responsibility was impressed upon jurors repeatedly.*® This portion of the argument
lacks merit.

Next, defendant complains that the court did not properly reply to jurors
request for further explanation on statutory mitigating circumstances relating to "the
youth of the offender at the time of the crime" and “theinfluenceor . . .domination
of another person” under La. Code Crim. Proc. art. 905.5 (c) and (f). Tothisinquiry,
the judge replied in pertinent part:

. . [T]helegidature, whenit defined these activities here - -

16 With a 120-person venire in the courtroom, and having called the first panel of twenty
venirepersons to the jury box for examination, the district court advised the assembled prospective
jurors:

[B]ut, in afirst degree murder [case] because of the possible penalty here, [it] isthe
jury .. . if they come back with guilty as charged, that isthe only timein Louisianalaw
that the jury recommends a sentence. And, they can recommend a sentence of death
or life imprisonment without benefit of probation, parole or suspension of sentence.
And, that will only occur if thereisaqguilty verdict in the first phase.

So, in other words, it isabifurcated trial. We will try the question of guilt . . . first,
and if the defendant is found guilty of first degree murder, as charged, then twelve
people who are sitting on the jury will make the selection of whether the person
receives a sentence of death or life imprisonment.

Jurors were queried frankly by the state on an ability to vote for the death penalty. The state plainly
informed jurors, “If this jury comes back with a verdict of guilty as charged, | am going to ask you to
put him to death.”

1 In opening remarks to jurors at the penalty phase the state told jurors:

Asyourecal, | explainedtoyouthat if . . . thejury decided that the defendant was
guilty of first degree murder that | would comeback . . . that wewould come back . .
. and ask you to unanimously recommend that [defendant] be put to death.
We are at that time now. Asthe Judge has explained to you . . . each one of you
individually must now consider what the appropriate penalty is for what he has done.

The district court's penalty phase charge left no doubt about jurors sentencing responsibility:

L adies and gentlemen, having found the defendant guilty of first degree murder, you
must now determine whether [he] should be sentenced to death or to life imprisonment
without benefit of probation, parole, or suspension of sentence. . . .

18 Sate v. Wessinger, 736 So. 2d at 188; Williams, 708 So. 2d at 722-723.
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these mitigating activities, they defined them in afashion for
the jury to read into that what they believe that says.
Now, | will make one comment. Okay. [Subpart (C)]

you say, "The offense was committed while the offender

was under the influence or under the domination of another

person.” That is one of the mitigating circumstances that

you consider in making your decision. And, theweight that

you are to give to the mitigating and aggravating

circumstances is strictly the prerogative of the jury. The

other one that you point out is[Subpart (f)], " The youth of

the offender at the time of the offense[,"] and that againis

the prerogative of thejury, and | cannot in my explanation

start talking about something that will fade into the evidence

in this case because that is not my prerogative.
Thejudge advised that he could not intrude into the evidence but did offer that thejury
could read into the definition as they saw fit, determine what weight to accord
mitigating and aggravating circumstances, and concluded by repeating that he could
not comment on the evidence.

The Eighth Amendment does not require, even in response to a defendant's
request, particularized and detailed jury instructions addressing the concept of
mitigation generally, or the specific statutory circumstances urged by the defendant.
It suffices that the instructions given by thetria judge allow jurorsto consider and give
effect to any and all mitigating evidence.”® Thetest iswhether areasonable likelihood
exists that jurors understood the trial court's instruction to preclude consideration of
mitigating circumstances.®

Additiondly, in the case of Sate v. Flowers,? this court held that in the context

of ageneral instruction which emphasized the jury's authority to consider not only

statutory mitigating circumstances but also any other relevant circumstances, any

19 Buchanan v. Angelone, 522 U.S. 269 (1998).

2Bychanan, 522 U.S. at 277-79; see Sate v. Howard, 98-0064, p. 31 (La. 4/2/99), 751
So. 2d 783, 816 (adopting Buchanan). Buchanan made no change in Louisianalaw.

21441 So. 2d 707, 716 (La. 1983).
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“further attempt to define or expand upon statutory mitigating circumstances may only
lead to juror confusion and further effortsto define the definitions." Furthermore, a
trial court has no independent affirmative duty to provide jurors any more of an
explanation of mitigating circumstances than provided by La. Code Crim. Proc. art.
905.5. Moreover, even when specifically asked by ajury whether it must return a
sentence of death if it finds one or more aggravating circumstances beyond a
reasonable doubt, a trial court may respond by rereading a general charge which
correctly informs jurors that they must consider all of the evidence in the case,
including mitigating circumstances, before returning a sentencing verdict.?

In this case, jurors clearly were not confused about their duty to consider
mitigating circumstances. Theditrict court did not err in giving anincorrect statement
of the law, but merely did not fully answer thejury’ s query. We cannot say that itis
reasonableto beievethat the jury was hindered in considering mitigating circumstances
due to the court’ s response to its questions. The complained-of failure of the trial
court to define or further address the mitigating circumstances of youth and influence
or domination of another person does not rise to alevel of reversible error in this
case.”® There are no lega definitions interpreting the language employed by the

legidaturein La. Code Crim. Proc. art. 905.5 and thetrial court correctly informed the

“\eeks v. Angelone, 528 U.S. 225 (2000).

Z\We distinguish the instant case from State v. Martin, 550 So. 2d 568, 574 (La. 1989),
where this court ordered a new sentencing hearing due to the trial court's failure to answer jury's
guestions which could have led a reasonable juror astray with respect to the necessity of first finding a
mitigating factor before recommending life verdict. The jury’srequest for further instruction from the
court essentially asked how they could give effect to the statutory mitigating circumstances they were
contemplating during deliberations. The district court in the instant case did not err as previous courts
have. For instance: Thejurorsin theinstant case did not ask whether the existence of mitigating factors
were necessary for alife verdict. Furthermore, thetrial court in this case did not explain to the jury that
there need be no "findings" or unanimity with respect to mitigating factors. Wessinger at 40, 736 So.
2d at 193. Jurors were not told that there were no presumptions or burdens of proof with respect to
mitigating factors. State v. Jones, 474 So. 2d 919 (La. 1985), cert. denied. 476 U.S. 1178 (1986).
Nor was it made clear that the jury need not find a mitigating factor in order to recommend alife
sentence. Martin, 550 So. 2d at 574.
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jurorsthat whether the defendant was ayouthful offender and whether he acted under
the domination of another person, as well as the larger question of whether these
circumstances reduced the moral culpability of his acts, were theirs to determine
according to their own experience and understanding. Any further definition or
discussion may haveledtojury confusion. For the above reasons, this portion of the

argument lacks merit.

Assignment of Error I X

The defense complains that the proceedings were not adequately transcribed,
thereby preventing judicial review based on a complete record of the case.
Transcripts of various proceedings are missing, along with the objections, arguments
and rulings contained therein. The defense maintains that reversal is mandated on
these grounds.

A defendant convicted of acapital crimein which a penalty of death has been
Imposed has aright to appeal to thisCourt. La. Const. art. V 85(D)(2). La. Cons. art.
| § 19 guarantees defendants aright of appeal "based upon a complete record of all
the evidence upon which the judgment isbased." While this court has reversed when
material portions of the trial record were incomplete or not available,® a "dlight
inaccuracy in arecord or an inconsequential omission from it which isimmateria to
aproper determination of the appeal” does not require reversal of a conviction."#

Specific complaints about the record by the defense follow.

% Sate v. Landry, 97-0499 (La. 6/29/99), 751 So. 2d 214, 215-216; Satev. Ford, 338
S0. 2d 107, 110 (La 1976); Sate v. Jones, 351 So. 2d 1194 (La. 1977); Sate v. Parker, 361 So.
2d 226 (La. 1978).

#Jate v. Brumfield, 96-2667 (La. 10/28/98), 737 So. 2d 660, 669.
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Pre-Trial Assignment of Error

The defense complains that transcripts of proceedings June 13, July 6, July 13
and July 14 are missing and necessary for his appeal. Yet minute entries show
relatively minor events, favorably resolved to the defense.?® Such inconsequential
omissions merit no relief.

The defense also complains about gapsin the record preventing afull review.
Only partia records exist for May 3, May 15 and June 19, it complains. The claims
lack substance. Review of the minutes and available transcripts does not support

contentions that these portions of the record are material or necessary to a full

appeal .27

Voir Dire Assignment of Error

The defense claims the record of voir dire is incomplete, in that "[a]t |east
twenty-two different unidentified prospectivejurors made commentsthat--to varying
degrees--would have supported achallenge for cause.” Giventhe nature of the case,
it was critical totest jurors' links and relationships with police officers. The defense

contendsthat review of thiscritical portion of trial isimpossible on the present record.

250n June 13 the trial court granted a defense request and issued an instanter subpoena to
WWL-TV for an unspecified video tape. On July 6, a minute entry reflects that a pre-trial conference
"iscomplete.” On July 13, thetria court granted a defense request for subpoenae duces tecum. There
was a status hearing on July 14; some subpoenae duces tecum were quashed because previously
satisfied and others were issued at defense counsel's request.

2 A minute entry reflects that the defendant was arraigned May 3. No transcript of that exists
but there are (duplicate) transcripts of a short hearing on a joint motion to subpoenathe restaurant's
business records and another transcript on Antoinette Frank's counsel's subpoenae requestsin
connection with a motion to quash, neither of which is mentioned in the minutes. The minute entry of
May 15 reflects that motions were filed by the state and Frank's counsel, which defense counsel Turk
adopted, aswell asthe imposition of agag order. Only the gag order proceeding isavailable. Thereis
nothing to suggest that the missing transcript is anything but a de minimus omission from the record.
Similarly, the minute of 6/19 reflects that the defense was entitled to some NOPD personnel records,
and confirmed the trial dates of defendants. Not mentioned by the minute is proceeding dealing with
Frank's attorney's effort to revisit the scene and the court's refusal.
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The complaint lacks merit. Because voir dire wasintended to cover the entire
120-person venire, responses often were recorded from "unidentified”" jurors not
among the twenty identified panelistsin the jury box. At such timesthetrial court
listened to the exchanges until some threshold was reached, indicating apossible cause
challenge. At that point, the trial court made note of the juror's name. Later, if the
juror were called for one of the panels and challenged, the judge would refer to his
own notes when making aruling. The venirewas not an anonymous sea of faces as
many had been in a previous venire examined by ADA Woodsin an earlier case. A
through reading of the voir dire supports aconclusion that any juror exhibiting abasis
for disqualification was removed for cause. Jurorswere questioned about linksto law
enforcement, and hints that active duty officers or their spouses or relatives may have
served does not state a basis for reversal, as the standard is whether the person can
impartialy carry out the duties and obligations of ajuror in the particular case.?® On

the showing made, no relief is due.

Penalty Phase Assignment of Error

The defense argues confusion of witnesses and transcripts concerning requires
reversal, that some transcripts purport to be duplicates, but do not match, and that the
condition of the record raises grave doubts about any court's ability to review this
capital proceeding.

The clamslack merit. Thiscourt will go asfar as agreeing the transcripts are
out of chronological order, areduplicated, and are very difficult to read. However, the
defendant does not show that any of the testimony ismissing, either at the hearing to

decide admissibility of the unadjudicated crimes evidence or the penalty phaseitself.

% See Satev. Ballard, 98-2198, pp. 3-4 (La. 10/19/98), 747 So. 2d 1077, 1079-1080
(overturning prior rule which had held active duty peace officers incompetent to serve asjurors).
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This part of the argument lacks merit.

Post-Trial Assignment of Error

Defendant complains that the transcript of a hearing on anew trial motion is
missing, along with "[dl] of the other post-trial hearings.” The hearing on anew trial
motion, held August 14, 1995, isbefore this court, raised under Assignment of Error
XXVII and foundto lack merit.*® Asfor the"other" post-verdict hearings, the defense
doesnot identify which itisinterested in or even allegethat transcriptsare "material”
to proper appellate review. This portion of the assignment lacks merit.

This condition of the record in this case falls between that in Landry,® in which
the record rendered voir dire unreviewable and contained different versions of the
defendant's criminal history and victim impact statements being presented at the
penalty phase, and Brumfield,®* in which it was found that unrecorded bench
conferences absent ashowing of prejudice were immaterial to aproper determination
of theappeal. Regarding all defense complaints made about the record in this case,
we agree that condition of the record is abysmal. Nevertheless, it contains all
significant portions of the proceedings complained of by counsel and it thus provides

abasisfor the full judicial review guaranteed in Louisiana. No relief is due.

Assignments of Error X and XIV
The defense claimsthat retained counsal Willie Turk wasineffective. Current

counsel arguesthat trial counsel was unprepared, did not lodge appropriate objections,

2See the unpublished appendix which is part of the record in this case.
Landry, 751 So. 2d at 215-216.
31Brumfield, 737 So. 2d at 669.
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and his performance was so lackluster that this court should reverse on the present
record and not waste judicial resources on a remand for an evidentiary hearing.
Specific claims are that Turk filed only three pre-trial motions; failed to adequately
litigate identification; abdicated his obligations at voir dire; and, did not guard against
hearsay or prosecutorial misconduct.

A criminal defendant is guaranteed the effective assistance of counsel. U.S.
Sixth Amendment; La. Cons. art. | 8 13. To prevail on a claim of ineffective
ass stance, adefendant must demonstrate (1) that hisattorney's performancefell below
an objective standard of reasonableness under prevailing professional norms; and (2)
that counsel's errors or omissions resulted in prejudice so great as to undermine
confidence in the outcome.* The Sixth Amendment does not guarantee "errorless
counsel [or] counsdl judged ineffective by hindsight,” but counsel reasonably likely to
render effectiveassistance® Judicial scrutiny must be"highly deferentidl” and claims
of ineffective assistance are to be assessed on the facts of the particular case as seen
from "counsel's perspective at the time," hence, courts must indulge "a strong
presumption that counsel's conduct falls within the wide range of reasonable
professional assistance." **

Clamsof ineffective assstance are generally relegated to post-conviction, unless

the record permits definitive resolution on appeal .* The same approach isfollowed

%2xrickland v. Washington, 466 U.S. 668 (1984); Sate ex rel. Busby v. Butler, 538 So. 2d
164, 167-168 (La. 1988); Sate v. Washington, 491 So. 2d 1337, 1339 (La. 1986).

¥3ate v. Ratcliff, 416 So. 2d 528, 531 (La. 1982).

#Grickland v. Washington, 466 U.S. 688; see Sate v. Brooks, 505 So. 2d 714, 724 (La.
1987)(an attorney's competence is not judged by the success of a particular strategy hence "no-
guestion defense" was not a deviation below professional norms but a deliberate tactical choice
designed to rob the state of the force of its evidence; hindsight is not the test of Sixth Amendment
ineffectiveness claims).

$Satev. Peart, 627 So. 2d, 780, 787 (La. 1992); Sate v. Wille, 559 So. 2d 1321, 1339
(La 1990); Sate v. Prudholm, 446 So. 2d 729 (La. 1984); Satev. Seiss, 428 So. 2d 444 (La.
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in capital cases. When the record permits, this court will reach the merits of claims
about counsdl's performance and grant relief when appropriate.®® However, when the
record does not permit areasoned determination based on afull evaluation of arguably
meritorious clamsin acapita case, this court has conditionally affirmed and remanded
for an evidentiary hearing on allegations of ineffective assistance.®” We now will
evaluate whether the record permits a full evaluation of these clams,

Assignment of Error Regarding Few Pre-trial Motions

Claimsthat Turk was derelict because he filed only one single-line motion to
sever, and two motions for subpoena deuces tecum lacks factual support. Counsel
for co-defendant Antoinette Frank filed numerous motionson May 15, 1995, and the
trial court granted Turk's request to adopt them.® While Turk did not press for
individual voir dire, no "special circumstances' were present aswould support this
mode of voir dire.* As claimed, he did not challenge the admissibility of victim

Impact evidence, but had full notice and the state's presentation of such was modest.

1983).

% Sate v. Hamilton, 92-2639 (La.7/1/97), 699 So. 2d 29, 32-35 (counsel's penalty phase
errors, including no opening statement, failure to investigate and present available mental health
evidence and a twelve-sentence closing argument, require new penalty hearing); State v. Sanders, 648
S0. 2d 1272, 1291-1293 (La. 1994)(counsel's tepid penalty phase opening admitting unreadiness
coupled with failure to present mitigating evidence, prepare witnesses, object to inadmissible
unadjudicated other crimes evidence and make a closing argument requires new penalty hearing).

3'Sate v. Srickland, 94-0025 (La. 11/1/96), 683 So. 2d 218, 238-239 (remand for a
hearing on whether it was strategy or dereliction for counsel to omit opening and closing statements, fail
to investigate and present mitigating evidence, and prepare witnesses); Sate v. Sullivan, 559 So. 2d
1356 (La 1990) (remanding for a hearing to determine if Brady material was suppressed and if counsel
was ineffective at the penalty phase of trial); Wille, 559 So. 2d at 1339 (claims of incompetent counsel
spanning both phases of trial which cannot be resolved on the record require remand and evidentiary
hearing).

38 Objections of one co-defendant is presumed to have been made on behalf of all unlessthe
contrary appears. La. Code Crim Proc. art. 842. By analogy, that applies to written motions as well.
Satev. Bergeron, 371 So. 2d 1309, 1313 (La. 1979)(on rehearing).

*La. Code Crim. Proc. art. 784, Cmt. (c); State v. Bourque, 622 So. 2d 198, 224-225 (La.
1993); Sate v. Copeland, 530 So. 2d 526, 535 (La. 1988).
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To his support, Turk did contest, unsuccessfully, admission of the unadjudicated
crimes evidence at the penalty phase. No error or dereliction by counsdl is discerned.
This part of the assignment lacks merit.

Voir Dire Assignment of Error

The defense complains of atotal collapse by defense counsel, arguing that Turk
abdicated his duty by turning voir dire over to "an attorney who is now suspended
from practice].]" At abench conference during the state's examination of the first
panel, Turk advised the court and prosecutorsthat Ernest Caulfield would be assisting
injury selection. Caulfield thereafter conducted the defense voir dire, although Turk
joined bench discussionsfor cause challenges and strikes. The defense describes voir
direasan"unmitigated disaster," (emphasis omitted) and argues that jurors were not
gueried regarding mitigating circumstances, their attitudestoward law enforcement, eye
witness identification, or an accused's right to silence. Furthermore, the defense
argues that Caulfield "repeatedly failed to procure responses from any of thejurors’
and that his peremptory strikes were haphazard.®

The defense overstates these claims. The entire venire was assembled in the
courtroom, where the trial court announced that "we are going to pick ajury in here
today" and to "pay close attention,” so that "we can cut downon . . . redundant . . .
guestiong.]" Infact, ajury wasempaneled by 2:00 p.m. on thefirst day of voir dire.
The defense offers nothing to support its claim about Caulfield's status but, as

contended, the attorney did not discuss mitigating circumstances and sprinkled

40 Caulfield participated in a chambers conference then conducted the defense voir dire of the
first panel through cause challenges and strikes. He did the same with the second and third panels.
Caulfield appeared only for voir dire. However, he was not the only attorney assisting Turk.

Walter Critinin (silently) assisted on the second and third days of trial (7/17 and 7/18/95). The
transcript of the next day's proceedings begins with this advisement, "As the trial proceeds this date, Mr.
Walter Critinin is not present.” It is unknown if Critinin returned for the last two days of trial. The
minutes mention neither Caulfield nor Critinin.
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liberally throughout his examination were open-ended rhetorical queriesdliciting little
response. One of his peremptory strikes was unusua.** A lack of questions on eye-
witnesses raises no alarms, however, and not examining jurors on an accused's right
to silence meanslittle in a case in which the defendant testified at both phases of trial.

The venire was extensively questioned by the state, aided by juror
guestionnaires and the fact that many jurors had been examined in an earlier capita
case by the same prosecutor, circumstances which compensates for defense
shortcomings.** Neither side discussed mitigating factors or, for that matter,
aggravating circumstances. While silenceisaproblematic tactic for the defense at voir
dire of acapital case, still, counsel may have made a strategic decision not to discuss
aspects relating to the penalty phasetoinstill confidencein the defense alibi evidence.
The state's reason for avoiding the topic was laid out by Assistant District Attorney
Woods, who explained that "we are only concerned with the guilt or innocence [at this
stage,]" and if aguilty verdict isreturned, "then we move on to discuss other aspects
of thisthat we have to present.”

More generaly, when ajuror signaled aquestion or problem, questioning would
continue until the matter was resolved and/or the judge would note the juror's name for
later reference when challengeswere issued. Bench conferences at which challenges

wereraised and ruled on were recorded and are before thiscourt.* The attorneys also

4l Caulfield struck a Catholic seminarian who opposed capital punishment but said he could
consider it and who had been the subject of a state cause challenge.

“21tisunclear if the defense had access to the questionnaires. At any rate, the state questioned
jurors about capital punishment, tiesto law enforcement, their exposure to pre-trial publicity about the
case, any linksto victims of crimes, their understanding of the presumption of innocence and applicable
law, including the law of principals, specific intent, and whether they appreciated that the burden of
proof was beyond a reasonable doubt and was entirely the state's. Jurors were aware that thiswas a
bifurcated proceeding at which, if the accused were found guilty as charged, the state would ask for the
death penalty.

“Cf., Sate v. Landry, 97-0499 (La. 6/29/99)(reversing, in part, over arecord so deficient
that the court could not review the more than forty cause challenges which had been granted).
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were permitted to back-strike. While Caulfield's performance may have been less-
than-stellar and the speed of voir dire may give pause, on balance and particularly on
thisrecord, it cannot be concluded that jurorswere misinformed about any singleissue
with respect to the guilt phase of trial. Even if counsel's conduct of voir dire
amounted to professional dereliction, thelack of apparent prejudice dooms claims of
ineffectivenessrooted in thispart of trial. Therefore, this part of the assignment lacks
merit.

Assignment of Error Regarding Identifications

Asclaimed, counsel did not move to suppress the identifications of Chau Vu,
Quoc Vu, and John Ross. A state answer to abill for particulars and discovery, filed
May 15, 1995, advised that LaCaze had been identified by "Quol Vaand Chan Vu."
At motion hearings on May 26, attorney Turk "waived all motions as to the
identification[.]” An amended state answer, date-stamped by the Orleans Criminal
District Court's clerk's office June 1, 1995, advised that the defendant had been
identified by "Quol Vu and Mr. John Ross by photo.” There are no transcripts from
May 26 (assuming the date is correct). The record offers no insight into Turk's
decision to waive "all motions asto identification,” and the defense does not explain
how the attorney should have set about suppressing apre-tria identification Chau Vu
never made.*

No basisfor suppressing the pre-tria identifications of Quoc Vu and John Ross
appears. Counsel may have concluded as much, and made atactical decision not to
expend effort on a losing cause. The matter cannot be resolved on this record.

Therefore, this part of the assignment lacks merit.

“4 Chau Vu could make no identification in the hours after the murders, unlike her brother,
Quoc Vu, who picked the defendant's picture from a photo line-up. Both made in-court identifications.
John Ross picked out the defendant's picture and, at trial, identified him as the man who bought
gasoline with Officer Williams's credit card shortly after the murder.

28



Objections to Hearsay and Prosecutorial Misconduct

The defense complains Turk did not object to prejudicial hearsay and state
misconduct.* The cited examples either are not hearsay, show little likelihood of
prejudice or appear to be a matter of strategy and, thus, do not reflect ineffective
assistance. Complained-of portions of Detective Demma's testimony concerns
statements made by John Ross and Quoc Vu at photo arrays. Chau Vu's statements
were cumulative of her own testimony and present no prgjudice. Ross's statements
were non-hearsay.* Asfor admission of 911 tapes and dispatchers testimony, having
state evidence and witnesses establish atimeline against which to later present an alibi
defenseis arguably a strategic decision, not subject to second-guessing.*” The cited
testimony by Chau Vu, relating atalk she had with Officer Ronald Williams about
Adam Frank, was hearsay but arguably beneficial to the defense, asit provided an
evidentiary basis to suggest that another male, perhaps Adam, had been with
Antoinette during the rampage through the restaurant. No error isapparent. This part
of the assignment lacks merit.

Giventhe deferential review required, none of the claimed errorsor omissions
by counsel necessitatesaremand for an evidentiary hearing. Evenif counsdl's conduct
was professionaly deficient in the guilt phase, no prejudiceisdemonstrated. Without
that, the defense cannot make the dual showing necessary to prevail on an
ineffectiveness clam. This part of the assignment lacks merit.

For the above reasons, the assignment lacks merit.

% The misconduct is discussed in Assignments VI, VII and XV and was found to lack merit.

% See La.Code Evid. art. 801(D)(1)(c)(prior statements of identification by declarant who
testifies and is subject to cross-examination is non-hearsay).

“'See State v. Myles, 389 So. 2d 12, 39 (La. 1980) ("This Court does not sit to second-guess
strategic and tactical choices made by trial counsel.").

29



Assignment of Error No. XXV

The defensearguesthat it would violate the state and federal guarantees againgt
cruel, excessive, and unusua punishment foundinLa. Cons. art |, § 20 and the United
States Eight Amendment to execute LaCaze, a"17-year-old" "mentally retarded"
"child" withan 1Q of 71. Appellate counsel concedesthat execution of the mentally
retarded is not per se uncongtitutional .*® But when the death penaty has been upheld,
he argues, the defendant has been able to place his mental status before jurors at the
penalty phase. He arguesthat in this case, jurors did not consider LaCaze's mental
retardation. Given the lack of money for mitigation experts and the trial court's
Inadequate response to the jury’'s requests for a further explanation of mitigating
factors, the defense contends that executing LaCaze would be atravesty of justice.

The arguments are flawed in several respects. First, the defendant was born
August 13, 1976. Thus, he was 18 years and 3 months old when he met Antoinette
Frank, and 18 years and 7 months old when he participated with her in the triple
killings in the Kim Anh Restaurant in March of 1995. Asfor "mental retardation,"
while appellate counsel speaks as though it were fact, the available record evidence
reflects that LaCaze has an overall 1Q score of 71, which forensic psychologist
Raphael Salcedo testified wasin the borderline range, with mild retardation beginning

at an 1Q score of 69. Psychiatrist Kenneth Ritter's examination found no mental

8 See Sate v. Comeaux, 93-2729, p. 21 (La. 7/1/97), 699 So. 2d 12, 27 (defendant, 17-
years-old at commission of the crimes and mildly retarded with an 1Q of 68, "made no showing that the
degree of hismental impairment, when combined with his youth, rendered him incapable of acting at the
level of culpability required for the imposition of the death penalty."), cert. denied, 522 U.S. 1150
(1998); Sate v. Mitchell, 94-2078 (La. 5/21/96), 674 So. 2d 250 (1996)(22-year-old mildly
retarded defendant with an 1Q of between 61 and 71 had full opportunity to present this evidence but
that neither federal nor state constitution precluded execution), cert. denied, 519 U.S. 1043 (1996);
Satev. Prgiean, 379 So. 2d 240 (La. 1979)(18-year-old, classified as borderline mentally retarded
with an IQ of 76 and amental age of 13 %2 years; his capital verdict was upheld by this Court), cert.
denied, 449 U.S. 891 (1980); Sate v. Brooks, 92-3321 (La. 1/17/95) 648 So. 2d 366 (unnecessary
to consider whether the execution of 20-year-old defendant with atested 1Q range of 44 to 67 would
be unconstitutional as death sentence reversed on other grounds).
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disease or disorder and attributed LaCaze's 1Q score of 71 to poor school
performance. The defenseiscorrect asfar asit contendsthat mental retardation will
not per seinvalidate a death sentence. Nor will LaCaze win sympathy by erroneoudy
claiming to have been a "child,” either at the time of the murders or now. Such
contentions lack merit.

On the other hand, L aCaze was absolutely entitled to havejurors consider his
low 1Q, as well how that may have affected an ability to resist the influence and
domination of an older woman. A capital defendant may introduce virtually any
evidence in mitigation at the penalty phase of acapital trial.*® Tria attorney Turk's
decision not to have his client eva uated, thusforegoing discovery of LaCaze'slow 1Q
before trial, is reasonable precisely to the "extent that reasonable professional
judgments support the limitationson investigation."® This, like other questions about
the performance of trial counsel, cannot be resolved on the present record and would

be best reviewed upon post conviction relief.

Capital Sentencing Review
Pursuant to La. Code Crim. Proc. art. 905.9 and L ouisiana Supreme Court Rule
XXVII1, this Court reviews every sentence of death to determineif it is congtitutionally
excessive. Inmaking thisdetermination the Court considerswhether the sentence was
imposed under the influence of passion, prejudice or arbitrary factors; whether the
evidence supports the jury's findings of statutory aggravating circumstances; and,

whether the sentence is disproportionate, considering the offense and offender.

“Sockett v. Ohio, 438 U.S. 586, 604 (1978)(that includes "any aspect of a defendant's
character or record and any of the circumstances of the offense that the defendant proffers as abasis
for a sentence less than death.").

Sate ex rel. Busby v. Butler, 538 So. 2d 164, 171 (La. 1988), citing Burger v. Kemp,
438 U.S. 776 (1987).
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Defendant Roger Joseph LaCazeisan African-American male, and was 18 years
old at the time of the offense. He and an older brother, Michael, were raised by a
single mother until each attained the age of 17, because she disapproved of their
lifestyles. The pre-sentence investigation report in the record isunclear, but it appears
that the defendant had no juvenile record and only two arrests as an adult prior to this
offense.® The state presented evidence at the penaty phase of unadjudicated crimina
conduct in November of 1994 involving an armed robbery and attempted murder of
Derrick Jefferson, and an aggravated battery of Anthony Wallacein February of 1995.
The defendant did not complete high school. He has never married but is the father
of three children by two mothers. In histestimony, the defendant admitted to using
and selling cocaine.

Thevictimsin this case were Vietnamese siblings, Haand Cuong Vu, and, a
white police officer. However, race does not appear to have played a part in the
killings. Rather, it appears that the defendant joined with co-defendant Antoinette
Frank, herself a police officer, who was disgruntled over not getting enough paid
details at the Kim Anh Restaurant where the armed robbery and murders occurred.

At the penalty phase, defendant presented testimony from hismother, father, a
family friend, the mothers of his children, and apastor. Hetook the stand on hisown
behalf. All asked thejury to sparethe defendant hislife. Mitigating factors urged were
his youth; lack of significant prior criminal history; that the offense was committed
while he was under extreme mental or emotional disturbance, aswell asthe under the
influence and dominion of another; that he did not appreciate the criminality of his
conduct; and, that he was a principal whose participation was minor under La. Code

Crim. Proc. arts. 905.5(a), (b), (¢), (e), (f), ().

°1 LaCaze was arrested 10/10/93 for criminal damage to property valued under $500 and
illegal use of aweapon; and, 1/9/95 for aggravated battery. Chargesin each were refused.
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Passion, Prejudice or Other Arbitrary Factors

In his Capital Sentence Review Memorandum, Defendant claims that his death
sentence is excessive and was improperly imposed. Doubts about counsel's
performance at the guilt and penalty phases of trial give pause but must await post-
conviction. However, all of these issues were addressed in depth above in the

individual assignments of error and found to be without merit.

Aggravating Circumstances

The jury returned separate verdicts finding that asto all three victims that the
offense was committed during the commission of an armed robbery and that the
offender knowingly created the risk of death to more than one person. Asto Ronald
Williams, jurors additionally found that the victim was a peace officer engaged in his
lawful duties. La. Code Crim. Proc. art. 905.4 (A)(1), (2), (4).

Proof of each of the aggravating circumstance was established beyond a
reasonable doubt. The evidence, including the defendant's own confessions and
penalty phase testimony, demonstrates that he and co-defendant Antoinette Frank
armed themselves and entered the restaurant, where they shot and killed three people,
and stolemoney, atelephone, awallet, and credit cards. The taking of something of
value from the person of another or his immediate control while armed with a
dangerousweapon defines an armed robbery. La. Rev. Stat. 14:64. Given the result
it cannot be debated that the defendant and Frank, in a single consecutive criminal
episode spanning about fifteen minutes, created a risk of multiple deaths or great
bodily injury by repeatedly firing semi-automatic weapons inside a family-owned

business establishment occupied by six people. La.C.Cr.P. art. 905.4(A)(4).>* Ladtly,

%2 1t isworth noting that meeting the evidentiary requirements of La. Code Crim. Proc. art.
905.4(A)(4) does not include proof of specific intent to kill more than one person; and, this aggravating
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Officer Williamswasin uniform and was working a paid detail when hewaskilled and
thus "was engaged in the performance of hislawful duties." Satev. Berry, 391 So.
2d 406, 412 (La. 1980)(peace officer working paid details protects citizenry and
prevents or detersviolent crimeis performing hislawful duty for purposesof La. Rev.
Stat. 14:30(A)(2)), hence, satisfies the aggravating circumstance defined in Art.
905.4(A)(2). Satev. Broadway, 96-2657, p. 27 (La. 10/19/99), 753 So. 2d 801, 819;
Brumfield, 737 So. 2d at 671, n. 6. Consequently, Defendant’ s sentence of death is

firmly grounded on the finding of these aggravating circumstances.

Proportionality

Thefederal constitution no longer requires proportionality review. Pulley v.
Harris, 465 U.S. 37 (1984). Nevertheless, comparative proportionality review
remainsarelevant consderation in determining theissue of excessvenessin Louisana.
Satev. Miller, 99-0192, p. 30 (La. 9/6/00), 776 So. 2d 396, 414. Pursuant to La.
S.Ct. Rule 28, § 4(b), the Orleans Parish Didtrict Attorney's Officefiled with this Court
alist of each first degree murder casetried after January 1, 1976, in the parish. The
only two comparable cases in Orleans Parish are those of the defendant's co-
defendant, Antoinette Frank, and Phillip Anthony. Asto Frank, this Court recently
affirmed conviction but remanded for adetermination of indigency and entitlement to

state-funded expert assistance for the sentencing portion of trial. Satev. Frank, 99-

circumstance "encompasses a broader range of conduct that the first degree murder definition. . .inthe
[parallel La. Rev. Stat. 14:30(A)(3)." Satev. Robertson, 97-0177, pp. 44-45 (La. 3/4/98), 712 So.

2d 8, 42, quoting State v. Johnson, 541 So. 2d 818, 826 (La. 1989). Specific intent to kill or inflict
great bodily harm upon more than one person, La. Rev. Stat. 14:30(A)(4), is shown by proof that the
offender contemplated and actually caused the death of one person and the risk of death or great bodily
harm to at |east one other person by a series of acts during a single criminal episode or transaction.
Satev. Roy, 95-0638, p. 19 (La. 10/4/96), 681 So. 2d 1230, 1242; Sate v. Williams, 480 So. 2d

721, 726-727 (La. 1985). A finding of specific intent to kill or inflict great harm on more than one
person, La. Rev. Stat. 14:30(A)(3), aways supports a finding that the offender knowingly created a
risk of bodily harm to more than one person. Art. 905.4(A)(4). See Sate v. Baldwin, 96-1660, p.

11 (La. 12/12/97), 705 So. 2d 1076, 1080-1081.
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0553,p.22, So.2d , . AstoAnthony, this Court affirmed the defendant’s
conviction and sentence of death for the notorious triple homicides committed in the
Pizza Kitchen restaurant in the French Quarter. Sate v. Anthony, 98-0406 (La.
4/11/00), 776 So. 2d 376.

On a state-wide basis this Court has affirmed capital sentencesin avariety of
settingsinvolving multiple deaths or when a defendant creates the risk of death or great
harm to more than one person. Satev. Baldwin, 99-2124, pp. 27-28 (La.2/21/01),780
So. 2d 349, 366 (victims were shot on the street in the same neighborhoods minutes
apart, an accomplice using small-armsfire, the defendant using asawed-off shotgun
placed directly againgt the victims skulls); Sate v. Wessinger, 98-1234 (La. 5/28/99),
736 So. 2d 162 (ex-employee returns to restaurant, shoots three and killstwo people);
Satev. Robertson, 97-01077 (La.3/4/98), 712 So. 2d 8 (mixed-race coupled stabbed
to death in their home during an aggravated burglary); Satev. Tyler, 97-0338 (La.
9/9/98) 723 So. 2d 939 (defendant entered a Pizza Hut armed with a .22 caliber
revolver, ordered the three employeesto lieface down on thefloor in the cooler after
robbing them and shot each one in the back of the head); Statev. Baldwin, 96-0736
(La 12/12/97), 705 So. 2d 1076 (defendant shot and killed his estranged wife and three
men who were present at the time with asawed-off shotgun); State v. Ortiz, 96-1609
(La. 10/21/97), 701 So. 2d 292 (murder-for-hire scheme resulting in death of
defendant's wife and avigiting friend); Satev. Tart, 93-0772 (La. 2/9/96), 672 So. 2d
116 (defendant murdered hiswife and severely wounded her mother); Satev. Taylor,
93-2001 (La.2/28/96), 669 So. 2d 364 (ex-employee returns to restaurant, kills one
employee and attempts to kill others).

Considering the foregoing, the death sentence imposed in this case does not

appear disproportionate. Evidence at trial established the cold-blooded and callous
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disregard for human life exhibited in thesekillings. Nothing contained in the post tria
documents filed pursuant to La. S.Ct.R. 28 warrants reversal of Defendant's death
sentence.
DECREE

For the reasons assigned herein, Defendant’s conviction and sentence are
affirmed. Inthe event thisjudgment becomesfinal on direct review when either: (1)
the Defendant failsto petition timely the United States Supreme Court for certiorari;
or (2) that Court denies his petition for certiorari; and either (a) the Defendant, having
filed for and been denied certiorari, failsto petition the United States Supreme Court
timely, under its prevailing rulesfor rehearing of denia of certiorari, or (b) that Court
denieshispetition for rehearing, thetrial judge shall, upon receiving notice from this
Court under La. Code Crim. Proc. art. 923 of finality of direct appeal, and before
signing the warrant of execution, as provided by La. Rev. Stat. 15:567(B), immediately
notify the Louisiana Indigent Defense A ssistance Board and provide the Board with
reasonable timein which: (1) to enroll counsel to represent the Defendant in any State
post-conviction proceedings, if appropriate, pursuant to its authority under La. Rev.
Stat. 15:149.1; and (2) to litigate expeditiously the claims raised in that original

application, if filed, in the state courts.
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