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FROM CLERK OF SUPREME COURT OF LOUI SI ANA

The Opinions handed down on the 25th day of February, 2003, are as follows:

BY JOHNSON, J.:

2002-C - 0826 W LLI AM G. CORBELLO, ET AL. v. | OWA PRODUCTI ON, SHELL OI L
COMPANY, SHELL WESTERN E & P, INC., ET AL. (Parish of
Cal casi eu)
Based on the above analysis, the decision of the court of
appeal reinstating plaintiffs' claimfor exenplary damages
is hereby reversed; the breach of contract award for
unaut hori zed di sposal of saltwater is reversed and remanded
to the court of appeal to determ ne the correct amount using
the lawful rate of prejudgnment interest; the court of
appeal's decision in all other respects is hereby affirmed.

CALOGERO, C.J., concurs.

VI CTORY, J., dissents in part.

TRAYLOR, J., concurs in part and dissents in part.

KNOLL, J., dissents in part and assigns reasons, concurs in
part with reasons, and concurs in result.

WEI MER, J., concurs.


http://www.lasc.org/news_releases/2003/2003-15.asp

SUPREME COURT OF LOUISIANA
NO. 02-C-0826
WILLIAM G.CORBELLO, ET AL
Versus
|OWA PRODUCTION, SHELL OIL COMPANY,

SHELL WESTERN E & P,INC., ET AL

ON WRIT OF CERTIORARI TO THE COURT OF APPEAL
THIRD CIRCUIT, PARISH OF CALCASIEU
JOHNSON, Justice.

This matter arises from a suit filed by landowners against Shell Oil
Company to recover damages in trespass after expiration of a surface lease which
was granted to Shell, for unauthorized disposal of saltwater on the property, and
for the poor condition of the leased premises. After atrial on the merits, the jury
awarded damages to the landowners. The court of apped affirmed in part,
reversed in part, and remanded for further proceedings. We granted Shell’ s writ
application to determine the correctness of the lower courts’ decisions. Corbello,
et al. v. lowa Productions, et al., 2002 WL 1312739, 2002-0826 (La. 6/14/02),
818 So.2d 779. After review of the record, we reverse in part, remand in part, and
otherwise affirm the court of appeal’ s decision.

FACTSAND PROCEDURAL HISTORY

In 1929, Ferdinand and Eva Heyd granted an oil and gas mineral leasein
favor of Shell Oil Company, which then assigned the lease to Shell Western E & P
(collectively, “Shell”). The lease covered 320 acres of land in Calcasieu Parish.
Shell operated the mineral lease until 1985, when it transferred its interest in the

lease to Rosewood Resources, Inc. (Rosewood).



In 1961, Shell obtained a separate lease from plaintiffs, Mr. Heyd' s four
surviving children, on 120 acres within the 320 acres covered by the oil and gas
lease, known asthe lowa Field. Thereafter, Shell built an oil terminal on afive
acre parcel within the leased acreage which it operated until 1993.

The 1961 surface lease expired May 10, 1991. On May 9, 1991, plaintiffs
sent Shell aletter regarding the lease s termination date. The letter notified Shell
that it had breached the |ease agreement by disposing of sdtwater on the property
and by failing to maintain the property as provided in the lease. For approximately
sixteen or seventeen months, plaintiffs and Shell attempted to resolve these issues.

In May 1992, plaintiffsfiled suit, naming lowa Production Company, Inc.
and Polaris Enterprises, Inc. as defendants, to recover damages for trespass on the
leased premises after expiration of the lease, for the unauthorized disposal of
saltwater on the leased premises, and for the poor condition of the leased
premises.’ They also sought exemplary damages pursuant to La.Civ.Code art.
2315.3. Shell was named as a defendant in October 1992. It filed athird party
demand against Rosewood. Plaintiffs named Rosewood as a defendant on itsmain
demand, but settled with it on September 1, 1999. As part of the settlement,
plaintiffs agreed to defend and indemnify Rosewood with regard to Shell’sclaims
against it. Shortly before trial, Shell’ s third party claim against Rosewood was
dismissed on amotion to recuse its counsel on the basis of a conflict of interest.
However, the court of appeal reversed the trial court’s dismissal of Rosewood.
Corbellov. lowa Prod. Co., 00-1403 (La.App. 3 Cir. 6/6/01), 787 So.2d 596, writ

denied, 01-2334 (La 11/16/01), 802 So.2d 615.

!Although the actual settlement documents do not appear in the record, it gppearsthat,
prior to trial, plaintiffs entered into a settlement with Polaris Enterprises, Inc., formerly known as
lowa Production Company, Inc.



In May 2000, the case was tried before ajury over atwo and one-half week
period. The jury awarded plaintiffs damages in the amounts of $927,000.00 for
Shell’sfailureto vacate the leased premises after the surface lease expired; $33
million to restore the leased premises to its 1961 condition; and $16,679,100.00
for Shell’sillegal disposal of saltwater on the leased premises. Pursuant to
post-trial motions, plaintiffs were awarded $689,510.00 in attorney fees and expert
feeswere set at $65,000.00; thetrid court reduced the jury’s award of
$927,000.00 for failure to vacate the leased premises to $32,500.00.

The Third Circuit Court of Appeal affirmed the jury’ sawards of $33 million
to restore the leased premises and $16,679,100.00 for Shell’ sillegal disposal of
saltwater on the leased premises; increased the trial court’s award of attorney fees
from $689,510.00 to $4 million; reversed thetrial court’s remittitur with regard to
the jury’ s award of $927,000 for failure to vacate the leased premises and
remanded for further proceedings on the issue; and reversed the trial court’s
dismissal of plaintiffs claim for exemplary damages and remanded for further
proceedings on the issue. Corbello v. lowa Productions, 01-567 (La. App. 3 Cir.
12/26/01), 806 So.2d 32.

Shell filed awrit of certiorari in this Court assigning numerous assignments
of error.

LAW AND ANALYSIS
Restoration of the Leased Premises

We begin our discusson with Shell’ s assignments of error regarding the
damage award for failure to reasonably restore the leased premises. Shell argues
that the court of appeal erred in affirming the $33 million breach of contract award

for failure to reasonably restore plaintiffs’ property for a number of reasons. First,



Shell argues that the court of appeal erroneously held that damages for a breach of
acontractual obligation of restoration in alease can be disproportionately greater
(in this case, 300 times greater) than the market value of the property. Our first
inquiry, then, is whether plaintiffs are entitled to the amount of damages needed to
restore the property, without regard to market value, or whether the damage award
should be tethered to the market val ue of the property.

Shell argues that the legal principles that restrain immovable property
damages in tort and specific performance cases to the market value of the property
should also apply in cases of damages for breach of contract. Shell contends that
the amount of damages for breach of the contractual obligation of restoration of
the property must be rationally or reasonably related to the market value of the
property. Otherwise, awarding an amount which is disproportionately greater than
the market value, according to Shell, would give plaintiffs awindfall because
plaintiffs would be in a better position than they would be in if Shell had
performed under the contract. That is, if Shell had complied withits obligation
under the contract to restore the property to its original state upon termination of
the lease, plaintiffs would bein possession of property worth $108,000.00. Thus,
Shell argues, plaintiffs damage award for Shell’ s breach of its contractual
obligation should be reasonably or rationdly reated to the amount of
$108,000.00.

In furtherance of its position, Shell argues that the amount of damages
recoverable under a breach of contract claim must be controlled by the parties
mutually agreed upon expectations. La C.C. art. 2045. Here, Shell maintains that
the parties bargained for arestoration obligation limited by “reasonableness.”

Shell argues that to award plaintiffs damages in the amount of $33 million (300



times greater than the value of the property) is unreasonable. Shell contends that
no rational, objective lessor would expect that the lessee would be required to
restore the property at a cost disproportionatdy greater than the value of the
property itself. Likewise, no rational, objective lessee would expect that such a
reasonable restoration obligation would require the lessee to expend sums to
restore the property that would be grossly disproportionate to what it would cost to
purchase the property outright. For thisreason, Shell argues, the contractual
obligation of reasonable restoration is confined by an “economic balancing
process which balances the cost of perfect restoration against the value of the use
towhich the land isbeing put.” La. R.S. 31:22 (comments).

Plaintiffs counter that this case is governed by the principle that “the
contract is the law between the parties.” Plaintiffs maintain that the parties
bargained for, among other things, reasonabl e restoration of the property to its
original condition, in exchange for Shell’s use of the land for production of oil and
gas for profit. Plaintiffspoint out that the agreement did not in any way limit
Shell’s cleanup obligation to the value of the land. Plaintiffs maintain that the
measure of damages for Shell’ s breach is not the damage to the “value” of the
land, but the cost to the innocent landowner of doing what Shell promised but
failed to do, restore the land to its origind condition. Therefore, plaintiffs argue
that the damage award should not be reasonably or rationd related to market value
of the property. Instead, the damage award should be that which was bargained
for, the amount necessary to restore the property.

Plaintiffs further maintain that the parties must either agree upon what is
“reasonable” or have ajury decide for them. In this case, the parties could not

agree as to what was a reasonable cost of restoration, both parties rejecting each



other’s cleanup proposals. Thus, plaintiffs maintain that the question of the
amount of damages necessary to reasonably restore the property was afactual
issue decided by the jury. Plaintiffs argue that thejury, after weighing al
evidence and testimony, both fact and expert, decided to believe the testimony of
plaintiffs’ expert as to what amount was needed to “reasonably restore” the
property as nearly as possible to itsoriginal condition. Plaintiffs maintain that the
court of gppeal, finding no manifest error, correctly affirmed the jury’s award.

After careful review of the applicable law and facts of this case, we disagree
with the arguments presented by Shell and find that the damage award for a breach
of contractual obligation to reasonably restore property need not be tethered to the
market value of the property.

We agree with plaintiffsthat the agreement in this case, like other contracts,
isthe law as between the parties. Since a contract establishes the law between the
parties, the purpose of contract interpretation is to determine the common intent of
the parties. La. C.C. at.2045; Shoreline Gas, Inc. v. Grace Resources, Inc.,
34,517 (La. App. 2 Cir. 4/4/01), 786 So.2d 137, 140. The meaning and intent of
the parties to a written instrument should be determined within the four corners of
the document and its terms should not be explained or contradicted by extrinsic
evidence. Id. (citing Brownv. Drillers, Inc., 93-1019 (La.1/14/94), 630 So.2d
741; Billingsley v. Bach Energy Corp., 588 So.2d 786, 790 (La.App. 2d
Cir.1991)). When a contract is subject to interpretation from the four corners of
the instrument, without the necessity of extringc evidence, that interpretation isa
matter of law. Brown v. Drillers, Inc., supra. When the words of a contract are
clear and explicit and lead to no absurd consequences, no further interpretation

need be made into the parties’ intent. La. C.C. art. 2046; Magnon v. Collins,



98-2822 (La.7/7/99), 739 So.2d 191, 197; Billingsley, supra. Further, parties are
free to contract for any object that is lawful, possible, and determined or
determinable. La. C.C. art 1971.

Section 8 of the surface lease entered into by Shell and plaintiffs reads:

L essee agrees to indemnify and hold lessor harmless from any and all

loss, damage, injury and liability of every kind and nature that may be

caused by its operations or result from the exercise of therights or

privileges herein granted. L essee further agreesthat upon

termination of thisleaseit will reasonably restorethe premises as

nearly as possibletotheir present condition. (Emphasis added)

Wefirst note that the language of the contract itself does not limit Shell’s
liability for reasonable restoration to the market value of the property. 1f Shdl
wanted such alimitation, it could have bargained for such; it did not do so.
Instead, Shell signed an agreement obligating itself to “reasonably restore the
premises as nearly as possible to their present condition.” Shdl arguesthat it is
not clear under the contract as to what constitutes “reasonable” restoration and
urges this court to find that it would be unreasonable to require it to pay
restoration costs which greatly exceed the market value of the property. We
disagree.

We find unreasonable Shell’ s theory that it could conduct its oil and gas
operations on plaintiffs property without limit to the amount of damage that may
be caused to the property through Shell’ s neglect and/or faulty operations, and
then have its liability to restore the property limited to or rationally related to the
value of theland. Likewise, we find it unreasonable for plantiffsto have
contemplated the use of itsland with Shell’ s responsibility of restoration being
only to clean the property at a cost tethered to the market value of the property

even though that cost may be greatly disproportionate to the actual amount needed

to restore the property as near as possible to its condition before Shell began its



operations.

Shell correctly notes that our courts have consistently restrained property
damage awards in tort cases. See Mossy Motors, Inc. v. Sewerage and Water
Board of the City of New Orleans, 98-0495 (La. App. 4 Cir. 5/12/99), 753 So.2d
269; Dual Drilling Company v. Mills Equipment Investments, Inc., 97- 1010
(La.App. 4 Cir. 1/07/98), 705 So.2d 1246; Cutrer v. lllinois Central Gulf RCo.,
581 So0.2d 1013 (La. App. 1 Cir. 1991). Generally, three approaches have been
followed by the Louisiana courtsin arriving at the amount of damages to property:
(1) the cost of restoration if the thing damaged can be adequately repaired; (2) the
difference in value prior to and following the damage; or (3) the cost of
replacement new, less reasonable depreciation, if the value before and after the
damage cannot be reasonably determined, or if the cost of the repairs exceeds the
value of the thing damaged. Cutrer v. Illionois Central Gulf R. Co., supra at 1020,
1021 (citing Mouton v. Sate of Louisiana, 525 So.2d 1136, 1143 (La. App. 1st
Cir.), writ denied, 526 So.2d 1112 (La1988)). We hed in Roman Catholic
Churchv. La. Gas Serv. Co., 618 So.2d 874 (La 1993), which involved tortious
damage to immovable property, that “...if the cost of restoring the property in its
original condition is disproportionate to the vaue of the property or economically
wasteful, unless there is areason personal to the owner for restoring the original
condition or there is areason to believe that the plaintiff will, in fact, make the
repairs, damages are measured only by the difference between the value of the
property before and after the harm.” Id. at 879-80

We find that damages to immovable property under a breach of contract
claim should not be governed by the rule enunciated in Church. Wefind that the

contractual terms of a contract, which convey the intentions of the parties, overrule



any policy considerations behind such arule limiting damages in tort cases. We
recognize that in some cases, asin the instant case, the expense of restoration of
immovable property can be extremely high. However, while we find it logical in
tort cases to tether the amount of damages by balancing the amount to be paid by
the negligent tortfeasor against the goal to restore the plaintiff, as closely as
possible, to the position which he would have occupied had the accident never
occurred, this same logic should not be extended to breach of contract cases.

The measure of damages in breach of contract cases is governed by the four
corners of the contract. Inthis case, Shell, a sophisticated company with vast
experience in negotiating oil and gas contracts, bound itself by contract to
“reasonably restore plaintiffs’ property as near aspossibleto its current
condition.” Shell must not be allowed to now alter the terms of this contract by
limiting its liability to an amount reasonably or rationally related to the market
val ue of the property.

Thus, we decline to set forth arule of law, suggested by Shell, that in cases
of breach of a contractual obligation of restoration in alease, the damage award to
plaintiffs must be tethered to the market value of the property. To do so would
give license to oil companiesto perform its operations in any manner, with
indifference as to the aftermath of its operations because of the assurancethat it
would not beresponsiblefor the full cost of restoration. The landowner would
receive a damage award tethered to the market value of the property and would be
left with partially clean land and potential liability to others who are affected by
thisunclean land. Intheend, it isthe oil companies, not plaintiffs, who would get
awindfall. Accordingly, we find Shell’s argument that plaintiffs damage award

in this case should be rationally related to the market value of the property to be



without merit.

Shell also argues that the court of appeal erroneously relied on the two
exceptions set forth in Church, supra, in determining damages recoverable for the
breach of contractual obligation to restore because the Church case articulates a
rule for measuring property damagesin tort, and did not deal with alessee's
contractual obligation of reasonable restoration. Shell further argues that even if
Church is applicable to this breach of contract claim, the court of appeal
erroneously concluded that the facts of the instant case fall within the two
exceptions and the damages should, therefore, be rationally related to the market
value of the property.

In response, plaintiffs argue, first, that Shell’s contention is frivolous
because Shell was the party who requested the trial court’s jury instruction that
liability should be limited to the value of the property in accordance with Church.
Shell now seeks to distinguish Church only after the court of appeal held that the
two exceptions in Church are applicable in this case. I1n any event, plaintiffsargue
that the result is the same whether Church applies or not because the amount
awarded by thejury is both the amount necessary to place plaintiffsin the position
they would be in if Shell performed under the contract and the amount needed to
restore the property under the Church case. Plaintiffs maintain that there was
ample evidence to support the court of appeal’ s finding that the Church exceptions
applied.

Wetoo find it peculiar that Shell, on the one hand, argues vociferously to
this Court that the governing legal principles restraining the measure of damages
to immovable property in tort cases, should aso apply to breach of contract cases,

yet, maintain that the court of appeal erroneously relied on Church and its
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exceptions because that case involved tort principles and not breach of contract.
In any event, because we find that damage awards for damage to immovable
property in breach of contract claims do not have to be tethered to market value of
that property, we need not address Shedll’ s arguments that the two exceptionsin
Church do not apply.

The remaining question, then, is whether the jury’ saward for restoration
was reasonable. In determining damages, the trier of fact is accorded much
discretion. The assessment of damages by jury is a determination of fact. Therole
of an appdlate court in reviewing an award of general damages is not to decide
what it considers to be an appropriate award, but rather, to review the exercise of
discretion by thetrier of fact. The adequacy of the award should be determined by
facts or circumstances particular to the case under consideration. Youn v. Maritime
Overseas Corp., 623 So.2d 1257, 1260 (La. 1993), cert. denied, 510 U.S. 1114,
114 S.Ct.1059, 127 L.Ed.2d 379 (1994). Upon review, we conclude that the court
of appeal did not err in affirming the $33 million award in restoration damages.

The court of apped based its decision largely upon the expert testimony
presented at trial from both sides regarding the amount of money needed to restore
plaintiffs property as nearly as possible to its original condition. Plaintiffs’ expert
on restoration, Austin Arabie, testified that cleanup of the premises would require
removal of the sources of contamination at a cost of $5 million, installation of a
groundwater recovery system at a cost of $3 million, and operation of the recovery
system and disposal of the contaminated groundwater at a cost of $1.3 million per
year for aminimum of five years. His minimum estimate for restoration was $15
million. He testified that an additional $24 million would be necessary for a

twenty year cleanup. Mr. Arabi€’ sinvestigation of the site was extensive. He
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visited the site on at |east thirteen occasions and collected numerous samples.

The jury also heard testimony from Shell’ s experts that much less was
required to restore the premises to their 1961 condition. However, the testimony
revealed that Mr. Arabi€'s investigation was far more extensive than any of Shell’s
experts and Mr. Arabie performed tests that Shell’s experts did not, including
el ectromagnetic testing, which revealed the types and amounts of materids buried
on the premises. Thistest specifically revealed that there was material buried
down to twelve feet on the premises, including a very old gasoline dispensing tank
at five feet; an old barrel labeled triethylene glycol that had been crushed and
dumped; old tires and sludge out of a buried drum at two and one-half to three
feet; aboveground tanks; a 500 gallon tank with piping on theside; an old well
sign; aswell asthe contaminants histesting identified. Mr. Arabie also testified
that the surface of the premises would not support vegetation, including one of the
areas that Shell claimed it had remediated.

We note, as did the court of gppeal, that throughout the course of the trial,
plaintiffs put Shell’s credibility at issue. The court of appeal specifically noted the
fact that Shell had retained experts years before this lawsuit was filed, who had
done testing and made recommendations in this matter and were available for trial.
However, Shell retained different experts within months of the trial and presented
their testimony only. The court of appeal correctly concluded that “the jury may
have concluded that Shell had something to hide or that the previously-retained
experts' testimony would be detrimental to its position.” Corbello, 806 So.2d at
44.  Asstated by the court of appeal, “the jury saw and heard Plaintiffs’ experts
and Shell’ s experts' [sic] identify those things on the property that they considered

to be problems, how they should be addressed, and the cost to address them. They
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saw photographs of the different items found buried under the surface of the
property.” Corbello, 806 at 49. Based on the evidence presented to the jury, along
with Shell’ s contractual obligation to restore the premises as nearly as possible to
its 1961 condition, wefind, asdid the court of apped, no basisfor concluding the
jury committed manifest error in accepting Mr. Arabie’ s testimony and
recommendations, including the award of $33 million in damages, which award
was actually lessthan Mr. Arabie’ s recommended award.

Shell further argues that the court of appeal erred in allowing $28 million of
the $33 million to be recovered for a wholly speculative injury to the Chicot
Aquifer, which isthe source of the town’s drinking water supply.? Shell argues
that plaintiffs failed to offer any reliable, scientific evidence demonstrating any
real threat to the Chicot Aquifer. Shell maintains that although plaintiff’s expert,
Arabie, surmised that contaminants in the groundwater might possibly migrate to
the Chicot Aquifer, since Arabie had not tested the aquifer, he did not and could
not testify that the contamination had in fact migrated to the aquifer or even that
such migration was more probable than not. Shell maintains that plaintiffs do not
need to clean the groundwater for their intended use of the property, but will only
allegedly clean the groundwater because of this dleged threat to the Chicot
Aquifer. In essence, Shell believesthat it isonly responsible for paying damages
for restoration of the surface and not for any speculative contamination of the
groundwater. Shell arguesthat if there were areal injury to the Chicot Aquifer,
then Shell- not private landowners- would be the party required to respond for that

public injury.

*The Chicot Aquifer isthe public drinking water supply for the City of Lake Charles. The
Chicot is approximately 120 to 130 feet deep. There are shallower sands of the Chicot that are
approximately 50 to 70 feet deep. The Chicot islocated benesth the area of thelowafield and is
wide spread across this area of the state.
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Plaintiffs counter that the record contains sufficient evidence of
groundwater contamination posing areal threat to the Chicot Aquifer.
Specificaly, plaintiffs argue that not only did Mr. Arabie testify that the
contamination of the property poses athreat to the Chicot Aquifer, Shell’s
environmental expert, Dr. LIoyd Deuel, admitted in his deposition that the
extensive groundwater contamination might reach the Chicot Aquifer and other
drinking water suppliesin the area. Dr. Deuel aso testified that he did not think
Shell should notify anyone unless someone complained. This alone, plaintiffs
argue, proved the risk to the Chicot Aquifer.

After reviewing the record, we find the evidence does not support Shell’s
“gpeculative injury” argument. The court of agppeal reviewed the expert testimony
of both sides on the issue of the threat to the Chicot Aquifer and concluded that
the jury was not manifestly erroneous in accepting the testimony of plaintiffs
expert, Mr. Arabie. Asdid the court of appeal, wefind Mr. Arabie’s testimony
persuasive. Aswe previoudly stated, Mr. Arabi€’ s investigation was extensive. In
his opinion, the contamination of the property poses athreat to the Chicot Aquifer.
He explaned that because of the depth of the contamination and the nature of the
clays between the contamination and the aquifer, contamination may travel into
the aquifer. Mr. Arabie also testified that Shell’ s expert, Mr. Deud, agreed in
deposition that it was possible the drinking water source might be contaminated.
Dr. Deuel, was one of the experts Shell employed prior to trial, but did not call as
awitnessat trial. The court of apped noted that apparently, Dr. Deud was in the
courtroom throughout the trial; however, he was not called to testify regarding his
findings or to dispute the statement attributed to him by Mr. Arabie. Considering

this testimony, we cannot say that the court of appeal erred in affirming the $33
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million award, including the $28 million for groundwater cleanup.

Next, Shell argues that the court of appeal erred in affirming the $33
million award for reasonabl e restoration to plaintiffs for what is strictly an alleged
public injury, even though private plantiffs have no legal duty to use the award to
restore the property. $28 million of the $33 million award compensates plaintiffs
for the cost of installing a groundwater recovery system, which Shdl argues is not
intended to restore the property for plaintiffs’ use, agriculture. Shell argues that
L ouisiana landowners do not own the groundwater underneath their property.
Adamsv. Grisby, 152 So.2d 619, 622-24 (La. App. 2 Cir.), writ ref'd, 153 So.2d
880 (La. 1963). Shell maintains that the risk that the public will go unprotected if
private plaintiffs are allowed to recover for strictly public injuriesis amplified
further by La R.S.30:89.1.> Under that statute, a defendant that pays a private
restoration damages award receives a credit against the costs of any cleanup later
required by the Office of Conservation. Shell arguesthat if the private plaintiff,
having no legal obligation to use the award to clean up, fails to use the monies to
remediate the public injury, then application of the statutory credit would resultin
apublic injury left unremedied. Magnolia Cole Terminal v. Phillips Oil, 576
S0.2d 484, 486 (Calogero, C.J. and Lemmon, J., concurring). The state could not
thereafter require the defendant to remedy the public injury. On the other hand,

Shell argues, if for some reason the statute were held inapplicable to a private

3LSA-R.S. 30:89.1 reads, in pertinent part:

“Inthe event an owner of a property interest in an oilfield site, or in other property affected by oil
or gas exploration, development, or production activities on an oilfield site, obtains a final
judgment from a court of competent jurisdiction, pursuant to the provisions of this Title or any
other law or regulation or any obligation whatsoever, including but not limited to obligations
imposed by contract or by law,. . . thenin any action, judicial or administrative, by the state of
Louisiana or any state agency to enforce any law or regulation with regard to the consequences of
the same oil or gas exploration, development, or production activities on the same oilfield site,
the party against whom such judgment was rendered, or who is obligated by such compromise,
shall be given full credit against the obligation sought to be enforced by the state of Louisiana or
any state agency, and such obligation shall be reduced proportionately. . .”
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plaintiff's recovery for a strictly public injury, then the defendant who paid a
private award for failure to reasonably restore would face the possibility of double
payment, i.e., paying again for the same damages when the state orders defendant
to remediate the public injury.

Plaintiffs counter that Shell’s public injury theory isunfounded asit is
based solely on a concurring opinion in Magnolia Coal, supra. Plaintiffs argue
that the concurring opinion offered only the observation that the landowner was
not bound to use a clean up award to restore his land, and did not say the
landowner should not recover because of a“public injury.” Plaintiffs argue that
the mgority’ s ruling in Magnolia Coal directly refutes Shell’s theory that a
landowner cannot sue for a supposed “public injury.” Plaintiffs maintain that
landowners have no special motivation to clean up contamination on their property
and if anything, landowners are more interested in the condition of their property
than a distant state agency. Thus, according to plaintiffs, by empowering both
landowners and the Office of Conservation with theright to sue polluters, the
legislature has better insured protection of the environment.

Plaintiffs further maintain that it is not unusual that a plaintiff who recovers
money is not required to use that money acertain way. Plaintiffs use as examples:
(1) abusiness who recovers for damage to a building is not required to repair the
building and (2) an injured plaintiff who recovers alump sum for lost future
income is not required to purchase an annuity to replace hisloss. In neither case,
the wrongdoer is no less liable for the damage.

We find that the fact that the contamination of the groundwater, for which
the plaintiffs recovered $28 million in restoration damages, isapublic injury as

well as private injury, does not prevent plaintiffs from collecting damages for
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cleanup of the groundwater. The legislature has not made such a declaration and
we do not find this Court has authority to do so.

In recent years, the legislature has addressed the issue of oilfield
contamination on several occasions. In 1993, the legislature enacted the Louisiana
Qilfield Site Restoration Law, La. R.S. 30:80 et seq. Thelegislature found and
declared that “a present and future benefit to the environment, public health,
safety, and welfare would be to clean up, close, and restore oilfield sites.” La.

R.S. 30:81(a)(1). Thelegislature further declared state laws and regulations must
comprehensively address those situations where proper and timely cleanup,
closures, and restoration of orphaned oilfield sites must be assured. La. R.S.
30:81(A)(2).

While recognizing the need for a comprehensive body of legislation wherein
the state would oversee the problem of oilfield waste sites, we notethat the
legislature was careful not to take away a private landowner’s right to seek redress
against oil companies. The legislature did not expressly take away nor do we
believe that it intended to take away this right from private landowners. Instead,
we find that it preserved a private landowner’ sright to seek redress. La. R.S.
30:81(C) states: “[n]othing in this part shall be deemed to alter or impair any rights
and responsbilities established by contract between private parties.” When the
legislature later addressed the possibility of double payment for cleanups by oil
companies -once to the landowner and again to the regulator- the legidature again
preserved the landowners' right to sue, but gave the oil companies a “credit” for
amounts paid to the landowner in a subsequent enforcement action by the Office
of Conservation. La. R.S. 30:89.1.

Thereisno indication as to whether the |l egislature contemplated the fact
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that private landowners may or may not use the money from the judgment to
restore land, but it is clear that it did not implement a procedure to ensure that
landowners will in fact use the money to clean the property. The question for this
Court then becomes whether this Court has authority to modify abreach of
contract damage award to a private landowner because the landowner has no duty
to actually use the money to clean or restore the land where the legidature has not
chosen to mandate remediation or restoration.

Of course, thisissueisresnova in this Court. Wealso find no Louisiana
appellate court decisions, other than the court of appeal in theinstant case, on this
issue. Shell citesarecent Mississippi Supreme Court case in support of its
position that plaintiffs should not be allowed to recover damages for the
groundwater cleanup, Chevron U.SA,, Inc. v. Smith, 1999-CA-01658-SCT,
So.2d _, 2002 WL 31320495 (Miss. Oct. 17, 2002). In Chevron, the court
reversed a $2.3 million restoration damages award for cleanup of oilfield waste
because the plaintiffs failed to exhaust administrative remedies before seeking
relief inthetrial court. The court specifically found that the plaintiffs were
required under precedent to first seek restoration of their property from the
Mississippi Oil and Gas Board before the trial court could consider the issue and
possibly assess an appropriate amount of damages. Shell specifically relies on the
following reasons, set forth by the Chevron court:

The [Oil and Gas] Board is more suited than the average juror to

understand the broad scope of the regulations and the factual

scenarios presented by each case of environmental pollution.

This Court cannot allow a private landowner to pursue restoration of

his or her land in the courts of this State by sidestepping a very vital

and useful agency that could help protect the average Mississippian

from the dangers of ... pollution. Since no court can order the plaintiffs

in this case to expend the award on decontaminating the property, the
outcome allowed by thetrial court does nothing to protect the citizens
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of Mississippi from the dangers of ... contamination... The citizens of

this state are better served by having an expert regulatory agency

enforce the environmental statutes rather than waiting for the private

citizen to bring individual actions for damages and restoration, which

are no guarantee that the pollution will be eradicated.

Plaintiffs distinguish Chevron from the instant case on several grounds.
First, plaintiffs point out that unlike the landowners in Chevron, plaintiffs herein
had a contract with Shell that allowed Shell to use their land in return for which
Shell promised to restore the property to its original condition at the end of the
contract. Second, plaintiffs maintain that they were forced to file suit because
Shell ignored their repeated demands to honor the agreement to clean up the
property. In contrast, the landowners in Chevron expressly refused to allow the
companies that polluted their land to clean the property, effectively waiving their
private tort claims by refusing to mitigate their damages. Third, plaintiffs contend
that the property in the instant case has been owned by the Heyd family since 1915
and the family clearly intends to clean it up. In contrast, the landownersin
Chevron purchased their property after it had been polluted and had no intention
of cleaning it up. Fourth, unlike the oil company in Chevron, Shell has no
standing to argue that an administrative agency had “primary jurisdiction over the
Heyd's private contract claim.” Fifth, plaintiffs argue that even if Shell had
standing to make this argument, the Mississippi courts do not suggest that a
private landowner does not have the right to enforce an ordinary land lease that
requiresthe lesseeto clean up the property at the end of the lease. Beyond that,
L ouisianalaw unquestionably preserves the rights of private landownersto
enforce any contract to clean up their property regardless of state regulation of

oilfield activities. Accordingly, plaintiffs argue that Chevron should not govern

any issuein this case.
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We agree with plaintiffs that we are not bound by, nor or we persuaded by,
the outcome of the Chevron case. We first note that the court in Chevron was not
faced squarely with the issue involved in the instant case, i.e. whether private
landowners should be allowed to recover damages for groundwater cleanup,
possibly affecting public health, where there is no legd duty to do so. Thesole
issue in Chevron was prematurity, i.e. whether landowners were required to seek
administrativerelief from the Oil and Gas Board before bringing an action against
the oil company for pollution of their property. We also note that Chevron did not
expressly hold that a private landowner is not allowed to recover restoration
damages because of the lack of alegal duty to restorethe property. Instead, the
court merely expressed its sentiment that the citizens of Mississippi are better
served by resorting to the regulatory agency rather than waiting for the private
landowner to bring an action for damages where there is no guarantee that the
pollution would be eradicated.

Private landowners in Louisiana have no duty to seek relief from an
administrative agency before filing suit against an oil company. In fact, our
decision in Magnolia Coal, supra, allowsatria court to award damages caused by
failureto restore without requiring the plaintiff to first seek relief through the
Department of Natural Resources, the agency charged with protecting the State's
natural resources as public trustee. We expresdy found in Magnolia Coal that
“damages from soil pollution are within the conventional knowledge and expertise
of atrier of fact and the court of appeal erred in deciding that the plaintiff’s
damages cannot be fixed until the commissioner of conservation holds a new
hearing.” Magnolia Coal, 576 So.2d at 484. Further, contrary to Shell’s

contention, the court’s review in Magnolia Coal was not limited to a strictly
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private injury, but also involved groundwater damages, as in the instant case.
There, we specifically found “[n]ot only the soil, but the groundwater, the
Mississippi river and the public have been damaged.” Magnolia Coal, 576 So.2d
at 484.

In the instant case, we are faced with two opposing public policy concerns.
We certainly recognize the policy concerns asserted by Shell regarding the
possibility of unclean land, which would likely affect the public by way of
contamination of the drinking water supply, in the event the plaintiffs do not use
the money for remediation. However, we also recognize the policy concern
asserted by plaintiffsin that if landowners cannot sue for cleanup costs- especially
where, as here, they have a contract in hand- it would leave only understaffed and
underfunded state agencies to oppose the oil companies. In thissituation, thereis
still a strong possibility that the land will remain polluted. Shell continued its
negligent operations on plaintiffs' property for over 70 years without asserting any
cleanup efforts, even when such cleanup was recommended by its own experts. It
isnot likely that Shell will now clean the property unless and until forced to do so
by a state agency.

Based on the above analysis, we conclude that plaintiffs are entitled to
collect the entire $33 million restoration damage award, including the $28 million
allocated for groundwater cleanup. Accordingly, the court of apped’sdecisionin
thisregard is affirmed.

Solidary Liability of Rosewood

On December 30, 1985, Shell executed an Assignment and Bill of Sale to

Rosewood, with an effective date of July 1, 1985, transferring itsrights, title, and

interest in and to the 1929 mineral lease. Rosewood operated under the lease for
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approximately four (4) years until it executed an Assignment and Bill of Sde,
effective July 1, 1989, transferring its rights, title, and interest in and to the 1929
mineral lease to William J. Krueger.

Shell filed athird party demand herein against Rosewood seeking full
indemnification and/or contribution. The trid court dismissed the third party suit
by Shell against Rosewood on the basis of a conflict of interest.* Shell appealed
the dismissal. The court of appeal, finding that there was insufficient evidence in
the record to support afinding of conflict of interest, reversed thetrial court’s
dismissal of Shell’sthird party demand against Rosewood.” Corbello, 2000-1403,
(La App. 3 Cir. 6/6/01), 787 So.2d 596, writ denied, 01-2334 (La. 11/16/01), 802
So.2d 515.

Although at the time of trial, the third party demand against Rosewood was
dismissed, the evidence of the assignment of the mineral |ease from Shell to
Rosewood, as well as evidence of Rosewood’ s activities on the premises after the
assignment, were presented at trial. The jury was also presented with a verdict

form which listed Rosewood as a defendant, and allowed the jury to assign a

*When this suit originated, Shell was represented by the law firm of Adams and Reese.
However, Liskow & Lewis subsequently enrolled as counsel for Shell and assumed primary
respons bility for Shell’ srepresentation, though Adams & Reese did not withdraw. A few days
prior to trial, counsel for Rosewood wrote the district court alleging that Liskow & Lewishad a
conflict of interest because Liskow & Lewiswas already representing Kingfisher Resources, Inc.,
a corporate affiliate of Rosewood in another matter in federal court. This letter does not appear in
the record, but the trial transcript does contain the oral arguments by counsel for and against the
motion.

A review of the transcript reveal s that Rosewood vigorously objected to Liskow and
Lewis' representation of Shell because of its existing representation of Rosewood. The transcript
also reveals tha in an effort to resolve this conflict, the trial judge offered Shell the opportunity
to stipulate that the third-party demand against Rosewood was merely for the purpose of reducing
arecovery of the plaintiffs against Shell. After a short recess, allowing Shell additional timeto
consider the stipulation, the trial judge presented Shell with three options: (1) to enter into the
proposed stipulation, (2) to alow Adams & Reese to take over representation and go to trial, or
(3) to dismissthe third-party demand. After Shell refused to accept the stipulation, the trial
court dismissed Shell’ s third-party demand against Rosewood, with prejudice.

*The court of appeal also denied plaintiff’s motion to defer and consolidate Shell’ s appeal
regarding the third party demand dismissal with the anticipated appeal from the judgment in the
underlying case, finding that the issues raised were clearly separable.
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percentage of fault to Rosewood. Thejury returned a verdict which assgned 0%
of fault to Rosewood and 100% fault to Shell. Upon review of the main demand,
the court of appeal rejected Shell’s argument that thejury erred in not assigning
any responsibility to Rosewood. Corbello, 806 at 49.°

Shell argues that Rosewood is contractually liable in solido with Shell and
the court of appeal, therefore, erred in failing to hold that plaintiffs’ release of
Rosewood extinguishes Shell’ s restoration obligation in toto or at least to the
extent of one-half itsvirile share. Shell maintains that Rosewood'’ s restoration
obligation isindivisible with Shell’ s restoration obligation. Shell assertsthat in
the assignment of the 1929 mineral lease to Rosewood, Shell and Rosewood
unambiguously agreed that, as between Shell and Rosewood, Rosewood would be
responsiblefor the entire restoration obligation. Shell argues that plaintiffs
decision to settle with, and release, Rosewood also released Shell. Shell argues
further that in the event this Court determines that the assignment did not
constitute an agreement as between Shell and Rosewood, the rel ease of Rosewood
would relieve Shell of one-half the restoration liability.’

Plaintiffs contend that Rosewood cannot be asolidary obligor to repair any
damage to plaintiffs’ property because it never had an obligation to repair in the
first place. It had no obligation because, as the jury unanimously found, it didn’t
cause any damage. It had no obligation to repair the damage under contract law
because Rosewood's only contract was the 1929 mineral lease. The duty to repair

the leased premises does not arise until the lease expires, at which time the lessee

®It appears that any argument regarding the dismissal of Rosewood based on the alleged
conflict of interest is now moot, given that the trial court and court of gopeal have decided the
issue of fault on the part of Rosewood on the merits of this case.

'Shell citesLa. C.C. art. 1804, which providesthat “[i]f the [solidary] obligation arises
from acontract ... virile portions are equal in the absence of agreement ... to the contrary.”
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must return the property in good order. The 1929 minera leaseis still in effect
and is not the subject of thislitigation. Thus, even the present |easeholder does
not yet have a duty to repair under the terms of that lease.

We cannot say that the jury’s finding of no fault on the part of Rosewood is
“clearly wrong.” An adjustment in an apportionment of fault will only be made if
itis“clearly wrong,” and only “to the extent of lowering or raising it to the highest
or lowest point respectively which is reasonably within thetrial court’s
discretion.” Clement v. Frey, 95-0119 (La. 1/16/96); 666 So.2d 607. Asstated,
the jury had before it evidence of the assignment of the 1929 mineral lease to
Rosewood and all evidence of Rosewood’s activities on the property. Infinding
no error in the jury’ sfinding of no fault on the part of Rosewood, the court of
appeal noted that the jury “heard and considered plaintiffs’ expert testimony that
the contamination on the property probably occurred before Rosewood' s
involvement and the testimony of Rosewood employees regarding their
management of the property. The jury also considered the evidence of Shell’s
experts who opined that Rosewood s activities contributed to the condition of the
property.” Corbello, 806 at 49. Under these circumstances, the jury decided the
credibility issues against Shell. We do not find that the court of appeal erred in
affirming the jury’ sfinding in this regard.

Further, under the facts of this case, we find that Shell has failed to prove
that a solidary obligation existed between Shell and Rosewood for the damages
suffered by plaintiffs as aresult of Shell’ s activities on the leased premises. A
solidary obligation shall not be presumed and arises only from aclear expression
of the parties’ intent. La. C.C. art. 1796. An obligation is solidary for the obligors

when each obligor isliable for the whole performance. La. C.C. art. 1794. The
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record indicates that Rosewood was assigned only the 1929 mineral |ease, not the
1961 surface lease. Shell hasfailed to show any connection between Rosewood
and the negligent operations of Shell under the 1961 surface lease on plaintiffs
property. Accordingly, we find that the court of appeal did not err in finding that
Rosewood was not solidarily liable with Shell for the property damages sustained
by plaintiffs.

Unauthorized disposal of Saltwater

Was it authorized?

Shell argues that the lower courts erred in interpreting the 1961 lease to
limit its authority to dispose of saltwater. Shell contends that there was no breach
of contract for unauthorized disposal of saltwater because the |ease authorized it,
through its general grant of authority, to install and operate saltwater disposal
facilities on the leased property to dispose of saltwater produced by it and other
producers in the lowa Field.

As noted by the court of appeal, paragraph two of the lease beginswith a
general grant of authority, which is followed by a provision that specificaly
governs the disposal of saltwater. Paragraph two states, in pertinent part:

The purpose of thisleaseisto grant to LESSEE the exclusive use

(except as hereinafter provide) of the above described land to erect,

maintain, use, operate, and replace thereon such buildings, structures,

tanks, separators, meters, pumps, pipes and pipe lines, telephone and
electrical transmission lines, and other facilities, installations or
equipment as may be necessary or useful in the general conduct of

LESSEE'S business in the lowa Field and/or other fields, including,

without limitation, the producing, handling, storing, treating,

processing and transporting of liquid and/or gaseous hydrocarbons

and the products thereof, or other substances, without restriction as

to source, ownership or destination thereof. Without limitation of

the foregoing, LESSEE shall have theright to use theabove

described premisesfor the disposal of saltwater produced by it

from its mineral leases or leases operated by it in thelowa Field,

or extensionsthereof, whether such salt water be produced
during operations on land owned by L essor or land owned by
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others. (Emphasis added)

Shell contends that the provision (immediately following the broad grant of
authority) specifically setting forth the saltwater disposal rightsis merely an
example of the authority granted under the general scope of the contract but did
not limit the broad grant of authority. Shell argues that this specific example was
included to eliminate any doubt that disposal of saltwater produced on Shell |eases
in the lowa Field was included within the broad grant, but did not limit its disposal
rights.

Plaintiffs argue that if the first sentence granted Shell unlimited saltwater
disposal rights, there would have been no point in the second sentence, especially
in light of the fact that the second sentence is the only sentence that mentions
saltwater disposal. Plaintiffs further contend that since Shell drafted the contract,
any ambiguity must be construed against it and in favor of plaintiffs.

We find that the court of appeal correctly followed the well settled law that
“in the interpretation of statutes and contracts, the specific controls the general.”
Corbello v. lowa Productions, 2001-567 (La. App. 3 Cir. 12/26/01), 806 So.2d 32,
(citing Mixon v. &. Paul Fire & Marine Ins. Co. of &. Paul, Minn., 147 La. 302,
306, 84 So.2d 790, 791 (1920)). The above quoted provision unambiguously sets
forth what saltwater Shell can dispose of on the leased premises. saltwater
produced by it on the Heyd property or any other property in the lowa Field.
Disposal of saltwater produced in the lowa Field by anyone other than Shell was
not authorized and disposal of saltwater produced by Shell anywhere other than
the Heyd property or in the lowa Field was not authorized. Accordingly, we find
that the court of appeal did not err in finding that Shell’ s disposal of saltwater

from Shell’s Gas Plant outside the lowa Field, the Hawthorne lease, the Kings
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Bayou lease, and the Mobile Gas Plant was a breach of the 1961 contractual |ease.

Wefind it important to note that this damage award is derived from a
separate and distinct cause of action from the restoration damage award. Shell
breached the specific provison under the lease to reasonably restore plaintiffs
property, as well as the specific provision governing saltwater disposal. The
damage award for unauthorized sdtwater disposal, unlike the restoration damage
award, is not awarded for the purpose of cleaning the property. Instead, itisan
award based simply on Shell’ s obligation for its contractual breach of the saltwater
disposal provision.

Prescription

Shell next argues that any breach of contract claim against it for
unauthorized disposal of saltwater has prescribed and the court of appeal
erroneously held that the “continuing tort” theory applied to extend the 10 year
prescriptive period for a breach of contract claim.

The prescriptive period for a breach of contract claimis 10 years from the
date that the cause of action arose. La. CC. Art. 3499; Abdul-Alim Amin v.
Universal Life Ins. Co. of Memphis, Tenn., C.A. 1983, 706 F.2d 638 citing Scobee
v. Lewis, 264 So.2d 704, 708 (La. App.), writ denied, 262 La. 1179, 266 So.2d 451
(1972). Wefind that plaintiffs' breach of contract claims against Shell, including
the claim for unauthorized disposal of satwater, arose upon termination of the
1961 surface lease, at which time Shell was to tender the property back into
plaintiffs’ possession. Prior to termination of the lease, plaintiffs were obligated
to maintain Shell in peaceful possession of the property, free from interference or
trespass by plaintiffs during the term of thelease. SeelLa. C.C. art. 2692;

Bordelon Leasing, Inc., v. Thibodeux Air Conditioning Sales, Inc., 386 So.2d 120
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(La. App. 3 Cir. 1980) (citing Mid-Continent Refrigerator Company v. Williams,
285 S0.2d 247 (La.App. 3rd Cir. 1973)). Plaintiffs, therefore, had 10 years from
the date of termination of the contract to file suit against Shell for breach of the
contractual provisions of the lease. Plaintiffs’ 1992 suit against Shell was, thus,
clearly within the 10 year prescriptive period. Accordingly, we find Shell’s claim
of prescription asto plaintiffs claimfor unauthorized sadtwater disposal under the
terms of the contract to be without merit.

Calculation of Damages

Shell next argues that the $16.7 million damage award to plaintiffs for
unauthorized disposal of saltwater should be reversed because the lower courts
erroneoudy ca culated the damage award using an investment/inflation factor
presented by plaintiffs expert, in lieu of prejudgment interest, to bring the past
actual damages to present value as of thetrid.

We find merit in Shell’s argument. Regarding the issue of damages, the
trial court allowed plaintiffs to introduce evidence of the cost savings Shell
realized from disposing of saltwater on the plaintiffs’ property in lieu of
commercia disposal. Paintiff’s expert petroleum engineer, William Griffin,
testified that the volume of illegally disposed saltwater was 1,629,723 barrels. He
also testified that it would have cost Shell $1.00 per barrel to dispose of that
saltwater. Thus, the base amount of damages for Shell’ s unauthorized saltwater
disposal was $1,629,723.00 million ($1 per barrd for 1,629,723 barrels). The
record indicates that the unauthorized injection of saltwater was insignificant in
comparison to the legal injection of saltwater from the lowaField. The amount of
saltwater legally injected into the ground during the contract period was some 500

million barrels. On the other hand, the illegal injection of saltwater from other
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sources totaled only 1.6 barrels, approximately .03 percent of the amount injected
legally. Thus, the damage to plaintiffs asaresult of Shell’s unauthorized disposal
of saltwater appears de minus.

The additional amount of over $15 million, included in thejury’s 16.7
million saltwater damage award, was derived a based on the testimony of
plaintiffs' expert economist, Dan Cliffe. Cliffe testified that either an inflation
and/or investment factor should be applied to increase the past actud damagesto
bring those damages to present value at the time of trid.

Mr. Cliffe, first calculated the present day value of $1,679,100.00 using a
method representing investment of this amount in the Standard & Poor 500 (S&P)
for a present value (time of trial) of $28,031,108.00. The second method used was
a calculation which factored in inflation only for a present value of $6,908,324.00.
This method did not compute any return on investment.

Shell argues that the proper method in ca culating the present value of the
damages in this case is through the use of prejudgment interest. Prejudgment
interest, which stems from the damages suffered by the victorious party, is meant
to fully compensate the injured party for the use of funds to which heisentitled
but does not enjoy because the defendant has maintained control over the funds
during the pendency of the action. Sharbono v. Seve Lang & Son Loggers,
97-0110 (La. 7/1/97), 696 So.2d 1382; L & A Contracting Co., Inc. v. Ram Indus.
Coatings, Inc., 99-0354 (La. App. 1 Cir. 6/23/00), 762 So.2d 1223. Shell argues
that the court of appeal’ s decision affirming the use of an investment/inflation
factor dlows plaintiffs to circumvent the limitations of prejudgment interest by
adding an additional amount to past actual damages which greatly exceeds the

“lawful” rate of prggudgment interest. Shell cites Saden v. Kirby, 98-1762 (La.
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App. 4 Cir. 4/5/00), 759 So.2d 921, 932, writ denied, 00-1270, 1287 (La. 6/30/00),
765 So.2d 1070, for the proposition that present value concepts may not be used in
lieu of prejudgment interest.

We agree with Shell that the court of appeal erred in allowing a past damage
award based on an investment/inflation factor instead of using the rate of
prejudgment interest to determine the present value of the damages. Prejudgment
interest, which stems from the damages suffered by the victorious party, is meant
to fully compensate the injured party for the use of funds to which heisentitled
but does not enjoy because the defendant has maintained control over the funds
during the pendency of the action. Sharbono v. Seve Lang & Son Loggers,
97-0110 (La. 7/1/97), 696 So.2d 1382; L & A Contracting Co., Inc. v. Ram Indus.
Coatings, Inc., 99-0354 (La. App. 1 Cir. 6/23/00), 762 So.2d 1223. Unlike
judgments in ex delicto actions wherein legal interest attaches from judicial
demand, interest is recoverable on debts arising ex contractu from the time they
become due, unless otherwise stipulated. La R.S. 13:4203; LSA-C.C. art. 1938;
Schiro-Dd Bianco Enterprises, Inc. v. NSL, Inc., 99-1237 (La. App. 4 Cir.
5/24/00), 765 So.2d 1087; Calhoun v. Louisiana Materials Co., 206 So.2d 147
(La.App. 4th Cir.1968), writ refused, 251 La. 1050, 208 So.2d 324 (1968);
Teledyne Movible Offshorev. C & K Offshore, 376 So.2d 357 (La.App. 3rd
Cir.1979).

In Kirby, supra, cited by Shell, the plaintiffs argued that the Consumer Price
Index (CPl) was warranted to bring a past loss of real and personal property up to
present value. The court of appeal found that thetrial court was correct in not
applying the CPI stating, “to enhance an award through the use of the CPI would

be to award personal property losses occurring in 1983 at the 1998 value, which

30



thetrial court could not lawfully do.” Kirby, at 932.°

Our courts have consistently used prejudgment interest to assess damages
for past loss and we find no jurisprudence to support the lower courts’ decision in
this case to use an investment/inflation factor in lieu of prejudgment interest.
Accordingly, we now hold that the proper measure to assess damages for past 10ss,
isthe use of the lawful rate of prgudgment interest.

Accordingly, the court of appeal’s decision affirming the trial court’s award
of $16.7 million is reversed and remanded to the court of appeal to determine the
proper award of damages for unauthorized disposal of saltwater using the lawful
rate of prejudgment interest.

Exemplary Damages

Shell argues that the court of appeal erred in reinstating plantiffs claimfor
exemplary damages under former article 2315.3 of the Louisiana Civil Code.’
Former article 2315.3 provided, in pertinent part:

In addition to general and special damages, exemplary damages may

be awarded, if it is proved that plaintiff’sinjurieswere caused by the

defendant’ s wanton or reckless disregard for public safety in the

storage, handling, or transportation of hazardous or toxic substances.

(Emphasis added).

Plaintiffs’ alleged in their Third Supplemental and Amending Petition that they are
entitled to damages under former article 2315.3 because “[t]he operations on the
subject property by the defendants, particulary the improper disposal of saltwater
and other waste products in violation of the various |ease agreements constitutes

the storage, handling, and/or transportation of hazardous materials...”

Thetrial court granted a partial summary judgment, holding that plaintiffs

®|t is noted that the court in Kirby cites no authority and gives no reasons for its finding
that the trial court could not lawfully usethe CPI to bring past lost up to present value.

The article was repealed in 1996, but “only as to causes of action which arise on or after
the effective date hereof.” La. Acts 1996, 1% Ex. Sess., No. 2, 81.
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are not entitled to exemplary damages. The court of appeal reversed, concluding
that the jury could find that some of the substances on plantiffs’ property meet the
definition of ‘hazardous and toxic substances' as defined in Chustz v. J.B. Hunt
Transport, Inc., 95-0356 (La. 11/6/95), 662 So.2d 450.%°

We find that plaintiffs are not entitled to exemplary damages under former
article 2315.3 because these damages are not applicable to breach of contract
claims. Damages under 2315.3 are recoverable on a derivative basis where a
plaintiff is entitled to recover tort damages. See Adamsv. J.E. Merit Construction,
Inc., 97-2005 (La. 5/19/98), 712 So.2d 88 (found employee not entitled to recover
punitive damages from his employer under 2315.3 because the first phrase of
article 2315.3 providing that “in addition to general and special damages, punitive
damages may be awarded...,” implies that punitive damages are only available to
those persons who are eligible to recover general and special damages.) The basis
of plaintiffs’ clam under 2315.3 isthat Shell improperly disposed of saltwater and
waste productsin violation of the lease agreement. When Shell failed to comply
with the restoration provisions of the lease agreement, including the improper
disposal of saltwater and waste products in and on the property, plaintiffs sued
Shell for damages, not intort, but as specifically provided under the terms of the
contract.

According to plaintiffs, exemplary damages under 2315.3 are applicablein
this case because the conduct by Shell congtitutes both a breach of contract and a

tort. Plaintiffs contend that there are two separate conducts by Shell in this case,

%n Chustz, we found that “dthough [article 2315.3] does not define hazardous or toxic
substances, the words must be given their generally accepted meaning. LSA-C.C. art. 11.”
Chustz, 662 So.2d at 451. We went further to define hazardous substances as “those that present
substantial danger to public health or the environment. A toxic substance is a substance
poisonous to living organisms. Thus, the terms "hazardous' and "toxic" refer to substances
which cause injury or death to human beings and/or create an environmental hazard.” 1d. at 451.
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one constituting breach of contract for its failure to reasonably restore and another
constituting atort for the intentional dumping and burying of various materials on
plaintiffs property. Plaintiffs argue that the fact that they entered into a contract
does not waive the protections of a genera public duty against tortious conduct.

We disagree. We recognize the long-standing rule that “when a party has
been damaged by the conduct of another arising out of a contractual reationship,
the former may have two remedies, a suit in contract, or an action in tort, and that
he may elect to recover his damages in either of the two actions.” Federal
Insurance Company v. Insurance Company of North America, et al., 263 So.2d
871, 872 (La. 1972). However, athough plaintiffs argue that Shell’s
noncompliance under the terms of the contract also constitutes tortious conduct,
plaintiffs did not bring atort suit against Shell. Plantiffs cannot now attach a
claim under 2315.3 onto their breach of contract claim. Further, we find it
guestionable whether there were in fact two separate conducts by Shell or whether
the burying of the various materialsin and on the property falls within the failure
to clean up or restore the property in violation of the contractual agreement to do
so. Inany event, in order to collect damages under former article 2315.3,
plaintiffs needed to have filed atort suit against Shell within the applicable
prescriptive period. They did not do so and are, therefore, not entitled to
exemplary damages.

Because we find that plaintiffs are not entitled to exemplary damages under
former article 2315.3, we do not reach the issue of whether the actions by Shell
constitutes “the storage, handling, or transportation of hazardous or toxic
substances.” Accordingly, we reverse the court of gppeal’ sdecision asto this

issue and reinstate the trial court’ s dismissal of plaintiffs' clam under former

33



article 2315.3.
Trespass

Shell argues that this Court should reaffirm the law on damages for a
lessee’ s continued occupancy after the expiration of the | ease.

The jury awarded plaintiffs $927,000.00 in damages for Shell’ s trespass on
the premises for a period of 22 months after expiration of the | ease agreement.
The tria court granted Shell’smotion for remittitur on the trespass claim,
reducing the award to $32,500.00. The court of appeal found that the trial court
erred in granting the remittitur because the record did not indicate that plaintiffs
were given the opportunity to choose a new trial on the issue, rather than the
remittitur in accordance with C.C.P. art. 1814. The court of apped agreed with
plaintiffs that whether they are entitled to the profits earned by Shell while it
remained on the property without a lease depends on whether or not the possessor
isin good faith or bad faith, pursuant to Rosenthal-Brown Fur Co. v. Jones-Frere
Fur Co., 162 La. 403, 410, 110 S0.630, 632 (1926)."* However, after noting that
plaintiffs continued to discuss renewal of the lease with Shell even after sending
the noticeto vacate, the court of apped found that Shell was not a bad faith
possessor for the entire time that it remained on the property after the expiration of
the lease. Thus, plaintiffs were not entitled to these damages for the entire period
of timein which Shell was in possession after termination of the lease.
Consequently, the court of appeal remanded thisissue to the trial court for a

proper caculation of the amount of damages to which plaintiffs are entitled during

1n Rosenthal, the court stated:

[O]ne who unlawfully, and against the will of the owner of the land, exercises thereon
rights belonging exclusively to the owner, must account to such owner for all the fruits of
his unlawful exercise of that right ... this being in accord with the moral maxim of the law
that ‘ no one ought to enrich himself at the expense of another.’
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the period of bad faith possession by Shell.

Shell argues that the court of appeal’ s opinion unsettles the law with respect
to the measure of damages in the situation where a lessee remains on the premises
afer the lease expires, over the objection of the lessor. Shell maintains that where
alessee, after the termination of hislease, continues to occupy the premises
against the protest of the lessor, his liability in damagesis to be measured by the
rental market val ue of the property. Jackson Brewing Co. v. Wagner, 123 La. 798,
49 S0.2d 529 (1909). Shell argues that the court of appeal wrongly imported into
the law of leases the “good faith/bad faith” possessor rule from Rosenthal, supra,
which involved the rights of good and bad faith possessors vis-a-vis the true
landowner. Shell argues that because it was a holdover tenant, not a possessor
without any right to enter the property in the first place, the law governing
possessorsisinapplicable. Thus, Shell urges this Court to reinstate the trial
court’s award of $32,500.00 as the proper measure of damages for trespass.

We do not find that the court of appeal erred in relying on Rosenthal in
deciding that plaintiffs are entitled to profits earned by Shell during the time Shell
remained on the property in bad faith, without a lease and over the objection of
plaintiffs. At the expiration of the lease, all rights of Shell as alessor effectively
ceased. Its continued possession of the premises constituted trespass. Pursuant to
Rosenthal, whether a possessor must account for profits depends on whether or not
heisin good or bad faith. We agree with the court of appeal’s conclusion that
Shell was not a bad faith possessor for the entire time that it occupied the lease
after its expiration due to the continued negotiations with the plaintiffs regarding
the lease. However, as noted by the court of appeal, Shell became a bad faith

possessor at some point. After suit was filed against Shell, Shell was fully aware
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that it had no legal rights to continue to occupy the property. Accordingly, the
court of gppeal’ sremand to determine the proper measure of damages during the
time of bad faith possession is hereby affirmed.
Attorneys fees

The surface lease providesthat the prevailing party in a suit under the lease
is entitled to recover “reasonable attorney fees.” Two of the five plaintiffs
contracted with their attorney for an hourly rate, while the remaining three
contracted with their attorney for a contingency fee of 33%. After ahearing on
plaintiffs motion to set attorney fees, the trial court awarded attorneys feesin the
amount of $689, 510.00. Plaintiffs argued that attorney fees should be awarded
pursuant to their contracts with their counsel, i.e., 20% of the verdict, representing
5/8 of a 1/3 contingency fee, and 37.5% of the hourly fees shown on thetime
records, representing the remaining 3/8. Thetria court refused to award attorney
fees based in part upon the contingency contract of three of the plaintiffs with their
counsel, finding that Shell did not participate in the “assumption of therisk”
associated with a contingency fee contract. According to the court, the terms of a
contingency fee contract would not be reasonable under the terms of the lease.

The court of appeal increased the attorney fees award to $4 million dollars.
The court of appeal reasoned that although it recognized that the trial court has
great discretion in determining an award of attorney fees, under the circumstances
of this case, it found that the trial court’s award was abusively low. Inso finding,
the court of appeal considered the factors identified in Sate, Department of
Transportation and Development v. Williamson, 597 So.2d 439, 441-42 (La.1992)
to be considered by a court in reviewing an award of attorney fees:

Factors to be taken into consideration in determining the
reasonableness of attorney feesinclude: (1) the ultimate result
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obtained; (2) theresponsibility incurred; (3) the importance of the
litigation; (4) amount of money involved; (5) extent and character of
the work performed; (6) legal knowledge, attainment, and skill of the
attorneys; (7) number of appearances made; (8) intricacies of the
factsinvolved; (9) diligence and skill of counsel; and (10) the court's
own knowledge.

A review of these factors by the court of appeal reveal ed:

plaintiffs counsel’swork in this case resulted in a $50 million award

in favor of their clients; it involved great responsibility by the

attorneys to prepare and carry the case through trial; thelitigation is

more likely than not the greatest monetary issue their clients will face

in their lifetimes; Plaintiffs’ counsels’ presentation of the case reflect

the tremendous effort, skill, and knowledge required of them; the

character of the work and the attorneys themselves are al so reflected

therein; thetrial itself lasted eleven days; the volumes of exhibits and

the length of the trial are just a small reflection of the time required

for preparation of the matter for trial; the facts of the case were not

extremely complicated, but the evidence to establish Plaintiffs claim

was extensive requiring much investigation, diligence and skill of

counsel; this matter was factually and legally intensive; and the

court’s own knowledge of the law was supplemented by counsel

throughout the trial.

Corbello, 806 So.2d at 52.

Shell argues that the court of appeal misapplied the abuse of discretion
standard by substituting anew, much larger attorney’ sfee award. Shell maintains
that where, as here, the trial court considered dl the attorneys fees factors from
Williamson, the trial court does not abuseits discretion. L& L Constructing Co. v.
Ram Indus. Coatings, Inc., 99-0354 (La. App. 1 Cir. 6/23/00), 762 So.2d 1223,
1237-38, writ denied, 00-2232 (La. 11/13/00), 775 So.2d 438. Further, Shell
argues that in applying the Williamson factors, the trial court made clear that it did
consider the contingent fee contract as afactor. However, the trial court
recognized that the contingent fee, while afactor to be considered, should not
control the attorney’ s fee award.

After review of the Williamson factors, we find that the court of appeal

correctly concluded that the trial court’ s award of $689,510.00 in attorney fees
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was abusively low. Considering the above factors, along with the additional work
done by plaintiffs’ attorneys on the appellate levels, we do not believe that $4
million is an unreasonabl e atorney fee award. Accordingly, we affirm the court of
appeal’ sdecision in this regard.
CONCLUSION

Based on the above analysis, the decision of the court of appeal reinstating
plaintiffs’ claim for exemplary damages is hereby reversed; the breach of contract
award for unauthorized disposal of saltwater is reversed and remanded to the court
of appeal to determine the correct amount using the lawful rate of prejudgment

interest; the court of appeal’s decision in all other respectsis hereby affirmed.
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SUPREME COURT OF LOUISIANA
No. 02-C-0826
WILLIAM G. CORBELLO, ET AL.
VErsus

| OWA PRODUCTION, SHELL OIL COMPANY,
SHELL WESTERN E & P, INC., ET AL.

ON WRIT OF CERTIORARI TO THE COURT OF APPEAL,
THIRD CIRCUIT, PARISH OF CALCASIEU

VICTORY, J., dissenting in part.

| dissent from the majority opinion affirming the $33,000,000.00 breach of
contract award for Shell’s failure to reasonably restore plaintiff’s property. The
contract between the parties requires only that Shell “will reasonably restore the
premisesasnearly aspossibletotheir present condition.” Thejury wasclearly wrong
in determining that $33,000,000 was a “reasonable” amount of money to restore a
piece of property worth $108,000.00. Further, $28,000,000 of that $33,000,000 was
awarded toinstall agroundwater recovery systemto protect the Chicot Aquifer' from
contamination. However, plaintiffs failed to offer any reliable, scientific evidence
demondrating asubstantial threat to theaquifer, and itsexpert did not test the aquifer
for contamination. In any event, since $28,000,000 of the award is to protect the
aguifer, thelandowner should be required to usethemoney toinstall the groundwater

recovery system.

The Chicot Aquifer isthe public drinking waster supply for Lake Charles, part of whichis
located far beneath the surface of the lowafidd.



SUPREME COURT OF LOUISIANA

Number 02-C-826

WILLIAM G. CORBELLO, ET AL.
Versus
|OWA PRODUCTION, ET AL.

KNOLL,J.,dissentingin part, concurringin part with reasons, and concurring
in theresults

| dissent fromthe majority’ sresolution of the saltwater disposal damageissue.
Thejury heard ample testimony, expert and lay, of how Shell ran roughshod over the
plaintiffsin the disposd of saltwater on the plaintiffs property without contractual
authority. It is evident that Shell exercised calculated business acumen and
consciously made a financial decision that it would behoove them to breach the
contract in this manner and thereby reap substantia financial savings that would
benefit the company many times over. The record supports that the jury’ s award of
$16,679,100for thisitem of damageswasmorethan justified becauseit found Shell’s
conduct so egregiousin thisregard and it was particularly knowledgeablethat Shell
reaped uncompensated financial benefitsfromitsextra-contractual conduct. Indeed,
| find the record shows that Shell’ s conduct in breaching the contract with plaintiffs
was particularly egregiousfor along period of time. Under the unique circumstances
of this case, prejudgment interest does not adequately address this damage item.
From a policy standpoint, | find that the award of pregudgment interest sends the
wrong message to those who, like Shell, choose to breach a contract. It may be that
driven by the savings and the investment of those savings, Shell may have made a
business decision that it is more profitable to breach a contract than to abide by its

terms.



William Griffin, an expert petroleum engineer, and Dan Cliffe, a
CPA/economist, provided the jury with detailed testimony on Shell's extra
contractual activity on the plaintiffs property. Griffin’s testimony established the
volumeof illegally disposed of saltwater at 1,629,723 barrels. Hefurther opined that
it would have cost Shell $1 abarrel to dispose of that saltwater if it would have had
to contract out that project. Relying on Griffin's testimony and the figures he
derived, Cliffeexamined the $1,629,723 cost saving to Shell and then determined the
present value that those cost savings provided Shell from its illegal saltwater
operationson plaintiffs' property was$28,031,108. In further testimony, Cliffedso
testified that accounting only for inflation, the present day value of the $1,629,723
was $6,908,324.

Initsinstructions to thejury, the trial court stated, in pertinent part:

In this case the plaintiffs have sued for breach of contract damages.

* * %

Shell’s disposal of any sdtwater that was not produced from its own
wellsin the lowa Field was a breach of the surface lease it signed in
1961 with the Heyd family. You must determine the amount of
damages, if any, that are owed by Shell as aconsequence of that breach.

* % %

Inthisregard, | recall to your attention the words of Article 1995 of our
Civil Code which states that “Damages are measured by the loss
sustained by the plaintiff and the profit of which it has been deprived.”
Therefore, if you find that the plaintiffs have suffered damages as a
result of a breach of contract by Shell, you are to award damages
measured by the plaintiff’ slossesand any profit of which the plaintiffs
have been deprived.

Thisarticleand our law suggests simplereparation, ajust and adequate
compensation for injuries. Y our award should be designed to fully and
fairly compensate the plaintiffs for the damage to their property, if you
find damage has occurred and should not go beyond such reparation.

(Emphasis added).



Inits second supplemental and amending petition filed on February 24, 1993,
the plaintiffs alternatively urged that they “desire and are entitled to damages from
defendants pursuant to theories of quasi-contract, unjust enrichment, and/or quantum
meruit.” “Quasi-contracts are willful and lawful acts [that] give rise to obligations
without the concurrence of wills, that is, without the agreement of the persons
involved that is necessary for the formation of a contract.” SauL LITVINOFF, 5
LouisiIANA CIVIL LAW TREATISE: THE LAW OF OBLIGATIONS, 8 1.6 at 10. Examples
given of quasi-contractsin LA. Civ. CODE ANN. art. 1757 are: themanagement of the
affairs of another (negotiorum gestio) and unjust enrichment.

Unjust enrichment isfounded on the equitable principle that no one should be

enriched at the expense of another. Minyard v. Curtis Products, Inc., 205 So. 2d 422

(La 1967). Inorder to employ such aremedy, each of the following elements must
be proven: (1) there must be an enrichment; (2) there must be an impoverishment; (3)
there must be aconnection between the enrichment and resulting impoverishment; (4)
there must be an absence of “justification” or “cause” for the enrichment and
impoverishment; and (5) there must be no other remedy at law available to plaintiff.

Edmonston v. A Second Mort. Co. of Slidell, Inc., 289 So. 2d 116 (La. 1974);

Minyard, 205 So. 2d at 422.

Theerror | find inthe mgjority’ sadoption of prejudgment interest isitsfailure
to realize that this case does not present atraditional damage situation. Inmy view,
Shell has impermissibly received a benefit (i.e., a cost savings and profit for not
having to pay for the disposa of sdtwater) to the detriment of the
plaintiffs/landowners and it now needs to account for this savings and the profits
derived therefrom. It is evident that Shell’s enrichment and the plaintiffs

impoverishment areinextricably tied and the plaintiffs have no other remedy at their



disposal. Inshort, unjust enrichment providesthe proper framework for this element
of damages and the jury’s award of $16,679,100.00 is fully supportable in such an
analysis. | respectfully dissent on thisissue and | would maintain thejury’s award
of $16,679,100.00, finding no manifest error asitisit fully supported by the record.

Whilel dissent from the mgjority opinion on the issue of saltwater damages,
| concur in the results of the remaining issues with the exception of the issue of
exemplary damages in which | concur for the following reasons.

Under this state’s jurisprudence, the term “general damages’ refers to that
category of damageswhich may not befixed with any degree of pecuniary exactitude,
but which involve mental or physical pain or suffering, inconvenience, loss of
gratification or intellectual or physical enjoyment, or other losses of lifestyle which

cannot be measured definitively in terms of money. Boswell v. Roy O. Martin

L umber Co., 363 So. 2d 506 (La. 1978); Foster v. Trafd gar House Oil & Gas, 603 So.

2d 284, 285 (La. App. 2 Cir. 1992); Glasper v. Henry, 589 So. 2d 1173 (La. App. 4

Cir. 1991); Anderson v. Bennett Wood Fabricators, 571 So. 2d 780 (La. App. 2 Cir.

1990). Inparticular, the jurisprudence of this state has recognized that damages for

non-pecuniary loss, such as mental anguish, are actual or compensatory in nature.

SeeMcGeev. Yazoo & M.V.R. Co., 19 So. 2d 21, 24 (La. 1944); Eubanksv. State,
DOTD, 620 So. 2d 954 (La. App. 3 Cir. 1993).
Although as a general rule, damages in contract cases do not involve non-
pecuniary damages, LA. Civ. CoDE ANN. art. 1998 provides.
Damages for nonpecuniary loss may be recovered when the contract,
becauseof itsnature, isintended to gratify anon-pecuniary interest and,
because of the circumstances surrounding the formation or the

nonperformance of the contract, the obligor knew, or should have
known, that hisfailure to perform would cause that kind of loss.



Regardless of the nature of the contract, these damages may be
recovered al so when theobligor intended, through hisfailureto aggrieve
the feelings of the obligee.
Accordingly, this state’s jurisprudence has recognized that a contract may be
breached in a manner that warrants recovery by the aggrieved party of damages for

the non-pecuniary loss he sustained because of such a breach. See, e.g., Vogel v.

Saenger Theatres, Inc., 22 So. 2d 189 (La 1945) (holding that apatronwhoisrefused

admittance to a theater because of a physical infirmity may recover damages for

embarrassment and mortification); _Daguano v. Brady, 242 So. 2d 302 (La. App. 1
Cir. 1970) (holding that non-pecuniary damages were due from a seller of a house

who, before ddivery, purposely destroys the home's interior); Mayerhofer v. The

ThreeR’slInc., 497 So. 2d 151 (La. App. 3 Cir. 1992) (holding that damagesfor non-

pecuniary loss are recoverable for the breach of a contract to build a home).

On this basisalone, | do not find it sufficient to conclude that article 2315.3
(former) is not applicable because the opening words of the article limit its
application to tort claims. Evenif punitive damages under thisarticle are derivative,
general damages, vis-a-visnon-pecuniary damages, areawardablein certain contract

cases. Compare Adamsv. J. E. Merit Construction, Inc., 97-2005 (La. 5/19/98), 712

So. 2d 88, a case in which general damages were not available because of the
workers compensation laws.!

That being said, even though the majority opinion resol vesthisissuein another
manner, my analysis yields the same result. It is clear that exemplary damages are
derivative, Adams, 712 So. 2d at 88. Thus, exemplary damages would have to flow

from a claim for non-pecuniary damages. My review of the record shows the

! | point out that our decisionin Adamswas rendered years after the plaintiffsfiled their first
pleadingsinthismatter. Accordingly, at thetimethislitigation first began we had not yet announced
the principle that exemplary damages under LA. Civ. Cobe ANN. art. 2315.3 were derivative.

5



plaintiffsdid not seek non-pecuniary damagesfrom Shell for breach of contract. See
nl, supra. Thus, the plaintiffs may not be awarded exemplary damages under LA.

Civ. CoDE ANN. art. 2315.3.



