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SUPREME COURT OF LOUISIANA

03-C-0115
ANTHONY CRANE RENTAL, L.P.
VErsus
RUFUS FRUGE, JR., DIRECTOR
OF CALCASIEU PARISH SALES & USE TAX DEPT.

ON WRIT OF CERTIORARI TO THE COURT OF APPEAL
THIRD CIRCUIT, PARISH OF CALCASIEU

KIMBALL, JUSTICE

In this case, we are asked to reconsider our holding in Elevating Boats v. S.
Bernard Parish, 00-3518 (La. 9/5/01), 795 So. 2d 1153, that alocal taxing authority’s
combined interest, penalties and attorney fees assessment against delinquent taxes
cannot exceed the 15%interest penalty provision of La. R.S. 33:2746. For thereasons
that follow, after considering thelanguageinLa. R.S. 33:2841 and La. R.S. 33:2746
and the legidlative history of the statutes, we hold that local taxing authorities are
authorized toimpose, through proper elections, 15% interest, 25% penaltiesand 10%
attorney fees on delinquent taxes. Any holding in Elevating Boats to the contrary is
hereby overruled.

FACTS AND PROCEDURAL HISTORY

Anthony Crane Rental, L.P. (ACR), isaPennsylvanialimited partnership that
operates a crane rental business with an office in Westlake, Louisiana, in Calcasieu
Parish. Through this office, ACR leases cranes, purchased outside of Louisiana, to
companies in the State. ACR was audited by the Calcasieu Parish School System
Sales and Use Tax Department (the Department) for the period covering January 1,
1995 through June 30, 1998, and was assessed sales and use taxes for the cranes.
ACR protested the assessment, but was denied relief. ACR then paid, under protest,

the Department’s final assessment of February 25, 2000, and filed a Petition for



Refund to recover theamounts, essentially arguing that the craneswere excluded from
taxation, that certain statutes relating to taxation were unconstitutional, that if it were
liable for the taxes the Department failed to apply a mandated credit, and that the
interest charged by the Department was excessive. The Department answered and
requested attorney fees as provided by law. Cross motions for summary judgment
were filed by both parties.

After ahearingin April 2001, thetrial court denied ACR’ smotionfor summary
judgment and granted the Department’ s motion for summary judgment ordering that
ACR pay taxes, interest, penalties and attorney fees of 10% up to a maximum of
$60,000.00. The original judgment assessed interest at the rate of 15% per annum,
penalties in the amount of 25% of the outstanding tax, and attorney fees under
Calcasieu Parish School Board Sales Tax Ordinance section 6.09." ACR filed a
Motion for New Trial, which was granted only on the issue of attorney fees, interest
and penalties. Thetrial court ruled that the combined interest and penalties charged
by the Department could not exceed 15%, citing Elevating Boats, acasein whichthis
court held that aParish’ scombined interest, penaltiesand attorney fees cannot exceed
the 15% interest penalty permitted by La. R.S. 33:2746 when collecting delinquent

sales and usetaxes. However, thetrial court alowed the stipulation of 10% attorney

Calcasieu Parish Ordinance §6.09 provides:

If the amount of tax due by the dealer is not paid on or before the twentieth (20™)
day of the month next following the month for which the tax is due, there shall be
collected with said tax, interest upon said unpaid amount at the rate of one and
one-quarter (1-1/4%) percent per month, or fractional part thereof. In addition,
there shall be collected a penalty equivalent to five (5%) percent per month, or
fraction thereof, not to exceed twenty-five (25%) in aggregate, of the tax due,
when such tax is not paid on or before the twentieth (20™) day of the month next
following the month for which the tax is due. Both interest and penalty will be
computed from the first day of the month next following the month for which the
tax isdue. Inthe event of suit, attorney’s fees will be charged the dedler at the
rate of ten (10%) percent of the aggregate of the tax, interest and penalty. All
interest and penalties due for subsequent months will be assessed and due as of
the first day of each succeeding month. The Collector is authorized to employ
private counsel to assist in the collection of any sales and use taxes, penalties or
interest due under this Ordinance, or to represent him in any proceeding under
this Ordinance.



fees the parties entered into prior to judgment to stand. Both parties appeal ed.
TheThird Circuit Court of Appeal affirmed the district court judgment in part,
reversed in part and remanded the case for further proceedings. See Anthony Crane
Rental, L.P. v. Fruge, 02-0635 (La. App. 3 Cir. 12/11/02), 833 So. 2d 1070.
Specifically, the court of appeal affirmed thetrial court’ sgrant of summary judgment
infavor of the defendant, Rufus Fruge, Jr., Director of Calcasieu Parish Salesand Use
Tax Department, finding that ACR, was subject to its sales and use tax and was not
entitled to acredit. However, the court of appeal reversed thetrial court’s judgment
regarding penalties, holding that the combined interest, penalties and attorney fees
award was not to exceed the 15% interest penalty permitted by La. R.S. 33:2746.
Thus, the court of appeal held that thetrial court, under Elevating Boats, should have
abated the attorney fee award to bring the combined interest, penalties and attorney
fees award to 15%. Accordingly, the court of appeal remanded the case to the tria
court for a determination of the exact amount owed in penalties.
On the application of Director Fruge on behalf of Calcasieu Parish, we granted
certiorari to reconsider our holding in Elevating Boats regarding La. R.S. 33:2746.
See Anthony Crane Rental, L.P. v. Fruge, 03-0115 (La. 3/28/03), 842 So. 2d 1082.
LAW AND DISCUSSION
The function of statutory interpretation and the construction to be given to
legidlative acts rests with the judicial branch of the government. Touchard v.
Williams, 617 So. 2d 885 (La.1993). In Elevating Boats, this court addressed the
conflict between St. Bernard Parish’s local ordinance imposing a 25% penalty and
10% attorney feesand La. R.S. 33:2746, which providesfor a15% interest penalty for
the nonpayment of tax. Based only onthelanguage of the statuteitself, weinterpreted
La R.S. 33:2746 as setting a 15% cap on the combined interest, penalties and

attorney fees that alocal taxing authority can assess on the collection of delinquent



taxes.

Under the general rulesof statutory construction, courts begin with the premise
that legidlation is the solemn expression of legislative will and, therefore, the
interpretation of alaw involves, primarily, the search for thelegislature'sintent. La
Civ. C. art. 1; Falgout v. Dealers Truck Equipment Co., 98-3150, p. 2 (La. 10/19/99),
748 So. 2d 399, 401 (citing Fontenot v. Chevron U.SA. Inc., 95-1425, p. 6 (La
7/2/96), 676 So.2d 557, 562). When a law is clear and unambiguous and its
application does not |ead to absurd consequences, the law shall be applied aswritten
and no further interpretation may be madein search of theintent of thelegislature. La.
Civ. C. art. 9; Falgout, 98-3150 at p. 2, 748 So. 2d at 401 (citing Breaux v. Hoffpauir,
95-2933, pp. 2-3 (La. 5/21/96), 674 So.2d 234, 236).

Further, it is a well-recognized and long-established rule of statutory
construction that statutory provisions should be construed along with the remainder
of the statute, and all statutes on the same subject matter should be read together and
interpreted as awhol e to effect the legidative intent and should be construed in such
away astoreconcile, if possible, apparent inconsi stencies or ambiguities so that each
part is given effect. Comm-Care Corp. v. Bishop, 96-1711 (La. 7/1/97), 696 So. 2d
969. Courts should give effect to all parts of astatute and should not give a statute an
Interpretation that makes any part superfluous or meaningless, if that result can be
avoided. In re Succession of Boyter, 99-0761, p. 9 (La. 1/7/00), 756 So. 2d 1122,
1129 (citing First Nat’| Bank of Boston v. Beckwith Mach. Co., 94-2065 (L a. 2/20/95),
650 So. 2d 1148). It is presumed that the intention of the legidative branch is to
achieve a consistent body of law. Boyter, 99-0761 at p.9, 756 So. 2d at 1130 (citing
Sogner v. Stogner, 98-3044, p. 2 (La. 7/7/99), 739 So. 2d 762).

The starting point for the interpretation of any statute, then, is the language of

the statute itself. Touchard v. Williams, 617 So.2d at 888. In this case, the two



statutesat issueareLa. R.S. 33:2841regarding the collection of taxesand La. R.S. 33:
2746 regarding the penalty for nonpayment of taxes.
La. R.S. 33:2841

TheDepartment arguesthat in deciding Elevating Boats, whereinthiscourt held
that under La. R.S. 33:2746, aParish’ s combined interest, penalties and attorney fees
on delinquent taxes could not exceed 15%, this court failed to consider the provisions
of La R.S. 33: 2841.

La R.S. 33:2841 provides.

A political corporation may through the officer whose duty it is to

receiveand collect thetaxesand moneysduethe corporation, enforcethe

collection of any taxes due to it, within the time and in the manner

provided for the collection of taxes due to the state.

Specifically, the Department argues that the phrase “ within thetime and inthe
manner provided for the collection of taxesdueto the state” authorizesmunicipalities

to collect local taxes using the same enforcement remedies available to the State of

leveling 15% interest per year,? 25% penalties® and 10% attorney fees’ on delinquent

?La R.S. 47:1601, which provides:

A. When any taxpayer failsto pay atax, or any portion thereof, on or before the
day whereit isrequired to be paid under the provisions of this Subtitle, interest at
the rate of one and one-quarter percent per month shall be added to the amount of
tax due and such interest shall be computed from the due date until the tax is paid.
However, in the case of awaiver of restrictions and delays as provided for in R.S.
47:1565.1, if the taxpayer pays the tax due within ten days after the notice of
assessment is mailed to him, the one and one-quarter percent per month interest
shall be computed to the thirtieth day after the filing of such waiver or to the date
the deficiency is paid, whichever isearlier. The interest provided for herein shall
be an obligation to be collected and accounted for in the same manner asif it were
apart of the tax due and can be enforced in a separate action or in the same action
for collection of the tax and shall not be waived or remitted.

3La R.S. 47:1602, which provides, in pertinent part:

A. When any taxpayer fails to make and file any return required to be made under
the provisions of this Subtitle before the time that the return becomes delinquent
or when any taxpayer fails to timely remit to the secretary of the Department of
Revenue the total amount of tax that is due on areturn which he hasfiled, there
shall be imposed, in addition to any other penalties provided, a specific penalty to
be added to the tax.

() In the case of afailureto file atax return or of thefiling of areturn after the
return becomes delinquent, the specific penalty shall be five percent of the total
tax due on the return if the failure or delinquency isfor not more than thirty days,
with an additional five percent for each additional thirty days or fraction thereof
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taxes. Accordingly, the Department contends that the voters of Calcasieu Parish, by
the authority of La. R.S. 33:2841, enacted Calcasieu Parish School Board Ordinance
8 6.09, which adopted the same remedies utilized by the State for the collection of
interest, penaltiesand attorney fees.> Conversely, ACR arguesthat the phrase“within
the time and in the manner provided for the collection of taxes due to the state”
appliesonly to the assessment and collection procedures utilized by the State, set forth
inLa. R.S. 47:1561, et seq and not the State’ sinterest and penalty provisions, set forth
inLa R.S. 47:1602, et seq.

Initially, in considering the legislature’ sreasonsin enacting La. R.S. 33:2841
to determine the scope of the statute, it is helpful to consider the development of the
statuteinthelegidativehistory. Enacted asActs1882No. 11981, La. R.S. 33:2841's
original language gave municipalities the authority to enforce the collection of taxes

due within the “time and in the manner” provided to the State. Thus, as can be seen,

during which the failure or delinquency continues, not to exceed twenty-five
percent of the tax in the aggregate.

“La. R.S. 47:1512, which provides:

The collector is authorized to employ private counsel to assist in the collection of
any taxes, penalties or interest due under this Sub-title, or to represent him in any
proceeding under this Sub-title. If any taxes, penalties or interest due under this
title are referred to an attorney at law for collection, an additional charge for
attorney fees, in the amount of ten per centum (10%) of the taxes, penalties and
interest due, shall be paid by the tax debtor.

>Calcasieu Parish School Board Ordinance § 6.09 provides:

If the amount of tax due by the dealer is not paid on or before the twentieth (20™)
day of the month next following the month for which the tax is due, there shall be
collected with said tax, interest upon said unpaid amount at the rate of one and
one-quarter (1-1/4%) percent per month, or fractional part thereof. In addition,
there shall be collected a penalty equivalent to five (5%) percent per month, or
fraction thereof, not to exceed twenty-five (25%) in aggregate, of the tax due,
when such tax is not paid on or before the twentieth (20™) day of the month next
following the month for which the tax is due. Both interest and penalty will be
computed from the first day of the month next following the month for which the
tax isdue. Inthe event of suit, attorney’s fees will be charged the dealer at the
rate of ten (10%) percent of the aggregate of the tax, interest and penalty. All
interest and penalties due for subsequent months will be assessed and due as of
thefirst day of each succeeding month. The Collector is authorized to employ
private counsel to assist in the collection of any sales and use taxes, penalties or
interest due under this Ordinance, or to represent him in any proceeding under
this Ordinance.



the pertinent language of La. R.S. 33:2841 has been virtually unchanged since 1882.

This court has long interpreted the words “manner” and *“procedure’
synonymously, defining “manner” as “a course or mode of action; procedure.” See
Fegan v. Lykes Bros. SS Co., 198 La. 312, 320, 3 So. 2d 632, 635 (1941). Thus,
while the Department is entitled under La. R.S. 33:2841 to utilize any enforcement
procedure for collection of taxes outlined in the statutes, the use of the phrase “time
and inthe manner” cannot be construed, as the Department contends, as authority for
the adoption of Title 47 intoto. Seealso, Shell Oil Co. v. &. Charles Parish School
Bd., 03-116, p. 5 (La. App. 5 Cir. 5/28/03), 848 So. 2d 129, 131; Way v. Andries, 02-
0057, p.5 (La 3 Cir. 6/5/02), 819 So. 2d 465, 469; Pointe Coupee Parish v. Amoco
Production Co., 472 So. 2d 292, 296 (La. App. 1 Cir.), writ denied, 475 So. 2d 1107
(La. 1985).

While ACR’ sargument regarding theinterpretationof La. R.S. 33:2841and L a.
R.S. 33:2746 seems plausible at first blush when reading the statutesin isolation, it
Isthe duty of this court to consider the context of the statutes as whole in relation to
the entire statutory scheme. Such a reading shows that the legidative history
regarding sales and use tax is helpful in resolving the ultimate question in this matter.

A general sales tax was first authorized for municipalitiesin 1950. La R.S.
33:2711-2715, enacted as Act 285 of 1950, authorizes any local taxing authority to
levy and collect asalestax of one percent, provided thetax isapproved by amajority
vote of the electors of the local taxing authority and the use of the proceedsislimited
to the purposes specified in submitting the proposition to the voters. Bennet,
“Louisiana Revised Statutes of 1950" 11 La. L. Rev. 4, 63 (1950).

Importantly, for purposes of the matter at hand, Act 285 of 1950 gave to local

taxing authorities the authorization to implement sales and use taxes in accordance



with the procedures, definitions and exemptions set forth in Title 47 sections 301-
317.° While most of the provisions in La. R.S. 47:301-317 deal with definitions,
exemptions and exclusions, and other such procedural matters, La. R.S. 47:312 and
47:314 provide for penalties for failure to pay taxes. La. R.S. 47:312 provides:

The failure of any dedler to pay the tax and any interest, penalties, or
costs due under the provisions of this Chapter on any tangible personal
property imported from outside the state for use, consumption,
distribution or storage to be used in this state, or imported for the
purpose of leasing or renting the same, shall make the tax, interest,
penalties, or costsipso facto delinquent. Thisfailure shall moreover be
asufficient ground for the attachment of the personal property imported
wherever it may be found, whether the delinquent taxpayer isaresident
or nonresident, and whether the property is in the possession of the
delinquent taxpayer or in the possession of other persons.

It is the intention of this law to prevent the disposition of the said
tangible personal property in order to insure payment of the tax imposed
by this Chapter, together with interest, penalties and costs, and authority
to attach is hereby specifically granted to the collector. The procedure
prescribed by law in attachment proceedings shall be followed except
that no bond shall be required of the State.

(emphasis added).
La R.S. 47:314 provides:

Failure to pay any tax due as provided in this Chapter shall ipso facto,
without demand or putting in default,_cause the tax, interest, penalties,
and costs to become immediately delinquent, and the collector has the
authority, on motion in a court of competent jurisdiction, to takearule
on the dealer, to show cause in not less than two or more than ten days,

®La R.S. 33:2712 provides:

Said sales tax shall be imposed by an ordinance of the governing body and shall
be levied upon the sale at retail, the use, the lease or rental, the consumption and
storage for use or consumption of tangible personal property and on sales of
services in the municipality, al as presently defined in R.S. 47:301- 47:317,
provided however that the ordinance imposing said tax shall be adopted by the
governing body only after the question of the imposition of such atax shall have
been submitted to the qualified electors of the municipality at an election to be
conducted in accordance with the general election laws of the state of Louisiana,
and the magjority of those voting in said election shall have voted in favor of the
adoption of such ordinance.

La R.S. 33:2713 provides:

Said tax shall be in addition to all other taxes and shall be collected at the same
time and in the same manner and pursuant to the definitions, practices and
procedure set forth in R.S. 47:301 through 47:317.



exclusive of holidays, why the dealer should not be ordered to cease
from further pursuit of businessasadealer. Thisrule may be tried out
of term and in chambers, and shall always be tried by preference. If the
rule is made absolute, the order rendered thereon shall be considered a
judgment in favor of the state, prohibiting the dealer from the further
pursuit of said businessuntil such time as he has paid the delinquent tax,
interest, penalties and costs, and every violation of the injunction shall
be considered as a contempt of court, and punished according to law.
For the purpose of the enforcement of this Chapter and the collection of
the tax levied hereunder, it is presumed that al tangible personal
property imported or held in thisstate by any dealer isto be sold at retail,
used or consumed, or stored for use or consumption in this state, or
leased or rented within this state, and is subject to the tax herein levied,;
thispresumption shall beprimafacieonly, and subject to proof furnished
to the collector.

(emphasis added).
Inthiscase, Act 285 of 1950 clearly providesmunicipalitieswith theauthority,
through proper elections, to levy and collect sales and use taxes in accordance with

the definitions, practicesand procedures of 47:301through47:317.La. R.S. 33:2713.

By authorizing the local taxing authorities to utilize both the “practices” and
“procedures’ assetforthinLa. R.S. 47:301-317, thelegidlature, through Act 285, has
empowered local taxing authorities to employ the customary actions, or “practices,”
and the modes of enforcement, or “procedures,” enjoyed by the State in levying and

collecting salesand usetaxes. Theprovisionsof La. R.S. 47:312 and 47:314 provide

that interest, penalties and costs “due under the provisions of this Chapter ” are
imposed as a practice for failure to pay taxes when due under Title 47. Thus, by
reading thestatutesasawhole, La. R.S. 33:2711-2715 provide municipalitieswith the
authority, through proper elections, to imposetheinterest, penaltiesand attorney fees
set forthinLa. R.S. 47:1601, 47:1602 and 47:1512 on delinquent taxes.
La. R.S. 33:2746 and Elevating Boats

However, theinquiry isnot over, as, under the rules of statutory construction,
the interest, penalties and attorney fees provisions of Title 47 must be examined

together with La. R.S. 33:2746 for any conflicts that may exist keeping in mind that



specific provisions should control over more generalized provisions. Sate in the
Interest of A.C., 93-1125 (La. 01/27/94), 643 So. 2d 719, 730. La. R.S. 33:2746
provides:

Upon local taxes not paid and delinquent thirty days after the date upon

which the tax is due, there shall be an interest penalty of one and

one-quarter percent per month on the amount of the tax due, which shall

be collected by the tax recipient body, together with and in the same

manner as the tax.

Asoriginally enacted by Acts 1882 No. 109 82, La. R.S. 33:2746 provided:

That upon municipal taxes not paid and delinquent thirty (30) days after

the completion of the tax bills, there shall be and is hereby imposed an

Interest penalty of ten (10) per cent. per annum on the amount of tax due,

which shall be collected by the municipal corporation, together with and

In the same manner as the tax.

As can be seen, the original language of R.S. 33:2746 authorized the local
municipalities to levy an “interest penalty” on delinquent taxes and the only
substantive change to the statute has been the amount of the interest penalty. The
1982 legidative history details the increase of this “interest penalty” to its present
amount of 15% was in response to the high interest lending institutions were paying
at that time. Act No. 853, Regular Sess., Digest (1982).” Thus, in 1982, at |east, the
legidature believed that the “interest penalty” provision of R.S. 33:2746 was meant
to be applicable to interest only; that is, as aremedy to make the state whole and not
as a punishment to discourage a particular activity.

In Elevating Boats, this Court addressed the conflict between St. Bernard
Parish’ slocal ordinance imposing a25% penalty and 10% attorney feesand La. R.S.
33:2746, which provides for a 15% interest penalty for the nonpayment of tax and
interpreted La. R.S. 33:2746 asfollows:

We find that the Parish's combined interest, penalty, and attorney fees

"While the Digest does not form part of the law, it is prepared together with proposed
legidation and, in this case, it serves to elucidate the understanding and intent of the legislators.
See Falgout v. Dealers Truck Equipment Co., 98-3150 p. 11 n. 7 (La 10/19/99), 748 So. 2d 399,
407 n. 7.
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cannot exceed the 15% interest penalties permitted by La Rev. Stat. §

33:2746. Just as the parish ordinance cannot be less beneficial to the

taxpayer than a state statute regarding refunds, it similarly cannot be

more burdensome regarding delinquencies. In this case, the Parish

ordinance permits a 6% per annum interest charge, a 25% maximum

delinquency penalty geared to the length of delay, and a 10% attorney
feeintheevent of alawsuit. The state statute, on the other hand, permits

only a15% annual "interest penalty” (1 1/4% per month). We find that

the Parish ordinance'sincreased burden on the taxpayer isimpermissible

and that the state statute's 15% interest penalty sets the maximum

allowable burden for delinquent taxes.

00-3518 at p.32, 795 So. 2d at 1174. This court went on to conclude that “the
Parish’scombined interest, penalty, and attorney fees cannot exceed the 15% interest
penatiespermitted by La. R.S. 33:2746.” Inso holding, thiscourt read arequirement
into the statute that did not exist; namely, that penalties and attorney fees must be
calculated as part of the 15% interest penalty provision of R.S. 33:2746 when the
legidlative history shows that the provision isintended to apply to interest only.

Therefore, the provisionsof R.S. 33:2746, asthe provision specific to thelocal
taxing authorities, must be meshed with the interest provision of Title 47 to give
effect to the statutes as awhole. In this case, there is no conflict between the 15%
interest provision of La. R.S. 33:2746 and the 15% interest provision of La. R.S.
47:1601.

Accordingly, local taxing authorities are authorized to impose, through proper
elections, a 15% interest penalty under La. R.S. 33:2746 and, in addition, 25%
penalties and 10% attorney fees as set forth in La. R,S, 47:1602 and 47:5712 on
delinquent taxes.

CONCLUSION

After considering the language in La. R.S. 33:2841 and La. R.S.33:2746 and
the legidative history of the statutes, we hold that local taxing authorities are
authorized toimpose, through proper elections, a15% interest penalty under La. R.S.

33:2746 and, in addition, 25% penaltiesand 10% attorney feesasset forthinLa. R.S.

11



47:1602 and 47:5712 on delinquent taxes. Any holding in Elevating Boats v. S.
Bernard Parish, 00-3518 (La. 9/5/01), 795 So. 2d 1153 to the contrary is hereby
overruled.
DECREE

For the foregoing reasons, we reverse the court of appeal’ sjudgment regarding
the assessment of interest, penalties and attorney fees and remand to the district court
for adetermination of the precise amount of salesand usetaxes, interest, penaltiesand
attorney fees owed by Anthony Crane Rental L.P. consistent with this opinion.
COURT OF APPEAL JUDGMENT REVERSED IN PART; CASE

REMANDED TO THE DISTRICT COURT.
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