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SUPREME COURT OF LOUISIANA

No. 14-KH-2140
STATE EX REL. WARREN SINCENO
V.
STATE OF LOUISIANA
ON SUPERVISORY WRITS TO THE TWENTY-FOURTH
JUDICIAL DISTRICT COURT, PARISH OF JEFFERSON
PER CURIAM:

Denied. Relator fails to show he received ineffective assistance of counsel

under the standard of Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80

L.Ed.2d 674 (1984). We attach hereto and make a part hereof the District Court’s
written reasons denying relator’s application.

Relator has now fully litigated his application for post-conviction relief in
state court. Similar to federal habeas relief, see 28 U.S.C. § 2244, Louisiana post-
conviction procedure envisions the filing of a second or successive application
only under the narrow circumstances provided in La.C.Cr.P. art. 930.4 and within
the limitations period as set out in La.C.Cr.P. art. 930.8. Notably, the Legislature in
2013 La. Acts 251 amended that article to make the procedural bars against
successive filings mandatory. Relator’s claims have now been fully litigated in
accord with La.C.Cr.P. art. 930.6, and this denial is final. Hereafter, unless he can
show that one of the narrow exceptions authorizing the filing of a successive
application applies, relator has exhausted his right to state collateral review. The

District Court is ordered to record a minute entry consistent with this per curiam.
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e TbES matter comes betore the court on petitioner's A}"'PLICATION FOR POST— SR
- STATE’ S RESPONSE STAMPED AS FILED JUNE 2, 2014. - S AR
On April 27, 2011, the petitioner was convicted of count #1, LSA«R S 14: 30 1,

second degree murder, and count #2, LSA-R.S, 14:95.1, felon in possession of a firearm.

‘On May 12, 2011, ‘the court sentenced him on count #1 to life imprisonment at hard Sl
labor, and on count #2 to 15 years, consecutively. The Fifth ercult Court of Appeal',' L
 affirmed on direct appeal. State v. Sinceno, 12- 118 (La. App. S Cir. 7/31/12), 99 So.3d = .
'712 writ denied, State ex rel. Sinceno v. State 2012-2024, (La. 1/25/13), 105 So.3d 713. -
, Petitioner now files an apphcanon for post—convxctlon rehcf allegmg the

folldwmg clauns

L Demal of due pmcess fair trial, and mght to confront accusers when State :

revealed to jury the police statement of only alleged witness ‘to crime,
despite witness’s refusal to testify to contents of statement, -
Denial of due process, equal protection, judxcxal review, and meffectwe
assistance of counsel when appellate counsel falled to asszgn and brief
meritorious errors from trial record.

i

-3, Denial of due process, equal protection, judicial review, and meffectlvc
~assistance of counsel when trial counsel failed to conduct adequate pretrial

) mvestlgatxon failed to bring to court’s attention evidence discovered after

trial but before sentencing, and failed to raise confrontauon clause S

" ‘ vxolatxon in Motion for New Trxal

Claim #1 . : :
- The court fi nds this claims proccdurally barred from review; as the clasm was not

:ra1sed at trial or on appeal. The defendant had knowledge of the claim, objected at trial,
and failed to raise it on appeal. Under LSA-C.Cr.P. art. 930.4, if the apphcatlon aﬂeges a ..

claim which the petitioner had knowledge and mexcusabiy failed to raise in the

proceedings leading to conviction, the court may deny relief. Addltzonally, if the
’ application alleges a: claim that was raised at trial, but was inexcusably not pursued on .
appeai the court may deny relief. LSA-C.Cr.P. art. 930.4(C). As the State points outin .-
its response, the. petitioner’s claim is barred because ‘it could have been, but was not SRR

raised on appeal. Under La.C.Cr.P. art. 930:4, such claims should be denied.

s Furthermore, the court finds that under Stare ex rel. Rice v. State, 749 So. 2d 650 :
- (La. 1999), petitioner’s use of the Uniform Application satisfies the requirement of LSA-
- C.Cr.P. art. 930.4(F), The court ﬁnds these clalms procedurally barred from review in - B

: post~conv1ct10n rehef ' . :

Claxms #2 and #3

It is clear that the petitioner has a Slxth Amendment rlght to effectlve legal

counsel. Under the weli-known standard set out in Strickland v. Washingtor; 466 U, S. S
668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984), and State v. Washington, 491 80.2d 1337 = & .o
- (La.1986), a convxotlon must be reversed if the-defendant proves (1) that counsel's
performance fcll below an objcctlvc standard of reasonablencss under prevaﬂmg';j&
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- professional norms; and (2) counsel's inadequate performance prejudiced defendant to the
extent that the trial was rendered unfair and ﬂwo 49,92 mcmvooﬁ MSE v. ho.m%mx& woow-
1462 Aﬁm.uw\w\owv 864 80.2d 89. :

To be successful in arguing a claim cm Enm.anﬂzo assistance of ooawwmﬂ a post-’
‘conviction petitioner must prove deficient ‘performance to the point that counsel is not
functioning as counsel within the- meaning of the Sixth Amendment. A petitioner must
also prove actual iprejudice to the point that the results-of the trial cannot be frusted. It is

- absolutely essential that both prongs of the MSQ&Q:& ﬁamﬁ Ecmm wo amﬁmgmroa before
- relief will be mnmiom bya 8<5§sm court. .
mzn.wnzsoa there is a strong Enmca%:oﬁ Emﬂ ooznmoﬁm vo%oﬂ:mmaa is within
“the wide range of effective Sﬁamgsao Effective counsel, however, doés not mean
errorless counsel msa the reviewing court does not judge counsel’s performance with the
distorting benefits “of hindsight, but’ rather determines whether counsel was reasonably
likely to render am,aoﬂz@ assistance. State v M&www ma Sﬁ mhm Euc m OF A\wm\fv mua
So.2d 1069, 1075:
~ Mindful of oosQosEm m&ﬁm_ mna state. wﬁgmﬁémgam Ea court now turns to
 petitioner’s mmoommo claim of ineffective assistance made in petitioner’s mwv:omnon and
argued in the memorandum in support, as well as the State’s response.

Petitioner first claims that appellate counsel was ineffective for m:rzm to raise the
confrontation clause issue from claim #1. In reviewing claims of ineffective assistance of

- counsel on direct appeal, the Supreme Court of the United States has expressly observed
 that appellate counsel “need not advance every argument, nomm&_omm of merit, urged by
~ the defendant. Evitts v. Lucey, 469 U.S. 387, 394 (1985). The Court gives great deference
to professional appellate strategy and applauds counsel for “winnowing out weaker
arguments on appeal and focusing on one central issue if possible, and at most a few Waw _
issues. Jones v. Barnes, 463 US. 745 Comwu This is true even Swaa %o éamxﬁ
arguments have merit. Jd, at 751-2. .

: When the claim of ineffective assistance of mnno:mﬁ ooczmmm is @mwoa on- failur
" {0 raise the issue on appeal, the prejudice prong of the Strickland test requires muo
“petitioner to establish that the appellate court would have granted relief, had the amco.
been raised. United States v. Phillips, 210 F.3d 345, 350 (5 Cir; 2000). B

The court finds nio merit to petitioner’s claim of ineffective appellate oogmo_ ‘As
the State surmises in its response, defense counsel had the opportunity to cross-examine
the witness. = This witness claimed to have no recollection of events mzﬁos:aam the
murder. The witness’s claimed memory loss clearly appeared attributable to his
unwillingness to cooperate, and not actually loss of memory. As the State points out, the
Confrontation Clause does not m:mnmaon mﬁnn@mwmﬁ Qdmm-nxmémmao? v& Emama the
opportunity to o_.dmm;nmeSQ .

: Petitioner :@a claims SB w%ozmﬁo oczuma mch have BG& the ooﬁm,m %E&
of motion to quash offenses and motion to quash based upon misjoinder. The court finds

no merit to these claims. As the State points out in its response, the court properly denied
defendant’s Motion to Quash based on prejudicial joinder of the offenses of LSA-R.S.
14:91 and 14:30.1, as petitioner’s argument have been rejected by the appellate courts in
similar cases. State v, Jones, 2009-12-7, 2009 WL 5647226 @ *2-3 (La, App. 1 Cir.
Hm\mw\o&?%cw:mrna opinion); State v. Washington, 00-1542 (La. App. § Cir. 2/14/01),
782 So.2d 639, 644. Petitioner fails to prove mn% mobsmso% ion mnwa:mna oo:nw& s
performance or- &Q prejudice resulting.

Petitioner next claims that trial counsel was Eomqaozﬁ wS mm:ﬁe to mamncmﬁw
investigate, failed to bring to court’s attention evidence discovered after trial but before
sentencing, and ww:oa to raise confrontation issue in Motion for New Trial. _

However, vwzcozww fails to prove how further investigation would have ormsmaa
the outcome of the verdict. - The court finds petitioner’s ‘claim speculative and
conclusory, as petitioner does not prove that counsel was unaware of the evidence prior
to trial. Additionally, the hiring of an investigator goes to the diligence defense counsel.
Petitioner fails to wu8<o how this information could have been used to his benefit at trial,

- or aftet trial. Furthermore, petitioner does not prove that a Motion for New Trial would
~ have been granted had this information been brought forth. von;_oson wmmm 8 Eo<o
.;_ aamoﬁuow in oozcw&,w nw%ouswno@ or E&a&oo wavcxém 2 .
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Cumm—, rm> C.Cr.P. art. 929, if Hsa court mmﬁmnESmm mﬁﬂ the meEm and _om&. .
issues can be resolved based upon the mvv_Fmaes and answer,-and mznvogsm aaoﬁsaam N
the court 53\ grant or deny Ho:ww «S%o& mcﬁran wmooaomusmm o

y >ooo&5m§ : : - S o
~IT IS ORDERED w< .Hmm OOGW.M 98 vnacomwn s. m@@:amﬁoﬁ mon @oﬁ. :
conviction Ho:wm @o and is hereby DENIED. @MZHHU e :

IT IS wdw,wmmw OH,,EMWMU w< ﬂﬂ@ OOGWH that ﬁoﬁaozoﬁ 'S nonsmmﬂ moﬂ an __

QRSP Nndwmmmsm this m@ r\, amQ om va,\A‘C/ / , 20 \\vw :

7T T %ober
 §/JOHNJ. MOLAISON,IR.
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