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SUPREME COURT OF LOUISIANA

No. 15-KP-2362
STATE OF LOUISIANA
V.
MARK CAMBRICE
On Supervisory Writs to the Twenty-Fourth Judicial District
Court, Parish of Jefferson
PER CURIAM:

Denied. Relator fails to show the state withheld material exculpatory

evidence in violation of Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194, 10

L.Ed.2d 215 (1963) and/or that he received ineffective assistance of counsel under

the standard of Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80

L.Ed.2d 674 (1984). We attach hereto and make a part hereof the District Court’s

written reasons, issued August 7, 2015, denying relief. See also State v. Cambrice,
15-0665 (La. App. 5 Cir. 11/30/15) (unpub’d) (“First, we note that defendant did
not lodge an objection to the admission of the ‘other evidence’ of which he now
complains. A defendant cannot avail himself of an alleged error unless he made a
contemporaneous objection at the time of the error. La. C.Cr.P. art. 841(A); State
v. Patin, 13-618, p. 11 (La. App. 5 Cir. 9/24/14), 150 So.3d 435, 441. Further, our
review of the transcript does not reveal that the trial court failed to conduct the
evidentiary hearing in compliance with this Court's purpose on remand or that the
defense was denied due process.”).

Relator has now fully litigated his application for post-conviction relief in

state court. Similar to federal habeas relief, see 28 U.S.C. § 2244, Louisiana post-


http://www.lasc.org/Actions?p=2016-055

conviction procedure envisions the filing of a second or successive application
only under the narrow circumstances provided in La.C.Cr.P. art. 930.4 and within
the limitations period as set out in La.C.Cr.P. art. 930.8. Notably, the Legislature in
2013 La. Acts 251 amended that article to make the procedural bars against
successive filings mandatory. Relator’s claims have now been fully litigated in
accord with La.C.Cr.P. art. 930.6, and this denial is final. Hereafter, unless he can
show that one of the narrow exceptions authorizing the filing of a successive
application applies, relator has exhausted his right to state collateral review. The

District Court is ordered to record a minute entry consistent with this per curiam.



TWENTY-FOURTH JUDICIAL DISTRICT COURT
PARISH OF JEFFERSON
STATE OF LOUISIANA
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STATE OF LOUISIANA

VERSUS

MARK CAMBRICE
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ORDER

This matter comes before the court on the petitioner's APPLICATION F(IR
OST-CONVICTION RELIEF,

This opinion follows an evidentiary hearing held ont June 24; 2015. In addition to
the ‘lesumony and evidence presented at that bearing, the court has réviewed the post
hearing briefs from both parties.

The background of this case is important. The petmoner was charg@d with the
armed robbery of Frarices Glapion. On May 13, 2009, the petitioner was convicted of
LSA-R.S. 14:64.1, first degree robbery, & résponsive vetdiet. On May 22, 2009, the court
sentenced him to 25 years imprisotiment at hard labor. On May 29, 2009, the court fbund
petitioner to be a second felony offender and re-semtenced him to 40 years imprisonment
at hard labor.

On original appeal, the Fifth Circuit Court of Appeal affirmed ihe conviction,
vacated the multiple offender finding and sentence; and reianded to the trial court for &
new habitual offender hearing, State v. Cambrice, 10-26 (La. App. 5 Cit. 4/26/11), 64
50,34 363, wril denied, (La. 3723/ 12); B4 So.3d 568.

On July 15, 2011, the court found the petitioniér to be a second felony ﬁﬁ'ex}éer
and sentericed Him to 40 years imprisotiment as a multiple offender. Subscqmﬁy,
Fifth Circuit affirimed the multiple offender séntence on appeal. State v. Cambrice, 12-60.
(La App. 5 Cir. 10/16/12), 102 So.3d 931; writ denied, 2012:2451 {La. 5514&3} 118
So.3d 1078.

Subsequently, the petitioner filed a pro se a;zplmatmn for pnsivcoamchon relief,
alleging the following elaims:

1. The State withheld favorable exculpatory evidence; ﬁmiwimg fimes
stamped surveillance ftmiage arid police réparts.

2. Refusal to give spamai jury instruction prejudiced petitioner's
substantial rights and 14™ ameridment protections.

3 Ineffective assistance of counsel at trial and on appeal,

This court dénied each of these claims on July 15, 2014, The petzm -sought
writs and, in a two-to-three decision, the Court of Appeal ondered an évidentiary bearing
for the sole purpose of “determining questions of fact concerning the video suwezllam
footage at issue that cannot be propezriy resolved pumuant to & suinmary disposition.™

“Thus the second ground for relief is no longer an issue, as it was previously denied by

this court. _
On remand, this court sppointed counsel for petitioner and conducted. the

evidentiary hearing on June 24, 2015, At the evidentiary hearing; anny from the
petitioner and Detective, Richard. Broussard was presented. The survel foamgc Was
shown and still photographs edmitted. The court took judicial nonce of pamgm of the

appellaté record. _
After reviewing the comprehensive. briefs of counsel as well as the msmnony and

other évidence submitted st the evidentiary hearing, thie coiirt is able to mxdex rulings on
all open post-conviction claims.
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Issue One: The State withheld favorable exculpaiory evidence, including time-starnped

surveillunce Jootage and policé reporis.

The petitioner’s first ¢laim is that the State withbeld éxculpatory evidence;

namely a computer disc containing video reordings and photographs of thé robbery: (In.

briefs, counsel for the state refers to the disc as a CD, while counsel for the defense refers
to the disc as a DVD.) At the evidentiary hearing, the disc was introduced a8 & joint
exhibit. o L o
On the first issue, the quéstion of withholding of evidence favorable o the
defense, the evidence presented at the evidentiary hearing establishes bath that the. -Stai::‘?
disclosed the evidence in its possession and that the evidence at fssu¢ was not
exculpatory. : .

"It was clearly established at the evidentiary hearing (and introduced as Exhibil 5-
4) that the compact disc contains thrée files; one which was a video segmient from the gas
station and two which were still photographs froim cameras in different locations. The
video portioh can be played at different speeds, one being from 8 to 9 seconds long; the
other being approximately thirty-eight seconds in léngth. Counsel stipulated at the
evidentiary hearing that the nine-second video covers a thirtyssecond time period. (Tr. p.
40). :

The evidence established at the evidentiaty hearitig conclusively demonstrates
thiat the evidence on the disc was not withheld from the: defense prior to trial. Jefferson
Parish Sheriffs Office Detective Richard Broussard testified at the hearitig that he made
a copy of the dise; that he opened -and checked edch file for completeness, and that he
delivered the disc to the office of petilioner's defense attorney; Bruce Netterville: In
addition, Detective Broussard testified that, at the request of defense counsel, he showed
the contents of the disc to the defendant, emphasizing that “Everyihing that was on the
disc was shown to Kim.” {Tr. p. 45). Interestingly; M. Netterville did not testify at the
evidentiary hearing: o ‘

The evidence established at the evidentiary hearing conclusively demonstrates
that the photographic and video evidence on the disc was not exciilpatory.-All files from
the disc were played at the evidentiary hearing: The dction inside the gas station that is
seen is consistent with the vietim'’s tria] testimony that & robbery accurred, with the
defendant showing a gun in a black pouch. Notably, the video shows the cashier
‘emptying the register and giving the money to the defeqdant: The video does not show
the defendant paying for gas, as even the defendant adinitied at the bearing:

~ As the staté points out in biief, the action that is seeit in the video footage is
consistent with the defendant’s confession to policé that he robbed the victim but that it
“wasni't: a real gun.” At the evidentiary hearing, the petitioner adinitted that he told
investigatinig officers that he robbed the victim but that he did not tell polics hé had a
gun. (Tr. p. 35). o . N .
1ri reaching a ruling, this couit notes that it is fundamerital and well-gettled law
that the prosecution must disclose, on request, material evidence which 1s favorable to a
criminal defendant. Brady v. Marpland, 373 U'S. 83, 87, 83 8.Ck 1194, 10 L.Ed.2d 215
(1963). o
More than an allegation is required; However, and a true Brady violation hag three.
components. “The evidence at issue must be favorable to the aceused, either because it is
exculpatory or because it is impeaching; that evidence must have been suppressed by the

Stats, either willfully or inadvertently; and préjidice must have ensued.” Strickler v.
Greérie, 527 U.S. 263, 281-82. 119 8.Ct. 1936, 1948, 144 L.Ed.23 286. '

Tveni a discovery violation involving the state's failure-fo disclose exculpatory
evidenice does nol require reversal as a matter of the Due Process Clause “unless the
nondisclosure was so serious that there is a reasonable probability that the suppressed
evidence would have produced a different verdict” Strickler, 527°U.S. a1 281, 119 8.C¢.
it 1948, The Supreme Court has elearly stated that the *Constitution is riot violated every
time the government fails of ehoaseés not to disclose evidence that might prove helpful to
the defense, Kyles v. Whitley, 514 U.S. 491, 436, 115 SCt. 1555, 131 L.Ed2d 490
(1995). ' | : el

Thé evidence introduced in this case does ot demonstrate that the evidence at
issue was- exculpatory or that it was withheld. The petitioner fails to meet the strict
requirements of Brady, Strickler, or Kylés. The court will deny post-conviction telief on
this claim. : :
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Issue Two: Refusal 1o give special jury instruction prejudiced petitioner's substantial
rights and 14 amendment profections.

This court denied this claim on July 15, 2014. As noted above, the Fifth Circuit

Court of Appeal remanded and ordered an evidentiary héaring for the sole purpose of

"_‘ﬂemmining quiestions of fact concerning the video surveillance footage at issue that

canriot be properly resolved pursitant to a suriniary disposition.” ,

| li?;t:canse the scope of the evidentiary hearing was limifed, the pelilionér’s seeond

ground for post-conviction relief is no longer at issue, as it was previotsly denied by this
court, with that finding undisturbed by the Court of Appeal,

Issue Three: Ineffective assistance of counsel at iFial and on appeal.

~ Asan alternative argument, the petitioner argues that lis trial sttomey; A. Bruce
'?genemiie, was constitutionally ineffective because he did not investigaie and did not
discover exculpatory evidence. He also argues that his appellate atiomey ‘was
constitutionally ineffective.

In brief, post-conviction counsel for the petitioner contends that only the fine-
second clip was played 1o the defense pricr to trial. The court, however, finds credible the
testimony of Detective Broussard that he played all portions of the compact dis¢ priof to
trial. Thus the court finds that, prior to trial, defense counsel was aware of the evidence
against his client. '

The law of ineffective assistance of counsel is frequently cited, Under the. well-
known standard set out in Strickland v. Washington, 466 1.8, 668, 104 $.C1. 2052, 80
L.Ed.2d 674 (1984), and Stwte v. Wushington, 491 So.2d 1337 (La. 1985), a conviction
ifust be reversed if the petitioner proves (1) that counsel’s performance fell below an
objective standard of reasonableness under prevailing professiopal norms, and (2)
counsel'’s inadequate performance prejudiced defendant to the extent that the trial was
rendered unfair and the verdict suspect. Sfare v. Legrand, 2002-1462 (La.12/3/03}, 864
0.2d 89, _ _

To be successful in arguing ineffective dssistance of counsél, a post-conviction
petitioner must prove deficient performance to thie point that counsel is not furictioning as
counsel within the meaning of the Sixth Amendinent. A petitioner must also. prove dctual
prejudice 1o the point that the results of the trial cannot be trusted. It i3 absolutely
essehtial that both prongs of the Strickfand test miust be established before relief will be
granted by a reviewing courts , )

Furthermore, there is a strong présumption that counsel’s pérformaiice i withir
the wide range of effective representation; Significantly, effective counsel does not mean
erratless counsel and the reviewing court does not judge counsel’s performance with the
distorting benefits of hindsight, but rather determines whether counsel was teasonably.
likely to tender effective assistance. Stafe v. Soler; 93-1042 (La.App. 5 Cir. 4/26/94), 63 6
80,24 1069, 1075. ‘ '

Brice Neiterville is an ckpérienced criminal defense attornéy, appearing in
hundreds of criminal cases in this jurisdiction. Mr. Netterville was not catled as & witness
and the testimony establishes to the court’s satisfaction that he was aware of the evidence
against the petitioner priot to trial. The petitioner’s present argument does not prove
deficient petformance by Mr. Netterville or that the results of the proceedings would have
been different. I o

The petitioner also conténds that his attomney of ofiginal appeal was ineffective.
Although the petitioner does not re-brief this claim following the evidentiary hearing, his
application for post-conviction relief alleges Martin E. Regan represenited hsm antgppea}_.
“The petitioner contends appellate counsel should have conducted investigations, should
have raised matiers of defense that could have been devéloped, and failed fo discuss
options with the petitioner. o

The law on appellale representation s also frequently cited. In reviewing cldims
of ineffective assistance of counsel on diréct appeal, the Supreme Court of the Uniwd
States has expressly observed thai appeliate counsel “need not advance every argument,
regardless of merit, urged by the defendant. Eviits v. Lucey, 469 U.8. 387,394 (1985),
The Coutl gives great deference to professional appellate strategy and applavds counsel
for “winnowing out weakeér arguments on appeal and focusirig on ohe Central issue if
possible, and at most a few key issucs, Jones v. Barnes, 463 U.3. 745 {1983), Thig is true

even where the weaker arguinents have mefit. Jd, at 751-2:
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When the claim of ineffective assisiance of appéllate counsel is based ot faiilure
to raise the issue od appeal, the prejudu,e prong of the Strickland test requxres the
petitioner to establish that the appellate court would have grarxted relief, had the issue
been raised. United Statés v, Phillips, 210 F.3d 345, 350 (5 Cir. 2000). ,

Appellate counsel, Martin E. Regan, is an experienced ¢riminal -attorney- The
tecord reveals a-well-written appellaté ‘brief zealously advocating | for the best interest of”
his client. As shown above, the petitioner has fiiled to cstabhsh that he would have
prevailed on appeal had other issues been raised.

In summary, the specific claims raised in this portion of the application for post-
conviction are thal courisel at trial and on appeal were ineffective. Ineffectiveness claims
must be evaluated with consideration of the entire body of law that apphcs As always,

“[sluhimdunting StzmAlmzd s higlt bar is never an easy task.” Padille . &emncky 559
LLS. 356. 372, 130 S.Cu 1473, 14806, 176 1.Ed.2d 284 (2010). A ﬁndang of ineffective
assistanice of counsel requires that-both prongs be establishéd. The pefitioner has failed to
meet his burden of proving either deficient perforimanee or prejudice.

CONCLUSION

~ In all aspects of post-conviction, the burden of proof is on ihe petitioner, LSA-
C.Cr.P. art. 930.2.

_ The court has carefully reviewed the entiré record, read the opinions of the Fifth.
Circuit {appeal and writ decision), viéwed thé witnegses and evidence introduced at the
evidentiary hearing, and evaluated the briefs submitted by pariies. After careful
consideration; the court finds that the petitioner did not meet his burden of proef Post:

conviction relief will be-denied,
. According}.)f,

1T IS ORDERED BY THE COURT thit application for post=conviction reliel
be and is hereby DENIED. .

Gretnia, Louisiana this

PLLEAS!S SERVE

DEFBNDANT Ma_rk Cambnce Doc # 355549, Raybmn Carrcctmna} Center, 2'?26
Hwy. 21, Ang;e,LA70426 _ _ L I ’

COUNSEL: J. Thomas: Beasley,, 31 10 Canal St.,, New Orieans, LA 70119

DISTRICT ATTORNEY’S OFFICE: Andrea F. Long, Megan L. Gorman, Terry
Boudreux; 200 Derbigny St., Gretna, LA 70053

A I‘"R'{IX { (‘}QY f‘;Y"‘"" i").iii!\dl‘iﬁl

: . DTSR O T € :
W&muu n} ’ti fi Fu‘stm EX?H'R’I

RIS USRI O Lt NRTEE=TE RN




