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SUPREME COURT OF LOUISIANA

No. 15-KH-0233
STATE EX REL. DARYL SMITH
V.
STATE OF LOUISIANA
ON SUPERVISORY WRITS TO THE TWENTY-FOURTH
JUDICIAL DISTRICT COURT, PARISH OF JEFFERSON
PER CURIAM:

Denied. Relator fails to show he received ineffective assistance of trial and

appellate counsel under the standard of Strickland v. Washington, 466 U.S. 668,

104 S.Ct. 2052, 80 L.Ed.2d 674 (1984). We attach hereto and make a part hereof
the District Court’s written reasons denying relator’s application.

Relator has now fully litigated his application for post-conviction relief in
state court. Similar to federal habeas relief, see 28 U.S.C. § 2244, Louisiana post-
conviction procedure envisions the filing of a second or successive application
only under the narrow circumstances provided in La.C.Cr.P. art. 930.4 and within
the limitations period as set out in La.C.Cr.P. art. 930.8. Notably, the Legislature in
2013 La. Acts 251 amended that article to make the procedural bars against
successive filings mandatory. Relator’s claims have now been fully litigated in
accord with La.C.Cr.P. art. 930.6, and this denial is final. Hereafter, unless he can
show that one of the narrow exceptions authorizing the filing of a successive
application applies, relator has exhausted his right to state collateral review. The

District Court is ordered to record a minute entry consistent with this per curiam.
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- Smithv. State, 2013-494 (La. 7/31/]3) 118 So.3d 1120.

. and the court re-sentenced him on each count to 30 years to run concurrently with count #1, and. :

‘ spcctﬁcal ly

- standard of reascnableness under prev ailing pxolosb.mxal norms, -and -(2) counsel's’ inadequate "~

~ counsel within the meaning of the Sixth Amendment. A petxtloner must also prove actual -

. court.
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TWENTY FOURTH TUDIC IAL DISTRICT COURT

PARISH OF JEFFERSON S
| g STATEOFLOUISIANA o7, - e
NO. 1-6.-5568 LR S N I .DI;Y_I\SIOP; « N”";‘:{ i
RS STATE OFLOUISIANA SR
VERSUS ‘
: f?D'AR,YL SMI_T_H';

" aka. DARYL VINET

DEPM chERK

ORDER

Thls matter comes. bafore the court on peutloner S APPLICATION FOR POST-* o

" CONVICTION RELIEF, STAMPED AS FILED JULY 31, 2014, AND THE STATE'S
- RESPONSE, STAMPED AS FILED SEPTEMBER 29, 2014, S

The petitioner was convicted by jury of bcmg a felon in possessmn of a weapon a
violation of LSA- R.S. 14:95.1 (count #1), possessmn with the intent to distribute heroin, .
violation of LSA-R.S. 40: 966A, (count #4), and possessmn with the intent to dlstmbute cocaine, .
a violation of LSA-R.S. 40:967A, (count #5). ’ _

~ On December 9, 2010, the court sentcnced pehtxoner on count #1 to 15 yearsfE
imprisonment at hard labor, on count: #4 to 30 years, and on count #5 to 30 years, all to.run.:
concurrently. The sentences were also ordered to run _concurrently with case #06-1031, and 06
2016. Petitioner pled guilty to the multlple bill as'a fourth felony offender as to counts #4 and 45,

also cases 06-1031 and 06-2016.. » : .
The petitioner appealed. His convxctwns and scntences were afﬁrmed on dxreot appeal ‘
State v. Smith, 12-247 (La. App. 5 Cir. 12/11/12), 106 S0.3d 1048 writ demed State ex rel _

~The petitioner has ﬁled an apphcatzon for post-convxctlon rehef raxsmg four 1ssues |

I. 'Ineffectxve assxstance of trial counsel by fallure 1o mtcmew mvestlgate and prepare a
* defense for the preliminary investigation and trial, % g
2. Ineffective assistance at trial by failure to hold the state to the advcrsana] testmg, related

to confrontation and probable cause, - . :
Ineffective assistance at trial by failure to present an entrapment defcnse, and »

4. Ineffective assistance of appellate counsel by failure to present appealable i issues.

s a2

- Law 6{ Ihéffoéfi\}e Assistéﬁce'of C’ounée.l' ._

Tt is clear that the petxtloner has a Slxth Amendmenl right to effcctlve icgal counsel‘ L
Under the well-known standard set out in Strickland v. Washington, 466 U.S. 668, 104 S.Ct. ..
2052, 80 L.Ed.2d 674 (1984), and State v.- Wavhmglon 491-50.2d.1337 (La. 1986), a convxctlon’ o
must be reversed if the defendant proves (1) that counsel's pcrformancc fell below an- ObjBCtIVB: Tl g

performancc pre)udxced defendant to ‘the extent that the trial was rendered unfalr and the Verdxct SRR AR

suspect. State v, Legrand, 2002-1462 (La. 12/3/03), 864 S0.2d 89." . Lo
To be successful in arguing a claim of meffectwe assistance of counsel, a post conwctlon; :

petitioner must prove. deficient performance to the. pom{ that counsel is not functioning as

prejudlcﬁ to the point that the results of the trial cannot be trusted. Tt is absolutely essential that - -
both prongs of the Stnckland test must be estabhshcd before re xef wxll be granled by a revxewmg" o

Lﬂh&ﬁr&‘? |

: n,w‘
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range Om Q.wmoﬂ:\n _.annomoimcos mm,oozé noczmo_ gomm ot iwwm aqunmm oo::mn_ mza 9@.
reviewing court does not judge counsel’s ﬁn%o::mzoa with En distorting benefits of :SamHmE ;-
but rather aQQBSwm whether ooczmmu was Hommommv_w Eﬁ Y 8 Rsmﬁ nm.no:é mmmimnoo %&m

gmsama of 838:3 g moaoﬂ& m:m m§n u:n_.wwncambnm a:m oocn now EBm to: 50 mwao&o
claims of Enmmnoﬁ:\n assistance Bmam in @ocsoson s w@@:nmco: mbm m_,mcog n 5@ B@Soqm:acg .
in support. o

Claim One: ?m\ﬂmozﬁm assistance of 3& na::q& &\ \Egm to SRE&% Séhﬁ&m and
prepare a &m\mam Jor the E,m\ NS:SQ Nxtmgm tion 3& frial.

vm:co:mﬁ first Qm::m Emﬂ angmn oosnm& ?:rwm& Wazsm&w was not bﬁmnmw‘ca at: %a
preliminary hearing and at trial. mﬁoo;‘ om:V~ the na::oumn ‘asserts that his sister should have
been interviewed and further that she would have been able to corroborate his claim of threats
from the police; thus R:aa::m his confession involuntary, The petitioner attaches an affidavit
(Exhibit J) from his sister in which she states the police told her brother that everyone in the
house would go to jail unless he admitted ownership of the drugs, weapons, and cash: She states
her brother told her he had me: her cell phone :ca_uﬂ. to his wzogau\ but Emp uwm never heard
mdB the attorney. : :

- Notably, the w@:ﬁ—osﬂ S m:w:& Waiver of Rights Qz:oacoaa as mﬁmﬂa s ar?g 3 mmmanm .
that :@ had not been threatened or pressured or promised anything to confess. Detective Anclede
testified that no promises or threats were made. Detective Anclede testified that the petitioner
“took possession of everything™ and advised Hrmﬁ no_one else knew anything and that all the
contraband was his. Thus even had Petitioner’s sister testified, the. trier- of- wmoﬁ socE rm<o wma :
sufficient evidence to oomo_:aw the admission was o:s«aa\ voluntary. L

From the circumstances of the arrest and petitioner’s maSzmS:m as Bmmnﬁa in Sme.
testimony, defense counsel made a strategic decision to counter the state’s case E\ introducing .
support that the drugs were possessed by the vm::o:o« for his personal use. Counsel’s strategic
decisions are inappropriate oosmaﬂmco% mQ mom-oossgoa _,m:mw MSR v. L Qﬁ.ﬁ@ 99- omm».
(La. 1/28/02), 1082. : - .

Petitioner fails to Eoé any m@s&on in counsel’s arlyo nce. The petitioner admitted

wrership of the cocaine, heroin, guns, and cash. These itemns were found in the room he was |

sleeping in. The j jury heard mSam:om %E the drug. gcm alerted on mEmw in the petitioner’s room
but nowhere else in the house. The guns and cash were found only in the petitioner’s room; the
drugs ‘were found in his clothing. The jury heard the defense theory that the drugs were for
individual, personal use, not distribution. Despite that theory, the evidence was sufficient 8
convict and the petitioner has not proven that the results of his trial were unreliable.

The petitioner has not met his burden of proof under Strickland. He has not shown that.
counsel’s performance was deficient; nor has he m:oss the Smc:m of ?m trial would have been
different if’ ooc:mou rm@ @a&.o:.:ma a_m.mmm::,\

Claim ﬂ wo: m:m\\m&?m assistance al S,.QN m&.\.&?g 8 M@Q Sm.,wh&m to §m m&%&.&l& testing

Petitioner contends that his Sm_ mﬂognw was. Enmwosﬁw and that :a @:ma to :oE the
state to adversarial testing by virtue of failing to co:m«csn the confidential “informant ot
sufficiently oww:m:m,:m En mom«n: warrant, 2:5: he mmﬁmﬁm was dmm@m on 5@ Suqozsmi,
disclosure.

The record reveals that defense counsel did in fact o:mzo:ma the state’s case. Gc:um the .
preliminary hearing, defense counsel ‘inquired if the basis for the ‘search warrant was a
confidential informant (CI). Detective Anclede: testified that a reliable CI was used in this
investigation. Anclede mrnrm« testified that a controlled buy of drugs was set up with 3»1,3 .
funds. Detective Anclede personally 1 witnessed a hand-to-hand transaction cagmon the petitioner
and the CI. Upon the return of the CI, Anclede tested the substance the CI obtained, which was
positive for heroin. This testimony and the written application for a search warrant, 2:6: ‘was,
granted, " ful _% supports probable cause. As such, despite counsel’s efforts, the nomc:m om Hro
mnm:‘o: were properly admitted into evidence and considered by the jury. - :

At the trial; defense counsel established that these marked funds were not oosmvo&& g
the mo:on when they executed the search warrant. Counsel established that a portion. of the
heroin and of the cocaine was individually packaged. Defense counsel established that there was
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no aosm@_sm womER 8 5988 oésaarﬁ of En Enwn in ,E:o: Eomn %cmm were found.
Counsel! established. that the- mmwmsam:ﬁm &a::mnm:oa qna.mama rm :<& ‘at-a Em‘.oﬁm:ﬁ maaamw.
from where the drugs were recovered, ST g .
The cross-examination of ?Omoo:so: esﬂ:ommnm ~m<nm_m nrmn momm:mn counsel osm:oamna.
the state’s case in a thorough and consistent manner. No defi iciency in mm%Onam:nm G ?‘osws m:a
the petitioner fails to prove the incompetence standard of Strickland. S
- The trial transcript establishes competent and protracted efforts by defense ooEﬁ& fo test
the state’s case. Despite these efforts, the drugs, guns, and cash were linked to the petitioner -
beyond a reasonable doubt. The vmscosaﬂ has made no mrog::m that the results of his trial would-
have been different if counsel had performed QE,QQ:Q Huw\:eonmﬁ has @z& to. establ _mw the -
E&ca_oo prong of Strickland.

Claim Three: \3%@23& assistance at :.S\ 8\ \Sb@m 8 ,uxmwm:\ an mx,c.&uSmE defense

The petitioner next ooBEwSm 9.& ra aamamma mmoﬁ:&\ mwoc_a have pursued an

entrapment defense at trial. Petitioner argues “Counsel should have question whose idea was it to
devise a plan, @mowcmo wwoncm:% the O H me%&ﬁ& the o:ocaﬁmsoaw ” QSmEo in Support, P
15). . . : .
A legitimate m::mvﬁmi mmmo:mn may be raised Erms a law mquamEmE officer or -
undercover agent acting in.cooperation, for the purpose -of ocSSEm o<aasnm ‘of a crime,
originates the idea of the crime and then induces another person to- engage. ifn oosacnﬁ
oozng::m the crime, Srm: the other person is not otherwise disposed to do so. W, LaFave &
A. Scott, Criminal Law § 48 (1972); State v. Batisie: 363 So.2d 639 (La.1978). The entr apment -
defense is %Sm:ma to -deter the police from planting criminal ideas in-innocent minds and
thereby promoting crimes. which would not otherwise ymé coa: 85358 W wn%_zm ”
Criminal Law, Ch. 10, § 9 2008 :

The entrapment defense has two elements: (1) an 59805@2 5 a mﬂmﬁ mmozﬂ to' commit
an offense, and (2) the lack of the accused’s predisposition to commit the offense. The accused
bears the burden of proving by a preponderance of evidence that a state agent induced him to
commit a crime. If the defendant meets this birden of proof, the state must prove beyond a
reasonable doubt that the defendant was 985@8& to commit .the” crime nzoﬁ to the
moSuBEoz; 5<o~<w5a2 State v, Lewis, 01-1084.. p. 6 (LaApp. S Cir. 3/1 \o\y 15 Se.2d
166, 171, writ denied, 02-1053 (La.11/15/02), 829 So.2d 424. ,

z is not entrapment, however, if the officers or agents merely ?55: a aomm_ama who is
predisposed to commit the crime with the ommo;::;_mw to do so. As msﬂoa by the: Louisiana,
Supreme Court, “In entrapment cases, a line must be drawn between the trap for the unwary
innocent and the trap for the unwary oza.::m_ N nS:w ¥ ?Sx& mwo So.2d & 116; ,wBa V. .PEQ
supra.

Upon review, the court finds that Q%.W:ma. nocsmm_,w mmommmou not to raise an entrapment
defense was a strategic choice. For the reasons stated above, the petitioner could not have met his -
burden and such a defense would 53 have been mcoonmm?w Trial ooc:ma :mm no duty to raise a
non-meritorious claim. : :

Petitioner has failed to meet his GEda: of USS:m n:rﬂ. ammo_w«: ﬁw%onsmsom by

~ counsel or Eﬁmrmgrq of the Smc:m of the trial.

Claim: Four: ?m\\m‘dzcm a.wa\n:nm o\ n@&:&« 825& by \8?3 to present Qﬁhg&zm
issues

‘The petitioner complains that retained appellate counsel, Rachel Yazbeck, was ineffective
for two reasons. He complains that (1) his attorney did not apply for a writ of certiorari to the
Louisiana mcmaﬁo Court after his appeal ‘was ‘denied and (2) ﬁrmﬂ 5 U:&.m on %ﬁmmh :_m
attorney did not assign as error a Fourth Amendment violation.

In reviewing claims of ineffective assistance of counsel on 932 wwvo& the mc?aBo
Court of the United States has expressly-observed that appellate counsel “need not advance every
argument, «mmmarwmm of merit, urged by the defendant. Evitts v. Lucey, 469 U.S. 387, 394 (1985).
The Court gives great deference to professional appellate strategy and applauds counsel for
“winnowing out weaker arguments on appeal and focusing on one central issue if possible, and at
most a few key issues. Jones v. Barnes, 463 us. 745 mewv ‘E:m is ?co a<a: ﬂrm_,o the Eom_amn .
arguments rwcn merit. Id. at wmm 2. : : .
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é,:on the o_m:s of Enm.nngo mmmﬂmimoa Oﬁ %vo:mmo ooczwa is gm& on ?ES 8 Eam

_ the issue on appeal, the ?&caﬁn prong of the Strickland test requires the petitioner to establish
that the appellate court would have ma:;na 3: :ma aam Issue gmn ﬁEmma gﬁm& mSRq V.

Phillips, 210 F.3d w&m 350 (5 Cir. moos :
- For the reasons enumerated in ma%mmmwsm En vnmsasmn s ozﬁn Q&Em 9@ @a:mo:aq
‘would not have achieved relief had such issues been raised. If the substantive claims petitioner

wishes had been raised do not have merit; a claim of Emmwoﬂ?m assistance of mﬁﬁo:ma oocnm&, :
also has no merit. State v. Williams, 613 So0.2d 252, 256-7 (La.App. 1* Cir. 1992). : :
The petitioner complains that Em mﬁogn% did not seek writs from the mcmqﬁso Ooca to
challenge the ruling of the Fifth Circuit. However, the petitioner filed a pro se writ application
with the Supreme Court, which was denied. Thus. ?o state’s highest oocn had 90 ovmoncEQ to

review any substantive claims. The Court did not afford relief.

The petitioner fails to prove that the- wﬁvn:ﬁw court would have - mqm:ﬁma relief to any Om
these claims on appeal, as these claims were raised in boswomﬂ, s pro se brief and were litigated

on direct mwvmmﬂ wacaosﬁ. qoom :oﬁ _Eomﬁ Em_czaas om proof and relief will @m denied on 95
claim.

CONCLUSION

wg the reasons stated m@oé in ma%omm“:m each o_m:s a:m oocn finds the ﬁoncoaﬁ 1s not .
entitled to relief on his 59595_ claims. mcnwa:doa Petitioner is not azzama 8 R:mw EEQ‘ a
cumulative error theory. - : . _

The law is clear that the combined effect of assignments of error, none of s&_or émn.ma _
reversal S%S%m:un does not deprive a defendant of his right to a constitutionally fair trial.
Louisiana’s Supreme Court has noted that the “cumulative error” doctrine has lost favor in the -
Louisiana courts. In State v. ?S::Sm 03-1982 (La.10/19/04), 885 So.2d 1044, cert. denied, 544 .
U.S. 967, 125 S.Ct. 1745, 161 L.Ed.2d 612 (2005), the Court @coﬁoa with approval language -
from Mullern v. NWEQ&S\; 808 F.2d 1143, 1147 (5th Cir.1987) where the federal Fifth O:Q.:
rejected the cumulative error doctrine by noting that “twenty times zero equals zero.” v

The court has reviewed the record, pleadings, and n&@ma _mﬁ Hra oocn mnmm vmsmosﬁ.
has not Bnﬁ his burden om proof and relief will be denied. v .

>nooa§maw .

. IT IS OWUHW@U w< THE nOduﬁ. E& vonmcsg s mnc:om:o: be m:& is 5033\
DENIED.

Gretna, Louisiana this

-7 VYIDGE
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S : NV i _
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