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SUPREME COURT OF LOUISIANA

No. 15-KH-0883
STATE EX REL. KELVIN C. THOMAS
V.
STATE OF LOUISIANA
ON SUPERVISORY WRITS TO THE TWENTY-FIRST
JUDICIAL DISTRICT COURT, PARISH OF TANGIPAHOA
PER CURIAM:
Denied. The application was not timely filed in the district court, and relator

fails to carry his burden to show that an exception applies. La.C.Cr.P. art. 930.8;

State ex rel. Glover v. State, 93-2330 (La. 9/5/95), 660 So.2d 1189. We attach

hereto and make a part hereof the District Court’s written reasons denying relator’s
application.

Relator has now fully litigated his application for post-conviction relief in
state court. Similar to federal habeas relief, see 28 U.S.C. § 2244, Louisiana post-
conviction procedure envisions the filing of a second or successive application
only under the narrow circumstances provided in La.C.Cr.P. art. 930.4 and within
the limitations period as set out in La.C.Cr.P. art. 930.8. Notably, the Legislature in
2013 La. Acts 251 amended that article to make the procedural bars against
successive filings mandatory. Relator’s claims have now been fully litigated in
accord with La.C.Cr.P. art. 930.6, and this denial is final. Hereafter, unless he can
show that one of the narrow exceptions authorizing the filing of a successive
application applies, relator has exhausted his right to state collateral review. The

District Court is ordered to record a minute entry consistent with this per curiam.
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Movet was indicted for the offense of first degree murrder, along with a co-defendant,
Cluistopher Johnson, Thereafter, the State amended the charge against Mover to second depree
mutder. Following a jury trial, a responisive verdict of guilty of manslaughter was returned and
Mover was.scntcnced to a term, Q:f_‘ 2.5 years at hard labor. Th'e conviction was affirmed by the F”irst
Circuit Court of Appeal (2010-KA-1637. 66 So. 3" 2011) and writs were subsequently denied by
the Louisiana Suprenﬁe Court. '

Mover thereafter, was billed as an habitual offender; and he was resentenced to a term 0£40, -
y;aars at hard labor. Mover previously filed an application, for post-conviction relief. While no
explanation is given as to why the present claimg were not presented, such that it' could 1;%
determined whether the present application would not be repetitive, the Courthas chosen to conside;
the current application, since it involves rather complex issues untelated to the prior application,
which was essentially to bfe granted an out of time appeal relative to the habitual offender
proce;adings; ’

Mow:r’a present arguments all relate to claims of ineffective assistance of appellate coun.seI
in several areas, for not raising i'.ssues as to certain aspecis and rulings in the trial proceedings. '.I"he
first contention essentially r.elates to insufficiency of evidence. Mover asserts that there was little
physical evidence presented, and no eyewitness identification, and that the only direct evidénce was
astaternent made by j:is co-defendant, Christophes J ohnson which implicated Mover. This statenent
was lgter coﬁtradictcd by Johnson’s testimony at trial. As nnted in the opinion of the First Cireuit,
Johnson’s charges were reduced by the State to manslaughter for an agreexﬁent whereby Johnson
would recei\%‘e a sentence of‘25 years, and would testify truthfully gt Mover’s trial.

~ Parenthetically, this Court not;es that the present judge did not .preside over Mover's trial,
' Following the trial, the State moved to set aside Johnson’s cqnviptim and sentence, because of the

broken plea agreement. J ohnson was then tried for that offense tecently, at a tria) at which this Court



o o
presn:lﬂd was convicted, and sentenced to llfe without parole. Johnson's conwctlon is presently
under appeal

Movet’s third assignment of error has parallels to the first asmgnment of ineffective counsel
for failing to raise a claim of msufhclenoy of evidence, The third assignment relates to the failure
to raise an assignment relative to failure to object to the State’s introduction, of Tohnson’s original
statement implicating Movet, on the basis of hearsay. This argument relies upon Artiéle 801 (D) of
the Code of Evidence, which provides that in a criminal procee&ing, a prior inconsistent statement
is hearsay unless there is some additional corroborating evidence, which, imder his first assignment
error, Mover contends there is nc;'t.

However, Mover ornits the additional testimeny of Gary Matthews (which is also noted in
the First Circuit’s opinion, Matthews testified that he plotted with Mover and Johnson to abet the
attempted armed robbery at the supermarket that resulted in the death that led to ﬂns prosecution,
and indicated an attic at the store where they could hide until the close of busmess hours and that
he was app‘rised on that date that they had arrived. This testimony was cousistent with Johnson’s
original statement. Accordingly, this Court ¢annot determine ineffective assistance, which would
involve a conclusion that thete probably would .have been no conviction otﬁerwise.

.The second assignment of error raised by Mover is that appellate counsel was iﬁeﬁfectiv«la mn

not raising on appéal the trial coutt’s alleged denial to grant 2 special jury charge:relativcfo the
%

definition of “conspiracy™ and that a jury could have concluded under sich instruction that Mover
was guilty at most to conspiracy to cori_nnit armed robbery. |

The Cowrt does not consiﬁer this argument logical, in that under RS 14:26 (B) if the
intended crime is consummated, the deféndant may be charged with either conspiracy or the
completed offense, In this case, the evidence was suffic;ient to show that Defendant participated in
at least an attempted armed robb ery, which is a predicate offenée fo second degree murder, and was
not charped with conspiracy alone, such that the failure to give such an in‘stmc’cion. waould have liiccly'
affected the verdict in this case, and does not amount {o ineffective assistance of counsel.

For these reasons, the application for post-conviction relief is denied.

Amite, Louisiana, this 12" day of January, 2015.
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! Robert H. Morrison, IIT
Judge, Division “C*





