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SUPREME COURT OF LOUISIANA

No. 15-KH-1073
STATE EX REL. DEAIREN WILLIAMS
V.
STATE OF LOUISIANA
ON SUPERVISORY WRITS TO THE TWENTY-FOURTH
JUDICIAL DISTRICT COURT, PARISH OF JEFFERSON
PER CURIAM:

Denied. Relator fails to show he received ineffective assistance of counsel

under the standard of Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80

L.Ed.2d 674 (1984). We attach hereto and make a part hereof the District Court’s
written reasons denying relator’s application.

Relator has now fully litigated his application for post-conviction relief in
state court. Similar to federal habeas relief, see 28 U.S.C. § 2244, Louisiana post-
conviction procedure envisions the filing of a second or successive application
only under the narrow circumstances provided in La.C.Cr.P. art. 930.4 and within
the limitations period as set out in La.C.Cr.P. art. 930.8. Notably, the Legislature in
2013 La. Acts 251 amended that article to make the procedural bars against
successive filings mandatory. Relator’s claims have now been fully litigated in
accord with La.C.Cr.P. art. 930.6, and this denial is final. Hereafter, unless he can
show that one of the narrow exceptions authorizing the filing of a successive
application applies, relator has exhausted his right to state collateral review. The

District Court is ordered to record a minute entry consistent with this per curiam.
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Thls matter comes before the court on the petmoner S APPLICATION FOR 3
POST-CONVICTION RELIEF, STAMPED AS FILED SEPTEMBER 3, 2014,
AND THE STATE’S RESPONSE, STAMPED AS FILED DECEMBER 14, 2014. -
: The petitioner was convicted by jury of two armed robberies and one attempted

~armed robbery. He was sentenced to fitty years on each armed robbery and to 25 years on

direct appeal. State v. Williams, 12-0687 (La.App. 5 Cir. 5/16/13), 119 So 3d 228 wrzt_.fi. =
demed 13 1335 (La 12/02/13) 126 So.3d 500 . ET

Issues

o Ina tlmely apphcatlon the petltloner now seeks post-convzctlon rehef ralsmg the '
 following claims: . , : . o E

~1. Counsel w me[fecthe for Tzulure to zmestxgate mterv1ew and subpoena oo
critical cwdence if ploperly present before the ] Jury ‘the outcome. would have .
- “provided an acquittal, '
2. Counsel was meffectlve for fallure to adequately present the defense of actual ,
B innécence during tr1a1 whereas Petltloner is actually mnocent of the charged‘ :
- offensé; - :
3. Counsel was meffectlve for fallure to file hlS pre—tnal motion for severance of ‘
.+ offenses to obtain a ruhng determining whether trying the defendant separate.
~ ‘on all counts, whereas, the failure to separate the oﬂ'enses and trymg them
. separate, allowed the defendant to be prejudiced, : Lo
4. The tnai counsel was ineffective .in failing to ﬁle a motlon to reconsxder. :
' sentence on the basis ‘that the trxai Judge did not amculate a basxs for the
© - sentence pursuant to LSA-C.Cr.P. art. 894.1
. 5. The petitioner is entitled to an ev1den“nary hearmg to address hlS meffectwe
- assistance of counsel clalms S

Analysxs

" The stdte presents no procedural objectlons and: ﬁles a response on the ments The'
'~ court will turn'to the individual claims raised. In so doing, the court is mindful that the
burden of proof in post-conwctlon proceedmgs is entn'ely on the petmoner LSA C Cr P.
art. 930.2. :
B At the outset, the court notes that tne petmon& s second. elafm, that of actual ..
" innocence, does not present a cla,xm for relief, in this collateral attack on a jury’s verdict. . - -
" Louisiana law has not recogmzed that free-standmg post- -conviction claims of actual
_ innocence not based upon DNA are legally viable. The Loulsmna Supreme Court held in
- State’ v Pzerre 2013 873 (La 10/15/13) 125 So 3d 403 407 AR R

Although th1s Court dechned to hold that Sa(,h rlcums are, in fac’c
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: open in federal habe&s proceedmgs by the Umted States Supreme Court in
- Herrera v. Collins, 506 U.S. 390, 417, 113 8.Ct. 853, 869, 122 L.Ed.2d _
203 (1993), we observed 1hat such claims must necessardy involve “new, = ..o
- material, noncumulative and conclusive  evidence which meets an
 extraordinarily high standard, and which undermrne[s] the prosecuuon si L
~entire case.” C‘onway, 01—~2808 atl, 816 So 2d at 791 ' ST

_ . The petmoner has not presented or argued “new matenal noneumulauve and
: conclusrve evidence.” This claim’ is unsupported by evidence or law, The claim also
* misstates defense counsel’s duty: the burden of proof in  trial is not on the defense; thus
“counsel has no affirmative duty’ to present a claim of actual innocence. The court will
deny a claim of actual innocence bx.t w,.l carefuhy address ‘the clalms relatmg to the '
effective assistance of trial counsel. T '
The remainder of petltroner s clarms (1 3, and 4) relate to the constitutional: rlght
- to effective assistance of counsel at trial. Tt is fundamental that criminal defendants have
a constitutional right to effective legal counsel. Under the well-known standard set'out in
Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984), and .
State v. Washzngton 491 So.2d 1337 (La. 1986), a conviction must be reversed if the S
defendant proves (1) that counsel's performance fell below an objective standard of . = .«
reasonableness “under prevailing professmnal ‘norms, -and @) counsel's inadequate O
performance prejudiced defendant.to the extent that the trral was rendered unfarr and the
- verdict suspect. State v. Legrand 2002-1462 (La.12/3/03), 864 So.2d 89. ,
To be successful in arguing a claim of ineffective assistance of counsel, a post—
-conviction petitioner must prove deficient performanee to' the point that counsel is not
functioning as counsel within the meaning of the Sixth Amendment. A petitioner must
also prove actual prejudice to the point that the results of the trial cannot be. trusted. It is
absolutely essential that both prongs of the Strrckland test must be estabhshed before
-~ relief will be granted by arewewmg court, =t : SRR
R Furthermore, there is a strong presumptlon that counsel 5 performance is wrthm TR
the wrde range of effective representanon Effective counsel, however, does not mean .
B “errorless counsel and the reviewing court does not judge counsel’s performance with the - '
- distorting benefits of hindsight, but rather determines whether counsel was reasonably .
~ likely to render effective 351stance State v Soler 93-1042 (La App 5 C1r 4/26/94) 636 SR
S0.2d 1069, 1075, it )
- Mindful of controlhng federal and state jurxspmdence thls court now turns to the
speerﬁc claims of ineffective asswtance made i in the: mstant apphca’aon and argued in the '
petitioner’s memorandum in support. : i
~Regarding Petitioner’s Claim One. (Counsel was meffectxve for fallure to
investigate, interview, and subpoena critical ev1dence, if properly present before the jury,
. the outcome would have provided an deqmttal) the court finds that the petitioner has not -
‘met his burden of proof. He has farled to estabhsh both deﬁcrent performance or
prejudice for his contentions. :
o . . The petitioner’s clarm that his tnaI attorney falled to subpoena DNA samples is
Lo unsupported by the record. Factually, the record demonstrates that no DNA samples were
- taken from the petmoner (Tr. p. 903, lines 19-32.) - _
The petitioner’s claim that counsel was ineffective for failure to subpoena the 911
tapes and the underlying factual contention that the tapes would reveal the victim could
not make a positive identification, does not provide a basis for relief. The non-specific
identifications of the robbets was eon51dered by the jury and by the court of appeal. The
Fifth Circuit noted, “Although all three victims could not positively ldentrfy defendant,
we find the state presented suffimeni evrdence to Emk defendant to the crrmes charged ?
Williams at 119 So.3d 235. ~ '
, Regarding Petitioner’s Clalm Two (Counsel was meffectwe for failure to ﬁle his .~
pre~tnal motion for severance of offenses to obtain a ruling determining whether trying =
- the defendant separate on all counts, whereas, the failure to separate the offenses and
o trymg them separate, aIlowed the defendant to be prejudlced), he does not estabhsh a S

together in.certain crrcumstances mcludmg those of this situation, “Offenses that are of
the same or similar character or are based on the same act or transactron or on two or
_ more acts or transactions connected tog,ether or constrtutmg parts of a common scheme or
‘plan can -be joined, provrded the offenses are mabi by the same mode of trial.”
LSACCrP art. 493 ' - S
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~ There is an abundarice of j unsprudence mclud ng cases c1ted by the state in its
response thal robberies committed in the same area, in the same span of time, and sm’nlar‘_
in nature, may be tried together. The choice of which pre-trial motlons to file is a mattex“ :
-~ of trial strategy and furthermore, counsel is not required to eng,age in futihty State .
~ Pendleron, 96»0367 (La.App. 5 Cir, 5/2/97), 696 So0.3d 144, 156. g
' Regardmg Petitioner’s Claim Four (The trial counsel was meffectwe in fauhng to_
~file a motion to reconsider sentence on the basis that the trial Judge did not articulate’a
basis for the sentence pursuant to LSA-C CrP art. 894.1), he is not entltled to post— o
- conviction relief. e

In this case, the petltxoner was - conv1cted of two. armed robbenes and one »
attempted armed robbery, all involving firearms. The petitioner’s sentence was enhanced =
‘under LSA-C.Cr.P. art. 529.1 due to a prpvxous conviction and he was sentenced to fifty

years, As the state points out, the minimum sentence was 49.5 years, thus the sentence
~ imposed is at the very bottom of posmble legal sentences for a crime of this magnitude.
The court at sentencing noted the seriousness of the crimes, specifically, that one of the
vietim’s believed his daughter would receive a call that both her parents had been killed.

The petitioner fails to demonstrate that, in this case involving two armed
robberies and one attempted armed robbery, had defense counsel filed a motion to =
“reconsider sentence, thc tnal court wouid havc 1mposcd a sentcnce Iess than ﬁfty years at
hard labor. - : .

Regarding Petttloner s Clalm vac (’Ihe pehtxoner is enmled to an evxdentlary By
hearmg to address his ineffective assistance of counsel claims), the court finds that the @0

* claim is not a basis for relief but is in fact a ‘request for an evidentiary hearing on the
- ineffective assistance claims of his first four claims. The court will deny an ewdenuary
hearmg, for the reasons to be. stated in addressmg the separdte clalms : :

Conclusxon

’I‘he petxtloner was tned and found guilty by j _;ury His conv1ct10ns and sentences Lo

- were reviewed and upheld on dxrect appeal. The petitioner’s challenge to his attorney’s

representation fails to- establish a deficient performance or an unfair trial with an

~unreliable result. In this apphcanon for post~conv1ctzon rehef he has faﬂed to bear hlS '
burden of proof. e Sk : P

Accord ingly,

IT IS ORDERED BY THE COURT that the petltmner s apphcatlon for post— |

éonvmtlon relief be and is hereby DENIED : -
_ day o 15@35“;:\5 , 20 !5
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| PLEASE SERVE’
. ) PRISONER Dealren Wllhams, DOC # 558033 Dxxon Correctxona] Center P.O. Box
B o 788, Hwy 68, Jackson, LA 70748 L .

STATE: Jefferson Parish sttrxct Attorney, Paul Conmck Teny Boudreux Matthew :
Caplan 200 Derblgny St., Gretna LA 70058 -
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