05/20/2016 "See News Release 029 for any Concurrences and/or Dissents."

SUPREME COURT OF LOUISIANA

No. 15-KH-1181
STATE EXREL. BILLY J. WELDON
V.
STATE OF LOUISIANA
ON SUPERVISORY WRITS TO THE THIRTY-SIXTH
JUDICIAL DISTRICT COURT, PARISH OF BEAUREGARD
PER CURIAM:

Denied. Relator fails to show he received ineffective assistance of counsel

under the standard of Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80

L.Ed.2d 674 (1984). As to the remaining claims, relator fails to satisfy his post-
conviction burden of proof. La.C.Cr.P. art. 930.2. We attach hereto and make a
part hereof the District Court’s written reasons denying relator’s application.
Relator has now fully litigated his application for post-conviction relief in
state court. Similar to federal habeas relief, see 28 U.S.C. § 2244, Louisiana post-
conviction procedure envisions the filing of a second or successive application
only under the narrow circumstances provided in La.C.Cr.P. art. 930.4 and within
the limitations period as set out in La.C.Cr.P. art. 930.8. Notably, the Legislature in
2013 La. Acts 251 amended that article to make the procedural bars against
successive filings mandatory. Relator’s claims have now been fully litigated in
accord with La.C.Cr.P. art. 930.6, and this denial is final. Hereafter, unless he can
show that one of the narrow exceptions authorizing the filing of a successive
application applies, relator has exhausted his right to state collateral review. The

District Court is ordered to record a minute entry consistent with this per curiam.
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Ilns mattm comes bef ore Lhe coml on petmonet S APPLICATION l*OR POST- ‘

: 'CONV ICTION RLLIEF ﬁlcd Novcmbei 18, 201

4., Pcﬁtlonel was convmtcd of one count of

N mdnslauf,htcr in v101ah0n of I a KS 14 31 and waq sentenced to 38 }'CdlS lmpmonmcnt at'hard:

- labor w1th the Dcpm tment 01 Cou echons Seve]f

release ﬁom incarcer: '111011, peunonu is to be pla_

ears of the sentence was suspcndc,d 'md upon

’011-::[5 Ve .yearS' of‘ sy 3et'v1'se'd pmba‘h on, subj e’ct to

_ {he i'ns fom yeals to bc selvcd 011 home mcalcel 'mon Petm()uu S dpplmauon makes six clcmm lm'

; re],wf. ‘
~The trial judge is nof: requilfed‘ to-oitle‘r 't-h'e
' vsummanly d1sposm g, of a cl'um Wthh is found on

: ;Smre V.. Readazrc 614 S‘o 2d 175 (I A App 3 Cn I

. the 1e'1=;ons d1scusscd bclow the comL delennmes

disﬁti‘ct attomey to file an answer before

Uac fdw 0( thc apphcahon fo be without mer 11

) State y, Teny 458 S0.2d.97 (La 1)84) 1401

th'xt clalms 1, 2 3 5 and 6 zuc wﬂhout merlt cll'ld - -

' ‘thcsc clanns shdll be summauly dlsmlssed pmsuam Lo La ( u P Alt 928

CLAIM \10 1

‘In Im ﬁl st (,Icum petl uonel comcnds thal hlS convxctton was obhmcd invi ol au(m of the

- U S amd Lomsmna Comtxtuuons becausc petmone,r was dcmed a f"m trial by ury due toa juror

»dlscuwng anothel case dmmg dchbemtions Speuf calh/, pc,tluonel argues that David W 'dlace

trial counsel mformcd petﬂloncl m a. lcttm dated ]

: had wﬂh a JuIOI “1]5 JmOl allegediy told thc inve

N dehbenuons knowledgc of a scpeu ‘m, (,dse mvoivmg an mtoxmaled de[cndam ﬂmt afl (‘ected his voe. '

127/2014 of a convexsatx on that an mvesu gator

stigzzl;orv that a.nother juror d;i‘scussed during

. Petlt:ion.elf 'contends that thns chscussxon of an, unxel

iuned dclendant ﬂle 11;,111 to uul by me

’tt(,d case. plesumptwe!y tdlntccl Lhc entire j Juu dl]d;: e

The nght to tual by ]mv 1& pmlected by both the Umted Smes and Lomsmna (“‘onsmutmns

‘ cmd a cummal def endam 1‘; cnuﬂed toa ;my dct(,umncmon th':t heis gtuity of every element ofa -

- crime w1th whlch hc 1s (,hm ged, beyond 1easonabi

c,doubt US Const amcnd V I; La. Const. art. 1,
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§ l’]-»;jAp]:Jren:c'lz V. New ](Jrsey 53()US 466 I 205. Ct. 2348 147L Ld 2(14'%5 (’7000) The uzht

to a f air tuaI isa ﬁmdamental hbwty secu1ed bv the Due Pmoess Clduse oﬁhc F our teuﬂh

Amenchnent Este/le ¥, TVzlhams 425 U S 301.." 03, 96 C‘t 1691, 1692 48L Ld 2d 126 (1976)'.

‘The pz esumptlon of i mnocence a] hough not ar ucuhtcd in the Comututlon is a basic componcnt

of a fair trial undc: our syqtem of (,mmml Jusucc Id

Pctmonel 5 allegatlom are. unsuppmled b} auy ev1dence p10V1dcd to lhe (,omt Pc,u tioner

does not mclude an &ffide vxt from ﬂw mvesu nator supporting 1hesc claims. Tvcn i (hc

‘ accompanymg ev1dence w 1S-produc;ed, ﬂllS clmm“ 'dogzs"'l:lo't’ give‘ ~1‘ise:"to.any~ rel.ie:[":nmder law. La.

C.C. Aut. 6‘06(1_3) spec‘i:ﬁgally é;ddrésses what éxij‘mor may testify to, 'staﬁng:-

~“Upon an inquiry into the validity of a verdict or ndictnient, a juror may not testify ¢ as to any matter

or statement OCCurring during the course of the j jury's deliberations or to the effect of anything upon’

" hisorany othe1 juror's mind or emiotions as mﬂuencmg > him to assent to or dissent from the verdict. -

or indictment or concerning his mc,ntdl processes in connection therewith; except that a juror: mav
1est1f5 on the question y WhCﬂlCI any outsideinfluence was improperly brought to bear upon any -
juror, and, in criminal cases only, whether ext: aneous prejudicial information was improperly
blought to the jury's altention. Nm may. his aﬂxddvxt or evidence of any statement by him '
concer mncr a matter about "whlch he would be pr ecludcd from testifying be wcewcd forthese

putposes.”

_ Pétitioher% claim doés '11611 trigger either éxceptionféllowed by the Ciy.i.[ chdc article. The

" claim makes 10 menuon Of (1115 outsnde mﬂuem,e:ﬂmt was. unpmpex]y bxoug)ht to bear on cmy )m or,

or of cxhaneous pxej UdlCldl mfonnahon (,ommunmcmons between j jLIlO[S duri ing dehbex ation does

‘ notmg er eltbel cxcepuon as Lhcl tis what Ld CC Alt 606(B) pulpoms to pmtcct l*mlhel a

_ _]UlOl s allegcd knowledgc 'md shtements '1bout anothex case i]mt did not mvolw pctmonex would

not be pr esumptwely pr e]ud101'11
- Petitioner’s Cldllll NO l 18 d1 sm mcd pLu su'mt to La. C.Cr P. Au 928,

CLAIM NO 2

In his second claim, Pcut10ne1 cl'umb }115 cony 10(1011 was obt'uncd In molailon oﬁhc U S,

- and Louisiana Co.nsti.tu.tions‘ hecause su-rVéille_mcb video evidence was destroyed by a DeRidder

| Pofice Department ofﬁceif.- This matter-was pré{iiduvély preséntedf to this- Court through a hearing ~

ona M ot1011 to Quash. The ComL denied defendcmt g Motlon to Quash. As petitioner has not
P esentcd any ncw law or ewdcuce 1110 Comt d 1sm1sses thls clmm

Petitidllelf’s, claim Na. 2 _:i'sv d’ismissed;pu:résuant to La. C._C‘r.P . Axt. 928,
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«Sfaie v. James, 670 So 2d 4(1 465 (Ld App.

CLAIM NO 3

In hw thnd clann Pcmuonei clcnms hlS com Jchon was obtauu,d in vtoh(lou of thc u. b

- and Loummna Con%ntuhons becausc hc 1ecelved mel [cchvc, dbSl‘%tcm(,C ofa ppcllate Lounsel for

f'uhno to raise the issue ihdt the xnouon io quqqh was lmpmpej on appeal.

Clduﬁs Aof meffecuvc assistarce of Loumcl are dssessed by the two part test of .S/I zc/cland
1, Was/'nnrflon 466 U S. ()()‘3 104 S Ct. 2052 (]9‘34), State v. quller 434 So. 2d 119 (I A, 1984)
First, the petmc)nm mu%t 9how that counsel's peL f otmance was dcllClan Scc,ond (hc pcu{lonel
must éhow that thls deﬁuency pl éjlxcllcccl the outcomu of the trial. ’[ he pcutmnu- must make

both showmgs to prove ﬂmt counsel was 50 muL{‘- ctive as to 1equuc reversal, and lf the

peu tioner’s clalm falls to sa’usl ¥ one compone , the reviewing c;(_)uirt' need' not address the.other. »

ir. 2/ ].4/96).

Lounsel s pelionnancc is dei]clcm when it can be qhow n ﬂnt he made EITOrS SO scuous

thai counsel was not fumtmmng asthe * counscl” ‘gumanteed bv the Sixth Amcndmont

Sfrzc/'clmzd supm 466 U S at 686 104 S. Ll at 2064 The relevant .inquiry is whether coungel's
1eplesentauon fell below the <;tandard of reason ableness and Lompctcncy as lequuc,d by

pwvcuhng, p10fcs,s1ondi standards. 1d. lhe nght Lo effective assistance of counsel does not

guars qntee euoﬂess counsel or counsel udgcd meffecuvc by 1mdswh! S/a!e v. LaC. aze, 824 So’.

2d. 10( 3, 1078 (La 1/25/02) Rat her, claims of. meff cuuve (1ss1stanc,e are to be assessc,d on lhe
facts_ of the par.ticiular caséas seer ﬁ'o‘m counsel’é ’pers,pecti\cc at the tinze. Id. A’ccordihgly,

defense duomevs are enu‘tlcd to a st o1, g pl esump(mn ﬂmt theu conducl fell wﬂhm the broad”

A 1dnge of reasonable })10[0%1011&1 assmtfmce Id., at 1079. I*mthelmme ifan dllegcd errer wlls

thm the ambit ot mal sh dteg,y it does not “eé:tabliqll ineffective assistance :of counsel ” Staie '

V. Schemazdm 872 50 2d 450 462 (Ld App 3 C,n 6/4/03) (m(mg State v, Gr zf/‘ in, 8)8 So 2d

34 40 (La. App 4 Cir. 1/13/0'%) wrzi demed 857 Se. 2d 515 (La 11/’7/03))

Counsel's _deﬁcie_nt pexformanc‘e Wlﬂ_l’l‘a‘yje _prej udiced thc.‘ petitioner IJ h§: shows that the - '
ELIOTS Were SO se.zr'i.'ous as to depi’ive himo’f d[cm trial. Itis .n.otv su:fﬁcieﬁt'fbr the petitioner 1'(.)"
show that thc conﬁalamed-of error hdd some. con@wablc cf fect on the mal $0u tcome. State v,
Walion 87 So.3d 328, 333 (La. App 3 Cu 4/4/ 12) To umy hls bm den, the petmonel “must
show ihat there 1 1s a reasonable pmbabxhty ﬂmt bui f 01 counsel S unpioj essional errors; 1he result
oi the pr oceedlng would hdve been chffelcnl A 1casonab]e plobablhty is a pr obablhty %ulhmem

to undermine confidence in the qu_tComc ‘ Slrzck/cmd s upl d, 466 U.S. at 693, 104 ‘: Ct.at 20( 8.
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‘ petmonel cannot show that if a )pcll'uc counse

e

Geneml statemcms and com,lusmy allcgahons Wﬂl not sufﬁcc to pxove a (,Lum of mclfeclwc
assistance of counsel Sm/e V. (,cles/me 2011 ]403 (La App 3 Cu 5130/ 12) 2012 WI

]9344(3

The COUlt hnds ﬂwt pcuuonel oannot § :ow thdt the allcgcd cnm of not msmg Lhc mue

' of dcstloyed/mthheld eVIdenc,e on dppcal Was so serious as 10 depj tve him oi rl f'm tna[ lhus

fai lmg the second pr ong of Slrzckland o

11115 Coml was pr esentcd 1 e same evldencc that pehuonel 161189 oninal ebmm y 1,

; 2012 hcalmg, on Defendant’s Motxon {0 Quash Ihe Loml aﬁel review. mg, 1]10 evidence issued

an 01de1 and lengthv wr 1ﬁen 1e«1sons denymg pCUUOD(;‘J. s mouon Defi endam ﬁled notice of

intention to seek superv1501y WlﬂS Jegeudmg 1he Lomt s ruling on thc motmn to qua%h mo’u on to

suppl ess, dlld state’s motion in hmmo 1cgard1ng ddmlssﬂ)ﬂny 01 state’s. telephono expert and

_ dcmonstmtwe ewdence The Supcxvxsmv Wut wae not consider ed by "J 'hird Circuit in an or de)

1oned June 27, 2012,

The Court analyzes this claim for relief in the same manner as when petitioner argued in

“his Motion to Quash,ﬁﬁdiﬁg: -

“that iht, desn oyed video should proper l y be conm delcd potentially use: ful cwdcnce Because the
defendant failed to show bad faith on the part of the State, destruction of the video did not violate

Due Process sufficient to merit quashing of the _ndlcmlent However, the court finds that %hould :

this case go to a jury, the dcfcndam is: cnmlcd to a missing ewdencc instr ucUon

The instr uctxons to the Jux Y5 in faet, conldmed dn mstmcﬁon n Legalds Lo mmsxng cv1dencc The

ad xalsed the evidence presented in the Mo_tion i
to Quash to ‘the Appclhtc (,omt thdt he woul avs; prevailed. T he .cou.rt-' finds that ﬁlainﬁff’ S
appél;l_ate‘ counsel was not, in.effecti.ve.v : | |

_ Petitioner’s claim No. 3 ,ié'-cigisniiSSECL puféuan{: to La. C.‘Cr;P...- Ar:t'. 928,

QLALMJ&QA

In his fom th claun Peutlonm contcnds lh’lt hm convmtlon was obtmmd in-violation of

the U.S. and 'Lo'ui'siana. Co‘nst‘itu.ti(;)ns because pe_t-iﬁonejf Wa’s denied a .félijf trial by jury due toa

juror Idllmg to xeveal her connccuon to thc vu,um chumg V oir Dire. Petitioner offols a lelun

sent from Amhonv Wcathcm 10 petmonex as cv1dcmc of Lhc, JUTOI s alleged wnccalment The.

letter-asser ts that duung a convmsatlon with W eeﬂ hers ,a JUI or revealed tlnt shc knew the Vlcum
o “The Court .h:as-detennined th_at the Bea‘ur{:gmd Parish Office of the District Attorney must -

be provided time to provide procedural objections or answer on the merits this elaim in
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petiti.oner’s app‘Iic_ati'on, ffolj pOs‘c.—_convi-ctiofn r'ehc

La C (‘1 P. Art. 927 The COLI[WIHlCVlCW

- the S’mtc s ﬁhngs befom demdmg Whethol it holds an cv1dent]aly hcalmg, on fhlS mattel

CLAIM INO.5

In his fifth claim, Petitioner contends that his conviction was obtained in violation of the

U.S. and Louisiana Constitutions because he rec aived ine‘i:‘:fective assistance of appellate. counsel

for failing to raise—_ thc issu.e that-evidence was in >uj" ﬁcn,m to suppoxt a conviction on appccﬂ

Peuuonex must pr ovc thdt thereisa 1ea§omble Pr obabll tv that, but fox counsc,l $

unpmiessmnﬂ cuo1s the 1esult of the pmcccdmg Would have been different. As chsc,usscd

infra in.claim No 6 petmonm cannot show that

. appeal that he would have arrived at a different o

Strickland test.
Petitioner’s claim No. 5 is di51niSsed p‘tilr-s

CLAIL\/

h’ld his appella.te couns'el raised this iss'uej on

utcome, thus failing the second prong of the

dant to La. C.C:‘_.P. AIL 928.

N() 6

In‘ his sixth' c_l;ai.m, Petitioner .cd,n_ten.ds t:hat his. conviction was ‘obtainéd in v.i-olal"iOn of the

S and Louisiana C,onsnmtmm hccause the le(,Old wldeme was msuﬂmcm fo suppou a

‘ -con‘vi.ction. Petitioner admits ('ha't the record evic

He argues that DNA evidence collected at the C.r,i

erice 1‘eﬂects : that the victim wﬂs n his

- vehicle with hlm he contends thcu, was no evxdcnce al thc cumc scene l1nk1ng him to the victim.

me scene pointed t‘o.s()mco’ne else comributing -

Uacc CVldenCC Petitionier compzues the facts of 1113 case 1o that of b/aie v. Monds, 631 bo 2d 536

(La. App 4 Cir. 1994) wnt demu:l 637 So 2d 16

Th(, Lomsxam Suplcmc Comt in Stale v

4 (I a. 04 /22/ 94)

.demcd 128 S (,t 537 (2007), sh[@c ‘the law for xwie‘wmg Sufﬁcieney of thc evidence, stating:

"‘In (,vqluatmg the %ufﬁuen(,y of the evidence to suppoxt aconviction, a 1ev16wmg
court must determine whether, viewing the evidence in the light most favorable to - 2
the prosecution, any rational trier of fact could have found proof beyond a

reasonable doubt of each of the essential elements of the crime charged. Jackson

- v, Virginia, 443 U.S. 307, 99 S.Ct. 2781,
Captville, 448 So0.2d 676, 678 (La. 1984)

61 L.Ed.2d 560 (1979), State v.
Addmom lly, where circumstantial

. evidence forms the basis of the cenvxcuon the evidence must exclude every
reasonable hypothesis of i innocence,’ “assuming every fact to be proved that the

- evidence tends to prove.” La. R.S. 15:43 8, see State v, Negl, S0.2d 649,657
(La.6/29/01), cert, denied, 122 S.Ct: 1323 (2002). The statutory requirement of

La. R.S. 15:438 “works with the Jackson
- evajuate whether all evidence, direct and
guilt beyond a reasonable doubt o aratio

constitutional sufficiency testto -
circumstantial, is sufficient to prove
ﬁal. ‘j'u.ry.,” .Neal, 796 So.2d at 657.7

LUAR Lual the State 11111 oduc,ed 6\'ldellCC of Pcuuonu s confession to Dctectwc Janet Bebee

made on Septembm 4, 2009 J“ he, stdluncmq nmdc 10 the detective mcluded thcu he was plesem

D/ aughn 950 So.2d 383 392 (La 1/17/07), cert. = -
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w1th thc vietim, KunbeL y Stcphens on August 23 2()()) cmd b‘luewd her, lhcn cha{,gcd her

body by a bush and left hCI there (}:xhlbﬂs S 12A 12B, 134, 45) f hc Statc 'dso mhoduwd

DNA evldeme lmkmg pcmlonu to the wcum mcluc mg fan shous suicd hom pctltmnm S

pmcms homc (S 25B) and a deb ﬁom petmonm 'S car Lonsok (? 22:\) Ihese items both

comamad blood stams thal matchcd the DNA pmf fles of both pchtlonex and the victim. The

State albo introduced ce]l phone 1@001(19 of peuuonu and the wcmm (S -35, 5+ 36) as wcll ascell -

phonc towel datd Unt (,onobot atcd Lhai peuuonei WaS pr esent w1th thc victim on August 23,

2009.

Petitioner’s 1‘el.iaﬂ.¢e on Stc,zz‘e V. Mom:lsi'sﬁmisg;laced. Supra. The defendant in Monds was
‘conwcted o[' fnst deglee mtudcu ina jmy trial md Lhc Fomth Circuit Coml of Appedl 1evcxscd

citing s that {hc, cncumstantlal ovxdcnce chd no suppoxt a conviction. The State had :no” direct

evidence lmkm g Monds to the vnctlm or Lhc cr unc scene. The Court found that {hc,
cucumstannal cvxdenoe p] esen ted in this case h’ad Ilttle pI‘Ob’ithC weight to decide vmlt or

mnocence Ihls cucumstdntml cv;dencc mcludcd DNA teqtmg of ckfmdant 8 vehxclc clothes

and lhc cumc scene, WhICh d1cl not cxcludc Monds but could have alqo apphc,d to a significant

.segmcnt of the pOpul:lUOll as well. 1he Stdte qlso introduced lhe tesumony from Ofﬁ(..elb thdt he

saw a vehicle earlier in the evening that w'as Simi@&leu‘ to Monds’ veh-ic-l‘e and a woman enter ’said_

vehicle wearing snm].ar clothes to the victim. - .I. ]15-3 Court found that because the officers could

not remember c\ny details pu,uh"n to Monds vclncl e, a,nyonc-i Who owned a similm vehicle could

not be -exclu.ded as well Ihe Com( states, “thc gl avamcn of thc S‘tate 's emue case is that James

'Mo,nds canuot be excluded as the' guﬂ'ty“};_)arty,” Id

Unlike Monds, petitiotier provided direct.evidence of his involvement with the victim on

the night of the murder, as well as, DNA evidence that links the petitioner with the victim.

_ Deféndant’s ,c’onzf;é%ién o.f his .acbt.“ion.s.vis di.].'et:t'evgidence 01 his invol?emcin‘t in ihe cfime and tﬁe |

- DNA evxdcnce 'md cell phone mfoxmﬁtlon pr e}sent@d is sufficient 10 conﬁun that confession. Lci |
R 9 15:449. Monds was a case m\/olvmg, only cuc,umstdnttdl LVIdCHCG no dnect cudencé The
_.DNA testing in Monds Cc_m_.cluded that the d.efe;l].djan’t was merely not el.imj.nated from
:oonjsiderzﬂ;i(n} ﬂmt the DNA bclonged té_l]i;n, w'h_éfeés evi"cvl:ém;e- présente’c} in ivetiﬁ'o.ner.’s trial

establishes t"h';it petitioner DNA is- p1tcSela,t with the victim’s to a reasonable degree of scien tific

certajnty.




Pebtmnel hdS suggosted io the Coml 1hat there was other ev1dence wnh DNA not
belongmg to. hlmsc]f fo il nd at the cnme scene.. Howevcz pctmonel has hxlec 1o 1dent1fy thls
cv1dcncc 01 suggested how it could haxe pmbauve leue in delcnmmn g hls 111noccncc

Pctltxonel clfum \Io 6 is dmmssed pmsuantto Lct C.Cr.P. /\1t 928

6‘? ;\_." day of 4/}@&*@.@ -, 2015, at

TIIUS DONL AND SIGNED on thls L

DcRuidel Lomsmna

iy /’?
VAT A A fk...w..m
A{CKERRY ANDFRESON TN
DISTRICTI PGE, DIVHION B
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