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SUPREME COURT OF LOUISIANA

No. 15-KH-1341
STATE EX REL. CLARENCE JACK
V.
STATE OF LOUISIANA
ON SUPERVISORY WRITS TO THE SIXTEENTH
JUDICIAL DISTRICT COURT, PARISH OF ST. MARY
PER CURIAM:
Denied. The application was not timely filed in the district court, and relator

fails to carry his burden to show that an exception applies. La.C.Cr.P. art. 930.8;

State ex rel. Glover v. State, 93-2330 (La. 9/5/95), 660 So.2d 1189. We attach

hereto and make a part hereof the District Court’s written reasons denying relator’s
application.

Relator has now fully litigated ten applications for post-conviction relief in
state court. Similar to federal habeas relief, see 28 U.S.C. § 2244, Louisiana post-
conviction procedure envisions the filing of a second or successive application
only under the narrow circumstances provided in La.C.Cr.P. art. 930.4 and within
the limitations period as set out in La.C.Cr.P. art. 930.8. Notably, the Legislature in
2013 La. Acts 251 amended that article to make the procedural bars against
successive filings mandatory. Relator’s claims have now been fully litigated in
accord with La.C.Cr.P. art. 930.6, and this denial is final. Hereafter, unless he can
show that one of the narrow exceptions authorizing the filing of a successive
application applies, relator has exhausted his right to state collateral review. The

District Court is ordered to record a minute entry consistent with this per curiam.


http://www.lasc.org/news_releases/2016/2016-033.asp

i i e e AT

A

st o st

QULHETR 1568 g Release 033 forany C°Q§“£T€ﬁ?%fﬁ’8§?iﬁ%?8§éoum

VS. NO. 123,348; SUPP. 1998-149,630; A
SUPP. 2003-163,031; & PARISH OF ST. MARY
SUPP. 2009-181,570

CLARENCE JOSEPH JACK STATE OF LOUISIANA’
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REASONS FOR JUDGMENT ON APPLICATION
FOR POST CONVICTION RELIEF.

Péu'ﬁqncr filed this tenth Application for Post Conviction Relief on December 10, 2014.

P;:titioner was indicted by a grand jury for Second Degree Mutder, in violation of La. R.S.
14:30.1. Qn September 30, 1987, he was convicted by a petit jury of Second Degtee Murder. This
Coutt sentenced him to serve rh.e n1m1datély sen.tence of life impxisonment at hard labor, without
benefit of probation, parole, or suspepsion of sentence. |

Petitioner filed an appeal with the First Circuit Court of Appeal, which affitmed his conviction
and sentence on December 19, 1989. “Stase ». Jack, 88-2026 @a. App. 1% Cit. 12/19/89), 554 So.2d
1292. The Louisiana Supreme Coutt denied Petitioner’s application for wiits é"on April 20, 1990.

| Petitioner has filed nine previous applications for po"st_—.c.:onvictiqn Ieli;af ovet the yeats.

iPétiﬁonex’s first Application for Post Conviction Relief was filed on February 12, 1988. It was
denied by the trial couit because the case was pending on direct appeal to the First Citcuit Coutt of
Appeal at the time the application for post—conviciioh relief was ﬁled

Petitionet filed his secon'd Ai)phca'don for Post Conviction Relief on April 6, 1990, in which
he alleged ineffective assi.stance of counsel. This éouxt denied that application on April 20, 1990.

Petitioner filed his third Application for Post Conviction Relief on May 2, 1991, alleging that
he was denied due process and effective assistance of counsel. The trial court issued an order, ordering
Petitionet to explain why he did not raise these grounds in his prior applications for post-conviction
relief. Petitioner did not respond to the court’s ordet. |

Petitioner filed his fourth Application for Post Conviction Relief on June 10, 1998, claiming

<

that the reasonable doubt instruction given to the jury at his ttial was unconstitutional. This court

denied that application on January 7, 1999.

Petitioner filed his fifth Application for Post Conviction Relief on Match 13, 1999, in which
he claimed that La. C.Ct.P. art. 413(B) is unconstitutional because it allowed the trial coutt to select

the grand juty foreman in violation of Campbell v. Louisiana, 523 U.S. 392 (1988), and that his trial
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counsel was ineffective for failing to file a motion to quash the indictment on Campbel/ grounds. This

coutt denied that apia]ication for pbst—convictioﬁ relief on March 15,1999. The First Circuit Court of

Appeal denied Petitionet’s application for writs on Apsil 23, 2000.

Petitioner then filed 2 Motion to Cortect Illegal Sentence on May 16, 2000, on the grounds
that his indictment was invalid. That motion was denied by this court on June 6, 2000. The Fitst
Citcuit Court of Appeal affitmed this coutt’s denial of the motion.

Petitioner filed his sixth Application for Post Conviction Relief on September 3, 2003, in
which he claimed that his indictment, conviction, and sentence violated his right to due process and
equal protection of the law as there was an intentional discrimination in the selection of the grand

-Jaty. This court denied that application for post-conviction relief on May 21, 2004, finding that it
raised a claim which had been raised and denied in a priot application fot post-conviction telief.

Petitioner then filed on October 20, 2009, an Ex Parte Motion for Lack of Subject Mattet

Jurisdiction of the Ttial Coutt, alleging that the statute under which he had been convicted did not
contain an enacting clause.
Peﬂﬂoher also filed his seventh Application for Post Conviction Relief on August 18, 2010,

alleging that his indictment was defective-and his trial counsel was ineffective for failing to file 2 motion

to quash.
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A hearing was held before this court on Aptil 20, 2011, at which it considered Petitionet’s Ex
Parte Motion for Lack of Subject Matter Jurisdiction of the Tiial Court and his seventh Application
for Post Conviction Relief. Peiiti;)ne;' was assigned an attorney who rePresen‘ced him at this hearing,
After hearing. arguments from ]Jie‘dliqnﬁr’s counsel and the State, the court denied both the motion
for lack of subject matter jurisdiction and the application for post-conviction relief.

Petitioner ﬁied his eighth Application for Post Conviction Relief on January 10, 2013, in which

he claimed that his trial counsel failed to communicate a plea offer to him prior to his jury trial. This

court denied that application for post-conviction relief on Febtuaty 6, 2013, on the basis that it was
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filed mote thén two years after Peﬁti&inet’s conviction and sentence became final. See La. C.C.P. art.
930.8.

Petitioner filed his ninth Application for Post Conviction Relief on Apzil 21, 2014, claiming
that he was denied effective assistance: of counsel at both the trial and appellate stages of this matter.

This court denied that application for post-conviction telief on the grounds that (1) it was untimely;

(2) it failed to taise a new ot different claim; and/oz (3) it was a successive application which raised a




new ot different claim that was inexcusably omitted from a priot appﬁcation. See La. C.Cr.P. att.

930.8; 930.4(D) and (E).

2

] ' : Petitioner has now ﬁlécl his tenth Application for Post Conviction Relief, in which he claims
that 2 membet of the Grand Juty that indicted him failed to reveal that he was related to Petitionet
and that he and Petitionet had a very bad relationship with one another. Auston Connot was 2
member of the Grand Jury that indicted Petitionet with Second Degtee Mutder. According to
Petitioner, he and Mt. Connor ate related by blood and have had a very bad relationship with each
othet in the past. M. Connor allegedly failed to disclose his relations.‘hip to Petitioner at the time

Petitioner’s case was presented to the Grand Jury. Petitioner believes that the Grand Jury was

therefore biased, causing them to indict him on the chatge of Second Degree Murder when the charge

should have beeﬁ Manslaughtet. Petitioner asserts that he should be allowed to raise this claim in his

d/or Diééenfs.

most current application for post-conviction relief because he only recently obtaii.led the information
pLﬁsuant to a public records xeciuce;t sent to the -Disttic.t Attorney’s Office.

The Cout has reviewed the entire record in this matter. It notes that Petitioner’s seventh
Application for Post Conviction Relief, filed on August 18,2010, included as Claim I, “Nine members

of the Grand Jury did not concut and my cousin was 2 member of my Grand Jury.” See page 5 of

or any Concurrences.an

Petitioner’s j\pp]i:caﬂon for Post Conviction Relief, filed on Augnst 18, 2010. See also page 2 of the

memotandum attached to Petitioner’s seventh Application for Post Conviction Relief, whete he again

includes as part of his claim that his CO\lSi]El was 2 member of the Grand Jury that indicted him. A
contradictory heating was scheduled m regards to this application for post-conviction rélief. Pursuant
to an Order dated Januaty 13, 2011, this Court appointed the Public Defender’s Office to represent
Petitioner in this matter. ‘

A heating was held before this Court on April 20, 2011, for Petitioner’s seventh Application
fot Post Conviction Relief. Gaty Legtos, ﬁ& the Public Defender’s Officer, represented i?eu'tioner

at the hearing. After hé:éring axgumeﬁm from both the State and Petitioner’s counsel, this Court denied
the appliéaﬂon for post-conviction relief. It is noted that at the hlearing, Petitioner’s counsel
introduced as Exhibit 2 a list of the members of the Grand Jury which indicted Petitioner for Second
Degree Murdet. Auston L. Coﬁnor’s name is citcled on that list. Ttis 2 copy of the same list which
Petitioner has attached to this, his tenth, application for post-conviction relief.

La. C.Ct.P. att. 930.8(A) provides, in part:

No application for post-conviction relief ... shall be cons'idexed if it is filed ﬁlore than

two years after the judgment of conviction and sentence has become final under the
provisions of Article 914 or 922, unless any of the following apply:




_ (1) The application alleges, and the petitionet proves or the state admits, that the facts
upon which the claim is predicated wete not known to the petitioner ot his priox
! attorneys. Further, the petitioner shall prove that he exercised due diligence in
H attempting to discovet any post-conviction claims that may exist. “Diligence” for
the purposes of this Article is a subjective inquity that must take into account the
citcumstances of the petitioner. Those citcumstances shall include but are not
limited to the educational backgtound of the petitioner, the petitionet’s access to
formally trained inmate counsel, the financial resources of the petitioner, the age
of the petitioner, the mental abilities of the petitioner, or whether the intetests of
justice will be setved by the consideration of new evidence. New facts discovered

putsuant to this exception shall be submitted to the coust within two yeats of
discovery.

Petitioner contends that his claim m this latest application for post-conviction relief falls under the
| above exception to the two-year time limitation because he just recently obtained the information that
Mz, Connor was on the Grand Jury that indicted him. However, the tecord of this matter indicates
that Petitioner was aware of this exact claim when he filed his seventh apphcqt:ton for post-conviction
relief on August 18, 2010, more than.four years prior to the filing of this tenth application for post—
conviction relief. In fact, Petitioner i.nttoduced the exact same evidence at the Aptil 20, 2011 heating
that he has attached to this app.]ication for post-conviction relief which was filed December 10, 2014.
This Court thetefore finds that Petitioner has not satisfied the exception to the two-year time
limitation provided for in La. C.Ct.P. art. 930.8(A). Petitioner was convicted of Second Degtee
Murder on September 30, 1987. The: First Circuit Court of Appeal affirmed Petitioner’s conviction
and sentence on December 19, 1989. The Louisiana Suprenie Coutt denied writs on April 20, 1950.
Petitioner’s conviction and sentence thus became final on May 4, 1990. Putsuant to the provisions of
La. C.Ce.P. art. 930.8(A), Petitioner’s right to file an application for post-conviction telief expired in
1992. This latest App]icmién for Post Conviction Relief is um:i_mely.

Tn addition, La. C.C.P. at. 930.4(D) provides, “A successive application shall be dismissed if
it fails to raise a new or different claim.” As noted above, Petitioner previously faised this claim of
Auston Connor being a member of the Grand Jury in his seventh appl'icaijonbfor post-conviction
relief. ‘This Coutt considered and denie(i that claim at a con&adictély heating, at which Petitioner v.vas
represented by counsel. Petitioner’s claim, therefore, also fails under the provisions of La. C.Cr.P. azt.

930.4(D), as it has failed to raise 2 new or different claim.

For the above reasons, Petitioner’s Application for Post Conviction Relief, filed on Decembet

10, 2014, is without mexrit. It is therefore denied and dismissed.

2015.
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