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SUPREME COURT OF LOUISIANA

No. 15-KH-1493
STATEEXREL. CALVIN ASHTON THOMAS
V.

STATE OF LOUISIANA

ON SUPERVISORY WRITSTO THE FIRST
JUDICIAL DISTRICT COURT, PARISH OF CADDO

PER CURIAM:
Denied. Relator does not identify an illegal term in his sentence, and
therefore, his filing is properly construed as an application for post-conviction

relief. See State v. Parker, 98-0256 (La. 5/8/98), 711 So.2d 694. As such, it is

subject to the time limitation set forth in La.C.Cr.P. art. 930.8. Relator’s
application was not timely filed in the district court, and he fails to carry his burden

to show that an exception applies. La.C.Cr.P. art. 930.8; State ex rel. Glover v.

State, 93-2330 (La. 9/5/95), 660 So.2d 1189. Additionally, relator’s sentencing
claims are not cognizable on collateral review. La.C.Cr.P. art. 930.3; State ex rel.

Melinie v. State, 93-1380 (La. 1/12/96), 665 So.2d 1172; see also State v. Cotton,

09-2397 (La. 10/15/10), 45 So.3d 1030. We attach hereto and make a part hereof
the District Court’s written reasons denying relator’s application.

Relator has now fully litigated two applications for post-conviction relief in
state court. Similar to federal habeas relief, see 28 U.S.C. § 2244, Louisiana post-
conviction procedure envisions the filing of a second or successive application
only under the narrow circumstances provided in La.C.Cr.P. art. 930.4 and within

the limitations period as set out in La.C.Cr.P. art. 930.8. Notably, the Legislature in


http://www.lasc.org/news_releases/2016/2016-046.asp

2013 La. Acts 251 amended that article to make the procedural bars against
successive filings mandatory. Relator’s claims have now been fully litigated in
accord with La.C.Cr.P. art. 930.6, and this denial is final. Hereafter, unless he can
show that one of the narrow exceptions authorizing the filing of a successive
application applies, relator has exhausted his right to state collateral review. The

District Court is ordered to record a minute entry consistent with this per curiam.
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STATE OF LOUISTANA NUMBER 2§8535; SECTIONS

VERSUS : FIHST JUDICIAL PISTRICT COURT
LATRICK GALLAGHER |
CALVIN A. THOMAS | PEPUTY CLERK OF COUREADTO PARISH, LOUISIANA
RULING

Currently before the Court is a “Combined Motions to Correct Illegal Guilty Plea,
Sentence and Invalid Sentence Under LSA-C. Cr. P. Articles 558, 882, and 872 and Order
Setting Date for Contradictory Hearing” (“Motion’;) filed on March 27, 2015 by CALVIN A.
THOMAS (“Petitioner”). For the reasons that follow, Petitioner’s Motion is DENIED.

Contained within the Petitioner’s “Combir=d Motions” are two claims that are
substantively the same. The Petitioner first “contends the frial judge’.s finding to be a multiple
offender [sic] is erroneous because the State used two separate convictions of Middle Grade
Felony Theft as charges to bill him as a multiple offender.” Memo p. 3. This is significant, he
argues, because “the crime to which the relator pled guilty is nonresponsive to the original.
charge of theft to middle grade felony theft . . . although the state orally moved to amend or
agreed fo the Bill to a charge of middle grade felony theft, our law and jurisprudence requires that
the information charging a new offensive [sic] nonresponsive to the original indictment must be
in writing.” Memo p. 6. In support of his motion, the Petitioner ciles a number of cases,
including; but not limited to, State v. Breaux, 504 So.2d 1011, State v. Gooden, 523 So.2d 283,
and State v. Roari, §70 So0.2d 528.

Petitioner’s second claim is aiso the same, specifically that the district court lacked
“jurisdiction over his guilt [sic] pleas.” Memo p. 7.

However, both of these claims lack merit. The Louisiana Supreme Court has expressly
overruled the jurisprudence cited by the Petitioner. See'Sm[e v. Jackson, 2004-2863 (La.
11/29/05), 916 So.2d 1015, 1022 (“jackson”). Jackson interprels La, Code Cr. Proc. Art. 4878

which reads:

Nething contained herein shall be construed to prohibit the
defendant from entering a plea of guilty to a crime nonresponsive
to the original indictment when such a plea is acceptable to the
district attorney, and in such case, the district altorney shall not be
required to file a new indictiment to charge the crime to which the

plea is offered.

In Jackson, the Court said:

The article states that when a defendant wishes to plead guilty to a
crime not responsive to that charged in the indictment and the

HIBIT “F”
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district attorney agrees, then nothing contained in the article
prohibits the defendant from making such a plea and the district
attorney is not required to file a new indictment. The article does
not indicate whether the bill can, should, or must be amended. We
cannot infer a positive intent from this silence on the part of the
legislature to impose an obligation to amend the bil]., particularly
an obligation that divests the trial courts of jurisdiction when it is
not satisfied and that defeats the wishes and best interests of the
defendant in malking the plea.

(13

Accordingly, the Supreme Court held: . a trial judge is not without jurisdiction to accept a

defendant’s knowing and voluntary guilly plea simply because the plea is not responsive to that

char_r,zed in the bill of information and the district atlorney has not amended the bill to conform to

the plea.” Id. at 1023.

The Petitioner’s Motion is also precedurally invalid. Although Petitioner articulates his
1110iion as a “Motion to Correct Illegal Sentence,” the I’etitibner’s Motion might more properly
be considered a post-conviction relief application. Petitioner argues that the sentence iz improper
because the court lacked jurisdiction to accept his plea, which is a ground for post-conviction
1'.elief. La. Code Crim. Proc. Ann. art. 930.3(2). As such, the Petitioner’s Motion is untimely.
“No application for post-conviction relief, including applications which seek an out-of-iime
appeal, shall be considered if it is filed more than two years afler the judgment of conviction and
sentence has become final . . > La. Code Crim. Pr'os..Ann. art. 930.8(A). The Petitioner’s
Motion neither alleges nor proves any exceptions apply that would exclude his application for
post-conviction relief from the time limitation. While Peliti;m'er might style his application as a
“Motion to Correct lllegal Sentence,” that does not change the substance of his application.

Accordingly, this Motion is DEMNIED. The Clerk of Court is directed fo provide a
copy of this Ruling to the District Altorney and Yetitioner.

Signed this ! l__ day of ivay, 2015, in Shy

veport, Caddo Parish, Louisiana.
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