SUPREME COURT OF LQUI SI ANA
No. 94-KA-0756
STATE OF LOUI SI ANA
V.

JAMES E. DI VERS

Appeal fromthe Fourth Judicial District Court,
Pari sh of Quachita,
Honorabl e M chael S. Ingram Judge

Johnson, Justice’

On July 6, 1988, a grand jury in Quachita Parish indicted
James E. Divers for two counts of first degree nmurder, in
violation of RS. 14:30. On July 26, 1991, followng a jury
trail, the defendant was found guilty as charged on both counts.
The jury then recomended the death penalty, having found two
statutory aggravating circunstances, nanely: (1) the offender was
engaged in the perpetration or attenpted perpetration of arned
robbery, and first degree robbery; and (2) the offender know ngly
created a risk of death or great bodily harmto nore than one
person. La.C.C.P. art. 905.4.

On direct appeal to this court under La. Const. Art. 5,
85(D), the defendant assigns 95 assignnents of error of which 61
were briefed. Finding nmerit in his argunent that certain jurors
shoul d have been excused for cause but were not, we reverse the
convi ction and sentence, and remand this case for a new trial.

FACTS

" Pursuant to Rule IV, Part 2, Section 3, J. Marcus was not
on panel .



On April 12, 1988, two coll ege students reported to the
police that, while wal king for exercise at the Mon Lake
recreational area in Monroe, Louisiana, they canme across what
appeared to be two dead bodies. The authorities arrived and
di scovered two bound and gagged bl ack men: Wnston Vandervield,!?
who was dead, and Sinmm e Lee Stevenson, who was unconsci ous.

Each man had been shot once in the head with a small cali ber
weapon. Vandervield' s nmouth was taped shut with duct tape and
his ankles and wists were bound with nen's neckties. H's

sweat pants were pulled down around his ankles and his underpants
were pulled | ow, exposing his pubic hair. Stevenson was gagged
with a piece of cloth and sone nen's neckties. His wists were
bound with a Iength of electrical cord and nore neckti es.
Vandervield did not appear to have been injured in any other way,
but Stevenson had several snmall |acerations on his face.
Stevenson was transported to a | ocal hospital where he died as a
result of his injuries.

Stevenson's car, a 1983 maroon Chevrolet Mnte Carl o, was
found in nearby Sterlington, Louisiana,? and was sei zed by the
police. Blood and pillows covered in blood were found in the
Monte Carlo's trunk and bl ood was found in the car's back seat.
In addition, a piece of electrical cord like the one used to tie
Stevenson's wists was found in the trunk. Stains nmade by the
victinms' blood were also found on the carpet of Vandervield's
house at 1403 M ssissippi Street in Monroe. Because there was
bl ood in the house and car, it appeared to the police that at
| east one, if not both of the victinms had been shot at the house.
However, the police left open the possibility that one of the
victinms was shot at the Moon Lake | ocation. "The Mon Lake

Mur ders" as they were dubbed by the press at the tine, generated

! Vandervield's nane at birth was Qtis Keith Straughter.
Waile living in California, he legally changed his nane to
W nston Vandervield. Both names appear in the record, but to
avoi d confusion only the nanme "Vandervield" wll be used here.

2 The record shows that Divers was born in Sterlington, La.



a fair anmount of publicity, although it was noted by sone reports
that this was not the first tine that the Mon Lake recreational
area had been used as "a dunping ground for bodies."

The police got its first break in the case about a nonth
after the bodies were found. The Dallas police reported that
they had | ocated Wnston Vandervield' s 1988 white Dodge Shadow,
whi ch had been m ssing since the night of the nurders. The
person who had been seen driving the car was the defendant, who
was then apprehended and questioned by the police. The defendant
gave his nanme as "Jessie Divers," and clainmed he had gotten the
car in Dallas by trading sone addicts about $250 worth of cocaine
for it. A check of police records provided information which
confirmed that the defendant's first nanme was Janes, not Jessie.
Jessie was the nane of defendant's brother. D vers naintained
that he had not been in Mnroe since February, 1988 and that he
had never net Vandervield or been to his house. However, Divers
fingerprints were found on several itens in Vandervield s house.

A few days after Divers was arrested in Texas, his cousin,
Everett Tyronne English, was arrested in Monroe in connection
with the "Moon Lake Murders." English confessed to having been
involved in the events |leading up to the deaths of Vandervield
and Stevenson and gave several statenents, including a recorded
statenment. In this statenent, English portrayed D vers as the
ri ngl eader and hinself as a hapl ess youth who unwittingly found
himself in the wong place at the wong tinme, however he refused
to testify against Divers and his statenents were rul ed
i nadm ssible. D vers was then confronted by the police with the
fingerprint evidence |inking himto Vandervield s house and with
English's statenents, but Divers still refused to nmake an
i ncul patory statenent.

However, two of Divers' cellmates cane forward to claimthat
Di vers had confessed to them Their testinony was given pursuant

to a Motion To Perpetuate testinony. There was no indication



that the two informants knew each other or were working in
concert. One of them Joel B. Thonpkins, had been in a "tank"
with the defendant in a Dallas jail, whereas the other, Donald
Jack Ell edge, had been housed with himin the Monroe jail. Each
i nformant approached the authorities individually and each gave
simlar, although not identical, information which they clained
had been provided to them by Divers. Both clainmed that Divers
had admtted to themthat he killed the two nen found at Moon
Lake.

On March 4, 1991, Thonpkins testified that Divers had
bragged to himthat he "killed two honosexual s in Louisiana but
got caught in Dallas because he had the car." He clained that
Di vers had been "pinpi ng punk",® however, he said that Divers
real notive for going to Vandervield s house on the night in
gquestion was to commt a robbery. He went on to say that
Divers's cousin had voluntarily participated in the robbery, but
that he "just flipped on [Di vers]" when the viol ence stat ed.
Divers clained that his cousin urged himnot to kill the victins,
pronpting Divers to want to kill his cousin as well. Thonpkins
al so clained that when Divers |earned that his cousin had nade a
statenent to the authorities, Divers said he was going to nake it
| ook I'ike his cousin did it.

Subsequently, on April 2, 1991, Elledge testified that
Divers first approached himto ask for assistance with his case.*
El |l edge said that Divers then told himthat he (D vers) had
pulled the trigger on both victinms. D vers told Elledge that he
killed these nen because he had been havi ng a honobsexual
relationship with one of them and when Divers di scovered that

Vandervield was H V positive he becane concerned that others

8 This termnmeant that one or both of the victinms had been
payi ng Divers noney to engage in honosexual intercourse with
t hem

4 During his testinmony, Elledge described hinself as a
"jail house” wit witer.



woul d find out about it. He further stated that D vers also told
himthat he killed the nmen and di sposed of their bodies in the
way he did to make it look as if their deaths had been incidental
to a robbery. Elledge said that Divers' cousin had been a
willing participant in the robbery, but that the cousin had
turned Divers in for the murders, making a | engthy statenent
against him Elledge also said that Divers told himabout a plea
bargai n he had been offered.

Trial Proceedings

During trial, voir dire was conducted over several days.

The judge did not deny the defendant's change of venue notion
until a jury had been selected. The judge opted not to conduct

i ndividual voir dire, but questioned the jurors in panels of four
to contain the risk of taint fromany prejudicial comments. Both
the State and the defendant chall enged many prospective jurors
for cause.

The State enployed a "check one of the above" approach,
arguing to the jury that the defendant was guilty of two counts
of first degree nurder because he intentionally killed tw people
either: (1) during the conm ssion of an enunerated fel ony, such
as arned robbery, first degree robbery, sinple robbery,
aggr avat ed ki dnappi ng, or second degree ki dnapping, or (2) with
the specific intent to kill or inflict harmon nore than one
per son.

The defendant presented an alibi defense through the
testimony of two witnesses who clainmed that, although the
defendant was in fact in Monroe on the night in question
(contrary to what he told the Dallas police), he spent the entire
eveni ng attendi ng a barbecue and chaperoning a 14-year old famly
friend. The prosecution presented no rebuttal. The jury
del i berated for one hour and 18 m nutes before returning guilty

verdicts on both counts of first degree nurder



Twenty mnutes after the jury returned its verdicts in the
guilt phase, the trial court commenced the penalty phase. The
prosecution introduced the testinony of one witness, a Los
Angel es police officer who arrested the defendant on prior felony
charges and submtted the testinony and evi dence presented in the
guilt phase. Divers took the stand and stated that, although he
had once been addicted to PCP, he had never sold the drug and had
not used it since 1986. The defendant's nother and aunt (Mary
English, the co-defendant's nother) both testified in his behalf.
The final defense witness was Dr. Doyle Preston Smth, a
specialist in addiction nmedicine, who testified to the effects of
| ong-term narcotics addiction. The sole rebuttal w tness was
Li nda Jones, a forner girlfriend of the defendant, who disputed
the defendant's testinony that he never dealt PCP

The jury deliberated for two hours and 15 m nutes before
returning its recommendation that the defendant be sentenced to
death. Al though the defendant was convicted of two counts of
first degree nurder, the state asked for a single verdict and the
jury returned only one penalty phase verdict.

After the jury filled out witten polling slips, confirmng
its verdict, the jurors were released. Shortly thereafter, it
was di scovered that one juror had checked both "life
i nprisonnment” and "death penalty" on her polling slip. This
juror was contacted by tel ephone and she stated that this was an
i nadvertent m stake and that her vote was for death. She
executed an affidavit containing this version of events. At a
hearing held over a nonth after the trial, she testified
consistently that she had m stakenly checked both boxes although
she only nmeant to check death. Her explanation for her error was
that she was distracted because she was hel ping an elderly juror
fill out his polling slip. The trial court accepted her
testinony and denied the notion. On Septenber 12, 1991, the

j udge sentenced the defendant to death by |ethal injection.



DI SCUSSI ON

In his first two assignments of error, relator states that
the trial judge erred by refusing to grant his cause chal |l enges
to prospective jurors. He argued that venirepersons Pritchard
and Honea both expressed the belief that all "deliberate" or
"intentional" killings should automatically be puni shed by death,
therefore his denials for cause challenges constituted reversible
error.

Qur jurisprudence states that prejudice is presuned when a
chal l enge for cause is denied erroneously by a trial court and
t he def endant has exhausted his perenptory chall enges. An
erroneous ruling depriving an accused of a perenptory chall enge
violates his substantial rights and constitutes reversible error.

State v. Maxie, 653 So. 2d 526, 534 (La. 1995); State v.

Robertson, 630 So. 2d 1278, 1280-81 (La. 1994); State v. Ross,

623 So. 2d 643, 644 (La. 1993); State v. Bourgue, 622 So. 2d 198,

225 (La. 1993); State v. Lee, 559 So. 2d 1310, 1317 (La. 1990);

State v. Brown, 496 So. 2d 261, 263-64 (La. 1986). Al so, Mxie,

supra, states that in order to prove the presence of reversible
error warranting reversal of both the conviction and sentence,
t he defendant need only show the follow ng: (1) erroneous deni al
of a challenge for cause; and (2) wuse of all of his perenptory
chal l enges. Here, the record shows that Divers exhausted all of
his perenptory challenges, therefore our efforts will focus on
whet her or not defendant's chall enges for cause of certain
perspective jurors were erroneously deni ed.

The proper standard for determ ning when a prospective juror
may be excluded for cause because of his views on capital
puni shment is whether the juror's views would "prevent or
substantially inpair the performance of his duties as a juror in

accordance with his instructions and his oath." Wi nwight v.

Wtt, 469 U S. 412, 424, 105 S. . 844, 852 83 L. Ed.2d 841, 851-

852 (1985); State v. Sullivan, 596 So. 2d 177 (La. 1992), rev'd




on other grounds sub nom Sullivan v. Louisiana, 508 U S. 275,

113 S.Ct. 2078, 124 L.Ed.2d 194 (1993). The basis of exclusion
under La.C. Cr.P. art. 798(2)(a), which incorporates the standard

of Wtherspoon v. Illinois, 391 U S. 510, 88 S.&. 1770, 20

L. Ed.2d 776 (1968), as clarified by Wtt, is that the juror
"woul d automatically vote against the inposition of capital

puni shment without regard to any evidence that m ght be devel oped
at the trial of the case before him...." In a "reverse-

Wt her spoon" context, the basis of exclusion is that the juror

"Wl not consider a life sentence and ... will automatically
vote for the death penalty under the factual circunstances of the

case before him...." State v. Robertson, 92-2660 (La. 1/14/94);

630 So.2d 1278, 1284.° |f a prospective juror's inclination
toward the death penalty woul d substantially inpair the
performance of the juror's duties, a challenge for cause is

warranted. State v. Ross, 623 So.2d 643, 644 (La. 1993).

Venire nmenber M chael Pritchard
Pritchard was unsuccessfully chall enged for cause by the
def endant on three separate occassions. The first chall enge
related to the venue issue and the risk of taint froma fell ow
panel nmenber's comments. Pritchard recalled reading and hearing
about the Mbon Lake murders in 1988, but didn't renmenber nuch and
didn't follow the case. However, he heard fell ow panel nenber

Cheryl Newton state that she had di scussed the case with her ex-

> The "substantial inpairment"” standard applies to reverse-
Wt herspoon challenges. In Mxrgan v. Illinois, 504 U S ---, 112
S.C. 2222 (1992), the Suprenme Court held that venire nenbers who
woul d automatically vote for the death penalty must be excl uded
for cause. The Court reasoned that any prospective juror
automatically voting for death would fail to consider the
evi dence of aggravating and mtigating circunstances, thus
violating the inpartiality requirenment of the Due Process C ause.
112 S.Ct. at 2229. The Mirgan Court adopted the Wtt standard
for determning if a pro-death juror should be excused for cause.
In other words, if the juror's views on the death penalty are
such that they would "prevent or substantially inpair the
performance of their duties in accordance with their instructions
or their oaths,"” whether those views are for or against the death
penalty, he or she should be excused for cause.
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husband, a private investigator while he was working on the case
and that these discussions led her to formthe opinion that
Divers was guilty. M. Newton then said that it would be hard
for her to be fair because "I think I know nore than what was in
the paper." After Ms. Newton nade these comments, the other
panel nenbers were asked whet her what they heard had affected
them Pritchard replied, "Well, | don't think it helps to hear
what | just heard, but | don't know what she knows." The defense
attorney asked Pritchard whet her what he heard m ght influence
his deliberations and he responded, "I can't tell you that they
woul dn't enter ny mnd. As far as influence nmy decision | don't
think it would but | can't guarantee you that, no."S

The defendant's cause challenge to Pritchard on the basis of
the harnful effects of Newton's comments was deni ed. When
asked about his ability or intention to do certain things,
Pritchard frequently equivocated or qualified his answer. For
exanpl e, when the prosecutor asked hi mwhether he woul d
automatically recommend death if he found the defendant guilty or
he woul d consi der everything, Pritchard responded, "I would hope
| woul d consider the circunstances involved."

The fundanental problemw th Pritchard was his di sagreenent
with the law on penalties for nmurder. He felt that both first
degree and second degree nurder should carry the death penalty.
He stated that, in his view, "if it's preneditated whether it's
in the act of a robbery or all of the other things that you
listed (elenments of first and second degree nurder), the death
penalty should go along with it." The defense attorney asked him
if he would be able to | eave his personal views aside, and
Pritchard expressed doubt that he would be able to do so. The

defense attorney then tried to ascertain the inplications of

6 One of the two other panel nenbers, venireman Mirphy, said
t hese comments would not affect him The other panel nenber,
veni reman Dean, admtted, "She influenced ne, yes." Dean was
renoved at the defendant's request for cause.

9



Pritchard's views, asking "[Y]ou're not certain that you woul d be
able to follow that | aw because you disagree with it?" Pritchard
responded by equivocating, saying, "All | can say is | think
woul d. But, no, | can't guarantee you that."

The follow ng coll oquy then occurred:

Q (by the defense attorney): .... Now, what
|"'mwanting to know, sir, fromyou is, you' ve
al ready made a decision guilty of first
degree nmurder under the facts |'ve given you
Ckay? Now, are you sinply going to seat
(sic) here and go through this process as
things are presented to you basically, you
know, go through the notions and just wait
to vote for the death penalty because you' ve
al ready voted guilty?

A (by M. Pritchard): Sounds |like what |'m
saying. |If | believe .. believe that
sonething is first degree nurder and it's
preneditated, and |I've got ny opinion that
the death penalty should go along with it, |
can't help what the |law says. That if there
were mtigating circunstances or not.. | nean
l'"d like to say that | would ignore it, ny
feelings about it, but | couldn't tell you

t hat .

In an attenpt to rehabilitate Pritchard, the prosecutor then
tried to spell out the differences between first degree and
second degree nurder. She then asked hi m whet her he woul d | ook
for a way to convict the defendant of first degree nurder so he
could recommend the death penalty "... or are you going to be

able to do what the law requires a juror to do in a case like

this, to consider the options..." Pritchard answered, "Well,
hope I would. | hope I would not go fishing for sone excuse to
come up with first degree (nurder)." The foll owm ng exchange

t hen occurred:

Q (by the prosecutor): You consider yourself
a trigger happy person or sonething or
sonebody. ..

A (by M. Pritchard): Trigger happy?

Q You know, sonebody who thinks that you
have to automatically give sonebody the death
penal ty?

A: As |I've said before, to ne when it's

preneditated they should carry the death
penalty. But, as | said, that's an option.

10



Q That's an option
A That's all it is.

Q Al right. And are you going to take your
opi nion and say, "That's ny opinion, but when
the judge reads ne the law' .. because the
judge is going to give you the law. Are you
going to be able to say, "Wen the judge
gives ne the law |'mgoing to apply that |aw
and I'mnot going to apply Pritchard's |aw'?

A: | sure hope I"'mgoing to. But, | know
he's going to ask ne can you guarantee ne
that....

Q Well, | don't know if anybody's going to

ask you to....
A: No. | can't guarantee anything.

Pritchard's stubborn refusal to "guarantee" or commt to his
ability to follow the | aw provided a solid basis for a cause
chal l enge. This was particularly problematic because he refused
to state that he would accept the | aw as provided by the court
concerning the inposition of penalties. Mreover, Pritchard was
clearly predisposed to vote for the death penalty in any
"prenedi tated" nurder case, even a case which was a second degree
mur der .

Furthernore, Pritchard refused to state definitively that he
woul d put aside this "opinion" in order to serve as a juror. H's
answers were substantially worse than those of the juror in Ross,
therefore, if the juror in Ross was unfit to serve on the basis
of his responses, Pritchard' s answers absolutely rendered him
unfit.

Clearly, Pritchard was not only unable to follow the |aw, he
was al so unable to serve inpartially. The defendant's cause
chal | enge shoul d have been granted on this basis. La.CC.P

art. 797 88 (2), (4).7

" Furthernore, Pritchard's | aw enforcenent ties exacerbated
the problem He was a revenue officer for the I.R S. and had
been for the past 14 years. R at 3388-3389. When questioned
about his responsibilities, he allowed that he conducted
investigations. He also stated that he had powers of seizure,
al t hough not arrest. R at 3397. He would not go into detai
about his relationship with people at the sheriff's and district
attorney's offices "because of the privacy act." However, he

11



Venire nmenber Marie Honea
Mari e Honea reported for jury service having never set foot
in a courtroombefore. Her |ack of know edge of |egal concepts
was apparent fromher first comments on the death penalty: "If he
is found guilty... of killing whoever was killed, was it one, two
or four, whoever was killed, then | would say he'd get the death
penalty."” She then stated that she believed that the death
penalty was for guilty people and life inprisonnment was for
peopl e who were not found guilty but the prosecutor's
expl anations seened to clear up sone of her m sunderstandi ngs.
The defense attorney then questioned her about the death

penalty and di scovered that she believed that the only penalty
for intentional nmurder, regardless of mtigation, was death:

Q (by the defense attorney): Ckay. Al

right. If you thought sonebody was guilty of

mur der what woul d be your decision about

t heir puni shment ?

A (by Ms. Honea): If they nurdered the

person and neant to nurder them you know,

that was there (sic) intent to nurder them |

say capital punishnent.

Q Yes, na'am

A But, if it was different reasons then it

woul d conme into this other deal you was

tal king about. It would cone into what. ..

i ke when you cone over here you find

maybe. .. maybe he had a reason. Maybe this

person was going to kill him See?

Q Yes, ma'am Now,

A So,

Q .. You understand if the person was goi ng
to kill himand he could prove that, that
woul d be |ike self-defense?

A. Yes.

Q Al right.

A So, it wouldn't be murder.. Well, 1I..
really don't see...

stated that nost revenue officers and | aw enforcenment personnel
get to know each other over tinme. R at 3399. The defendant's
third unsuccessful challenge to Pritchard was on the basis of his
| aw enforcenent ties. R at 4678-4679.

12



Q Well, I"'mnot...

A: Al | believe in, if you kill sonebody...
| believe in capital punishnment. That's al
| believe in. If you deliberately kill
sonebody.

M's. Honea kept raising the issue of self-defense, which she
seened to believe was the only thing which could "mtigate" a
murder. She appeared utterly unable to conprehend the
di stinction between a defense in the guilt phase and a mtigating
factor in the penalty phase. |Insofar as she was able to consider
what she mght do if no mtigation evidence was produced in the
penal ty phase, she stood by her view that intentional nurders
shoul d al ways be puni shed by deat h:

Q (by the defense attorney): Wat if you
didn't hear anything (in mtigation), m'anf

A (by Ms. Honea): Well, 1'd still be like I
was over (in the guilt phase).

Q If you didn't hear anything about a good

reason. ...

A: Yeah.

Q then it's death penalty?

Al Yes.

Q And you wouldn't consider life? You have

to answer out | oud.
A: No, | wouldn't consider life.

Shortly thereafter, the judge addressed the jury and read to
themarticles 905.2 and 905.3 of the Code of Crim nal Procedure,
concerning sentencing hearings and jury findings for death
sentences. He then asked each juror in turn whether he or she
coul d accept the law as he would give it and his instructions.
M's. Honea answered "Yes" when it was her turn. This was the
extent of the rehabilitation on this issue. The judge then
deni ed the defendant's cause challenge to Ms. Honea and the voir
dire proceeded. At the close of the voir dire of this panel, the
def ense chal l enged this prospective juror for cause based on her

death penalty views and her inability to followthe |law as to the
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presunption of innocence, and again the chall enge was deni ed.
Def endant's cause challenge to Ms. Honea should have been
granted. Ms. Honea clearly stated that in a case of
"intentional nmurder" she would only consider the death penalty
and woul d not consider life inprisonnment. No individual
rehabilitation was attenpted by the prosecutor, nor did Ms.
Honea specifically abandon this view. She nerely nmade a single
general affirmation of her ability to follow the | aw when asked
to do so en masse with her fell ow panel nenbers. On the whol e,
her responses consistently denonstrated her inability to set
asi de her views and be inpartial on the issue of punishnment.
Because of their responses during voir dire, and because of
t he i nadequate rehabilitation of these jurors, the court's
refusal to grant the cause challenges to Pritchard and Honea

constituted reversible error. See Ross, at 644 where the trial

court commtted reversible error by failing to excuse a juror
whose "personal opinion" was that the death penalty should be the
only penalty for first degree nurder, even though the juror
claimed that he could consider both penalties.
DECREE

For the reasons assigned, defendant's conviction and
sentence are reversed, we pretermt discussion of defendant's
ot her assignnents of error and remand this case to the district

court for a new trial.

REVERSED; CONVI CTI ON VACATED; REMNADED
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