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MARCUS, Justice (dissenting)

| disagree with the majority's conclusion that La. R S.
22: 1220 A creates a general cause of action in favor of a third
party. La. RS 22:1220 is a penal statute which nust be
interpreted strictly. Subsection A of the statute inposes two
duties on the insurer: one to the insured of good faith and fair
dealing and one to the insured or claimant or both to adjust clains
fairly and pronptly and to nmake a reasonable effort to settle
clains. Subsection A does not address what type of actions by the
insurer would constitute a breach of these duties. However,

subsection B states, "[a]ny one of the followi ng acts, if know ngly

commtted or perfornmed by an insurer, constitutes breach of the

insured's duties inposed in Subsection A" (enphasis added).

Section B then enunerates five acts, sonme of which affect only the
i nsur ed. It is clear, therefore, that only the five enunerated
acts in subsection B can constitute a breach of the duties inposed
on the insurer in subsection A. Such reasoning is consistent with

our holding in Manuel v. lLa. Sheriff's Ri sk Managenent Fund, 95-

0406 (La. 11/27/95), 664 So. 2d 81, 85, where we held the statute
"establishes penalties for the commssion of certain acts”
(enphasi s added).

Under the facts of the instant case, plaintiff is not an
i nsured under the contract. La. RS 22:1220(B)(5), dealing with
the failure to pay a claimw thin sixty days after receipt of |oss,
applies only to a "person insured by the contract,” not to a person

such as plaintiff who is not insured under the contract. There-



fore, | would find plaintiff, as a person not insured by the
contract, is not entitled to penalties under La. R S.
22:1220(B) (5).

Lastly, even pretermtting the other issues, the majority
ignores the clear |anguage of La. R S. 22:1220 C when it awards
penalties in the absence of damages. La. R S. 22:1220 C allows an
award of penalties "in addition to any general or special damages
to which a claimant is entitled for breach of the inposed duty."”
Since the majority sets aside the trial judge's award of genera
and special damages, it follows that plaintiff is not entitled to
an award of penalties.

Accordingly, | respectfully dissent.



