SUPREME COURT OF LOUISIANA

No. 95-KA-2226
STATE OF LOUISIANA
VERSUS
EDMOND J. SANDIFER
ON WRIT OF CERTIORARI TO THE COURT OF APPEAL, FOURTH
CIRCUIT, PARISH OF ORLEANS, STATE OF LOUISIANA

WHIPPLE, J.

We granted the State of Louisiana s writ of certiorari to determine whether La.
R.S. 14:95(E), as applied to the facts of this case, (1) violates the Double Jeopardy
Clause, and (2) is unconstitutionally vague. The trial court quashed the bill of
information filed under La. R.S. 14:95(E), finding that the bill of information charging
defendant with aviolation of La. R.S. 14:95(E) violated the Double Jeopardy Clause
and that La. R.S. 14:95(E) is unconstitutionally vague. Because we conclude that no
double jeopardy violation exists and that La. R.S. 14:95(E) is constitutional as applied
to the facts of this case, we reverse the trial court’s ruling quashing the bill of
information.

FACTSAND PROCEDURAL HISTORY

On September 25, 1994, law enforcement officers responded to a complaint
regarding a "suspicious person” sitting in a white Lincoln Mark VII with dark tinted
windows in the 3100 block of Gentilly Boulevard for over an hour. The officers

approached the car and saw the defendant sitting alone in the driver's seat, sleeping.

" *Chief Justice Calogero recused. Judge Vanessa Guidry-Whipple, Court of Appeal, First Circuit, sitting Ad Hoc.



The officers noticed a 9 mm semi-automatic pistol on the passenger seat and a .380
caliber automatic pistol on the floor. They also observed three marijuana cigarettes
and a small glass bottle containing a white powdery residue later determined to be
cocaine on the car's dashboard.! The officers seized the weapons and contraband,
advised the defendant of his rights, and placed the defendant under arrest.

Asaresult of the events of September 25, 1994, the defendant was charged with
three offenses by three separate hills of information. He was charged with: (1)
possession of marijuana, in violation of La. R.S. 40:966(D)(1); (2) possession of
cocane, inviolation of La R.S. 40:967(C)(2); and (3) possession of afirearm whilein
the possession of a controlled dangerous substance, in violation of La. R.S. 14:95(E).
The bill of information charging the violation of La. R.S. 14:95(E) specifically noted
that the defendant violated that statute by possessing firearms, "to wit: a COBRA .9mm
SEMI AUTOMATIC MACHINE PISTOL and a LORCIN .380 CALIBER SEMI
AUTOMATIC PISTOL" on September 25, 1994, “while in possession of a controlled
and dangerous substance, to wit: MARIJUANA & COCAINE."

On February 24, 1995, the defendant appeared in the Criminal District Court of
Orleans Parish and entered a plea of guilty to the misdemeanor marijuana possession
charge. Herecelved a six-month sentence to parish prison, which was suspended, with
one year of inactive probation and a $300 fine. The defendant then filed a motion to
quash the bill of information filed under La. R.S. 14:95(E). His arguments to thetrial
court in support of the motion to quash were that the bill of information in question

constituted a double jeopardy violation insofar as he had already pled guilty to an

! A green ski mask was also discovered in the defendant’ s car.



underlying offense and that the bill had been filed under a statute which was
unconstitutionally vague.

The statute at issue, La R.S. 14:95, criminalizes the "[i]llega carrying of
weapons,”" and at the time of the offense, provided in Section (E) as follows:

E. |If the offender uses, possesses, or has under his
immediate control any firearm, or other instrumentality
customarily used or intended for probable use as a dangerous
weapon, while committing or attempting to commit a crime
of violence or while in the possession of or during the sale or
distribution of a controlled dangerous substance, the offender
shal be fined not more than ten thousand dollars and
imprisoned at hard labor for not less than five nor more than
ten years. Upon a second or subsequent conviction, the
offender shall be imprisoned at hard labor for not less than
twenty years nor more than thirty years.
La R.S. 14:95(E)(prior to amendment by Acts 1995, No. 930, 8 1).

The tria court, after conducting a hearing on the motion to quash, granted the
defendant's motion, quashing the bill of information "on both basis[sic]” and declaring
La R.S. 14:95(E) uncongtitutional.? The State appealed to the Fourth Circuit Court of
Apped. The appellate court ordered that the case be transferred to this Court because
of this Court's exclusive appellate jurisdiction over cases involving laws declared

unconstitutional. SeeLa. Const. art. V, 8§ 5(D).

LAW AND ANALYSIS

Double Jeopardy
In its brief, the State first assigns error to the trial court's decision to quash the

bill of information under the Double Jeopardy Clause. The State observes that the hill

2 The record reveds that the defendant's possession of cocaine charge is gtill pending. The Docket Master sheet
specificaly notes that, athough the trial judge quashed a separate bill of information containing another charge against this
defendant, the trial judge did not quash the bill of information which charges him with possession of cocaine. According to the
most recent notation, this case remains open.



of information filed under La. R.S. 14:95(E) is based, in part, on the defendant's
possession of marijuana and concedes that thisis an offense for which the defendant has
already been convicted and sentenced. However, the State contends that the possession
of cocaine offense is sufficient to serve as a basis for the weapons possession charge,
and notes that the defendant has not been separately convicted or punished for that
charge. Therefore, the State argues, even if it erred in listing both drugs in the bill of
information filed under La. R.S. 14:95(E), this technical flaw could have been corrected
through an amendment to the bill of information. The State maintains that an amended
bill of information, using only the possession of cocaine offense as the underlying basis
for the charge, would not pose any potential double jeopardy violation. The State
contends that it should have been allowed to amend the bill of information and proceed
with its prosecution of the defendant for aviolation of La. R.S. 14:95(E) under such an
amended hill 2

The Double Jeopardy Clause protects defendants from being punished or
prosecuted twice for the same offense. U.S. Const. amend. V; La. Const. art. |, 8 15;
La C.Cr.P. at. 591. Under La. C. Cr. P. art. 596, double jeopardy exists in a second
tria only when the charge brought is. (1) identical with or a different grade of the same
offense for which the defendant was in jeopardy in the first trial, or (2) based on a part
of a continuous offense for which the defendant was in jeopardy in the first trial. The
United States Supreme Court applies the "additional fact" test to resolve double

jeopardy issues and states are constitutionally required to do the same. Blockburger v.

8 In his brief, the defendant contends that the State's failure to amend the bill of information should bar this Court's
consderation of the State's argument that prosecution under an amended bill would not violate double jeopardy. However, the
defendant fails to cite any authority for this position, nor does he cite any authority in support of his argument that the State

should not be allowed to amend the bill of information.



United States, 284 U.S. 299, 304, 52 S. Ct. 180, 182, 76 L. Ed. 2d 306 (1932); see

United States v. Dixon, 509 U.S. __, 113 S. Ct. 2849, 2856, 125 L. Ed. 2d 556 (1993);

Brown v. Ohio, 431 U.S. 161, 166, 97 S. Ct. 2221, 2225-2226, 53 L. Ed. 2d 187

(1977); State v. Knowles, 392 So. 2d 651, 654 (La. 1980). The "additional fact" test

requires that, when conduct constitutes a violation of two or more distinct statutory
provisons, the provisions must be scrutinized to confirm that each demands proof of an

additional fact. Knowles, 392 So. 2d at 654.

In addition, Louisiana courts utilize the "same evidence" test, which focuses upon
the actual physical and testimony evidence necessary to secure a conviction. State v.
Stedle, 387 So. 2d 1175, 1177 (La. 1980). This test depends upon the proof required to
convict, not the evidence actually introduced at trial. Thus, under the "same evidence"
test, the court's concern is with the "evidential focus' of the facts adduced at trial in
light of the verdict rendered, i.e., how the evidence presented goes to satisfy the

prosecution’s burden of proof. State v. Coody, 448 So. 2d 100, 102-103 (La. 1984).

Therefore, if the evidence required to support afinding of guilt of one crime would also
support a conviction for another offense, the defendant can be placed in jeopardy for

only one of thetwo. Coody, 448 So. 2d at 102-103; Knowles, 392 So. 2d at 654.

Consequently, the Double Jeopardy Clause, under both the "additional fact" and

the "same evidence" tests, prevents an offender from being convicted of both afelony

murder and the underlying felony. State ex rel. Adamsv. Butler, 558 So. 2d 552, 553
(La 1990). The rationale which supportsthat ruleis the same as that which prevents an
offender from being convicted of both the underlying offense for a 14:95(E) violation

and the 14:95(E) violation itself. See State v. Woods, 94-2650 (La. App. 4 Cir.

4/20/95); 654 So. 2d 809, writ denied, 95-1252 (La. 6/30/95); 657 So. 2d 1035; State



v. Warner, 94-2649 (La. App. 4 Cir. 3/16/95); 653 So. 2d 57, writ denied, 95-0943 (La

5/19/95); 654 S0. 2d 1089.

In State v. Warner, the Fourth Circuit Court of Appeal ruled that double jeopardy

barred the prosecution for cocaine possession of a defendant who had previously been
convicted under La. R.S. 14:95(E) of possession of afirearm while in possession of the

same cocaine. The appellate court noted that "[w]hen the



gravamen of the second offense is essentially included within the offense for which the
defendant wasfirst tried, the second prosecution is barred because of former jeopardy.”

Warner, 94-2649 at p. 7; 653 So. 2d at 61 (citing State v. Buckley, 344 So. 2d 980, 982

(La 1977)). In Warner, the court observed that the defendant's prosecution under the

cocai ne possession charge would require the use of the same evidence presented against
him under La. R.S. 14:95(E), and concluded that the prohibition against double

jeopardy would be violated. Warner, 94-2649 at p. 8; 653 So. 2d at 61.

In State v. Woods, the same gppellate court ruled that double jeopardy barred the

prosecution of a defendant under La. R.S. 14:95(E) subsequent to his conviction on a
charge of cocaine possession, where the cocaine possession was the basis for the

violation of La. R.S. 14:95(E). State v. Woods, 94-2650 at p. 5; 654 So.2d at 813.

However, Warner and Woods are factually distinguishable from the instant case.

The defendants in Warner and Woods were each charged with violating La. R.S.

14:95(E) by possessing a gun while possessing only one controlled substance (cocaine)
and were each charged separately with ssimple possession of cocaine. When the
defendants cases were considered by the appellate court, each had been convicted of
one of his two charges--in defendant Warner's case, the 14:95(E) violation and in
defendant Woods' case, the cocaine possession violation. Their successes in raising
double jeopardy claims hinged on the fact that their respective charges under La. R.S.
14:95(E) required use of the same evidence of possession of cocaine which supported
their respective possession charges.

In the instant case, the defendant's alleged violation of La. R.S. 14:95(E) as set

forth in the bill was based on and would require evidence of his possession of



both marijuana and cocaine. Certainly, had he pled guilty to both of the separate
possession charges he faced, his case would be in a posture similar to that of defendant
Woods. However, the defendant pled guilty only to marijuana possession. Therefore,
the evidence of his aleged possession of cocaine, for which he has not yet been
convicted, provides a proper basis to support his prosecution under La. R.S. 14:95(E).

See City of Baton Rouge v. Ross, 94-0695, p. 18 (La. 4/28/95); 654 So. 2d 1311, 1322-

1323 n. 16. Aslong as defendant is not separately prosecuted for the possession of
cocaine offense, no double jeopardy prohibition exists. The evidence which supported
his possession of marijuana conviction consisted of three marijuana cigarettes found in
his car. The evidence which arguably would support his conviction under La. R.S.
14:95(E) consists of a small bottle of cocaine residue and two guns found in his car.
Therefore, application of both the "additional fact" and the "same evidence" tests
demonstrates that no double jeopardy violation exists.

In its present form, the bill of information which charges the defendant with
possession of "marijuana and cocaine' does create the appearance of a double jeopardy
violation. However, there is nothing in the record before us to justify depriving the
State of the opportunity to remedy this technical problem. The trial court was unduly
technical in quashing the bill on this ground and abused its discretion by refusing the
prosecution an opportunity to amend the bill of information to delete the words
“marijuanaand’ from the bill of information and to proceed thereafter on the charge of
possession of afirearm while in possession of cocaine. La. Code Crim. Proc. art. 487
permits an amendment to the bill of information at any time prior to trial. Also, there

was no possible double jeopardy bar to the amended charge because the cocaine



possession charge had not yet been tried.* For these reasons, we find that the trial
court's ruling quashing the bill on this basis constituted an abuse of discretion.
Vagueness

The State also assigns error to the tria court's determination that La. R.S.
14:95(E) is uncongtitutionally vague. The State claims that the defendant's attack on the
statute's validity should have failed because the statute is not impermissibly vague in all
of its applications and because defendant’ s alleged conduct was clearly proscribed by
the statute. Moreover, the State contends that the statute should not have been declared
unconstitutionally vague on the basis that issues may be raised about whether conduct

other than that in which the defendant engaged would fall within the statute's ambit.

4 However, we dso recognize that if the defendant is convicted on the La. R.S. 14:95(E) charge,
the pending cocaine possession charge, if pursued, could pose a double jeopardy problem. See State
V. Warner, 94-2649 at p. 9; 653 So.2d at 62.

5 At the motion hearing, defendant raised the issue of whether the statute is unconstitutional because it would impose
unreasonably harsh penalties on a lawfully registered gun owner exercising lawful possession of afirearm who keeps a small
amount of marijuanaat hishome for "casud use.” The defendant's argument on thisissue was asfollows:

And, Judge, you know, it's not even necessary to have an individua violating the law with
respect to the possession or ownership of afirearm. Y ou know, you can have a hunting
rifle locked in a gun closet. You can have a handgun in a case in the attic of your
resdence. If you're in possesson of a sngle Marijuana cigarette, you're subject to
prosecution of thisfelony offense. And, you know, were this statute crafted differently,
more narrowly, and talk about the illegal carrying of aweapon you know, in conjunction
with possession of a narcotic, | don't think you would have this problem. But, it issetin
such broad terms, you know, that on any--- and, I'm not speaking to condone drug use in
any fashion, but, you know, | think [that the] casual smoker of a Marijuana cigarette who
also has happened to exercise his Second Amendment right to own a firearm, you know,
can many times be subject to aten (10) year felony with afive (5) year minimum sentence.
And, | don't think that--- | think that, you know, 1; That is actually contrary to what the
Legidatures intent actualy was and 2; It puts prosecutors in a dangerous position of
being able to charge someone under those circumstances. And, are you going to charge,
you know, that class of person (or) just the class of person who is out on the street, selling
drugs armed with afirearm, prepared to use it depending on the circumstances, and | do
think it'stoo broad. (Emphasis added).




Statutes are presumed valid and their congtitutionaity should be upheld whenever

possible. State v. Griffin, 495 So. 2d 1306, 1308 (La. 1986). Louisiana criminal

statutes must be "given a genuine construction, according to the fair import of their
words, taken in their usual sense, in connection with the context, and with reference to
the purpose of the provison." La R.S. 14:3. However, vague statutes must fall
because they violate the due process clauses of the United States Constitution, amend.
X1V, and the Louisiana Constitution, art. I, 88 2 and 13. A pena dstatute is
unconstitutionally vague if it does not give persons of reasonable intelligence adequate
notice that certain conduct is proscribed and punishable by law or if it does not provide
sufficient standards by which guilt or innocence may be determined. Kolender v.
Lawson, 461 U.S. 352, 357-358, 103 S. Ct. 1855, 1858, 75 L. Ed. 2d 903 (1983);

Palmer v. City of Euclid, 402 U.S. 544, 545, 91 S. Ct. 1563, 1564, 29 L. Ed. 2d 98

(1971); State v. Azar, 539 So. 2d 1222, 1224 (La.), cert. denied, 493 U.S. 823, 110 S.

Ct. 82, 107 L. Ed. 2d 48 (1989); State v. Pierre, 500 So. 2d 382, 384 (La. 1987).

It was alleged in the bill of information that the defendant violated the statute's

language pertaining to "the offender [who] ... possesses ... any firearm ... while in the



possession of ... a controlled dangerous substance."® Although La. R.S. 14:95(E)

contains no definitions of its terms, the words used in the statute may be

6 At thetime of the offense, La. R.S. 14:95(E) provided as follows:

E. If the offender uses, possesses, or has under hisimmediate control
any firearm, or other instrumentality customarily used or intended for
probable use as a dangerous weapon, while committing or attempting
to commit a crime of violence or while in the possession of or during
the sale or distribution of a controlled dangerous substance, the
offender shal be fined not more than ten thousand dollars and
imprisoned at hard labor for not less than five nor more than ten years.
Upon a second or subsequent conviction, the offender shall be
imprisoned at hard labor for not less than twenty years nor more than
thirty years.

La R.S. 14:95(E)(prior to amendment by Acts 1995, No. 930, § 1).



easily understood when "taken in their usual sense” La R.S. 14:3. This Court has
specifically held that the word "possess’ need not be defined statutorily because it has

a"wdl known and commonly understood meaning." State v. Richard, 245 La. 465, 158

So. 2d 828, 831 (1963). This Court has also looked at the word "possess” on previous
occasions, both as it appears in statutes pertaining to the possession of drugs and in
those pertaining to the possession of guns, and has determined that the term is broad

enough to encompass both "actual” and "constructive" possession. See State v. Mose,

412 So. 2d 584, 586 (La. 1982) (“constructive" possession of guns found in bedroom
gun rack satisfies "possession” element of La. R.S. 14:95.1); State v. Bell, 566 So. 2d
959, 959-960 (La. 1990) ("congtructive" possession of drugs by defendant seated in car
with drugs on the console satisfies "possession” element of La. R.S. 40:967).

While the statute at issue may raise other constitutional concerns, a plain reading
of the statute would not lead a person of ordinary intelligence to reasonable confusion
about whether or not the defendant's alleged conduct was proscribed, i.e., Sitting in his
car, with two firearms under his immediate control and a controlled dangerous
substance located next to him. Because the statute's prohibitions are easily
understandable and because the defendant's conduct, if proven, is within the prohibition

set forth in the statute, he failed to establish the statute's unconstitutional vagueness.

See State v. Brown, 94-1290, pp. 5-6 (La. 1/17/95); 648 So. 2d 872, 875-76.
Questions of vagueness are generdly available only to those whom they concern.

City of Baton Rouge v. Norman, 290 So. 2d 865, 868 (La. 1974). For thisreason, a

defendant may not establish that a statute is unconstitutionally vague by speculating
about hypothetical conduct which could also be prosecuted under the same statute.

Norman, 290 So. 2d at 869. Because the defendant did not establish that the statute



was vague as it pertained to his conduct, the trial court erred in finding that the statute
was unconstitutionally vague.

Over breadth

Defense counsel argued to the trial court that the statute is unconstitutional
because a person in possession of "a single Marijuana cigarette" could be convicted
under this felony statute if he also had "a hunting rifle locked in a gun closet" or a
"handgun in acasein the attic." He observed that the right of a"casua smoker of ...
Marijuana' to own a firearm would be unreasonably abridged because exercise of the
right to bear arms would expose this individua to afelony conviction and a mandatory
sentence of fiveto ten years at hard labor.” He argued that this type of prosecution, i.e.,
felony prosecution of a misdemeanor drug offender with constructive possession of a
firearm, is possible under the statute, which defendant asserts is contrary to the
legislature's intent and beyond the constitutionally supportable scope of the statute.®

Although defendant's argument below spoke primarily in terms of vagueness, it
Is clear that defendant challenges La. R.S. 14:95(E) as unconstitutionally overbroad
because it infringes upon an individud’ sright to bear arms, guaranteed by art. I, § 11 of
the Louisiana Congtitution.® Moreover, the record reflects that the trial court’s
declarationthat La. R.S. 14:95(E) was unconstitutional was based on this argument and

the hypothetical scenario posed by defendant.

The pendtiesfor violations of La. R.S. 14:95(E), at the time of the alleged offense in question, were as follows:
(2) for afirst violation, "“the offender shall be fined not more than ten thousand dollars and imprisoned at hard labor
for not less than five nor more than ten years,” and (2) for a second or subsequent violation, “the offender shall be
imprisoned at hard labor for not less than twenty years nor more than thirty years.”

8 His claim was that the legidature enacted the provision to prevent drug-related crimes of violence.

°Article |, § 11 of the Louisiana Constitution states, in pertinent part: “The right of each citizen to keep and
bear arms shall not be abridged.”



“Embedded in the traditional rules governing constitutional adjudication is the
principle that a person to whom a statute may constitutionally be applied will not be
heard to challenge that statute on the ground that it may conceivably be applied
unconstitutionally to others, in other situations not before the Court.” Broadrick v.
Oklahoma, 413 U.S. 601, 610, 93 S. Ct. 2908, 2915, 37 L. Ed. 2d 830, 839 (1973).

A limited exception to this principle of constitutional adjudication has been
carved out in the area of First Amendment concerns. Broadrick, 413 U.S. at 611, 93 S.
Ct. a 2915. Even though a statute may be constitutionally applied to the activities of a
particular defendant, that defendant may challenge it on the basis of overbreadth if it is
so drawn as to sweep within its ambit protected speech or expression of other persons

not before the court. State v. Franzone, 384 So. 2d 409, 412 (La. 1980). “Litigants,

therefore, are permitted to challenge a statute not because their own rights of free
expression are violated, but because of a judicial prediction or assumption that the
statute’s very existence may cause others not before the court to refrain from
congtitutionally protected speech or expression.” Broadrick, 413 U.S. 612, 93 S. Ct. at
2916. The doctrine of overbreadth is a creature unique to the First Amendment, in

particular free speech. State v. Schirmer, 93-2631, pp. 17-18 (La. 11/30/94); 646 So.

2d 890, 900-901. Thus, overbreadth invalidation of statutesis generally inappropriate

when the allegedly impermissible applications of the challenged statute affect conduct

rather than speech, State v. Neal, 500 So. 2d 374, 377 (La. 1987), and especially

where the conduct at issue is harmful and controlled by criminal laws. State v. Brown,

94-1290, pp. 10-11 (La. 1/17/95); 648 So. 2d 872, 878.
Defendant herein has not challenged La. R.S. 14:95(E) on the basis that it

impermissibly infringes upon First Amendment protected speech or expressive conduct



of others, nor on the basis that the statute can not be constitutionally applied to his
alleged conduct. Rather, he challenges the statute based on a hypothetical situation
wherein he argues the statute may impermissibly infringe upon another’ s right to bear
arms. The argument that the statute might conceivably infringe upon the misdemeanor
drug offender’ s right to bear arms in a fact situation not before this court cannot avail

this defendant. See State v. Greco, 583 So. 2d 825, 829 (La. 1991). Thus, the tria

court erred in concluding that La. R.S. 14:95(E) was unconstitutionally overbroad on
the basis of defendant’ s hypothetical scenario.

Equal Protection

In his argument to the trial court, defendant also noted that an individual who is
guilty of amisdemeanor drug offense (e.q., marijuana possession) could be convicted of
a felony under La. R.S. 14:95(E) and subjected to the statute’s harsh penalties for
simply possessing a firearm, which could be located in a gun closet or attic of the
individual’s home, with no showing required of connexity between the weapons
possession and the misdemeanor drug offense. Thus, defendant averred that La. R.S.
14:95(E) discriminates against “that class of person,” i.e., the misdemeanor drug
offender who exercises his constitutional right to own a weapon, by depriving the
offender of the right to bear arms without requiring a rational relationship between the
provision's broad scope and its legidative purpose of preventing drug-related crimes of
violence.

The State of Louisiana is entitled to regulate citizens right to bear arms for

legitimate state purposes, such as public health and safety. State v. Hamlin, 497 So. 2d

1369, 1371 (La. 1986); State v. Amos, 343 So. 2d 166, 168 (La. 1977). However, the

constitutions of the United States, amend. X1V, and of Louisiana, art. |, 8 3, state that



no person shall be denied the equal protection of the laws. Equal protection requires
that there be a rational basis for laws which discriminate between smilarly situated

groups of persons who are not members of a"suspect class." Marshall v. United States,

414 U.S. 417, 422, 94 S. Ct. 700, 704, 38 L. Ed. 2d 618 (1974); State v. Brown 94-

1290, p. 6 (La. 1/17/95); 648 So. 2d 872, 876. A rational basisis arational relationship

between a legitimate state interest and the provision enacted. Marshall, 414 U.S. at

422,94 S. Ct. at 704.

However, for the same reasons that defendant’ s overbreadth argument can not
support the trial court’s ruling that La. R.S. 14:95(E) is unconstitutional, defendant’s
equal protection argument also fails to support the trial court’sruling. In order to have
standing to raise an equal protection argument, there must be an “injury in fact” to
defendant, not the remote threat of injury to him or injury to another class of which he

iIsnot amember. Statein the Interest of A.C., 93-1125, p. 24 (La. 1/27/94); 643 So. 2d

719, 735, on rehearing, 93-1125 (La. 10/17/94); 643 So. 2d 743, cert. denied,  U.S.

_,115S. Ct. 2291, 132 L. Ed. 2d 290 (1995), see also State v. Ganier, 94-2582, p. 5
(La. App. 4th Cir. 8/23/95); 660 So. 2d 928, 932, writ denied, 95-2333 (La. 1/26/96);
666 So. 2d 657. Because defendant is not being prosecuted for constructively
possessing a gun located in a gun closet or the attic of his home while also committing
a misdemeanor drug possession offense such as possession of marijuana, he had no
standing to raise this equal protection claim and it was not properly before the trial

court. Statein the Interest of A.C., 93-1125 at p. 24; 643 So. 2d at 735. Moreover, as

applied to defendant’s aleged conduct, possession of cocaine while having two
firearms under hisimmediate control, the statute is within the State’ s legitimate interest

of preventing drug-related crimes of violence and the State's legitimate authority to



regulate an individua’ sright to bear arms to further this legitimate government interest.
Thus, the trial court erred in declaring La R.S. 14:95(E) unconstitutional and in
guashing the bill of information on this basis.
DECREE
For the reasons assigned, the judgment of the trial court, quashing the bill of
information and declaring La. R.S. 14:95(E) unconstitutional, isreversed. The caseis
remanded to tria court for further proceedings consistent with this opinion.

REVERSED AND REMANDED.



