SUPREME COURT OF LOUISIANA
NO. 95-C-0053
BURTON OLIVIER ET UX
Versus

PATRICK D. LEJEUNE, ET AL

ON WRIT OF REVIEW TO THE COURT OF APPEAL,
THIRD CIRCUIT, STATE OF LOUISIANA
WATSON, Justice.”
The issues are whether the trid judge abused his discretion in admitting into
evidence a surveillance videotape of the plaintiff and whether the court of appeal

properly reviewed the jury's judgment de novo.

FACTS
On October 18, 1991, Burton Olivier was driving on Highway 347 in St.
Martin Parish with hiswife, Shirley Olivier, as a guest passenger. A van driven by

Patrick LeJeune exited a parking lot onto Highway 347 and collided with the right

“Judge Ned E. Doucet, Court of Appeal, Third Circuit, sitting by assignment in the vacancy created by
the resignation of Dennis, J.
Calogero, C.J, not on panel. RulelV, 83.



side of the Oliviers car. The Oliviersfiled suit for damages against LeJeune; State

Farm Mutual Automobile



Insurance Company, LeJeune's automobile liability insurer; and Allstate Insurance
Company, the Oliviers uninsured/underinsured carrier.”™ The plaintiffs aleged Mr.
Olivier injured his lower back in the accident and Mrs. Olivier sustained a loss of
consortium. Defendants requested a jury trial but stipulated liability; the jury's sole
function was to assess damages.

At tria, Mr. Olivier testified that he worked 37 years as an oilfield industry
laborer before his 1988 retirement (after a disabling heart attack). He had been
diagnosed with a congenital spina defect, spondylolisthes's, amost 30 years before the
accident. This condition had been asymptomatic and had not caused him significant
back problems. Mr. Olivier told the jury about his activities prior to the accident and
the back pain which limits his current activities. Mrs. Olivier testified to the changein
her husband and his activities since the accident.

Plaintiffs presented the testimony of three medical doctors who treated Mr.
Olivier after the auto accident. Diagnostic testing confirmed the presence of
spondylolisthesis and pre-existing disk disease at the L5-S1 level. Conservative
treatment was prescribed including a back brace, analgesics, muscle relaxants, steroid

injections and physical therapy. Fusion surgery was discussed as an operative cure if

" Allstate was later dismissed from the suit.



Mr. Olivier determined his back pain interfered with his everyday activities. (This
choice would be complicated by Mr. Olivier's heart condition.) Given Mr. Olivier's
long history of asymptomatic labor in the oil industry, two of the doctors testified that
the accident probably aggravated his spondylolisthesis. They aso testified, however,
that Mr. Olivier's back pain could have been activated by normal, everyday activities.

The parties stipulated that fusion surgery would cost between $25,500 and
$28,500, with an additiona $1,000 for an anesthesiologist. After plaintiffs rested their
case, defendants introduced a surveillance videotape showing Mr. Olivier engaged in
various activitiesafew days prior totrial. Plaintiffs objected and called Mr. Olivier in

rebuttal.

TRIAL COURT
At the trid's conclusion, the jury awarded Mr. Olivier $5,500 for past medical
expenses and $1,000 for past physical and mental pain and suffering, mental anguish
and anxiety. The jury awarded nothing for future physical and mental pain and
suffering, mental anguish and anxiety, physical disability and loss of enjoyment of life,
or loss of consortium. The jury found that Mrs. Olivier did not suffer a loss of
consortium and awarded her no damages for loss of consortium, service and society,

mental pain and suffering, or mental anguish and anxiety. The plaintiffs filed amotion
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for jJudgment notwithstanding the verdict and additur, or, in the aternative, for anew
tria. Thetria judge denied the motion except to increase Mr. Olivier's award for past

medical expenses to $8,835.22.

COURT OF APPEAL

The court of appeal reversed, finding the trial judge abused his discretion by
admitting the surveillance videotape into evidence since it did not impeach Mr. Olivier's
testimony and gave afase impression of Mr. Olivier'sback injury. Olivier v. LeJeune,
94-697 (La. App. 3 Cir. 12/7/94); 649 So.2d 753. The court of appeal found the
videotape's admission prejudiced the jury and tainted the damage award. The court of
appedl decided this evidentiary error negated application of the manifest error standard
of review.”" Accordingly, the court of appeal conducted a de novo record review to
determine the appropriate amount of damages. The court of appea awarded Mr.
Olivier $150,000 for past, present and future pain and suffering, $29,500 for the future

medica expenses of fusion surgery, and $8,335.22 for past medical expenses.”” The

""Since the court of appea was reviewing an award of damages, the standard of review should have
been to determine whether the fact finder abused its discretion in determining an appropriate award. Youn
v. Maritime Overseas Corp., 623 So0.2d 1257 (La. 1993), cert. denied, 114 S.Ct. 1059, 127 L.Ed.2d 379

(1994); La. C.C. art. 1999.

" Thejury awarded Mr. Olivier $5,500 for past medical expenses and thetria judge increased the
award an additional $3,335.22 in his ruling on the motion for additur for past medical expenses. Thus, the
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court of appeal awarded Mrs. Olivier $15,000 for loss of consortium. A writ was

granted to review the court of appeal judgment. 95-0053 (La. 4/7/95); 652 So.2d 13309.

LAW AND DISCUSSION
Asnoted by the trial court in denying the motion for judgment notwithstanding
the verdict;

[ T]he mere fact that a party stipulates asto liability does not in and of
itself indicate an admission that he is responsible for al damages
which may be alleged to have resulted from it. The burden remains
with the plaintiff to establish by a preponderance of the evidence that
the injuries claimed to have been sustained by the defendants as a
result of the accident were actually sustained by the plaintiff, and also
bears the burden of proving the amounts or the dollar value of such
damages. Vol. 3, p. 625.

Asthe fact finder, the jury was required to evaluate the plaintiffs' credibility concerning
the damages claimed. Relevant evidence which reflected the plaintiffs credibility was
admissible. La. C.E. arts. 401, 402.

Attrid, Mr. Olivier testified that he had had no significant back pain before the
auto accident but told his doctors about the earlier spondylolisthesis diagnosis and

prior intermittent back pain. He formerly shared outside work with his wife, raking

trial court's award for past medical expenses totalled $8,835.22. The court of appeal erred in stating the
award was increased from $5,500 to $8,335.22. This may be attributed to the trial court's reasons for
judgment, which reflect the same error.



and working in the garden. He used to cook. He and hiswifetraveled and played long
card games. They enjoyed a sexua relationship.

Since the accident, Mr. Olivier testified his back becomes painful from sitting
or standing too long and he must take aspirin. He has become tense, frustrated and
upset and cannot cope with people as he would like due to the back strain. He can no
longer play cards or travel because he cannot sit for long periods of time without back
pan. Heand hiswife no longer enjoy a sexual relationship. A change in the weather
affects his back.

Mr. Olivier testified that some activities are till possible for him. He takes short
waks and rides his bicycle. He works on his car, including washing and cleaning the
car, changing the oil and greasing the door hinges. In order to get underneath the car,
Mr. Olivier lies on a mechanical creeper and rolls under the car. He works on crafts
and makes yard ornaments. He does this by bending over a table on which he paints
pieces of wood. He can still garden if he takes aspirin beforehand. He estimated that
he could lift 20-25 pounds from the ground but that weight would strain his back.

One month prior to trial, Mr. Olivier gave sworn deposition testimony on
November 6, 1993. At trial, defense counsel cross-examined Mr. Olivier about prior

Incond stent deposition statements concerning his back pain and hisrestricted activities.



At his deposition, Mr. Olivier stated he never had a back problem prior to the
accident. At tria, Mr. Olivier admitted he had prior intermittent back pain and had
been previoudy diagnosed with a congenital spinal defect. In deposition, Mr. Olivier
stated his back pain manifested itself aweek after the accident and he related this on
his first doctor's visit. At trial, the doctor testified that Mr. Olivier's first complaints
were of right shoulder pain and chest pain; Mr. Olivier did not complain of back pain
until two weeks after the accident. In deposition, Mr. Olivier stated that his wife did
all the yard work after his 1988 heart attack. At trial, he testified he and his wife
shared the yard work until the auto accident. In deposition, Mr. Olivier mentioned
inability to help with the house and yard work as hisonly accident limitations. At trid,
he expanded those limitations to include the inability to travel and play cards. Finaly,
Mr. Olivier stated at trial that between his deposition, one month prior to trial, and the
trial, he slowed down his activities. He decided to undergo fusion surgery after his
deposition, despite his fear, due to unbearable back pain.

Defense counsdl introduced a transcript of Mr. Olivier's deposition into evidence
for impeachment purposes. Thus, the jury had before it differing sworn statements
regarding Mr. Olivier's back injury. Defense counsel next sought to introduce into
evidence a surveillance videotape which showed Mr. Olivier performing various

activities one week prior to trial. Although the activities shown on the videotape were
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consistent with Mr. Olivier's trial testimony, they were inconsistent with his earlier
sworn deposition.

Plaintiffs objected to the admission of the videotape arguing that the acts
captured on the videotape were not inconsistent with Mr. Olivier'strial testimony and,
therefore, the videotape was inadmissible as impeachment evidence. Additionally, the
plaintiffs objected to the admission of the videotape as direct evidence, arguing that its
probative value was outweighed by its prgjudicia effect and that the tape would not
assist the jury in determining damages.

La C.E. art. 607(D) provides.

D. Attacking credibility extrinsically. Except as otherwise
provided by legidation:

(@D Extringc evidence to show awitness bias, interest, corruption
or defect of capacity is admissible to attack the credibility of the
witness.

2 Other extrinsc evidence, including prior inconsistent
statements and evidence contradicting the witness testimony, is
admissible when offered solely to attack the credibility of a witness
unless the court determines that the probative value of the evidence on
the issue of credibility is substantially outweighed by the risks of
undue consumption of time, confusion of the issues, or unfair
prejudice.

Plaintiffs argue, and the court of appeal found, that since the videotape did not

contradict Mr. Olivier'stria testimony, the trial judge abused his discretion in finding



the videotape admissible asimpeachment evidence. Thetria court found that argument
to be meritless because

Mr. Olivier testified that many of his previous activities were curtailed
or redtricted because of hisinability to do certain things because of his
back; whereas, the video tape shows clearly that Mr. Guillot [sic;
Olivier] could bend, could stoop, and could lift items without apparent
difficulty. Vol. 3, p. 523.

The question of whether or not Mr. Olivier can do the things which he
clamshe can do or can't do the things which he claims he can't do is
a matter which is a matter of fact which addresses itself to the trial
jury and not to this Court. Voal. 3, p. 525.

Further, since the jury was presented with differing sworn statements regarding
the plaintiff's claimed injury, the defendants were entitled to introduce evidence which
tended to show that the plaintiff's testimony had changed over time. This conclusion
Is strengthened by the temporal factor present here. One month prior to tria, the
plaintiff described his limitations and other details regarding his claimed injuriesin a
certain way. After a surveillance videotape was filmed and provided to plaintiffs
counsel pursuant to continuing discovery requests, (Defendants' Brief, p. 7, 13), the
plantiff'stria testimony differed from his previous sworn statement and conformed to
the videotape. These circumstances are relevant to a witness credibility determination.

Similar circumstances may arise frequently because Moak v. Illinois Cent. R. Co., 93-
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0783 (La 1/14/94); 631 So.2d 401, held, inter alia, that surveillance films are
discoverable whether or not they will be used at trial.

"The determination of whether motion pictures or video tapes are admissible is
largely within the discretion of thetria court.” LaFleur v. John Deere Co., 491 So.2d
624, 632 (La. 1986). As previoudy noted in the context of a worker's compensation
case,

evidence in the form of moving pictures or videotapes must be
approached with great caution because they show only intervals of the
activities of the subject, they do not show rest periods, and do not
reflect whether the subject is suffering pain during or after the activity.

Orgeron v. Tri-Sate Road Boring, Inc., 434 So.2d 65, 74 (La. 1983).

In this casg, the trid judge viewed the surveillance videotape in camera. Out of
the jury's presence, the legal investigator who filmed Mr. Olivier was questioned and
cross-examined. The tria judge specifically found the defense established a proper
predicate for the videotape's introduction. The tria judge reviewed jurisprudence
admonishing trial courts to be careful and cautious in admitting videotapes due to the
possibility of juror confusion or misinformation. After determining the videotape was
admissible, the trial judge did not limit either party from making such arguments to the
jury asthey deemed necessary and advisable. Thetrial judge did not preclude further

testimony by Mr. Olivier to explain the videotaped activities.
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The plaintiff availed himself of the opportunity offered by the tria judge to
counter any false impression the videotape may have made. After the defense played
the videotape to the jury without comment, the plaintiff again showed the videotape and
described each action presented. Mr. Olivier estimated the approximate weight of each
item he was viewed lifting. Nothing contradicted his earlier estimation of his 20-25
pound lifting capacity. Each videotaped activity conformed to actions he had earlier
admitted being able to accomplish. He additionally testified that he was taking pain
medication when the videotape was filed. The plaintiff was not prejudiced by the
videotape since it showed nothing more than the plaintiff engaged in activities which
he admitted he was capable of performing. See LaFleur, 491 So.2d at 632.

Considering these circumstances, the court of appea erred in finding the trial
judge abused his discretion in admitting the videotape into evidence and in reviewing
the jury's award of damages de novo. Much discretion is left to the fact finder's
reasonable assessment of damages. La. C.C. art. 1999. In reviewing a damage award,
the appellate court "is not to decide what it considers to be an appropriate award, but
rather to review the exercise of discretion by the trier of fact." Youn v. Maritime
Overseas Corp., 623 So.2d 1257, 1260 (La. 1993), cert. denied, 114 S.Ct. 1059, 127

L.Ed.2d 379 (1994).
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CONCLUSION
Under the circumstances presented here, the trial judge did not abuse his
discretion in admitting into evidence the surveillance videotape of the plaintiff. The
court of appea judgment is vacated and the matter is remanded to the court of appea

to review the award of damages under the "much discretion” standard of review.

VACATED AND REMANDED.
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