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Cal ogero, C. J., dissenting.

| disagree with the majority's conclusion that a tortfeasor's
motor vehicle liability insurance carrier is not solidarily
obligated with an accident victims uninsured notorist insurer, and
thus the tinely filing of suit against the liability insurer does
not interrupt prescription against the uninsured notorist insurer.
The majority bases their conclusion on the premse that the
obligations of the liability insurer and the uninsured notori st
insurer are separate and are not coextensive.

| do not agree. The uninsured nmotorist ("UM') insurer is in
my view conditionally solidarily obligated with the liability
i nsurer. At such subsequent tine as the liability insurer may
becone insolvent, the UMinsurer will be |iable under the policy
and thereupon solidarily liable with the defunct, possibly later to
be resurrected, insurance conpany in liquidation. La. RS. 22:1386
specifically provides that prior to proceeding against the
Loui si ana I nsurance Guaranty Association Fund in the event of an
insurer's insolvency or liquidation, the claimant nust first
exhaust his rights under any other policy including uninsured or

underinsured notorist liability coverage.? Hence, the UM insurer

! La. RS 22:1386 was anended in 1992 to specifically require
exhaustion of uninsured or underinsured notorist liability
coverage before proceedi ng agai nst the Louisiana | nsurance
Guaranty Fund. The anendnment was effective June 10, 1992. The
jurisprudence has consistently held that this amendnent applies



is conditionally liable to the victim for the amunt of the
l[iability insurer's policy limts in the event of the insolvency or
liquidation of the liability insurer.

We have recogni zed this concept of conditional obligations in

previous cases. In Hoefly v. Governnent Enployees Ins. Co., 418

So.2d 575, 579 (La. 1982), in considering the relationship of the
uni nsured notorist insurer and the tortfeasor, we noted: "[t]he
uninsured notorist carrier is obliged differently from the
tortfeasor because its liability is conditioned by the tortfeasor's
total or partial lack of liability insurance, the type of damage he
has caused and any limts in the insurer's policy that are
permtted by law. " (enphasis added). W then cited Cvil Code
article 2092 as it read in 1982:
"The obligations may be in solido, although one of the debtors
be obliged differently fromthe other to the paynent of one
and the sane thing; for instance, if the one be but
conditionally bound, whilst the engagenent of the other is
pure and sinple, or if the one is allowed a termwhich is not
granted to the other."
Former Gvil Code article 2092 was reenacted as Cvil Code article
1798 which reads: "[a]n obligation may be solidary though for one
of the obligors, it is subject to a condition or term"” In this
case, the obligation of the UMinsurer to the victimis solidary
with the tortfeasor and the liability insurer, although it is
subject to the condition that the UMinsurer is only responsible to
pay the anount of the liability insurer's policy limts in the
event the liability insurer is wunable to pay, such as in

i nsol vency.

Further, in Egros v. Penpton, 606 So.2d 780, 785 (La. 1992),

in discussing the subrogation rights of the uninsured notorist
carrier against a non-notorist tortfeasor, the trial court found
that the tortfeasor, its insurer and the uninsured notorist carrier

were |liable in solido for plaintiff's damages, and were thus

retroactively to cases pending at the tine the anmendnent becane
effective. As this case was pending on June 10, 1992, the
anendnent to La. RS 22:1386 clearly applies in this case.
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obliged to do the sane thing, "that is, to facilitate the recovery
of the insured victim" W affirnmed, finding that the uninsured
nmotorist carrier was conditionally bound, "as its obligation is
conditioned on a tortfeasor's total or partial lack of liability
i nsurance, the type of damage caused, and the policy limtations
allowed by law." 606 So.2d at 786. We concluded that "[s]tate
Farm [UM insurer] is solidarily liable with them [non-notori st
tortfeasor and liability insurer] up to its policy limts of
$100, 000. " 1d.

In this case, the wuninsured notorist insurer remains
potentially obligated to pay the full anount of damages until such
tinme as the liability insurer fulfills its obligation to pay its
policy limts. [If, for some reason, the liability insurer cannot
pay its policy limts, such as insolvency, the uninsured notori st
insurer is so bound to pay. In light of this potential or
conditional liability, | believe the uninsured notorist insurer and
the liability insurer are indeed at |east conditionally solidarily
bound and were so at the time the tinmely lawsuit was fil ed agai nst
the tortfeasor's insurer. Thus, prescription was interrupted
agai nst the uninsured notorist insurer when suit was tinely filed
against the tortfeasor's liability insurer on July 27, 1990, which
was wWithin one year of the March 20, 1990 accident, or at the
| atest on June 10, 1992, the date of the anmendnent to La. RS

22:1386.



