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W granted wits in this case to determ ne whether the New
Oleans Gty Council's Rule 45 viol ates Section 6-308(5)(c) of the
city's Hone Rule Charter. For the reasons set forth below, we hold
that Rule 45 does not violate the Charter. And because we also
determ ne that the district court properly found that the Council
conplied with Rule 45, the stay regarding the Gty Council's
approval of wutility consultant contracts, which we ordered upon
granting the wit in this case, is |lifted, and the judgnent of the
district court refusing to enjoin the Council from executing
prof essional service contracts wth wutility consultants is
af firmed.

In 1994, New Ol eans Mayor Marc Morial appointed the Mayor's

Bleich, J., not on panel. Rule IV, Part 2, 8§ 3.



Charter Revision Advisory Commttee to assist in revising the
Charter. The revised Charter was approved by the voters of the
City of New Oleans in Novenber 1995 and becane effective on
January 1, 1996.

One of the revised sections of the Charter is Section 6-308(5)
whi ch provides for a conpetitive selection process for the award of
pr of essi onal service contracts by both the mayor and the council.
As reflected in the record and brief, this Charter anendment was
responsive in large part to the urging of several civic groups
during the city's mayoral and council manic el ections of 1993 that
political patronage in the awarding of contracts for professional
services be mnimzed or restricted. Mnimzing or restricting
patronage was also the intent of sonme, if not a mgjority, of the
menmbers of the Mayor's Charter Revision Advisory Committee when
t hey recomended the revisions to Section 6-308(5). This was al so
a reason why sone groups within the city recomended voter adoption
of the Charter anmendnents.

It is on Section 6-308(5)(c) that this opinion focuses.
Section 6-308(5) provides:

Section 6-308. Contracts.

(5)(a) Except in the purchase of unique or nonconpetitive

articles, conpetitive bids shall be secured before any

purchase, by contract or otherw se, is made or before any
contract is awarded for construction, alteration, repair

or maintenance or for the rendering of any services to

the Cty, other than professional services ..

(b) Contracts for professional services adm nistered by

the offices, departnents, boards, and other agencies of

t he Executive Branch shall be awarded on the basis of a

conpetitive selection process which shall be established

by executive order of the Mayor.

(c) Contracts for professional services adm nistered by

the Council, pursuant to its Charter functions,

| egi sl ative authority and responsi bilities, and

regul atory authority and responsibilities, shall be

awar ded on the basis of a conpetitive selection process

whi ch shall be established by rule of the Council. Such

contracts shall be signed by the Council president upon

aut horization by Mtion adopted by a mpjority of the

entire menbership of the Council, except that pursuant to

Section 4-403(2), contracts to enploy special counse

shall require a two-thirds vote of the Council's entire
memnmber shi p. The Council rule my except contracts
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executed solely to assist the office of an individua
counci | menber .

(d) ... The Executive Branch or Council conpetitive
sel ection processes may include a threshold anount bel ow
which the conpetitive selection process shall not be
required. The anount of the threshold shall be
est abl i shed by ordi nance.

Thereafter, in accordance with Section 6-308(c) the City
Counci|l adopted Rule 45. "Contracts for professional services to
be adm ni stered by the Council shall include but not be limted to

the follow ng professions: Accountants, Appraisers, Architects,
Audi tors, Attorneys, Econom sts, Managenent Consultants, Public
Rel at i ons/ Medi a Consul tant s, Real Estate Consul tant s,
Tel ecomuni cations Consultants, Utilities Regulatory Consultants,
Consultants with expertise in a field as required by the Council."
Rul e 45 al so provides, in pertinent part:

Exceptions fromthis Conpetitive Selection process shal
be made for the foll ow ng:

1. Professional service contracts for an individual
Counci | nenber's O fi ce.

2. Annual Audit, for which requests for qualifications shal
be sent to "Big Six" accounting firms? with |ocal offices.

3. Enmergency situations in which a majority of the entire
menbership of the Council determ nes that there is an
i medi ate need for a specific contract and that there
is not sufficient tinme to go through the Conpetitive
Sel ection Process.

4. Any contracts in existence prior to January 1, 1996 for:

a) Renewal or extension of the contract, when continuity
of service is essential.

b) Amendnents to such contracts that may expand but do
not materially alter the scope of services and for
whi ch specialized and institutional experience and
know edge are required.

The Council, by majority vote of its entire

menbership, shall determ ne which contracts

are eligible for exenption under this

par agr aph.

At the February 15th Council neeting, Council nenbers

2 The nation's "Big Six" accounting firns, each having a
New Ol eans office, are the foll ow ng:
1) Arthur Andersen and Conpany
2) Coopers and Lybrand
3) Deloitte and Touche
4) Ernst and Young
5) KPMG Peat Marw ck
6) Price Waterhouse.



Singleton and Terrell introduced Mtion R-96-69 which sought to
except from the conpetitive selection process contracts with the
firms of (1) Verner, Liipfert, MPherson, Bernhard and Hand,
Chartered; (2) Carter and Cates in association wth Walter J.
W | kerson, Esquire; (3) Washington Utility Goup; and (4) Legend
Consulting Goup Limted. Mre specifically, that notion stated
that the contracts with the utility consultants are "deened as
exceptions [sic] to the Conpetitive Sel ection Process contained in
Rule 45 of the Council's Rules as Renewals or Extensions of
contracts in existence prior to January 1, 1996 when continuity of
service is essential." The council deferred consideration of the
nmotion until the next schedul ed neeting.

On February 16th, plaintiffs, Alliance for Affordable Energy
and Gary L. Goesch ("the Alliance"), filed suit in the Gvi
District Court seeking a prelimnary and permanent injunction which
woul d enjoin and prohibit defendants from executing professional
service contracts not authorized by the Charter of the Gty of New
Oleans. The Alliance alleged in its first anended petition that
"Rule 45 is contrary to Section 6-308(5) of the Hone Rule Charter™
insofar as it:

(1) does not establish a system by which professiona

service contracts shall be awarded on the basis of a

conpetitive sel ection process;

(2) provides four [sic] exceptions to the conpetitive

sel ection process, in addition to the one authorized

exception which allows for professional services

contracts for individual council nmenbers.

The Alliance initially did not seek a tenporary restraining
order because consideration of the utility consultant contracts had
been deferred until the Council's next neeting, which was schedul ed
for March 7, 1996. However, upon |earning of the passage of Mdtion
M 96-66 regarding the award of the 1995 audit contract at the
council's February 15th neeting, the Alliance anended its petition
and filed a Mdtion for Tenporary Restraining Order seeking to

enjoin the defendants from executing professional services

contracts.



After hearing argument fromthe parties, the district court
j udge denied Alliance's Mdtion for Tenporary Restraining Order and
granted defendants' Mtion for Continuance. A hearing on the
prelimnary injunction was thereupon schedul ed for February 23rd.
It was then reset for March 15th. Plaintiffs filed a wit
application in the Fourth Grcuit Court of Appeal seeking expedited
consideration of the wit and requesting that the court of appeal
i ssue a restraining order and vacate the district court's orders.
The Fourth GCrcuit granted the wit and ordered as foll ows:

Wth respect to the utility consultant contracts,
the trial court is Ordered either to grant a Tenporary
Restraining Order or to conduct a hearing on the notion
for a Prelimnary Injunction prior to the March 7th Cty
Counci | neeting.

Wth respect to the execution of the audit contracts,
the trial court is Odered to issue a Tenporary Restraining
Order pursuant to C.C.P. art. 3610, and to conduct a hearing
coi ncident with the above hearing to determ ne whether the
contracts were lawfully awarded.

The trial court may postpone its hearing provided the
City Council postpones any further action on either set of
contracts.

On March 4, 1996, the district court judge issued a tenporary
restraining order, prohibiting the Council from signing the audit
contract. On March 15, 1996, after hearing oral argunent on the
Motion for Prelimnary Injunction, the district court denied the
nmotion with respect to both categories of contracts and dissol ved
the tenporary restraining order which had prohibited the Counci
fromsigning the audit contract.

On March 20, 1996, the Alliance filed its second energency
wit application in the court of appeal, requesting an order
directing the trial judge to enjoin the Council from signing both
the audit contract and professional service contracts. Unbeknown
to plaintiffs at the tinme it filed its March 20, 1996, wit

application, the Council President, unrestrained by court order,

had al ready signed the audit contract. The court of appeal denied



plaintiffs' wit application.?

Plaintiffs thereupon filed an application with this Court. W
entered a stay order: "Consideration of professional service
contracts and utility contracts by the...Cty Council [are] stayed
pending further orders of this Court."” Thereafter, the Counci
filed a Motion to Carify the Stay Order, and in the Alternative,
to Lift it. This Court took the foll ow ng action:

The Gty Council's notion to lift this court's stay
order of March 21, 1996 is granted in part. Considering

that no court has yet ruled that Council Rule 45 viol ated

the New Ol eans Hone Rule Charter, an issue which is set

for oral argunment in this court...the court recalls its

order staying actions on professional service contracts

under Council Rule 45, except that [the] portion of the

March 21 order staying approval of utility consultant

contracts remains in effect pending further orders of the

court.

Before addressing the nerits, this Court, as a threshold
matter, nust determ ne whether the Al liance has standing to bring
this action. See Louisiana Associ ated General Contractors, Inc. v.
State, 95-2105 (La. 3/8/96), 669 So. 2d 1185, 1190 (La. 1996).
Stated differently, are plaintiffs in the class of persons to whom
the law affords this cause of action. Louisiana Associ ated Ceneral
Contractors Inc. v. Calcasieu Parish School Board, 586 So. 2d 1354,
1357 (La. 1991).

Loui si ana jurisprudence recogni zes the right of a taxpayer to
enjoin unlawful action by a public body. | d. Under our law, a
taxpayer nmay resort to judicial authority to restrain public
servants fromtranscending their |awful powers or violating their
| egal duties in any unauthorized node which would increase the

burden of taxation or otherwi se unjustly affect the taxpayer or his

property. Stewart v. Stanley, 5 So. 2d 531 (La. 1941). "The fact

3 This opinion need not consider plaintiffs' effort to bar
the audit contract because that contract was signed by the
Council President after the district court dissolved the
tenporary restraining order and denied plaintiffs' Mtion for
Per manent | njunction, but before plaintiffs filed an application
with the court of appeal. Hence, plaintiffs filed a Mtion for
Partial D sm ssal upon learning that the Council President had
al ready signed the audit contract. Plaintiffs' notion was
gr ant ed.



that the taxpayer's interest may be small and insusceptible of
accurate determnation is not sufficient to deprive him of the
right." Id.

This Court in League of Wnen Voters of New Oleans v. Gty of
New Oleans, 381 So. 2d 441 (La. 1980), further refined this
standard and held that "a taxpayer will not be allowed to conpel
t he performance of a public duty by mandanus absent a show ng of
sonme special interest which is separate and distinct from the
interest of the public at large." 1d. at 447. On the other hand,
a citizen seeking to restrain unlawful action by a public entity,
Stewart, 5 So. 2d at 531, is not required to denonstrate a speci al
or particular interest distinct from the public at |arge. | d.
Consequent |y, taxpayer plaintiffs seeking to restrain action by a
public body are afforded a right of action upon a nmere show ng of
an interest, however small and indeterm nable. See Wodard v.
Reily, 152 So. 2d 41 (La. 1963); Stewart, 5 So. 2d at 531.

The League of Wnen Voters plaintiffs, the League and two
taxpayers, tried to obtain an order requiring defendants to carry
out certain governnental functions. ld. at 446. This Court
mai nt ai ned def endants' exception of no cause of action, reasoning
that plaintiffs were not seeking to restrain an increase in their
tax burden, but were seeking to conpel action by public officials
whi ch woul d i ncrease taxes. League of Wnen Voters, 381 So. 2d at
447. Because plaintiffs were seeking to conpel the defendants to
perform certain functions, plaintiffs had to show that they had
"sonme special interest which is separate and distinct”" from the
general public. Plaintiffs' general allegations in League of Wnen
Voters, however, of jeopardy to their interest in receiving
sufficient police, fire, and flood protection services, were not
peculiar to them but were conmmon to the public at |arge. | d.
Hence, the defendants' exception of no cause of action was

mai nt ai ned because defendants failed to denonstrate a special or



particular interest distinct fromthe public when defendants were
seeking in that case to conpel governnent action.

Conversely, the contractor's association in Louisiana
Associ ated General Contractors, 586 So. 2d at 1358, brought suit

seeking an injunction which would prohibit the Cal casieu Schoo

Board fromrequiring that its contracts contain prevailing wage
provi si ons. Interestingly, the court noted that although the
plaintiffs alleged and proved that they are residents and taxpayers
of Cal casieu Parish contributing to the fund used to pay for the
projects, the facts did not sufficiently prove the plaintiffs'
all egation that the Board's action would, with certainty, increase
their tax burden. 1d. The court recited, however, that proof of
an increased tax burden is not the only way a taxpaying citizen may
seek judicial authority to restrain a public body from alleged
unl awful action. Id.

Instead, this Court held that the individual contractors had
standi ng based on their interest in restraining the Board' s action
because the record showed that the plaintiff contractors had
submtted bids and desired to be awarded contracts on the projects
which were subject to the School Board's prevailing wage
requirenments. 1d. "No one could have a nore personal stake in the
legality of these public bid contracts than those bidding on the
contracts." 1d.

The Court also found that the plaintiff association had a
sufficient interest in bringing this suit. | d. The LAGC is
conposed of Louisiana contractors who engage in the construction of
public works projects and thus the LAGCis "keenly interested” in
mai ntaining the integrity of the public bid process in Louisiana.
| d.

Applying the foregoing to the case at hand, we hold that
plaintiffs have standing to bring this lawsuit. The action was
instituted by plaintiffs' Petition for Prelimnary and Permanent
I njunction which sought to prohibit defendants fromentering into
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prof essional service contracts with the utility consultants in
violation of Section 308(5)(c) of the Charter. Because plaintiffs
seek to restrain the Cty Council from entering into certain
contracts allegedly through an ill egal process, plaintiffs are not
required under League of Wnen Voters and its progeny to
denonstrate a special or particular interest. Rather, plaintiffs
are afforded a right of action upon a nere show ng of an interest,
however small and i ndeterm nable. See League of Wnen Voters, 381
So. 2d at 447.

Plaintiffs, as citizens and taxpayers of the city of New
Ol eans, are concerned about the utility consultant contracts that
the City Council seeks to execute allegedly in violation of the
Charter. The noney budgeted for these contracts does indeed
constitute, as the Alliance alleged, a "burden on the tax base and
therefore [prom ses] harm to the taxpayers of New Oleans."”

Mor eover, defendants contend that the Alliance |acks
standing to bring this action because plaintiffs' stated interest
is sinply in the health and welfare of the residents of Ol eans
Parish. Defendants' argunment that this interest is insufficient is
W thout nerit. As noted above, plaintiffs are not required to
denonstrate a special interest, which is distinct fromthe public
at large because plaintiffs are not seeking to conpel governnent
action. Plaintiffs have denonstrated a sufficient interest in
bringing this action.

Havi ng di sposed of this threshold issue, we turn to the nerits
of this case. The plaintiffs accurately assess that the main
question in this case is "whether the Council's Rule 45 viol ates
the Charter's requirenent of a conpetitive selection process." As
not ed above, Section 6-308(5)(c) of the Charter provides:

(c) Contracts for professional services adm nistered by

the Council, pursuant to its Charter functions,

| egi sl ative authority and responsibilities, and

regul atory authority and responsibilities, shall be

awar ded on the basis of a conpetitive selection process

whi ch shall be established by rule of the Council. Such
contracts shall be signed by the Council president upon
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aut horization by Mtion adopted by a mpjority of the

entire nmenbership of the Council, except that pursuant to

Section 4-403(2), contracts to enploy special counse

shall require a two-thirds vote of the Council's entire

menber shi p. The Council rule nay except contracts

executed solely to assist the office of an individua

counci | menber .

(Enphasi s added).

Al l'iance argues that the Charter provides two and only two
valid exceptions to the conpetitive sel ection process, an exception
for "contracts executed solely to assist the office of an
i ndi vi dual council nenber" (Section 6-308(5)(c)) and one all owi ng by
ordi nance the establishnent of a m ninmum nonetary anount for the
mandat ed conpetitive sel ection process (Section 6-308(5)(d)).*

The Council, on the other hand, contends that there are no
Charter limts on its authority other than that it nust adopt a
conpetitive selection process, by inplication one that nust of
necessity be reasonable, and that it is to do so by "rule" to be
established by the Council. The Council contends that it has
conplied with the Charter in this respect. Regarding the

conpetitive selection process for securing professional services,

the Council adopted Rule 45 on February 15, 1996.° It "creates a

4 This mninmumlevel has by ordi nance been set at
$15, 000. 00.

> Rule 45 sets forth the followi ng procedure for use with
the conpetitive sel ection process:

1. Upon determination by a majority vote of the entire
menbership of the City Council that the services of a

pr of essi onal are needed, a Request for Qualifications

or Request for Proposals ... shall be issued...

2. The Request for Qualifications or Request for
Proposal s shall be published at least three tinmes in a
10 day period in the Oficial Journal by the Cerk of
Counci | . ...

3. Interested professionals who respond by the deadline
date shall be evaluated by the Sel ecti on Revi ew
Comm tt ee.

4. The commttee shall establish the appropriate
evaluation criteria, which may include but not be
l[imted to the following: (a) training and experience
with type of task required; (b) appropriateness of plan
submtted; (c) capability of contractor to provide
staffing and support; (d) know edge of | ocal

conditions; (e) ability to provide the work in the tine
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Sel ection Review Conmttee, provides for the issuance of a Request
for Proposals as services beconme needed, and outlines criteria to
be considered in the awarding of contracts wth professional
service providers." Rul e 45, the Council contends, is clearly
reasonable, it adopts a conpetitive selection process by rule and
it thus conports with the Honme Rule Charter.

As indicated earlier, there are four recited exceptions within
Rul e 45. First, the Council exercised the express permssive
authority granted in the Charter and created an exception for
contracts for individual councilnmenber's respective offices.
Second, the Council excepted from the conpetitive selection
process, consultant contracts for the city's annual audit,
restricting the applicants to the "Big Six" national accounting
firme with |ocal offices. The apparent reason for this was to
assure that for this inportant audit function the city woul d engage
an accounting firm sufficiently large, and with a degree of
per manence, in the accounting field.® Third, the Council created
an exception for energency situations--an imediate need for a
specific contract when there is not sufficient tinme to go through
the conpetitive selection process, and then only with a m ni num of
a four person council majority vote.

The fourth express exception in Rule 45 is the one involved in
this case. Because the Council had in existence contracts with
several consultants on the January 1, 1996 effective date of the
Charter anendnents, it determned that all such contracts, for
renewal or extension, should be excepted from the conpetitive

sel ection process "when continuity of service is essential” to the

period required, as evidenced by past performance and
current workload;...(h) the need for continuity of
servi ces and/or specialized and institutional

experi ence and know edge.

6 In all events, the Council's audit contract is no |onger
involved in this litigation. (See footnote 3). There is thus no
need for this Court to pass on Rule 45 (2).
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city's best interest.’

The district court did not address whether Rule 45 offends the
Honme Rule Charter but rather applied Rule 45 to the utility
consultant contracts and found the Council's decision, regarding
continuity of service being essential, to be a reasonable one
designed to facilitate the Council's regulatory duty.

Alliance's main argunment in this Court is not that the rule is
unreasonable, but that three of the four exceptions from the
process are not authorized by the Charter, as a consequence of
which the rule violates the relevant section of the Charter.
Not wi t hst andi ng the express authority granted to the Council to
adopt the conpetitive selection process by rule of that body, the
Alliance clains that the Charter requires that the process to be
established by the Council contain only the exception regarding
contracts for individual councilnenbers' offices and one other (for
contracts bel ow the $15, 000 t hreshol d).

There are two questions for this Court to answer. |n adopting
the rule as the Charter conmands, is the Council prohibited from
excepting from the conpetitive selection process any and all
consulting contracts except those executed for an individual
counci l menber's office?® Second, if the Council is not so
prohibited, then is Rule 45 (4)° a reasonable exercise of the
Council's Charter authority and in keeping with the intent of the
revision to Section 6-308(5)(c)?

1. Does the Charter Prohibit all Exceptions but the One Expressly
Provided for in Section 3-608(5)(c)?

This Court is not persuaded by plaintiffs' argument that the

" Rule 45 (4)(b) enphasi zes required specialized and
institutional experience and know edge, for anendnents expandi ng
but not materially altering the scope of services in those
contracts where continuity of service is essential.

8 Al though plaintiffs regard the threshold anbunt as an
exception, it seens to be sinply a charter prescribed limtation
on the application of the process.

® The 4th exception listed in Rule 45 is the rel evant
portion of the rule involved in this litigation.
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Charter's l|anguage should be narrowy construed to allow the
Council to establish only the procedures by which the conpetitive
sel ection process should operate, and not to allow the Council any
authority at all to define reasonable exceptions, that is to
prescribe the paraneters of the process. Qur viewin this regard
i's guided by several considerations.

Initially, we enphasize that the Charter does not expressly

state that the Council rule shall bear no exception other than that

permtted for a councilnenber's office. |In fact, the Charter does
not mandate that there be no other exception. It sinply provides
that "[t]he Council rule may except” individual council nmenber
contracts. Had the drafters intended that this be the only

exception allowed, then they surely woul d have included restrictive

| anguage like "may only except,"” "shall except only," or "no other
exceptions will be allowed."”

Plaintiffs, have a contrary argunent that is not w thout sone
appeal. They contend that inclusion of one exception inplies that
there shall be no others, "expressio unius est exclusio ulterius."

At a mininmum then, there is anbiguity regardi ng whether the
exception for contracts for individual council menber's offices is
the only exception permtted by the Charter, for Section 6-
308(5)(c) is susceptible of at least two interpretations. On the
one hand, there is the argunent that the only exception is the one
provided by the Charter and that every other contract involving
pr of essi onal services nust be subject to a conpetitive selection
process every tinme a pre-January 1, 1996 contract is renewed or
ext ended. On the other hand, there is the argunent that the
Charter gives the Council the authority and duty to create a
conpetitive selection process on or after January 1, 1996,
generally applicable, but with the right to except from that
process pre-existing contracts and their anmendnents or extensions,
in circunstances where reason, necessity, and the city's best

interest dictate that they should. W find the latter argunent the
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nore pl ausi ble one. "When a law is susceptible of two or nore
interpretations, that which affords a reasonable and practical
effect to the entire act [the Charter in this case] is to be
preferred over one which renders part thereof ridiculous or
nugatory." Bunch v. Town of St. Francisville, 446 So. 2d 1357
1360 (La. App. 1st Cr. 1984)(citing Smth v. Cajun Insulation
Inc., 392 So. 2d 398 (La. 1980)).

In discerning the intent of the citizens who adopted the
Charter amendnent, just |ike when discerning the intent of the
citizens of Louisiana in adopting a constitutional anendnent, we
often look to the intent of the redactors. Zapata Qulf Marine
Operators v. Tax Conmm ssion, 554 So. 2d 1253, 1258 (La. App. 1st
Cir. 1989). Here, we have a Council that has in existence,
relevant to this case, contracts with utility consultants of at
| east several years duration, with the consultants engaged in

multiple lawsuits and/or rate disputes.? The Council, which

10 Besides the Council's own regul ation of NOPSI's natural
gas and electric systemand LP&'s electric system there are
currently pendi ng proceedi ngs before the Council, identified by
10 Council resolutions, dealing wwth costs, service and equity
I ssues, gas service regulations, jurisdictional electric rate
schedul es, prudence settlenent regarding over earnings in a
current period, fuel adjustnment billing review, fuel adjustnent
billings and an assortnent of other utility regulatory issues.

In addition to the foregoing, the Council President's
affidavit and the Council's brief point to nultiple instances of
di stinct and separate proceedings in which consultants are
i nvol ved. These require appearances in various foruns on
mul ti pl e issues.

Federal Energy Regul atory Comm ssion (FERC)
LPSC "ERS" Conpl ai nt; FERC Docket No. EL94-13-000
A FERC adm nistrative |aw judge denied a request by

t he LPSC and agreed with New Ol eans that NOPSI shoul d
not pay refunds to LP&. The matter i s now pending
before the full Comm ssion.

SERI's Application for an Increase in Rates FERC
Docket No. ER95-1042

On July 3, 1995, the FERC i ssued an order suspending

the rate increase for five nonths, requiring an

adm ni strative |law judge to establish a procedural

schedul e and setting the matter for hearing. The

matter is now in briefing stage.

Securities Exchange Comm ssion (SEC)
Adm nistrative Reform of PUHCA. The SEC issued a
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approved the proposed revision, could not have intended that it
should be required to re-negotiate contract extensions or
anmendnments on and after January 1, 1996, for existing professional
services contracts, where continuity of service is essential to the
city's best interest and where specialized and institutional
experi ence and know edge are required. Likew se, the voters of New
Ol eans who voted on the revision did not likely intend that there
be no exceptions to the selection process, not even those dictated
by reason and necessity.

Conversely, it is equally unlikely that the citizens who voted
favorably on the revision believed that there would be no
application of the new process to any professional under contract
on January 1, 1996 for any future professional services required of
such professional on any and all, even new, matters.

We concl ude, responsive to the first question herein, that the
only limtation on the Council's authority to establish a
conpetitive selection process, "by rule of the Council,” is that
the rul e nust be reasonabl e and necessary to further the legiti mte
interest of the city and its citizens, and not unduly at variance
Wi th the purpose of the Charter revision, which was to mnimze or
restrict political patronage in the awarding of consultant
contracts. Weighing the conpeting Charter provisions and necessary
i nplications, we hold that the relevant Charter revision was not
intended to and does not prohibit the Council from excepting

consultant contracts in justifiable, sufficiently discrete, and

staff report and several rule makings intended to

nodi fy PUHCA. The SEC s rul e nmaking, if
finalized, would provide Entergy with much greater
flexibility and fewer consuner safeguards. The Counci
is actively participating in this proceeding
and has intervened and filed coments opposing the

proposed rul es.

Least Cost Pl anni ng Docket UD9202B/ Resol uti on R-96-14
On January 11, 1996, LP&L submtted a settl enent

of fer in this pending matter. Resolution R-96-58

est abl i shed the adm nistrative hearing and the
procedural process for all parties to consider the offer.
Di scovery has al ready commenced with testinony due March
26, 1996 and an hearing to conmence on April 30, 1996
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reasonabl y necessary circunstances.

2. s Rule 45 (4) Justifiable, Sufficiently Discrete, and
Reasonably Necessary to Further the Leqgitimate Interest of the
City and not Unduly at Variance with the Charter's Purpose to
Mnimze or Restrict Political Patronage?

The portion of Rule 45 which is in controversy in this
l[itigation is Rule 45 (4). W wll therefore restrict our
di scussion to that exception, that is, any contracts in existence
prior to January 1, 1996 for renewal or extension of a contract
when continuity of service is essential.!

Rul e 45 (4) provides an exception for renewal or extension of

contracts in existence prior to January 1, 1996, when continuity of

service is essential and where specialized, institutiona

experience and know edge are required. That this exception is
reasonabl e and necessary and in the best interest of the city and
its citizens is self-evident.

Can any reasonable institution conceivably choose to require
replacing professional service contractors or consultants in
situations where ongoing representation or work in pending
controversies of any magnitude necessitates an anendnent or
extension of contract, especially where specialized, institutional
experi ence and know edge are required. The answer i s obviously no.

But what about the conpeting concern, the citizens' apparent
interest in passing Charter revisions to reduce or mnimze the
i nfluence of patronage politics on the award of professional
service contracts. First of all, the new conpul sory conpetitive
sel ection process is in place and serves the purpose well for it
clearly applies to all new professional services contracts entered

into on January 1, 1996, and thereafter. Pat ronage politics,

1 In the first exception, Rule 45 (1), contracts for
counci | menbers' offices are expressly excepted in the Home Rul e
Charter, and Rule 45 (2) which restricts the annual audit to the
Big 6 accounting firns is no longer at issue in this |litigation.
Rul e 45 (3), the energency exception, in which a majority of the
entire nenbership of the Council determ nes that there is an
i mredi ate need for a specific contract and that there is not
sufficient time to go through the conpetitive selection process,
is also not involved in this litigation, although it would seem
evident that such a provision is necessary.
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contract awards w thout conpetition, wll be increasingly and
substantially reduced over tine. It is notewrthy to observe, for
exanpl e, that the Council's Conpetitive Selection Commttee held a
meeting on April 25, 1996, to discuss the need for
t el ecomuni cations consultants to advise the city with respect to
fiber optics and cable tel evision technol ogy.

Furthernore, with respect to contracts entered and consul tants
chosen before January 1, 1996, not every need for consultant
services after January 1, 1996, will|l necessarily be the subject of
a contract renewal or extension to an existing contract, only those
where continuity of service is essential. As an exanple, (and we
refer here to the utility consultant contracts even though we are
here discussing professional service contracts generally -
utilities regulation being the principal source of professiona
services contracts and consultant selection by the Council), the
Council mght consider continuity of service essential in a pending
rate case, pending proceeding before the Council, pending
litigation involving the Council before an adm nistrative hearing
officer, federal regulatory agency or a court. On the other hand,
if the matter arising after January 1, 1996 involves none of the
foregoing, but is perhaps a newy instituted rate case, a new free-
standing lawsuit, or a new matter, the Council cannot arbitrarily
bypass the newy instituted conpetitive selection process and
execute contract renewals or extensions, even if such matters
involve the utility consultants field.?*?

Rule 45 (4), we conclude, is justifiable, sufficiently

di screte, and reasonably necessary to further the interest of the

12 When a pre-January 1, 1996 consultant is subjected to
the conpetitive selection process on or after January 1, 1996,
the consultant will of course be able to bolster his own
credentials by enphasizing his institutional experience and
know edge. In fact, Rule 45 suggests that the Council's
Competitive Selection Review Conmttee take into account "the
need for ... specialized and institutional experience and
know edge, " when establishing the appropriate evaluation criteria
for conpeting applicants.
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city. Furthernore, Rule 45 (4) is not unduly at variance with the
Charter's purpose of mnimzing or restricting political patronage
in the selection of professional consultants.

Having determned that the Charter does not prohibit all
exceptions (but for contracts to assist the office of an individual
counci | menber) and that the Council's Rule 45 (4), besides being
authorized, is justifiable, sufficiently discrete, and reasonably
necessary, and not unduly at variance with the purpose behind the
revision, we nust now deci de whether the district court erred when
he found that the Council properly applied Rule 45 (4) in this
case; when he concluded that the Council properly passed Mdtion R-
96-69 to except from the conpetitive selection process contract
extensions with the firns of (1) Verner, Liipfert, MPherson,
Bernhard and Hand, Chartered; (2) Carter and Cates in association
with Walter J. W1 kerson, Esquire; (3) Washington UWility G oup;
and (4) Legend Consulting Goup Limted; and when he refused to
enjoin the Council fromexecuting the utility consultant contract
renewal s, extensions and or amendnents in this case.

The proper standard of review nmandates that the Council's
deci sion be upheld unless it is arbitrary and capricious. "I'n
review ng the decisions of public bodies ..., the courts will not
interfere wwth the functions of these bodies in the exercise of the
di scretion vested in them unl ess such bodi es abuse this power by
acting capriciously or arbitrarily.” Coliseum Square Associ ation
v. New Oleans, 544 So. 2d 351, 360 (La. 1989)(citing Caz-Perk
Realty, Inc. v. Police Jury of Parish of East Baton Rouge, 297 La.
796, 22 So. 2d 121 (1945).

At the hearing on the prelimnary injunction held on March 15,
1996, plaintiffs had an opportunity to present their case. The
district judge then had to deci de, anong other things, whether the
Counci| properly applied Rule 45 (4) when it passed Mdtion R-96-69
to facilitate certain contract renewals and extensions wthout

conpliance with the conpetitive selection process.
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The district judge decided that the Council had properly
applied Rule 45 (4). In his oral reasons, he enphasized the
Council's duty to regulate public utilities operating in the city,
the need for the city to conpete in financial resources and
speci alized knowl edge with the wutility conpanies' attorneys,
consultants, and experts, the inportance of and essential need for
continuity of service and the fact that the contracts to be
extended or renewed were in place before January 1, 1996.

We find, upon review of the |law and the evidence, that the
district court did not err in his decision denying the plaintiffs
request for an injunction. For the foregoing reasons, the judgnent
of the district court refusing to enjoin the New Oleans Cty
Council is affirnmed.

DI STRI CT COURT JUDGMVENT AFFI RVED.
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