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Manuel Ortiz was indicted on two counts of first degree
murder for the nurders of Tracie Wllians Otiz and Cheryl Mll ory,
inviolation of La. RS 14:30. After trial by jury, defendant was
found guilty as charged on each count. A sentencing hearing was
conducted before the sane jury that determ ned the issue of quilt.
The jury wunaninously recommended that a sentence of death be
i nposed on defendant on each count. The trial judge sentenced
def endant to death in accordance with the reconmmendati on of the
jury.

On appeal, defendant relies on thirty-one assignnents of

error for reversal of his convictions and sentences.?

EACTS
At about 7:00 P.M on the evening of October 23, 1992,

nei ghbors of Tracie WIllians Otiz, the wife of the defendant,

*

Cal ogero, C. J., not on panel, recused. Rule |V, Part 2,
83.

! The assignnents of error not discussed in this opinion do
not represent reversible error and are governed by clearly estab-
lished principles of law. They will be reviewed in an appendi x
which will not be published but will conprise part of the record
in this case.



found her severely injured and |ying face down in an alley |eading
from her condom niumat 901 Vouray Street in Kenner, Louisiana.
Tracie, a black woman, had married the defendant in My of that
sanme year. She told themthat she had been stabbed and robbed and
that her friend was inside the condom nium An energency call was
made to the police, but Tracie died before help arrived. VWhen
Jefferson Parish officers Christy Parker and Lynn Able got to the
scene, they found Cheryl Mallory wounded inside. She had been shot
twice and died at the scene after efforts to resuscitate her proved
unsuccessful. The officers found no signs of forced entry and it
did not appear to them that the residence had been ransacked.
Fam |y menbers testified at trial that nothing appeared to be
m ssing from Tracie's hone.

Shortly after the arrival of the police, the defendant's
nephew arrived and spoke to the neighbors who had di scovered the
body outside. He told themthat Tracie had called himthat evening
and asked whet her his uncle, her husband, had given the key to the
condom niumto anyone because she thought certain itens in the hone
had been disturbed. Wile they were talking, Tracie screaned and
t he phone went dead. He immedi ately drove to the scene but it was
too late to render any assistance. He expressed concern that the
police mght think that his uncle was responsible and reported that
his uncle was out of the country at the tine.

The coroner, Dr. Susan Garcia, testified that Tracie died
froma fatal stab wound to her left breast. She was al so stabbed
in the back and had defensive wounds on her arns and hands. Cheryl
Mal l ory died from a gunshot wound to her left chest. She had a
second gunshot wound to her abdonen, from which a nedi um cali ber
copper-j acketed Hydroshock bullet was renoved. Anot her spent
Hydr oshock bull et also found on the second floor of the condom ni -

um Both of these bullets bore markings indicating that they could



have been fired froma Qock nine millineter pistol.?2 Nei t her the
nei ghbors that found Tracie nor anyone else testified to having
heard any gunshots or sounds of a struggle, possibly indicating
that a silencer had been used on the gun that killed Cheryl
Mal | ory.

The norning after the nurders, Detective Bill Muret and
ot hers conducted a "perineter search”" near the condomnium In the
backyard of an adjoining condom nium police found a d ock nine
mllinmeter nmagazine (fully | oaded with Rem ngton cartridges) and a
brown gardening glove on an exposed shelf that held painting
materials. A Cerke .22 caliber revolver, later determned to have
been lent to Tracie by her brother-in-law, was found just under the
porch of a shed in the adjoining yard. A fence separating this
yard from the yard of the honme directly behind the victims was
chi pped, suggesting that soneone m ght have clinbed it in haste.
In the next yard police found another brown gardening gl ove that
appeared to match the first one found. Fromthe path al ong which
possible evidence of the crime was found, police eventually
concl uded that the nurderer may have escaped through a vacant | ot
in the next block behind the victims hone. Eight days after the
murder, on Cctober 31, 1992, police conducted a thorough search of
t he vacant | ot and discovered a Gerber Mark | tactical knife in a
sheath. It appeared that identifying marks on the knife had been
ground off near the hilt. DNA testing on mnute traces of bl ood
found on the knife indicated that it was the weapon used to nurder
Tracie. The gun used to nurder Cheryl Mallory was never recovered.

Further investigation by the police reveal ed that Tracie,
acconpani ed by the defendant, had purchased two 3 ock pistols in
July, 1992. The WAl -Mart enpl oyee who approved the sale testified

that Tracie was consulting wth the defendant throughout the

2 Various other cartridges were also found at the scene. A
.22 unspent cartridge was found under a second floor bed and 2
nine mllinmeter spent cartridges were found on the second fl oor,
both of which also bore markings consistent with firing froma
A ock pistol.



pur chase. An enpl oyee from another Wal-Mart |ocation testified
that Ortiz had purchased a Gock nine mllineter pistol in My,
1992 and a d ock 40 caliber pistol on Septenber 3, 1992.

While investigating additional gun transactions at a
Chal nette sporting goods store, one of the enployees, Vickie
Billiot, volunteered that on Cctober 17, 1992, just six days before
the nmurders, she had shown a Gerber Mark | tactical knife to the
def endant whi ch he purchased along with a Baretta pistol. This was
the sane type of knife that had been found in the wooded | ot near
the nurder scene. At trial, defense counsel attenpted to prove
that Otiz had purchased a different type of Gerber knife and not
the tactical nodel wth serrated edges identified as one of the
mur der weapons. The testinony reflected that very few knives of
this nodel are sold by the manufacturer to stores in this region
and no sales in Louisiana were recorded at all in 1992. In fact,
only 18 knives of this type were sold in the region that year, al
shi pped to Texas. However, an independent Cerber sal es representa-
tive testified that he had sold two of the relatively rare knives
in question to the Chalnette store out of his sanple inventory.
Ms. Billiot was steadfast in her testinony at trial that she
definitely sold the Gerber Mark | tactical nodel with serrated
edges to the defendant on Cctober 17, 1992.

During the course of the investigation, agents fromthe
FBI put the Kenner police in touch with Carl os Saavedra, who |ater
proved to be the state's nost inportant witness. Saavedra told the
police during the investigation and testified at trial that he had
known the defendant, Manuel Otiz, in connection with sone nechanic
work Ortiz had done on one of his cars. They had al so been
involved in the joint purchase of a fax machine. Sonme tine in 1992
before June, Otiz had approached him to becone involved in a
schenme in which nenbers of the Latin comunity would purchase
vehicles for a small down-paynent, insure them against theft,

falsely report themas stolen, collect the insurance proceeds, and



resell the vehicles in Central Anerica. Saavedra, a long-tinme
informant for the governnent, actually acconpanied Otiz to | ook at
an |Isuzu that Saavedra was to purchase as part of the insurance
fraud schenme. The vehicle purchase was not conpleted but Otiz
proposed that same afternoon that Saavedra take part in a |arger
schene. Otiz suggested that Saavedra nurder soneone that Otiz
had heavily insured in exchange for part of the |ife insurance
proceeds that would be payable. Saavedra reported the suggested
schenme to his contacts with the FBI in June, 1992.

Thr oughout July and August of 1992, Saavedra continued to
report to the FBI on his conversations with Otiz about the
proposed deal. He played along with the schene, tried to find out
the identity of the proposed victimand attenpted to bring in an
under cover FBI agent. In the course of the negotiations, Otiz
told himthat the proposed victimwould be a black female, |iving
in Kenner, who played tennis,® wrked out and was athletic. He
i ndi cated that he woul d send Saavedra a packet of materials with a
key to the victims residence and information on the victims
activities. Otiz asked that he determ ne when he would conmt the
murder and tell Otiz in advance so he could arrange to be out of
the country at the time. Otiz told himthat he would provide the
mur der weapon. At first Otiz suggested a gun and silencer. Later
he told Saavedra he wanted himto stab the victimand nake it | ook
i ke a sexual assault and robbery.

Thr oughout these di scussions, Saavedra was reporting to
FBI agents, who testified at trial substantiating Saavedra's story.
The negoti ati ons broke down by early Septenber, 1992 because Otiz
did not want to bring in a third person from Texas as Saavedra was
proposi ng (the undercover FBI agent), to help commt the nurder.
Otiz told Saavedra that he mght bring in a hit man from El

Sal vador known as "Hercul es" to do the job.

3 Police found tennis gear on the ground fl oor of the
condom ni um when they searched after the crine.
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Thirteen days after the nurders, Detective Mouret
contacted Otiz, who had left for El Salvador the day before the
nmurders and was still there.* Otiz asserted that he did not know
what had happened to his wfe, even though he admtted having
spoken to the nephew who had been at the crine scene. Wen told
that his wife was dead, he advised the detective that he would
return to the United States in about ten days when he had conpl et ed
his business in El Salvador. Otiz was arrested in Mam when he
reentered the country.

Shortly after Otiz was arrested, police obtained a
warrant to search his luggage and the hone of his parents, which he
had listed as his residence when arrested and where he received
mail. |In the garage, detectives found and seized a grinding wheel .
The residue fromthe grinding machine was later identified by the
state's forensic netallurgist as containing debris consistent with
t he 440C stainless steel used in the manufacture of Gerber Mark
tactical knives. The shape of the wheel was al so consistent with
its having been used to grind identifying marks off of the knife
found in the wooded |ot. In a locked tool box underneath the
grinder, police found original insurance policies on the life of
Tracie and "six torn pages"” (sonme of which were witten in Spanish)
indicating that an Isuzu truck had been driven over the E
Sal vadoran border by Otiz on June 17, 1992. Otiz had partici pat-
ed in reporting the theft of the sane |suzu, owned by his wife, on
July 6, 1992.° In defendant's |uggage, police found an address
book with the phone nunber of Carlos Saavedra, various insurance

papers, and a docunent related to the inportation of the Isuzu into

4 Otiz originally had a reservation to | eave for El Sal va-
dor on the norning of the nurders. He went to the airport one day
early, changed his reservation and |left the day before the
mur ders.

5 State Exhibit No. 157 is a police report show ng Manuel
Otiz as the person reporting the theft of a new 1992 |suzu Rodeo
with tenporary plates. The report includes the VIN nunber of the
vehicle. Three dock nine mllinmeter handguns were reported as
havi ng been stolen in the vehicle, as well as five other guns.
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El Sal vador. Sone of the nmail recovered from his |uggage was
addressed to Otiz shortly after the nurders at addresses other
t han the Vouray condom nium and was al so bei ng forwarded. Evidence
was presented that about two weeks before the nurders, he had
rented anot her apartnent in Jefferson Parish.

As part of the Isuzu theft report, defendant reported
that at the tinme of the theft, the vehicle contained nine guns,
i ncluding several dock pistols. Through further investigation, an
FBI agent working in El Salvador was able to identify the sane
| suzu reported stolen as being in the possession of Jame Sol, a
busi ness partner of the defendant's brother. Sol purportedly
obt ai ned the vehicle as part of a business deal.

At trial New York Life Insurance agent, Mario Ramrez
testified that on May 6, 1992, Otiz insured his owm |life, listing
as his beneficiary a wonman he identified on the policy as his
cousin, Marta Vasquez.® At the end of May, 1992, Otiz increased
his termlife policy to $350,000 and al so purchased |ife insurance
for his neww fe, Tracie, in the same anount. The values on the
polices were increased and separate whole life policies were
purchased over the next few nonths. By the tinme of her death,
Tracie's life was insured for a total of $900,000 in the event of
acci dental death (including death by nmurder). Otiz was designated
as Tracie's sole primary beneficiary.

Manuel Otiz pleaded not guilty to the offenses charged.

The prosecution presented various wtnesses who testified to the
facts set forth above. At the close of the guilt phase of the
trial, the state asked the jury to find, based on the evidence
presented, that Otiz had orchestrated a nurder-for-hire schene in
order to collect the insurance proceeds on Tracie's life. The

state did not attenpt to prove the identity of the person or

6 At trial, Vasquez testified that she was not the cousin
of Otiz, but the nother of his illegitimate son born in E
Sal vador on Nov. 6, 1992, just two weeks after the nurders.
Otiz was with her at the birth of the child.
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persons who actually w el ded the nmurder weapons or the anmount of
noney or other things of value offered to the alleged assassin(s).’
The state relied primarily on the evidence of Otiz's purchase of
the relatively rare knife used to stab Tracie, his participation in
t he purchase of unrecovered dock pistols consistent with the type
of weapon used to nmurder Mallory, his designation as sole primary
beneficiary on the life insurance policies on Tracie's life
(totalling $900,000), and the testinony of Carlos Saavedra that
just a few nonths before the actual nurders, Otiz had proposed a
nmurder-for-hire insurance schenme to himin which the description of
the victimand the manner of conm ssion of the crime bore striking
simlarities to the crinme actually commtted. The testinony of
Saavedra was substantiated by the testinony of the FBI agents to
whom he was reporting the proposed nmurder prior to its occurrence.
Saavedra's testinmony was also corroborated by evidence that
Tracie's Isuzu, which had been reported stolen, was taken to El
Sal vador by Ortiz and ended up in the hands of a business partner
of Otiz' brother, consistent with the auto-theft insurance fraud
schene Otiz had al so proposed to Saavedr a.

Def endant attacked the credibility of Carlos Saavedra,
primarily by attenpting to prove that he was engaged in the ill egal
sale of Florida lottery tickets. He also tried to establish that
he did not buy the knife found in the vacant |ot. Finally, he
attenpted to convince the jury that he had al ways been "insurance
consci ous. " Def ense counsel tried to suggest through another
witness that Carlos Saavedra had comrtted the nmurders.® However,

he never offered an explanation for why Saavedra would have

" Twenty-three fingerprints were lifted at the crine scene.
Twenty proved to be prints of either Tracie Wllians Otiz or
Cheryl Mallory. The remaining three prints could not be identi-
fied. None were prints of the defendant.

8 Defendant called as a witness Ena Rice. She testified
that Carl os Saavedra told her that he had killed Cheryl Mallory
and Otiz had killed Tracie Wllians. |If taken as true, the
statenment inplicates Saavedra but clearly does not exonerate
Otiz.



murdered Otiz's wife or what he stood to gain by doing so,
assumng Otiz was not involved in a nurder-for-hire plot wth

Saavedr a.

TRI AL | SSUES

Assi gnment of Error No. 19

Def endant contends the trial judge abused his discretion
by refusing a request to defer the defendant's opening statenent
until the close of the state's evidence. He argues that he was
prejudiced by not having the opportunity to hear the state's
evi dence before opening, which resulted in defense counsel's
exaggerati ng what he woul d be able to prove.

La. Code Crim P. art. 765 provides in pertinent part:

The normal order of trial shall be as foll ows:

(4) The opening statenents of the state and

of the defendant;

(5) The presentation of the evidence of the

state, and of the defendant, and of the state

in rebuttal. The court in its discretion may

permt the introduction of additional evidence

prior to argunent;

The current version of the Louisiana Code of Crimna
Procedure becane effective in 1967. The official revision conments
reflect that the format of La. Code CGrim P. art. 765 follows gen-
erally the format of the applicable provisions of Code CGv. P. art.
1632, except for the legislature's deletion of the portion of the
civil procedure article that authorizes the court to vary the order
of trial. Wile the trial judge may have inherent discretion in
t he managenent of the case before himto deviate from the nornal
order established by the |egislature when sufficient justification
is denonstrated, the legislature has indicated its intent to give
| ess latitude for deviation in a crimnal proceeding than in a civ-
il trial. A defendant does not have a right to demand a devi ation

fromthe normal order of trial so that he can present his opening



statenent at the close of the state's evidence.

In the instant case, the only reason given by the defen-
dant at trial for requesting that his opening statenent be del ayed
was his representation to the trial judge that his opening state-
ment would reveal to the state the nanes of the wtnesses he
pl anned to call. However, the revelation of the identity of in-
t ended wi tnesses and defense strategy is a function of the content
given to the opening statenent by defense counsel rather than the
timng of the statenent. The same reason could be given for a re-
guest to deviate from the normal order of trial in every case.

I n response to counsel's request, the trial judge
cited La. Code Oim P. art. 765 and indicated that he m ght devi-
ate fromthe normal order if counsel could denonstrate "sone cir-
cunstances that would justify it." Counsel was unable to articu-

| ate any further reason for a change in the normal order of trial.

On appeal, defendant argues that because he did not have
t he opportunity to hear the state's evidence before his opening
statenent, defense counsel nmade representations to the jury about
what the defense would be able to prove that |ater proved incor-
rect. Qur review of the record indicates that defense counsel did
present evidence on nost of the issues he discussed in the opening
statenent. However, even if defense counsel overstated his proof
or specul ated on what he would be able to establish on cross-exam -
nation of the state's wtnesses, the consequences are not a product
of the normal order of trial but are a product of the scope and
content of the opening statenent. Both the prosecution and the
def ense coul d doubt| ess fashion nore accurate opening statenents if
they could prepare themw th the benefit of a testinonial record.
However, the order of trial has been established by the |egislature
with a viewto giving the jurors a valuable preview of the case.
Def ense counsel can nake good use of the opportunity to address the

jury at the outset of trial w thout exaggerating his case or re-
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vealing the details of the defense. The trial judge did not err in
refusing counsel's request to defer his opening statenent unti
after the presentation of the state's evidence.

Assignnment of Error No. 19 is without nerit.

Assi gnment of Error No. 23

Def endant contends the trial judge erred in not granting
his nmotion for mstrial during the testinony of Carlos Saavedra.
He argues that he was prejudiced by Saavedra's assertion that he
had received a death threat "fromjail.'

La. Code Crim P. art. 771 provides that a mstrial may
be granted on notion of the defendant when a coment of a w tness
is of such a nature that it mght create prejudi ce against the def-
endant, if an adnonition to the jury is not sufficient to assure
the defendant a fair trial. Wen the trial court is satisfied that
an adnonition to the jury is sufficient to protect the defendant,
that is the preferred renedy. A trial court's ruling denying a
mstrial will not be disturbed absent an abuse of discretion.

State v. Narcisse, 426 So. 2d 118 (La. 1983), cert. denied, 464

U S. 865 (1983).

In the instant case, the prosecutor asked Saavedra how
many tinmes he had noved since his involvenent as a wtness in the
case. Defendant made no objection to that inquiry. The w tness
answered that he had noved four or five tines. Then, wthout a
further question being asked, the w tness vol unt eered:

And one tinme | was at a hotel, because they

said that fromjail they were going to send to

kill me.

When t he defendant objected to the unsolicited remark and
noved for a mstrial, the trial judge responded by adnoni shing the
jury as follows:

Ladies and gentlenen of the jury, the
remar k made by the wtness in response to the
gquestion, that soneone fromthe jail had said

they would kill him 1is inproper, and you
shoul d disregard that and not consider that as

11



part of the evidence in this case.

M. Blanco [the interpreter], instruct

M . Saavedra that he should not -- he should

be directly responsive to the question; he

should not volunteer information that's not

required by the questions; and he shoul d not

tell wus, generally speaking, he should not

tell us what other people may have told him

ot her people that are not parties to this pro-

ceedi ng.

Def endant argues that the adnonition was not sufficient
to protect himagainst the prejudicial inference that defendant was
going to "arrange" for Saavedra's death, a crinme simlar to that
for which he was being tried. W note, however, that in his open-
ing statenent, defense counsel hinself volunteered that Saavedra
woul d testify that he had asked to be put in the FBI w tness pro-
tection program because "we're worried about Manuel Otiz killing
me." The non-responsive remark of Saavedra which fornmed the basis
of the notion for mstrial was a |l ess prejudicial version of testi-
nmony predicted by the defense in opening statenent. The unsolicit-
ed comment of Saavedra did not refer directly to the defendant.

The trial judge adnonished the jury that the remark was
i nproper and instructed the witness not to volunteer information in
the future. W cannot conclude that the unsolicited response was
so prejudicial that the court's adnonition was insufficient to in-
sure the defendant a fair trial, especially when the defense itself
had al ready put the issue before the jury in its opening statenent
in much nore explicit ternms. The trial judge did not abuse his

di scretion in denying defendant's notion for mstrial.

Assignnment of Error No. 23 is without nerit.

Assi gnment of Error No. 29

Def endant contends the trial judge erred in denying his
nmotion for post verdict judgnent of acquittal based on alleged in-

sufficiency of the evidence.® He argues that the evidence did not

® Defendant filed a notion for post verdict judgnent of ac-
quittal pursuant to La. Code Crim P. art. 821, properly raising
the issue of the sufficiency of the evidence. It is clear that
he is seeking review under the standards applicable to a notion
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support a first degree nurder conviction on either of the counts
char ged.

The constitutional standard for evaluating the sufficien-
cy of the evidence is whether, upon view ng the evidence in the
I ight nost favorable to the prosecution, any rational trier of fact
could find that the state proved all of the essential elenents of

the crine beyond a reasonabl e doubt. Jackson v. Virginia, 443 U S

307 (1979). When circunstantial evidence is used to prove the
comm ssion of an offense, La. R S. 15:438 requires that "assum ng
every fact to be proved that the evidence tends to prove, in order
to convict, it must exclude every reasonabl e hypothesis of inno-
cence." This is not a separate test to be applied when
circunstantial evidence forns the basis of a conviction; all evi-
dence, both direct and circunstantial, nust be sufficient to satis-
fy a rational juror that the defendant is guilty beyond a reason-

able doubt. State v. Porretto, 468 So. 2d 1142 (La. 1985).

The Loui si ana Legi sl ature has defined first degree nur-
der as the killing of a human bei ng under any one of several spe-
cific listed circunstances. Coupled with each of the listed cir-
cunstances is the additional requirenent that the offender have
specific intent. The circunstances recited in defendant's first
degree nurder indictnment and as to which the judge charged the jury
were as follows: 1

A. First degree nurder is the killing of a
human bei ng:

(1) Wen the offender has specific intent to

kill or to inflict great bodily harm and is
engaged in the perpetration or attenpted per-

petration of . . . aggravated burglary . . . ;

for post verdict judgnment of acquittal, notw thstandi ng i nadver -
tent references to the trial judge's adverse ruling on a contem
poraneously filed notion for new trial.

10 Defendant did not object to the trial judge's charge to
the jury and has not raised any assignnments of error related to
the jury charges. The jury returned a verdict of "guilty of
first degree nmurder"” on both counts of the indictnment; it did not
specify which of the specific circunstances listed in La. R S.
14: 30 it found applicable.
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(3) When the offender has a specific intent
to kill or to inflict great bodily harm upon
nore than one person; or

(4) Wien the offender has specific intent to kill or
inflict great bodily harmand has offered . . . any-
t hi ng of value for the killing.

(Enphasi s added).

The verdict for the nurder of Tracie Wllians Otiz

The first circunmstance asserted by the state to support
def endant's conviction of the first degree nurder of Tracie WI -
liams Ortiz was that Ortiz was a principal to a nurder conmtted
with specific intent to kill while the perpetrator was engaged in
the course of an aggravated burglary. |In order to support a con-
viction pursuant to La. RS 14:30(A) (1), the evidence had to show
that the perpetrator commtted a felony-nurder with specific intent
to kill and that Otiz was a principal to that act. La. RS 14:24
provi des:

Al'l persons concerned in the conm ssion

of a crime, whether present or absent, and

whet her they directly conmt the act consti-

tuting the offense, aid and abet in its com

m ssion, or directly or indirectly counsel or

procure another to commt the crinme, are prin-
ci pals. (Enphasis added).

Not all principals are autonmatically guilty of the sane
grade of the offense. W have held that in order to be a principal
to first degree nmurder, an accused who did not physically commt
the crime nust be shown to have personally possessed the specific

intent that the victimbe kill ed. State v. West, 568 So. 2d 1019

(La. 1990); State v. Holnmes, 388 So. 2d 722 (La. 1980).%' 1In the

1 Not all states require that a principal to a felony-nur-
der share specific intent to kill the victimwth the actua
perpetrator. For a discussion of the varying state statutes, see
Tison v. Arizona, 481 U S. 137 (1987), wherein the United States
Suprene Court found that a sentence of death for a principal who
did not physically commt the offense does not violate the Eighth
Amendnent prohi bition of cruel and unusual punishnment where the
def endant was a princi pal who had substantial participation in
the fel ony-nmurder and where his nental state was one of reckless
indifference to human Iife (a | esser standard than specific in-
tent). The statute at issue in Tison, unlike the Louisiana first
degree murder statute, did not require specific intent to kill a
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i nstant case, the jury could reasonably have concl uded based on the
evidence that Otiz shared with the assassin the specific intent to
murder Tracie in accordance with the plan he had devised. The tes-
timony of Carlos Saavedra denonstrated that Otiz wanted Tracie
dead in order to collect insurance proceeds approaching one mllion
dol lars. He concocted a plan whereby he would give a key to her
home to a hit-man who woul d be paid a cut of the insurance noney.
He pl anned to provide the nurder weapon and to be out of the coun-
try when the nmurder occurred. The crine occurred in substantial
conpliance wth defendant's plan. Thus, there was sufficient evi-
dence to support the specific intent conponent of the crine so that
Otiz could be found guilty as a principal to first degree nurder
if the crime was commtted in the course of an aggravated burglary
and he was a principal to the aggravated burglary.

La. RS 14:60 defines an aggravated burglary as the un-
aut hori zed entry of an inhabited dwelling with the intent to commt
a felony therein if the offender is arnmed with a weapon upon entry,
arms hinself after entering, or conmts a battery upon any person
whil e inside or upon entering or leaving. To be guilty as a prin-
cipal to a burglary, the offender does not have to personally enter

the burgled building. State v. Kinble, 375 So. 2d 924 (La. 1979).

And whi |l e possession of a dangerous weapon is an essential conpo-
nent of the comm ssion of the aggravated burglary, a person may be
a principal to the offense even though he did not personally have

possessi on of the weapon used in the comm ssion of the crine. See

State v. Dom nick, 354 So. 2d 1316 (La. 1978).
An essential elenment of the crine of aggravated burglary

is "unauthorized entry." The only evidence of fered suggested that

def endant hinself had | awful access to the prem ses. However, that
did not prevent a finding by the jury that an unauthorized entry
and aggravated burglary occurred under the particular facts and

circunstances of this case. An "unauthorized entry" is an entry

victimnmurdered in the course of a felony.
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w t hout consent, express or inplied. State v. Dunn, 263 La. 58,

267 So. 2d 193 (1972). In the case of a private dwelling, a person
must have the consent of an occupant or an occupant's agent to
constitute a defense to "unauthorized entry." This consent nust be

given by a person with the authority and capacity to consent.

State v. Lozier, 375 So. 2d 1333 (La. 1979). However, even if a

person has |awful access to enter a prem ses hinmself, he is not
enpowered to grant |awful authority to another to enter for the

purpose of commtting a felony. In State v. Gendusa, 193 La. 59,

190 So. 332 (1939), cert. denied, 308 U S. 511, we held that al-

t hough a servant nmay have authority to enter a residence, where he
conspires with another and allows entry so that his co-conspirator
can commt a felony, both are guilty of burglary.

O particular interest is the decision in Davis v. State

of Mssissippi, 611 So. 2d 906 (Mss. 1992). In that case, a hus-

band charged as a principal to a burglary of his ow hone contested
hi s conviction. He clainmed that he had authorized his friend,
Brown, to enter his honme for the purpose of robbing and raping his
wfe. He argued that since there was no "unauthorized entry,"
t here had been no burglary and, consequently, he could not be an
accessory to that offense. The court soundly rejected such reason-
i ng and expl ai ned:

Whil e Davis had the authority to consent to

Brown's entry into the trailer for a |awul

pur pose, by no stretch of reasoning could he

be considered as having a right to authorize

Brown's entry to rob and rape Ms. Davis.

it'mbuid be nonstrous to hold that Davis

had any authority whatever to permt Brown to

enter the trailer for the purpose of robbing

and raping his wife, and having no such au-

thority, his consent did not prevent Brown's

entry from having been burglarious. 611 So. 2d

at 912.

Since Davis aided and abetted Brown in the burglary, he
was equally guilty as a principal to the burglary. Qher courts
consi dering the i ssue have al so concluded that one party with | aw

ful access to a prem ses cannot grant |awful authority to another
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to enter to coomt a felony agai nst another occupant. Any purport-
ed perm ssion given for such a purpose is wthout effect and does
not prevent the entry fromconstituting a burglary.?

Just as in Davis, the person(s) who nurdered Tracie can-
not reasonably have believed that Otiz had lawful authority to
grant access to the premses for the purpose of nurdering her. Ac-
cordingly, under the particular circunstances of this case, the
jury could have found that the assassin did not have authority to
enter the victinm s residence. ®®

The final key elenent of the crinme of burglary is that
t he accused nust have had the intent to conmt a felony at the no-

ment of entry. State v. lLockhart, 438 So. 2d 1089 (La. 1983). The

jury had sufficient evidence to warrant a concl usion that the nur-
derer entered the residence with the intent to carry out the nur-
der-for-hire plan hatched by Otiz and that Otiz aided and abetted
himin doing so wth the intent that Tracie be killed. The evi-
dence suggested that Otiz had given the assassin a key to the res-
i dence and provided information about the victims activities. It
was not necessary for the state to prove the identity of both prin-
cipals in order to convict Ortiz of burglary; it was only necessary
to prove that soneone made an unauthorized entry with the requisite
mental intent and that the accused was a person concerned in the

comm ssion of the crine. State v. lrwin, 535 So. 2d 365 (La

12 See Fotopoulos v. State, 608 So. 2d 784 (Fla. 1992),
cert. denied, 508 U.S. 924; Damco v. State, 16 So. 2d 43 (Fl a.
1943); K.P.M v. State, 446 So. 2d 723 (Fla. App. 1984); People
v. Harris, 338 N.E 2d 129 (IIl. App. 1975); People v. Castile,
339 N.E.2d 366 (Ill. App. 1975); Smth v. State, 477 N E. 2d 857
(I'nd. 1985); State v. Upchurch, 421 S. E 2d 577 (N.C. 1992); State
v. Tolley, 226 S.E 2d 672 (N.C. App. 1976), rev. denied, 229
S. E. 2d 691.

3 W note that it is the evil purpose of the party
purporting to grant authority (Otiz) that makes the grant in-
valid. This court has specifically rejected the argunent that
the concealed crimnal intent of the party entering renders the
entry unauthorized, in a case where the entry was ot herw se
aut horized by a person with the capacity to consent and who did
not authorize the entry for the purpose of facilitating the com
m ssion of a felony upon a co-occupant. State v. Dunn, 263 La.
58, 267 So. 2d 193 (1972).
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1988) .

Accordingly, the jury was entitled to return a verdict of
first degree nmurder of Tracie Wllianms Otiz pursuant to La. R S
14: 30(A) (1). Def endant was a principal wth specific intent to
kill and ai ded, abetted and procured another to conmt a nurder in
the course of an aggravated burglary.

The second circunstance asserted by the state as a basis
for the first degree nurder conviction is that the offender had a
specific intent to kill or inflict great bodily harm upon nore than
one person. La. RS 14:30(A)(3). There is no question that the
assassin had the requisite specific intent and did, in fact, cause
the death of nore than one person. Wether or not he expected to
find Cheryl Mallory in the condom ni um when he entered, he forned
the specific intent to kill her once her presence was known. Thus,
the evidence clearly established that the assassin was guilty of
first degree nmurder by virtue of having caused the deaths of nore
t han one person.

A nore difficult question is whether Ortiz, as a princi-
pal to the crinme, had the requisite specific intent to kill nore
than one person. A principal to a crinme nust personally possess
the requisite nental intent required for the comm ssion of the of-

fense. State v. West, 568 So. 2d 1019 (La. 1990). For purposes of

the guilt phase of the trial, it was not sufficient for the jury to
find that defendant nerely created a risk of the death of nore than
one person. The statute required the jurors to find that defendant
actively desired the result that followed fromhis actions.

The evi dence supported the jury's conclusion that Otiz
procured sonmeone to kill his wife, Tracie, in order to collect the
proceeds of policies of insurance on her |life. However, there was
no evi dence to suggest that Otiz conceived of the death of Mallory
as part of the insurance fraud schene. Rather, the evidence sug-
gested that Mallory was nmurdered sinply because she happened to be

at the condom ni um when the assassin appeared to kill Tracie. No
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evi dence was adduced to suggest that Otiz contenplated Mallory's
presence at the condom nium mnuch |ess her nurder. Based on the
evidence in this record, the jury could not have concl uded beyond
a reasonabl e doubt that Otiz actively desired the death of Cheryl
Mal | ory. Thus, the jury could not reasonably have found that he
was a principal to a nurder conmtted with the intent to kill or
seriously injure nore than one person. A verdict of guilty pursu-
ant to La. R S. 14:30(A)(3) was not warranted.

Finally, the state asserted that the first degree nurder
conviction was justified pursuant to La. R S. 14:30(A)(4) because
t he evi dence showed that Otiz had specific intent to kill Tracie
and offered sonething of value to soneone else to induce the
comm ssion of the nurder. The evidence that Otiz paid or offered
to give sonething of value to the assassin who actually accom
plished the murder was circunstantial. However, Saavedra testified
that | ess than two nonths before the nmurders, defendant was negoti -
ating wth Saavedra for Tracie's nurder in exchange for 1/3 of the
life insurance proceeds. Otiz only broke off negotiations with
Saavedra because Saavedra represented that he could not do the job
al one and wanted to invol ve anot her person unknown to Otiz. There
was no evidence that Otiz ever abandoned his nurder-for-hire
schene. The | ast understanding of Saavedra was that defendant was
going to bring in an assassin with para-mlitary experience from El

Sal vador, who was known as "Hercules," to do the job in place of
Saavedra. The fact that Saavedra was reporting these details of
t he planned nurder to FBI agents nonths before its occurrence, and
the fact that they testified to their numerous neetings wth
Saavedra corroborated Saavedra's testinony of the nurder-for-hire
schene.

The crime was eventually commtted | ess that two nonths
after the cessation of these negotiations in a manner strikingly

simlar to that planned with Saavedra. The evi dence supported the

conclusion that Otiz had purchased the nurder weapon (a relatively
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rare knife) that killed Tracie just days before the nurder. He
also left the country right before the crime, just as he had told
Saavedra he would. The jury was entitled to conclude that Otiz
arranged for someone to commt the crinme. |In our view, the circum
stances were al so sufficient to support the conclusion that he paid
the assassin for the job. The only other hypothesis is that he
found sonmeone to commt the crine as a favor. 1In view of the prior
negotiations with Saavedra, the jury could have excluded this hy-
pot hesis as unreasonable. A jury is entitled to accept the
prosecution's hypothesis of guilt based on circunstantial evidence,
when it is consistent overall with the evidence, and where the
defendant's circunstantial theory of innocence is renote. State v.
Graham 422 So. 2d 123 (La. 1982).

Def endant primarily argues that the first degree nurder
verdict is insupportable because the state's case rested heavily on
the testinony of Carlos Saavedra, which he clainms was so inconsis-
tent and unreliable that it cannot be considered constitutionally
sufficient to support his conviction. We di sagr ee. Wi | e
Saavedra's testinony may have been inconsistent in sone instances
and whil e he may have been inpeached regarding his sale of Florida
lottery tickets, his story regarding his conversations with Otiz
was corroborated by the FBI agents who testified that he was work-
ing wwth themand reporting the details of the nurder-for-hire in-
surance fraud schene throughout the summer before the nmurders. The
fact that the crinme was commtted in substantial conformty with
the plan he reported to the FBI substantiated Saavedra's testinony.
Accordingly, there was sufficient evidence to convict defendant
with the first degree nurder of Tracie Wllianms Otiz pursuant to

La. RS 14:30(A)(4).

The verdict for the murder of Cheryl Mllory

Wile we are satisfied that there was sufficient evidence

to support a first degree murder conviction for the nurder of
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Tracie Wllianms Otiz, we do not believe the sane verdict was sup-
ported by the evidence as to the nurder of Cheryl Mallory. W find
no evidence in the record sufficient to support an inference that
Otiz ever offered anyone anything of value for Cheryl's nurder.
Thus, a first degree nurder verdict was not warranted pursuant to
La. R S. 14:30(A)(4). Nor can we find defendant guilty of the
first degree murder of Cheryl pursuant to La. R S. 14:30(A) (3) by
virtue of specifically intending the deaths of nore than one per-
son, for the sanme reasons articul ated above regarding Tracie.

Finally, the evidence was not sufficient to support a
finding that defendant was guilty as a principal to the first de-
gree felony-murder of Cheryl pursuant to La. R S. 14:30(A)(1). In
certain cases, circunstantial evidence mght justify a finding that
the nmurder plan called for the elimnation of persons other than
the main target. However, the evidence of the plot to kill Tracie
in this case did not extend to other victins. W can find no evi-
dence to support a conclusion that defendant shared the specific
intent to kill Cheryl that was doubtless fornul ated by the assassin
after his entry into the condom nium when he discovered Cheryl
there with Tracie. The specific intent of the assassin to nurder
Cheryl cannot be automatically inputed to defendant. State v.
Hol nes, 388 So. 2d 722 (La. 1980). Therefore, defendant's first
degree murder conviction and death sentence for the nurder of
Cheryl Mallory nmust be reversed.

Under State v. Byrd, 385 So. 2d 248 (La. 1980) and La.

Code Crim P. art. 821, the discharge of the defendant is neither
necessary nor proper when the evidence supports a conviction on a
| esser and included offense which was a | egislatively authorized
responsi ve verdict. La. RS 14:30.1 in pertinent part defines
second degree nurder as the killing of a human bei ng when the of -
fender is engaged in the perpetration of an aggravated burglary,
even though there was no specific intent to kill. As noted herein-

above, there was sufficient evidence to conclude that defendant was
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a principal to the comm ssion of an aggravated burglary, during
whi ch a second nurder occurred, although he had no specific intent
that Mallory be killed. Furthernore, second degree nurder is a
| egi sl atively provided responsive verdict to first degree nurder.
La. Code Cim P. art. 814. Thus, it is not necessary to remand
this case for a newtrial in order to convict defendant of the sec-
ond degree nmurder of Cheryl Mallory.

Accordingly, we nodify the jury verdict and render a
j udgnment of conviction of second degree nurder for the nurder of
Cheryl Mallory. W remand the nmatter to the trial court for sen-
tencing on the nodified judgenent of conviction. La. Code &Gim P.

art. 821.

SENTENCE REVI EW
Article I, section 20 of the Louisiana Constitution pro-
hibits cruel, excessive, or unusual punishnent. La. Code Crim P.
art. 905.9 provides that this court shall review every sentence of
death to determne if it is excessive. The criteria for review are
established in La. Sup. &. R 28, 8 1, which provides:
Every sentence of death shall be reviewed by
this court to determine if it is excessive.
In determ ni ng whether the sentence is exces-
sive the court shall determ ne:
(a) whet her the sentence was i nposed
under the influence of passion, prejudice or
any other arbitrary factors, and
(b) whet her the evidence supports the
jury's finding of a statutory aggravating cir-
cunst ance, and
(c) whether the sentence is disproportionate to the

penalty inposed in simlar cases, considering both the
crinme and t he defendant.

(a) PASSI ON, PREJUDI CE OR ANY OTHER
ARBI TRARY FACTORS
There is no evidence that passion, prejudice or any other

arbitrary factors influenced the jury in its recomendati on of the

death sentence for the nmurder of Tracie Wllians Otiz.
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Def endant's contentions regarding the conduct of the prosecutor
during closing argunent to the jury and the effectiveness of de-
fense counsel during the penalty phase of the trial have been con-
sidered by us and found to be either without nerit or better suited

to post-conviction review

(b) STATUTORY AGGRAVATI NG CI RCUMSTANCES

The jury in its verdict found the foll ow ng aggravating
ci rcunst ances:

(a) The offender was engaged in (as a princi-

pal) the perpetration of an aggravated bur-

glary. (La. Code Crim P. art. 905.4 A(1));

(b) The offender knowi ngly created a risk of

death or great bodily harm to nore than one

person. (La. Code Crim P. art. 905.4 A(4));

(c) The offender offered sonething of val ue

for the comm ssion of the offense. (La. code

Cim P. art. 905.4 A(5));

(d) The offense was commtted in an especial -

l'y heinous, atrocious or cruel manner. (La.

Code Crim P. art. 905 A(7)).

As we expl ai ned herei nabove, the jury was justified in
finding the aggravated circunstance set forth in La. Code Cim P.
art. 905.4 A(5). The evidence admtted, albeit circunstanti al
was sufficient to support the jury's conclusion that the defendant
of fered sonething of value for the killing of his wfe.

W need not address the other aggravating circunstances
found by the jury because the failure of one aggravating circum
stance does not invalidate others, properly found, unless introduc-

tion of evidence in support of the invalid circunstance interjects

an arbitrary factor into the proceedings.'* State v. Martin, 93-

0258 (La. 10/17/94); 645 So. 2d 190, cert. denied, 515 U S. 1105

(1995). Evidence that defendant was a principal to a nurder com
mtted in the course of an aggravated burglary was offered to prove

one of the circunstances supporting his first degree nurder convic-

4 We do not by our treatnent of only one aggravating
circunstance inply that one or nore of the other aggravating
ci rcunstances found by the jury were invalid.
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tion. Evidence of the nmanner of Tracie's death and the potenti al
risk of harmto nore than one person was part of the facts sur-
rounding the murder. It is clear that the adm ssion of this evi-

dence did not interject an arbitrary factor into the proceedings.

(© PROPORTI ONALI TY TO THE PENALTY | MPOSED
IN SI'M LAR CASES

Federal constitutional |aw does not require a proportion-

ality review Pulley v. Harris, 465 U S. 37 (1984). Nonet hel ess,

La. Sup. C. R 28, 8§ 4(b) provides that the district attorney
shall file wth this court a list of each first degree nurder case
tried after January 1, 1976 in the district in which sentence was
i nposed. The state's list reveals that fifty-seven first degree
murder cases were tried in the Twenty-Fourth Judicial D strict
Court for the Parish of Jefferson since January 1, 1976. Qur re-
search reveals that jurors in the Twenty-Fourth Judicial District
have recommended the death penalty in thirteen cases since January
1, 1976.

Only one nmurder-for-hire case has been prosecuted by the
district attorney in Jefferson Parish as a first degree nurder

case. In that case, State v. Parks, 422 So. 2d 1164 (La. 1982),

the defendant wife conceived a plan to split |life insurance pro-
ceeds on the |ife of her husband with her |over, who actually ac-
conpl i shed the nmurder according to their joint plan. The jury con-
victed the wife of second degree nurder. G ven the scarcity of
conparabl e cases in Jefferson Parish, it is appropriate to | ook be-
yond the judicial district in which sentence was i nposed and con-
duct the proportionality review on a state-wide basis. State v.

Davis, 92-1623 (La. 5/23/94); 637 So. 2d 1012, cert. denied, 513

U S. 975.
Thr oughout the state since 1976, there have been rel a-
tively few nmurder-for-hire convictions in conparison to other first

degree nurder convictions. |In nost cases arising under La. R S
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14:30 (A)(4), a life sentence has been recommended.!® However in

State v. Smth, 600 So. 2d 1319 (La. 1992), a death sentence was

i nposed on the party who procured the services of another to con-
struct an expl osive device and affix it to the victims car.® And
we recently affirmed the conviction and death sentence of a defen-

dant hired to kill the wife of another man. State v. Lavalais, 95-

0320 (La. 11/25/96); 685 So. 2d 1048.

Al t hough we recognize that the death penalty has been
infrequently applied in cases involving nmurder-for-hire, this fact
al one in not dispositive on the issue of proportionality. As we
noted in Lavalais, we would forever preclude the possibility of
inposing a death sentence in a nurder-for-hire case if we held,
based on the small sanpling of cases available, that the inposition
of a death penalty is disproportional sinply because other juries
recommended life in the precedi ng cases. It is also noteworthy
that this case involved nultiple nurders. Louisiana juries have
frequently recommended the death penalty in such cases. W do not
find that defendant's death sentence is disproportionate.

The Uni form Capital Sentence Report and the Capital In-
vestigation Report indicate that defendant is a white male born
Cctober 13, 1957 in El Salvador. He was 35 years old at the tine
of the offense. 1In 1979, defendant married a native El Sal vadoran,
Ana Eraheta. Before divorcing in 1991, they had one son who i s now
15 years old. Defendant also has a son born out of wedlock a few

weeks after the murders to Marta A. Vaquez. Defendant, who is not

15 See State v. Jones, 607 So. 2d 826 (La. 1993); State v.
Vel ez, 588 So. 2d 116 (La. App. 3rd Cr. 1991), wit denied, 592
So. 2d 408 (La. 1992), cert. denied sub nom, Quintero-Cruz v.
Loui siana, 505 U. S. 1220; State v. Flem ng, 574 So. 2d 486 (La.
App. 4th Cr. 1991), wit denied, 592 So. 2d 1313 (La. 1992);
State v. Seward, 509 So. 2d 413 (La. 1987); State v. Wodcock,
No. 275-167 "I", as reported in State v. Koll, 463 So. 2d 774
(La. App. 4th Gr. 1985), wit denied, 467 So. 2d 1131 (La.
1985); State v. Ester, 458 So. 2d 1357 (La. App. 2d Cr. 1984),
wit denied, 464 So. 2d 313 (La. 1985); State v. Johnson, 438 So.
2d 1091 (La. 1983); State v. Witt, 404 So. 2d 254 (La. 1981);
State v. Sylvester, 388 So. 2d 1155 (La. 1980).

6 The conviction was reversed by this court on other
grounds. On retrial, the defendant was acquitted.
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a United States citizen, emgrated to this country in 1980 and
wor ked as a mechanic until 1988. Def endant married the victim
Tracie Otiz, in My, 1992. The defendant had no crimnal history.

After having considered the above factors, we are unable
to say that the sentence of death in the instant case is di spropor-
tionate to the penalty inposed in simlar cases, considering both
the crinme and the defendant.

Hence, based on the above criteria, we do not consider
that defendant's sentence of death for the nurder of Tracie WI -

liams Ortiz was cruel, excessive, or unusual punishnent.

DECREE

For the reasons assigned, defendant's conviction and
death sentence for the nurder of Tracie Wllianms Otiz are affirned
for all purposes except that this judgnent shall not serve as a
condition precedent to execution as provided by La. R S. 15:567
until (a) defendant fails to petition the United States Suprene
Court tinely for certiorari; (b) that court denies his petition for
certiorari; (c) having filed for and been denied certiorari, defen-
dant fails to petition the United States Suprene Court tinely, un-
der their prevailing rules, for applying for rehearing of denial of
certiorari; or (d) that court denies his application for rehearing.

Def endant's conviction of first degree nurder and his
death sentence for the nurder of Cheryl Mallory is set aside. The
jury's verdict of first degree nurder is hereby nodified and a
j udgnent of conviction of second degree nurder is rendered. W
remand the case to the trial court for sentencing on the nodified

judgnent. La. Code Crim P. art. 821.
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Note to Publishing Conpanies: This appendix is not designated for

publication in any print or electronic format.

APPENDI X - 96- KA- 1609

PRETRI AL | SSUES

Assi gnments of Error Nos. 1 and 2

Def endant contends the trial judge erred in failing to
conduct a hearing on defendant's notion to suppress an identifica-
tion made by Debra Kospelich. He also contends that the trial

judge erred in failing to suppress an identification by Vickie



Billiot. He argues that the identification procedures were inprop-
er and tainted later identifications by the witnesses.!?

On Cctober 25, 1992, police interviewed a WAl - Mart assi s-
tant store nmanager, Debra Kospelich, who participated in the sale
of two Gock nine millinmeter pistols to Tracie Wllianms in July,
1992. Police showed Kospelich a single photograph of the defen-
dant; she identified himas the man with Traci e when she purchased
t he pistols.

On Nov. 5, 1992, police interviewed enployees of
Chal nette Jewelry Store about defendant's purchase of guns at that
store. Enployee Vickie Billiot recognized the paperwork on a gun
sal e that occurred on Cctober 17, 1992. She volunteered that she
had shown the same customer a Gerber Mark | tactical knife as part
of the transaction. She described the custoner as a Hi spanic nale
in his 30's. Billiot was then shown a single photograph of the de-
fendant; she identified defendant as the custoner to whom she had
shown the tactical knife. On March 1, 1993, as part of a follow up
investigation, Billiot again identified defendant as the custoner
i n guestion when shown a photographic array of six pictures.?

The state advised the court that it would not rely on the
out-of -court single photograph identifications of the defendant at
trial. Thus, the trial court correctly held that there was no rea-
son to suppress the single photograph identifications. However,
defendant further argued that the initial out-of-court identifica-
tions inpermssibly tainted later identifications, a matter on

whi ch he was entitled to a hearing.

! The state contends that neither of these photographic
identifications constituted an "identification procedure.” The
identifications in question were not identifications of the
def endant as the perpetrator of a crinme. Both witnesses nerely
identified the defendant as havi ng been present at a retail store
prior to the comm ssion of any crine and in connection with
noncrimnal activity. However, for purposes of this opinion we
will assune that an "identification" nmade under these circum
stances is subject to the sane rules that apply to procedures em
pl oyed for identification of a perpetrator.

2 Defendant does not attack the conposition or procedures
used with respect to the photographic array.



Singl e photograph identifications are generally viewed

W th suspicion. Simons v. United States, 390 U S. 377 (1968).

However, even where a suggestive pre-trial identification has oc-
curred, an in-court identification nmay be permssible if there does
not exist a "very substantial |ikelihood of irreparable m sidenti-

fication." Manson v. Brathwaite, 432 U S. 98 (1977). Factors con-

sidered in determning whether a substantial |ikelihood of m siden-
tification has been created are: 1) the opportunity of the w tness
to view the crimnal at the time of the crime; 2) the witness's
degree of attention; 3) the accuracy of his prior description of
the crimnal; 4) the level of certainty denonstrated at the con-
frontation; and 5) the tine between the crinme and the confronta-
tion. A defendant attenpting to suppress an identification bears
t he burden of proving the suggestiveness of the identification and
the likelihood that the initial identification procedure has or

wll result in a msidentification. State v. Chaney, 423 So. 2d

1092 (La. 1982).

In the instant case, both w tnesses had anple opportunity
to observe the defendant in a non-traumatic, relaxed, well |ighted
setting. Ms. Kospelich testified at trial that she particularly
renenbered the gun transaction because in her many years of work at
Wal - Mart, she had never before sold two guns at one tinme. She no-
ticed that Traci e appeared nervous and went over to the defendant
to consult with himabout the purchase during the transaction. The
circunstances of the sale were unusual enough that she interpreted
a kick under the counter from another clerk as an indication that
he, too, found the transaction peculiar.

| nasmuch as the wi tness had anpl e opportunity to view the
defendant at the store, paid attention to him and was certain of
her identification at trial, we do not believe that the single pho-
tograph identification during the state's initial investigation of
the crine created a substantial |ikelihood of |ater m sidentifica-

tion by Ms. Kospelich. Thus, the trial judge's failure to conduct



a hearing on the matter did not result in reversible error.

Ms. Billiot testified that she definitely renenbered the
def endant and a young boy that acconpanied himinto the Chal nette
store. She observed the defendant as he waited for assistance be-
cause all of the sales clerks were busy. For that reason she |eft
her normal secretarial post to assist him She had to dismantle a
di splay case in order to get out the tactical knife he wanted to
examne; it was an itemrarely sold in the store. Just as in the
case of Ms. Kospelich, this witness had anple opportunity to view
t he defendant, paid attention to him and was certain in her |ater
identifications.® Considering the totality of the circunstances,
there was not a substantial |ikelihood of irreparable m sidentifi-
cation that tainted either her in-court identification or her
March, 1992 photo array identification. The trial judge did not
err in denying defendant's notion to suppress Ms. Billiot's identi-
fications.

Assignnents of Error Nos. 1 and 2 are without nerit.

Assi gnnments of Error Nos. 3, 6, 7., 8, 9 and 10

Def endant contends that the trial judge erred in failing
t o suppress evidence seized pursuant to a search warrant of a resi-
dence |l ocated at 6694 Bellaire Drive in New Ol eans, the hone of
defendant's parents. Defendant argues that probable cause did not
exi st for the issuance of the warrant, that intentional m srepre-
sentations were nade to the issuing magi strate and that he was im
properly limted in his prosecution of the notion to suppress.

Pr obabl e cause for the i ssuance of a search warrant ex-

3 In addition to the photographic identification of the de-
fendant, State Exhibit 119 bears what appears to be the signature
of Manuel Otiz on the Firearns Transaction Record filed in
connection wth the purchase of Baretta handgun, Serial No.
01567N, on COct. 17, 1992. State Exhibit 118 is a receipt filled
out at the Chalnette store showing a sale to Manuel Otiz of the
sane handgun, identified by serial nunber, and a Gerber knife,
both on Cctober 17, 1992. Thus, there is docunentary evidence in
the record to back up the identification of Ms. Billiot and her
testinony that defendant was in the store on that date purchasing
a Cerber knife.



ists when it is established to the satisfaction of the issuing nag-
istrate that facts and circunstances within the affiant's know edge
are sufficient to support a reasonable belief that an offense has
been comm tted and that evidence of the crinme may be found at the

pl ace to be searched. State v. Lingle, 436 So. 2d 456 (La. 1983).

The di sputed search warrant was sworn out by Detective Bill Mouret.
The affiant detailed at length in the warrant application the dis-
covery of the murder victins, the | ack of evidence of forced entry
at the crine scene, and the discovery of large life insurance poli -
cies recently taken out on the life of Tracie Otiz, with defendant
designated as the beneficiary. The application recited that defen-
dant had listed the Bellaire address as his residence when he flew
into Mam on Nov. 21, 1992. In addition, the application de-
scribed a neeting between the Kenner police and confidential infor-
mant, Carl os Saavedra, during which Saavedra disclosed that in the
nmont hs before the nurder, defendant had offered him part of the
i nsurance proceeds on Tracie's life if he would kill her. There is
no question that the issuing nmagi strate had probabl e cause to issue
the search warrant in question based on the application submtted
to him

However, even where an application on its face supports
i ssuance, a warrant will be invalidated and the evidence seized
pursuant thereto will be suppressed if a trial judge finds that the
warrant was obtai ned through a fraud on the issuing nagistrate ac-
conplished by the affiant's deliberate and intentional m srepresen-

tations. State v. WIllians, 448 So. 2d 659 (La. 1984); State v.

Ogden, 391 So. 2d 434 (La. 1980). The burden of proof is on the
def endant to show that the application contained intentional ms-

representations. State v. Wllfarth, 376 So. 2d 107 (La. 1979).

VWhet her or not the defendant has net that burden is a determ nation
that rests within the discretion of the trier of fact. State v.
Klar, 400 So. 2d 610 (La. 1981).

After reviewing the record, we do not find any convincing



evidence that the affiant nade intentional and deliberate m srepre-
sentations to the nmagistrate. Wile there may have been sone dis-
crepanci es between the affidavit and |ater testinony at trial, the
determnation of the trial judge that no deliberate m srepresenta-
tions were made was within his sound discretion and his credibility

determ nations were not manifestly erroneous. State v. Klar, 400

So. 2d at 613. Moreover, even after disregarding the matters as to
whi ch there may have been inaccuracies, the affidavit still sup-
ported probabl e cause for the search.

Nei ther do we find any abuse of discretion in the rulings
of the trial judge before or during the hearing on the notion to
suppress. The trial judge did not abuse his discretion in requir-
i ng defendant to anmend his notion to suppress to state supporting
facts as required in La. Code Oim P. art. 703(E)(1). Nor did he
err inlimting the areas of cross-exam nation of the confidenti al
i nformant whose information was included in the application for a
warrant. The trial judge correctly ruled that any exam nation of
the informant would be limted to determ ning whether he had in
fact reported to the Kenner police the natters contained in the
affidavit. The credibility of the affiant was at issue at this
stage of the proceedings, not the credibility of the confidential

informant. State v. Babbitt, 363 So. 2d 690 (La. 1978). W sim -

larly find no abuse of discretion in the limtation of cross-exam -
nation of O ficer Gallagher since the questions either dealt with
i ssues not raised in the notion to suppress or irrelevant to a de-
termnation of the credibility of the affiant.

Finally, we find no error in the judge's refusal to order
Detective Mouret to refresh his recollection of addresses given for
t he defendant by the informant by reference to a non-di scoverable
recorded statenent of the informant. The detective actually an-
swered the question in later testinmony. Thus defendant can have
suffered no prejudice fromthe witness's failure to refresh his

recollection by use of the statenent. In sum our review of the
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record satisfies us that the trial judge did not infringe on the
defendant's right to properly explore the sufficiency of the proba-
bl e cause asserted to support the warrant or the good faith of the
affiant.

These Assignnents of Error are without nerit.

Assi gnnments of Error Nos. 4 & 11

Def endant contends that the trial judge's use of his con-
tenpt powers during pre-trial proceedings resulted in denial of his
right to counsel. Specifically, he contends that the trial judge
erred in holding open for too long a state notion to hold defense
counsel in contenpt. He also argues that a |ater contenpt order
interfered with his right to counsel

During a pre-trial notion, the state noved to have de-
fense counsel held in contenpt of court for failing to provide cer-
tain discovery to the state. The judge took the notion under ad-
visenent. Two days |ater, the pending notion was di scussed during
anot her pre-trial hearing. Defense counsel did not press for an
i mredi ate disposition of the notion. Seven days l|later, the trial
judge granted the state's notion for a continuance on the contenpt
hearing. Defendant conpl ai ned about the delay but did not nove to
have the matter schedul ed for hearing until October 4, 1993. The
judge agreed to hear the matter in Novenber, 1993 but the state
withdrew its notion for contenpt on Nov. 11, 1993.

Def endant has made no show ng that the pendency of the
nmotion prejudiced him Counsel continued to vigorously pursue pre-
trial notions and trial preparation while the notion was pendi ng.
W will not reverse a conviction or sentence because of pre-trial
conduct which does not affect the substantial rights of the ac-
cused.

Def endant al so contends that the trial judge erred when
it found defense counsel in direct contenpt of court on March 8,

1994, as a consequence of remarks made by counsel about why the



trial judge had granted the state's request for a continuance of a
hearing. He argues that the ruling deprived himof effective as-
si stance of counsel.

Pursuant to defense counsel's application for supervisory
wits, the court of appeal pronptly set aside the contenpt order
and vacated any renai ning unserved sentence.* |t does not appear
t hat defense counsel was incarcerated for any appreciable | ength of
time. Moreover, there is no showng that this brief episode was
prejudicial to the defendant. Defendant hired another attorney to
represent himduring pre-trial proceedings on April 6, 1994 and was
represented by two attorneys until his original counsel wthdrew
fromthe case on May 23, 1994. There is no evidence in the record
that the trial judge's ruling, however incorrect, adversely affect-
ed defendant's right to counsel

Assignnents of Error Nos. 4 and 11 are without nerit.

Assi gnment _of Error No. 5

Def endant contends the trial judge should have granted
his notion to recuse the district attorney's office from prosecu-
tion of the case. He argues that the assistant district attorney
assigned to the case had devel oped a personal bias in the case.

At the tinme defendant nmade his notion to recuse, he did
not cite personal interest or bias as the grounds for recusal. Nor
did he cite any other ground for recusal recognized in La. Code

Crim P. art. 680. Pursuant to La. Code Crim P. art. 841 and our

holding in State v. Taylor, 93-2201 (La. 2/28/96); 669 So. 2d 364,

cert. denied, 117 S.Ct. 162. we do not review assigned errors un-

|l ess the trial court was contenporaneously made aware of the objec-

tion and the grounds therefor. See also State v. Arvie, 505 So. 2d

44 (La. 1987).

Moreover, it is clear that there was no evidence to sup-

4 State v. Regan, 94-172 (La. App. 5th Cr. 3/18/94); cert.
denied., 94-0609 (La. 3/25/94); 635 So. 2d 242.
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port the charge that the district attorney's office was so infected
wi th personal interest and bias that recusal was warranted. The
trial judge did not err in denying the notion.

Assignnment of Error No. 5 is without nerit.

Assi gnment of Error No. 12

Def endant contends the trial judge erred in requiring him
to designate one of his two attorneys as | ead counsel in the case.
He argues that this ruling adversely affected his relationship with
counsel and infringed on his right to counsel.

While there is no procedural rule requiring the designa-
tion of lead counsel in a crimnal proceeding, the trial judge has
i nherent powers to inpose such reasonable requirenents as wll fa-
cilitate the admnistration of justice and the managenent of the
court's docket. The record reflects that the trial judge required
a designation because the two defense attorneys were in different
offices and the court desired that there be a designated official
contact for purposes of communicating court business. The judge
assured defendant that both defense attorneys could actively par-
ticipate in the defense.

Pursuant to the judge's order, defendant designated one
of his two attorneys as "contact counsel." Eleven days |ater the
other attorney withdrew fromthe case, for reasons not shown in the
record. No showi ng has been nade that the requirenent for desig-
nation of |ead counsel in any way prejudi ced the defense. Defen-
dant continued to be vigorously represented during the pre-trial
and trial of the case.

Assignnment of Error No. 12 is without nerit.

Assi gnment of Error No. 13

Def endant contends that even if the warrant to search the
Bel laire residence was proper, the police should not have seized

"six torn pages" found in the hone which were not described in the



warrant. He also contends in this assignnment that recordation of
a telephone conversation between hinself and Detective Mouret
violated his privacy rights. He argues that the trial court should
have granted his notion to suppress this evidence.

The application contained a |ist of evidence to be seized
which read in pertinent part:

[Alny and all insurance policies, binders,

applications or contracts listing the insured

as Tracie J. Wllians, Tracie J. Otiz, Mnuel

A Otiz and Manuel A Otiz Navarro . . . pa-

pers or informational brochures and panphlets

on obtaining visas or actual visas to visit

the United Sates . . . any and all airbills,

recei pts, envelopes or packages mailed wth

Federal Express addressed to or from Manuel A

Otiz . . . any and all marriage licenses in
t he nane of Manuel A Otiz Navarro

A peace officer in the course of executing a search war-
rant may seize things that may constitute evidence tending to prove

the comm ssion of a crinme, whether or not described in the warrant.

La. Code Crim P. art. 165; Coolidge v. New Hanpshire, 403 U S. 443

(1971); State v. Feeback, 414 So. 2d 1229 (La. 1982). The state

admtted at the notion to suppress that the disputed "six torn pag-

es" dealt with ownership of an Isuzu truck and its exportation over
t he Texas border; they were not specifically listed in the warrant.
However, in the instant case, the officers were |awfully searchi ng,
pursuant to a warrant, for tools that may have been used to renove
the identification nunbers fromthe knife believed to be the nurder
weapon. They were enpowered to force open a tool box where such
tools m ght have been kept. Wen the tool box was opened, they
came upon papers including the life insurance policies specifically
mentioned in the warrant. They were entitled to exam ne other pa-
pers also found in the toolbox to determne if they also fell wth-
in the scope of the warrant.

At the hearing on the notion to suppress the evidence,

the officer who seized the papers testified that he believed at the

time that the docunents concerning the Isuzu vehicle could have



been related to the nurder because one of the victins was shot with
a 9 mllineter pistol and several such pistols had been reported
stolen along with the Isuzu before the nurders. In addition, in
view of Saavedra's reports of a schene to take vehicles over the
border for sale in Central America, the officers were fully justi-
fied in seizing the "six torn pages" as potential evidence of an-
other offense. The trial judge was correct in refusing to suppress
t he sei zed evi dence.

Def endant al so argues that the trial judge erred in not
suppressing a taped tel ephone conversation between hinself and Det.
Mouret. He clainms that it was an invasion of his privacy to tape
the conversation w thout his consent and w thout advising him of
his Mranda rights. It is well settled that the secret recordation
of a conversation by a peace officer acting under color of |aw
wi t hout the consent of the party recorded is permssible. La. RS
15:1303(C)(3). Furthernore, such a secret recordation by one par-
ticipant in the conversation does not violate the privacy interests

of the other participant. United States v. Santillo, 507 F.2d 629

(3rd CGr. 1975), cert. denied, 421 U S 968 (1975); State v.

Reeves, 427 So. 2d 403 (La. 1982). The officer was under no duty
to advise the defendant of Mranda rights since he was not in cus-
tody or otherwise detained at the tinme of the conversation.

Mranda v. Arizona, 384 U. S 436 (1966); State v. Henni gan, 404 So.

2d 222 (La. 1981).

Assignnment of Error No. 13 is without nerit.

Assi gnnment of Error No. 14

Def endant contends the trial judge erred in allow ng the
state to present evidence of defendant's involvenent in an auto-
theft insurance fraud schene. He argues that the state's Prieur

notice was untinmely and that the evidence constituted inadm ssible

Xi



evi dence of other crinmes and should have been suppressed.?®

The state has an obligation to give reasonabl e particu-
| arized notice of its intent to use other crines evidence. State
v. Prieur, 277 So. 2d 126 (La. 1973). |In this case, the state gave
its notice on the norning of the first day of trial. Such notice
was unquestionably |late. However, defendant has nmade no show ng
that he was prejudiced by the late notice. He was well aware that
state witness Saavedra would testify that defendant attenpted to
enlist himin an auto-theft fraud schenme and he was aware of docu-
mentary evi dence suggesting that defendant had participated in tak-
ing his wife's Isuzu, which was later reported stolen, over the
Texas border to El Salvador. Moreover, the trial judge offered to
continue the trial if defense counsel needed nore tine to prepare
a defense to the Prieur issues and counsel declined. Accordingly,
we will not reverse defendant's conviction because of the untineli-

ness of the notice. State v. Sanders, 93-0001 (La. 11/30/94); 648

So. 2d 1272.

Def endant al so argues that the "other crines" evidence
was not adm ssible pursuant to La. Code Evid. art. 404(B) or any
ot her evidence rule. The general rule is that evidence of other
crimes is not admi ssible due to the substantial risk of grave
prejudice to the accused. Evidence that a person has a "bad char-
acter" or has commtted offenses in the past is not allowed for the
pur pose of showi ng that the defendant acted in conformty with his

"bad character” in commtting the crime with which he is charged.

State v. Prieur, 277 So. 2d 126 (La. 1977). However, La. Code
Evid. art. 404(B) creates two exceptions to the general rule. It
all ows the adm ssion of such evidence when it is relevant to show

"notive, opportunity, intent, preparation, plan, know edge, identi-

> Defendant applied to the court of appeal for supervisory
wits on this issue, which were denied. W also denied
defendant's application. State v. Otiz, 94-KK-2368 (La.
9/19/94). Qur denial of supervisory review does not bar our
consideration of this issue on appeal froma final judgenent.
State v. Fontenot, 550 So. 2d 179 (La. 1989).
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ty, absence of mstake or accident.” It also allows adm ssibility
where the evidence of other crines, wongs, or acts relates to con-
duct that constitutes an integral part of the act or transaction
that is the subject of the present proceeding. In both cases, the
probative val ue of the evidence nust al so outweigh its prejudicial

effect. State v. Jackson, 93-0424 (La. 10/18/93); 625 So. 2d 146.

The state argued that the evidence of the auto-theft
schenme was covered by both exceptions. Specifically, it clained
that the insurance fraud el enents of both the auto-theft and nur-
der-for-hire schenes were sufficiently simlar to fall wthin the
exception as showi ng know edge and intent. The trial judge agreed.
The trial judge may well have been correct in ruling that the in-
surance fraud aspects of the two crines nmade the auto-theft schene
adm ssible. In order to admt the evidence under this exception,
the state attenpted to prove by clear and convincing evi dence that
an "other crine" had been committed by the defendant.® According-
ly, the state was entitled to show that the vehicle had actually
made its way into El Salvador in conpletion of the schene.

However, even if the evidence was inadm ssible under La.
Code Evid. art. 404(B), we believe that it was properly admtted
because of its independent relevance in the case. State wtness
Saavedra told the FBI that Otiz first approached himw th the idea
of involving himin an auto-theft insurance fraud scheme. They
travell ed together to an auto deal ership, but Saavedra was unabl e
to consunmate a purchase in furtherance of that schene. Wen the
plan fell through, Otiz proposed the nmurder-for-hire insurance
fraud schene on the sane day and right after the first deal fail ed.
The state was entitled to introduce the totality of the defendant's
conversations with Saavedra as part of the essential background of
their rel ationship.

Mor eover, defendant nmade every effort to inpeach Saavedra

6 Defendant does not argue that the state failed to prove
the crime by clear and convinci ng evi dence.
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during cross-exam nation and with i ndependent extrinsic evidence.
The state was entitled to counter the inpeachnent efforts by at-
tenpting to corroborate Saavedra's testinony. Docunents show ng
that the defendant had transported the sanme |suzu that bel onged to
his wiwfe to El Sal vador shortly before it was reported stolen and
testinony by the FBI agent that he | ocated the sanme vehicle in E
Sal vador after the nurders tended to prove that Saavedra's report
of defendant's involvenent in the auto-theft ring was credible,
thereby tending to dimnish the effect of the attenpted inpeach-
ment. Thus, the evidence in dispute was independently relevant to
show the background of the relationship and to corroborate
Saavedr a.

Finally, the state introduced evidence that the |suzu was
reported stolen along with several nine mllineter pistols. One of
the victins was killed with a nine mllineter pistol. The theft of
the Isuzu could well have been part of the overall nurder plan by
distancing Otiz fromthe nurder weapon, thereby making the theft
of the vehicle an integral part of the comm ssion of the crine.

In State v. Constantine, 364 So. 2d 1011 (La. 1978), we

hel d that evidence that is logically relevant to i ssues before the
jury should not be excluded nerely because it also tends to show
that the accused has commtted another offense. Mdreover, even if
the trial court erred in admtting the evidence, our review of the
entire record convinces us that the error was harm ess and that
defendant's conviction was not attributable to the adm ssion of the

di sputed evidence. State v. Johnson, 94-1379 (La. 11/27/95); 664

So. 2d 94.

Assignnment of Error No. 14 is without nerit.

VO R DI RE | SSUES

Assi gnnment of Error No. 16

Def endant contends the trial judge erred in denying his

chal l enge for cause of potential venireman, Constantino Bendi ck.



Def endant cl ai ns that Bendi ck was biased in favor of the death pen-
alty and since he exhausted his perenptory challenges, the trial
judge's action resulted in reversible error.

When a juror's view on capital punishnent woul d substan-
tially inpair the performance of his duties as a juror in accor-
dance with the court's instructions and his oath, a capital defen-
dant must be allowed to challenge that juror for cause. Wi nwight
v. Wtt, 469 U S. 412 (1985). Were a defendant has been i nproper-
Iy denied a challenge for cause and exhausts his perenptory chal -

| enges, the denial constitutes reversible error. State v. Cross,

93-1189 (La. 6/30/95); 658 So. 2d 683, State v. Maxie, 93-2158 (La.

4/ 10/ 95); 653 So. 2d 526. However, a trial judge's determnations
about a venireman's fitness for service are owed great deference
where they are "fairly supported by the record.” Wtt, 469 U S. at

424; State v. Lindsey, 543 So. 2d 886 (La. 1989), cert. denied, 494

U S. 1074 (1990). Even when a venireman's initial responses sug-
gest unfitness for service, if subsequent questioning and in-
struction denonstrate the venireman's willingness and ability to
decide the case inpartially and according to the | aw and evi dence,
the trial judge does not abuse his discretion in denying the chal -

| enge for cause. State v. Gross, 93-1189 (La. 6/30/95); 658 So. 2d

683.

I n response to defense questioning, the potential venire-
man explained that his famly was fromthe Mddle East and that "an
eye for an eye" was a tenet of his Arab orthodox religion. He in-
dicated that he believed in the death penalty and that if someone
intentionally killed another, he woul d deserve the death penalty.
However, he al so noted that he had been in the United States since
1958 and that the lawin this country is different fromthe custons
of the Mddle East. He understood that the defendant would have to
be proven guilty before he could be sentenced to death. Repeatedly
he indicated that he would be guided by the evidence and by his

fellowjurors. He denied that he woul d be governed by the dictates
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of religion. He said that he could listen to evidence of mtigat-
ing circunstances and would consider both life inprisonnment and
death as alternative possible sentences. Having reviewed the en-
tirety of the voir dire examnation, we are satisfied that the re-
sponses of the venireman reflected an awareness that in this coun-
try the death penalty is not necessarily the penalty to be inposed
once a guilty verdict is returned.

Finally, we note that an obvi ous | anguage barrier existed
whi ch nade the venireman's answers nore difficult to evaluate. |In
this circunstance, the deference always given to the trial judge's
eval uation of fitness to serve as a juror is particularly appropri -
ate. In viewof the totality of the venireman's testinony, we do
not believe the trial judge erred in denying defendant's chall enge
for cause of this prospective juror.

Assignnment of Error No. 16 is without nerit.

Assi gnment of Error. No. 17

Def endant contends the trial judge erred in failing to
sequester potential jurors. Specifically, he suggests that the
trial judge should have sworn and sequestered potential jurors be-
fore they were accepted on all issues and he asserts that the judge
told one potential juror that she could read the newspaper.

The trial judge, wth the concurrence of the state and
def ense, conducted voir dire of prospective jurors in two phases.
First, voir dire was conducted to qualify the venirenen on the is-
sue of the death penalty. Then the judge conducted voir dire of
the jurors on other issues. The judge and all counsel agreed that
upon the qualification of prospective jurors on all issues, counsel
woul d be allowed to "back strike," i.e., to nove to strike jurors
t hey had not previously noved to strike.

The judge did not swear potential jurors between the two

phases. No jurors were sworn until the full voir dire and back

striking procedure had been conpleted. At that point the jurors
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were sworn and sequestered. The trial judge did initially seques-
ter the first fewjurors accepted in the initial phase of voir dire
on the death qualification issue only. However, when he realized
how long the entire procedure would take for both phases as well as
back striking, he allowed themto go hone.

La. Code Oim P. art. 791 provides that in capital cas-

es, jurors nust be sequestered after they are sworn, unless the

state and defendant both nove to waive sequestration. La. Code

Crim P. art. 788(a) provides for the imedi ate swearing of jurors

accepted by the state and defendant. The article does not contem

pl ate t he two-phase, back-striking procedure used in this case with
t he concurrence of defense counsel. Rather, it contenplates a pro-
cedure whereby the state and defendant accept the jurors on al

i ssues in a one-phase procedure, after which the jurors are to be
sworn and sequest ered. Since under the procedure utilized, the
state and defendant did not accept the jurors until the conpletion
of both phases of voir dire and after an opportunity for back
striking, the delay in swearing and sequestering the potential ju-
rors did not violate the rules set forth in Code &im P. arts. 788
and 791. Moreover, even if the procedure used by the judge was
arguably i nproper, defendant inpliedly waived any right to an ear-
lier sequestration of the jurors by acquiescing in the procedure.

See State v. Taylor, 93-2201 (La. 2/28/96); 669 So. 2d 364, cert.

denied, 117 S. C. 162; State v. Crai ghead, 114 La. 84, 38 So. 28

(1905).

Nor do we find nerit in defendant's contention that the
trial judge advised one of the unsequestered w tnesses that she
could read the paper. To the contrary, the trial judge adnoni shed
t he unsequestered jurors that they should not read the newspapers
or discuss the case with anyone. Taken in context, the judge's
indication to prospective juror Ford that she could "get a paper”
was not a reference to a newspaper but an agreenent that she shoul d

get a witten note fromthe clerk's office to her enployer expl ai n-
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ing that she was still a prospective juror and would have to renmain
at court until the conpletion of voir dire or her dism ssal.

Assignnment of Error No. 17 is without nerit.

Assi gnnment of Error No. 18

Def endant contends that the |ast panel of prospective
jurors should have been dism ssed due to prejudicial remarks mde
by prospective juror Herman Nol an during voir dire.

While the trial judge was questioning potential jurors
regardi ng their know edge of the case, venireman Nol an interrupted
to ask what they were doing there if the defendant killed soneone?
When the trial judge answered that such had not yet been deter-
m ned, Nolan remarked: "Well, the way | feel, he's dead in ny
book." Defendant did not nove for a mstrial or request an adnoni -
tion to the panel.

We have held that failure to request a mstrial or adno-
nition constitutes a waiver of any error that m ght otherw se have
been clainmed pursuant to La. Code Cim P. arts. 771 and 775
Moreover, we note that the trial court did adnonish the potenti al
jurors to disregard Nolan's remarks. He al so questioned the panel
as to whether the statenents nade by Nolan influenced them and
whet her any of them shared a belief that just because soneone is
charged, he should get a penalty. The record does not reflect, and
def endant does not represent, that any of the prospective jurors
i ndicated that they were influenced in any way by hearing the re-
mar ks made by Nol an. Defendant had anpl e opportunity to follow up
on the court's questions to docunent any prejudice by virtue of
Nol an's coments. None was shown. The trial judge did not abuse
his discretion in denying the defense notion to dismss the entire
panel .

Assignnment of Error No. 18 is without nerit.

TRI AL | SSUES
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Assi gnments of Error Nos. 20 and 21

Def endant contends the trial judge erred in failing to
gi ve the defendant a copy of the entire "chain of custody"” docunent
referred to by the state's forensic serologist during the state's
direct exam nation. Defendant argues that he was prejudiced in his
cross-exam nation of the witness by not having the docunent.

The trial judge ruled during pre-trial notions that the
state had no obligation to provide the "chain of custody” to the
def endant . Wen the wtness used the document to refresh her
recollection at trial, the judge ordered the state to excise from
the "chain of custody" any portions of the docunment the wtness
actually referred to during her direct examnation by the state and
to give themto the defendant. This order was in keeping with La.
Code Evid. art. 612(C). Thus, defendant had before himthose por-
tions of the docunent actually referred to by the witness for use
during cross-exam nation.

Defendant's attenpt to get other portions of the docunent
appears to have been an effort to circunvent the judge's earlier
ruling that the state was not required to surrender the docunent as
part of discovery. Qher portions of the docunent not used on di-
rect would not have been material to cross-exam nation on the tes-
tinmony given to that point but only on other possible areas not
covered on direct and as to which the docunent had not used to re-
fresh the witness's recollection. Moreover, we note that the
witness was able to recall, without the aid of the docunent, the
recei pt and discharge of itens of evidence with which her office
was connected. Her testinmony fromthe requested docunent about the
activities of other departnments woul d have been inadm ssi bl e hear-
say. The thrust of cross-exam nation was intended to suggest that
the murder knife or the blood sanple taken fromit nay have becone
contam nated with the victims blood at the | aboratory. However,

the serologist insisted that the testing was carefully done and no



contam nation occurred.” W are not persuaded that defendant suf-
fered any prejudice fromthe court's ruling that he was not enti -
tled to the entire docunent for use during cross-exam nation.

Def endant |ikew se argues that the trial judge should
have ordered the state to provide the docunent to the witness so
that she could refresh her recollection as to matters that m ght
have been disclosed therein. The state is under no obligation to
provide a witness with undi scoverabl e docunents so that the w tness
can refresh recollection to answer the defendant's questions. Wre
that the case, any failure of recollection of a wwtness of matters
di sclosed in an ot herw se nondi scoverabl e docunent would require
t he production of the docunent to the defense.

Assignnents of Error Nos. 20 and 21 |lack nerit.

Assi gnment of Error No. 22

Def endant contends the trial judge erred when he all owed
two FBI agents to testify fromas yet unadmtted and unaut henti cat -
ed foreign docunents. He contends that he was prejudiced by the
use of information fromthe docunments which contai ned i nadm ssi bl e
hear say.

La. Code Evid. art. 901 provides that the requirenent for
identification or authentication is satisfied by evidence suffi-
cient to support a finding that the matter in question is what its
proponent clains. Authenticity can be established by the distinc-
tive characteristics of the docunment, circunstantial evidence, or
testinmony of a witness with know edge. The official comments to
the article make it clear that the initial determnation of whether
there is sufficient evidence of authenticity for admssibility is

made by the trial judge. The factfinder ultimtely determ nes

" State Exhibit 82 is the report of the serologist, K
Gerdes. In that report, it is indicated that she received the
bl oody cl ot hes and other sanples recovered at the crinme scene on
Cct ober 28, 1992 from K. Gonsoulin. The knife and knife sheath
were received for testing on Nov. 6, 1992. Thus the knife could
not have becone contam nated by bei ng packaged with other bl oody
evi dence fromthe scene before reaching the |ab.
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whet her the evidence is genuine. See Cross v. Cutter Biological,

Div. of Mles Inc., 94-1477 (La. App. 4th Gr. 5/29/96); 676 So. 2d

131, wit denied, 96-2220 (La. 1/10/97); 685 So. 2d 142.

In the instant case, Agent Berlingeri read a VIN
nunber off of one of the docunments. He did not identify the docu-
ment at that tinme and the state indicated that it would lay a pred-
icate and introduce the docunent later in its case. Inasmuch as
t he docunent was not tendered for adm ssion into evidence at that
time, it was not necessary that it be authenticated at this stage
of the trial. Mreover, we do not believe that any prejudi ce was
suffered by the defendant fromthe reading of the VIN nunber off of
t he docunent. There was no dispute as to the accuracy of the VIN
nunber of the |Isuzu owned by Tracie that had earlier been reported
stolen. Later, in rebuttal to cross-exam nation by the defense as
to whet her the agent could prove who inported or registered the car
in El Sal vador, the agent identified one of the disputed docunents
as a custons docunent and read the dates fromthe docunment. Again
the docunment was not admtted and the state represented that it
woul d be admtted into evidence |ater.

VWhile it may have been preferable to have the docunents
admtted prior to their wuse, we find no prejudice to the
def endant's case. The agent personally located the vehicle in
guestion in El Salvador in Novenber, 1992 and viewed and recorded
its VIN nunber. The sane VIN nunber appeared on the police report
on the theft of the Isuzu, which report was taken from Mnuel
Otiz. Thus, there was independent evidence that Tracie's vehicle
reached El Salvador. This witness did not use the disputed docu-
ments to offer testinony that defendant was the party who actually
brought the vehicle into the country.

Agent Roviaro later identified a docunent dated June 18,
1992 as a custons docunent indicating that a fee had been paid to
drive the Isuzu into El Salvador and that the vehicle was shown as

owned by Otiz. The agent identified another docunent as a custons
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form dated June 17, 1992 showi ng that defendant had driven the
| suzu vehicle registered in Louisiana into El Sal vador. Again, the
trial judge allowed the identification of the docunents as part of
a predicate for their |ater adm ssion.

The docunents were subsequently admtted in connection
with the testinony of Det. Muret, as docunents seized during the
search of the residence of defendant's parents. Defendant did not
ask for a limting instruction to the jury regarding the purpose
for which the docunents could be used. The jury had direct access
to the docunents containing the sane information testified to by
t he agents.

Def endant argues that the docunents shoul d not have been
adm tted because they were not properly authenticated. 1In the in-
stant case, the agents coul d speak Spanish and coul d descri be the
docunents as papers issued by the El Sal vadoran custons depart nent.
The docunents had been found in a | ocked tool box bel onging to de-
f endant under circunstances that nmade it doubtful that they were
forged or fraudulent. Defendant argues that the docunents had to
be authenticated in accordance with La. Code Evid art. 902(3).
That article, however, sets forth the requirenents for accepting a
docunent as authentic in the absence of any extrinsic testinony and
circunstances tending to establish authenticity. 1In our view, the
trial judge did not abuse his discretion in determning that there
was sufficient evidence of authenticity to allow the ultimte
guestion to go to the jury.

Def endant next argues that even if the docunents net the
authenticity test, they contained i nadm ssible hearsay. The docu-
ments did contain information the state wished the jurors to accept
as true. To that extent, the content of the docunents was hearsay.
Nevert hel ess, La. Code Evid. art. 103 provides that error cannot be
predi cated upon a ruling that admts or excludes evidence unless a
substantial right of the party is affected. 1In the context of al

of the evidence offered throughout the trial, we cannot concl ude
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that testinony of the agents from the docunents was sufficiently
prejudicial to warrant reversal of the defendant's conviction.
There was other evidence in the record that Tracie's "stolen" |suzu
ended up in El Sal vador.

Assignnment of Error No. 22 is without nerit.

Assi gnnment of Error No. 24

Def endant contends that the trial judge inproperly limt-
ed his cross examnation of state wtness Carl os Saavedra, inping-
ing on his constitutional rights to cross-exam ne and confront his
accuser, by refusing to nmake available the entire transcript of a
statenment nade by the witness to the police. Defendant argues that
since the judge gave himpart of the docunent, he was entitled to
all of it.

Prior to cross-exam nation of Saavedra, the judge re-
viewed the statenment in question in canera at the request of the
defendant. Pursuant to La. Code Crim P. art. 723, the defendant
is not entitled to discover a statenent taken by the police unless
the statenent was given by the defendant. Only if the statenent
contains information which the state is under a duty to disclose

under Brady v. Maryland, 373 U S. 83 (1963) is the defendant enti -

tled to any portion of the statenent of a wtness.

In the instant case, the trial judge reviewed the state-
ment and determned that the state had al ready produced all discov-
ery required under Brady. Thus the defendant had no further rights
to the statenent. Defendant's right to effective cross-exam nation

was not inproperly inpinged by the judge's refusal to hand over

nondi scoverabl e materi al .

Assignnment of Error No. 24 is without nerit.

Assi gnnment of Error No. 25

Def endant contends the trial judge erred in giving alim

iting instruction to the jurors during the defendant’'s direct exam
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ination of a wtness. Def endant argues that the judge's in-
struction anounted to an inproper comment on the evidence.

During defendant's earlier cross-exam nation of Carlos
Saavedra, Saavedra denied that he had ever been called "Hercul es”
or that he had been addressed as "Hercul es" at the Seafarer's Union
Hall. As part of its case in chief, defendant called to the stand
its private investigator to testify that he was present at the
Uni on Hall when soneone called out the name "Hercul es" and Carl os
responded by turning around. The trial judge initially refused to
allow the testinony at all, ruling that it was inadm ssible hear-
say. The court of appeal granted a supervisory wit directing the
court to allow the evidence because neither the calling out of the
name nor the physical response was properly classified as hearsay.

Wien the witness retook the stand after the supervisory rul-

ing, the state asked the court for a cautionary instruction that
the calling out of the name did not prove the truth of the nane.
The court gave the follow ng instruction:

Al right, ladies and gentlenen, |'mgoing to

overrule the objection of the state and all ow

the witness to testify only for the purpose of

i npeaching, if he can, any testinony that may

have been given by Carlos Saavedra, not for

the truth of what may have happened at the

Seaman's Hall. (Enphasis suggested by defen-

dant) .

La. Code &im P. art. 772 precludes the judge from comrenting

on the evidence in the presence of the jury. | mpr oper coments

which are shown to have influenced a jury and contributed to the

verdict can constitute reversible error. State v. Gallow 338 So.

2d 920 (La. 1976). In our view, however, the judge's instruction
and use of the phrase "if he can" did not constitute a comrent on
the evidence. Rather, the instruction reflected the reasoni ng of
the court of appeal in granting the supervisory application. Had
the trial judge not included a caveat, the jury m ght have inter-
preted the adnonition as indicating that the testinony did neces-

sarily inpeach Saavedra, a matter hotly contested. There was tes-
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tinmony that others may have turned in the direction of the person
who called out as well, inmplying that the physical response of
Saavedra coul d have been to the | oudness of the call, the unusual
nane or sonme factor other than nanme recognition. The determnation
of whether or not inpeachnent had occurred was within the province
of the jury.

Moreover, we note that at the tinme of the objection, defense
counsel did not object to the substance of the adnonition but only
toits timng in the mddle of his witness's testinony. @ ven that
we do not believe the trial judge was incorrect in deeming the in-
struction appropriate, we cannot conclude that it was an abuse of
di scretion to give the instruction contenporaneous with the testi -
nmony to which it applied.

Assignnment of Error No. 25 is without nerit.

Assi gnnment of Error No. 26

Def endant contends the trial judge erred in denying his
multiple requests for a mstrial during the state's closing rebut-
tal argunment. Defendant argues that the prosecutor comrented on
evidence not in the record and injected his personal opinion into
t he argunent.

W agree that the prosecutor's remarks were in sone cases
i nappropriate and flirted with reversible error. La. Code Oim P.
art. 774 provides that the prosecutor's argunent should not appeal
to prejudice and should be confined to the evidence admtted, |ack
of evidence, conclusions of fact that can be drawn fromthe evi-
dence, and the applicable |aw However, the evidence conmented
upon by the prosecutor that was arguably not in the record was not
at the heart of the prosecution's case and did not affect any of
the material aspects of its proof. Mreover, while the prosecutor
shoul d not have nade personal attacks on defense counsel or wt-
nesses in the case and while is was inappropriate to suggest that

def endant bl ocked the introducti on of certain evidence, we are un-
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able to conclude that the prosecutor’'s argunent influenced the jury
and contributed to the verdict.

Before this court will reverse a conviction or sentence
on the ground of inproper closing argunent, it nust be thoroughly
convinced that the remarks influenced the jury and contributed to

the verdict. State v. Taylor, 93-2201 (La. 2/28/96); 669 So. 2d

364, cert. denied, 117 S.C. 162. After carefully review ng the

cl osing argunent as a whole, we do not believe the remarks contri b-
uted to the verdict.

Assignnment of Error No. 26 is without nerit.

Assi gnments of Error Nos. 15 & 27

Def endant contends that his trial counsel rendered inef-
fective assistance during both the guilt and penalty phases of the
trial. He argues that during the guilt phase his attorney should
have accepted the trial judge's offer of a continuance when the
state gave untinely Prieur notice of intent to introduce evidence
of defendant's involvenent in an auto-theft insurance fraud schene.
He al so conplains that during the penalty phase, counsel did not
present a vigorous case of mtigating circunstances.

We have held that a claimof ineffective assistance of
counsel is nore properly raised in an application for post-
conviction relief, so that a full evidentiary hearing can be held

if appropriate. State v. Burkhalter, 428 So. 2d 449 (La. 1983);

State v. Seiss, 428 So. 2d 444 (La. 1983). However, where the re-

cord contains evidence sufficient to decide an issue raised on ap-
peal by assignnment of error, we will treat the issue in the inter-

est of judicial econony. State v. Ratcliff, 416 So. 2d 528 (La.

1982). Such is the case with respect to the assignnent regarding
the guilt phase of the trial.

A conviction will be reversed due to ineffective assis-
tance of counsel only if the defendant establishes that: (1)

counsel's performance fell bel ow an objective standard of reason-
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abl eness under prevailing professional norns; and (2) counsel's
i nadequat e perfornmance prejudi ced defendant to the extent that the
trial was rendered unfair and unjust. Trial counsel's refusal of
the judge's offer of a continuance in the guilt phase of trial was
a deliberate choice. The record reflects that he already knew the
details of the insurance scamand al ready had all or substantially
all of the docunments the state intended to use regarding the auto-
theft, insurance fraud schene. Counsel obviously felt that he was
prepared to go to trial, regardless of the late Prieur notice
This court does not second-guess strategic and tactical choices

made by trial counsel. State v. Myles, 389 So. 2d 12 (La. 1979).

Mor eover, there has been no showing that the failure to accept a
conti nuance rendered the defendant's trial unfair or the verdict
suspect. W reject defendant's claimof ineffective assistance of
counsel during the guilt phase of the trial based on defense
counsel's failure to accept the trial judge's offer of a continu-
ance.

A defendant is entitled to effective assistance of coun-
sel during the penalty phase of the trial as well as during the

guilt phase. State v. Fuller, 454 So. 2d 119 (La. 1984). During

the penalty phase, defense counsel waived his right to nmake an
openi ng statenent. Def endant took the stand and naintained his
i nnocence. He also testified to his lack of a prior crimnal re-
cord. Defense counsel nmade a cl osing statenent which appealed to
any residual doubt the jurors may have had regarding guilt. He
argued primarily that Otiz should not be given the death penalty
because | ater discovered evidence m ght bear out his protestations
of innocence.

Def endant conpl ains that his counsel did not prepare ade-
quately for the penalty phase of the trial as shown by his failure
to introduce other evidence of mtigating circunstances and his
failure to nmake an openi ng statenent. We are unable to determ ne

on the record before us whether the conduct conplained of was a
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product of trial strategy and/or the unavailability of such evi-
dence. On appeal, defendant does not indicate what w tnesses could
have been called on his behalf or what their testinmony in mtiga-
tion m ght have been. In our view, defendant's claimof ineffec-
tive assistance of counsel during the penalty phase of trial is
nore properly raised in an application for post-conviction relief.

State v. Burkhalter, 428 So. 2d 449 (La. 1983).

Assignnments of Error Nos. 15 and 27 are without nerit.

Assi gnment of Error No. 28

Def endant contends that the jury erred in finding statu-
torily sufficient aggravating circunstances to inpose the death
penalty and that the death penalty is disproportionate. The sub-
stance of this assignnment is dealt with in the Capital Sentence Re-
vi ew contained in the main body of this opinion.

Assignnment of Error No. 28 is without nerit.

Assi gnments of Error Nos. 30 & 31

Def endant contends the trial judge should have granted his
nmotion for newtrial in which he asserted Brady violations and m s-
conduct on the part of the district attorney.® Defendant argues
t hat he should have been given additional docunents connected to
the insurance claimon the Isuzu and FBI reports on an alleged con-
fession of the crine by Carlos Saavedra. He also asserts that the
conduct of the district attorney in advising state witnesses not to
bring their reports with themto trial rendered his cross-exam na-
tion of witnesses ineffective.

Al'l excul patory evidence related to this of fense should

have been tinely given to the defendant, whether it was directly

8 After the record was lodged in this court, defendant
filed two pleadings in proper person, seem ngly raising Brady
i ssues and clainms of newy discovered evidence. On the show ng
made, we decline to review these matters which are not part of
the record before us. Defendant may rai se these issues in an
application for post-conviction relief.
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excul patory or constituted i npeachnent evidence. United States v.

Bagl ey, 473 U. S. 667 (1985). The state apparently received docu-
ments fromAl |l state I nsurance Conpany purporting to bear the signa-
ture of Tracie WIllians regarding the reported theft of the I|suzu.
The district attorney admtted that he did not review the docunents
for Brady information but sent themto another division of the of-
fice for possible use in another case. Defendant clains that he
did not have the docunents in question and, if he could have veri -
fied Tracie's signature, would have used themto show that Tracie
made the claim not the defendant. This supposedly would have
countered the state's position that Otiz had conmtted an auto-
theft insurance fraud.

The state has an ongoing duty to |look for Brady material and
to disclose it. The state cannot avoid that duty by segregating
docunments in different crine files. However, the defendant had
access to insurance docunents during trial. It is unclear which of
t he i nsurance docunents the defendant | acked. Defense counsel tes-
tified and admtted that he had done discovery on Allstate. He had
to have | ooked for a cancelled check and clains forns in the course
of his investigation. Mor eover, he knew from pre-trial notion
practice that a draft for the insurance proceeds had been issued to
Tracie and endorsed with the purported signatures of both Tracie
and the defendant. It appears that defendant had access to sone
i nsurance docunents bearing Tracie's nane. State Exhibit 201 is a
Fire and Casualty Theft O aimReport that purports to bear the sig-
nature of Tracie. Moreover, the jury heard evidence that Tracie
filed a theft report and that it was her vehicle. |In that event,
any paynent woul d obvi ously have been issued to her.

Def endant has yet to submit the docunents at issue to a
handwiting analyst to prove that Tracie did indeed endorse the
check and fill out the forns. But regardless of the results of
such an analysis, we believe that the availability of that evidence

at trial would not have affected the jury verdict. The jury al-
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ready had before it other evidence to the sane effect. D rect evi-
dence that Tracie signed forns and received the insurance proceeds
woul d not have been excul patory for Otiz. She could have nade the
claimand coll ected the proceeds w thout know ng that her husband
had arranged for the theft and resale of the vehicle in El Salva-
dor. Alternatively, the jury mght have concluded that she was
also a party to the theft and fraud schene.

W will not overturn a conviction on the basis of a claim
that the state suppressed excul patory material unless the defendant
denonstrates a reasonable probability that the result of the pro-
ceeding would have been different had the disputed evidence been
di sclosed to the defense; a reasonable probability is one suffi-

cient to underm ne confidence in the outcone. State v. Mirshall,

94-0461 (La. 9/5/95); 660 So. 2d 819. Based on the evidence al-
ready introduced at trial and available to the defendant, there is
no reasonabl e probability that the disclosure to the defense of the
docunents in question would have resulted in a different outcone.

Nor do we believe that disclosure of further evidence of the
al | eged confessi on of Saavedra woul d have changed the verdict. The
state provided defendant with the nane of the person who all egedly
heard the confession and the nane of the FBI agent who initially
received the information. Defendant conpl ains that he did not get
a FBI witten report. The state denied having a FBlI report that
contained any Brady information. The defendant could have subpoe-
naed the FBI agent and the person who heard the confession. He
apparently did not do so because the party denied hearing such a
conf essi on when interviewed by defense counsel during trial prepa-
ration. We find no reasonable probability that a witten FBlI re-
port, even assum ng the state was in possession of one, would have
affected the outcone of the case.

Final ly, defendant conplains about the fact that the district
attorney instructed witnesses not to bring reports to court with

them The state is not required to nmake avail able to the defendant
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reports of nonparty w tnesses, other than the initial police re-
port, unless and to the extent that they contain Brady information
or the report is used by the wi tness during testinony. The state
is not guilty of m sconduct in advising witnesses not to create a
situation that may lead to the state having to di sgorge otherw se
nondi scover abl e i nformati on.

Assignnents of Error Nos. 30 and 31 are without nerit.
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