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SUPREME COURT OF LOUISIANA

No.  96-C-0716

STATE OF LOUISIANA AND BEN MORRISON, as successor to 
Ralph Slaughter, SECRETARY, DEPARTMENT OF REVENUE 

AND TAXATION, STATE OF LOUISIANA

versus

BP EXPLORATION & OIL, INC.

Consolidated with
No. 96-C-2218

STATE OF LOUISIANA AND BEN MORRISON, as successor to
Ralph Slaughter, SECRETARY, DEPARTMENT OF REVENUE

AND TAXATION, STATE OF LOUISIANA

versus

STAR ENTERPRISE

ON WRITS OF CERTIORARI
FOURTH CIRCUIT COURT OF APPEAL

VICTORY, Justice*

In these two consolidated writs, we determine whether the provision of La. R.S.

47:305D(1)(h) valuing refinery gas at 52 cents per thousand cubic feet multiplied by

a certain fraction (“the 52 cent formula”) for use tax purposes is a valuation provision

or a value-based exemption, and determine the taxable value of refinery gas and coke-

on-catalyst.  We hold that the 52 cent formula is a valuation provision, not a value-

based exemption.  Further, we hold that coke-on-catalyst has not been shown to have

a  taxable value for use tax purposes.
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FACTS AND PROCEDURAL HISTORY

BP Exploration & Oil Inc. (“BP”) and Star Enterprise (“Star”) operate refineries

in Louisiana where they refine raw crude oil into finished products.  As part of the

process, BP and Star generate and burn two by-products of the crude oil, refinery gas

and coke-on-catalyst.  We previously described these two by-products in our earlier

decision involving BP as follows: 

Refinery gas (also called “waste” or “tail” gas) is a gaseous by-product
of the process of refining the raw material, crude oil, into finished
products for sale at retail.  Although the refinery gas generated from BP’s
refinery operations was not commercially marketable, BP scrubbed the
refinery gas and used it to generate heat for boilers and other units in the
refining process.  BP’s efficient use of refinery gas as an energy source
effected a savings in the required amount of natural gas and other energy
sources that BP otherwise would have had to purchase for its energy
needs.

Coke-on-catalyst is a solid by-product of the refining process (coke) that
accumulates on the catalyst, a solid material used to enhance chemical
reactions in the refining process.  As the particles of catalyst become
coated with coke, the catalyst loses its effectiveness.  In order to reuse the
catalyst, BP burned off the coke, thereby generating heat which BP
captured and used in the refining operation.

BP Oil Company v. Plaquemines Parish Government, 93-1109 (9/6/94), 651 So. 2d

1322, 1325 (on original hearing) (“BP Oil I”).   

The Louisiana Department of Revenue and Taxation (the “Department”) is

attempting to collect use taxes on this refinery gas and coke-on-catalyst from Star and

BP at the same rate as natural gas under La. R.S. 47:302A(2) (providing for the

imposition of a tax on the use of tangible personal property based on the “cost price”

of the property) and  La. R.S. 47:305D(1)(h).  La. R.S. 47:305D(1)(g) and (h),

contained in the Section entitled “Exclusions and exemptions from the tax,” provides

in pertinent part:



     L.S. 47:305D(1)(h) was amended and reenacted by Act No. 29 of the 1996 Regular Session2

and now reads:  “(h)  All energy sources when used for boiler fuel except refinery gas.”  The 52
cent formula is now included as the definition of the “cost price” of refinery gas under La. R.S.
47:301(3)(f), enacted by Act No. 29 of the 1996 Regular Session.
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D.  (1) The sale at retail, the use, the consumption, the distribution, and
the storage to be used or consumed in this state of the following tangible
personal property is hereby specifically exempted from the tax imposed
by this Chapter:

(g) Natural gas.

(h) All energy sources when used for boiler fuel except refinery gas.
Refinery gas shall be subject to the tax imposed by this Chapter, and
similar local taxes, provided that its value shall be fifty-two cents per
thousand cubic feet multiplied by a fraction the numerator of which shall
be the posted price for a barrel of West Texas Intermediate Crude Oil on
December first of the preceding calendar year, and the denominator of
which shall be twenty-nine dollars, and provided further that such values
shall be the maximum placed upon refinery gas . . ..

La. R.S. 47:305D(1)(h) (eff. July 18, 1990) .   Exemptions under La. R.S.2

47:305D(1)(g) and (h) have been suspended by the legislature for the time periods

involved in these lawsuits.  The Department claims that coke-on-catalyst is exempted

under the “energy sources exemption” of 47:305D(1)(h) and that the 52 cent formula

for refinery gas is a value-based exemption for the value of refinery gas which exceeds

the 52 cent formula.  Accordingly, the Department argues, because these exemptions

have been suspended, Star and BP owe use taxes on the cost price of refinery gas and

coke-on-catalyst. 

 On December 27, 1994, the Department filed suit against BP claiming that BP

had failed to properly pay sales and use taxes on refinery gas and coke-on-catalyst.  BP

had been paying use taxes on refinery gas based on the 52 cent formula and did not pay

use taxes on coke-on-catalyst prior to the BP Oil I case.  The trial court granted the

Department’s motion for partial summary judgment and ruled that the valuation formula

contained in La. R.S. 47:305D(1)(h) was an exemption from taxation which was

suspended when the legislature suspended certain exemptions for sales and use taxes.
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After the trial on the issue of the actual value of refinery gas and coke-on-catalyst, the

trial court held that “natural gas is an energy equivalent to those two by-products for

the computation of the taxes that are due in this matter.”    The trial court rendered

judgment in favor of the Department in the amount of $11,100,870.00 representing

taxes, interest and attorney fees for use taxes from December 1, 1990 through July 20,

1995.  The trial court granted BP’s exception of prescription for the tax periods from

December 1, 1988 through November 30, 1990, and overruled BP’s exception of

prescription for the tax periods from December 1, 1990 through November 30, 1991.

The Fourth Circuit Court of Appeal affirmed.   State v. BP Exploration & Oil Inc., 95-

2031 (La. App. 4th Cir. 1/31/96), 667 So. 2d 1219.  We granted a writ on May 17,

1996.  State v. BP Exploration & Oil Inc., 96-0716 (5/17/96), 676 So. 2d 99.

Similarly, the Department filed suit against Star seeking to recover use taxes on

refinery gas and coke-on-catalyst.  The trial court rendered a judgment and reasons for

judgment on July 11, 1995 in favor of the Department holding that La. R.S.

47:305D(1)(h) created a tax exemption for refinery gas which was legislatively

suspended and that both refinery gas and coke-on-catalyst could be taxed based on the

products’ cost price, which it found to be the price of natural gas.  Star filed a

suspensive appeal on July 14, 1995 and the Department filed a motion for partial new

trial on July 20, 1995.  The trial court considered the Department’s motion “as a

correction of an omission in the record; namely, that the judgment of July 11, 1995

inadvertently omitted specific monetary amounts” and issued a judgment on September

19, 1995 to correct the omission and to award specific amounts to the State.  The

September 19, 1995 judgment awarded $4,159,709.00 for taxes, interest and attorney

fees on Star’s use of refinery gas from January 1, 1992 through December 31, 1994;

$2,386.964.00 for taxes, interest and attorney fees on Star’s use of coke-on-catalyst
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from January 1, 1992 through December 31, 1994;  plus additional unspecified amounts

for the period from January 1, 1995 through April 20, 1995.  Star filed a writ

application and a suspensive appeal.  The Fourth Circuit denied the writ application but

then granted Star’s request for a rehearing on this issue and consolidated the writ

application with the appeal.    On August 7, 1996, the Fourth Circuit reversed the trial

court, holding that the 52 cent formula of La. R.S. 47:305D(1)(h) was a formula for

computing the value of refinery gas and not an exemption.  State v. Star Enterprise,

95-2124 (La. App. 4th Cir. 8/7/96).  The court of appeal further held that coke-on-

catalyst has neither “actual cost” value nor market value for tax purposes and that Star

had succeeded in proving that coke-on-catalyst is not the equivalent of natural gas.

Finally, the court of appeal held that the September 19, 1995 judgment was rendered

without jurisdiction and was therefore an absolute nullity.   In its decree, the court of

appeal held that to the extent that this decision conflicted with its previous decision in

State v. BP Oil, that decision was overruled.  We granted the Department’s writ and

consolidated these two cases for purposes of this opinion.  State v. Star Enterprise, 96-

2218 (La. 9/19/96), 679 So. 2d 409.

DISCUSSION

A.  Refinery Gas

All parties argue that our decision in BP Oil I supports their opposing positions.

In BP Oil I, a local government was attempting to collect use taxes on refinery gas at

a rate higher than the 52 cent formula.  The Department argues that in BP Oil I, we

held that La. R.S. 47:305D(1)(h) established a value-based exemption from taxation for

the value of refinery gas which exceeds the valuation set by the 52 cent formula.  BP

and Star argue that in BP Oil I, we held that La. R.S. 47:305D(1)(h) was a valuation

provision that set the cost price of refinery gas for use tax purposes at the 52 cent



     La. Const. art. VI, Sec. 29(A) grants local governments the authority to levy and collect sales3

and use taxes, without legislative authorization, as long as the total sales and use taxes do not
exceed three percent. 

     La. Const. Art. III, Sec. 16(B), the “Origination Clause,” requires all bills for raising revenue4

or appropriating money to originate in the House of Representatives.
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formula.

In BP Oil I, we held, among other things, that La. R.S. 47:305D(1)(h), which set

the maximum value at which local and state governments must assess refinery gas for

local and state use tax purposes, did not violate La. Const. art. VI, sec. 29(A)  or La.3

Const. art. III, Sec. 16(B) .  BP Oil I, supra at 1328.   In reaching this conclusion, we4

traced the legislative history of La. R.S. 47:305D(1)(h), which bears repeating with

some elaboration in this case as it clearly establishes that the provision is not an

exemption.

La. R.S. 47:305, as originally set forth in the Revised Statutes of 1950,

specifically exempted from sales and use tax the following pertinent items: gasoline,

steam, water, electric power or energy and natural gas.  In 1974, the statute was

amended to exempt sales of fuel oil and coal when used for boiler fuel.  An amendment

in 1979 added wood waste and bagasse to the boiler fuel exemption which was then

in paragraph (4).  An amendment in 1980 added  “and any materials and energy sources

used to fuel the generation of electric power,” substituted “all energy sources” for “fuel

oil, wood waste and bagasse and coal,” and added “except refinery gas when used for

boiler fuel.”  Accordingly, prior to 1985, La. R.S. 47:305(4) provided exemptions for

“(vii) Natural gas; (viii) All energy sources when used for boiler fuel except refinery

gas when used for boiler fuel.”  Thus we held in BP Oil I that between February 1,

1985, the date the Parish was claiming taxes were due on refinery gas, and July 6,

1985, the effective date of Act No. 258, “all refinery gas was taxable . . . whether used

as boiler fuel or not, because there was no specific exemption of refinery gas [in La.
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R.S. 47:305(4)(vii)] and the energy sources exemption [La. R.S. 47:305(4)(viii)]

specifically excepted refinery gas.”  BP Oil I, supra at 1332.  

We explained the legislative history of the 1985 amendments to La. R.S. 47:305

in BP Oil I as follows, 

Prior to the 1985 legislation fixing the value of refinery gas, there had
been a longstanding dispute between state and local taxing authorities and
taxpayers on the issue of whether refinery gas was subject to sales and
use taxes.  In 1972, the state taxing authority and the refining industry
reached an administrative resolution of the dispute, agreeing that refinery
gas would be taxed at four cents per 1,000 cubic feet.  The parties later
modified that agreement, effective January 1, 1985, to fix the value at
fifty-two cents per 1,000 cubic feet, subject to annual adjustment.

By La. Acts 1985, No. 258, the Legislature adopted a formula “relative
to the value of refinery gas for state and local sales and use taxation.”  Act
258 amended La. Rev. Stat. 47:305, a statute pertaining to exclusions and
exemptions from sales and use taxes, to rewrite Subsection D (then
Paragraph [4]) which had previously exempted from sales and use taxes
“[a]ll energy sources when used for boiler fuel except refinery gas when
used for boiler fuel.”  The amendment changed the present Subsections
D(1)(g) and (h) in several ways as discussed hereinafter, but particularly
added to the energy sources exemption in the present Subsection D(1)(h)
a provision fixing the value of “[r]efinery gas when used for any taxable
purpose” at fifty-two cents per 1,000 cubic feet in 1985, with an
adjustment formula for ensuing years.  The amendment specifically
provided that “such values shall be the maximum placed upon refinery gas
by any local governmental subdivision or school board under any
authority or grant of power to levy and collect sales or use taxes.”  

Id. at 1326.   We held that the 1985 amendment, adding refinery gas to the subsection

(4)(a)(vii) exemption along with natural gas, provided an exemption for refinery gas

when used for any taxable purpose other than when used for boiler fuel.   Id. at 1332.

 We further held that “subsection 305(4)(a)(viii), the later provision, merely excluded

refinery gas from the exemption of energy sources used as boiler fuel.”  Id. (emphasis

added).   We recognized that while “[t]he Legislature in 1985 arguably intended to

keep refinery gas subject to sales and use taxes when it amended the original bill,”  “the

final bill clearly did not achieve that objective.”  Id.  This holding was based on the fact

that “[n]othing in the 1985 Act removed Subsection 305(4)(a)(vii)’s general exemption
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of refinery gas when that property is used for purposes other than as boiler fuel.”  Id.

Accordingly, we affirmed the portion of the trial court judgment which exempted

refinery gas when used for purposes other than as boiler fuel between July 6, 1985 and

July 18, 1990, denied the energy sources exemption for BP’s use of refinery gas and

remanded the case to the trial court “to determine the value of taxable refinery gas in

accordance with La. Rev. Stat. 47:305D(1)(h).”  Id. at 1332, 1334.

The Department points to footnote 6 in the original BP Oil I decision for support

of its position that La. R.S. 47:305D(1)(h) created a value-based exemption for refinery

gas to the extent that the value of refinery gas exceeds the 52 cent formula.  In footnote

6, we were explaining why La. R.S. 47:305D(1)(h) did not violate the Origination

Clause.  We explained that “Act 258 was not a revenue raising bill, but rather adopted

a partial exemption from an existing tax and established the method of valuing the non-

exempt portion, which was difficult to value because it was not purchased by the

refiner or sold on the open market.”  Id. at 1328, n. 6.  When viewed in light of our

discussion in BP Oil I of the legislative history of Act 258, wherein we explained that

prior to that Act all refinery gas was taxable when used for any purpose, and that after

the 1985 amendment, refinery gas used for purposes other than boiler fuel was exempt,

it is clear that our reference to a “an existing tax” referred to an existing tax on all

refinery gas, and the “partial exemption” was the exemption for refinery gas when used

for any taxable purpose other than for boiler fuel.  The “non-exempt portion,” refinery

gas used for boiler fuel, was valued according to the 52 cent formula because it was

“difficult to value because it was not purchased by the refiner or sold on the open

market.”  This reading of the BP Oil I decision is further bolstered by the fact that

throughout the opinion we referred to the 52 cent formula as a valuation provision, not

an exemption, and we remanded the refinery gas issue to the trial court to set the value
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according to that formula.

Further legislative history is also telling.  Senate Concurrent Resolution No. 58

of the 1990 Regular Session explained the purpose of Act 258 of the 1985 Regular

Session.  Resolution 58 referred to the “dispute over whether all refinery gas ... is

subject to sales and use taxes” and the 1972 administrative resolution to the dispute

which fixed the value at four cents per thousand cubic feet.  The Resolution further

explained that the administrative resolution was “modified effective January 1, 1985

to take into consideration the current value of such refinery gas and fixed the value of

refinery waste gas at fifty-two cents per thousand cubic feet for sales and use tax

purposes, subject to annual adjustment; . . .”  Finally, the Legislature expressly

“declare[d] its intention in enacting Act No. 258 . . . was to put into effect the

agreement reached by the state and the refining industry establishing that all refinery

gas, including refinery gas used as boiler fuel, shall be subject to sales and use tax . . .

provided that its taxable value is fifty-two cents per thousand cubic feet, subject to

annual adjustment as provided in the Act.”  Had the legislature intended the 52 cent

formula to be a value-based exemption, they could have easily said so in this

Resolution adopted expressly for the purpose of spelling out the legislative intent

behind the statute.  Furthermore, the 52 cent formula is “subject to annual 



     The Department points to our decision in Hibernia Nat. Bank v. La. Tax Comm’n, 195 La.5

43, 196 So. 15 (La. 1940) for the proposition that any statute which creates a tax immunity for a
portion of a good’s value is a tax exemption.  In that case, the legislature was prohibited by the
Constitution of 1921 from granting tax exemption, except those expressly allowed by the
Constitution, and attempted to do so by making an ad valorem tax only applicable to the excess
surplus, undivided profits and contingent reserves over and above the par value of common stock. 
 This was contrary to the Constitution of 1921 which listed the specific property that could be
exempt from taxation and provided that shares of bank stock, surplus, undivided profits and
contingent reserves were not exempt.  We held that this valuation was in effect an exemption of
the value of the stock up to the par value which was strictly prohibited by the Constitution.  If we
held otherwise, the exemption clause of the Constitution would place “no limitation upon the
power and authority of the Legislature to exempt property from taxation.”  Id., 195 La. at 65.  

In Hibernia, the legislature was prohibited from granting the exemption and attempted to
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adjustment;” therefore, if the legislature believes the 52 cent formula does not reflect

the cost price, it can adjust the formula upward or downward. 

Further support for the interpretation that La. R.S. 305D(1)(h) does not provide

an exemption for refinery gas is the Department’s interpretation of the statute.  “A long

settled contemporaneous construction by those charged with administering the statute

is given substantial and often decisive weight in its interpretation.”  Traigle v. PPG

Industries, Inc., 332 So. 2d 777, 782 (La. 1976).  It is undisputed that from the

enactment of the 52 cent formula in 1985 until March of 1995, the Department

considered the 52 cent formula to be a valuation provision and considered it to be

unaffected by suspensions of exemptions.  In addition, the Department advised

taxpayers during that time period to use the 52 cent formula to calculate the use tax for

refinery gas.  It was not until April of 1995 upon advice of outside counsel that the

Department began to claim that refinery gas was exempt to the extent that its value

exceeded the 52 cent formula.  Because the clear language of the statute excepts

refinery gas from the energy sources exemption, the legislative history indicates that the

52 cent formula was not a value-based exemption and the Department itself

contemporaneously interpreted the statute as a valuation provision unaffected by the

legislative suspensions, we hold that  La. R.S. 47:305D(1)(h) is not a value-based

exemption which was suspended by the legislature.   The 52 cent formula sets the value5



do so by placing a lower value on the stock to be taxed.  To the contrary, in this case, the
legislature is free to grant an exemption but has not done so, and is free to set the cost price of a
good, which it has chosen to do.  The Hibernia case is therefore not dispositive.

     In the case of BP, the period in question is from December 1, 1990 through July 20, 1995 and6

in the case of Star, the period in question is from January 1, 1992 through April 20, 1995.

     Prior to the 1995 amendment, La. R.S. 47:301(10)(c) provided that “[t]he term ‘sale at retail’7

does not include the sale of materials for further processing into articles of tangible personal
property for sale at retail . . ..”

     The valuation method used by the parish according to the parish ordinance was to value coke-8

on-catalyst at its actual cost, based on crude oil prices. 

     At the beginning of the rehearing opinion, we directed the trial court to value the coke-on-9

catalyst according to La. R.S. 47:301-318.  The citation in the decree to La. R.S. 47:306-318
rather than La. R.S. 47:301-318 was an inadvertent error.

11

at which refinery gas can be taxed for the periods in question.   Accordingly, the court6

of appeal’s decision in Star regarding this issue is affirmed and the court of  appeal’s

decision in BP, which has since been overruled, is reversed.

B.   Coke-on-catalyst

We also held in BP Oil I that the reprocessing exclusion found in La. R.S.

47:301(10)(c)  did not apply to refinery gas and coke-on-catalyst because they were7

not part of the crude oil, but were rather by-products of the refining of crude oil which

BP ultimately consumed as an energy source.   BP Oil I, supra at 1330. We further

held that coke-on-catalyst, when used for boiler fuel, was exempt from local use tax

under La. R.S. 47:305D(1)(h) and remanded the valuation of the coke-on-catalyst to

the trial court.  Id. at 1331.  On rehearing, we amended our judgment on original

hearing “to hold that the valuation method used by the Plaquemines Parish Government

was invalid  and to direct the trial court on remand to value the coke-on-catalyst in8

accordance with La. Rev. Stat. 47:306-318.”   Id. at 1338.     9

Accordingly, precedent establishes that the use of coke-on-catalyst is a taxable

event, not subject to the reprocessing exclusion and that it  is exempt under the energy

sources exemption.  Because the energy sources exemption is suspended, the issue in



     By Act 29 of the 1996 Regular Session, the legislature has enacted La. R.S. 47:301(18)(d)(ii)10

which excludes the use of coke-on-catalyst from use taxes but which also specially states that
coke-on-catalyst can be taxed if it is actually sold to a third party.

      “‘Tangible personal property’ means and includes personal property which may be seen,11

weighed, measured, felt or touched, or is in any other manner perceptible to the senses.”  La. R.S.
47:301(16)(a).  
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these consolidated cases is the taxable value of coke-on-catalyst, an issue that was not

decided in BP Oil I.10

La. R.S. 47:302A provides that use taxes can be imposed on the use of tangible

personal property based on a percentage of the “cost price” of the property.

“Cost price” is defined by statute as follows:

“Cost price” means the actual cost of the articles of tangible personal
property  without any deductions therefrom on account of the cost of11

materials used, labor, or service cost, except those service costs for
installing the articles of tangible personal property if such cost is
separately billed to the customer at the time of installation, transportation
charges, or any other expenses whatsoever, or the reasonable market
value of the tangible personal property at the time it becomes susceptible
to the use tax, whichever is less.

La. R.S. 47:301(3)(a) (emphasis added).

After BP Oil I, the Department for the first time began to attempt to collect use

taxes on coke-on-catalyst.  However, realizing the difficulties of calculating the cost

price of this item which was not bought or sold but was instead a by-product of crude

oil which was then used as an energy source, the Department issued Sales Tax

Administration No. 70.17,  effective September 6, 1994, which provided in pertinent

part:

Because of the complexities involved in calculating all of the cost
components that must be included in the “cost price” of each use of coke-
on-catalyst, the department will allow the taxable “cost price” of coke-on-
catalyst to be determined by the use of the formula provided by R.S.
47:305(D)(1)(h) which is used in determining the taxable value of refinery
gas.  Under that formula, the taxable value of refinery gas for each
calendar year shall be 52 cents per thousand cubic feet (MCF), multiplied
by a fraction, . . ..  Because an MCF of refinery gas has been determined
to have a value approximately four times greater than the value of a ton
of coke-on-catalyst, the value of coke-on-catalyst will be one-fourth of the



     La. R.S. 47:1511 gives the department the authority to promulgate rules and regulations in12

order to administer and enforce the tax statutes but the rules and regulations “shall not be
inconsistent with the provisions of this Sub-title or other laws or the constitution of this state.”
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amount determined under the refinery gas formula.

The Department has since changed its position and in the these two consolidated

cases claims that coke-on-catalyst is to be taxed at the same value as natural gas based

on the Department’s Regulation 4301, which provides that “[t]he reasonable market

value of tangible personal property is the amount a willing seller would receive from

a willing buyer in an arms-length transaction of similar property at or near the location

of the property being valued.”  The Department presented evidence that both coke-on-

catalyst and natural gas provide heat to the reactor in the catalytic cracking unit.  The

Department claims that this makes natural gas “similar property at or near the location

of the property being valued.”

Star and BP claim that Regulation 4301 is invalid under La. R.S. 47:1510  as12

it is “inconsistent”with La. R.S. 47:301(3)(a), which defines cost price according to the

reasonable market value of the actual tangible personal property at the time it becomes

susceptible to the use tax, not similar property.  Star and BP claim that coke-on-catalyst

has no reasonable market value, and that in any event, it is not at all similar to natural

gas.  The catalytic cracker is designed to consume the coke-on-catalyst within minutes

of its production and burning the coke off the catalyst is the only economically feasible

method of separating the coke from the catalyst, therefore there is no third-party market

for coke-on-catalyst.  

The Department claims that a use tax is nonetheless owed by a manufacturer

who produces and consumes its own product in Louisiana.   This is based on La. R.S.

47:301(4) which defines a “dealer” to include “every person who manufactures or

produces tangible personal property for sale at retail, for use, or consumption, or
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distribution, or for storage to be used or consumed in this state . . ..  The Department

Regulation explaining “dealer,” LAC 61:61:4301.4, para. 3 provides:

Rev. Stat. 47:301(4) includes a dealer every person who manufactures or
produces tangible personal property for sale at retail, use, consumption,
distribution or for storage to be used or consumed in this state.  Thus, the
firm which manufactures or produces a product used or consumed by it
in the conduct of its business becomes a dealer for sales and use tax
purposes, even though none of that particular product is offered for sale.

We agree with the Department’s argument that no third-party sale is necessary

to determine cost price under the statute.  As we held in BP Oil I, “[i]f BP had taken

a refined product that it otherwise would have sold and used the product as fuel in the

refining process, then the use of that product certainly would have been taxable.  We

see no reason for different treatment of BP’s use of a refinery by-product as fuel in the

refining process.”  BP Oil I, supra at 1330-1331, n. 12.  However, the statute does

require that the property have a reasonable market value and the Department produced

no evidence of the reasonable market value of coke-on-catalyst.  In addition, in BP Oil

I, we rejected using the cost price of the raw material, crude oil, for use tax purposes,

which would be greater than a reasonable market value of zero  in any event.   To the

extent that the tax regulation attempts to tax tangible personal property based on the

value of “similar property,” that regulation is inconsistent with La. R.S. 47:301 and thus

invalid under La. R.S. 47:1511.  Furthermore, use tax and sales tax are complimentary

in that property sold or used must be subject to a uniform tax burden.  See  Pensacola

Const. Co. v. McNamara, 558 So. 2d 231 (La. 1990).  If the coke-on-catalyst could

be sold, it would be taxed based on its sales price, not the sales price of natural gas. 

As stated by the court of appeal in Star, “[i]n order to tax Star Enterprises’ use

of coke-on-catalyst the legislature must enact additional legislation.  Coke-on-catalyst

is beyond the reach of market value taxation because it has no market value.”  Star,

supra at p. 16.   Instead of enacting additional legislation to tax coke-on-catalyst, the



     The Fourth Circuit overruled the BP case in Star by polling all of the judges on the court. 13

Nevertheless, the State prevailed in BP, and we must, therefore, reverse the BP decision by the
court of appeal.

     BP has also asserted that the court of appeal failed to consider BP’s argument that the tax14

claims for the period from December 1, 1990 through December 1, 1991 had prescribed.  The
trial court rejected this argument and granted the Department a judgment for use taxes during this
period.  Because we hold that BP only owes taxes on refinery gas at the 52 cent formula and does
not owe taxes on coke-on-catalyst and BP paid taxes on this basis from December 1, 1990
through December 1, 1991, we need not reach this prescription argument.

BP’s last assignment of error is that the trial court’s decision regarding the cost price of
refinery gas and coke-on-catalyst should be applied prospectively only.  Because of our holding,
this issue is moot.

The Department in the Star case assigned as error the court of appeal’s ruling that because
the trial court did not have jurisdiction to render the September 19, 1995  judgment, that
judgment was null.  This issue is moot because we have affirmed the court of appeal’s holding
that refinery gas is taxable at the 52 cent formula and that coke-on-catalyst has no “cost price”
within the meaning of La. R.S 47:301(3).  

15

legislature enacted La. R.S. 47:301(18)(d)(ii) by Act 29 of the 1996 Regular Session

which excludes coke-on-catalyst from use taxes.  If the coke-on-catalyst is actually sold

to another person, it is to be taxed according to a method provided in La. R.S.

47:301(13)(d).  

Accordingly, we affirm the court of appeal’s holding in Star that coke-on-

catalyst is not subject to use taxes because it has no reasonable market value.  We

likewise reverse the court of appeal’s holding in BP, which has since been overruled

by the court of appeal in Star , that coke-on-catalyst be taxed at the same value as13

natural gas. 

C.  Other issues

BP has asserted other assignments of error, including the trial court award of

10% attorney fees under La. R.S. 47:1512 without allowing BP to challenge the

reasonableness of the fees.  Because BP does not owe the additional taxes on refinery

gas or coke-on-catalyst that the Department sought in this lawsuit, BP does not owe

attorney fees under La. R.S. 47:1512.14
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     Several motions were referred to the merits and we decide these as follows:  Star’s motion to15

strike references by the Department to documents and other material not in the record on appeal
is granted; the Parish of East Baton Rouge’s motion for leave to file a supplemental amicus curiae
brief is denied; Star’s motion for leave to file a response to an amicus curiae brief is denied; and
Star’s motion to supplement the record on appeal is denied.

16

For the foregoing reasons, the court of appeal’s decision in BP is reversed and

judgment is entered dismissing the plaintiff’s case.  The court of appeal’s decision in

Star is affirmed and judgment is entered dismissing plaintiff’s case.   15

96-C-0716  REVERSED; CASE DISMISSED

96-C-2218  AFFIRMED; CASE DISMISSED


