SUPREME COURT OF LOUI SI ANA

NO. 96-C- 1170 c/w 96-C 1270

W LLI AM HENRY SANDERS
V.
CARL ZEAGLER, ET AL.

ON WRIT OF CERTI ORARI TO THE COURT OF APPEAL, THIRD CIRCU T
PARI SH OF LASALLE, STATE OF LQOUI SI ANA

MARCUS, Justice’

At issue is whether danmages for nental anguish are
recoverable in an action by a honmeowner for defects in the
construction of a house.

In 1976, WIIliam Sanders (Sanders) and his wife, Bessie
Sanders, hired architect A D. Mathys (Mathys) to design a house for
themin Jena, Louisiana. They also hired Zeagler Construction Co.
(Zeagler), the |owest bidder pursuant to a bid proposal, as
contractor. To cover performance of the construction contract,
Zeagl er obtained a performance bond of $200,000 from Anerican
Fidelity Fire Insurance Co. (Anerican).

The house was conpleted in early 1979. Punch lists of
defective itens were prepared by Mathys for Zeagler to correct.
Sanders signed a certificate of substantial conpletion on February
19, 1979, and noved into the house in the spring of 1979. After
moving in, Sanders continued to contact Zeagl er concerning a nunber

of unresolved problens with the house.

Judge Graydon K Kitchens, Jr., 26th Judicial D strict
Court and Judge lan W d ai borne, 18th Judicial D strict Court,
participating as associate justices ad hoc in place of Justice
Jack C. Watson and Justice E. Joseph Bleich. Kitchens, J. ad hoc
not on panel. Rule |V, Part 2, 83.



On July 30, 1981, Sanders (alone) filed suit against
Zeagl er. By anended petitions, Anerican, Mathys! and Mathys'
insurer, INA Underwiters Insurance Co. (INA), were naned as
def endants. 2 Anmerican subsequently becane insolvent and was pl aced
in rehabilitation by a New York court. As a result, Sanders,
joined by his wife, filed a second suit on February 21, 1990
agai nst the Loui siana | nsurance Guaranty Association (LI GA), based
on Anmerican's insolvency.

The cases were consolidated® and tried before a jury in
1993. The jury awarded $35,000 in damages for "repairs already
made" and $10,000 for "future repairs," apportioning 25% of the
fault to Mathys and 75%to Zeagler. The jury al so awarded $7, 000
each to Sanders and his wife for "nental anguish, enotional
di stress and i nconveni ence," allocating 100% of the fault for these
damages to Zeagler. Prior to the rendition of judgnment, Sanders
and his wife noved for additur, judgnent notw thstanding the
verdict, or in the alternative a new trial. The trial judge
granted a judgnent notw thstanding the verdict against |INA and
LI GA, increasing the award for past repairs from $35,000 to $70, 000
and the award for future repairs from $10,000 to $35,000. He also
increased the award for emotional distress from $7,000 each to
$25, 000 each, assigning 25% of the fault therefor to Mathys.

Both I NA and LI GA appeal ed. The court of appeal affirnmed
in part, reversed in part and anended.* Upon applications by LIGA
and INA, we granted certiorari, stating, "[b]riefing and argunent

are especially invited on the issue of damages for nental an-

1 On July 25, 1990, Mathys was discharged i n bankruptcy.

2 Certain other parties not relevant to this case were al so
i ncl uded as defendants.

3 In granting the notion to consolidate, the trial judge
directed that all future filings be filed under the nunber
assigned to Sanders' 1981 suit and not under the nunber assigned
to the 1990 suit filed by Sanders and his wife.

4 93-1344, 95-1346 (La. App. 3d Gr. 3/6/96), 670 So. 2d
748.



gui sh. "®

The issue presented for our consideration is whether the
court of appeal erred in affirmng the judgnent of the trial court,
awar di ng $25,000 to Sanders for nental anguish in connection with
the defects in the construction of the house.?®

The recovery of danages for nonpecuniary |oss, such as
ment al angui sh, is presently governed by La. Cv. Code art. 1998,
whi ch becane effective January 1, 1985. However, since the facts
in the instant case arose prior to 1985, the previous article
governi ng nonpecuni ary damages, La. Cv. Code art. 1934(3), is

applicable here. Lafleur v. John Deere Co., 491 So. 2d 624, 630

(La. 1986). La. GCv. Code art. 1934(3) provided:

Al t hough the general rule is, that danmages are
the anount of the |loss the creditor has sus-
tained, or of the gain of which he has been
deprived, yet there are cases in which damages
may be assessed w thout cal cul ating al toget her
on the pecuniary loss, or the privation of
pecuniary gain to the party. \Were the con-
tract has for its object the gratification of
sone intellectual enjoynent, whether in reli-
gion, norality or taste, or some convenience
or other legal gratification, although these
are not appreciated in noney by the parties,
yet danmages are due for their breach; a con-
tract for a religious or charitable founda-
tion, a prom se of marriage, or an engagenent
for a work of sonme of the fine arts, are
obj ects and exanples of this rule.

W interpreted this article in the semnal case of Meador

v. Toyota of Jefferson, 332 So. 2d 433 (La. 1976). In Meador, the

eighteen year old plaintiff took her car to a dealership for repair

and did not get it back until seven nonths later. She sought

® 96-1170, 96-1270 (La. 6/28/96), 675 So. 2d 1096, 1097.

6 In his judgnment notw thstanding the verdict, the trial
j udge awar ded $25, 000 in nental angui sh danages to Sanders and
$25,000 to his wife. However, the court of appeal reversed the
$25,000 award to Sanders' wife against LIGA finding her 1990
suit was perenpted under La. RS 9:2772 and that she was not a
party to Sanders' 1981 suit. Additionally, the court reversed
the judgnent in favor of Ms. Sanders against |INA on the ground
that I NA was never naned as a defendant in her 1990 suit. Ms.
Sanders' application to this court on this issue was deni ed, and
that judgnent is now final. 96-1253 (La. 6/28/96), 675 So. 2d
1097. Accordingly, the only issue before us is the $25, 000
ment al angui sh award in favor of Sanders.
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nonpecuni ary damages agai nst the deal ership for her aggravation,
di stress and inconvenience. After reviewng the history of La.
Civ. Code art. 1934(3), we concl uded:

Thus, we would interpret Article 1934(3)
as follows: \Were an object, or the exclusive
object, of a contract, is physical gratifica-
tion (or anything other than intellectual
gratification) nonpecuniary damages as a
consequence of nonfulfillnment of that object
are not recoverable.

On the other hand, where a principal or

excl usi ve object of a contract is intellectual

enj oynent, nonpecuni ary danmages resulting from

the nonful fillment of that intell ectual object

are recoverable. Damages in this event are

recoverable for the loss of such intellectual

enjoynent as well as for nental distress,

aggravation, and inconvenience resulting from

such loss, or denial of intellectual enjoy-

ment. 332 So. 2d at 437 (enphasis in origi-

nal ).
Applying this principle, we concluded that the plaintiff was not
entitled to recover nonpecuniary danages, since intellectual
enjoynent, while perhaps an "incidental or inferred" contenplation
of the contracting parties, was not a principal object of the
contract to have the car repaired. Rather, we found the principal
obj ect of the contract was the repair of plaintiff's autonobile
with its consequent utility or physical gratification.

We revisited the issue sone three years later in Ostrowe

v. Darensbourg, 377 So. 2d 1201 (La. 1979), a case which is

factually simlar to the instant case. In Gstrowe, the plaintiffs
entered into a contract wwth the defendant (a contractor) for the
construction of a honme. Wen the defendant failed to conplete the
contract within the tine stipulated, the plaintiffs filed suit and
sought damages for past and future nental suffering, anguish and
anxi ety. In brief to this court, the plaintiffs argued that
intellectual gratification was the object of the contract. I n
support, they contended the house was a "distinctively designed
honme intended to suit their individual desires" and "an excl usive,
specially designed residence in an exclusive subdivision." e

found that, even accepting these descriptions, a contract for the



construction of a distinctively designed house was not a contract
for the purpose of intellectual gratification. Mor eover, we
reasoned that even if the contract had for its purpose intellectual
gratification, that gratification was not the principal object of
the contract. We concluded that the principal object of the
contract was physical in nature and any intellectual gratification
was only an incidental object of the contract:

In the instant case we hold that the obvious

inference to be drawmn fromthe limted facts

available in this record is that the principal

object of the contract, as with nost contracts

to construct dwellings, was to build a struc-

ture to be used as a residence by the plain-

tiffs. This was their overriding concern: to

obtain a place to live in, to provide shelter

from the elenents and to afford health and

confort for their famly in keeping with their

nmeans.

VWhile plaintiffs claimthat intellectual

gratification or convenience was the object of

the contract, that claimis not supported by

the record except by their argunment in brief

and tenuous inferences. And, if intellectua

gratification or convenience were objects of

the contract, they were not principal objects

but incidental objects not specially contract-

ed for, as was the construction of the physi-
cal structure itself. 377 So. 2d at 1203.

In the instant case, Sanders, like the plaintiff in
OGstrowe, contends that the contract had for its object intellectual
gratification. |In support, he argues that several of the design
features of the house were intended to gratify his desires. For
exanpl e, he points out he specified a | arge open house because of
hi s cl austrophobia. He wanted | arge wi ndows so he could view the
out doors. He specified a certain type of special stone for the
fireplace and special "worny cypress paneling” for the interior.
Finally, he contends he wanted a "l ow mai nt enance house" in which
he could grow ol d.

By contrast, INA and LI GA argue that Sanders' contentions
are not supported by the record. They point out that although

Sanders testified he wanted a | arge open house, he said nothing



about cl austrophobia. As to the |arge wi ndows, they argue the aim
of this design was realized, since Sanders testified he often gazed
through the windows to see the wildlife that visited his yard
They contend that Sanders' desire for a |ow maintenance house
really goes to the issue of physical utility rather than intellec-
tual gratification. Lastly, they note that Sanders testified
several tines that he was "confortable" with the house as far as
its design and | ayout.

We accept Sanders' contention that his honme had several
distinctive features which were intended to suit his particular
desires, and that he experienced consi derabl e aggravati on when the
contract to build his home was not properly perforned. However, we
are unable to conclude on the record before us that intellectual
gratification was a principal cause of this contract. Clearly,
Sanders' main object in entering into the contract was a physical
one: to obtain a place in which to live. A though his intellectual
gratification was arguably an incidental or inferred object of the
contract, we find it does not rise to the level of a principa
object of the contract. Therefore, Sanders is not entitled to
nonpecuni ary damages under La. Cv. Code art. 1934(3).

Accordingly, we conclude the trial judge was clearly
wong in awarding any damages for nental anguish, enotional
di stress and i nconveni ence. This award nust be reversed.

Lastly, LIGA and INA raise several other issues. I n
granting the applications for certiorari on the issue of damages
for nmental anguish, we did not intend to address these issues.
Therefore, we will recall the wits as to these issues and deny the
applications insofar as they pertain to i ssues other than damages

for mental anguish. See Ledbetter v. Concord General Corp., 95-

0809 (La. 1/6/96), 665 So. 2d 1166, 1171

DECREE

For the reasons assigned, the judgnment of the court of



appeal is reversed insofar as it affirnms the award of $25,000 in
damages for nental anguish to WIlliamHenry Sanders. In all other

respects, the wits are recalled and deni ed.



