SUPREME COURT OF LQOUI SI ANA
NO. 96-0-2116
IN RE JUDGE HENRY H. LEMJ NE, JR

ON RECOMVENDATI ON FOR DI SCI PLI NE FROM THE JUDI Cl ARY
COWM SSI ON OF LQOUI SI ANA

CALOGERO, Chief Justice.”

This matter conmes before the court on the recomendati on of
the Judiciary Comm ssion of Louisiana that respondent, Henry H.
Lenoine, Jr., judge of the Pineville Cty Court, Wards 9, 10, and
11 of the Parish of Rapides, be publicly censured for m sconduct.
The Judiciary Comm ssion conducted investigatory hearings, nade
findings of fact and law, and recommended that respondent be
censured for violating LSA-C.C.P. Art. 151 and LSA-C O .P. Art. 671
and Canons 1, 2 and 5C(1) of the Code of Judicial Conduct. The
m sconduct charged was essentially two-fold. First, he did not
voluntarily recuse hinmself in 32 civil and crimnal cases, but
rat her presided over themnotw thstanding that in each instance he
was or had been associated with an attorney during the latter's
enpl oynment in the case. Secondly, he purportedly acted inproperly
by frequently engaging in financial and business dealings with
| awyers likely to come before the court on which he served. The
Comm ssion alleged that by reason of the charged viol ations, he had
engaged in willful msconduct relating to his official duty and had
engaged in persistent and public conduct prejudicial to the
adm nistration of justice that brings the judicial office into
di srepute. For the reasons which follow we find the charges proven
and discipline warranted regardi ng Judge Lenbine's not recusing
himself in 21 crimnal cases, and in his frequently engaging in
financial and business dealings with lawers who were likely to
come, and in fact did conme, before himin the Pineville Gty Court.

The Comm ssion's findings and recommendation that Judge

Lenoi ne be censured rest on the follow ng facts, which were either

*
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admtted by respondent in his answer to the Conm ssion's Formal
Charge, or established in his testinony before the Conmm ssion.

Respondent, Henry H Lenpbine, Jr., 1is an attorney who
practices law in Pineville, LA He was elected judge of the
Pineville Gty Court, and took his oath of office on January 2,
1991. The position is a part-tinme judgeship. He has therefore
been able to continue to practice |law after becom ng a judge of the
City Court.

From June 19, 1989 until sonetime in 1994, Harold A Van Dyke,
11, an attorney, rented office space fromrespondent at 607 Min
Street, Pineville, Louisiana. In 1994, Van Dyke purchased from
Judge Lenpbine a one-third ownership interest in the Main Street
building with an option to purchase anot her one-sixth. Since 1994,
respondent has therefore co-owned the building | ocated at 607 Main
Street, Pineville, Louisiana, which bears a sign, "Lenoine-Van Dyke
Law Center." From 1991 to April 30, 1995, Judge Lenpoine also
rented space at 607 Main Street to another attorney, one M chael A
Brewer. After taking office as Pineville Gty Court judge in 1991,
respondent and Van Dyke associ ated each other on a total of twenty-
one cases, nine crimnal and twelve civil cases, either by referral
or shared representation. Attorney fees were generally split
between themon either a 50/50 or a 55/45 basis. Wth the tenant,
attorney Brewer, respondent entered into a "Flexible Legal
Agreenent," dated August 11, 1993, by which respondent would
t hereafter provide Brewer overhead and m scel |l aneous incidentals in
addition to office space, in exchange for a share of |egal fees

earned by Brewer.'!?

The shared percentage of fees was to vary depending on the
circunstances of the case. Pursuant to their agreenent, respondent
was to receive 50% of the fees earned in cases, later to be
identified, brought in by Brewer and worked by Brewer alone, 60%:i f
bot h worked these cases. Respondent was to receive 70% for cases,
|ater to be identified, that he brought in but were worked by him
and Brewer together. All cases brought in were not automatically
subject to the arrangenent. Paragraph Xl of the agreenent gave
each party "a nutual and conplete right of refusal on any case."
Thereafter, respondent and Brewer in fact entered into fee
arrangenents in three cases, one each on March 8, 1994, June 16,
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Respondent presided over 32 cases between 1991 and 1995 in the
Pineville Gty Court in which one of the litigants was represented
by either Van Dyke or Brewer. 1In none of these 32 cases did Judge
Lenoi ne share fees. Respondent did not advise the litigants in
those cases of his relationship wth Van Dyke or Brewer, and

recused hinmself in only one, In the Interest of Adcock, No. 1993-

CC-92-1. That case, one involving child custody, precipitated a
| etter of conplaint fromone Dexter Adcock, father of the children
in the custody dispute, and pronpted the Judiciary Conm ssion's
i nvestigation. Adcock sent his conplaint to the Conm ssion ei ght
mont hs before he filed the notion which pronpted Judge Lenbine to
recuse hinmself in the case. On Decenber 11, 1995, the Judiciary

Commi ssion filed a Formal Charge agai nst respondent. 2

1994, and Septenber 2, 1994.
2 The Charge reads as foll ows:

A That after first taking the judicial oath of
office on January 2, 1991, and each and every year
thereafter, you, JUDGE LEMJ NE, have operated the
"Lenoi ne-Van Dyke Law Center" |ocated at 6078 [sic] Main
St., Pineville, LA 71360, wth Harold A Van Dyke, 111,
an attorney. From June 19, 1989 through 1994, Harold A

Van Dyke, Ill rented office space fromyou at 6078 [sic]
Main St., Pineville, LA 71360. Thereafter, in 1994,
Harold A. Van Dyke, 111l purchased a 1/3 ownership

interest fromyou, wth an option to purchase a renai ni ng
1/6 interest, in the property |located at 6078 [sic] Min
St., Pineville, LA 71360.

B. That after first taking the judicial oath of
office on January 2, 1991, and each and every year
thereafter until April 30, 1995, you, JUDGE LEMJ NE, also
rented office space at 6078 [sic] Main St., Pineville, LA
71360 to M chael A Brewer, an attorney.

C. That after first taking the judicial oath of
office on January 2, 1991, and each and every year
thereafter, you, JUDGE LEMJ NE, and Harold A Van Dyke,
11, have associated each other on a total of
approximately twenty-one (21) crimnal and civil cases,
i ncluding both the referral of cases to each other and
al so the shared representati on on other cases wherein you
each were responsible for the work product. Generally,
all fees in such cases were split between you and M. Van
Dyke on either a 50/50 or 45/55 basis.

D. That you, JUDGE LEMO NE, and M chael A. Brewer
entered into a "Flexible Legal Agreenent," dated August
11, 1993, which provided office space, overhead and
m scel | aneous incidentals in exchange for a fee sharing
arrangenent between M. Brewer and you, dependi ng upon
the circunstances of the case. Thereafter, on March 8,
1994, June 16, 1994 and Septenber 2, 1994 you and M.
Brewer entered into fee agreenents on particul ar cases.
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Recusation of judges is a serious and inportant |egal
procedure. It involves a judge's renoving hinself or being renoved
from a case and being replaced by another judge. Recusal may be
voluntary as when a judge takes hinself off a case for legally
conpel ling reasons or sinply because he believes that he cannot
fairly and inpartially judge a matter before him LSA-C C P. art.
152; LSA-C.CR P. art. 672 It may be involuntary as when a
litigant files a notion to recuse for stated |egal reasons, the
judge refuses to recuse hinself, and court proceedings thereafter
result in his being recused by another trial judge or by an
appel l ate court. LSA-C.CP. art. 151; LSA-C CR P. art. 671. 1In

this latter situation, the |law dictates how the matter is to be

E. That you, JUDCGE LEMJ NE, had occasion to preside
over certain legal matters in the Pineville Cty Court,
Wards 9, 10 & 11, in which one of the litigants had
occasion to be represented by Harold A. Van Dyke, 111
You did not advise the litigants in said cases of your
financial relationship with M. Van Dyke and/or you did
not recuse yourself, despite the financial relationship.
Those cases include, but are not limted to:

e [Omtting list of the 25 cases
handl ed by Van Dyke]

F. That you, JUDCE LEMJ NE, had occasion to preside
over certain legal matters in the Pineville Cty Court,
Wards 9, 10 & 11, in which one of the litigants had
occasion to be represented by Mchael A Brewer. You did
not advise the litigants in said cases of your financial
relationship wwith M. Brewer and/or you did not recuse
yoursel f, despite the financial relationship. Those
cases include, but are not limted to:

.« . . [Omtting list of the 7 cases handl ed
by Brewer]
G By reason of the foregoing Sections A through F
you have:

(1) Violated Canons 1, 2 and 5C(1) of the

Code of Judicial Conduct adopted by the
Suprene Court of Louisiana, effective
January 1, 1976; and

(2) Engaged in willful msconduct relating to

your official duty; and,

(3) Engaged in persistent and public conduct
prejudicial to the admnistration of
justice that brings the judicial office
into disrepute.



resol ved. *

I n each possible recusal situation, there is a countervailing
consideration which mlitates in favor of a judge's not recusing
hinmself, or being recused; that is, that the judge has an
obligation, part of his sworn duty as a judge, to hear and decide
cases properly brought before him He is not at |liberty, nor does
he have the right, to take hinself out of a case and burden anot her
judge with his responsibility wi thout good and | egal cause.*

In the matter of recusal, there is a distinct difference
between a | egal review of the grounds for recusal and of a judge's
decision not to recuse hinself, on the one hand, and m sconduct on
the part of the judge, and inposition of discipline, on the other.
Rarely, if ever, is it to be expected that the judge's call not to
recuse hinself after challenge will entail m sconduct on his part.
He has exercised a degree of discretion in that refusal, and his
decision is subject to |legal review and resolution in accordance
with |aw Nor is it likely that msconduct wll arise in a
situation where a judge, wunchallenged, desists from recusing
hi rsel f where there is no clear obligation on his part, statutory
or otherwse, to do so. That judgnent call is nuch |ike a judge's
deci sion on substantive and procedural matters which daily cone
before him The performance of his role as judge has him
repeatedly exercising discretion, and m sconduct, or ethical
transgression, rarely ever cones into play.

Virtually all of the cases which have addressed grounds for

recusal, even those which have drawn support from references to

3The procedure for recusal is identical in crimnal and civil
matters. Under Article 154 of the C.C.P. or Article 674 of the
C.O.P., upon the filing of a witten recusal notion by a party in
which a valid ground for recusal is set forth, the judge "shal
either recuse hinself, or refer the notion to another judge or a
judge ad hoc" as provided in Articles 155 and 156 of the C C P.
and Article 675 of the CCr. P

“There is this consideration too. A judge should not recuse
hinself if there is no inpedinent to his sitting in a case in which
he can be fair and inpartial, and yet he is challenged by a
litigant who believes that the prospect of success in the case,
before a different judge, is or mght be better.
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"appearances of inpropriety," have been |l egal contests directed at
whet her a judge should be permtted to sit on a given case. They
have involved reversing, or affirmng, a judge's decision not to
recuse hinself, or herself. None have involved disciplinary

viol ations based solely on a judge's failure to self-recuse. See

e.qg., State v. lLenelle, 353 So. 2d 1312, 1314 (La. 1977) (reversing

a crimnal conviction and remanding for a new trial on the basis
that the trial judge should have recused hinself); State v.

LeBl anc, 367 So. 2d 335, 341 (La. 1979) (reversing conviction,

remanding for newtrial based on judge's failure to recuse); State
V. Krinke, 534 So.2d 431 (La. 1988) (reversing lower courts in a

crimnal case and granting a notion to recuse); Rollo v. Dison, 402

So.2d 122 (La. App. 2d Cr. 1981) (reversing a district judge's
denial of a notion to recuse another judge in a civil case), wit
deni ed, 404 So.2d 265 (La. 1981).

M sconduct and judicial discipline, on the other hand,® is
entirely different. M sconduct exposes a judge to punishnent,
anywhere from public censure (which may ultimately result in
"renoval " of the judge by the constituency that elects him to
removal from office by the Supreme Court. The Loui si ana
Constitution creates a Judiciary Conm ssion which has the power to
recommend to the Supreme Court these extrenes, as well as
suspension, with or without pay, and involuntary retirenent. LA
Const. art. V, 825(C). This punishnment for m sconduct, not reversal
of a judge's decision in a court case before him 1is what is

i nvol ved when cases like this one are brought in this court by the

By use of the word misconduct in this opinion, we refer only
to that m sconduct described in the Louisiana Constitution, Article
V, 8 25(C), which states:

(O Power s. On recomendation of the judiciary
comm ssion, the suprene court may censure . . . a judge
for willful msconduct relating to his official duty,
wllful and persistent failure to perform his duty,
persistent and public conduct prejudicial to the
adm ni stration of justice that brings the judicial office
into disrepute, conduct while in office which would
constitute a felony, or conviction of a fel ony.
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Judiciary Comm ssion. One of the assorted types of m sconduct that
can expose a judge to punishnent is a judge's not recusing hinself
when he has a legal obligation to do so, even though he has not
been chall enged by a notion to recuse. In that circunstance, his
legal failing (not conplying with clear statutory law) is both
m sconduct and an ethical transgression.

The Code of Judicial Conduct consists of a series of canons
whi ch not only provide guidance and instruction but demand et hi cal
conduct and the avoi dance of unethical conduct or practices. The

Code is "binding on all judges," In re Decuir, 95-0056, p.8 (La.

5/ 22/ 95); 654 So.2d 687, 692, and judges are "governed exclusively
by [its] provisions.” La.RS. 42:1167. This |egislative statenent
in RS 42:1167 that judges are governed exclusively by the Code of
Judi ci al Conduct is not contrary to the Constitution' s exclusive
grant of authority to the Judiciary Conm ssion and this Court in
the realm of judicial m sconduct. Because the current Code
contai ns sone general commands, for exanple Canon 1 ("A Judge Shal
Uphol d the Integrity and | ndependence of the Judiciary") and Canon
2 ("A Judge Shall Avoid Inpropriety and the Appearance of
| npropriety in Al Activities"),® it is apparent that the Code
covers all msconduct as well, since m sconduct offends, at the
| east, Canons 1 and 2. It is therefore safe to say, as the
| egislature did in 42:1167, that judges are governed exclusively by
t he Code's provisions, notw thstanding the self-evident fact that
the Court has exclusive authority to punish m sconduct, unlimted
by the Code of Judicial Conduct.

Wi le violations of the canons of the Code of Judicial Conduct
may rise to the level of sanctionable m sconduct, they need not,
necessarily. Any nunber of minor failings on the part of a judge

may fall short of the high standards of conduct required of judges

Prior to July 8, 1996, the titles to these tw Canons used
the hortatory word "Shoul d* rather than the mandatory "Shall." The
standards then set forth were therefore exhortations rather than
commands.



by Canon 1, or constitute acts which do not pronote public
confidence in the integrity and inpartiality of the judiciary under
Canon 2(A). Yet, only such violations of the Canons as can
i ndependently be said to fall wthin one of the constitution's
enunerations in Article V, 825(C) (see footnote 6 herei nabove) may
give rise to one or nore of the sanctions later recited in that
article and section of the constitution. Less serious failings may
violate the Code of Conduct, yet not constitute sanctionable
m sconduct subject to puni shnment through the disciplinary process.’
Of course, an accumulation of mnor ethical transgressions nmay
t oget her amount to sufficiently serious m sconduct to qualify as
sanctionabl e m sconduct under the Constitution.

The jurisprudence of this Court is to the sane effect.
| ndeed, as we said in Chaisson, for exanple,

W find the facts establishing a violation of Canon 2 are

consistent with the conduct set forth in La. Const. Art.

V, 8 25(C) for which this court may inmpose sanctions.

[A]s we held inInre Wlkes . . . violations of the

tanons can, without nore, serve as a basis for discipline
under Article V, 825(C).

This approach is evidenced by the Court's recently adopted
amendnents to the Code of Judicial Conduct, in particular the
Commentary to Canon 1. That Commentary states that the violation
of binding obligations ("shall" obligations) "can" result in
disciplinary action, and further that violation of "should"
obligations "may also result in judicial discipline.” Wen this
Court adopted and then anended the Code of Judicial Conduct, we
clearly did not contenplate that discipline would be automatically
i nposed upon proof of a violation of the canons, without regard to
t he seriousness of the violations.

The ABA Model Code is no different. |In the Preanble to the
1990 ABA Mbdel Code of Judicial Conduct, the drafters wite:

The text of the Canons and Sections is
i ntended to govern conduct of judges and to be
bi ndi ng upon them It is not intended,
however, that every transgression will result
in disciplinary action. Wether disciplinary
action is appropriate, and the degree of
di scipline to be inposed, should be determ ned
t hrough a reasonabl e and reasoned application
of the text and shoul d depend on such factors
as the seriousness of the transgression,
whether there 1is a pattern of inproper
activity and the effect of the inproper
activity on others or on the judicial system



In re Chaisson, 549 So. 2d 259, 266 (La. 1989) (enphasis provided).

The inplicit qualification of the Chai sson passage cited above is
that the Canon violation nust be serious, and we believe,
sufficiently serious as wongful conduct to warrant the discipline
sanctioned by the Constitution. So, too, in Decuir we stated that,
"This Code is binding on all judges, and violations of the Canons
set forth therein may serve as a basis for discipline under Article
vV, 8 25(¢ . . . ." Decuir at 8, 654 So. 2d at 692 (enphasis

supplied); see also In re WIlkes, 403 So. 2d 35, 40 (La. 1981)

(sane).

The Code contains general and specific adnonitions, sone
mandatory ("shall"), sone hortatory ("should"). The applicable
Loui si ana Code at the tine of respondent’'s chall enged conduct was
the 1976 Code as anended. It was nodeled in part upon the American
Bar Association's 1972 Model Code. The anmendnents to our Code,
particularly those of 7/8/96, have included the frequent
substitution of the word "shall" for the word "should" in its
et hical standards.?® Rel evant to the shall/should issue, the
Preanble to the ABA Mbdel Code of 1990 states:

Wen the text uses "shall"™ or "shall not," it is intended

to i nmpose binding obligations the violation of which can

result in disciplinary action. Wen "should" or "should

not" is used, the text is intended as hortatory and as a

statenent of what is or is not appropriate conduct but

not as a binding rule under which a judge may be

disciplined. Wen "may" is used, it denotes permssible

di scretion or, depending on the context, it refers to

action that is not covered by specific proscriptions.
ABA Model Code of Judicial Conduct (Preanble 1990).

Respondent is charged with violating CC P. art. 151, CC.P
art. 671, Canon 1, Canon 2 and Canon 5(c)(1) as applicable in the
years 1991-95. Violation of the canons is premsed upon his

neglect to recuse hinself in the same 32 cases over which he

presi ded, and upon his engaging in frequent financial and business

8The original 1976 Loui si ana Code of Judicial Conduct used the

word "should" 58 tinmes, and the word "shall" O tinmes, in its
ethical standards. |In contrast, after the July 8, 1996 anendnents,
t he anended Code uses "should" a nere 14 times and "shall" 69 ti mes

inits ethical standards.



dealings with attorneys Van Dyke and Brewer, the facts regarding
which are admtted in the stipulation. Al of the conduct under
review in the instant case took place before July 8, 1996, when
certain anendnents to our Code were adopted by this Court.?®
Articles 151 and 671 of the respective procedure codes are
di scussed at greater |ength hereinbelow. The relevant canons, as
witten prior to the anendnents (and applicable in this case), are
here quoted fully, with all July 8, 1996 changes noted in brackets.
One of the major amendnents in these three canons was to follow the
ABA's |ead and substitute "shall" for "should" (see footnote 7
above). "Should,” if wunderlined, has been changed to "shall"
effective July 8, 1996. QG her July 8 changes are noted in
br acket s.
Canon 1 provides:
An i ndependent and honorable judiciary is
i ndi spensable to justice in our society. A
judge should participate in establishing,
mai nt ai ni ng, and enforcing, and should
personal | y observe, high standards of conduct
so that the integrity and i ndependence of the
judiciary may be preserved. The provisions of
this Code [are to] be construed and applied to
further that objective. As a necessary
corollary, the judge nust be protected in the
exercise of judicial [independence].
Canon 2 provi des:
A. A judge should respect and conply
with the law and should act at all tinmes in a

manner that pronotes public confidence in the
integrity and inpartiality of the judiciary.

B. A judge should not allow famly,
social, [political,] or other relationships to
i nfl uence judicial conduct or judgnent. A

j udge should not lend the prestige of judicial
office to advance the private interest of [the
judge or] others; nor should a judge convey or
permt others to convey the inpression that
they are in a special position to influence
the judge. A judge should not testify
voluntarily as a character wtness.

Canon 5(C) (1) provides:

A judge should refrain from financial and
business dealings that tend to reflect

°The anmendnents, pronpted in part by the ABA's 1990 Model Code
changes, stenmmed fromrecomendati ons made in the spring of 1996 by
a 22-menber Advisory Commttee appointed by this Court in 1994,
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adversely on the judge's inpartiality,
interfere with the proper performance of
judicial duties, exploit the judge's judicial
position, or involve the judge in frequent
transactions with |l awers or persons likely to
cone before the court on which he or she
serves.

Much of what we say in this opinion and the principles
regardi ng recusal are applicable to cases which have arisen both
before and after the July 8, 1996 anendnents to the Code of
Judicial Conduct. It does need restating, however, that this case
arose fully under Canon 3 before its July 8 revision regarding
recusal. As it existed at all tinmes pertinent to this case, Canon
3(C) provided sinply that "[t] he recusation of judges is governed
by law. " The "law' referred to in Canon 3(C) was found in
Articles 151 and 152 of the Code of Cvil Procedure, and in
Articles 671 and 672 of the Code of Crimnal Procedure. See

Donnell v. Donnell, 567 So. 2d 1143, 1145-46 (La. App. 2d Crr.

1990). A long line of Louisiana jurisprudence holds that the |ist
of grounds for recusal in these procedure code articles is
exclusive, not illustrative, and there nust be a statutory ground

for recusing a judge. E.g., State v. Pailet, 165 So. 2d 294, 297

(La. 1964); Pierce v. Charity Hospital, 550 So. 2d 211 (La. App.

4th Gr. 1987), cert. denied, 551 So.2d 1341 (La. 1989); Christian

v. Christian, 535 So.2d 842 (La. App. 4th Cr. 1985); Southern

Builders, Inc. v. Carla Charcoal, Inc., 357 So.2d 638 (La. App. 4th

Cr. 1978), cert. denied, 358 So.2d 362 (La. 1979). So,

essentially in this case, the events concerning which fully
preceded the July 1996 anmendnents, if regarding recusal a judge's
conduct does not offend the statutory law, it is strongly arguabl e,

if not irrefutable, that there is no violation of the Code of

°Canon 3(C) now provides, as of 7/8/96

C. Recusation. A judge should disqualify hinself
or herself in a proceeding in which the judge's
inpartiality mght reasonably be questioned and shall
disqualify hinself or herself in a proceeding in which
disqualification is required by |law or applicabl e Suprene
Court rule. In all other instances, a judge should not
recuse hinself or herself.
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Judi cial Conduct, nor a violation of Article V, 8 25 of the
Loui siana Constitution. Wat then did the law require regarding
recusal, and has Judge Lenvi ne's conduct offended that | aw?

As earlier indicated, Judge Lenoi ne presided over 32 cases, 25
where Van Dyke represented a party (5 civil, 20 crimnal), and 7
where M chael A Brewer represented a party (6 civil, 1 crimnal).
The relevant statutory recusal provisions regarding crimnal and
civil cases differ somewhat. The crimnal provision, C.C.P. art.
671, recites that in a crimnal case a judge shall be recused when
any of its six enunerations apply. Article 671:

A In a crimnal case a judge of any court,
trial or appellate, shall be recused when he

(1) |Is biased, prejudiced, or personally
interested in the cause to such an extent that
he would be unable to conduct a fair and
inpartial trial;

(2) |Is the spouse of the accused, of the
party injured, of an attorney enployed in the
cause, or of the district attorney; or is
related to the accused or the party injured,
or to the spouse of the accused or party
injured, wthin the fourth degree; or is
related to an attorney enployed in the cause
or to the district attorney; or to the spouse
of either, within the second degree;

(3) Has been enployed or consulted as an
attorney in the cause, or has been associ ated
w th an attorney during t he latter's
enpl oynent _in the cause:

(4) |Is awtness in the cause;

(5) Has performed a judicial act in the
cause i n another court; or

(6) Wul d be unable, for any other
reason, to conduct a fair and inpartial trial.

Enphasi s suppli ed.

Article 151 of the C.C P., on the other hand, recites
that a judge shall be recused [only] when he is a witness in the
cause (subsection A), and that he nay be recused (subsection B)
when he

(1) Has been enployed or consulted as an
attorney in the cause, or has been associ ated

with an att or ney during t he latter's
enpl oynent in the cause;
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(2) At the time of the hearing of any
contested issue in the cause, has continued to
enploy, to represent him personally, the
attorney actually handling the cause (not just
a menber of that attorney's firm, and in this
case the enploynent shall be disclosed to each
party in the cause;

(3) Has perfornmed a judicial act in the cause
i n anot her court; or

(4) s the spouse of a party, or of an attorney
enployed in the cause; or is related to a party. or to
the spouse of a party, within the fourth degree; or is
related to an attorney enployed in the cause; or to the
spouse of the attorney, within the second degree; ;

(5 Is biased, prejudiced, or personally
interested in the cause or its outcone or
bi ased or prejudiced toward or against the
parties or the parties' attorneys to such an
extent that he would be unable to conduct fair
and inpartial proceedings.

(6) Wul d be unable, for any other
reason, to conduct a fair and inpartial trial.

Enphasi s suppli ed.

Under the Code of Crimnal Procedure, it is evident that for
the six mandatory provisions of CO.P. art 671, the judge hinself,
the judge deciding whether to recuse a chall enged judge, and the
reviewi ng appellate court have no discretion if any of the six
grounds are proven. In that event the judge "shall be recused.™
Regarding the civil procedure articles, the judge hinself, the
deci ding judge and the review ng appellate court simlarly have no
choi ce when the challenged judge is a witness in the cause, but
"may" recuse when the other five enunerations apply. Wile "my"
signifies that a matter is permssive, it is evident in all events
that the "may be recused" subsection (B) of CCP. art. 151 recites

appl i cable grounds for recusal in the statutory |law of the state,

just as do CCr.P. art. 671A's six mandatory grounds, and Article
151(A)'s one mandatory ground.

The relevant grounds for recusal in this case are C.C P. art.
151B(1), a permssive ground, and C C.P. art. 671A(3), a nmandatory
ground. Oher than the perm ssive/ mandatory distinction, the two

provisions are identical. They concern the situation when a judge
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"[h] as been enpl oyed or consulted as an attorney in the cause, or
has been associated with an attorney during the latter's enpl oynent
in the cause.”" W believe these respective grounds for recusal are
appl i cabl e regardi ng respondent's conduct in this case.

Wi | e respondent was hinsel f not enpl oyed or consulted in the
cases over which he presided, he was during Van Dyke's and Brewer's
enpl oynment "in the [respective] cause[s]"--in fact while the cases
were being tried before him-"associated" with Van Dyke and with
Br ewer . That association as contenplated in the respective
articles surely is an association in the practice of law, be it a
| aw partnership or a |l ess permanent |aw practice arrangenent--1|ike
sharing |l aw office space, or associating in the handling of I|egal
matters and/or sharing |egal fees. Wether the article's
contenplated "associat[ion]" <covers other than |aw practice
associations (for instance, political, civic, religious or other
non-|law practice relationships) we need not decide in this case,
al t hough a good argunent can be nade that it does not.

Respondent was clearly associated in the practice of law with
Van Dyke and Brewer. He shared | egal representation in cases and
split fees. He co-owned with Van Dyke a building in which the two
mai ntained their |aw offices, a building bearing a sign, "Lenoine-
Van Dyke Law Center." He rented Brewer |aw office space in the
sanme building and had reciprocal fee arrangenents with Brewer to
his financial advantage in lieu of rent. So, the grounds for
recusal in both CCP. art. 151B(1) and C.C.P. art. 671A(3)
existed in this case.

Respondent's presiding in the crimnal cases wherein Van Dyke
and Brewer were counsel for the litigant--20 cases regardi ng Van
Dyke and 1 case regarding Brewer--violated CCr.P. art. 671A(3).
He was required to recuse hinself ("shall be recused") and did not
do so. He therefore violated the |law regarding recusal to which
Canon 3(C) referred.

H's not recusing hinself in the eleven civil cases is a
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different matter. As applicable at the time, the only expression
regarding recusal in the Code of Judicial Conduct was that
"recusation is governed by law," and the only |law applicable in
civil cases was C.C.P. 151's perm ssive standard that a judge "may
be recused" when (as in a case |ike this one, we have determ ned)
he has been associated with an attorney during the latter's
enpl oynent in the cause. There is no |egal directive, or mandate- -
no "shall"--in CCP. art. 151, or any other statute, that tells a
j udge that he rmust recuse hinself in a given civil case, other than
if heis to be a witness. Accordingly, his not recusing hinself in
the civil cases we do not find punishable under the Constitution in
light of the then extant canons of the Code of Judicial Conduct and
the state of the law as it existed at the tinme of the conduct in
guesti on. Whet her our conclusion would be different under the
revised Code of Conduct we need not decide here. It is worth
noting, however, that while the new canon on recusation nerely
exhorts--"should"--it does not only speak to disqualification
"required by law' ("or applicable Suprenme Court rule") but also
recites that "[a] judge should disqualify hinmself or herself in a
proceeding in which the judge's inpartiality m ght reasonably be
gquestioned. "

Judge Lenvine's conduct did not offend the | aw regarding his
not recusing hinmself in the civil cases on which he sat.
Nonet hel ess, there is the independent but related natter of his
involving hinmself in frequent transactions with |awers likely to
conme before the court in which he or she serves, in violation of
Canon 5C(1), in fact the very |l awers whose association with the
j udge established the perm ssive ground for recusal in CC P. art.
151B(3). Judge Lenoine involved hinself in frequent transactions
with awers Van Dyke and Brewer, who were clearly persons "likely
to come before" his court. He sold to one of them (Van Dyke) 1/3
of his building, agreeing to sell another 1/6th, and practiced | aw

with Van Dyke out of the sanme co-owned buil ding, and Van Dyke cane
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bef ore Judge Lenbine's court representing clients 25 tinmes. Judge
Lenoi ne rented space to, and shared fees with, Brewer, who appeared
before him 7 tines. These were frequent financial and business
dealings with two lawers in the sanme snmall conmmunity of Pineville,
Louisiana in the Parish of Rapides. It was surely apparent to
Judge Lenmpine at the tinme of the financial and business dealings
that the two | awers were likely to cone before the court on which
he served, a violation of Canon 5C(1) of the Code of Judicia
Conduct .

We are not oblivious to the fact that the Preanble to the 1990
ABA Model Code, after which our Code of Judicial Conduct was
nodel ed, says that "[w] hen 'should or '"should not' is used, the
text [of the Mddel Code] is intended as hortatory and as a
statenent of what is or is not appropriate conduct but not as a
bi ndi ng rul e under which a judge may be di sciplined" (see the nore
conpl ete quotation of the ABA Preanbl e herei nabove). However, this
Court's jurisprudence has been to the contrary. When conduct
violating the canons is sufficiently serious to constitute
puni shabl e m sconduct, we have relied in part on canonical "shoul d"
violations to find msconduct and inpose discipline. See, e.qg., In

re Huckaby, 95-0041 (La. 5/22/95), 656 So. 2d 292; Decuir, 95-0056,

654 So. 2d 687; Chaisson, 549 So. 2d 259; |In re Soileau, 502 So.2d

1083 (La. 1987). That the violation of "shoul d' canons nmay provide
the basis for discipline under the Louisiana Constitution and this
Court's jurisprudence is highlighted by the fact that the original
1976 Loui si ana Code of Judicial Conduct contained all "shoul ds" and

no "shalls" in its canons, see footnote 8 above, yet discipline was

still inposed for violations thereof. See, e.qg., WIlkes, 403 So.
2d at 41-42 (finding violations of Canons 1, 2, and 5(C) (1) in
their "should" fornms sufficient to warrant discipline under the
Constitution). Reaffirmng that jurisprudential tradition is our
own comrentary to Canon 1 in the July 8, 1996 anendnents to the

Code of Judicial Conduct, which warns that "a clear violation of
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any canon in which should is used, a clear abuse of discretion by
the judge in conform ng his or her conduct to any such Canons .

may al so result in judicial discipline,” an obvious allusion to
such conduct as is sufficiently serious to warrant discipline under
Article V, 8 25 of the Constitution.

I n conclusion, Judge Lenoine is guilty of m sconduct in two
respects: (1) his not recusing hinself in the 21 crimnal cases
violated CCO.P. art. 671 and thus Canons 1 and 2; (2) in engaging
in financial and business dealings with Van Dyke and Brewer, Judge
Lenoi ne violated Canon 5C(1) and thus Canons 1 and 2 as well.
Canon 1 tells us that an "independent and honorable judiciary is
i ndi spensable to justice in our society,"” and that "a judge should
participate in establishing, maintaining, and enforcing, and should
personal | y observe, high standards of conduct so that the integrity
and independence of the judiciary may be preserved." Canon 2
instructs that a judge "should respect and conply with the | aw and
should act at all times in a manner that pronotes public confidence
in the integrity and inpartiality of the judiciary." Canon 5C(1)
recites that a judge "should refrain from financial and business
dealings that tend to reflect adversely on the judge's
inpartiality," or "involve the judge in frequent transactions with
| awers or persons likely to cone before the court on which he or
she serves."

Respondent's not recusing hinself in the crimnal cases, and
acting as judge in those cases, along with his frequent financi al
and business transactions with lawers likely to come before his
court, constituted persistent and public conduct prejudicial to the
adm nistration of justice as well as willful and persistent failure
to performhis duty that brings the judicial office into disrepute.

The Judiciary Conm ssion has recommended that respondent be
censured, a disciplinary penalty which, in seriousness, is at the
bottom of the Louisiana Constitution's recited sanctions. In

determ ning the proper punishnent to be neted here, it should al so
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be noted that Judge Lenoine's conduct has already caused him
adversity. H's bid for reelection in the fall of 1996 fell short
when the majority of his Pineville constituents replaced him by
voting his opponent into office. Hs term of office therefore
ended on Decenber 31, 1996.

Were it not for the fact that respondent is no |onger a judge,
we mght well be inclined to inpose nore severe discipline than
t hat recomended by the Judiciary Comm ssion. However, under al
of the circunstances and considering that we have found supported
by the Iaw and the evidence the charge that he violated CCr.P
art. 671, and that in doing so he offended Canons 1 and 2, and
further that he violated Canon 5C(1), we do hereby publicly censure
Judge Henry Lenvine for engaging in "persistent and public conduct
prejudicial to the admnistration of justice that brings the
judicial office into disrepute,” and "w llful and persistent
failure to performhis duty," under Article 5, Section 25(c) of the
Loui si ana Constitution.

DECREE
Respondent Judge Henry Lenoine is hereby publicly censured for

m sconduct .
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