SUPREME COURT OF LOUI SI ANA
No. 97-C 1224
LAWRENCE and MARI E TRAHAN
Ver sus
DR. ROBERT L. McMANUS and ST. PAUL FI RE and MARI NE | NSURANCE

ON WRIT OF CERTI ORARI TO THE COURT OF APPEAL
TH RD CI RCU T, PARI SH OF ACADI A

JOHNSQON, J., Concurring in part, Dissenting in part

| join with the magjority in holding clearly for the first tine
that a claimant may recover bystander damages under the Loui siana
Medi cal WMl practice Act (“the Act”), La. Rev. Stat. Ann. 8§
40:1299.41 et seq. Prior jurisprudence limted recovery to clains
by the patient or statutory survivors for bodily injuries to or
death of the patient on account of nal practice by a covered health
care provider. Today, the mpjority recognizes that bystander
damages are recoverabl e under the Medical Ml practice Act and that
claimants nmay recover for their own nental angui sh danmages caused
by negligence in the treatnent of a patient.

Havi ng determ ned that the Medical Ml practice Act covers the

damages recogni zed in Lejeune v. Rayne Menorial Hospital, 556 So.
2d 559 (La. 1990), the majority concludes that these plaintiffs are
not entitled to recovery because the event which caused Terry
Trahan’s injury and death was the autonobile accident. In ny view,
Dr. MManus’ negligence in reading the wong chart, and his
di scharge of the patient without correct diagnosis and treatnent
was the event which caused the patient to |lose his chance of
survival . This was the injury-causing event which resulted in
claimants being entitled to recovery under La. Cv. Code art.
2315. 6.

Dr. MMnus testified that American Legion Hospital had
di agnostic tools avail abl e which could detect internal bleeding and
t hat he would have perfornmed sone of these procedures had he not
read the wong chart. H's testinony was as foll ows:

Q So, with nodern nedicine, and all the technol ogy we have
today, that type of condition [internal bleeding], if



properly cared for, you' d reasonably expect that this
guy's life could be saved. There would be a good chance
to be saved, is that right?

A | think there's a chance. | don't think that | could
basically say that his life would be saved, but there was
a chance.

Q But as a reasonable nedical probability, if you had

appl i ed yourself, and applied all the diagnostic tools to
| ocate this and control this, as a reasonable nedica
probability, you would say this man's life could have
been saved?

Yes, sir. (enphasis added).

Q Now, as far as you're concerned, Doctor, this person, M.
Trahan, as you stated earlier, was an otherw se healthy
person. So, the cause of his death was a | oss of bl ood
that resulted from the lack of attention, is that
correct?

A Yes, sir. This is what was stated yesterday by the
pat hol ogi st .

In light of the evidence adduced at trial, the Third Crcuit
was correct in reversing the jury s verdict and awardi ng damages to
the plaintiffs. The testinony of Dr. MMnus clearly denonstrates
that but for the negligent discharge, Terry Trahan woul d have had
an excellent chance of survival. The assertion by the majority
that the event which caused Terry’'s injury and death was the
aut onobi | e acci dent is untenable.

Finally, turning to the question of whether these plaintiffs
have satisfied all the prerequisites for receiving bystander
damages. Lejeune effectively established the criteria for recovery
of nmental pain and angui sh damages arising out of injury to third
persons. Before damages are awarded, the follow ng nust be proven:

1. A clai mant nust show that he either viewed the accident
or injury causing event or arrived upon the accident
scene soon thereafter and before the victinms condition
substantial ly changed.

2. The direct victimof the traumatic injury nust suffer
such harmthat it can reasonably be expected that one in
claimant's position would suffer serious nental anguish
fromthe experience.

3. The enotional distress sustained by clai mant was serious
and reasonably foreseeabl e, and conpensati on should only

be all owed where the enotional injury is both severe and
debi litating.



4. A close relationship existed between the direct victim
and the claimant.?

The parties have stipulated that a close relationship existed
between Terry and the plaintiffs. As such, the question is whether
the remaining criteria are present. The facts in this case show
that Ms. Trahan picked her son up fromthe hospital, signed for
hi s di scharge and was personally instructed by McManus to put Terry
to bed and watch over him She then assisted Terry in getting into
their vehicle. During their drive hone, he kept falling on her.
When they arrived at hone, both M. and Ms. Trahan wal ked Terry
into the house. Once inside, Ms. Trahan naintained a watchful eye
over her son. Terry conplained of back pain and disconfort. In an
attenpt to relieve the pain, Ms. Trahan helped to turn himon his
si de. When it becane apparent that Terry's condition was
deteriorating, Ms. Trahan called for an anbul ance and acconpani ed
her son back to the hospital. She further testified that because
of Terry's death, she cannot sleep at night and constantly thinks
about him Despite getting very enotional, she and her husband
visit Terry's grave alnost daily. H's death has left her in a
state of constant grief for which she sought the professional help
of Dr. Lyle LaCorgne, a licensed clinical psychol ogist.

M. Trahan was equal ly traumatized by his son’s death. After
assisting his son into the house and putting himin the bed, M.
Trahan performed sone outdoor chores and periodically checked on
his son. Each tinme M. Trahan checked on Terry, he watched his
son’s face reflect a person experiencing severe pain. After
hearing, "help ne daddy ny back is killing nme", he turned Terry on
his side and noticed that Terry's abdom nal area had begun to
swell. Wen he noticed that Terry was no |onger breathing, M.
Trahan desperately tried to provide Terry wth what turned out to

be his |ast few breaths by perform ng CPR

! Under La. Civ. Code art. 2315.6, this class is restricted
to close relatives such as the spouse, children, parents,
grandparents and si blings.



The majority takes the position that there was no observabl e
harm to Terry at the time of the negligent discharge, no
cont enpor aneous awar eness of harm caused by this negligence, and
that the negligent discharge was not an enotionally shocking event.
However, the record in this case shows that both plaintiffs viewed
the graphic effects of the negligent discharge of their son. |In
essence, Terry died right before plaintiffs' eyes, as they
desperately tried to relieve the agony he suffered during his | ast
hours. Wthout question, the enotional distress they incurred as
a result of his death was serious and it is reasonably foreseeable
that parents would suffer enotional distress from w tnessing the
death of their son. The expert testinony proves that the
plaintiffs experienced and continue to experience severe and
debilitating enotional distress from T Terry’'s death. The appellate
court was correct in concluding that the injury-causing event was
t he negligent discharge of the patient and that M. and Ms. Trahan
suffered fromenotional distress that was severe, debilitating, and
f or eseeabl e. The Court of Appeal’s award to each plaintiff for
ment al angui sh resulting fromTerry's negligent discharge and death
was correct.

For the aforenentioned reasons, | concur in the portion of the
j udgnent recogni zing the right to recover 2315.6 bystander danages
under the Medical Ml practice Act and respectfully dissent fromthe
majority’s holding that the plaintiffs have not net the

prerequi sites for recovery under La. Cv. Code art. 2315.6.



