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When alaw isclear and unambiguousand its application does not |ead to absurd consequences,
thelaw shall be applied aswritten and no further interpretation may be madein search of theintent of the
legidature. La. Smoked Productsv. Savoi€'s Sausage, 97-1128 (La. 6/30/97); 696 So. 2d 1373, 1378,
reh'gdenied. Seealso, La. C.C. art. 9. When a constitutional provision contains clear, unambiguous
language, we must rely on the finished product, which isthe expression of thevoters who adopted the
constitution. See Chamberlain v. Sate through DOTD, 624 So. 2d 874, 886 (La. 1993) (citations
omitted). Congtitutional provisionswhich are plain and unambiguous must be given effect. City of New
Orleansv. Scramuzza, 507 So. 2d 215, 217 (La. 1987).

La Const. Art. X1I, 810(A) provides:

"Section 10. (A). No Immunity in Contract and Tort.

Neither the state, a state agency, nor a political subdivision shall be
immune from suit and liability in contract or for injury to person or

property."
Theclear, unambiguous, straightforward language of La. Const. Art. XI1, 810(A) (hereinafter, Section
10(A)) contains an absolute prohibition againgt immunity by the state from specific types of suitsand ligbility

-- suitsin contract and for injury to person or property. Chamberlainv. Sate through DOTD, 624 So.



2d 874 (La 1993). Because Section 10(A) setsforth amandatory prohibition against sovereign immunity
intort and contract suits, it isaself-executing congtitutiona provision.* This court recognized decades ago
that in Louisiana, sovereign or governmental immunity was ajudicially-created doctrine, which was
outmoded and inconsistent with the state's policy of requiring that state agencies elther "act responsibly, or
be subject to answer in court.” See Chamberlain, 624 So. 2d at 881, citing Board of Commi'rs of Port
of New Orleans v. Splendour Shipping & Enterprises Co., 273 So. 2d 19, 24-25 (La. 1973).
The statutory ceiling contained in La. R.S. 40:1299.39(F) provides in pertinent part:

"Notwithstanding any other provision of the law to the contrary, no

judgment shall be rendered and no settlement or compromise shall be

entered into for theinjury or desth of any patient in any action or clam for

an alleged act of malpractice in excess of five hundred thousand dollars

plus interest and costs, exclusive of future medical care and related

benefits valued in excess of such five hundred thousand dollars.”
A celling on non-economic damagespartialy resurrectssovereignimmunity becauseit declares, inessence,
that injury inflicted by the governmenta tortfeasor isnot legally cognizablebeyond thecelling amount. See
Chamberlain, 624 So. 2d at 884 (citationsomitted). Accordingly, the$500,000.00 statutory ceiling on
damagescontainedinLa. R.S. 40:1299.39(F) violatesthe constitutional proscription against sovereign
immunity.

A findingthat La. R.S. 40:1299.39(F) isviolative of Section 10(A)'s proscription against sovereign
immunity is consistent and directly on point with this court's decision in Chamberlain. The mgjority
correctly recognizesthat this court's decision in Chamberlain " presents uswith awindow to better view
the question presently beforeus." InChamberlain, thetria court initidly awarded plaintiffs$2,000,000.00

ingeneral damages, but subsequently reduced the damagesto fit within the $500,000.00 cap under La.

R.S. 13:5106(B)(1). Following Shbley v. Board of Supervisors of Louisiana Sate University (Sbley

1 Conpare to the perm ssive, non-self-executing |anguage
of Sections 10(B), which allocates the power to consent to suit
in matters other than contract and tort to the legislature, and
10(C), which allocates the power to establish procedures for
such suits and to provide the nmethod for enforcing such
judgnents to the legislature. See Chanberlain, 624 at 882.
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1)2 and Butler v. Flint Goodrich of Dillard University,® the appellate court held that the cap was
condtitutiond and affirmed thetrid court. Thiscourt granted plaintiffs writ gpplication and addressed the
issueof whether the caps provision of the statute was constitutional. Thiscourt held that "the statutory
celling on general damagesimposed by Louisiana Revised Statute 13:5106(B)(1) conflictswith Section
10(A) and isthusuncongtitutiond.” This court reasoned that the ceiling on damages cannot be " construed
asanything other than apartia resurrection of sovereign immunity,” and that to limit the state'sliability to
$500,000.00 effectualy immunizes the state from liability.

Inreaching the conclusonthat La R.S. 49:1299.39 does not violate Section 10(A) inthe present
case, the mgority relies on the following language in the Chamberlain decision:

"In prohibiting immunity from liability aswell asfrom suit, the framers

clearly intended that the state not be afforded substantive defenses

unavailableto privatelitigants, based smply onitsgovernmenta status.”

Chamberlain, 624 So. 2d at 886, citing Segura v. Louisiana

Architects Selection Board, 362 So. 2d 498 (La. 1978) and Jones v.

City of Baton Rouge, 388 So. 2d 737 (La. 1980).
Based upon the above language, the mgjority in the instant case concludesthat because the legidature
enacted aceiling ontheliability of privatelitigants, it may properly enact aceiling ontheliability of thestate
as well without violating the proscription against sovereign immunity.

The mgority's reasoning and reliance on this one-sentence language in Chamberlain is misplaced
and narrow, considering the Chamberlaindecisioninitsentirety. In gating the abovelanguage, the court
in Chamberlainwas pointing out theflaws of reading Section 10(A) asssimply eiminating the consent to
sue requirement. Chamberlain, 624 So. 2d at 886. A reading of thislanguage in its proper context
revealsthat this court was noting the fact that in addition to eiminating the consent to sue requirement,
elimination of advantages by the state based smply on itsgovernmenta status which are unavailable to
private litigants was an additional purpose of Section 10(A). Chamberlain, 624 So. 2d at 886.

Moreover, the mgjority's conclusion that the Chamberlain court found La. R.S. 13:5106(B)(1)

uncongtitutional under Section 10(A) because ' no corresponding limitation of liability applied to private

2 (Sibley I), 462 So. 2d 149, vacated on reh'g, (Sibley
1), 477 so. 2d 1094 (La. 1985).

3 607 So. 2d 517 (La. 1992), cert. denied, 508 U S. 909,
113 S. C. 2338, 124 L. Ed. 2d 249 (1993).
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defendants' iserroneous and incorrect. Actudly, the Chamberlain court found the statute uncongtitutiona
solely becauseit conflicted with Section 10(A)'s absol ute, unequivocal proscription against sovereign
immunity. The court stated:

"A ceiling on non-economic damages, like LSA-R.S. 13:5106(B)(1),

partially resurrectssovereignimmunity becauseit declares, in essence, that

injury inflicted by agovernmental tortfeasor isnot legally cognizable

beyond the ceiling amount. Stated otherwise, when immunity has been

abolished, decreasing recovery from full compensation to amaximum

ceiling partialy resurrects immunity. It follows that LSA-R.S.

13:5106(B)(1)'s ceiling on general damages cannot, despite the

legidature's disclaimer to the contrary in LSA-R.S. 13:5106(E)(4), be

construed as anything other than a partial resurrection of sovereign

immunity. Thus, wecondudethat the satutory ceiling on genera damages

imposed by LSA-R.S. 13:5106(B)(1) conflictswith Section 10(A) and

isthus unconstitutional." Chamberlain, 624 So. 2d at 884 (footnotes

omitted).

Additionally, themgority'sreading thiscourt'sdecisonsin Segura, 362 So. 2d at 498 and Jones,

388 So. 2d at 737 as meaning that the statutes at issue in those cases violated Section 10(A) "becauseit
[the tatute] attempted to relievethe government from an aspect of liability which privatelitigantsdid not
haveat their disposd,”" and since " private parties could not be held liable on thebasisof gtrict liability," is
incorrect. In neither Jones nor Segura did this court rely on or even mention the language regarding the
avallability of substantive defensesto privatelitigants. In Segura, the court stated that the " narrow question
presented by this caseiswhether the exemption from payment of court costsgranted to the Stateinjudicia
proceedings by Section 4521 of Title 13 of the Revised Statutes was superseded by Section 10(A) of
ArticleXlI of the Congtitution of 1974 declaring that the State shall not be 'immune from suit and ligbility
incontract.™ Segura, 362 So. 2d at 499. 1n analyzing the case and reaching its conclusion, the court in
no way considered whether or not there was such aremedy for private litigants -- it was not even a
consideration. Alsoin Jones, this court refused to find agovernmental exceptionto La C.C. Art. 2317
liability on the basisthat it is not the courts function to create an exception to La. Congt. Art. Xl1, 810's
"unequivocd" walver of sovereignimmunity. Again, no mention or consideration of whether privatelitigants
wereafforded that remedy. Thecourt relied merely on thefact that sovereignimmunity isunequivocaly
prohibited by Section 10(A). Had the court considered whether or not such substantive defenseswere

availableto private litigants, such consideration would have been apart of the court's reasoning in Jones

and Segura.



Thefundamental differenceinalowingthelegidatureto limit theliability for private hedth-care
providerswhiledenying legidative attemptsto limit theliability of the tateisthat only the sate'sliability is
guaranteed by the Louisana Constitution. Slakter, supranote 46, at 370. Asthere existsno counterpart
to La Const. Art. XI1, 810(A) for private hedth-care providers, a congtitutional attack on the limitation
for private health-care providers must demonstrate aviolation of the equal protection, due process or
adequate remedy clauses, while asuccessful attack on the congtitutionality of alimitation of the state's
liability must merely demonstrate that thelimitation violates L ouisiana's constitutional proscription of
sovereign immunity. See Slakter, supra note 47, at 370. This court has, in the past, upheld the
$500,000.00 statutory cap in medical mal practice actions againgt private health-care providers citing
plaintiffs failureto demonstrate aconstitutional violation of equal protection, due process or adequate
remedy. See Butler, 607 So. 2d at 517.*

Themgority correctly notesthat theissue of whether La R.S. 40:1299.39 violatesequad protection
of thelawsunder Articlel, 8 3 of the Louisiana Congtitution is not before us. See Opinion page 7, n. 6.
The equa protection argument is not invoked by ether party, and the sole question in this case is whether
the proscription against sovereign immunity hasbeen contravened. Becausetheequal protectionissueis
not before us, whether or not the state is afforded substantive defenses unavailable to private litigantsis
inapplicableto thiscase and ingppropriate for discussion becauseit is, undoubtedly, an equd protection
argument. Accordingly, themgority'sreliance onthislanguage throughout itsdecisionisimproper, aswell
asitsreliance on Butler, 607 So. 2d at 517. Butler isirrelevant because in Butler, the $500,000.00
medical malpractice cap which this court upheld pertained to private health-care providers and the
congtitutiona challengeswere based on the equa protection and accessto court provisonsof La. Const.
Art.1,83and La. Congt. Art. |, 822 -- not the proscription against sovereign immunity provision of La.
Congt. Art. X11, 810(A) at issueintheinstant case. Themgjority in the present case, whiledeclaring that
the equa protection argument is not before the court, essentially makes an equal protection analysis and

concludesthat becausethe $500,000.00 medical mal practice cap isavailableto private defendants, the

4 The court held that the $500,000.00 statutory cap on
general danages in a nedical malpractice suit against multiple
def endants does not violate equal protection provisions of the
State or Federal Constitutions.



same may be properly available to the state.

| am cognizant of the fact that the legidative god prompting the enactment of the statutory celling
was to protect the public fisc. See Chamberlain, 624 So. 2d at 878, citing comment, Limiting Strict
Liability of Governmental Defendants: The Notice Requirement of the 1885 Legislation, 46 La. L.
Rev. 1197 (1986). However, asthis court acknowledged in Chamberlain, it isnot our roleto consider
thelegidature's policy or wisdom in adopting the statute; our role isto determine only the applicability,
legality and constitutionality of the statute. Chamberlain at 879, citing City of New Orleans v.
Scramuzza, 507 So. 2d 215, 219 (La. 1987); Board of Commissioners of Orleans Levee District v.
Dept. of Natural Resources, 496 So. 2d 281, 298 n.5 (La. 1986).

For the foregoing reasons, | respectfully dissent.






