SUPREME COURT OF LOUISIANA

No. 97-CC-0014
JOSEPH G. ALBE, ET AL
Versus

LOUISIANA WORKERS COMPENSATION
CORPORATION, ET AL

c/w No. 97-CA-0581

BYRON CLARK
Versus

SCHWEGMANN GIANT SUPERMARKETS, ET AL

ON WRIT OF CERTIORARI TO THE COURT OF APPEAL,
FOURTH CIRCUIT, PARISH OF ORLEANS, STATE OF LOUISIANA

JOHNSON, Justice, Dissenting

Having been adidtrict trid judgein 1988 when the Louisiana Legidature passed Act 938 of 1988,
| believethat theintent of the Louisana L egidature wasto diminate the district court'sroleintheworkers
compensation litigation process. Nine Administrative Hearing Officer positionswere created with origina
exclugvejurisdictionover al clamsfiled pursuant to theworkers compensation act. A disputed clamwas
to befiled with the Director of the Office of Workers Compensation, who would assigntheclaimto one
of the hearing officers. Theclear intent of the statute wasthat hearing officerswould now performthe
adjudicatory functions previoudy delegated to district court judges. See Denis Paul Juge, Louisana
Workers Compensation (1997).

The condtitutionality of Act 938 was chalengedin 1990 in Moorev. Roemer, 560 So. 2d 927 (La.

1990). On April 10, 1990, the First Circuit Court of Appeal granted awrit gpplication and declared the
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hearing officer systemto be an uncongtitutional grant of original and exclusivejurisdiction. The court
concluded that "'since aworker's compensation clam isacivil matter within theorigina jurisdiction of the
digtrict court and since Act 938 of 1988 veststhe claims exclusively with the OWC, thelegidation has'in
effect’ divested the district courts of original jurisdiction in direct violation of Art. V, Sect. 16(A) of the
LouisanaCondtitution." 1n responseto thisdecision, the legidature passed a congtitutional amendment in
1990 recogni zing an exceptionto thedistrict court'sexclusivejurisdiction over civil mattersby establishing
an administrative system for workers compensation matters.

One month before voterswere to go to the pollsto vote on the constitutional amendment to Art.
V, Sect. 16(A), thiscourt in Moorev. Roemer, 567 So. 2d 75 (La. 1990), affirmed the court of apped
decision and declared Act 938 unconstitutional. The court reasoned that "[i]rrespective of any intent to
remove workers compensation clamsfrom the category of civil matters and to circumvent the condtitutiond
requirement for origind jurisdictionin thedidtrict court, the L egidaturewas without authority to divest the
digrict court of origind jurisdiction over 'dl civil and crimind matters Origind jurisdiction over civil actions
historically has been vested in the district courts.”

At the time this court rendered its decision in Moore v. Roemer, La. Const. Art. V, 8 16(A)
provided in part:

"(A) Origind jurisdiction. Except asotherwise authorized by thiscongtitution, adistrict
court shall have original jurisdiction of al civil and criminal matters...."

Pursuant to the amendment, La. Const. Art. V, 8 16(A) presently providesin pertinent part:
"Section 16. (A) Original Jurisdiction. (1) Except as otherwise authorized by this
congtitution or except as heretofore or hereafter provided by law for adminstrative
agency determinationsin worker's compensation matters, adistrict court shall have
original jurisdiction of all civil and criminal matters...." [Emphasis added] .

Itisclear from thiscongtitutiona amendment that theintent of thelegidature wasto alow for an exception

to the grant of exclusive original jurisdiction to district court and allow specifically for workers

compensation mattersto be tried by workers' compensation judges. The statute that vests workers

compensation judges with original jurisdiction over workers compensation matters is La. R.S.

23:1310.3(E), which provides:

"Except asotherwise provided by R.S. 23:1101(D) and 1378(E), the hearing officer shall

bevested with origina, exclusvejurisdiction over dl clamsor disputesarisng out of this
Chapter."



Themgority interpretsArt. V, 8 16(A) asgiving exclusiveorigina jurisdictiontodistrict courts, butignores
the wording of this provision which makes an exception for workers compensation matters.

It isawell-settled principlein congtitutional law that "'amendments to the congtitution become part
of the constitution when twenty full dayselapse after the day of the Governor's proclamation. La. Const.
Art. 13, 8 1, n. 21, citing Op.Atty.Gen. No. 95-511, Dec. 14, 1995. Act 938 was ratified by the
electors of the State of Louisiana on October 6, 1990. On October 6, 1990, the electorate ratified the
proposed amendmentsto Congt. Art. 5, 8 10(A) and (B) and 16(A). The ballot proposition reflected an
intent to " providethat thetrial of workers compensation cases may be decided by administrative hearing
officersrather than the district court,..." See Historical Notes, La. R.S 23:1310.1. Seealso, Piper v.
Dillard's Department Sore, 621 So. 2d 865 (1993). The governor proclaimed the adoption of the
amendment on October 18, 1990 and the amendment became effective on November 8, 1990. Therefore,
the amendment became apart of the constitution, carrying as much weight to allow for the removal of
original jurisdiction of workers compensation mattersfrom district courtsasit doeswith vesting origina
jurisdiction of other types of civil and criminal matters with the district couiftee majority relies on
Midboe v. Commission on Ethics for Public Employees, 94-2770 (La. 11/30/94); 646 So. 2d 351 to
support theproposition that "administrative agencies do not have the authority to determine questions of
congtitutionality.” Midboeisnot controlling here becausethe administrative agency involvedin that case
was the Department of Environmental Quality, which, unlike the Office of Workers' Compensation
Adminstration, failsto have specific constitutional authority under ArticleV. Workers compensation
judges or hearing officers are congtitutionally vested with origina, exclusvejurisdiction over dl clamsor
disputes arising out of the Chapter of the Revised Statutes governing workers compensation matters,
subject to the limitations of La. R.S. 23:1101(D) and 1378(E). SeelLa. R.S 23:1310(E).

In Walker v. Conagra Food Services, 671 So. 2d 1218 (La. App. 2 Cir. 1996), the court of
gpped went to great lengthsto inform hearing officersthat they were not judges since they werenot eected
and did not preside over acourt. The court stated "[a] Workers Compensation Hearing Officer presides
over atribunal and may render an order, decision or award withinthetribuna." The court further stated,
"Wehavesaid, The OWC isalegidatively-created administrative body, in which the WCHO'sfunction

inaquas-judicial capacity to settleworkers compensation disputes.” (Citationsomitted). Themgority
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intheinstant case aso statesthat " hearing officers of the Workers Compensation Administration are not
authorized to exercise 'judicial power' under Art. 5, 8 1."

Evidently, thelegidaturethought otherwise. On June 13, 1997, the Governor signed Act No. 88,
which directs that workers compensation hearing officers will now be called workers compensation
judges. Act No. 88, embodied in La. R.S 23:1021, reads.

"The Louisiana State Law Institute is directed to change all references to 'hearing

officer' or 'administrative hearing officer' to 'workers compensationjudge' inthe law

under Chapter 10 of Title 23 of the LouisanaRevised Statutes of 1950, in all enactments

of the 1997 Regular Session of the Legidature, and in all subsequent enactments.”

[ Emphasis added] .

Additionally, La. Const. Art. V, § 1 provides:

"Thejudicial power isvested in asupreme court, courts of appeal, district courts, and
other courts authorized by this Article." [Emphasis added)] .

Asearlier stated, La. Const. Art. 5, 8 16(A) providesfor the vesting of original jurisdiction of workers
compensation matters with workers compensation judges of the Office of Workers Compensation
Adminigtration. Accordingly, the Office of Workers Compensation fallswithin " other courtsauthorized
by thisArticle.” Thus, workers compensation judges are authorized to exercise"judicia power" under
Article5, 8 1. Workers compensation judges must be licensed to practicelaw in Louisiana, and must have
engaged inthe actual practiceof law for at least five yearsprior to their appointment, which arethe same
requirements for other judges. SeelLa. RS 49:994(A).

The Office of Workers Compensation isalegidatively-created administrative body, but functions
asaquasi-judicial agency to settle workers compensation disputes. | believethat jurisdictionto hear a
meatter includesthejurisdiction to hear related congtitutiond issues. Thereisno restriction elther under the
Condtitution or legidative act that ates, or otherwise indicates, that workers compensation judges do not
havethejurisdiction to determine congtitutional disputes becausethey are appointed, rather than elected.
The Constitutional Amendment to Article 5 Section 16(A) removed original jurisdiction for workers
compensation mattersfrom the district courtsand, in turn, the legidature vested the origind jurisdiction with
the workers compensation judges without restricting their authority to hear related constitutional issues.

Thelanguage of La. R.S. 23:1310.3(E) isclear. Theworkers compensation judge has origindl,

exclusivejurisdiction over dl clamsor disputesarising out of thisChapter. The statutory intent isclear.
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It was not the legidative intent to divide the workers compensation process into two parts where the
workers compensation judge decidesthe case and where the district court on the other hand decidesthe
congtitutionality of workers compensation statutes. The constitutional mandateisclear. Theworkers
compensation judge haesthelegidativegrant of origind jurisdiction to rulein areas of workers compensation
law. See Const. Art. V, 8§ 16(A). Inmy mind, the L ouisiana Supreme Court would consider direct
appealsfrom the workers compensation judges on congtitutional issues. Indl other instances, apped is
from the Office of Workers Compensation to the Circuit Courtsof Apped. Thelegidativeintent wasthat
these caseswould not land back in thedistrict courts, but bypassthe district court entirely. For al intents
and purposes, the Office of Workers Compensation is now the trial court.

For the foregoing reasons, | respectfully dissent.



