SUPREME COURT OF LOUI SI ANA
NO. 98- B- 0288
I N RE: DAVI D ALLAN H LBURN
ATTORNEY DI SCI PLI NARY PROCEEDI NGS
PER CURI AM

This attorney disciplinary matter arises fromtwo counts
of formal charges filed by the Ofice of D sciplinary Counsel
("ODC') against respondent, David Allan Hilburn, an attorney
licensed to practice lawin the State of Loui siana.

The record indicates that respondent, while acting as the
treasurer of the Bossier Parish Bar Association, m sappropriated
funds of the association for his personal use and benefit.
Specifically, on or about Novenber 16, 1995, Decenber 14, 1995 and
Decenmber 15, 1995, respondent w thdrew, w thout authorization
$400, $400, and $1, 000, respectively, fromthe bar association's
bank account. The m sappropriation was di scovered by the president
of the association, Lance Msley, when he was notified by the bank
that the account was overdrawn. |In md-January, 1996, after M.
Mosl ey confronted respondent regarding the theft, the funds were
replaced in full

Subsequently, a conplaint against respondent was filed
with the ODC. When the respondent failed to conply with severa
requests for information from the ODC, a subpoena was issued
conpel ling his cooperation. Later, respondent answered, admtting
he diverted the funds, but intended to repay them He clainmed he
"borrowed" the noney for hinself, since his personal assets were
frozen due to pending divorce litigation, and to aid a client,
whose identity respondent refused to reveal on the basis that it
was protected by the attorney-client privilege.

On August 29, 1996, formal charges were filed against

" Victory, J. not on panel. Rule IV, Part 2, 83.



respondent.! Wien the respondent failed to respond to the charges,
the factual allegations were admtted. Subsequently, the ODC
tinely filed a nmenorandum suggesting a | engthy suspension fol |l owed
by a probationary period as appropriate discipline. Respondent
filed a request for a hearing to present mtigating evidence;
however, the chairman ruled the filing was untinely, and no hearing
was conduct ed.

Subsequently, the hearing commttee rendered an opinion
proposing a three-nonth suspension followed by probation for one
year. It also recommended respondent be required to take three
addi tional continuing |egal education ethics hours each year for
three years, as well be assessed with costs.

The matter was then presented to the disciplinary board.
In its findings and recomendation, the disciplinary board
initially noted the respondent’'s request for a hearing to introduce
mtigating evidence was filed tinely with the hearing commttee.
Accordingly, the board panel allowed respondent to raise the
mtigating evidence he woul d have presented to the commttee.? The
di sciplinary board recognized the baseline sanction for a case
i nvol vi ng conversion of funds, where the m sappropriation is for a
mnimal period of tinme, is a brief suspension followed by a
probati onary peri od. The board found no nerit in respondent's
"altruistic" defense that he borrowed the funds to assist a client.
It recognized as aggravating factors: (1) dishonest and selfish
notive; (2) pattern of m sconduct; and (3) nmultiple offenses. As
factors in mtigation, the board noted: (1) absence of a prior
disciplinary record; (2) tinely good faith effort to nmake

restitution; (3) full and free disclosure to the board; (4)

! Respondent was al so charged with failure to cooperate in the

di sciplinary investigation, but those charges were later w thdrawn by
t he ODC.

W& note in passing that neither side objected to this procedure.
Nonet hel ess, we caution the board, for purposes of future cases, that
it my be nore appropriate for it to remand the matter to the hearing
commttee for the taking of evidence on the record. Suprene Court
Rule XI'X, § 11(F).



i nexperience in the practice of law (2 1/2 years at the tine of
m sappropriation); (5) personal or enotional problens arising from
his divorce; and (6) renorse. Based on these factors, the board
recomrended respondent be suspended from the practice of |aw for
six nonths and be ordered to pay all proceeding costs. One board
menber concurred and anot her di ssent ed.

Upon review of the findings and recomendati ons of the
di sciplinary board, and the record filed herein, it is the decision
of the court that the disciplinary board' s reconmmended sanction is
i nappropriate under the facts. Respondent's actions occurred while
he was in a position of public trust and adversely reflect on his
fitness to practice |aw.

Accordingly, it is ordered that respondent, David Allan
Hi | burn, be suspended fromthe practice of |aw for a period of one
year and one day. Al'l costs of these proceedings are assessed

agai nst respondent.



