SUPREME COURT OF LOUI SI ANA
NO. 98- B- 0535
IN RE: WOODY MARVI N DUNN

ATTORNEY DI SCI PLI NARY PROCEEDI NGS

PER CURI AM

This attorney disciplinary proceeding arises from formnal
charges filed by the Ofice of D sciplinary Counsel ("ODC') agai nst
respondent, Wody Marvin Dunn, an attorney licensed to practice |aw
in the State of Louisiana. The charges all ege respondent all owed
his client's claimto be dism ssed on grounds of abandonnent, and
t hat he becane involved in a conflict of interest by attenpting to
monetarily settle his liability with his client, in violation of
Rules 1.1 (lack of conpetence); 1.3 (lack of due diligence); 1.4
(failure to conmply with reasonable requests for information);
1.8(h) (making an agreenent limting the lawer's liability for
mal practice); 8.4(a) (violating the Rul es of Professional Conduct);
8.4(c) (engaging in conduct involving fraud, deceit, dishonesty or
m srepresentation); and 8.4(d) (engaging in conduct prejudicial to
the admnistration of justice) of the Rules of Professional
Conduct .

UNDERLYI NG FACTS

The record indicates that Tina M R zzutto retained
respondent to pursue a personal injury case on her behalf arising
out of a vehicular accident. Wile respondent tinely filed suit on
Ms. R zzutto's behalf, he failed to actively pursue the case for
over five years, ultimately resulting in a dismssal of the suit on
grounds of abandonnent.?

After Ms. Rizzutto advised respondent of the dismssa

Traylor, J. not on panel. Rule IV, Part 2, 83.

! Respondent was apparently unaware that his client's suit was
di sm ssed because, while representing his client's husband, Joseph
Ri zzutto, in an unrelated domestic matter, respondent advised he was
still trying to settle Ms. Rizzutto's personal injury case.



of her law suit, he acknow edged his error and offered to settle
with her for the anmount of $4,500. However, he did not advise his
client to seek advice fromindependent counsel on the settlenent.
Shortly thereafter, the respondent forwarded a check to his client

in the amount of $1, 500. 2
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Subsequently, Ms. R zzutto filed a conplaint with the
ODC, as well as a legal malpractice suit, against respondent.
Three nonths |ater, respondent paid the bal ance of the settlenent
anount along with attorneys fees, resulting in the dismssal of the
mal practice suit. After the ODC instituted formal charges,
respondent answered, conceding he negligently permtted his
client's suit to be dismssed, but denying his actions were
unet hi cal

The hearing commttee conducted a formal hearing. Ms.
Rizzutto testified she did not think respondent tried to cheat her
when he offered to settle his liability. Ms. R zzutto's husband
testified that respondent had provided satisfactory |egal services
for himin the past and seemngly nade a sinple mstake in the
personal injury suit involving his wife. The respondent testified
on his own behalf, alleging Ms. R zzutto's case was the first he
had i nvol ving an insurance conpany in receivership, causing himto
have to deal with the Louisiana |Insurance Guaranty Association
("LIGA"). He testified it was a frustrating process because he was
unable to |l ocate the person handling his client's claimwho was in
a position to settle the case. Respondent introduced one letter
into evidence indicating he had in fact sent nedical information to
LI GA and attenpted to settle the case. Further, he testified he
communi cated with his client prior to the dism ssal of the case.

After the conclusion of the hearing, the hearing

commttee filed its report wth the disciplinary board. In its

2 Respondent alleges that due to econom c and personal problens,
he did not have sufficient funds to finance the balance of the
settlement at that tine.



report, the hearing coomttee found that respondent denonstrated a
| ack of diligence, resulting in his client's case being dism ssed
as abandoned. However, as to respondent's subsequent settlenent
with his client, the conmttee determ ned there was no evidence
respondent used his "superior" position to take advantage of his
client when he entered into the contract with her. Although it
recogni zed respondent did not advise his client to seek i ndependent
counsel, the commttee noted respondent’'s conduct "was intended to
be fair and reasonable and he was not attenpting to exploit his
representation of the client."”

Relying on the ABA Standards for Inposing Lawer

Sanctions, the <conmttee noted the baseline sanction for
respondent’'s conduct ranged from adnmonition to reprimnd? As
factors in aggravation, the commttee recognized respondent's
experience in the practice of law and the fact the suit becane
abandoned over a five year period. As mtigating factors, the
commttee recogni zed respondent’'s personal problens, acknow edgnent
of his error, his imediate attenpt to nmake his client whole and
candor with his client.

Based on these factors, the commttee determ ned the
appropriate discipline in this case would be adnonition. However,
since an adnonition may not be inposed once formal charges are
filed,* the conmmittee ultimately declined to i npose any sanction on

respondent.

3 The committee relied on ABA Standards 4.3, 4.3 and 4. 34.
Standard 4.3 provides a reprimand is generally appropriate when a | awer
is negligent in determ ni ng whether the representation of a client may
be materially affected by the | awyer's own interest.

Standard 4.4 provides a reprimand is appropriate "when an
attorney is negligent or does not act with reasonable diligence in
representing a client that causes injury or potential injury to a
client." It further provides an "adnonition is generally appropriate
when a |l awer is negligent or does not act with reasonable diligence in
representing a client and causes little or no actual danage or potenti al
injury to a client.”

Standard 4. 34 provides adnonition is "generally appropriate
when a |awyer engages in an isolated incident of negligence in
determ ning whether representation of a client may be materially
affected by the |lawer's own interest.”

4 See Suprenme Court Rule XIX, 810(A)(4)(5).
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The ODC filed an objection with the disciplinary board to
the commttee's failure to i npose any sancti on.

Thereafter, t he di sci plinary board i ssued its
recommendations to this court. The board stated it was "concerned
t hat Respondent settled a nal practice claimw thout advising his
client to seek independent counsel, which is a conflict of interest
regardl ess of how fair the settlenent appears to be." Thus, it
concl uded the commttee erred in finding respondent's conduct with
regard to the settlenment did not constitute a violation of the
Rul es of Professional Conduct.?®

Rel yi ng on Standards 4.32° and 4. 42" of the ABA St andards

for Inposing Lawer Sanctions, the board concluded suspensi on was

t he baseline sanction. It adopted the mtigating and aggravating
factors cited by the hearing coomttee, and noted the presence of
additional aggravating factors: prior discipline,® selfish notive
(settling matter wthout referring the client to independent
counsel ), pattern of conduct (in allowing the natter to take five
years) and vulnerability of the victim Nonet hel ess, the board
concl uded respondent was "basically an honest person” and believed
that the conduct would not occur again. Based on all these
factors, the board recommended respondent be suspended from the
practice of law for a period of six nonths, with this suspension
totally deferred, conditioned upon successful conpletion of a one

year probationary period with a practice nonitor to periodically

> (Citing Rule 8.4(d) (engaging in conduct prejudicial to the
adm nistration of justice), the board stated "the settling of a
mal practice case with a client without advising the client to seek
i ndependent counsel is prejudicial to the admi nistration of justice and
strikes at the heart of the prohibition altogether."”

6 ABA Standard 4.32 suggests suspension is "appropriate when a
| awyer knows of a conflict of interest and does not fully disclose to
a client the possible effect of that conflict, and causes injury or
potential injury to a client.”

" ABA Standard 4.42 suggests suspension is "appropriate when a
| awyer knowingly fails to perform services for a client and causes
injury or potential injury to a client."

8 On June 17, 1996, the respondent was adnoni shed for failure to
cooperate. In Re: Wody M Dunn, 95-ADB-029.
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review respondent's case files. It further recomended respondent
be assessed with proceedi ng costs.

Respondent filed an objection in this court to the
di sci plinary board' s proposed sanction, and the matter was docketed

for oral argunent pursuant to Suprene Court Rule XI X 811(GQG(1)(b).

CONCLUSI ON

Based on the facts of this matter, we conclude the
sanction recommended by the disciplinary board is appropriate.
Wiile respondent's failure to advise his client to retain
i ndependent counsel prior to entering into the settlenent is
clearly a violation of the Rules of Professional Conduct, the
hearing conmttee nmade a finding of fact, which is supported by the
record, that respondent intended to be fair and reasonable and he
was not attenpting to exploit his representation of the client.

Under such circunstances, a period of deferred suspension, subject

to a probationary period, is an adequate sanction. |n Re: Kevin
Thonpson, 98-0079 (La. 5/8/98), __ So.2d _ .
DECREE

Upon review of the findings and recomendati ons of the
hearing conmmttee and disciplinary board, and considering the
record, briefs, and oral argunment, it is the decision of this court
that the recommendation of the disciplinary board be adopted.
Accordingly, it is ordered that respondent, Wody Marvin Dunn, be
suspended from the practice of law for a period of six nonths,
deferred, subject to a one year probationary period under the
condi tions recommended by the disciplinary board. Costs in the

amount of $788.80 are assessed agai nst respondent.



