SUPREME COURT OF LOUI SI ANA

NO. 98- C- 0948

W LSON PREJEAN, et ux
V.
| NDUSTRI AL CLEANUP, INC., et al.
ON WRIT OF CERTI ORARI TO THE COURT OF APPEAL, THI RD ClI RCUI T,
PARI SH OF VERM LI ON

MARCUS, Justice’

On or about Decenber 19, 1991, WIson Prejean was injured
in the course and scope of his enploynent with Industrial C eanup,
Inc. (hereinafter "lIndustrial"). He clains that at the tinme of
injury, he was working aboard a sixteen foot alum num flat boat
owned and operated by his enployer and |ocated on navigable
territorial waters of the State of Louisiana. After an investiga-
tion of the incident, Industrial voluntarily comenced paying
benefits pursuant to the Loui siana Wrkers' Conpensation Statute.
Four years |ater on Decenber 19, 1995, Prejean filed a suit styled
"Seaman's Petition for Damages"” in state court pursuant to the
"Savings to Suitors" clause, 28 U . S.C. § 1131(1). Prejean alleged
that he is a seaman, and that his injury was caused by the
negligent or intentional acts of his enployer and the unseaworthi -
ness of the vessel he was on at the tinme of his fall. Wen suit
was filed, Industrial was still paying workers' conpensation

benefits under state |law!?

*

Lemmon, J. not on panel. Rule |V, Part 2, 83.

! Plaintiff's wife joined in the "seaman's suit" all eging
| oss of consortium It is questionable whether Debbie Prejean
can pursue an action for |oss of consortium (non-pecuniary
damage) under general maritinme |aw or under the Jones Act.
Mchel v. Total Transp. Inc., 957 F.2d 186 (5th Cr. 1992). 1In
any event her claimis dependant on the viability of her hus-




In his petition, plaintiff asserted no alternative tort
or conpensation clains against Industrial under state | aw or under
the Longshore and Harbor Wrkers' Conpensation Act (hereinafter
"LHWCA") 33 U.S.C. 8§ 901 et. seq. He did alternatively allege the
| egal mal practice of the initial attorneys representing himafter
the injury for not having filed maritine clainms wwthin three years
of his Decenber, 1991 fall

| ndustrial, without admtting that Prejean is a seanan,
filed an exception of prescription. It argued that if Prejean is
a seaman as alleged, the petition for negl i gence and
unseawort hiness filed four years after the injury is prescribed on
its face because the applicable federal statutes of limtations
have expired. Plaintiff responded wth the argunent that
| ndustrial's voluntary paynent of state workers' conpensation
benefits interrupted prescription of his Jones Act and unseawor -
thiness clains. The trial judge granted Industrial's exception of
prescription, finding that the voluntary paynent of state conpensa-
tion benefits did not interrupt prescription. The court of appeal
affirmed.? W granted certiorari to review the correctness of that
deci si on. 3

The sole issue before us for review is whether
| ndustrial's voluntary paynent of state workers' conpensation
benefits interrupted the prescriptive periods applicable to
plaintiff's maritime clains against |Industrial.

For purposes of this opinion, we assume that WIson

Prejean is a seaman. As such, his tort clains against his enpl oyer

band's claim If his claimis prescribed, her claimfalls as
well. Cisman v. QOdeco, Inc., 736 F. Supp. 712 (E.D. La. 1990).
For that reason, we will consider her claimas subsuned in his
for purposes of determ ning whether plaintiffs' clains were
properly dism ssed as prescri bed.

2 97-1008 (La. App. 3d Cir. 3/6/98), 707 So. 2d 1372.
3 98-C-0948 (La. 5/29/98), So. 2d



are governed by the Jones Act.* It is well settled that the rights
of Jones Act seanen against their enployers are fixed by the rules
set forth in the Federal Enployers' Liability Act (hereinafter

"FELA"); that statute establishes the applicable prescriptive

period for Jones Act clains. 1 Thomas J. Schoenbaum Admralty and

Maritinme Law 88 6-8, 6-16 (2nd ed. 1994). 45 U S.C. 8§ 56 provides:

No action shall be maintained under this
chapter unless comenced within three years
fromthe day the cause of action accrued.
Plaintiff's unseaworthiness claim is governed by the
Uniform Statute of Limtations for Maritinme Torts. 1 Schoenbaum

supra 8§ 6-16; Cooper v. Dianbnd M Co., 799 F.2d 176 (5th Cr.

1986).° 46 U.S.C app. § 763a provides:
Unl ess ot herw se specified by law, a suit

for recovery of damages for personal injury or

death, or both, arising out of a naritine

tort, shall not be maintained unl ess commenced

within three years fromthe date the cause of

action accrued.?®
Prior to the enactnent of this statute in 1980, the tine period for
filing a tort action under the general maritinme |aw was governed by
| aches. Congress was dissatisfied with the disparate decisions
reached applying that principle and evidenced its intent that al
maritime torts be treated alike by legislating a federal statute of
limtations consistent with the three year period already statuto-

rily mandated for Jones Act clains. 1B Benedict on Admralty (MB)

8 5 (7th ed. Cum Supp. 1998).

| nasnmuch as Wl son Prejean was injured in Decenber 1991
and did not file suit until four years later, it is clear that his
clains are tinme barred unless the applicable federal statutes of

[imtations have been interrupted. In maritinme cases, just as

“ 46 U.S.C. § 688.

> Although plaintiff has not alternatively pleaded a tort
cl ai m agai nst Industrial under 8 905(b) of the Longshore and
Har bor Workers' Conpensation Act, the limtations period for such
tort clainms is also governed by the Uniform Statute of Limta-
tions for Maritime Torts. Mendez v. Ishikawajinma-Harinma Heavy
| ndus. Co., 52 F.3d 799 (9th Cir. 1995).

6 46 U.S.C App. § 763a.



under state law, the burden of pleading and proving facts to
support an interruption of prescription is on plaintiff. Covey v.

Arkansas River Co., 865 F.2d 660 (5th Cr. 1989). Plaintiff

suggests that La. R S. 23:1209, La. CGCv. Code art. 3464, and
decisions of this court interpreting Louisiana |aw, control the
result in this case and lead to the conclusion that his maritine
claims were tinely filed. Wile the court of appeal affirnmed the
trial court's dismssal of the maritinme clains as prescribed, it
inplicitly conceded that the issue presented is properly governed
by application of Louisiana |law. W do not agree.

The question of whether a federal statute of |imtations
has been interrupted by a defendant's conduct is inherently a
guestion of federal law. Where suit is begun in a state court on
a federally created cause of action and there is a federal period
of limtations applicable, state courts uniformy apply the federal
period and, if they exist, the federal rules on tolling and ot her

ancillary matters. 51 Am Jur. 2d Limtation of Actions 8 75

(1970); 54 C J.S. Limtations of Actions § 31 (1987).

The United States Suprene Court squarely addressed the
question of whether state |aw can be invoked to alter or extend the
three year period of limtations set forth in FELA (which also

applies to Jones Act cases) in Burnett v. New York Central RR

Co., 380 US 424 (1965). There the court announced a federa
standard for the tolling of the FELA statute of |imtations when a
suit has been properly comenced in state court but subsequently
di sm ssed because filed in an inproper venue. The Court soundly
rejected the argunent that the matter was governed by the New York
"saving statute" which addressed just such probl ens:

To allow the limtation provision to incorpo-
rate state saving statutes would produce non-
uniform periods of limtation in the severa
St at es. The scope of such statutes and the
length of additional tine they allow vary
considerably from State to State. Mor eover
not all States have saving statutes. Thi s
Court has long recogni zed that the FELA 'has a
uni form operation, and neither is nor can be



defl ected therefrom by |local statutes.' This
Court has also specifically held that '(t)he
period of time within which an action may be
commenced is a nmaterial elenment in (a) unifor-
mty of operation' which Congress would not
wish '"to be destroyed by the varying provi-
sions of the State statutes of limtation.'
The incorporation of variant state saving
statutes would defeat the aim of a federa
l[imtation provision designed to produce
national uniformty. 380 US. at 433 (cita-
tions omtted).

Following the principles set forth in Burnett, it is
wi dely accepted that state statutes which suspend, reduce, or
extend the tine for bringing suit have no application in consider-
ing whether a Jones Act suit is prescribed. 32B Am Jur. 2d

Federal Enployers' Liability and Conpensation Acts 8 59 (1990).

Li kew se, where a general maritine tort is alleged, the effect of
| apse of tinme on the viability of the action is determ ned by the
standards of maritinme | aw because the right to bar an action for
| apse of time is a substantive right. 1 Martin J. Norris, The Law

of Maritine Personal Injuries 8 5:10 (4th ed. 1990).°

The sanme interests in uniformty professed in Burnett
mlitate equally against the application of state lawto alter or
extend the federal limtations period set forth in 46 U S.C app. 8
763a whi ch governs plaintiff's unseaworthiness claim It has been
held, for instance, that the three year statute of limtations for
general maritinme torts is not interrupted by operation of the
Loui siana |l aw rul e that judgnment agai nst one solidary obligor tolls
the statute of limtations against other solidary obligors. Davis

V. Newpark Shipbuilding and Repair, Inc., 659 F. Supp. 155 (E. D

Tex. 1987). Simlarly, it has been held that the Louisiana |aw

rule that nmakes tinely filing of suit against one solidary obligor

" Adifferent result obtains with respect to state rules
that do not affect substantive matters and do not infringe on the
uniformty interests of maritinme law. In Anerican Dredging Co.

v. Mller, 510 U S. 443 (1994), the Suprene Court held that
states nmay apply their own rules regarding forum non conveni ens
because the rule is procedural rather than substantive (does not
bear upon the substantive right to recover) and its uniform
application is not necessary to maintain the proper harnony of
maritime | aw




interrupt prescription against all other solidary obligors cannot
be applied to extend the federal nmaritinme limtations period.

Logwood v. Apollo Marine Specialists, Inc., 772 F. Supp. 952 (E. D

La. 1991). In People of the Living God v. Star Towing Co., 289 F

Supp. 635 (E.D. La. 1968), the propriety of reliance on the Burnett
decision in maritime cases was succinctly expl ai ned:

In Burnett v. New York Central R Co., an
action brought under the Federal Enployers'
Liability Act, the Suprenme Court indicated
that the nechanical application of state
'saving statutes' to the federal statute of
limtations would frustrate the congressional
policy of wuniformty underlying the federal
statute. Thus, rather than apply diverse
state statutes subjecting a litigant's rights
arising under federal law to the vagaries of
state law, the Suprene Court opted in favor of
national uniformty in fashioning a federa
rule as to the tolling of the federal statute

of limtations. This reasoning is equally
applicable to admralty actions. 289 F.
Supp. at 639 (citations omtted) (enphasis
added) .

Where Congress has manifested an intent to establish a uniform
period of limtations for maritime clainms, it would defeat the
uniformty intended to allow the diverse |laws of each state to
determ ne when the limtation period on a federal cause of action
commences to run and when the period is tolled, interrupted, or
suspended.

Havi ng concl uded that federal |aw governs the question
before us, we turn our attention to determ ning whet her defendant's
conduct in this instance tolled the applicable federal statutes of
limtations as a matter of federal law. Not all suits comrenced
outside the three year period are barred. The circunstances under
which the three year limtation periods applicable to nmaritine
torts may be extended can be summari zed as foll ows:

Acourt may . . . toll thetine limt for

filing suit based upon estoppel or equitable

circunstances. The party asserting estoppe

has the burden of proving it. Est oppel i n-

vol ves proving four el enents:

(1) the party to be estopped nust

know the facts; (2) he nust intend
that his conduct shall be acted on



or nmust so act that the party as-
serting the estoppel has a right to
believe it is so intended; (3) the
| atter nust be ignorant of the true
facts; and (4) he nmust rely on the
former's conduct to his injury.

VWhat this neans is that estoppel wll
save the plaintiff's claim only where the
facts show that he has been induced or tricked
by the defendant into letting the deadline
pass.

: The doctrine of equitable tolling
will be sparingly applied, however, and the
active pursuit of collateral or adm nistrative
relief will not be sufficient. 1 Schoenbaum
supra 8 6-16 (citations omtted).
Wil e a defendant's conduct after an injury can justify
a plea of estoppel in sone cases, it has been specifically held in

a FELA case that the nere voluntary paynent of state conpensation

benefits under a state worknen's conmpensation act does not toll the

statute of limtations. Benson v. MI|waukee Road, 353 F. Supp. 889

(E-D. Ws. 1973). Decisions interpreting the proper circunstances
under which the three year limtations period for FELA nay be
tolled are the proper source of guidance for resolution of

prescription issues arising in a Jones Act case. Oisman v. (deco,

Inc., 736 F. Supp. 712, 720 (E.D. La. 1990). In Benson, plaintiff
attenpted to excuse his delay in filing suit by alleging that the
def endant took the initiative to process his claim under the
W sconsin Wrknmen's Conpensation Act, set up neetings with conm s-
sion exam ners to discuss paynent provisions with plaintiff under
the state statute, used forns provided by the state conpensation
board, had the plaintiff sign receipts on fornms referring to the
state statute and paid plaintiff under the state act until the
statute of Iimtations under FELA had expired. After reviewng the
body of | aw governing pleas of equitable estoppel under FELA, the
court concl uded:

[T]he allegations in this case do not nention

any conduct found sufficient in the past, nor

any conduct which could be held sufficient

under principles enunciated in the past. On

the contrary, the lawis clear that the stat-
ute of limtations is not tolled sinply be-



cause defendant has paid or is paying benefits
under a state worknen's conpensation act. In
the absence of other affirmative actions by
defendant to prevent plaintiff frominstitut-
ing this suit within the three-year period
provided, | cannot find that defendant has
estopped itself fromasserting the statute of
limtations. 353 F. Supp. at 890 (citations
omtted).

The sane result was reached in Hamacher v. Canonie

O fshore Co., 1990 AMC 2849 (E.D. Mch. 1990), where the court

hel d that paynment of workers' conpensation benefits to a seanan did
not toll the statute of limtations running on his Jones Act and
unseawort hi ness cl ai ns. The plaintiff in Hamacher did not
denonstrate conduct of the defendant that was so m sleading as to
cause his failure to file suit in a tinmely manner. The court
not ed:

We are not prepared to bury statutes of lim-

tations at sea in such a casual manner. 1990

A MC at 2850.

Here, as in Benson and Hamacher, plaintiff has nmade no
allegations of fraud, msrepresentation, concealnent or other
conduct sufficient to support a claimthat Industrial should be
equitably estopped frominvoking the three year limtations periods
made applicable by the Jones Act and the Uniform Maritine Torts
Limtation Act. Had he done so, we mght reach a different result.
However plaintiff did not bear the burden of denonstrating that his
maritime clainms, prescribed on the face of the petition, were
tinmely filed by virtue of an interruption of prescription.

In msplaced reliance on principles of Louisiana
law, plaintiff argues that Industrial's voluntary paynent of state
conpensation benefits constituted a "tacit acknow edgnent” by
defendant of liability on plaintiff's maritine clains sufficient to
interrupt prescription pursuant to La. Cv. Code art. 3464. As
noted above, Louisiana Cv. Code art. 3464 is inapplicable to
resol ve questions of prescription on plaintiff's federal maritine
cl ai ns. Moreover, we have been unable to locate a single case

applying federal law in which the nere voluntary paynent of state



benefits has been held to constitute an acknow edgnent of liability
so as to interrupt prescription under FELA, the Jones Act, or
general maritime law. Nor have we found such a case at comon | aw.
| ndeed the general rule at comon | aw, unlike the Louisiana rule,
i s that acknow edgnment does not interrupt delictual clains. 51 Am

Jur. 2d Linmitation of Actions 8§ 319.°8

Even in cases where the concept of acknow edgnent is used
at common law to interrupt a claimbased on an express or inplied
contract, it nust be denonstrated that the defendant clearly
i ntended to acknowl edge the debt in dispute. The intention of the
debtor has been held to be the test of whether or not the particu-
| ar conduct or statenent constitutes a sufficient acknow edgnent to

i nterrupt prescription. 54 C.J.S. Limtations of Actions 8§ 258

(1987). A paynent clainmed as constituting an acknow edgnment nust
be distinct, wunequivocal, and wthout qualification so as to
indicate the intent of the debtor to pay the specific debt in
guesti on. The burden is on the creditor to prove that the act
all eged to constitute an acknow edgnent was intended as such. 51

Am Jur. 2d Limtation of Actions 8 369 (1970).

In this case, plaintiff has nmade no allegations to
support a claimthat defendant intended its paynent of conpensation
benefits to constitute an adm ssion of liability under the Jones
Act or for unseaworthiness. Accordingly, even if acknow edgnent of
a delictual act were recogni zed under federal maritine law as a
means for extending the periods of limtations applicable to
plaintiff's maritime tort clainms, a proposition wholly wthout
support in the jurisprudence, plaintiff has not carried the burden

of proof of acknow edgnent as we believe that concept would be

8 After an exhaustive review of civilian authorities, we
departed from our previous adherence to the principles governing
acknow edgnent in comon |aw jurisdictions and confirnmed that
under Louisiana |law, a tortfeasor can tacitly acknow edge |iabil -
ity for a delictual act and thereby interrupt prescription
pursuant to La. Cv. Code art. 3464. Lima v. Schmdt, 595 So. 2d
624 (La. 1992).




applied under federal law. State courts nust apply the sane law to
a maritime claimthat a federal court would apply had the case been

filed in federal court. 1 Benedict on Admiralty (MB) 8§ 112 (7th

ed. 1998).

As an alternative to his Louisiana | aw "acknow edgnent "
argunent, plaintiff contends that instead of being paid state
conpensation benefits, he should have been paid Longshore and
Har bor Workers' Conpensation Act benefits. He clains that paynent
of benefits under LHWCA woul d have interrupted prescription on his
Jones Act and unseaworthiness clains and asks this court to treat
the state paynents as LHWCA paynents for the purpose of interrup-
ting prescription.® Plaintiff cites two federal court decisions to
support his argunent that prescription would have been interrupted

by the paynment of LHWCA benefits, Cormer v. dencto Serv. Corp., 48

F.3d 179 (5th Cr. 1995) and Billizon v. Connoco, Inc., 864 F.

Supp. 571 (E.D. La. 1994). Nei t her stands for the proposition
plaintiff advances.

Both Cormer and Billizon dealt with accidents that
occurred on fixed platforns on the outer continental shelf and that
were governed by the Quter Continental Shelf Lands Act; tort
liability was asserted agai nst non-enployer third parties. Under
the Quter Continental Shelf Lands Act, 43 U S.C 8§ 1311 et. seq.,
the LHWCA is adopted as the system of conpensation applicable to
non- seanen of fshore workers, but the tort [aw of the adjacent state
is adopted as surrogate federal |law to govern torts agai nst non-
seanmen that occur on artificial islands on the outer continental

shelf. 43 U.S.C. 8§ 1333(a); Frank L. Maraist, Admralty 234 (3rd

® Wiether or not WIlson Prejean should properly have been
classified as covered under the LHACA rather than under the state
conpensation systemis not before us. Thus we are not in a
position to assune that paynent of state conpensation benefits
was inproper. Plaintiff submtted an affidavit after defendant's
exception was filed indicating that he filed a claimfor LHWCA
benefits with the U S. Departnent of Labor, apparently after this
suit was commenced. W have not been infornmed of a ruling in
t hat proceeding. Moreover, for the reasons expressed in the body
of this opinion, the ultimte resolution of that issue is not
di spositive.

10



ed. 1996). Unlike clains under the Jones Act and general maritine
| aw, Congress specifically provided for the application of state
tort renedies (land | aw) which demand state, not federal, statutes
of limtations for injuries occurring on fixed platfornms. Chevron

Ol Co. v. Huson, 404 U.S. 97 (1971).

In Chevron, the United States Suprene Court specifically
addressed the question of whether the tineliness of actions for
injuries covered by the CQuter Continental Shelf Lands Act is
governed by state or federal law. The Court confirnmed that under
the statutory mandate of the Lands Act, state |aw prescriptive
periods apply. A conscious decision was nade by Congress to treat
artificial islands on the outer continental shelf as federal
encl aves within the adjacent state rather than as vessels to which

maritime |aw would apply. Rodrigue v. Aetna Cas. & Surety Co., 395

U S 352 (1969). Thus, nmaritine law, maritinme periods of limta-
tion, and maritine tolling rules do not apply to torts governed by
the Lands Act. For that reason, in Cormer and Billizon, the
Loui siana one year tort prescriptive period, and the ancillary
Loui siana rules for interruption of prescription by acknow edgnent,
were properly invoked with respect to the claimfor injuries on a
fixed platform |In both Cormer and Billizon, the courts expressly
acknow edged that they were applying the Louisiana one year tort
prescriptive period and the Louisiana ancillary rules for interrup-
tion of prescription because, under the Quter Continental Shelf
Lands Act, by statutory mandate, Louisiana |law applies to torts
occurring on artificial islands on the outer continental shelf.
However in this case, WIlson Prejean was not injured on
an of fshore platformon the outer continental shelf. According to
plaintiff's petition, he was injured on a vessel in navigable
territorial waters. It is beyond dispute that plaintiff's Jones
Act and unseaworthiness clains are governed by federal three year

statutes of limtations and not by state |aw In this case

maritinme law clearly governs. Louisiana rules for interruption of

11



prescription are sinply not applicable to the maritinme clains
asserted in this case. Cormer and Billizon, decided under a
different |egal regine, have no val ue as precedent here.

Plaintiff has cited no case decided under federal
maritinme law to support his contention that voluntary paynent of
LHWCA benefits would interrupt prescription on a Jones Act or
unseaworthiness claim? |In the face of federal jurisprudence to
the effect that nmere paynent by an enployer of conpensation
benefits does not interrupt the period of limtations for federal
maritime tort clainms against an enployer, we see no reason to
believe the result should be any different where the enpl oyer pays
benefits under LHWCA instead of a state conpensation system Thus
we do not find plaintiff's argunment that he shoul d have been paid
benefits pursuant to LHWCA instead of under state law relevant to
the determ nation of whether the periods of limtations on his
maritime clainms have been interrupted.

On the evidence presented, the courts bel ow were correct in
mai ntai ning Industrial's exception of prescription. Plaintiff did
not denonstrate under federal law that his petition was tinely
filed. Nevertheless, it is clear to us that the parties to this
case, as well as the courts below, treated the exception of
prescription as though the tineliness of filing of plaintiff's
claims was controlled by Louisiana |aw principles of acknow -
edgnent . It is apparent that no consideration was given to

i ntroduci ng evidence that m ght have established an estoppel under

10 The decision in Wlson v. Zapata Of-Shore Co., 939 F.2d
260 (5th Cr. 1991) is closer to the facts presented here. There
the court held that the Jones Act statute of [imtations is not
tolled even by a plaintiff's filing of a LHACA claim which claim
was ultimately denied on jurisdictional grounds on a finding that
the plaintiff was a seaman and therefore not covered under the
LHWCA.  The court noted that unlike the Jones Act, LHWCA is a
type of workers' conpensation statute; the injured enpl oyee need
not prove fault in order to recover. Mreover, the nature and
extent of the available recovery differs sharply as between the
LHWCA and the Jones Act. Initiation of an adm nistrative pro-
ceedi ng under LHWCA did not put defendant on notice of defending
a damage suit under the Jones Act based on negligence and did not
interrupt prescription. 939 F.2d at 267. Accord Ferris v. Veco
Inc., 896 F. Supp. 966 (D. Al aska 1995).

12



federal |aw | nasnuch as we have now decided that federal |aw
shoul d govern the disposition of Industrial's exception, we wll
remand the nmatter to give plaintiff an opportunity to adduce
evi dence on the question of whether Industrial may be estopped to

assert the statute of limtations under federal | aw

DECREE
For the reasons assigned, the judgnment of the court of
appeal is vacated and set aside. The case is remanded to the
district court for the taking of further evidence on defendant's
exception of prescription and for a ruling on the exception

consistent wth the principles announced herein.
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