SUPREME COURT OF LQOUI SI ANA
No. 98-C- 3150
LONNI E J. FALGOUT
VERSUS

DEALERS TRUCK EQUI PMENT CO

MARCUS, J. (dissenting)

The issue in this case is whether plaintiff’s claimfor
nodi fication of workers’ conpensation benefits is prescribed.
The majority holds that it is not. | disagree.

In 1994 plaintiff accepted a court approved | unp sum
settlenment for workers’ conpensation benefits in connection with
a knee injury sustained in 1990. In 1997, three years after
recei pt of the last benefit paynent, plaintiff filed a workers’
conpensation claimseeking to have his weekly benefits nodified.
The trial judge and the court of appeal found that plaintiff had
one year fromthe date of the |last benefit paynent to file a
claimfor nodification. Both courts held that the one year
prescriptive period set forth in La. R S. 23:1209 applies to
requests for nodification made pursuant to La. R S. 23:1310. 8.

In my view, this was the correct interpretation of the | aw

The version of La. R S. 23:1310.8 in effect at the tine
of plaintiff’s injury and at the tinme of receipt of the |ast
benefit paynment permtted a claimnt to seek nodification of
former findings and orders. However, the section on
nodi fications did not itself stipulate a specific period of
[imtations for such clains. In 1999, La. R S. 23:1310.8 was
anended to expressly provide that a claimfor nodification of a
former award is subject to the prescriptive limtations
established in the Act’s general prescription provision, La. R S

23:1209.' In ny view, this anendnent was no nore than a
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clarification of existing law. Thus, whether or not the anended

version of the statute is applied to this case, the result is the

sane.
In Lacour v. Hilti Corporation, (La. 5/18/99), So.

2d , we noted that the Workers’ Conpensation Act nust be

viewed as a symmetrical whole. 1In that case we held that the

prescriptive period stipulated in La. R S. 23:1209 applies to
clainms for occupational disease, even though the section on
occupational disease itself is silent on a period of limtations.
Likewse in this case, even though the section of the Act
addressing nodification of a prior claimis silent as to
prescription, it does not follow that such clains are

i nprescriptable. Rather, we should | ook to the fountainhead
prescriptive provision of the Act for the appropriate period of
[imtations. La. R S. 23:1209 provides that where workers’
conpensati on paynents have been nade:

: in any case, the limtation shall not take
effect until the expiration of one year fromthe tine
of making the |ast paynent. . .(enphasis added).

In my view, the time for applying for nodification of
benefits expires one year after the date of |ast paynent.
Moreover, that is the view that was espoused by this court in

Landreneau v. Liberty Miutual Insurance Co., 309 So. 2d 283 (La.

1975), albeit in dicta. |In Landreneau we recogni zed that if

nodi fications could be made w thout any period of limtations,
claimants would be able to relitigate benefits years after
paynments had ceased and judgnents had been satisfied. W

concl uded that enpl oyers are protected fromstale clains by the
prescriptive period in La. RS, 23:1209. There is no reason to
depart fromthat reasoning in this case. Plaintiff’'s claimfor
nmodi fication of benefits cane too late and is prescribed.

For the foregoing reasons, | respectfully dissent.



