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EXECUTIVE SUMMARY OF 

REBUTTAL OF VERNON PALMER’S THESIS, TAKE TW O 

BY 

KEVIN R. TULLY AND E. PHELPS GAY 

This article again rebuts the contentions Vernon Valentine Palmer first made in The 

Louisiana Supreme Court in Question:  An Empirical and Statistical Study of the Effects of 

Campaign Money on the Judicial Function, which he revisits in his on-line publication, “The 

Recusal of American Judges in the Post-Caperton Era:  An Empirical Assessment of the Risk 

of Actual Bias in Decisions Involving Campaign Contributors.”  Readers who followed the 

controversy surrounding Palmer’s initial article will recall the substantial errors these authors 

pointed out in “The Louisiana Supreme Court Defended: A Rebuttal of The Louisiana 

Supreme Court in Question: An Empirical and Statistical Study of the Effects of Campaign 

Money on the Judicial Function” which errors led the Dean of Tulane Law School to 

apologize to the Justices of the Louisiana Supreme Court. 

In his current Internet article, Palmer invokes Caperton v. A.T. Massey Coal Co., Inc., 

556 U.S. ___, 129 S.Ct. 2252 (2009), and claims his study expands upon that decision.  But 

Palmer’s underlying thesis is wrong, and his attempt to recycle his discredited arguments 

onto Caperton is unconvincing.  Palmer’s latest attempt to tie modest campaign contributions 

to a Supreme Court Justice’s reelection committee to decisional outcomes in a selection of 

177 cases decided over a fourteen year period again fails upon examination.  

Palmer refuses to acknowledge or apologize for his prior mistakes, mistakes repeated 

in his current article.  He fails to admit that when he authored his first article he did not know 

the Louisiana Supreme Court had eight, not seven, Justices for a significant part of the time 
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encompassed in his study.  This inexcusable oversight led Palmer repeatedly to attribute a 

“vote” to a Justice recused from the decision-making in many of Palmer’s selected cases.   

In his current Internet article, Palmer claims he builds “upon the approach chartered 

in Caperton” by focusing “in depth upon one state supreme court’s experience with 

contributor cases over a fourteen year period.”  As with every other case he cites, Palmer 

ignores Caperton’s extreme facts and does not equate Caperton to any of the Louisiana cases 

he selected for his “study.” 

Caperton involved millions of dollars flowing directly and indirectly to a single 

candidate for judicial office by a litigant with a case pending before the West Virginia 

Supreme Court.  Recusing this Judge from hearing the case, the Supreme Court noted:  “[n]ot 

every campaign contribution by a litigant or attorney creates a probability that requires a 

judge’s recusal, but this is an exceptional case.” Caperton, 129 S.Ct. at 2263. (Emphasis 

added.) 

Rather than acknowledge Caperton’s unique and extreme facts or recognize his 

“study” fails to include any Louisiana Supreme Court case remotely similar, Palmer tries to 

exploit Caperton to impugn the integrity of the Justices of the Louisiana Supreme Court.  A 

careful scholar would have read Caperton closely and distinguished it from cases not rising 

to its level.     

Palmer never addresses, much less solves, the criticism leveled at the methodology 

employed in his original article, a methodology repeated in his new effort.  Proper empirical 

research must recognize the probable simultaneity between the effect of campaign 

contributions on judicial decisions and the effect of judicial decisions on campaign 

contributions.  Palmer assumes away the question whether contributions influence voting 
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behavior or whether expected voting behavior influences contributions, a fatal error in his 

analysis. 

Not one of the fourteen hypothesis tests in Palmer’s revised study, supposedly 

conducted to determine whether there was a cause-and-effect relationship between campaign 

contributions and the probability of a favorable vote, had a probability value small enough 

for Palmer to conclude this cannot be the result of chance alone.  Yet Palmer asserts this 

thesis in his Summary Findings.   

Palmer implies that cases will be decided 50% of the time for a plaintiff and 50% of 

the time for a defendant, in the manner of a coin toss. Although Palmer recognizes his 

hypothesis assumes an even split between meritorious claims of plaintiffs and defendants, he 

presents no evidence that any of the cases he selected represent an “even split” between 

meritorious claims of plaintiffs and defendants. Palmer provides no information about any of 

the cases in his data set to show whether the Justices did or did not follow established law. 

Nor does Palmer address the not unusual scenario where the deciders of cases simply see the 

facts differently. 

Palmer recognizes that deciding a case requires subjective judgment, stating “[o]f 

course it is true that ‘unanimous’ cases are sometimes quite significant.  To determine their 

significance, however, would involve subjective judgments and inevitably would cause 

reasonable minds to disagree.”  Palmer thus acknowledges that reading a case calls for 

exercising subjective judgment, which could lead reasonable minds to differ.  But, Palmer 

shies away from reading cases and evaluating facts and law.  This failure compounds the 

fundamental problems underlying his flawed statistical assumptions.   
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A review of only a small portion of Palmer’s data set reveals that he did not read the 

cases.  Palmer errs in designating how a Justice “voted” or glosses over how a seemingly 

favorable “vote” for a plaintiff or a defendant actually worked against the supposed victor’s 

interests.  Palmer believes a Justice either votes for a plaintiff or a defendant.  His simplistic 

approach ignores the complex procedural histories, litigants, and legal issues facing the 

Supreme Court.  After explaining his rationale underling his selection of “significant” and 

“difficult” cases, Palmer ignores the significance and difficulty of any of the cases.   

Palmer’s campaign contribution analysis likewise is simplistic and misleading.  Apart 

from questions of factual accuracy in the data, Palmer’s method of attributing campaign 

contributions by different law firms to different campaign committees, over a span of many 

years, and then ascribing such contributions to every attorney of that law firm, makes little 

sense.  Palmer imputes such contributions to every litigant (in Palmer’s terminology either a 

“plaintiff” or a “defendant”) represented by that attorney or firm and to a specific Justice 

who participates in deciding a case.  Exacerbating this flaw, Palmer fails to account for law 

firms which, over an extended period of time, made campaign contributions to almost all of 

the Justices’ respective campaign committees.  Lawyers, not litigants, made almost all of the 

campaign contributions Palmer cites in his article.  To equate such a remote campaign 

contribution to either a “defendant” or a “plaintiff,” and then to connect a Justice’s “vote” in 

a case to that particular party, is to wander far afield from the “extraordinary” facts of 

Caperton, the case upon which Palmer claims his latest effort ostensibly builds. 

Palmer suggests a campaign contribution made immediately before the decision is 

announced may influence a Justice’s decision.  If Palmer had read any of the cases, he would 

realize these opinions are not written overnight.  Justices need sufficient time to write and 
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review draft opinions in “significant and difficult” cases.  Time is required to research and 

draft concurrences or dissents.  Adequate time must elapse between when a Justice casts his 

or her “vote” on a case and the time when the opinion is rendered to allow the Clerk’s office 

to prepare the opinion for public dissemination, including having copies available to counsel 

of record, posting the decision on the Court’s website, and having copies available for the 

public.  Palmer’s suggestion that a Justice may cast or change his vote within days or hours 

of a decision’s publication is foolish, if for no other reason other than the work necessary to 

publish court opinions. 

Professor Palmer does not admit to making many profound errors nor does he 

apologize for those mistakes and for the harm caused to the Court as an institution.  Rather, 

he repeats his mistakes and casts the same unwarranted aspersions.  Palmer’s thesis remains 

unsupported, unfair and unworthy of publication in any serious journal.  
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REBUTTAL OF VERNON PALMER’S THESIS, TAKE TWO 

BY 

KEVIN R. TULLY AND E. PHELPS GAY 

INTRODUCTION 

The purpose of this article is to rebut the contentions Vernon Valentine Palmer first   

made in The Louisiana Supreme Court in Question:  An Empirical and Statistical Study of 

the Effects of Campaign Money on the Judicial Function,1 which he revisits in his on-line 

publication, “The Recusal of American Judges in the Post-Caperton Era:  An Empirical 

Assessment of the Risk of Actual Bias in Decisions Involving Campaign Contributors.”2  

Readers who followed the controversy surrounding Palmer’s initial article will recall that due 

to its substantial errors the Dean of Tulane Law School sent a letter of apology to the Justices 

of the Louisiana Supreme Court.3 

                                                
1  Vernon Valentine Palmer & John Levendis, The Louisiana Supreme Court in Question:  

An Empirical and Statistical Study of the Effects of Campaign Money on the Judicial 

Function, 82 TUL. L. REV. 1291 (2008).  In response to the allegations Palmer and Levendis 

made against the Justices of the Louisiana Supreme Court, the Court asked these authors to 

review and respond to the article, which these authors did in “The Louisiana Supreme Court 

Defended:  A Rebuttal of The Louisiana Supreme Court in Question:  An Empirical and 

Statistical Study of the Effects of Campaign Money on the Judicial Function,” 69 LA. L. 

REV. 281 (2009). 

2  Vernon V. Palmer (2010) “The Recusal of American Judges in the Post-Caperton Era:  An 

Empirical Assessment of the Risk of Actual Bias in Decisions Involving Campaign 

Contributors,” Global Jurist:  Vol 10:  Iss. 3 (Frontiers), Article 4. 

3  Dean Lawrence Ponoroff’s letter of September 10, 2008, expressed, on behalf of Tulane 

Law School, “our sincere regret for the errors that we now know appeared in the above-

referenced study written by Professors Vernon Palmer and John Levendis and published in 

the Tulane Law Review.”  
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In his revised article, Palmer invokes the United States Supreme Court decision in 

Caperton v. A.T. Massey Coal Co., Inc., 556 U.S. 868, 129 S.Ct. 2252 (2009), and claims his 

study expands upon that decision.  Quoting from Palmer, 

The present study, building upon the approach chartered in Caperton, focuses 

in depth upon one state supreme court’s experience with contributor cases over 

a fourteen year period.  It carries the analysis beyond the relatively easy 

Caperton facts and examines the risk of actual bias in every day cases before 

the courts. 

The Recusal of American Judges in the Post-Caperton Era, Global Jurist, p. 1.4 

As will be demonstrated, Palmer’s underlying thesis is wrong, and his attempt to 

piggyback his recycled arguments onto Caperton is unconvincing.  Like his first, Palmer’s 

second attempt to tie modest campaign contributions to a Supreme Court Justice’s reelection 

committee to decisional outcomes in a selection of 177 cases the Louisiana Supreme Court 

decided over a fourteen year period fails upon examination. 

PALMER FAILS TO ACKNOWLEDGE HIS SERIOUS ERRORS 

It is the duty of a scholar, I believe, to admit and correct his errors.  The 

important thing is to set the record straight and to advance the truth. 

 – Vernon Valentine Palmer5 

Palmer fails to do what he says he should.  Rather than acknowledge the flaws in his 

prior work (which carry over into this recycled article), Palmer attempts to minimize his 

                                                
4  Palmer describes his study as examining “everyday cases,” yet later in his article describes 

his data set as representing cases before the Louisiana Supreme Court “likely to be 

significant and difficult.”  Like so much else in Palmer’s writing, it is unclear whether he 

considers the cases listed in his Appendix I:  The Database of the Study as “everyday” or 

“significant and difficult” ones.  Compounding the reader’s confusion is the lack of analysis 

by Palmer of a single case in his data listed in Appendix I, a defect noted in response to the 

first article but still repeated in the second.   

5  Quoted from Palmer’s e-mail introduction entitled “New Corrected Study on the Louisiana 

Supreme Court and Campaign Contributions Published in Global Jurist – November, 2010.” 
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mistakes, going so far as to say “[Tully and Gay] claimed that our data base contained 44 

errors (out of a data base containing more than 11,000 entries.)6  These authors did not just 

point out 44 glaring errors; they exposed significant shortcomings in Palmer’s analysis.  

More to the point, Palmer fails to admit that when he authored The Louisiana Supreme Court 

in Question:  An Empirical and Statistical Study of the Effects of Campaign Money on the 

Judicial Function, he – a law professor and a Louisiana attorney – simply did not know the 

Louisiana Supreme Court had eight, not seven, Justices for a significant part of the time 

encompassed in his study.7  Thus, for those cases within his data pool decided before 

September 2000 (when the Court reverted to its present seven-Justice makeup), Palmer often 

attributed a “vote” to a Justice when the particular Justice had recused himself or herself 

from the decision-making.  The Reader must wonder what grade Professor Palmer would 

give one of his law students who, in writing an essay about the Louisiana Supreme Court, 

overlooked this most important fact. 

In similar fashion, Palmer never addresses, much less solves, the criticism leveled at 

the methodology employed in his original article, a methodology he repeats in this new 

effort.  According to Professors Newman, Speyrer, and Terrell, Palmer and Levendis 

                                                
6  The Recusal of American Judges in the Post-Caperton Era, Global Jurist, p. 4, n.11. 

7  In part to settle a federal discrimination action, the Louisiana Legislature enacted Act 512 

in 1992.  This Act created an additional judgeship for the Court of Appeal for the Fourth 

Circuit to be elected from the First District of that Court.  The new judge was “immediately 

assigned to the Louisiana Supreme Court” and remained on the Supreme Court until a special 

election was held for a newly-created Orleans Parish Supreme Court district.  To 

accommodate this eighth Justice until the Court returned to seven Justices, the Supreme 

Court adopted amendments to Rule IV of the Court which remained in effect until 2000.  

Under those rules, a panel of seven Justices would decide a given case.  The Justice who had 

been rotated off of the panel considering a specific case would not vote on the case.  LA. 

SUP. CT. R. IV, pt. II (1993)(repealed 2000). 
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originally failed to follow the “accepted approach for empirical research on this topic.”  Such 

an approach “must recognize the probable simultaneity between the effect of campaign 

contributions on judicial decisions and the effect of judicial decisions on campaign 

contributions.”  Succinctly stated, the issue “is whether contributions influence the voting 

behavior or whether the expected voting behavior influences the contributions.”  The Palmer 

and Levendis effort to “assume away” this issue represents “a fundamentally fatal error.”8  

To get this methodology wrong on the first attempt was incompetent; to repeat the error is 

indefensible.  

Also, by “naming specific justices and incorrectly asserting they have produced 

statistically valid evidence that campaign contributions influenced decisions of the Louisiana 

Supreme Court,” Palmer and Levendis risk “tarnishing the reputations of longstanding judges 

with no scientifically valid evidence to support their claims.”9  

                                                
8  Robert Newman, Janet Speyrer & Dek Terrell, A Methodological Critique of The 

Louisiana Supreme Court in Question:  An Empirical and Statistical Study of the Effects of 

Campaign Money on the Judicial Function, 69 LA. L. REV. 307, 309.  Also see Bopp and 

Woudenberg, Extreme Facts, Extraordinary Case:  The Sui Generis Recusal Test of 

Caperton v. Massey, 60 Syracuse Law Rev. 305, 314 (2010): 

. . . even assuming that votes by elected officials are correlated with campaign 

contributions this does not tell us anything about the direction of causation.  

An elected official might be influenced to vote in a certain way by a 

contribution; alternatively, a contributor might donate to a candidate because 

she perceives (correctly) that the candidate shares her position on a given 

issue. [Citations omitted.]  Any attempt to show a corrupting effect on the 

judiciary caused by campaign contributions, therefore, must show not only that 

judicial decisions are correlated with campaign contributions, but also that this 

correlation is due to contributions influencing votes, rather than the other way 

around. 

9  Robert Newman, Janet Speyrer & Dek Terrell, A Methodological Critique of The 

Louisiana Supreme Court in Question:  An Empirical and Statistical Study of the Effects of 

Campaign Money on the Judicial Function, 69 LA. L. REV. at 310. 
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Criticism of the Palmer-Levendis methodology did not merely rest upon the factual 

errors they made in constructing their data.  Even if – as was hardly the case – Palmer had 

assembled an accurate data set, these reputable economists completely discredited the 

method Palmer and Levendis employed to analyze the data.  Thus, Palmer and Levendis 

produced “a rather confusing and contradictory paper.”10  On the one hand, they purported to 

show a statistical correlation between campaign contributions and judicial voting.  On the 

other hand, the authors explicitly stated “this Article does not claim that there is a cause and 

effect relationship between prior donations and judicial votes in favor of donors’ positions.”11 

According to Dr. L. W. Shell, Distinguished Service Professor of Management 

(retired), at Nicholls State University, Palmer’s statistical methods and interpretations in his 

new article remain unchanged.  Palmer continues to assume that if a Justice’s “vote” on the 

merits of a case, based on the evidence presented and the applicable law, happens to fall on 

the side of an attorney or a law firm which, at some earlier point in time, contributed to that 

Justice’s campaign committee, the Justice must have abandoned his or her integrity and 

“voted for his contributor.”  In Palmer’s Weltanschauung, Justices do not decide cases on 

evidence and law; instead, they look to see who may have made a past contribution and 

“vote” accordingly.  Palmer’s core assumption, reflecting his unproven hypothesis, 

contaminates his ability to present any clear-eyed commentary about cases decided by the 

Louisiana Supreme Court.   

As a matter of statistical interpretation, the Reader is referred to the Comments of Dr. 

L. W. Shell, attached in Appendix 1.  Dr. Shell notes that the “regression results” in Palmer’s 

                                                
10  Id., at 307.   

11  Palmer & Levendis, supra note 9, at 1294, n.14. 
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new Figures and Tables “are all ‘not significant.’”  Insignificant findings “happen quite 

frequently in academic research,” but “there is something wrong with making claims based 

on what was found to be not significant.”  According to Dr. Shell, not one of the fourteen 

hypothesis tests in Palmer’s revised study, supposedly conducted to determine whether there 

was a cause-and-effect relationship between campaign contributions and the probability of a 

favorable vote, had a probability value small enough to conclude “this cannot be the result of 

chance alone.”  Yet Palmer asserts this thesis in his Summary Findings.  Dr. Shell notes that 

the article’s graphs “have no meaning” and “should not have been produced.” Palmer should 

have concluded: “The statistical evidence did not support a positive relationship between size 

or timing of contribution and probability of a favorable vote.”  

Attached as Appendix 2 is a statement entitled Second Paper/Second Critique: Same 

Conclusion by Professors Robert Newman and Dek Terrell of Louisiana State University.  

These economists affirm that Professor Palmer’s second article “still contains a 

fundamentally flawed set of conclusions from correlation and regression analysis.” Palmer 

fails to correct the key methodological error which rendered his first article, and now his 

second, meaningless. In fact, the new article contains figures which, these distinguished 

economists note, should lead to this statement: “This article provides no evidence on whether 

a $1000 contribution increases odds of a favorable vote for either the defendant or plaintiff 

by any justice.”  

This article will not repeat in detail the points previously made in “The Louisiana 

Supreme Court Defended:  A Rebuttal of The Louisiana Supreme Court in Question,” 69 LA. 

L. REV. 281, or which economics professors Robert Newman, Janet Speyrer and Dek Terrell 

observed in A Methodological Critique of The Louisiana Supreme Court in Question:  An 
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Empirical and Statistical Study of the Effects of Campaign Money on the Judicial Function, 

69 LA. L. REV. 307.  Suffice it to say the observations made in those articles apply with 

equal force to Palmer’s current selection which, to be charitable, is a rehash of his prior, 

discredited work. Palmer’s latest installment, like his first, reflects a failure to read, let alone 

analyze, any particular case the Louisiana Supreme Court decided.  It is questionable 

whether this new version deserves any response at all.  Nevertheless, for the record, this 

article will describe the misjudgments and misreadings which still mar Palmer’s misguided 

attempt to impugn the integrity of the members of his state’s highest court.  

CAPERTON IS IRRELEVANT 

Attempting to paint his work with a patina of intellectual relevance, Palmer asks the 

reader to believe his “study” builds “upon the approach chartered in Caperton” by focusing 

“in depth upon one state supreme court’s experience with contributor cases over a fourteen 

year period.”  The Recusal of American Judges in the Post-Caperton Era, Global Jurist, p. 

1.12  As with every other case, Palmer ignores the facts of Caperton v. A.T. Massey Coal Co., 

Inc., 556 U.S. 868, 129 S.Ct. 2252.  A synopsis of Caperton follows. 

After a trial in 2002, a West Virginia jury found A.T. Massey Coal Co. liable for 

fraudulent misrepresentation, concealment, and tortious interference with existing contracts.  

The jury awarded plaintiff Caperton $50 million in compensatory and punitive damages.   

West Virginia then held its 2004 judicial elections.  Knowing the Supreme Court of 

Appeals of West Virginia would consider the appeal in the Caperton case, Massey’s CEO 

                                                
12  It is hard to figure how Palmer’s study “builds” upon the approach the Court took in 2009 

in deciding Caperton. Palmer’s ill-fated study and conclusions – mirrored in his 

electronically-published article –predate the Caperton decision.  
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decided to support attorney-candidate Brent Benjamin to replace Justice McGraw who was 

running for reelection.  

In addition to contributing the $1,000 statutory maximum to Benjamin’s campaign 

committee, the CEO donated almost $2.5 million to “And For The Sake Of The Kids,” a 

§527 political organization.  The §527 organization opposed McGraw and supported 

Benjamin.  The donations accounted for more than two-thirds of the total funds “And for The 

Sake Of The Kids” raised.  The CEO also spent over $500,000 on independent expenditures 

for direct mailings and letters soliciting donations and on television and newspaper 

advertisements to support Benjamin.  Benjamin won the election.  

Caperton sought to recuse newly-elected Justice Benjamin three times based upon the 

financial support Massey’s CEO had provided to support his election.  The recusal motions 

were denied.  Ultimately, a divided West Virginia Supreme Court of Appeals reversed the 

$50 million verdict against Massey.   

With the backdrop of these extraordinary facts, the United States Supreme Court 

granted certiorari to decide whether – due to the enormity of the amounts involved – the Due 

Process Clause of the United States Constitution required Justice Benjamin’s recusal.  After 

acknowledging this “exceptional case,” the Supreme Court recused Justice Benjamin: 

We find that [CEO] Blankenship’s significant and disproportionate influence – 

coupled with the temporal relationship between the election and the pending 

case – “offer a possible temptation to the average . . . judge to . . . lead him not 

to hold the balance nice, clear and true.”  [Citations omitted.]  On these 

extreme facts the probability of actual bias rises to an unconstitutional level. 

Our decision today addresses an extraordinary situation where the 

Constitution requires recusal.  Massey and its amici predict that various 

adverse consequences will follow from recognizing a constitutional violation 

here–ranging from a flood of recusal motions to unnecessary interference with 

judicial elections.  We disagree.  The facts now before us are extreme by any 
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measure.  The parties point to no other instance involving judicial campaign 

contributions that presents a potential for bias comparable to the 

circumstances in this case.  [Emphasis added.] 

Caperton, 129 S.Ct. at 2265.  In deciding to recuse Justice Benjamin, the Court pointedly 

said “[n]ot every campaign contribution by a litigant or attorney creates a probability that 

requires a judge’s recusal, but this is an exceptional case.”  Id., 2263 (emphasis added.) 

Rather than acknowledge the extreme facts of Caperton and recognize his “study” 

fails to include any Louisiana Supreme Court case of a remotely similar nature, Palmer tries 

to exploit Caperton to impugn the integrity of the Justices of the Louisiana Supreme Court.  

A careful scholar would have read Caperton closely and distinguished it from cases not 

rising to a level requiring judicial recusal.  Indeed, post-Caperton cases decided by the lower 

courts, and scholarly articles discussing Caperton, are quick to cite the extraordinary facts 

Caperton presented.  See, e.g., E.I. DuPont De Nemours and Company, Inc. v. Aquamar, 

S.A., 24 So.3d 585, 585-586 (Dist. Ct. of App. Fla, 4th Dist. 2009)(“The contributions from 

attorneys in the firms representing the plaintiffs in this case were all within the statutory 

permitted amounts, and the cumulative total of $4650 which the attorneys in the firms 

contributed to the Judge’s reelection campaign does not approach the $3 million contribution 

at issue in Caperton [citation omitted].  Contrary to DuPont’s argument, the circumstances of 

this case are not equivalent, or anywhere close, to those presented in Caperton”); U.S. v. 

Rodriguez, 627 F.3d 1372, 1382 (11th Cir. 2010)(“The Court’s holding [in Caperton], 

however, was narrow . . . .  It noted the ‘extreme facts’ of that case and limited its holding to 

the ‘extraordinary situation’ where the ‘probability of actual bias rises to an unconstitutional 

level’”); Bopp and Woudenberg, Extreme Facts, Extraordinary Case:  The Sui Generis 

Recusal Test of Caperton v. Massey, 60 Syracuse Law Rev. 305 (2010)(Caperton “ought to 
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be extremely limited—indeed, limited to the facts of the Caperton case itself—in light of the 

extraordinary nature of the case, the structure and language of the decision, and prior 

Supreme Court precedent”); Todt, Caperton v. A.T. Massey Coal Co:  The Objective 

Standard for Judicial Recusal, 86 Notre Dame L. Rev. 439, 467-468 (2009)(“As of yet, not a 

single court has found the facts before them to have risen to the extraordinary standard of the 

three million dollar campaign contribution to Justice Benjamin and required that another 

judge be disqualified.  This illustrates that lower courts will only apply constitutional 

objective due process standards when the facts meet the ‘extreme facts’ level of Caperton and 

that such an outcome will be understandably rare.”) (Emphasis added.)  

Yet Palmer seems uninterested in such distinctions.13  He has, it appears, an agenda. 

CASES ARE NOT DECIDED ON A COIN-TOSS 

Palmer implies that a fair judge would rule for the plaintiff 50% of the time and for 

the defendant 50% of the time, in the manner of a coin toss.  Quoting from Palmer, 

Consider flipping a coin to see whether it is balanced and fair.  If it is a fair 

coin, it lands on heads or tails with equal probability, that is, the probability of 

landing on heads (or tails) is 50%.  We give the coin the presumption of being 

a fair coin. 

* * * 

Consider a hypothetical judge who hears 100 cases, received many varied 

donations, and never takes these donations into account.  Presume, for the sake 

of argument, that this judge cannot be labeled a ‘defendant’s judge’ or a 

‘plaintiff’s judge’ so that he or she votes roughly 50% of the time for the 

defendant. 

                                                
13 Under Louisiana law, donors can give no more than $5000 to a judicial campaign 

committee.  Political action committee contributions are capped at $10,000.  See LSA—R.S. 

18:1505.2(H)(2)(b)(i) and 1505.2(H)(1)(a)(i), (2)(a)(i). 
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Palmer, The Recusal of American Judges in the Post-Caperton Era, pp. 14 and 21.  

(Emphasis added.) 

Although in passing Palmer recognizes this hypothesis “assumes an even split 

between meritorious claims of plaintiffs and defendants,” id., p. 14, he presents no evidence 

that any of the cases he selects represents an “even split” between the claims of “plaintiffs” 

and “defendants.”  While “like cases should be treated alike,”14 Palmer provides no 

information about any of the cases in his data set to show whether the Justices did or did not 

follow established law. Nor does Palmer address the not unusual scenario where the deciders 

of cases “simply see the facts differently.”15 

Contrary to his implication, Judges who have decided cases on the basis of coin flip 

have been sanctioned for misconduct.  For example, in In re Judge William H. Daniels, 340 

So.2d 301 (La. 1976), the Louisiana Supreme Court censured a City Court Judge who had, 

among other things, seemingly decided cases by the flip of a coin.  Frowning on such 

conduct and the appearance it gave to the litigants and the public generally, Justice Walter 

Marcus, writing for the Louisiana Supreme Court, wrote:   

COIN FLIPPING 

We find that on numerous occasions during the period in question, respondent 

engaged in conduct in open court that gave the appearance he was deciding the 

guilt or innocence of defendants upon the toss of a coin.  However, evidence 

does support respondent’s position that, prior to the coin flipping, a decision of 

guilt or innocence had already been made by respondent and transmitted by 

him to his bailiff either on a slip of paper or by a pre-arranged signal.  

Nevertheless, we agree with the commission that respondent’s conduct gave a 

                                                
14  John E. Coons, Consistency, 75 CA. L. REV. 59 (1987), citing Aristotle, ETHICA 

NICOMACHEA V. 3 1131a-1131b (W. Ross trans. 1925), in which Aristotle repeatedly 

defined justice in terms of equality. 

15  Id. at n. 25. 
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contrary appearance to the public.  Such unjudicial conduct cannot be 

condoned. 

Id. at 307. 

Palmer’s notion of an even 50-50 chance of “winning” a case, as in a coin toss, has 

been widely criticized in scholarly circles.  Professor Adam M. Samaha of the University of 

Chicago Law School noted: 

Assuring adverse parties a 50-50 chance of victory happens to conflict with 

several conventional commitments in adjudication.  A straightforward conflict 

occurs with respect to the imposition of proof burdens attached to particular 

elements of a claim or defense.  Requiring proof more likely than not on 

relevant evidence is plainly different from offering a 50 percent chance of 

victory regardless.  This is true whether the elements at issue are hard-line 

rules or vague standards, and even if litigated cases are more likely to be hard 

cases.  When demand for judgment based on evidence relevant to a given law 

is strong, the plausibility of randomization fades. 

See Adam M. Samaha, Randomization in Adjudication, 51 WMMLR 1, 32-33 (October 

2009). 

Palmer himself recognizes that deciding a case to some degree requires subjective 

judgment.  In his footnote 30, addressing a point these authors made in The Louisiana 

Supreme Court Defended:  A Rebuttal of The Louisiana Supreme Court in Question, 69 LA. 

L. REV. 281, Palmer offers this rationale for excluding from his data set cases unanimously 

decided: 

Of course it is true that ‘unanimous’ cases are sometimes quite significant.  To 

determine their significance, however, would involve subjective judgments and 

inevitably would cause reasonable minds to disagree.  We accordingly sought 

an objective means of throwing up significant cases that excluded subjective 

evaluation. 

Palmer, The Recusal of American Judges in the Post-Caperton Era, p. 11, n. 30 (emphasis 

added.)  In other words, Palmer acknowledges that reading a case may call for the exercise of 
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subjective judgment, and this could cause reasonable minds to differ on whether a case was 

or was not “significant.”  Oddly, however, the professor shies away from the laborious but 

essential task, engaged in daily by good lawyers and judges, of reading cases closely and 

making careful evaluations of the facts and the law.  That exercise would impair Palmer’s 

statistical assumptions.   

Palmer likewise ignores the effect statutes and established law play in any of the cases 

included in his data set.  As stated by Justice Benjamin Cardozo, “[o]ne of the most 

fundamental social interests is that the law shall be uniform and impartial.  There must be 

nothing in its action that savors of prejudice or favor or even arbitrary whim or fitfulness.”  

Cardozo, Benjamin, The Nature of the Judicial Process, Lecture III (New Haven:  Yale 

University Press, 1921).  Nowhere in his current tract or in his earlier article does Palmer 

discuss a single case in any detail, theorize how a case was decided, or consider the settled 

law that guided any Justice in reaching the conclusion he or she did. 

EXAMPLES OF CASES PALMER GOT WRONG 

Unconcerned with facts and legal issues, Palmer errs in ascribing how a Justice 

“voted” in a given case. 

A review of only a small portion of Palmer’s data set reveals that he, or possibly one 

of his “assistants,” did not read the cases in it.  Palmer makes errors in designating how a 

Justice “voted” or glosses over how a seemingly favorable “vote” for a plaintiff or a 

defendant actually worked against the supposed victor’s interests.  Palmer believes a Justice 

either votes “for a plaintiff” or “for a defendant.”  His simplistic approach ignores the 

complex procedural histories, litigants, and legal issues facing the Supreme Court.  Palmer 

describes his data set as one containing “significant and difficult” issues and cases before the 
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Court.  See The Recusal of American Judges in the Post-Caperton Era, Global Jurist, p. 10.  

Yet after explaining the basis for his selection of cases, Palmer never again considers how 

such “significant” or “difficult” issues may have influenced any Justice in deciding a case.  

The Reader is left to wonder why Palmer sought to create a data set of “significant and 

difficult” cases whose significance and difficulty are ignored.  Instead, Palmer’s exercise is 

reduced to coin-tossing and “vote” counting. 

As any lawyer knows, in a case with multiple “significant and difficult” issues at 

stake a Justice may rule in favor of both a “plaintiff” and a “defendant.”  Additionally, a 

Justice may side with the majority but indicate he or she would rehear an issue that could 

change the entire outcome of the decision, niceties Palmer ignores.  Thus, to say a Justice 

definitively sides or “votes” with one party is simplistic and ignores how Louisiana’s highest 

court actually decides the many and varied issues of a lawsuit. 

For example, Palmer’s data set contains the 1994 decision Steptoe v. Lallie Kemp 

Hospital, 93-1359 (La. 3/21/94); 634 So.2d 331.  He claims Justice Kimball “voted for 

defendant.”  Justice Kimball dissented from the majority and assigned reasons.  Palmer 

makes the leap that by dissenting, Justice Kimball “voted for” the legal theories presented by 

the case’s medical malpractice defendants.  This merely shows Palmer did not read the case.  

Justice Kimball did not “vote for” the medical malpractice defendants in Steptoe or for the 

legal arguments they postulated.  

In Steptoe, survivors of the victim of an automobile accident sued the tortfeasors and 

the hospital and physician who negligently treated the victim.  The survivors obtained a 

judgment against the tortfeasor drivers.  The hospital and physician (medical malpractice 

defendants) filed peremptory exceptions of no right and no cause of action claiming that the 
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satisfaction of judgment against the tortfeasor driver released their solidary liability.  The 

trial court denied the malpractice defendants’ exceptions and awarded judgment against them 

for negligently treating the accident victim.  The Court of Appeal reversed and maintained 

the medical malpractice defendants’ exceptions, finding the satisfaction of judgments by the 

tortfeasor driver extinguished the medical malpractice defendants’ indebtedness to the 

survivors.  The survivors sought a writ of review.   

The majority opinion reinstated the trial court’s decision and held that the hospital 

and physicians were liable for the full extent of the aggravation of the accidental injury 

caused by their medical treatment.  The Supreme Court ruled that the accident tortfeasors’ 

satisfaction of judgment did not extinguish the malpractice defendant’s indebtedness to the 

plaintiffs.   

Palmer’s data set indicates Justice Kimball “voted for” the medical malpractice 

defendants, leading the reader to believe she would have adopted the defendants’ legal 

theories and sustained their exceptions of no right and no cause of action.  This is not the 

case.  Justice Kimball dissented because, while finding the medical malpractice defendants 

liable for their negligent treatment of the victim, she would have allowed them a credit to the 

extent the accident tortfeasor performed the solidary obligation existing between the 

defendants.  Justice Kimball would not have sustained the medical malpractice defendants’ 

exception nor would she have released them from liability.  To say that Justice Kimball 

“voted for” the medical malpractice defendants in Steptoe is a mischaracterization of her 

ruling.  It ignores the facts and the holding of the case.   

Cases before the Louisiana Supreme Court involve a myriad of “significant and 

difficult” issues.  A majority decision by the Court may involve many separate concurring 
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decisions and rulings favoring both or either “plaintiffs” and “defendants.”  Nor is there 

always a clear “winner” or “loser” as Palmer simplistically asserts.  Such was the case in BP 

Oil Company v. Plaquemines Parish Government, 93-1109 (La. 9/6/94); 651 So.2d 1322.  

Summarizing the complex facts, BP sued Plaquemines Parish seeking a refund for 

overpayments of local use taxes on its materials and byproducts.  BP also sought to take 

advantage of several tax exemptions, including the Refinery Gas and Coke-on Catalyst 

Exclusion.  The Supreme Court was called upon to decide novel issues relating to a parish’s 

taxing authority.   

Palmer says Justice Kimball “voted for” the plaintiff in BP Oil.  But this ignores the 

facts, the issues at stake, and the case’s actual outcome.  The majority opinion, which 

included Justice Kimball’s “vote,” disposed of many legal issues, some of which favored BP 

and some of which favored the Parish.  For example, the Court ruled Plaquemines Parish 

exceeded its authority in its valuation method for taxing BP’s refinery gas.  This ruling 

favored BP and gave it a tax refund.  On the other hand, the Court rejected BP’s argument 

that the Refinery Gas and Coke-on Catalyst Exclusion applied to exclude tax.  As to that part 

of the Court’s ruling, BP lost and could not avail itself of the tax break the Refinery Gas and 

Coke-on Catalyst Exclusion provided.  That part of the Court’s ruling clearly did not favor 

BP.  To say Justice Kimball, by joining the majority, “voted for” BP is therefore incorrect.  

Both sides “won” or “lost” depending upon which taxing issue was decided.  BP Oil and the 

many significant and difficult cases like it expose another flaw in Palmer’s thinking:  a 

Justice does not necessarily side with a specific party by joining the majority opinion or by 

writing a dissent.  One has to read and consider carefully each opinion to understand what a 

Justice or the Court decided or ruled.  Palmer fails to perform this basic analysis.  
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PALMER’S CAMPAIGN CONTRIBUTION ANALYSIS 

IS SIMPLISTIC AND MISLEADING 

As before, our review of the campaign contribution data Palmer or his assistants 

assembled indicates his figures are suspect.  But, apart from questions of factual accuracy in 

the data, Palmer’s method of attributing campaign contributions by different law firms to 

different campaign committees, over a span of many years, and then ascribing such 

contributions to every attorney of that law firm, makes little sense.  Palmer then imputes such 

contributions to every litigant (in Palmer’s terminology either a “plaintiff” or a “defendant”) 

represented by that attorney or firm and to a specific Justice who participates in deciding a 

case.  Exacerbating this flaw, Palmer fails to account for law firms which, over an extended 

period of time, made campaign contributions to almost all of the Justices’ respective 

campaign committees.  Our admittedly non-exhaustive review of Palmer’s data immediately 

reveals three law firms which donated to six of the seven Justices’ election campaign 

committees over the fourteen-year time period.  Another law firm made campaign 

contributions to five of the Justices’ campaign committees during the same time period. 

Under Palmer’s scenario each law firm contribution to each of the Justices’ campaign 

committees is attributed to each of the firm’s attorneys and then, in turn, to each of the 

attorney’s clients.  To equate such a remote campaign contribution to either a “defendant” or 

a “plaintiff,” and then to connect a Justice’s “vote” in a case to that particular party, is to 

wander far afield from the “extraordinary” facts the U. S. Supreme Court faced in Caperton, 

the case Palmer claims his latest effort builds upon. 

Further, the manner in which Palmer allocates campaign donations among and 

between law firms, attorneys, clients (“plaintiffs” or “defendants”) and Justices disregards 
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the methodology employed in an earlier study to which Palmer repeatedly refers.  Although 

he cites and relies upon an Ohio study The New York Times undertook in 2006, Palmer fails 

to tell his readers that the newspaper excluded attorney contributions.  Why?  Because 

attorneys “are far more likely than other contributors to give to judges across the ideological 

spectrum, and they generally do not have the direct and consistent interest in the outcomes of 

cases that their many and varied clients do.”  (Emphasis added.)16  Lawyers, not litigants, 

have made almost all of the campaign contributions Palmer cites in his article.  Simply put, 

Palmer’s tying a campaign contribution from a law firm to a campaign committee; then to an 

attorney in the firm; then to a client (“plaintiff” or “defendant”) of the attorney; and then to a 

Justice is much too tenuous to support the inference Palmer would like his readers to reach.  

CAMPAIGN CONTRIBUTIONS MADE WHILE A DECISION IS PENDING 

Palmer adds a new twist to his argument on contributions to a Justice’s campaign 

committee while a case is pending before the Supreme Court.  While he never outright 

alleges quid pro quo, Palmer makes the not-too-subtle suggestion that a campaign 

contribution right before a case is decided influences a Justice’s decision.  Examining one 

case undermines Palmer’s proposition. 

On page 27 of his latest article, Palmer cites Bujol v. Entergy Services, Inc., 2003-

0492 (La. 5/25/04); 922 So.2d 1113.  He notes that within three to five days of the Court’s 

release of a lengthy written opinion, three law firms contributed to the campaign committee 

of Justice Victory.  But anyone who reads the complicated facts and procedural history of 

Bujol will realize that Justice Victory did not cast a belated “vote” and then research and 

                                                
16  How Information Was Collected, N.Y. Times, Sept. 30, 2006, 

http://www.nytimes.com/2006/09/30/us/01judges.web.html.  
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write a thirty-four page opinion in Bujol in four or five days.  Clearly, the opinion – infused 

with case law and legal analysis – was months in the writing.  Although the internal 

operating procedures of the Louisiana Supreme Court are confidential, it is obvious that the 

Justices need sufficient time to write and review draft opinions in “significant and difficult” 

cases.  They need time to research and draft concurrences or dissents.  In addition, adequate 

time must elapse between when a Justice casts his or her “vote” on a case and the time when 

the opinion is rendered to allow the Clerk’s office to prepare the opinion for public 

dissemination, including having copies available to counsel of record (over one hundred in 

the Bujol case), posting the decision on the Court’s website, and having copies available for 

the public.  Palmer’s suggestion that a Justice could write a lengthy opinion, and that the 

other Justices could consider and vote on that opinion, all within days or hours of the 

decision’s publication, is ludicrous.  

Moreover, if one reads Bujol, Palmer’s postulate is revealed as impracticable and 

absurd.  Although Palmer prefers to keep his readers in the dark about the facts, the authors 

of this paper want the fair-minded reader to reach his or her own conclusion.  Attached to 

this article as Appendix 3 is the Supreme Court’s thirty-four page decision in Bujol, along 

with sixteen pages of dissenting opinions.  The Reader can decide for himself or herself 

whether a last-minute contribution to a campaign committee influenced the outcome of 

Bujol. 

Finally, Palmer’s reckless comments undermine the basis upon which our legal 

foundation rests:  a “presumption of honesty and integrity in those serving as adjudicators.”  

Withrow v. Larkin, 421 U.S. 35, 47, 95 S.Ct. 1456 (1975).  All judges take an oath to uphold 

the Constitution and apply the law impartially, and our legal system must trust they will live 
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up to this promise.  See Republican Party of Minn. v. White, 536 U.S. 765, 796, 122 S.Ct. 

2528 (2002) (KENNEDY, J., concurring) (“We should not, even by inadvertence, ‘impute to 

judges a lack of firmness, wisdom, or honor’” (quoting Bridges v. California, 314 U.S. 252, 

273, 62 S.Ct. 190 (1941)).  Palmer’s ipso facto conclusions reveal more about his agenda 

than they do about the real-world workings of the Louisiana Supreme Court. 

CONCLUSION 

Errors in the Palmer’s first article, noted in our original rebuttal, remain uncorrected 

in this second go-round.  These errors include, but are not limited to:  excluding unanimous 

cases as “simple and routine;” making flatly wrong or misleading classifications about which 

party “won” and which party “lost;” and omitting factual or legal analysis of any particular 

case.  In his new version, Palmer concedes that taking into account unanimous decisions 

would require him to do something he does not wish to do:  read a Supreme Court decision 

and fashion an opinion about how it was decided – an opinion on which reasonable minds 

may differ. 

Palmer never addresses the central problem with his proposal for automatic recusal of 

judges whose respective election committees received contributions from a party’s attorney 

or a party – namely, that the proposed “solution” would give rise to “strategic contributions” 

designed to recuse a judge whom a particular litigant or attorney did not want to serve on a 

judicial panel because of the judge’s perceived judicial philosophy.  

In the end, there is nothing wrong with honest debate regarding the circumstances 

under which a judge should be called upon to recuse himself or herself from a particular 

case.  As Palmer notes, certain states have adopted a monetary threshold of campaign 

contributions beyond which they believe judicial recusal is appropriate. Others, like 
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Louisiana, have had in place reasonable monetary limits on campaign contributions for a 

substantial period of time, and therefore judicial elections are not subject to the extreme 

circumstances presented by Caperton.  But such honest discussion need not be contaminated 

by unproven — and reckless – insinuations.  Put another way, the integrity of the Justices of 

the Louisiana Supreme Court should not be called into question by someone possessing no 

evidence upon which to question their integrity.  Based on the available record, it is 

Professor Palmer who has much to answer for, but who does not appear willing to admit that 

he has made many and profound errors or to apologize for those mistakes and the harm they 

caused.  Rather, we deal with a professor who persists in making the same mistakes and in 

casting the same unwarranted aspersions.  The objective reader must conclude, as we do, that 

Palmer’s thesis remains unsupported and unfair, and that it is unworthy of publication in any 

serious journal.  
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