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PREF.CE.

I I S ST
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HE Publisher of the following

sheets felt so severely, on his
bemg honored with a seat on the
bench,thedearthof correct informas
tion,in regard to the decisions of the
Superior Court, before his arrival,
that, he was not long without re-
solving to guard againstthe increase
and, if possible, the continuance of.
thls evil. For this purpose, he took-
a note of every case argued afters
wards, and -the leisure of the vaca-
tion, in the autumnal months of
1810, was employed in collecting
from the minutes and files of the
. court, such opinions as were given
in writing, and as many of the facts
iii each case, as could be obtained
from the records. Judge Lewis al-
lowed him the use of his notes, and
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" his friends at the bap, of such briefs
as they had preserved.

" THE cases thus collected, soon -
appeéared so humerous as to encous
rage the hope that he could furnish
sufficient matter to justify the offer
of publishing, in periodical num-
bérs, THE CASES ARGUED AND DE-
TERMINEDIN THE SUPERIORCOURT
of this Territory. One circums-
tance was calculated to deter “him
from the undertaking.

No one could more earnestly de-
plore, for no one more distressingly
~ felt, the inconveniencies of our pre-
sent judicial system. From the
smallness of the number of the
Judges of the Superior Court, the
" remoteness of the places where it -
sits, and the multiplicity of business, -
it has become indispensable to al-
low a quorum to consist of a single
judge, who often finds himself com-
pelled, alone and unaided, to deter-
mme the most 1ntrlcate and 1mpor-
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tant questions, both of law and fact,
in cases of greater magnitude, as to
the object in dispute, than are ge-
nerally known in the State courts—
while from the jurisprudence of this
newly acquired territory, possessed
at different periods by different na-
tions, a number of foreign laws are
.to be examined and compared, and
their compatibility with the genecral
constitution and laws ascertained—
an ardous task any where, but ren-
dered extremely so here, from the
scarcity of the works of foreign ju-
‘rists. Add to this, that the distress
naturally attending his delicate si-
~tuation, is not a little increased by
the drcadful reflection, that if it -
should be his misfortune to form an
incorrect conclusion, there is no
earthly tribunal, in which the con-
sequences of his error may be re-
dressed or lessened.
THE publisher could not but be

sensible that the decisions of a tri-
bunal thus constituted, could not
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be treasured up, as those of such
courts of dernier resort, in which
“the concurrence of a majority of the
persons, in whom the supreme ju-
dicial power of the country resides,
is necessary in the determination of
any question: where, at the same
time that the rights of the parties
inn the suit are pronounced upon, a
ruleis forming by whichevery future
case of the same kind, will be de-
termined, and the opinion of the
court becomes the evidence of the
faw of the land.

Iiz has however believed, that
duﬂ* ugh these considerations cer-
tainly Tessen the utility of the pre-
sent publication, they do not entire-
Iy destroy it. It is true that no
Judge in de ciding any future ques-
tion, will think his conscience bound
by the opinion of any one of his
brethren or an iy number of them,
fess than a majority ; but he may
derive 2id or confidence from the
kunowler ge of anterior decisious, the
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arguments of counsel, and the opi-
nion of an other judge, in points
on which he has todecide. In mat-
. ters of practice, he will at times
conform himself to what has been
already- done, though, had there
been no determination, he might
have suspended his assent.. Gene-
ral and fixed rules are in this res-
pect a great desideratum.. At all
events, a knawledge of the decisions
of the court will tend to the intro-
duction of more order and regu-
larity in practice, and uniformity in
determinations. :

‘ TiIE time, bestowed on the pre-
paration of this work, has been ac-
tually stolen from the important
avocations of office, or the short
leisure of intervening hours. The
(;qses,however, were extended from:
the notes taken in court, often, be-
fore an opinion was delivered from:
the bench and never so long after as
to allow the shghtest obliteration of
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the impression, made on the mind

of the reporter by the discussion of
- a question.

I~ several cases, he was favoured
with writen arguments by the coun-
sel, and he owes more particular
thanks onthis score, to Messrs. Elle-
ry, Livingston, Moreau and Smith.

Tue rapidity, with which these
sheets passed thro’ the press, will be,
perhaps, too apparent from the
number of typographical errors,
that escaped his notice in the hurry
of business.

Tuat the imperfections of the
-work will be forgiven on- ac-
count of the good motives which -
gave it rise, and if it be not itself
of utility to his fellow citizens of
this territory, it may prepare the
way for a better, which may reduce
the scattered principles of our ju-
risprudence, into a connected sys-
tem, is his fondest wish and proud-
est hope.
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A few cases have been extended
far beyond what the points of law,
which arose in them, seem to just-
ify, with a view to correct misre.
presentations.

New-Orleans, Oct. 30th 1811.



I the beginning of the Fall Term, 1809, the Judges
of the Territory of Orleans were
GEORGE MATHEWS,
JOSHUA LEWIS, and
JOHN THOMPSON.
. In the month of February, 1810, Judge Troxron died
and
Ox the 21st of March following, FRANCOIS-XA-
VIER MARTIN, then a Judge of the stsxssxp1 Terri-
tory, was appointed in his stead.
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CASES
ARGUED AND DETERMINED

I.N THE
SUPERIOR COURT

OF THE

TERRITORY OF ORLEANS.

X
FALL TERM—1809—FIRST DISTRICT. Farr 1809,
* First District.
—— O ——— 7 N~ -t
DewkEs
DEWEES vs. MORGAN. . vs.
MoRrcav.

HIS was an action brought to recover the .
) . . .7 If aslave has at
price of a negro man sold, with his wife the time of the
and children, to the plaintiff, at public auction, by zﬂfs’eg;i sfg‘fi:}f
the defendant, consignee of a cargo of negroes. he-  afterwards
T titi llezed that th h dies, the vendor
HE petition alleged that the negro man, who shi restore the
died ten or twelve days after the sale, had the Price.
seeds of the fatal disease in him before, and -
therefore the plaintiff was entitled to recover the
consideration money.
It appeared in evidence that the slavehad been
slightly unwell a few days before the sale, tho’
the physician who attended him did not consider
him, at the time, as dangerously ill; but the
doctor, under whose care he was placed by his
new master, testified that the negro died of the
yellow fever, a disorder which he considered as
incurable in its stage at the time of the sale. \
A



Farr 1809,
First District.

CASES IN THE SUPERIOR COURT

Tue defendant proved that before the sale be-

w— .~ gan, notice was given that it was expected that

DeweEs
vs.
Morgax.

if any objection lay to any of the negroes, it

'should be communicated in the course of the

following day—that the plaintiff was present when
this notice was given—and that he had forborne
to make any objection until the third day.

No fraud was suggested, neither was it pre-
tended that the defendant was aware of the dan-
gerous situation of the slave.

Brown for the plaintiff. By the statute of this
territory, commonly called the Civil Code, 358,
and 80, leprosy, madness, and epilepsy, are
enumerated as redhibitory defects, in the sale of
slaves. Other infirmities are declared redhibitory
defects in such cases only, in which they are in-
curable by their nature, so that the slave subject
thereto is absolutely unfit for the services for
which he is destined, or his services are so diffi-
cult, inconvenient and interrupted, that it is pre-
sumed the buyer would not have bought him at
all, or would not have given the same sum, if he
had known that he laboured under the infirmity.

‘I this instance, the statute follows.the law of
this country as it stood before its passage. 'The
redhibitory action was not confined to any parti-
cular or definite disease, but extended to all such
as bafile the skill of the physician, particularly
malignant fevers ; and when the disorder existed
at the time of the sale, or manifested itself within
three days, the sale was considered as void, and
the consideration recoverable.
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Asimismo se segue haber lugar la redhibitoria, o

quanto minoris, en ¢l esclavo por defecto corporal

de tener alguna mala enfermetad, segun wnas ley-
es de partides. L. 64. 65 T. 5. P. 5, como ca-
lentura grande & non pequena, como st dice en ¢]
derecho; Pand. L 21, T. 1. L. 4, § 6. Non
denique febriculam quantamlibet ad causam  hujus
edicti pertinere.  Cur. Phil. Commercio Terres.
tre, Cap 13, Redhibitoria § 14.

St el siervo outesse alguna enfermedad mala en
cubierta, Part. 5, T 5. L. 6. /

St es nacido el vicio incontinente, o tres dias des-
pues de la venta se presuma ser habido antes de ella, y
se puede pedir.  Cur. Phil. ibid, § 23.

Selling for a sound price implies a warranty of
all faults and defects known and unknown to the
seller. And although a man does not warrant
the longevity of a negro, yet if he had the sceds
of a disorder in him at the time of the sale, the
seller is liable in case of his death—Timrod vs.
Shoolbred. 1 Bay 324.

- Hennen for the defendant. . In sales at auction
purchasers take negroes at all risks, and as the
plaintiff knew that the negro was sick he cannot
now call on the seller as the insurer of the risk
he ran. This knowledge of the sickness, the
lowness of the price, and the season of the year,
tend to shew that the bid must have been made
with an eye to the probable danger.

This principle is recognized by Domat, hook:

FaLr 1809,
First District

~
Dewees
8.
Morcax.

—ed
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First District.
Aamtaanend Ve
DewEeEs

vs.
Morcan.

CASES IN THE SUPERIOR COURT

1, T. 2. S. 7, § 2, supported from the insti-

_ tutes of Justinian. Periculum rei vendite sta-
- tim ad emptorem pertinet, tamelsi adhuc ea res

emptori redita non sit and the Code also. Post
perfectam  vendilionem, omne commodum & in-
commodum quod rei venditee contingit, ad empio~
rem pertinet. 'The same doctrine is also found
in the 5 Partida, T4t. 5 L. 23. When a sale
is completed all risks attending the property fall
on the vendee, though there has been no delive-
ry, unless the injury be occasioned by the fault
of the vendor, and an exampleis given of a slave
buying after the sale. Como si ouiesse comprado
alguno siervo o olre cosa qualquierra e des_pites que
la vendida fuesse complida, enfermare, en  guisa
que’ pierda alguno miembro o se muriesse ; sin
culpa del vendedor, in which case, .the loss falls
upon the vendee. The case of the slave dying,
Gregorio de Lopez, in his commentary on the
partida cited, says is also put in the Roman law.
Code L. 4, Tit. 48, L. 6.

Tue act of the legislature of this territory was
penned with a view to a specification of the
defects which particularly give the redhibitory
action, and the defects which are mentioned in
the article cited after lepresy, madness. and epi-
lepsy, must be of the same nature, la:ting d¥sor-
ders, and not merely a violent sickness which des-
troys at once.

By the Court, Lewis J. alone, In this case
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there is certainly more of hardship than difficulty.
The loss cannot be divided and itseems hard that
either ‘party should sustain it entire. But as it
- must be doue by one of the parties only, the hard-
ship will be less if it fall on the vendor. The
vendor by restoring the price of the slave will be
no poorer than if he had not sold him; for in all
human probability, the slave would have died at
the time he did, if no sale had been made. The
Court, however, is to decide upon the law, not
upon the hardship of the case.

5

Farr 1809,
First District.
Dewees

vs.
MoRrean.

Tue doctrine upon the sale of defective pro- -

perty is plainly laid down in the statute of the ter-
ritory which has been cited. Where the vendor
is apprised of the defect of the thing sold, he is
liable to the vendee, not only for the restoration of
the price, but such damages as he may have sus-
tained.” Civile Code 358, art. 71, but if he be
ignorant of the defect he shall restore only the
~price and costs of sale—/Ibid. 72. '

I the present case it appears to me the plain-
tiff paid a sound price; the difference between
the pro\ceeds of the remaining part the family,
at a private sale, and the price paid for them at
the auction, is no greater than what might have
been expected. Property generally brings more
when the vendor deliberately looks for a pur-
chaser, than when it i§ brought under the ham-
mer, and I recognize the principle that a sound
price implies a warranty of the soundness of the
chattel. ‘
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Bur it is contended, by the defendant’s coun-

- , sel, that the principle, with regard to the sales of

Dewees
s,
Morcan.

slaves, is confined in the 80th article, p. 358 of
the Cwil Code, to the cases of leprosy, madness,
epilepsy and the like, and extends not to such
ailment or infirmity which is in its nature incur-
able. The code contemplates such maladies as
pursue the subject through life, and though rare-
ly, of themselves, the immediate cause of death,
do not yield to the influence of medicine.

THe construction which I give to this article
is a plain, and I trust, a just one, and in unison
with the doctrine laid down in the preceding ar-
ticles. It is this: If a slave at the time of the
sale be a leper, mad, or epilectic, the redhibitory
action accrues immediately, and the vendce is
not bound to attempt the cure of a disease which
is presumed incurable. It is the same with re-
gard to such other infirmities as may he consider-
ed as incurable, and render the slave unfit for
any service, particularly for the one for which he.
is intended—such as a confirmed rheumatism,
the gravel, a broken armin the case of a negro
intended to be employed in ‘a blacksmith’s shop.

Bur if the disorder be such as from its nature
will yield to medicine in a reasonable time, as a
fever or the like, the redhibitory action does not
accrue to the vendee on his discovering it, unless
the vendor knew the situation of the slave; but
if the slave die of that malady, without the
fault or neglect of the vendee, the action will
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attach. For the injury to him would be the same ~ Farr 1809,
as if the malady had been one of those which fﬂs_tfl_c_t;
are incurable, and this will bringthe case within  CarsFreues
the 73d. art. p. 358 of the Civil Code; that if a  pysannesv.
thing perish by reason of some inherent vice, ex-
isting, at the time of sale, the vendor is liable to
restore the price, as soon as the loss is ascer-
tained. ,
IT appearing in this case that the negro was
unwell before the sale, and that within three days
after he was afllicted with a disease of which he
shortly afterwards died, it is to be presumed that
the malady had inception previous to, and exist-
ed at the time of, the sale, and the judgment of
the Court is, that the plaintiff do recover the con-
sideration paid.

004>~
CAISERGUES vs. DUJARREAU.

Tue plaintiff in this case claimed the sum of Conventional in-
eighteen thousand seven hundred dollars on a ;%‘;e::t;f:‘i’;::gf
mortage. ' mary rate, is law-

' ful.

Alexander for the defendant. The mortgage
is void, for the interest was included in, and made
part of the principal, and computed at twelve per
cent, which is more than the law allows. Reco-
pilacion de las leyes de Castilla.

Mazureau for the plaintiff I. Even admit-
ting that the contract is usurious, and that it is
unlawful to include principal and interest in the
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CAISERGUES
vs.
Dussrreav.
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mortgage, yet the debtor ought to be condemned
to the payment of the principal.

AvLL usurious contracts are void, says Febrero
execution cannot issue on them, for usury may
be pleaded against them. But this relates to the
interest only, and as to the principal, execution
is ordered for it, notwithstanding the disposition
of the Recopilation—because as to what is divisi-
ble, utile per inutile non vitiatur. 2 Febrero de Escri-
turas 32, n. 34.

In this case the division of the principal from
the interest is made in the answer to the interro-
gatories filed by the defendant.

Stk farther Curia Philip. 350, n. 36, llustr. ala
Cur. 217, n. 33, Siguenza, Lib. 1.79, n. 5 Partida,
l. 31t ,

Il. THe dispositions of the laws prohibiting
the loan at interest, preserved in the Recopila-
tion, are abrogated.

‘Tue instructions, says JMartinez, of the vi-
siters in the bishopric of Toledo are the same as
those given in the other bishoprics, after those
established in the Synod, in 1620, by the Arch-

“bishop Don Ferdinand, Infant of Spain. When

they will have to proceed against usurers, they
shall not consider as such those who lend money
at interest according to the usage of trade, at
two and a half or three per cent. 2 Libreria de
Juez 146, n. 31. Such contracts are lawful and
are executed in all the tribunals of Spain, by
virtue of a Royal Resolution of the 4th of July
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1764. Interest then according to the usage of

commerce is lawful. It varies according to _

times and circumstances. 8 JMartinez 145, n.
44.

It is forbidden by one of the laws of the Reco-
pilation to lend money to shop-keepers and mer-
chants, to employ it in their own affairs, unless
the lender share the loss or profit. It was also
heretofore forbidden to take interest on monies
deposited with, or lent to merchants, even under
the pretence of lucro cessante, or damno emer-
gente, and this under the forfeiture of the money
lent and the nullity of the contract. But, at this
day, he who loans, holding his money; as it is
practised and presumed, for his utility and to
make advantage of his own industry, may stipu-
late for the payment of the interest, and the con-
tract is lawful and obligatory in foro exteriors,
and judgment is to be given accordingly, in obe-
dience to a Royal Schedule, given at Buen Rei:-
ro, July 10, 1764. 2 Febrero de Ecrituras, p. 27,
n, 28.

III. IsteErREsT may be lawfully stipulated in
-the contract of loan, and the rate of it is regulat-
ed according to circumstances and the usage of
trade.

Tae lender, says Febrero, may take more than
the principal, without being guilty -of usury, and
the Notary, consequently execute the writings
for it, in six cases besides the one expressed in

B
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no. 28—The first * * * * % the third, on ac-
count-of the risk or reasonable apprehension of
losing the principal or the probable difficulty of
recovering it. 2 Febrero de Escrituras 32, no. 28,
Politica Indiana kb, 6. cap. 14. p. 502, n. 21, [llusir.
a la Curia 216, in finem.

In this case itis in evidence that the defendant

was in bad circumstances, and his pleais not evi-
dence of good faith.
. IV. Tue debtor who pretends to avoid paying
the principal, on the plea of usury, must fail; for
independently of what I have advanced as my
first proposition, if the law denounces any penal-
ty against the lender, the same is also incurred
by the borrower.

In foro seculari, says the author of Curia Phili-
pica, the punishment of usury is perpetual infamy,
and the loss of the principal for the benefit of the
borrower. .

Axp by a new pragmatic (dated May 1, 1608
and published at Madrid the 8th. of the same
month) this penalty, and the application of it
have been altered. The lender is for the first
time to forfeit his money—one third to the king,
one third to the judge and the other to the in-

~ former, and the borrower incurs the penalty de

ofro tanto. Cur. Phil. 352, n. 40. Illustr a la Cur.
218, n. 37.

By the Court, Liwis, J. alone. - There appéar
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to be two kinds of interest known to the laws of
Spain, viz: judicial and conventional.

I uxpERsTAND judicial interest to be a certain
‘rate of interest established and declared by a ge-
neral law of the country, to be computed from
the time of the judicial demand, in all cases in
“which no express stipulation has been made.

By conventional interest, I understand a cer-
tain rate of interest agreed upon by the parties
which may be more or less than the rate estab-
lished by the general law of the country, accord-
ing to the custom and usage of particular places,
which is always regulated according to the rela-
tive value of the sum loaned and the profits aris-
ing from the use. : '

i1

FarLr 1809,
_First District.
[

CAISERGUES

vs.

DusarrEAU.

As the law of Spain, which is to form the rule.

of decision in this case, recognizes two kinds
of interest, it would be absurd to suppose that
both were to be computed at one and the same
rate. The commerce of that monarchy being
confined to a few places, the general established
_ interest of the country would not give the same
relative proportion of gain to the lender and
borrower in every town; because in commercial
parts the borrower often makes fifty per cent.
and more, on the sum loaned, and the lender re-
ceives but five, and in other parts tha.t are not
commercial, five per cent. would not be more
than a relative premium. It is for this reason, I
conclude, that the laws of Spain have permitted
the general rate of interest to be departed from,
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Fl:‘r::‘LDllsfg?:t by special agreement, as advantages resulting
~—— from the use of circulating medium in part1cula1
Mives places may inhance its value.
Tue EZNK or Usury is forbidden in Spain; and I know no
Loustava- - other interpretation-to give to that word, than
the taking a greater rate of interest upon a loan
than is fixed by positive law, or established and
permitted usage.
Tue quantum of interest is claimed by the
.plaintiff on the ground of a special agreement,
--which to be usurious must exceed the customary
rate of interest at the time it was made. Let
therefore a jury be lmpanelled to ascertain that

fact.

Tre jury found the commercial interest, at
the time of the loan was, according to usage, ten
per cent. Two per cent. per ann. were accor-

_ dingly deducted.

e @o.-
i

MINER vs. THE BANK OF LOUISIAN.

A bank bill may  Tyig was an action ‘brought to recover one
be good without
the swmtures of hundred dollars, the amount of a bank-note ot
zgghifé;?“dent & said bank, the lower part of which was' torn or
worn out so that the signatures of the president
and cashier were missing.
Two of the tcllers deposed that they believed
the note to be a genuine one, and that the blanks
had been filled up by them. - -

Tue testimony of the cashier of the bank of
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t

the United States was introduced. This gentle-
man testified that if a bill of that bank had been
presented to him in the same plight, as the one
before the court, he would have thought-it his
duty to pay it—that the bills of that bank were
first signed and the blanks afterwards filled up.
Hence on seeing a bill properly filled up by the
clerk intrusted with this part of the business of
the bank he had a moral certainty that it once
had the signatures of the president and cashier.

The tellers of the bank being again examined,
deposed that if the bill produced had been emit-
" ted by the bank, it must have been issued on the
2d of April 1805, when the operations of that in-
stitution commenced, on which day a very large
sum was issued—that the bills then issued had
the blanks filled up before they received the sig-
natures of the president and cashier—that no no-
tice is taken of the numbers of the bills issued
by the bank, the amount only being recorded—
that in a particular instance a counterfeited bill
had appeared so well imitated in the engrav-
ing and paper, that the signature of the presi-
dent had afforded the only clue in detecting the
imposition.

Ox this testimony, Duncan for the plaintiff]
hoped for the judgment of the court.

Moreau, for the defendants. If the bank can

be called upon to pay bills which are not sanc-,

tioned by the signatures of the president and

13
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cashier, who are the only officers by whose acts

_ they may, ininstances like this, be bound: there

will be very little safe.y for them, and no secu-
rity against the frauds of counterfeiters. Let us
therefore consider—

1st. WrerneR the payment of a note, deprived
of the signature, could be required of an indivi-
dual ? )

2d. WHeTHER there be any difference in the
case of a corporation?

I Tue principles of the civil and Spanish
laws which regulated this territory in the year’
1805, when the note was issued, are in unison
with those of the common law of England,
Debts like all other kinds of obligations are to be
proven by an authentic title or matter of record
—Dby the signature of the debtor or by witnesses.
Each of these modes of proof has its particular
rules, which we are not to confound.

Tue plaintiff does not pretend that his claim is
proven by an authentic title or record, or by wit-
nesses, but by a writing which is not sanctioned
by the signature of the defendants.

Ir the party writes an instrument with his own
hand, or directs another to do it for him, or seals
or causes it to be sealed with his seal, the instru-
ment, if denied, shall not be admitted against him,
unless his adversary prove that it was written or
sealed by him or by his order. L. 114, tit. 18.
Partida 3.

Tae principles of the civil law are conforma-
ble to the Spanish law.

\.
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No judgment can be obtained upon a note, un-
less the defendant’s signature be admitted.—I
it be denied, it must be proved. 2 Pothier on
Obligations, part 4, ch. 1.art. 2, § 1, no, 708.

Ir therefore the acknowledgment or proof of
the signature be indispensable, how can judgment
be had on an unsigned note ?

Ax instrument without a signature can only be
considered as a beginning of proof. Id. no. 711,
How can a note, the signature of which has been
torn or destroyed, have a greater effect?

IT will perhaps be said that if there were not
any note at all, or if the note had been lost, the
plaintiff might prove the existence of the obl-
gation. 'This is true. But how should this proof
be made? In the first instance, by witnesses de-

s

FaLL 1809,
First District.
—

R —
MiNER
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Tae Bank ov
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posing to the consideration and the promise: in .

the other, to the existence of the note and the
loss or destruction of it. Id. no.781. If there-
fore the plaintiff were to prove that the note pro-
duced was seen in his hands with the signatures
of the officers of the bank, who have the
power of binding the corporation, the case would
be made out, but he rests his claim on the proof
that the blanks in the note were filled up by the
clerks of the bank. How dangerous will it be to
admit the sufficiency of such testimony! In com-
mon practice many persons in paying their notes
think it sufficient to take them up—Some des-
troy them;iand others more cautious cancel their
signatures and file the paper. If one of those



16

Farr 1808,
First District,
N~
MiNeEr
vs.
Tue Bank or
Lovisiana.

CASES IN THE SUPERIOR COURT

cancelled notes, which seldom are kept with ex-

— traordinary attention, happened to fall into the

hands of the payee, he might recover payment,
by tearing the cancelled signature. He might
prove the note to be in the defendant’s handwri-
ting, which would be conclusive evidence, if we
take assuch the testimony of witnesses who de-
pose that the blanks were filled up by the ordi-
nary clerks of the bank.

II. Ler us next enquire whether there be any
difference, in the case of a corporation, like the
bank of Louisiana. .

CorroraTions are artificial bodies, .the af-
fairs of which are regulated by the same princi-
ples as those of natural persons. The same
principles apply to the obligations which they
contract, and it seems natural to conclude that
when sued, they are entitled to the same pleas
and exceptions, and have the same means of de-
fence as individuals.

I uave shewn that the proof on which the
plaintiff builds his hope of success would be
deemed insufficient, inthe case of the note of hand
of an individual; the difficulty must be much
greater in the case of a bank note, thegreater part
of the body of which is printed, and the written
part of which, except the signature, is in the hand
of a person who has no authority to bind the cor-
poration. - To establish the doctrine contended
for by the plaintiff would be to leave banks a
prey to counterfeiters, by depriving them from



OF THE TERRITORY OF ORLEANS.

one of their greatest safeguards, their depen-
dence on the signatures of their head officers;
and without protection against the frauds of their
clerks, in whom from their situation, it appears no
great confidence or trust is placed, as they have
no power to bind the institution—who do nothing
but to insert in blank spaces, the number, name
of a fictitious payee, and date—none of which are
of the essence of the obligation contracted.

Itis in evidence that if the bill before the court
was really emitted by the bank, it was issued on
the 2nd of April 1805, the day on which the
operations of that institution began—that the bills
then sent afloat were all filled up by the clerks
before the signatures of the president and cash-

ier were put to them—and that when bills are-

paid by the bank, no notice is taken, nor any
entry made of the numbers. Hence it follows
that proof of the bills of that emission having
been filled up by the clerk is no evidence of the
signing by the president and cashier, a circum-
stance which as to all these notes was posterior
to the filling up—and that evenif it be admitted
that the bill was once signed, it cannot be ascer-
tained whether it was paid and cancelled by
tearing off the signatures.

Mazurean on the same side. It behooves the
plaintiff to prove—1st. That the signatures of the
officers of the bank who have authority to bind
the institution were to the bill, when it came to
his hands. 2d. That itis by accident they have

C
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ceased to be there. Such at least is the proof
which would be required of him if he had sued
an individual, and certainly the court will not
require less in a suit against a corporation sanc-
tioned by the legislature, in whose safety most
of the citizens of the territory are interested.
Tre bill when it came to the plaintiff’s hands,
had the requisite signatures or not. If ithad, he
might have prevented the accident which has de-
prived it of them, or be able to accountforit. If
he received it already mutilated, he was guilty of
a gross neglect. In either case, he carelessly
and voluntarily exposed himself to lose the a-

mount of the bill. The loss is damnum absque

z‘;y'urid.—He/must‘impute it to his own careless-
ness or folly. Damnum quod quis sud culpd sen-
tit, stbi non aliis debet imputare.

Tue veracity .of the cashier of the bank of
United States is not intended to be impeached—
but we are’p‘n a question of law, which is not
to be settled by witnesses.

'\Vle contend that no instrument, an essential

part-of which is wanting, as the name of the

parties or of the witnesses, can have any effect.
Curia Philipica, 92, n. 34.

Duncan for the plaintiff. This case is impro-
perly likened to that of a lost instrument, the
original of which must have becn proven to be
genuine, before evidence could be gone into of
its contents, or a copy introduced.
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THE question turns entirely upon the effect of FFALLD'IiO‘g’t
the mutilation of the bill offered as evidence of k__l_r_s_t_ li_rf.'./

the debt, whibh it is contended was cancelled by Mixer
the destruction of, or could not exist without, the T Ei}m oF
signatures. ' 'LovisIaNa.

Accorping to the laws of Spain and com-
mon law of England, the mutilation of an instru-
ment in an immaterial part, does not impair its
validity. 4 Rose’s Comyns, 168. Sedgwick’s Gil-
bert 93, citing 11 Coke, 27 a. 2 Strange 1160,
Curia Philipica, 92 n. 34 This principle being
established, it remains to be shewn that the sig-
natures are not of the essence of the obligation.
A note, in the handwriting of the maker, with-
out his signature or subscription is good. I
Rose’s Comyns, 94, 1 Strange, 399. Taylor vs.
" Dobbin. 2 Lord Raymond, 1376, Elliot vs.
Cooper, 1 Strange 609. 8 Modern 307.

Pothier, it is true, n. 771, considers such a
note as a beginning of proof. Be this admitted,
we are then to be allowed to complete our evi-
dence: we have done so by the testimony of the
tellers, and I trust satisfactorily.

Ir this principle be correct in regard to .the
notes of individuals, .it is much stronger in the
case of a bank bill. The obligation of which it
" is in evidence, does not arise so much from the
signatures of the officers, than from the circum-
stance of its having been emitted by order of the
board of directors.

By the Court, Matuews, J. and Lewis, J—
This case has been likened to those of lost notés.
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bonds, deeds, or other evidences of debt. Al-

«—— though there is a strong analogy, we are not able

Miner
VS
TuHe Bank or
Loursiana.

to perceive a complete likeness.

Is it true, according to legal principles, that
when a party intends to rely on the copy of a
lost instrument, he must satisfactorily establish
the previous existence of the original, but when

‘a bank note is totally lost, or destroyed, we can

conceive no possible means by which a copy
could be established so as to inforce the payment .
of the lost note, without subjecting the bank to
destructive frauds and impositions. So well are
these corporations convinced of this, that in their
dividends, lost notes are considered as constitu-
ting a part of their profits. Having this advan-
tage over individuals, it would perhaps be un-
reasonable to confine the holder of a bank note
to the same rigid principles which govern in the
ordinary cases of mutilated paper: that is, that
the loss of the signature or seal of the promisor
or obligor must be considered as an entire des-
truction of the evidence of the debt.

Tue signatures of the president and cashier
do not bind the corporation, only because they
are their agents and declare that the sums men-
tioned will be paid out of their funds. And if a
bank note were fairly to go into circulation with-
out any signature, would not the corporati09 be
bound ? However it is unnecessary to determine
this point in this case. It is in evidence that a
number of notes, of the amount, tenor and date
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of ‘that which is the object of this suit, were put FarL 1809
afloat by the bank—that the parts of the note \_Fl_rSt_]i‘_Stmt;
which remain, are proved to be genuine, and we S::L .
are to infer that the remainder which is destroyed  Aries. -
was equally so, unless we suppose that which can- ‘

not be presumed, that the clerks of the bank have

contrived to defraud the corporation.

JubamENT FOR THE PLAINTIFF.

~spp0=

SAUL. vs. AILIER.

TrE plaintifil as special administrator, brought  Bail not requi-
this action to recover the forfeiture under the or- :Eisn penal sta-
dinance of the officer exercising the functions of
Governor-General & Intendant in the province of
Louisiana, of the 7th of September 1804, for the
appointment of a special administrator; the de-
fendant being charged with having neglected to
give notice of the death of a person, who had
died in his house, and whose estate was liable to
be administrated upon by the special administra- "
tor.

Porter, for the defendant, moved that his bail
might be discharged. He contended that in an
action on a penal statute, bail cannot be legally
required, unles the statute especially authorizes
the demandof it, as every man is to be presumed
innocent, until the contrary appears. 1 Bac. Abr.
330. Seld. Prac. 50. Barnes 80, T'id 19.

Duncan, contra. 'The authorities cited by the
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EALLD'IBQQ’ defendant’s counsel, do not apply to this country .
First DISCt | The statute of the territory authorizes the plain-

[T ——

Many ano Ber- {iff to demand bail, in all cases in which the sum
NARD . X
vs. demanded is above one hundred dollars.

Hunr.& Surr.

Porter in reply. It is not pretended that the
English decisions are binding on this court as
precedents, and they are not referred to under
that idea. But they are referred to, for infor-
mation on a subject depending on sound reason.
In England the statute of George, on the subject
of bail, is as general as that of our territory re-
ferred to by the plantiff®s counsel, and cases like
the present are not excepted from its provisions,
yet the court has made the exception founded
on the maxim which I have stated.

. By the Court, Lewrs, J. alone. Let the bail be
discharged. '

~2dPde>
MANN & BERNARD vs! HUNT & SMITH.

personsapply- 1 HE defendfants moved for a commission to
ing for a com- examine witnesses abroad on their affidavit, set-
mission must dis- , .
close the facts ting forth the names of the witnesses and the ma-
-intended to. be teriality of their testimony.
proven.
Brown and Livingston for the plaintiffs. The
_affidavit ought to have gone further and set forth
the facts intended to be proven, in order thatthe
court might judge of the importance of the testi-
mony.
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~ Alexander for the defendants. 1t has hitherto Farr 1809.

' . - . First District.
been the practice to grant commissions without _ =
requiring such a disclosure as the plaintiff’s coun- Navicartox Co.
sel calls for. It may be dangerous to make it, as ¢ypy ?F New
an opportunity may thereby be affordedto the ad- ~ Osueas.
verse party to tamper with the witnesses, and per-

haps falsify testimony.

By the Court, Matnews, J. & Lews, J. It
does not appear to us that there has been any es-
tablished practice in this court, authorizing or dis-
pensing with what is asked by the plaintiffs. It
will certainly cut off a great source of delay if we
require that the party applying for a commission
to examine witnesses abroad should disclose on
oath the facts intended to be proven, that we may
judge of their materiality, and the adverse party
be offered the opportunity of admitting them.

Neither do we conceive any danger in witnesses

being tampered with, or testimony fabricated.
If the party against whom the testimony is used
is surprised by it, the court must indulge him
with the opportunity to introduce such counter
testimony as he may state on oath to be within
his reach.

il A e

ORLEANS NAVIGATION COMPANY vs. THE
MAYOR, ALDERMEN & INHABITANTS
OF THE CITY OF NEW-ORLEANS.
Tre plaintiffs had filed a petition praying that Defendant s

. . - t bound to an-
the defendants might be enjoined from further o on oath. wnt
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Farr 1809," proceeding in buildi i
P 1609, p g in building a brfdge across the. Ba?'ou
e St. John, to the obstruction of its navigation,

Navicarion Co. and in violation of certain rights secured to the
Ciry or New, plaintiffs by their act of incorporation. 'The in-
OrueEa¥s — junction having issued, the defendants put in an
cnnnot take ad- answer, in the form used in the British court of
:,zﬁi;%:ry Oflﬂi;’;s chancery, negativing on oath, all the substantial
vit, facts alledged in the petition.

Duncan for the defendants: The injunction
ought to be dissolved, as the answer has sworn
away all the equity of the petition, the founda-
tion on which the injunction is supported.

Brown for the plantiffs, This court is not
regulated by the rules of practice of a British
court of chancery. The statute of this territory
approved the 10th of April 1805, Chap. 26, has
pointed out the mode of proceeding in this case.
The defendants were not called upon to answer
on oath, they cannot derive any advantage from
the circumstance of having voluntarily annexed
an affidavit to their answer.

By the Couwrt, Lewis, J. alone. The court
has never adopted the rules of the British court
of chancery, and I see nothing in this case that
would warrant a deviation from its accustomed
mode of proceeding, under the statute of the ter-
‘titory. \ ‘

Motion OVERRULED..
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SMITH vs. DUNCAN & JACKSON.

Tue plaintiff claimed the proceeds of ten
bales of cotton consigned to the defendants, on
his private account and risque, which they re-
tained in part of a partnership debt due by the
plaintiff and Nancarrow.

26
Farr 1809,
First District.
[ ————
A private debt
cannot be set off
against a part-
nership claim.

Grymes, for the plaintiff. This being a debt’

due to the plaintiff in his private capacity, the
amount of it could not beretained by the defend-
ants in satisfaction of a partnership debt: for
although partners are jointly and severally liable,
they are only severallyso after the partnership has
become insolvent and the partnership fund is ex-
hausted.

Duncan, for the defendants. Partners are se-

verally liable for partnership debts, even Lefore

the insufficiency of the partnership fund. Wat-
son, 234, 238. One partner may be sued with-

out joining the other. Ibid. 432. &c. Burrows, -

2613. A judgment recovered against a firm
may be set off against a judgment obtained by
one of the partners. Lex Merc. Am. 442, Tidd,
604. '

The distinction in the books is this: partner-
shipeffects cannotbeapplied to private debts, but
private effects may to partnership debts. Under
an execution against partners, the private proper-
ty of any of them may be taken. A debt due to
a defendant as surviving partner, may be set off
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Fare 1809, against a demand on him in his own right. 6

First District.
\_l_r_s_vlj_r_l_c__.; Term Rep. 582, Tidd 560.

Woorsey

Crvas. Grymes, in reply.  All the authorities cited, go
merely to prove the general principle of the joint
and several liability of partners, and whenever
the books speak of their several liability, the po-
sition is predicated, on the ground that the part-

nership fund is exhausted.

The Court, Lewis, J. alone gave
.JupeMENT FOR THE PrainTirr.

QO
W. W. WOOLSEY vs. CENAS,

_Thebillof la-  George M. Woousey, being in this city of
3?5% th?;smngf New-Orleans, shipped on board of the brig Troy,
ty in the consig- a number of kegs, containing forty thousand dol-
nee: lars in silver, marked W. W. W. which he con-

signed to the plaintiff; and drew bills on him for
the whole amount. The bills.of lading express-
ed that the money was shipped as the property of
the consignor. While the brig was floating
down the Mississippi, a writ of attachment
against the property of George M. Woolsey was-
put into the hands of the defendant (the sheriff
of the district) who having overtaken the brig at
the Balize, seized upon and brought the money
to the city; whereupon the plaintiff brought his
action for the recovery of the money.
It was in evidence that the bills drawn by
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George M. Woolsey had been presented to, ac-
cepted and paid by the plainfiif, and there was
attached to the petition an affidavit made before a
notary public, in the city of New-York, to prove
the property of the plaintiff in the money. The
jury found a verdict for the defendant, and the
plaintiff moved for a new trial.

Brown and Alezander for the plaintif. The
verdict is contrary to law: From the moment
that the bills of lading were signed by the cap-
tain, the property was divested out of George M.
Woolsey and vested in the plaintiff, and it was
no longer in the power of the consignor to des_
troy the right of the consignee ; unless the for-
mer had arrested the money n transitiiin case
the latter had failed, /4bbot 232, and if property
be consigned to meet an acceptance, it cannot be
stopped in transitd, Abbot 238, for the right of
stopping in transitii belongs only to the consignor

“and he can exert it only in case of the failure of
the consignee. As to third persons, the delivery
of the bill of lading is a deliverey of the proper-
ty.. 2 Term Rep‘orts,‘ 751 Johnston, Ludlow, vs.

The bill of lading is the title by which

the property is to be determined. 12 JMo. 156.

Had this property been consigned to the person

in whose favour the bills were drawn, there could
not have beeu a doubt on the question, becauseit
would have beena consignmentto dishargea debt,
and the property would have vested immediately
on the receipt of the dollars by the captain. It

N
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1s difficult to -discover a great difference in the

_ present case. The shipment was made for the

purpose of satisfying a creditor.’

Duincan and Robertson for the defendant. There
cannot be a doubt that the money was shipped as
the property of George M. Woolsey. It was at
his risque and he must have borne the loss, if the
brig had sunk before_the attachment was levied.
Neither the plaintiff, nor the person in whose fa-
vour the bills were drawn, had any interest or
would have been affected by the loss of the ves-
sel.

TrE case might have been altered, if the bill
of lading had reached the plaintiff’s hands, and
he had accepted the bill in consequence of it, but
before the arrival of the bill of lading and accep-
tance of the bill of exchange, the property was
at least in abeyance and at the risque of the con- -
signor. ‘The consignee was not bound to do ho-
nour to the bill, nor to accept the consignment.

It is said the consignor can only stop the goods
in_transitl, in case of the failure of the consignee,.
Is he not at liberty to stop them, if the bill of
Iading be not negociable, or while it remains un-
assigned, and can he not compel the captain to
deliver them back as long as no assignment of
the bill of lading has taken place.?

Brown, in reply. The general principle that
the delivery of goods to the master of a ship,
and his signing the bill of lading for them, vest
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the property in the consignee, cannot be ques-
tioned. The master then becomes his agent,
and a delivery to him is a delivery to the con-
signee. If this position be correct, it follows,
that as George M. Woolsey could not have stop-
ped the goods, neither his creditors, nor the she-
riff, can exercise any act of ownership which he
might not have exercised. He had totally di-
vested himself of his rights to the property, ex-
cepl that of stoppingit in case of the failure of
the consignee. W. W. Woolsey’s title was de-
feasible upon the happening of this contingency
alone. It is the bill of lading that stamps the
title on the property. Itis the mercantile instru-
ment which designates the ownership. 12 JMo.
156. No ‘matter what the consideration may
have been; like that of a bill of exchange, it
cannot be inquired into. This is for the ease
and facility of commerce.

Bur it is said that the solution of the question,
at whose risk was the money at the time the at-
tachment was levied, will afford the proper cri-
terion to determine who was the right owner;
and that the money was at the consignor’s risque.
This general rule has its exception, introduced
for the convenience and safety of merchants.
When goods are insured, the insurer runs the
risque, without the property being in him. So
in consignments, the consignor runs the risque,
and is as the insurer. [Ifthis be not the case, how
is the principle to be reconciled, that a delivery

29

Fair 1809,
First District.
—
WooLsey
s,
CEnas.



30

- Farr 1809,

F

-

irst District.
P
WoorLsey
vs.
Ceras.

CASES IN THE SUPERIOR COURT

to the master is a constructive delivery to the
consignee,and that delivery vests the property ?
Again, it is said that the money when attached

“was the property of George M. Woolsey, and

W. W. Woolsey had yet acquired no right. But
as soon as the’latter received the bill of lading
and accepted the bill of exchange, without no-

~ tice of the attachment, his right, if it were only

inchoate before, became complete.

Bivzs of lading, like bills of exchange, are trans-
ferable by endorsement, and the bona fide holder
is the only person who can demand the contents,
and in whom the property vests. If A. draw in
favour of B. on C. who accepts, and D. a creditor
of B. attaches in the hands of C. and the bill
afterwards be endorsed to E. who had no notice
of the attachment, E. will recover notwithstand-
ing it. This is our case: the consignee’s right
cannot be affected by the attachment.

By the Court, Lewis, J. alone. It is not con-
sidered as material in this case to determine
whether property can be stopped in transiti. In
order to support this action, all the plaintiff has
to do, is to shew that the money was his, at the
time the attachment was levied on it. Were it
material, I would incline to the opinion that un-
der our statute, the property of an absconding
debtor is liable to be attached wherever it may
be found within this territory.

Waerner the money was the property of
George M. Woolsey, was a question for the de-
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termination of the jury on the evidence before
them, ‘and in bringing a verdict in favour of the
defendant, they have determined it in the affirm-
ative.

As to the point,of law which arises as to the
effect of the transfer, it seems to me the property
did not vest in W. W. Woolsey, as there was
noantecedentdebt existing, no consideration paid

“and no privity in the transaction between him
and the consignor, to whose proposition he was
not bound to accede, and at whose risque the
money remained. A consignor cannot vest a
right in the consignee unless the will of the lat-
ter concur in the acquisition of it. The contract
by which the right of property passes from the
one to the otheris only inchoate, until it receives
the assent of both: while itis the act of one party

only, the other is under no obligation and ac-,

quires no right. The promise is what civilians
calla pollicitation, whichis not binding till, by the
assent of both parties, it ripens into a contract.
Pollicitatio est solius accipientis  promissum. 1
Pothier on Obligations, 5, no. 4.

It seems absurd to say that a person can be
the rightful and exclusive owner of property and
yet sustain no loss by the destruction of it, and
this would be the case if the right of property
was considered in the consignee, ‘while the goods
are at the risque of the consiguor.

o
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DUNCAN vs. YOUNG.

Tris was an action on a bill of exchange,
drawn by M. G. Cullen of New-Orleans, in fa-

.vour of the defendant, on Liverpool, payable in

eight months after date, on the 29th of April
1807, and endorsed by the defendant to the
plaintiff, who resided in Charleston.

Tae plaintiff’s agent in Liverpool, presented
the bill for acceptance on the 21st of July follow-
ing, and the drawee refused to acceptit. But of
this fact the only evidence was the protest for
non-payment, in which it was stated that the bill
had been regularly protested for non-acceptance.

. The plaintiff received information of the refusal

of the drawee, on the 25th of September, and on
the next day put a letter in the post-office, in-
forming the defendant of it, and the letter reach-
ed him on the 24th of October. On the 15th of
October, the defendant attached the property of
the drawer.

Ox the part of the defendant, it was proven
that two ships left Liverpool for New-Orleans a-
bout the middle of August 1807, one of which
arrived at the Balize on the 11th of October
following, and reached the city on the 15th.

" Alezander and Duncan for the defendant. There
has been a want of due diligence in giving no-
tice. The notice itself was insufficient, as the
defendant was informed that the bill was noted
for non-acceptance, while he ought to have been
apprised of the protest.
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It is the duty of the holder of a dishonored
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bill to give the earliest notice to the personto "7,

whom he intends to resort for payment; and if
"he fail, without being able rationally to account
therefore, he will not recover. 2 Smith 196,
Burrows 2670. In the present case, two ships
left Liverpool, bound directly to New-Orleans,
after the drawee’s refusal to accept and no notice
was given by either of them to the defendant.
The plaintiff knew that the defendant resided in

" New-Orleans, and was therefore bound to possess
his agent at Liverpool with that information, in
sending the bill, that in case of an unfavourable
contingency notice might be sent to the defen-
dant, without delay. .

Notice of a foreign bill having been noted
for non-acceptance, is not sufficient, there must
be notice of the protest itself. There must be a
protest .for non-acceptance, and the want of it
cannot be supplied by witnesses. Buller’s V. P.
271. Chatty 90.

Ellery and Robertson for the plaintiff. It is not
believed that there can be a doubt with regard to
the regularity of the notice: but it is said it
came in a circuitous, ‘while it might have come
in a direct way.—That the agent forwarded the
information to' his principal at Charleston, who
sent it by the post to New-Orleans, while if the
opportunity of the ships had been improved the
defendant might have had noticenine daysearlier,

E

Duncan
vs.
Youxe
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FI: ?&Lnilfﬁfi andmighthave taken measuresforhissecurity. But
, -, itis inevidence that on the 15th of October, on
Brown  the very dayof thearrival of the ship which reach-
Fort & Ginaup, €d the city first, an attachment wasissued at thein-
stance of the defendant, and theé property of the
drawer levied upon, so that it appears he had as
-early information as '‘could possibly have been giv-
en, and took measures accordingly. -
The protest for non-payment to which all ‘courts
give credit, proves that the bill was duly protest-
ed for non-acceptance. Thepldintiff perhaps did
not use the legal term in'his notice, but he in-
formed the defendant that the bill was dishonor-

ed, which is sufficient.

The Court, Lewis, J. alone, charged the jury in
favour of the plaintiff on each of the points, and
there was a -

Verbicr ror THE Prainrtirr.

}

g
BROWXN vs. FORT & GIRAUD.

Th ” Acrion upon a note of hand. The ship

€ consider- .

ation of a note Clara, owned by Foster & Giraud of New-York,

enquired into.  heing libelled in the district court of the United
States, in New-Orleans, under the act ‘of Con-
gress, prohibiting the importation of slaves, 8
Laws U, S. 262, the defendants were desired by
the owners to act for them, and consequently, .
the ship being afterwards condemned and sold,
they bought her in, and gave their note for the
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price to the plaintiff, the collector for the port of Farr 1809,
New-Orleans, with an endorser—This paper First District.
was payable on a future day and deposited with  Browx

the clerk of the District Court. The forfeiture pyp, & Cinivp.
being remitted by law, the defenddnts refused

payment.

Alezander, for the defendants, praying leave to
prove these facts, was opposed by

Grymes for the plaintiff * The defendants can-
not be allowed to introduce proof, oral or written,
to show the want of a consideration paid by the
plaintiff; Kidd 34, 35, an indorsed note is like a
bill of exchange, the acceptor of which is liable,
although he- knows that no consideration was
given, Ibid. 83, 85. Ez nudo pacto, non oritur
“actio ; but any degree of reciprocity takes a case -
out of this rule: the execution of the note is. -
that degree of reciprocity. No proof is admiss-"
ible of what passed between other persons than
the parties to the suit. The defendants gave the
note, they are not parties to the remission, and it
cannot avail them. Fort & Giraud alone can
claim the benefit of it. Pillans & Rose vs. Van
Mierop & Hopkins, 3 Burr. 1663.

Brown, for the defendants. An inquiry into
the consideration of a note, when the plaintiff is
an endorsee, is denied only when he came fairly
by it and without notice. Kidd, 34. It is al-
lowed when the endorsement is posterior to the
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day of payment. 3 Term R. 82, 83. 4 Dal-

‘e las 371. An assignee of a negociable paper

ST. Mmc

~ takes it subject to all the equity to which the as-

La CHAPELLA & signor is subject, whenever he has notice actual

Hagrison.

Ship owners lia-
ble for all dama-
ges occasioned by

or constructive.

By the Court, Lewis, J. alons. 'The evidence is
proper. The note was endorsed merely for the
purpose of securing the payment of it. The
plaintiff may be considered as the original payee,
for he received the note from the makers.

The defendants having introduced witnesses,
and the facts being proved, the plaintiff volun-
tarily suffered a Nox Surr.

@ @O een

ST. MARC vs. LA CHAPELLA & HARRISON.

- The plaintiff ’s agent in Bourdeaux, shipped on
board of the Catherine, of which the defendants

a master and joint were owners, and one of them master, a quantity

owner, -

of merchandise, for which Harrison, the master,
signed bills of lading, engaging to deliver them
at New-Orleans. The Catherine went to St.
Thomas’s, 1n order to land some passengers,
where the merchandise was sold, and the plain-
tifs claimed a sum of about twenty-five thou-
sand dollars, stating it to be the amount which
he would have received from the sale of the mer-
chandise, in cash, after deducting the freight, du-
ties, and all other charges, if they had been de-
livered according to the bill of lading, deduct-
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ing the sum of three thousand dollars paid him FP;:sIELDils,fggi

by La Chapella, which this defendant judgedthe "~

plaintiff entitled to require from him, as his pro- 5T vISVIAKRC

portion of the sale at St. Thomas’. Interest L. Cuareria &

was also demanded. Harrisow.
It-was in evidence also that while the Cathe-

rine was at St Thomas’s, a British privateer was

cruising off the island, a circumstance which de-

termined the master, with the advice of some of

the freighters, who were there, tosell his cargo,

and proceed to New-Orleans in ballast.

-

Moreau and Derbigny, for the defendants. As
the shipment was made in France, the conse-
quences of it must be regulated by the laws of
that country. They limit the liability of owners
of vessels, for the acts of the master, and permit
the owner to discharge himself by the abandon-
ment of the vessel and freight. 1. Ordonnance de
ta Marine, biv. 2. t. 8. art. 2.

Apmirring that the contract is to be regu-
lated by the laws of this territory, it would seem
that damages, for the misconduct of the master,
may be recovered from him and the owner in
solido. But this severe provision appears miti-
gated by the provision that a master of a vessel
shall give security to the owner for the value of
the vessel and the damages which he may cause,
Ord. of Bilboa 224: a provision which seems
controlled by the obligation imposed on the offi-
cers of the customs in Spanish ports, to require



i

38 CASES IN THE SUPERIOR COURT

Faur 1809, surety from the owner to the amount of the va-
First District 'Jye of the vessel and freight, before a clearance

St. Manc be granted. Curia Philipica 467. This reduces
La Cn::':u, . g the liability of ship owners in Spain, to the same

Harrison.  degree as the ordinance of France. The British
statute of 7 Geo. 2. ¢. 15, contains the same pro-
vision, which is supposed to have been adopted
by all the mercantile nations of Europe.

Seghers, Alezander and Brown for the plain-
tiff. Even, if the liability of La Chapella be to
be measured by the ordinance of France, he

- ought to be charged to the whole extent of the
plaintiff’s loss, inasmuch as Harrison was not on-
ly master, but joint owner, and the vessel went
to St. Thomas’s in consequence of a preconcerted
arrangementbetweenthe defendants, beneficial to
themselves and evidently prejudicial to the plain-
tiff; as it hazarded his insurance. - The going in-
to St. Thomas’s being only a deviation, not a bar-
ratry, whichis an offence, which can be commit-
ted against the owner of the ship only. If the
master of a ship be also the owner, he cannot be
guilty of barratry. Park 194, 1 Term R. 323.

The French ordinance and the British statute
were intended to afford protection to honest ship
‘owners, against the dishonesty of captains, but
not to present a legal shelter to those who parti-
cipate in the guilt of the master. The latter sta-
tute expressly confines the relief to acts dope
without the privity or knowledge of such owner:
or owners. 3 Bac. Abr. 612, 613.
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We contend that the extent of the defendants® Farr 1809,
liability is to be ascertained by a reference to the. M
laws of this Territory. The Catherine was an  Sr. MABG
American bottom. The plamtlﬁ' and both de- , CHA.PELLA &
fendants are American citizens, and the master’s  Harnsox.
engagement tocarry thearticleshada reference to
and was to have its completion in this Territory.

By the ordinance of Bilboa, which is here part of
the lawof the land, and which the defendantshave
cited, it is the duty of the master of a vessel to
give security tothe owner toindemnify him against
all losses occasioned by his misconduct. The in-
ference is unavoidable that the owner is liable for
the whole. The part quoted out of Curia Phili-
pica goes the full length of the principle we rely
upon. It is there stated that the owner is an-
swerable in all respects for the acts of the master.

This being an action sounding in damages, the
only. just criterion is the cash price of similar ar-
ticles in the market of New-Orleans, deducting
proper ¢harges. '

By the Court, Lewis, J. alone. The de-
fendants are liable to the plaintiff for the miscon-
duct of Harrison, as master and joint-owner of
the vessel. They must therefore be liable for
the wholeloss.  All persons undertaking to carry
goods for hire are responsible for the value of the
goods at the place of delivery at the time they
ought to have arrived, whenever the goods are
lost by the misconduct of the carrier.

. JUDGMENT FOR THE PLAINTIFF.
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FaLy 1809, DEBORA vs. COFFIN & WIFE..
First District.

“‘,ﬁ';“"ri ht of Tris was an action beginning by an order of
ghtot a .

Spaniard to sue a seizure, obtained from the Judge of the City

f‘v g‘;‘;‘;h“;alf;plﬁ; Court of New-Orleans, against five negroes be-

was confiscatedin Jonging to the defendants, and founded on a mort-

Spain. gage specially of five other negroes, (one except-

ed) than those embraced by the seizure, and ge-

nerally of all the estate of the defendants, executed

by them in the year 1808, at the Havana,

where they then resided, for the payment of

$ 1400, at the expiration of twelve months there-

after. The material facts set forth by the de-

fendants” plea and afterwards admitted by the

plaintiff, were as follows: the money was lent to

be employed in a flourishing manufactory of

earthenware belonging to the defendants, in the

vicinity of the Havana, and was so employed.

Before the expiration of the twelve months, the

defendants were banished from Cuba, and all

their property (excepting the negroes in question,

who followed their master) had without any

fault of theirs, been seized and confiscated un-

der a general act of confiscation and banishment

against all Frenchmen residents in the island ; by

which act of confiscation, &c. the proceeds of

their estates were held by the government, sub-

ject in the first place to the payment of their

" respective Seawisu creditors. 'The property of

the defendants, so scized and confiscated was

much more than sufficient for the payment of all

their debts. 'The confiscation act points out
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the mode in which the Spanish creditors mayap- Far. 1809,
First District.

ply for and obtain payment. e et
The plaintyff is a Spandard, resident at the Ha- DEBO“
vana, where the property of the defendants so Corrin & Wire.
seized and confiscated lies, and might have ob-
tained payment out of the proceeds.of the de-
fendants’ property in the hands of the govern-
ment.
Uron this case judgment had been given for the
plaintiff in the Court below, from which the cause

came up by appeal.

Smith, for the defendants. The judgment of
the Court below ought to be reversed upon three
grounds:

1st. Because after the act of confiscation and
banishment, neither this form of action nor any
other could be sustained against the defendants
in a court of justice in Cuba; .

2d. Because it is substantially giving eﬂ'ect to
the penal laws of a foreign government ;

3d. Because as the proceeds of the defendants’ pro-
perty seized by the Spanish government are suffi-
ctent for the payment of this debt, and are accessible
to the plaintiff, and not to defendants-—that judg-
ment is contrary to equity and moral justice---and \
therefore not to be sustained in this court of equi-
ty as well as law., ‘

I Ir ought to be reversed, because after the
act of confiscation and banishment, neither this
form of action, nor any other, could be sustained

against the defendantsin Cuba.
- :
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By the act of confiscation the defendants were
reduced to an actual insolvency.~-By that act,
the title to all their property in Cuba was divest-

ed out of them and vested in the government.--In

“Cuba, the parties to the contract, the security for

its fulfilment and the mode of proceeding to obtain
it were by that act all equally changed. If a
remedy against the defendants could have been
pursued by the plaintiff in Cuba, it must have
been by an action, either i rem or in personam.---
But the plaintiff could not have supported “an
order of seizure,” or any other process, in the
ordinary form, against the property of the defen-
dants, in-any of the judicial tribunals of the coun-

try, because, by the act of confiscation, &c.---

there the supreme law of the land, all the pro-
perty of the defendants vested ipso factb in the go-
vernment. And by that act it was ordained that
Spanish creditors of whatever degree should
prove their debts and solicit payment only in con-
formity to the mode therein pointed out. It would

-therefore have been as unnecessary and indeco-

rous as inadmissible to have instutited"an action in
Cuba against the property of the defendants.—-- .
Equally was the plaintiff precluded by that act
from any civil proceeding in personam against the
defendants there. The government had jealous-
ly reserved to itself the exclusive privilege of
pursuing the persons of the defendants, and that
by the criminal mode of banishment. The exe-
cution of that sentence was wholly incompatible
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with the indulgence to any private ipdividual of Fart 1809,

civil proceedings against the persons of the de- __F"“w

fendants. DezoRa
Bu, on, the supposition that the defendants cc;nmvi.' WirE.

would,after the act of confiscation, have been lia-

ble to a real or a personal action in a court of

justice in Cuba, could they not, in the one case,

have pleaded with effect the act of confiscation,

and in the other, is it not too revolting to justice

and morality to suppose that after the scizure of

all their property by the government, without

their fault and subject to the payment of their

debts, a court of justice wauld suffer the plaintiff

in the first instance to imprison the persons of the

defendants, and not compel him to resort to the

sufficient fund held out by the government, which

was accessible to him and not to them? Ifthese

pleas would have been effectual there, shall

they not be here? Shall the plaintiff be per-

mitted to pursue remedies here against the de-

fendants, which would have been inadmissible

in his own country——the very country where the

contract was made, and where the defendants

have experienced from the government a rigour

they could not elsewhere have been exposed to? .

So far was the plaintiff from a capability of main. -

taining an action in Cuba against the defendants,

that he could not lawfully even have received pay-

. ment from them of his debt—any payment made

to him, after the act of confiscation, would have

accrued to the use of the government, he would
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have been obliged to deposit that money in the
public treasury, and must have been content
to receive back the amount of his debt, at such
time, in such manner, and under such circum-
stances, as it pleased to prescribe. If the gov-
ernment had pleased to lay a tax on the debt of
every Spanish creditor soreceived from the Span-
ish treasury, is it possible that any one would
maintain that the Spanish creditors could in such
case lawfully pursue the unfortunate exiles in fo-
reign countries to compel them to refund the de-
ficiency thereby produced ?  If the plaintiffcould
neither sue nor receive payment from the defen-
dants in Cuba, and that by a law of his own coun-
try which he was bound to obey--shall he not @
Jortiori be prohibited from suing here ?

«The civil law can hinder, or make void the
“ obligation of a promise, or contract two ways,
“or, by such an act as affects the promiser or
% contracter immediate'y. either by such an act
« as immediately affects those to whom the pro-
«“mise or contract relates, and, in the mean time
«affects him, only remotely. And, further, where
« the act of the civil law affects him immediately
“it may be antecedent, or subsequent fo the pro.
“mise or contract.”  Rutherf. Inst. . L. b. 2. ch.
6.§ 11. p. 247. ***** « Jle bound himself by
«the social compact to obey the laws: and
« this obligation is antecedent to his pro-
“mise or contract” [bm. 253, ¥¥*¥¥ «If we
«'make a promise or contract by which any per-
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* son acquires a right, and the civil law takes from _Farr 1809,
“him the right so acquired, this act of the \__mt _I?:it_r_mt_J
“law affects him immediately and directly; but, Degora
“ at the same time will remotely and indirectly CO‘FFIN-U;; WirE.
“affect us and discharge our. obligation.” Itid.

254. The government then, by 'the act of con-

fiscation, not only actually prohibited any future

payment of their debt by the defendants to the

plaintiff in Cuba, but it had a right so to do. It

not only prevented the plaintiff from acquiring

the right which he night otherwise have acquired

of ‘suing the defendants upon their contract in

Cuba, but it exercised that power consistently

with the principles of natural-law. For it is most

cvidently just, that when the sovereign power in

the state takes from an individual, without his

fault, and only to effect a general benefit, the pro-

perty with which he intended to discharge his

debts, it should protect that individual from suits

that might be instituted against him for not so

employing the property of which he is thus de-

prived. This confiscation of the defendants’ pro-

perty, to an amount sufficient for the payment of

all their debts, and subject to such payment, may

be notinaptly considered as the forced payment

of a debt to a person constituted by law to re-

ceive it for the real creditor, and resembles pay-

ments made to curators, tutors, husbands, recei-

vers of hospitals, &c. payments which would be

valid, even though the money might happen not
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to be received, or enJoyed by the real creditor. .
Pothier, Traité des Oblig. part. 3, ch. 1, § 3.

« Contracts are to be decided upon and exe-
« cuted only according to the laws of the place
“ of residence of the parties at the time of mak-
“ing them, unless another intention appear.”
Pothier, Cont. de Société, § 159, p. 133, « Dis-
“ putes between foreigners or strangers to be de-
“cided according to their own laws.” 8 Partid-
tit. 15, L. 15. ) '

“The laws of every empire have force and are
« obligatory upon all who are within its limits,”
—< and by the courtesy of nations, whatever laws
“are carried into execution in one government,
«are considered as having the same effect every
“ where, provided they do not occasion a preju-
“dice to other governments, or those who are
«entitled to their protection.” 3 Dall. 370, note,

So far as the act of confiscation has been car-
ried into effect upon the property of the defen-
dants in Cuba, they must be bound by it—but
they are clearlyreleased from all future obedience
to a government which has banished them from
its protection—with regard therefore to the
miserable remnant of property which they have
been able to withdraw from the sphere of con-
fiscation, they are entitled here to the protection
as well of law as of humanity.

Bur how stands it with the plaintiffi—a native
and resident of Spain? He is to be viewed, as
to this question, only as the indefeisible subject
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of the laws of hisown government. It does not FFALLD!%?O?,
belong to him, a Spaniard, to alledge the invali- ,_is_t_ _:TJ
dity of asSpanish act of confiscation. With re- DEBON
) gard to him, thatact is absclutely obhgatory, not Coprm & WiFE.
only in Spain but elsewhere; not only so far as it

is executed, but in whatever it is only ezecutory,
With regard to his claims, the title to the whole

of what was the property of the defendants, is
out of them and in the-Spanish government,
This is not only law, to him, but is equity, ' -
since, in the transfer of title effected by the act of
 confiscation his interests have not been neglected.

If then a recovery could be had against the pro-
- perty of the-defendants here, for this debt, the
action ought to be instituted in the name of the
Spanish government, to the benefit of which it
would inure. ,

IL. Twis leads to the second ground on which

the judgment of the court below ought to be re-
versed—viz : because it is substantially giving ef-
fect to the penal laws of a foreign government.
What is the situation of the plaintiff’ under the
act of confiscation, as to this debt? Heis en-
titled to demand payment out of the proceeds of -
the defendants’ property in the hands of the Span-

ish government. Instead of so doing, he insti-
tutes a suit against the defendants in this country
to recover from them payment of the very debt

for which the Spanish government would ac-
count to him. Whatever surplus may remain in

its hands after payment of Spanish creditors is to
become a forfeiture to the state. If the plaintiff
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recover in this action he thereby precludes him-
selffrom demanding from the Spanish treasury that
amount,and which he would be entitlcd ¢o receive.
Does it not follow irresistibly, that a recovery by
the plaintiff in this suit, would inure substantially
to the benefit of the Spanish government—if, in-
deed, he would not be obliged to account to it
immediately as its agent for the money so reco.
vered here? Nothing but the glaring impossibility
of that government sustaining a suit in its own
name to recover the forfeiture of the remainder
of the defendants’ property now pursued by the
plaintiff would prevent such an account being
exacted :, and shall we suffer that to be done in
our courts indirectly, which we would reject
with indignation if directly demanded of us?
III. As the fund in the hands of the Spanish -

government is sufficient for the payment of the de-

~ fendants’ debts, and is accessible to the plaintiff,

and not to the defendants, the judgment of the
court below is contrary to equity, and therefore
ought to be reversed in this court of equity as well
as law. And in support of this ground we rely
on the principles laid down by the Lord Chan-
cellor in the case of Wright vs. Nutt, in
which he says among other things— There is
“no doubt in the world, but that according to
“the general principles of a court of equity,
“where a man who hasnot actual possession of
«his debt (for if he had actual. possession, I
“should conceive, thatit would be payment ¢ven
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¢« that might be available in a court of law, butif Far. 1809,
. . . First District.

“not so at law, it would atleast in a courtofequi-
“ty be considered as actual payment, and thata  Dezora
“ man was vexed twice for the same demand upon Co”mvzg WiFE.
“ some formal difficulty of making the fact of pay-
“ ment available at law;) but has the power of
« paying the debt depending upon his own act,
« whether he will resort to a particular fund or
“not, if instead of making use of that power he
“ will pursue the debtor, it would be too much-
“ for a court of equity to permit to him to sue the
« person and relinquish the exercise of that pow-
«er which he has at the time in his own hands.

« This case is attended with a circumstance
«still more peculiar; which is, that it is totally
“ impossible for him to assign over that right to
« the party debtor here, in order for him to make
« 1t available.” 1 Hen. Black. 120.

Rodriguez, for the plaintiff. The contract be-
tween the parties was absolute, and it was not in
the power of the Spanish government to abrogate
it—And the defendants were morally bound to
fulfil their engagement. The many political
misfortunes and losses of the defendants could
not mar the plaintift’s title to the payment ofa
lawful debt. He was under no legal or moral ob-
ligation to call upon the Spanish government for
payment of a debt not contracted by it—no equi-
table circumstance in favour of the defendants,

G
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however strong in a question between them and
the Spanish government, can take from him his
legal vested right. '

A debt 1s created by contract and exists till the
contract is performed. The interference of go-
vernment to exonerate a debtor from the perfor-
mance of his contract, whether upon or without
conditions, or to take from the creditor the pro-
tection of the law, does not in strictness destroy
the debt, though it may locally the remedy for it.
The debt remains, and in a foreign country pay-
ment is frequently euforced. Per C.J. Ellsworth,
Hawilton ve. Eaton, Martin’s notes, 16.

The passage cited by the defendants’ counsel,
out of Rutherforth, is certainly not law. Itis not
true that the law can make void the obligation of a
promise or contract, though it inay, what to a disho-
nest debtor is the same thing, withhold from the
creditor the legal means of enforcing compliance ;
it may create alegal impediment, it may destroy
the remedy, but the right of the creditor may on-
ly be destroyed by his own act, until the debtor
fulfils his obligation.—Parties alone can destroy
ormodify contracts.

The obligation of contractsis not only founded
on moral principles, but that necessity of indivi-
dual confidence so essential to the well-being of
man, and indispensable to the existence of human
socicty. The moral is scarcely distinguishable
from the legal obligation, and the collected pow-
er of the society immediately follows to en-
force it. '
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By the law of nations, contracts hetween indi- FIj‘ ALLD.I?QQE
viduals of different nations shall meet with no le- _lrjt___,ls_flf_:.:
gal impediments to their execution in time of - D?;”“
peace, and shall have the benefit of the constitu- coppy & Wire.
ted authorities of the country where the creditor
finds the debtor to enforce their fulfilment.

Legal impediments are temporary and local.

War does not extinguish the rights nor dissolve
the obligations of individuals of the belligerent
nations, it only suspends the right of bringing suit,
during the continvance of the war. /

The statute of limitation aflectsthe remedy, but
affects it locally oxvy, within the dominions of
the power who passed it.

In Rugley vs. Keelcr, 3 Johnson, 261, the Superi-
or Court of the state of New-York held that they
were not governed by the statute of limitations
of another state, in actions or contracts entered
into there. The same decision took place, Lodge
vs. Phelns, 1 Johnson’s cases, 139, and in Pearsall &
al. vs. Dwight & ol. 2 JMass. Reports, 84. In all
those cases the plaintiffs could not have sued in
the states in which the contracts were made, but
were allowed to recover in another state: be-

cause the legal impediment which existed in the
. place where the contract was made was local,
/ Tue act of confiscation did not destroy the
~ debt, for, independently of its effect being local,
it is temporary. If it were repealed, whatever
might have been the consequences of it during its
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Fair 1809, existence, it cannot be doubted but the remedy
First Dlatl‘lct
—_ would be revived. P
DEBORA

Durive the war of independence, debts due to

Conm & wire. the enemy were confiscated, and American debt-

ors were compelled to pay what they owed to -
British individuals into the public treasury. It
cannot be doubted that these acts did not destroy
the debt; they affected the remedy. A clause
in the treaty made by Mr. Jay provided that Bri-
tish creditors should meet with no luful imped;-
ment to the recovery of their debts. 4rt. 4, and
in the case of Hamulton vs. Eaton, already cited,
the Circuit Court of the United States, presided
in by Chief Justice Ellsworth, determined that the
confiscation act of North Carolina had not de-
stroyed the debt, but was only a lawful impediment

- to the recovery, essentially temporary, the dura-

tion of which, was put an end to, by the repeal of
the confiscation act in the treaty.

Earox, before the year 1777, had given his
bond for one thousand pounds to Hamilton. In
that year the property of British subjects was
confiscated by law, and commiséiongrs were ap-
pointed to call on all persons suspected to be in-
debted to British subjects, examine them on oath
and enforce payment of the debt into the treasu-
ry by committing the debtor. Hamilton having
joined the British, the commissioners called on
Eaton, and on oath was compelled to declare he
owed one thousand pounds to Hamilton and to
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‘pay the money into the treasury, in order to avoid _Farr 1809,
imprisonment. Yet, the debt was held not to Jirst District.
be extinguished, and the Circuit Court was una-  DEsora
nimous in the opinion that the confiscation 1aw Coppry & Wirs-
had created nothing but a local and temporary
impediment to the recovery of the debt, Wlthout
affecting its existence. '
Wk therefore contend that the Spamsh confis- /
cation act is of the same species—and conse- /
quently is only a lowful impediment ; if it be so,
its effect is local and temporary. As to place it
is, to give it the utmost extension to allow it to
operate throughout the dominions of Spain ; for,
it is only the act of the government of the Island
of Cuba—as to time, the impediment must
cease to have effect, as soon as the act which
created itis repealed. Asthe plaintiff has brought
his suit in a country, within which the act of the
government of Spain cannot have any effect, he
trusts he will be allowed to recover.

Smith, in reply. A lawful impediment lo the
recovery of a debt, in the country where it arose,
may without discharging the moral obligation of
payment, be universal. This is a fundamental
principle of insolvent laws. The title of assig-
nees of creditors of an insolvent in one country,
. is recognised throughout the world. A discharge
of an insolvent under a law of one country from
debts contracted there, is a legal impediment to
their future recovery from him, not only in that
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country but in every other—and yet his moral
obligation to pay his debts, is undiminished. It
is far, therefore, from a consequence, that because
an impediment to the recovery of a dcbt in one
country is only a legal, and is not, also, a moral
one, that it must be merely local in its nature,
and should be in-operative in other countries.—
That must depend on the nature of the impedi-
ment and the principles of justice, or sound poli-
cy on which it may be founded. It is the policy
of commercial states, and it is for the benefit of
commerce, that the impediment to the recovery
of anterior debts from a discharged insolvent,
should be both permanent and general. And
there is a strong analogy between a discharged
insolvent, as to a suit that might be instituted a-
gainst him for the recovery of a former debt—and
the defendants, as to the presentaction, in this res-
pect, that in both instances their estates have pas-
sed into the hands of persons indicated by law
to protect the interests of creditors.—The act of
confiscation has pursued the principles of an in-
solvent law both as to the mode of classification
and payment of Spanish creditors, and in preclu-
ding the institution of private suits against their
debtors who were the objects of it. And the
defendants have thereby, in Sfact, been deprived of
an ample estate which has vested in the govern-
ment as a fund, in the first place, for the payment
of their Spanish creditors. . That fund is more
than sufficient for the purpose—but, there i
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no reversion of the surplus to the former own-
ers. Do not then the principles of sound policy,
- of natural law, of moral justice, all equally re-
quire that this court should in the present case,
adhere to the principles which regulate it in cases
arising under foreign insolvent laws? Ought it
not to judge the plaintiff by the strict rule of his
own laws? and deny him every remedy that could
not be indulged tohim under the act of confis-
cation? Potfer vs. Brown, 5 East 131. Shall we

55

Farr 1809,
First District.
—— e
DeBoORA
vs.

Corriv & WiFE.

not otherwise be aiding the execution of the pe-

nal laws of a foreign government? If, *in the pre-
sent case, the plaintiff should prevail, ifthe funds
seized by the Spanish government arc not to be
allowed to operate the-extinction of their Spanish

debts, thedefendants would be rendered unneces-

sarily insolvent. The actinquestion wasnot penal
but beneficial and remedial to the plaintifft  Can
. then the defendants be morally obliged to provide
a further payment for this favored debt at the ex-
pense of their other creditors, and to the beggary
of their offspring ?  'Will he receive any injustice
by their refusal? Even if the Spanish govern-
ment had not a right, for their own benefit, to ex-
tinguish the debt due to one of their subjects,
may they not, at least while they preserve the
debt, modify the form and manner, and prescribe
the time of payment, and thereby morally as’ well
as legally discharge the debtor? Is it not flagrant
iniquity in the plaintiff then to turn his back up-
on the offered payment of his debt, only to pursue
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and harass the exiled defendants, androb them of
the last of the wreck? And has not a court of
equity power to repress the iniquity, and compel
the party to resort to the sufficient security with-
in his reach, and which, as he cannot assign it to
the defend :nts, cannot otherwise avail them ?
One word as to the case of Hamilton vs. Eaton,
decided in the Circuit Court of North Carolina.
It seems to have no material feature of resem-
blance to this. There the British creditor was
not a resident of the state that passed the act of
confiscation, nor was he subject to its laws, nor
had any fund been provided for the payment of
his debt. That act was a species of national
hostility, which they thought fit, afterwards, and
before the institution of that suit, to reéall. So
far as thatact compelled the deposit of the amount
of debts due to British subjects into the treasury
of the state, it could be viewed only as an act of
oppression to their own citizens, not, releasing
them from their moral obligation to their credi-

“tors. It may well, therefore, be said, that the im-

pediment thereby created to the recovery of the
debt, was alocal and a temporary one, removed
by the acknowledgement of the treaty of peace.

By the Court, Lewis, J. alone. 'The plain-
tiffis a Spaniard, and the defendants are French
emigrants from-the island of Cuba, forced away
by the government—A proclamation of the
Spanish government compelling the French to
leave the island, has directed their property to
be confiscated and ordered the payment of
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Spanish creditors out of its proceeds. It is agreed, Farr 1809,
P P g ’ First District.

. that the defendants had property confiscated to "
more than a sufficient amount to satisfy his Spa- SA::’RY
nish creditors. » : ' Lyxcs.
It is therefore, considered, that, as the govern- '
ment has by its act pointed out the mode in
which the Spanish creditor should be paid, that
mode should be first resorted to, before he could
pursue the debtor in this country. And this
principle is consonant to equity, justice and hu-

manity. .

" JUDGMENT REVERSED

-pfb =

SANDRY vs. LYNCH.

Tae defendant having chartered the plaintiff’s Voyage broken
vessel fora voyage from New-Orleans to Charles- ng"f:urtﬁzg}i';}glé
ton and back with a return cargo, engaged to pay freightallowed.
him two thousand dollars for the voyage. After
the cargo was mostly on board an attachment was
- levied on it,and the voyage broken. The plain-
tiff breught his action claiming the two thousand

dollars.

Derbigny, for the plaintiff This was an en
tire contract. The defendant stipulated for the .
performance of a voyage of which New-Orleans
was the fterminus ‘a quo, and od quem. The
plaintiff made the necessary preparations and,
without any fault in him, the voyage was broken;-

H .
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he is entitled to the consideration money; it is an
entire sum, it cannot be divided.

Duncan, for the defendant. In charter parties
freight isnot earned untilthe voyage is performed,
Abbot 179. In this case, it was not even begun :
all that the plaintiff can require is payment for
lading the vessel and for time lost. To allow the
whole freight out and home, would be to make
the freighter, in the present case, and in thai of
the loss of the vessel, an insurer. The Ordi-
nance of Bilboa, our commercial code, does not
allowin a case like this more than one half of the
price agreed on for the outward voyage.

Ifauy freighter, after he hasloaded avessel with -
his merchandise, should wish to annul the char-
ter party, and unload his merchandise, he may
do it. But he shall be obliged to pay the ex-
pences of loading and unloading; and shall also
pay the captain or owner, one half of the freight
agreed upon: with this circumstance, that if the
charter-party has been made for theoutward and
the homeward voyage, it is to be understood that
he s to have only the half of the freight, which
corresponds o the wutward voyage. Chap. 13,
art. 9.

By the Court, Lewis, J. alone. If the voy-
age were to have ended at the port of Charles-
ton, and the vessel there to be at the disposal of
the master, I should have no doubt (according
{o the Spanish authorities) that the master would
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have been entitled to one moiety of the freight
agreed upon; but where a vessel is chartered to
go from one port to another, and back with a re-
turn cargo upon a distinct freight for the out-
ward and homeward voyage, and the voyage be
broken, the shipper is accountable for onemaiety
only as regards the outward voyage. The amount
of freight agreed upon for the outward and home-
ward voyage, was an entire sum, and the only
difficulty is in ascertaining the amount of the
outward voyage.

Had the shipped in this instance, chartered the
vessel only to the port of Charleston, there to be
delivered to the master, it is presumable, he would
not have undertaken to give more than half the
sum here agreed upon for the whole voyage;
and the voyage being broken, the master then
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would be entitled to only one moiety of that

sum. The vessel not being employed in the
homeward voyage, nor the master deprived of
the use of her, I consider the law does not con-
template that the master should be entitled to the
amount of freight for the whole voyage. And
there seems to be no other standard for ascertain-
ing the moiety of the outward voyage, than by
allowing one fourth part of the freight agreed up-
on for the whole voyage, which is accordingly
adjudged and decreed to the plaintiffl
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PACKWOOD vs. FOELCKELL.

Tris was an action brought to recover a debt
contracted by the defendant prior to his insolven-
cy, but subsequently assumed by him.

Ellery moved that the bail be disharged.

Mc Shane, for the plaintifft. The defendant
ought not to be discharged from his bail. This
debt is supported by a good consideration; and
though the insolvency of the defendant had bar-
red the legal remedy of the plaintiff; it had not
extinguished the defendant’s moral obligation to-
pay. His subsequent assumption of the debt has
now revived the plaintiff’s remedy, which ought
to be extended to him in all its forms, and not be
curtailed in its most material parts. The Spa-
nish law makes no difference between the pro-
cess to compel the payment of debts thus reviv-
ed, after the debtor’s insolvency, from those sub-
sequently contracted, and the principles of the
Spanish, and not those of the common law, ought
to prevail.

Ellery, in reply. Bail is not known to the
Spanish law; it is derived from the common law,
and introduced into this country by our statute,
of course we naturally look for the construction
of our statute to the source from whence' it is
derived. In England and in the United States,
this point has been repeatedly settled, and no de-
fendant who thus conscientiously revives a debt
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can be holden to special bail ; nor will the court
turn his honesty into the means of his imprison-
ment; this, to use the expression of Lord Mans-
field, would be taking an advantage of couscien-
tiousness, to use it againsf all conscience. 2
Strange, 1233, 2 Bur.737, 1 Mass. Rep. 283.

-

By the Court, -Lewis, J. alone. Let the bail be
discharged.

...m—

PARISI vs. SYNDICS OF PHILLIPS.

THE petition stated that George T. Phillips on
the 11th of May, 1807, executed to George M.
Woolsey, three several mortgages for the total
sum of seventy-six thousand dollars, payable by
instalments. That Woolsey, in the month of
March following, for a valuable consideration,
transferred those mortgages to the plaintiff; after
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which Phillips became a bankrupt, and his estate

was vested in the defendants, in trust, &e. In
the conclusion an order of seizure was pray-
ed for. ,

Tue answer admitted the mortgages, their
transfer and the bankruptey, but stated that
Woolsey was at the time the mortgages were ex-
ecuted, and long prior thereto,a dormant partner
of Phillips, and that the mortgages were receiv-
ed by him with a full knowledge of Phillips’ de-
ranged affairs, and in frand of his creditors : that
Totter, who received the assignment of the mort-
‘gages in the name of thé plaintiff, was at the time
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the agent of Woolsey, and had also full notice of

‘-——~-—— the obligations of Phillips as to such partnership,

Parisnu
TSs.
SyNpics or
Purvpipes.

and accepted the assignment with such a know-
ledge and without the authority of the plaintiff]
and in fraud of the creditors of Phillips.

A sury was impannelled to try several issues
submitted (o them by the court, and found the
following facts : ’

1. A parTsersmip existed between Phillips,
Woolsey, and one Coit.

2. Tuis partnership was dissolved on an offer
made by Phillips on the 5th of September, 1805,
to pay cight thousand dollars to each of his part-
ners. )

3. Tne partnership was renewed between
Woolsey and Phillips, and not dissolved previous
to the bankruptcy of Phillips.

- 4 Wagn the mortgage was made by Phillips to

+ Woolsey, the former was in failing circumstances,

without the knowledge of the latter.

5. TorTER, through whose agency the assign-
ment was made to the plaintiff, had full know-
ledge of the failing circumstances of Phillips, at
the time of the assignment.

Prevost, Ellery and Robertson, for the defendants.
After the affairs of Phillips became deranged, no
act cven a public one, of Woolsey, could dis-
solve the partnership; for no partner can fraudu-
lently and unseasonably renounce a partnership.
1 Dom. 162, Lcz. Merc. 459. 4 Brown 428, Mat-
Zey’s‘case.
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The partnership rendered Woolsey liable to
the payment of the partnership debts, in their full
extent, Watson 46, 168. Lex. Merc. 123, 430. 2
Blackstone 98. 5 Term. R. 601.

Woorsey being a partner, the mortgage execut-
ed in his favour by Phillips, was in fraud of the
creditors of the firm, which at that time was ac-
tually, if not declaredly, insolvent; and suppos-
ing him a creditor, still as a partner this claim
could only be satisfied out of the surplus sum of
the firm. Curia Phil. 406, Ord. Bilboa, 107. But
Woolsey was not even a creditor and the mort-
gage was without consideration, and subject to
the exception of non enumeratd pecunid. 3 Febrero
405. 1 Brown 428. 3 Wilson 187. 2 Hen. Blacks.
4000. Fraud in cases of insolvency, is always
presumed. Cur. Philip. 408. May be proved by
circumstances. JAtk. 352, Pothier 20. Equity
relieves even against presumptive fraud. 1 J¢-
kins 352. , .

Whether there was a partnership or not, the
mortgages are equally fraudulent, and voidable
at the instance of the creditors at large, Phillips
being then insolvent. This principle was adopt-
ed by the'Roman law, and founded in strict mo-
rals. It has been received and recognised by all
the civilized world. It is the law in Spain and
France, and accords with the common and statute
law of Great Britain. Digest, tit. 8, § 1. Fon-
blanque, 260, 267. Cowper,424. Lord Mansﬁeld’

opml on..
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Farr 1809, THe assignment partakes of the nature of the
First Dustrict. . .
- ——n—— original mortgage, and was polluted by the same
F OLKv;& Av. fraud. Fraud is an excsptio in rem, and follows
SoLis.  the subject matter through all its changes. 3
Febrero 591, Watson 286. Fonblangue 139. The
assignee had knowledge, if not notice of the frau-
dulent execution of the mortgage. Thisappears
from the person chosen to represent the assignee,
from the date of the assignment, and. the circum-
stances attending it. Totter, who undertook to
represent the plaintiff; was not authorized by
‘him, on the contrary, he was Woolsey’s man. If
he was authorized by the assignee, he had full
notice of the situation of Phillips’ affairs, and no-
tice to him was notice to his principal. 1 Pow.
485. If on the contrary, he was not authorized,
he could give no validity to the assignment. No-
tice is charged in the answer and has not been
denied. 1 Pow. 45. 1 Vernon 484, Wally vs. Wal-
by,
Case apsournep.—See Post 97.

@ @8+

No bail i ac- FOLK & AL. vs. SOLIS.

tions for a libel, . ,
on plaintifi’s af- Action fora libel. The defendants had been

fdavit. held to bail, on an order obtained from a judge
at his chambers, in the sum of fifty thousand dol-
lars, and now moved for his discharge.’

Brown and Porter in support of the motign.
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The order is unsupported by any principle of the Fsrr_1809,
laws of the United States, the acts of the terri- flr_St_].?,l_si_m_c_t_J
tory, or the civil or Spanish law, the only sources FOLKv s& Ans
from which the court can derive any legitimate SoLs.
authority. |
Tue acts of the territorial legislature have
some provisions on the subject of bail, but they
are far from authorizing the demand of it in a
case like the present. The act regulating the
- practice of the Superior Court, 1805, chap. 26,
§ 12, points out the cases in which bail is to be
required, viz. in suits for the recovery of any debt
or damages on a note, bond, contract, or open account,
or for damages or injury to, or detention of the property
of the petitioner. The present case is for the re-
covery of damages for a personal injury, affect-
ing the feelings, the fame, but not the property
of the plamntiff.
By the civil law bail is only required in civil
cases, for injuries accompanied with force. 3 Bl

Com. 280, 281.

Mazureaw on the same side. 'The laws of
Spain allow the plaintiff in all civil suits with-
out any exception, to demand from the defen-
dant, when he is about to depart and even where
he is not a freeholder, surely judicio sisti. 3
Partida, L. 41, tit. 2. Politica de Villadiego, 3
art. 2, 7, art. 7. This kind of surety corres-
ponds to the special bail of the English lawyers,
if we adopt the definition of Febrero. 2 Libreria
de escribanos, chapter 4, § 5, 141. But the

I
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order of the jﬂdge {o authorize the demand of

_ the surety had certain prerequisities. The affida-

vit of the plaintiff is not one of them. Spanish
courts respect the maxim, nemo testis in proprid
causd, and the existence of the debt and of the
defendant’s intention to depart, &c. are required
to be established by indifferent, though ex parte
testimony, or by some authentic document. 1
Recopilacion de Castilla, lib. 5, tit. 16, c. 3. Politica
de Villadiego, loco citato.

Alexzander, Moreau and Duncan for the plain-
tiffs. The act of the territory cited by the de-
fendant’s counsel, fully justifies the order of bail,
in every case of an injury to the property, tho’
not perhaps in the case of a mere personal inju-
ry. The plaintiffs claim speoial damages.

OgrpErs of bail in case of a libel are not rare
incidents in Great Britain and the United States.
2 Johnson, 298.

Porter in reply. An action for a libel is not
instituted to recover damages for an injury to the
property of the plaintiff, and there exists a clear
distinction between injuries to the person and in-
jm:ies to the property. 3 Blackst. Com. 128,
144. The loss of commercial advantages and
credit is stated as the consequence of the inju-
ry of which the plaintiffs complain. But this is
only a'matter of aggravation. The real gist of
the action is the injury to the person.

Ir it be the practice in some of the States to

»-
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require bail, in an action for a libel, it must have
been introduced by statute. ' It is not demand-
able by the common law. Tidd. 13, 67. Black-
stone, 3 Com. 281.

The Court, Lewis, J. alone. The words.of
the statute are too plain to leave adoubt. The
obvious meaning and import of these expres-
sions, injury fo or detention of property, confine
the case, in which bail is demandable to suits for
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direct and specific injuries, accompanied with

force; thé amount of which may be ascertained
and furnish the judge a datum as to the amount
of the bail. But it is impossible that slanderous

or libellous expressions could do any possible in- .

jury to the property within the words and mean-
ing ‘of the statute: for although a person by
means of the slander, should become a bankrupt,
yet neither the quality or the condition of his
property can be thereby injured or changed.
Consipering then this case as without the
words and meaning of the Territorial Act, it re-
mains to be considered whether the laws of

Spain, or common law of England, have provi-’

ded a remedy like the one to which the plaintiffs
have resorted.

Tre Spanish authorities mention two kinds of
sureties analogous to what British and American
lawyers call bail. The surety Judicio sisti and
that Judicatum solvi—the latter kind of surety is
_distinguishable from bail by this particular cir-
cumstance, that it insures actual 'payment. But



68 CASES IN THE SUPERIOR COURT

Farr 1809, the judge can issue an order of bail, or rather
Eis_t_“],)_}strlc&, for one of these kinds of surety, when surety
MB:KER was stipulated for at the time of the contract, or
Mmafc.m. when, after it, the affairs of the debtor become de.
ranged, or when he meditates a removal: and the
fact on which the plaintiff applies for remedy,
must be satisfactorily made out by indifferent
testimony.
Tue common law has no principle on which
a demand of bail may in this case be established.
It seems, therefore, that the law of Spain alone
may be invoked by the plaintiffs, and as they have
not complied with what it requires, I am bound
to say that they cannot have the benefit of it. .

. BaiL piscHARGED.

Sobe=
IW. P. MEEKER’s Jdssignees vs. S. P. MEEKER.

Bail discharg- In this case, the court, Lewis J. alone, held
ed, the affiant de- . tnfs .
riving all his that an affidavit f’f the agfmt of the plaintiff, who
knowledge from appeared to derive all his knowledge from the
plaintiff. .. . X

: communications of his principal, was insuffi-

cient to hold the defendant to bail.

Duncan for the plaintiff and Robertson for the
defendant. ‘

<9pf=
W. P. MEEKER vs. HIS CREDITORS.

A cessio bomo- MEEKER, a merchant in London, became a
rum refused to bankrupt, made an assignment of all his proper-
bec homologated. | . . op i .

ty and obtained his certificate. One of his cre-
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ditors in the city of New-Orleans, having dis- Fare 1209,
covered some property of his, levied an attach- :fﬁ.nlsma',
ment on it. In the mean while, the bankrupt — Meexer
came over, and, during the pendency of the s C:;})xTogs,
suit, made a cessio bonorum to the same persons

for whose benefit the assignment in England had

been made.

Duncan, for the bankrupt, moved that the
proceedings be homologated. -

Robertson and Brown contra. The proceed-
ings ought not to be homologated, for they are
in fraud of the attaching creditor. The assign-
ment in London has no effect on the property in
the United States, which remains liable to the pur-
suits of British as well as' American creditors.
Kirby, 313. 3 Dallas, 369. Judge Iredell’s
opinion. 4 Term R. 192. Johnson 118, where
it is said that the assignees of the bankrupt in
England cannot sue here.  °

Lerrers of administration granted in Maryland
do not authorize a suit in the district of Colum-
bia: new letters must be obtained. So, of the
assignment of a bankrupt’s estate in England.
2 Cranch.

Bankruer laws of England have no force in
Ireland. 1 JAtkins 82, nor in Scotland, Katmes
573, norin the United States, Kirby 313. Irish
bankrupt law not in force in England, 1 /ns-
truther 80. Bankrupt law of one state not in
force in another. 3 Dallas 369. '

A crepiTor has his election to pursue the
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Fair 1809,  bankrupt or to prove his debt under the commis-
ffs_t_?:imt; sion. 1 Atkins 153.
Meexer Lorp MansrizLp  said, in Chevallier vs.
His C:::.m'rons. Lynch, Douglas 569, where after bankruptcy,
money is attached by regular process out of Eng-
land, according to the law of the place, the as_
signees cannot recover the debt.

Tue assignment of a bankrupt’s estate is bind-
ing only in the state in which the commission
issues. Douglas 160.

Ax assignment by commission is a voluntary
assignment with regard to fereign nations and
does not effect their rights. Cooke’s Bankrupt
Law 243, 370. Assignment voluntary. [Ri-
chards vs. Hudson and Warring vs. Knight, cited
in Hunter vs. Potts, 4 Term R.

Duncan, in support of the motion. The at-
taching creditor and the bankrupt are both Bri-
tish subjects. The debtaccrued in England and
previous to the bankruptcy. The lex loci must
govern. 1 H. Blackst. 655, 2 do. 402. 4 Term
R. 182. 3 Dallas 370, 2 do. 256. Cooke’s B.
L. 497.

Tue assignment, under the commission, is
equal to a voluntary conveyance, 2 Johnson 342,

By the Court, Lewis, J. alone. 1 am not sa-
tisfied that a cessio bonorum can be made in this
country by a bankruapt after having obtained his
certificate in England.

It would be prejudging the main question to
be tried, in the suit by attachment, viz. whether
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theattachmentin England transferred the proper- Farr 1809,
ty here to the assignees, so that it ceased to be Eﬂg_‘smci}
liable to the attachment. For, if it should be Mercier’saox.
considered that the assignment vested the proper- SAM:’SS' ADX.
ty in the assignees, Meeker has no property to
surrender, none to be attached. The suit against
him must fail and the cessio bonorum is a nullity.
If it should be determined, that the assignment
in England did not vest the property here in the
assignees, it will perhaps be contended that the
property attached was in the custody of the law,
and the bankrupt had not the power to make auy
disposition of it.
I will not sanction a measure for the sake of an
experiment, and this mode of proceeding is one
which ought not to be favoured.

MoTION DENIED.

*«" THe attachment suit was made up, so
that the question was not finally determined.

o0~

MERCIER’S ADX. vs. SARPY’S ADX.

THe plaintiff’sintestate had sent from Bour- Depreciation
deaux to the defendant’s intestate, sundry vessels hlm"“‘;;”l"n“tts;s‘t
loaded with goods for their joint account, and —allowance of
had made all the advances. 'This happened ata " Mt
time when assignats were the currency of France,
and their value was below the nominal amount.

The defendant’s intestate received the cargoes in
New-Orleans, and sold them for the joint ac-

count and made returns, which were disposed of
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in France, while the assignats continued below-
par. Part of the goods were sold on credit by
the defendant’s intestate, and some of the pur-
chasers failed.

Tae plaintiff claimed a balance of about thir-
ty thousand dollars, including interest and redu-
cing the nominal sums in assignats, according to
a scale of depreciation published by the French
government.

Tue defendant introduced a letter from the
plaintiff’s intestate, instructing her intestate to re-
tain his funds, and it did not appear that this in-
struction was countermanded until the 29th of
August 1796—and also another relating to for-
mer transactions in which a claim to interest was
waved.

Prevost for the defendant.  Interest ought
not to be allowed. It is only admitted where
custom or agreement authorizes it; it is true
when nothing appears in the transactions of par-
ties which affords a rule of interpretation, their
contracts must be construed according to the
usage and custom of the place. But here, it isin
evidence that in the anterior transactions, with
the defendant’s intestate, the plaintiff’s intestate
claimed no interest, we are to conclude that if
the intention of any of the parties had been to al-
ter their mode of dealing, he ought to have stipu-
lated for a change.

Tue books of Mercier shew that during the
life of the parties, a reduction of the assignats
was never thought of. The cargoes were pur-
chased, and the returns sold, in assighats.
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THe bad debts ought to be deducted—the par-
ties were quasi-partners. Each was to do for the
best—and as the profits were to be borne by both,
so must the loss. |

Derbigny, for the plaintiff. Itis not denied that
interest is allowed among merchants as a com-
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pensation for the privation of a portion of the

creditor’s capital, and it is also in evidence, that
in the city of Bourdeaux, the ordinary rate sanc-
tioned by government, is six per cent. so that un-
less the court presume that the plaintiff’s intestate

renounced his right, interest must be given. JVe.’

mo presumitur donare. As to the period from which
the interest is to be computed, it seems that the
defendant’s intestate was without an excuse in
keeping Mercier’s funds from the day he receiv-
ed the order to forbear to retain them, admitting

that there was no improper detention anterior to,

the letter. .

Assienats were the currency of France during
the time that the intestates of the parties dealt to-
gether. They were the circulating medium and
the money of account of the country, and at times
of less and at others of more value, and the true
- situation of the parties could be ascertained in no
other way than by striking a balance at stated pe-
riods, and finding the real value of such a balance

in gold and silver, according to the scale of de-.

preciation established by law.
Ir the defendant claims an allowance for bad
debts. it must be shown that tllxg persons to whom
K L
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sales were made, were solvent at the time, and -
that the necessary steps for the recovery of the
debts have not been omitted or delayed.

By the Court, Liewis, J. alone. Mercier’s letter
furnishes ample proof that his funds were not de-
tained, after the receipt of his letter, for the
benefit of the defendant’s intestate, in.whose
hands it was a deposit for the advantage of Mer-
cier, till his instructions were countermanded in
1796. After that period interest is to begin at

. six per cent. the commercial rate ofinterest both

in Bourdeaux and New-Orleans.

THe depreciation of assignats ought not to af-
fect the defendant., Her intestate shipped colo-
nial produce, which Mercier sold, no doubt in
assignats : the proceeds were a legal payment

“according to the laws of the country, and the no-

minal value was a proper sct off to Mercier’s de-
mand, on the day of the sale. Ifhe kept them
till they were depreciated farther, he must bear
the loss.

Sarey, who was jointly interested in the sales.
at New-Orleans, must be presumed to have acted
fairly, until the contrary be proven. If he sold
to persons notoriously insolvent, he committed a
fraud, and fraud is never presumed. The same

principle applies to the degree of industry which

was to be exercised in the collection. His intes-
fate is only to account for what he received.

13
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SEGUR vs.” HIS CREDITORS. Fact 1809,
First District.

Tue debtor in his concordat with his creditors, ————

“The usual, -is

had promised to pay the usual interest, les intéréts the legal, inter-
usttés, and they claimed ten per cent. offering evi- est-

~dence that this was the customary rate.

By the Court, Lewis, J. alone. It has been al-
ready determined in this court, in Caisergues vs.
Dujarreau,* that conventional interestmay exceed * dAnte p. 1.
legal or judicial interest, provided it does not ex-

- ceed theusual rate in the market. The difficulty in -
this case arises from the meaning of the word us:és,
which the parties have adopted to express their
meaning, When stipulation is made for any rate
of interest, other thah that established by law, the
convention should be precise and certain. No
word of indefinite impart can alter the provisions
of the law. In the case cifed, ten per cent. was
allowed, and was considered as a fair premium.
Less than that,and more than the rate establish-
ed by law, has heen frequently demanded and
- given; butin all such cases the partles had made
a special convention.

A convenTion to pay the usual interest, where
there is no uniform usage, is too vague and uncer-
tain, to fix upon and determine any other rate,

__than the general one which is settled and ascer-
tained by law, -Let the interest, therefore, be
calculated atfive per cent.
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Farr 1809, D’ ARGY, appellant, vs. GODEFROI, appellec.
First District.
————
An authentic f
or private wri- 0
tmg, to be bind-

ing, must besign-  THE action was brought to dispossess the ap-

ed. pellant of a house and lot, on the Bayou road,
rented of the appellee. 'No particular agree-
ment, as it respects the term, for which the pre-
mises should be occupied, appeared in testimo-

.~ my, though the appellant produced the rough
draught of a lease in the handwriting of the appel-
lee, but signed by neither of the parties.

Ellery for appellee. According to the usage
in this city, when no agreement is made between -
the landlord and tenant, the house is always con-
sidered as rented from month to month, and the
tenant liable to be turned out at the expiration of
every month. In the present case, there appears
to have been no agreement between the parties
respecting the period the house should be occu-
pied; the tenant at suﬂ'erance, however, pleased
with the situation of the premises, is willing gra-
tuitously to prolong his term for one year, and
though duly notified to quit, refuses to go out,

ArpeaL from the Court of the parish of the cxty
New-Orleans.

D’ Argy, the appellant. A lease written by the
party himself, ought surely to be binding, though
not signed. No better testimony can be produc-
ed than the handwriting of the party ; and by this
lease the premises are leased for one year,
of which but a few months have elapsed.—
Again. Suppose this lease void ; and suppose the

AN
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usage in this city, as stated by the appellee’s
counsel, correct,that where no agreement is made
beétween the landlord and tenant, thetenant holds

-only from month to month; still the principle
does not embrace the present case. This is not
a house in town, but a house and garden of con-
siderable extent on the Bayou road, upon which
the tenant has expended considerable pains and
expense, and of which he sanguinely calculated to
reap t\he\ profits. It comes under the title of a
preedial estate,un fonds rural, ou bien de campagne,
in which case, our Digest says, if no time has
been specified, the lease is presumed to be for
one year. Chap.2,$ 1, art. 12.

Ellery in reply. The rough draught of the
lease produced, besidesits erasures and interline-
ations, has neither been executed nor signed.
That it has not, I think, is a proof, that the par-
ties had not agreed upon the terms contained in
it. Itsurely can have no weight. In the Digest
which has been quoted, it is said, that‘the_man-
ner of proving the validity of alease is agreeable
to the rules laid down under the title of Con-
tracts and Conventional Obligations in general.
Chap. 2,§ 1, art. 8. What are these rules? It
is there said, a title, which is not an authentic ti-
tle, may avail as a private writing, provided it
has been signed by the parties, Chap. 6,§ 1,
art. 218. Their signature appears to be an es-
sential requisite, and is again mentioned in art.

T
FaLr 1209, -
First District.

—— )

D’Arcy
vs.
GopEFROI.
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223. 'This rough draught of a lease, then, un-
signed by the parties, can avail neither party. It
affords, on the contrary, a presumption, from its
being thus unsigned, that it ‘was agreeable to
neither party.. But this house and lotis to be a
preedial estate, and, therefore, in default of any
agreement, a year’s lease in it, ought to be pre-
sumed. The principle is correct, as it regards
a praedial estate, but not, in the least, applicable
to the present case. In preedial estates, where
no time is specified, the lease is presumed to be
for one year, in order to give the farmer time to
make and gather in this crop. And in his it re-
sembles a tenancy at will, at common law; where,
if the tenant, after sowing his land, is put out
by the landlord, yet he shall have the emblements,
and not be obstructed in cutting and carrying
away the profits. But can this be made to apply
to a small lot in the skirts of the town?

By the Court, Lewis, J. alone. Writings not
signed, upon loose papers, which tend to oblige
the person who has written them, such as a pro-
missory note, an instrument of sale, &c.; al-
though they are found in the hands of him towards
whom the obligation was to be contracted,
are no evidence however against the person who
has written them, that the obligation has really
been contracted, and they pass only for simple
projects which have not been executed. 2 Po-
thier 196. Let the judgment of the City Court be
affirmed.
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PITOT §& AL. vs. ELMES & JL.

Pumip JouBert, being in failing circum-
stances, the defendants, who had a claim against
him, observing he was wasting his goods, made
application to a judge; and obtained an order, in
virtue of which his property was sequestered:
In the mean while, he presented a petition for a
meeting of his creditors, and obtained a stay of
proceedings  against him. At the meeting, the
plaintiffs were appointed his syndics, and they
moved the court that the sequestered property
might be placed in their hands for the benefit of
the mass of his creditors.

Tue defendants contended that they had by

-1
o
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Sequestration
creates no lien.

. their diligence acquired a lien on the sequester-

-ed property for the payment of their debts, as in
case of attachment.

By the Court, Lewis, J. alone. The only case
of sequestration known to the civil law, is when
two persons, or more, lay claim to the same pro-
perty. In this case, the judge orders that, pen-
dente lite, the property in dispute shall remain in
the hands of sequestrators. .

Accorpivg to the laws of Spain, when a cre-
ditor proves his demand, and shows, to the satis-
faction of the judge, that the debtor is wasting
his goods, so that there is danger that, without
some summary relief, the property of the debtor
will be destroyed or removed out of the reach
of the creditor, before, in the ordinary course of
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Farr 1809,  business, judgment may be obtained, the judge
First District.
—~—— orders the debtor’s property to be sequestered,
T rousr>  unless he gives surety to the creditor.
BEAUREGARD. This sequestration is not a proceeding in rem.
It creates no lien in' favour of the person who
obtains it. It is not always an orignal process :
it is a mere provisional order, which may be had
- at any stage of the suit, and the judgment that
intervenes is against the estate of the debtcr ge-
nerally, not more against the sequestered pro-
perty than against any other part of it. 1t con-
sequently creates no lien, no privilege.

Mortiox GRANTED.

»» @8-

TROUARD vs. BEAUREGARD

He, who be- WORK and labour done. The defendant em-
speaks work for plgyed one Latour to make certain plans for him.
another, is a good ... . .
witness. _ Latour finding it inconvenient to do them himself,

employed the plaintiff, with the knowledge and
without any objection made thereto by the defen-
dant. At the trial, the plaintiff introduced La-

tour as a witness in his behalf.

Ellery for the defendant. The testimony of
Latour is inadmissible, for he has an interest in
the suit, He is liable fo the plaintiff;, and if the
money, is recovered from the defendant, he will
be discharged. ¢« He,” the witness, ¢“must be-
sides be not interested, neither directly nor in-
directly in the cause.” Civ. Cod. 312, art 248
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Mazureau, for the plaintifft Latour has no
interest in the suit, either direct or indirect. He
employedthe plaintiffto do the defendant’s work,
with his (the defendant’s) knowledge and appro-
bation. The plaintiff knew that the witness was
only the agent of the defendant, and had no other
concern in the affair than to procure the defen-
dant’s work to be done. By bringing this ac-
tion, the plaintiff; if he had any election, as to

81

Farr 1809,
First District.
s e = e =
TRoOUARD

LS.
BEAUREGARD.

the person on whom he should call for payment, -

has determined his choice. Peake 112, Straham,
506.

By the Court, Lews, J. alone. Were a wit-
ness in the situation of the present, to be reject-
ed, many debts would be lost for want of testi-
mony. From the necessity of the case, the wit-
ness must be admitted, and his credibility left
to be judged by the jury. It does not appear
that he acted for himself, but for the defendant,
with his knowledge and consent.

WiTsesS SWoORN.

I
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Orperep, that in case a struck jury be di-
rected to be summoned, the sheriff’ shall return
forthwith, a list of forty-eight names of persons
qualified to serve onsuch a jury, that each of the
parties then shall strike off twelve names, that
thereupon a Venire shall issue for the remaining
twent_‘y-f'our. ‘

OrperED, that in all cases of jury causes, the
plaintiff shall set them down for trial for the first
day of the succeeding term, and that whenever,
and only when, there shall be any such cause so
set down, a general Venire, for thirty-six jurors
for the trial of jury causes for that term, shall is-
sue returnable on the first day of the term. That
the jury causes shall be first called off, when
those that are ready, shall be tried, and all others
shall be deferred till the first day of the suc-
ceeding term.

OrpErep, that no copy of any record of erimi-
nal proceedings, be delivered without the pre-
vious permission of the court.

Orprrep, that the eighthrule, amogg the
rules of practice originally adopted by this court,
in the following words—« All the proceedmg
“ verdiets, orders ina cause, shall in succession,
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“ as they come in, or arc'made, be annexed to
¢ the petition, and when a final judgment shall
"« be rendered, it shall be copied by the clerk,

“ annexed to the other proceedings, signed by

«the-judge and certified by the clerk,” be re-

vived.

Orperep, that hereafter, in all cases in which_

Jjudgment shall be rendered in this court, upon
promissory notes or other obligations in writing,
the instrument shall first be exhibited in open
court, and it shall be the duty of the clerk to en-
dorse on such instrument, a short note, stating
that judgment hath been obtained, together with
the date of such judgment. ‘

Orperep, that hereafter, in all cases of in-

dictments, and other papers presented. by a grand

- jury to the court, no copies shall bhe given with-
out the previous permission of the court.

Orperep, that hereafter, no ‘application by
motion or otherwise, shall be made, nor any pe-
tition, or other paper, be read in the court,
while in session, by any counsellor of this court
cxcept while standing within the bar.

OrpeRED, that in all cases of suits instituted
in this court, in behalf of any person, not an in-

habitant of this territory, against any person

residing in the same, the defendant before he
files in his ‘answer, may require security to be
filed in the clerk’s oflice, on the part of the plain-
tiff, for the costs of suit.

83
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COURT RULES.

RULES OF COURT.

OrpERED, that in all cases where either, party
in a suit, shall move for a commission, to ‘take
the deposition of witnesses residing out of the
territory, the affidavit to obtain the same, must
state the material facts to be proved, by the said
witnesses. ‘

" Saturdoy, the 6th. Alay, 1809.

Orperep, hereafter, that all applications for
commissions to take the depositions of witnesses
residing out of this territory, shall be made at
least fifteen days after issue jolned, except in
cases, where testimony shall come to the know-
ledge of the party applying, after such issue join-
ed; in which case, application shall be made
within fifteen days after the discovery of such
testimony.

. Thursday, 22d June, 1809.

IT is ordered, that hereafter, no person shall
be admitted to practice in this court, as an attor-
ney and counsellor at law, who shall not be, at
the time of his application, a citizen of the Unii-
ed States.

Rules adopted on Monday, the 11tk June, 1810.

Ist. ITshall be the duty of the clerk to keep
atrial list, upon which the gentlemen of the bar
shall place thejr causes for trial ; and also to pro-
vide and keep two trial dockets, one of which
shall be appropriated for issues to the court, and

¢
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special juries, and the other for issues to the covnr ruLes.

country.

2d. It shall also be the duty of the clerk to
transfer theissues from the trial list to their res-
pective dockets, and place them upon the same,
according to seniority.

3d. Tne causes shall be taken up in rotation
as they stand upon the issue dockets, commenc-
ing with the first, and be tricd, continued, or
dizsmissed.

4th. Every other week, shall be appropriated
to jury trials, and it shall be the duty of the
clerk to issue a Venire in due time 1o the sherifl|
whose duty it shall be, to summons and return
to the first day of the week, thirty-six jurors,
who shall serve during the week.

5th. Tue intervening time, not appropriated to
common jury trials, shall be for special juries and
trials of issues to the court. ‘

Gth. It shall be the duty of the clerk, within
four days after the expiration of each week ap-
propriated for jury trials, to renew his trial dock-
et of issues to the country, and place first upon
the new docket the causes remaining entered
upon the old docket, in the order they stand up-
on the same, which shall have the preference. The
same rulé shall be observed, with respect to the
docket of issues to the court.

7th. THE causes now upon the trial list, shall
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covrt rurks. have the preference to all others, and shall be
placed first upon their respective trial dockets
as aforesaid.

8th. Tue above rules shall go into operation
on Monday the eighteenth day of June, (inbt.)
commencing with issues to the country, and the
clerk is directed to make out his docket, and is-
sue a Venire accordingly.’

T/zursdag/, 14th June, 1810.

It is ordered by the court, that hereafter, the
plaintiff or party filing a petition, shall before he
sues out process, pay into the hands of the clerk,
the translator’s and lawyers’ fees.
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I The Jollowing case has excited so much interest October 1810.
and curiosity, thatit has been deemed proper to be in- P_XS Court U. ,‘
serted, although the original plan of this work did ~ Liviseston
not extend to cases determeined in the District Court’ D’OR‘L;::NOY.

of the U. States.
LIVINGSTON vs.- D’ORGENOY.

Tue original petition stated that the p]amtlﬁ' _Proceedings
staid by a third
was in possession of the Batture, a tract of land person.
within the limits of the city of New-Orleans,
and that the defendant ousted him of his posses-
sion, and still kept him out; besides a claim of
one hundred and fifty thousand dollars, for da-
-mages, it concluded with a prayer that the plain-
tiff might be restored to his possession.
Tue defendant justified the ouster, as an offi-
cial act, while he was Marshal of the U. States,
in pursuance of an act of Congress, 8 Laws U. S.
317, and he denied any other removal, interfer-
ence, or possession of the premises.
Tue pleadings were amended by consent.
The hew petition stated the plaintiff’s title to the
premises, the claim set up by the corporation
of the city, the judgment thereon and a perpe-
tual injunction quieting his title, and the ouster.
It concluded with a prayer for rcbtxtutlon and ge-
neral relief. :
To this amended petition, the defendant’s an-
swer was the same as to the original : except that
the last clause (denying the removal, otherwise
than as Marshal, the interference and possession)
was omitted.
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Tue plaintiff demurred to the answer and the
defendant joined in the demurrer.

Waey the demurrer was about to be argued,
the Attorney of the United States, 7. Robinson,
read the affidavit of James Mather, stating the
possession of the United States, their exercise
of acts of ownership on the premises, their offi-
cers having at one timeallowed the people to take
dirt therefrom, and at another recalled this per-
mission, the want of interest in the defendant,
and the deponent’s belief that the sole object of
the plaintiff was to gain possession and oust the
United Staltes. -

Tue Attorney next drew the attention of the
Court to the original and amended pleadings. He
observed that the first petition claimed one hun-
dred and fifty thousand dollars, and the answer
thereto denied every thing but the ouster, which
it justified—that the second petition claimed no
special damage, and the answer was amended by
striking out whatever had been at first denied.

‘On these suggestions he moved that the plaintiff

be ordered to shew cause why the proceedings
should not be stayed, as fictitious and collusive:
and because too the defendant claimed not (not-
withstanding his implied admission in the answer)
any right of posscssion or property, in the pre-
mises, and therefore was entirely unir;ferested,
while the interest of a third party, viz. the Unit-
ed States was sought to be affected, and the
possession of the premises obtained from them:
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. O thisthe plaintiffoffered to allow the U. States
to be made parties to the suit; but the offer was
not accepted; on the ground that the United
States could not be made defendants in a“ny case,
and in the present could not make themselves
plaintiffs, for no right of theirs'had been viplated
and they had nothing to claim.

THe plaintiflf next shewed cause. " He denied
the fiction and collusion, the want of interest in
the defendant, and that, his only motive in
bringing the syit was to affect the-interest of the
United States.

Ar his request, and by consent, the defendant
was sworn. He deposed that he did not claim
any right of property or possession in the pre-
mises, and asserted he would not prevent the
plaintiff from taking possession, if he attempted
it. He admitted he had given his consent to the’
amendment of the pleadings,.on the assurance
“he had received, that the plaintiff would claim no
damages from him, and had no other object in
view but the possession of the premises; and
that if such assurance had not been given him, he
never would have consented to.the amendment.

He declared that no communication, verbal or
written, had passed between him and the plaintiff;
except a letter announcing the plaintiff’s inten-
tion to bring the suit. ‘

Tae Attorney having advanced, as a presump-
tion of collusion, that Paillette, the general a-
gent of the plaintiff] was the defendant’s counsel,
the plaintiff admitted the fact; but said that

M
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Paillette had no other agency in the plaintiff’s
, behalf, but receiving the petition, lnclosed to
him from New-York, filing it, and delivering the
plaintiff’s letter to the defendant.

PaiLLerTE, being sworn, deposed he had
given the defendant to understand that the plain-
tiff would not claim damages from him, and ex-
pected only to gain possession; and that he had
advised the defendant to consent to the amend-
ment. '

A rerter of the defendant to the Recorder
was then read: it contained these expressions:
«it appears that Mr. Livingston has desisted
fromall pursuit against meand that his only object
is to be reinstated in his possession.” In the con-
clusion, the defendant begged the Recorder not
to communicate this information which he de-
clared to appear to him very true.

Avoruer lefter was also read, in which the
defendant declined allowing the law officers of
the corporation to join his counsel in the defence
of the suit.

Tae Attorney of the United States, Moreaw and
"Martin in support of the motion. Where pro-
ceedings are fictitious or collusive, and where
they are set on foot for no other purpdse than to -
affect the interest of a third party, the court will
stay them on the application of the party liable
to be injured. The ground upon which the
court interferes in these cases is that the proceed-
ings are a confempt of the court. Dacosta vs.
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Jones, Cowper 729. Coxe vs. Phillips, cases
Temp. Hardw. 237.

1. Tre present suit is fictitious—and

2. Collusive. ‘

3. It is set on foot for no other purpose thanto
affect the interest of persons not parties thereto.

I It is fictitious. A suit may be called ficti-
tious, when the parties, or one of them, have no
existence in rerum naturd, or as a corporation : or
when one of them is uninterested, or stranger to
the matterin dispute, and cannot beaffected by the
event, otherwise than by a liability tocosts, which
in such a case will be presumed to be intended to
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be paid by the other party, the person really in- .

terested, and for whose benefit the suit is brought.

In the present case it is contended the defen-
dantiswholly uninterested ; no damages are asked
of him, he does not pretend to keep possession,
so that he cannot lose any thing. :

II. THe snit is collusive. Collusion is fraud,
and therefore althoughi it must be proved and
is not to be presumed, direct and positive
evidence of it isnot to be expected. The proof
must be composed of a number of circum-
stances, none of which are perhaps sufficient to
satisfy the mind, but which from their coinci-
dence command conviction. In the present case
we have:

1st. THE suspicion which attaches in the se-
lection of the plaintiff’s agent as the defendant’s
attorney ;
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2d.Ture refusal of the permission to the law-
officers of the corporation to co-operate with the
defendant’s counsel;
3d. Tue evident]y' concerted amendment of

-the petition and answer, the implied admission of

the possession—the omission of the claim for
damages being the clear consideration therefore ;

4th. Ir there had been no collusion, the defen-
dant had an easy way to get rid of the suit by a
disclaimer, by averring he was no longer Marshal.

IIl. Tue suit is evidently set on foot for no
other purpose than to affect the interest of per-
sons not parties to 1it.

Tue United States claim the premises: they
have exercised an evident act of ownership, by
dispossessing the defendant—the object of the suit
is nothing but to regain the possession—they are
not parties to the suit and their rights are to be af-
fected by it, and the rights of no other person
can thereby be affected.

No court will allow a possessory action to be
carried against a person who is not in, and does
not claim, possession. ‘

‘W. caused a lease to be made by a stranger to
B. and then caused B. to bring an ejectment

- against J. 8., in order and with intent to get R.
" out of possession—this was held to be an abuse

of the court. 5 Viner 444,

It isa contempt in an attorney to deliver a de-
claration in ejectment to a man who feigns him-
self tenant and so to obtain possession. JHod.
Cases, 16. ‘
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Or to bring a precipe quod reddat, against a
person whom the party knows tohave nothing in
the land, and to gain possession against the ter-
retenant, 2 Inst. 215.

Ok to make a lease to A. of the land of B. and
afterwards procure B. to bring an action against
the casual ejector, Sav. 31. .

Proceevives in an ejectment staid till the
plaintiff gave notice where the lessee lived, Shirt
- vs. King, 2 Strange 681.

It is a contempt of court to bring a fictitious
suit, 1 Comyns 593. 4 Durnford & East 402. or

"to use its process as a handle to do wrong. 5.

Vin. 443. Without the essential aid of learned
counsel, who, by previously investigating a
complicated case, are enabled to present, in a
clear and distinct view, the principles and au-
thorities upon which it is to be determined, the
best informed judge is liable to err and the most
cautious to mistake. If the arguments of the bar
are of such importance in the rightful determi-
nation of a cause, it is of the utmost importance
that such arguments should be earnestly and
fairly made.” They will not be earnestly made,
if the person who employs the counsel has no in-
terest.in the object in dispute: counsel will be
careless, where the client is easy. They will
not be fairly made, if the client desires that the
point be determined against him. Nothing but
interest will draw forth the solution of latent difii-
culties.  The court will not pronounce with safe-

-
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ty on an argument in which the industry of the
maker has not been spurred up by the interest
of the client. -

Tre plaintiff did not controvert the principle
laid down by the supporters of the motion, but
denied the existence of any of the facts on which
it was grounded.

He introduced the affidavit of Paillette and
Alexander, the defendant’s counsel, denying the
collusion. The former stated that in informing
the defendant that no damages were expected
from him, he had acted from the influence of his

. own conclusions, drawn from the amendment of

.the petition, and ‘not from any cominunication

with the plaintif’ﬁ

Haxr, District Judge. It appears that the
defendant is not in the least interested in the de-
cision of this case: no damages are to be reco-.
vered of him, because none are prayed for: heis
not to be deprived of possession, because he ne-
ver had any; and if ever he had, he has since
ceased to hold it.

Tae circumstance of Paillette being the plain-
tifi’s agent and the defendant’s counsel, at first
blush might excite suspicion: but when it ap-
pears he has always been of counsel for the de-
fendant, in his causes, collusion cannot be infer-
red from it. ' '

Ar.taoucH there is no direct evidence of col-
lusiog between the parties, yet it is certain a
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kind of understanding exists between them. The
impression made on the defendant’s mind, clear-
ly was, that he was totally hors de combat, that no
~ damages were to be recovered of him, and there-
fore he was totally uninterested,and became quite
indifferent as to the issue of the suit: for, he has
told us he had neither possession nor property,
and he should have averred so in the pleadings.
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1 do not think that his refusal to blend his inte-

rest with that of the corporation, ought to have
any influence in the decision of the motion.

Itis clear that the United States claim the
premises. They have dispossessed the plaintiff,

and bis object now is to regain the possession,

If any one is in possesion, the United States are ;
and this fact is sworn to by Mather.

Tue interests of the United States alone are
at stake. The defendant cannot be expected to
defend them. Itis immaterial to him what opi-
nion the court pronounces on the legality of the
President’sorders, or whetherit adjudges the pos-
session of the batture to the plaintiff or not.
There is nothing adverse in the case.-

Courts of justice are to decide on real contests,
they are never to be used as instruments to work
injustice, wound the feelings or affect the inte-
rest of others, through the intervention of fic-
titious or uninterested parties.

Tue dfendant can only be considered as a
FEIGNED ¢jecfor. It is a standing rule in .actions
of ejectments that no plaintiff shall proceed to
recover the land "without giving the tenant in

S.

—
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possession a declaration and making him a defen-
dant. Otherwise the court would be instrumental
in doing an injury to a third person; because a
declaration might be served on a stranger, a feint
dcfence made and a verdict, judgment and execu-
tion obtained, without the tenant having any neo-
tice of it. This would be the case, if the court
were to proceed in this suit. The defendant is no
loniger an officer of the United States, it would
be wrong to decide on their rights in a suit against
him.

Ir the United States, who claim the premises
cannot be made defendants, it becomes their dig-
nity to establish a tribunal in which the contro-
versy may be determined. It is much regretted,
that it has not been already done.

Proceepings are not often staid at the instance
of a third party; but the court certainly possess
the power to stay them. In the case cited from
Couwper, lord Mansficld said, “If the Chevalier
« d'Eon had applied to the court, as a person
« whose feelings were sought to be wounded in
« the suit, and prayed that the suit might be stop-’
«ped, the court would have instantly done it.”

PROCEEDINGS STAYED.
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SPRING TERM~1810—FIRST DISTRICT. SerinG, 1810,
First Districl.
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V-

& At the opening of the Court, a commission was read, da-
ted the 21st of March, 1810, by which FraNcois-Xavier
MarTin, {then « Judge of the Mississippi Territory)
was appointed one of the Judges of this Territory in the
room of Judge Thompson, deceased.

el

PARISH vs. SYNDICS OF PHILLIPS. ante 4. Pamisa
Brown for the plaintiff The dissolution of g\ res or

the partnership by Woolsey cannot be said tobe:  Psuies.
fraudulent, for it left the creditors in assafe a si- 4 party to a
tuation as they were during the continuation of contract —cannot
. render the situa-
the PartnerSh‘P- tion of the other
Tre mortgages taken by Woolsey, notwith—g?&x‘l’t or more
standing the insolvency of Phillips, cannot be
said to be in fraud of the creditors of the firm,
forthe premises were equally liable to theirclaims
after, as before, the execution of the mortgages—
the mortgagor and mortgagee being both bound
for the payment of them.
NeirHer can the assigiment to Parish be
N
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Sering, 1810. said to be fraudulent, while it is not eveun sug-

First District.

o gested that Woolsey is insolvent. Every man

Parisu
vs.
Syxpics orF
Pairvres.

is presumed solvent until the contrary appears
Woolsey’s solvency could easily be established,
if it were required. If it be admilted, there is
not a shadow of doubt as to the fairness of the
transaction between Woolsey and Parish. For,
a solvent man may dispose of his property at
pleasure.

Ir the assignment be not fraudulent, it isim-
material to shew the authority of the agent. Pa-
rish has adopted his act ; his acceptance of the
mortgages has a retrospective effect. The rati-
fication of the principle cures all the defects that
may have existed as to the nature of the agent’s

~ powers.

By the Court, Lewis, J. alone* However
solvent Woolsey may be, he cannot by his own
act deprive the creditors of the firm of their
right to have their debts paid out of the estate of
Phillips in this country. A party to a contract
cannot render the situation of the other harder
and more difficult. It is a fraud to the creditors
to remove from their reach the property which
they have a right to consider as the pledge of their
claims. Woolsey may be solvent, but his sol-
vency cannot authorize him to take from them
their lien on the property of Phillips. It 1§ much

* MarTiv, J. declined giving an opinion, as the case had
been argued before he took his seat.
Maruews, J. did not sit during this term.
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more advantageous for them to have their debt Sering, 1810.
paid out of the property of their debtor here, m,
than to be compelled to look for Woolsey out of M‘;*;E“’
the territory. DuNcan.

JUDGMENT FOR THE DEFENDANTS.

e~ ——

MOREAU vs. DUNCAN.

Twue plaintiff; who is Judge of a Parish Court, Whether plain-
claimed the sum of one hundred dollars, for fiff’s attorney be
‘3 e . e . liable to pay the
the tax, laid by the act of this territory, 1809, ¢. tax on the suit ?
7, stating that the defendant, as attorney to seve- Quere.
ral persons, had lately brought one hundred suits
in the plaintiff’s court.
Tue act provides that « the attorney’s fee,
% in each case, shall be eleven dollars, to be tax-
“ed o v 0. by the Parish Judges respect-
«ijvely, and paid by the party cast.” It after-
wards imposes “a tax of one dollar” on all
suits « prosecuted in the Parish Courts . . . . .
“ to be deducted out of the said attorney’s fee
«in each cause,” and makes it the duty of the -
Judge to collect and account for the tax.
Lews, J. The plaintiff ought to recover,
for he is liable for the tax. He ought to receive
it at the time the process issues. It would be
incenvenient and unsafe to wait till the determi-
nation of the suit to exactit from the party cast,

who might not be ahle to pay it.
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Tue defendant having obtained the process on
the issuing of which the tax was demandable,
ought then to have paid the tax, and if the plain-
tiff has indulged him, a suit may now be main-
tained.

Marriv, J. It certainly would have been
the best way to render this imposition produc-
tive, and the collection of it easy, to have requir-
ed the payment of the tax, at the nception of
the suit. But the Legislature having provided,
at the time they imposed the tax, that it sheuld
be deducted out of a certain fee, to be taxed by
the Judge and paid by the party cast, has cer-
tainly postponed the collection of it to the con-
clusion of the suit.

Tue tax being expressly required to be paid
out of the fee taxed for the attorney of the suc-
cessful party, it appears to me the fisc cannot
expect any tax in cases in which no attorney’s
fee is taxed, or where the successful party has ap-
peared in proprié person, in cases in which the
object of dispute is less than $100, or in cases in
whichthe party cast, is not able to pay.

I consmer this as an imposition, on attor-
ney’s taxed fees paid by the party cast, which is
not to be advanced or insured by the person who
brings the suit, nor his attorney.
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Tuis was an attachment for a contempt of o~~~

this Court, by a libellous publication subscribe
with the defendant’s name, and printed in the

a Written inter-
rogatories not ne-
cessary in all ca-

Courrier de la Louisiane, of which he was one of % °f contempt.

the editors. It was grossly and indecently abu-
sive, and appeared to have been written for the
purpose of making an improper impression on
the public mind, in favor of a person against
whom the Grand Jury had just found an indict-
ment fora libel. ‘ :
Tue paper being produced in Court, and
proof made that the defendant was editor and
printer of it, the Court,* Marrivn, J. alone, direct-
ed the attachment to issue in the first instance.
On the defendant being brought in, the paper

was shewn to him, and he acknowledged he was

the editor of it and the writer of the piece:
whereupon the Court informed him no advantage
would be taken of his admission, but he must
give bail for his' appearance on a future day, to
answer interrogatories.

He replied he needed no time.

Tae Court then advised him to speak to an
attorney.

He answered he had no occasion for counsel,
and on his repeating he wanted no delay :

He was sworn, and the paper being again

*Lewis, J. being personally alluded to in the piece, refus-
ed to take any part in this case.
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shewn him, he repeated his former acknowledg-

e~ ment.

TEeERRBITORY

vs.
THgRRY.

Tue Court directed it be recorded, and hav-
ing heard him in his defence, gave judgment that
he pay a fine of fifty dollars, and be imprisoned -

~ during ten days.

O~ the next day, Duncan for the defendant,
moved that the proceedings against him from the
time of his appearance in Court, be set aside,
and that he might be admitted to give bail to
auswer interrogatories. He said that no judg-
ment could be given, nor could any defendant
be compelled to answer in any case, except that
of a contempt committed in the face of the
Court, until a written charge or accusation was
filed against him. '

By the Court.  'When the contempt is of such
a nature, that when the fact is once acknowledg-
éd, the Court cannot receive any further infor-
mation by interrogatories than it is already pos-
sessed of, the defendant may be admitted to make
such simple acknowledgment, without answer-
ing interrogatories. 4 Black. 287,

Ox the tenth day the Court directed the she-
riff to discharge him, reckoning the fraction of
the day of commitment as a whole day.
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TERRITORY vs. NUGENT. Srrixe, 1810.
Process of attachment havicg issued against Vit District.
the defendant for a contempt of court by a libel-  Security for
.. . good behaviour
lous publication; he was brought in and gave may be required
bail to answer interrogatories. of alibeller.
Circunstances of aggravation attending this wlllﬁ é3gt
case, the Court* required him to give security
for his good behaviour during six months : and
he gave it accordingly.
Arterwarps, Holmes, moved that he might
be released from his bond, and cited the casc of
the IGng vs. Wilkes, 2 Wilson 159, in which Lord
C. J. Campden says: « We are all of opinion
« thatalibelis not a breach of the peace: it tends
“ to a breach of the peace, and thatis the utmost.
«] cannot find that a libeller is bound to find
« surety of the peace in any book whatever, nor
« ever was in any case, except that of the seven
« Bishops, where three judges said that surety of*
« the peace is required in case of a libel. Judge
« Powell, the only honest man of the four judges,
« dissented, and I am bold to be of his opinion,
« and to say that case is not law, but it shews the
. ¢ miserable condition of the state at that time.
«Upon the whole, it is absurd to require surety
“ of the peace or bail in the case of a libeller.”
By the Court. 1 cannot, even upon the high

* Tuesame considerations as in the preceding case, had
induced Lewis, J. to leave the bench.
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authority which is offered, admit the proposition
that it is absurd to require bail from a libeller.
To publish a libel is an indictable offence, and I
do not see how the prosecution is to be carried
on, if the person of the offender be not at first
secured, and how, after arrest, he may be dis-
charged, exceptupon bail.

Wirn regard to surety of the peace, if it be
not to be required of a libeller, it is because the
publication of a libel is said not to be a breach
of the peace—and therefore requiring that sure-
ty would not have the effect of preventing a reite-
ration of the offence, as such a reiteration would
not be a breach of the peace, and consequently
would not occasion the forfeiture of the recog-
nizance.. In this sense I understand Lord Chief
Justice Cambden. The defendant in the case
cited, Mr. Wilkes, was a member of parlia-
ment, and was charged with the publication of
a libel. He contended, and, I admit, with pro-
priety, that his situatien protected him from an
arrest, in all cases except treason, felony, and a
breach of the peace, and the offence with which
he stood charged was not treason, felony, nor a
breach of the peace: but I am not to conclude
that if he had not been a member of parliament
surety for his good behavior could not have been
required of him.

Avw the elementary writers agree that surety
for the good behavior may be required of the
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persons charged with the offence sworn to have ?‘RING,,W)O-
. irst District.
been committed by the present defendant. NP

One may be bound to his good behaviour.... TE";‘;NR"
for words tending to scandalize the government,  vNarxr.
or in abuse of the officers of justice, especiallyin
the execution of their office. 4 Blackst. 258.

For speaking words of contempt of an inferior

magistrate, as a justice of the peace and a mayor,

though he be not then in the actual execution of

his office ; and of an inferior officer of justice, A
as a constable, and such like, being in the exe- s
cution of his office. 1 Hawk. 132. :

In the 18th year of Edward 3d, one John de
Northampton acknowledged himself the writer
of a letter, deemed by the court to be a libel a-
gainst John Fenners, one of the king’s council,
and commatiitur marescallo, et postea tnvenit 6 ma-
nucaptores pro bono gestu. 3 Co. Inst. c. 76, 174.

Tue common law has provided a proper me-
thod for the punishment of scandalous words,
[spoken of magistrates,] viz. binding to the good
behaviour : by Hols, C. J. in Regina vs. Rogers.
2 Ld. Raymond 778. ‘

LascLey was indicted for speaking these words
to the mayor of Salisbury, « you are arogue and .
a rascal,” and by Holt, C. J. the mayor had done
well if he had bound the defendant over to his
good behaviour. Id. 1029. 2 Salk. 697.

A macisTraTE may bind to good behaviour a
person who abuses him. 1. Cro.78.

0]
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Tue practice of requiring surety for the good
behaviour from libellers prevails in the United
States. Chief Justice M<Kean of Pennsylvania
demanded it from Cobbett. 1 Am. law journ.
287. In the case of the Commonwealth vs. Du-
ane, id. 168. Chief Justice Tilghman said: « 1
« will not say that there are not circumstances in
“ which surety for the good behaviour might be
« exacted in cases of libels, before conviction ;
« on the contrary, I have no doubt, but there are
« occasions,on which it may be proper and neces-
“gary to insist on it.” It is true the Chief Justice
declared his opinion, that as a general rule, it
would be better not to require it. But the de-
fendant has for a long time persisted in the prac-
tice, and itis time to put a stop toit. It is bet-
ter to prevent, than to punish crimes. ‘

It is also proper to be observed, that the case
on which the defendant relies is generally believ-
ed not to have been very accurately reported.
Ridgeway, in his edition of Cases tempore Hard-
wicke, meniions it among the cases doubted or
denied to be law, and p. 102 2 notis informs us
that Lord Chief Baron Yelverton, in a case tried
before him, Griffin vs. Carleton, mentioned the
principle contended for as depending on a loose
saying of Lord Cambden in Wilkes’s case, and
stated his apprehensiorf that the report of it is
not correct. 'The editor also mentions the cases
of the King vs. Rowan, and the King vs. Dren-
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nan, as recent instances of a contrary practice in
Ireland.
MotioN OVERRULED.

A rew days after, the defendant appeared to
answer interrogatories, and admitting that he
was the writer of the libel, averred on oath he
had not, in publishing it, any intention of of-
fering any contempt to the court, or any of its
members,

Waerevron Holmes and Davezac contended
he must be discharged : for any act in order to
be punishable must be criminal, and not,hmg can
be said to be criminal that is not done malo
antmo, and the defendant’s answer must be taken
together: no part of it can be rejected.

By the Court. Where the writing is so clear
as to amount of itself to a libel, all foreign cir-
cumstances introduced upon the record are un-
necessary, Rex. vs. Home. Cowper 683. The
publication being confessed, the court has only
to announce whether it amounts to a contempt
or not. The intention, giving it the utmost la-
titude, can be taken only in mitigation. It can-
not make the publication less a contempt—a
man may not justify his conduct by saying, I
have offended, but did not mean to sin. Deny-
ing any disrespectful intention is no justification,
if the words published be, in the opinion of the
court, contemptuous.” The People vs. Frier,
Cains, 485,
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SrriNa, 1810.
First District.
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Serine, 1810, Waey I consider this part of the defendant’s
F'”i District. answer, with a view to determine whether 1t will
TER?;'TO“Y bear me out in lessening his punishment, I am
Nucent. amazed. What am I to think of the conscience
of a man, who calls his God to witness that he
had no intention of treating one of the members
of this court with disrespect, when he published
these words to the world, « I have ever believ-
« ed him (the Judge) capable of all that is base
« and villainous ?” What credit can I give to
such testimony ? It is my duty to inflict the high-
est punishment which the act of the Legislature
authorizes.

He was accordingly fined fifty dollars, and

committed for ten days.

—
THE TERRITORY vs. NUGENT.

Notwithstand- By the Court, Marriv, J. alone.* The defen-

ing the affidavit T .
be  suficiently dant has been indicted and found guilty of the

strong, no conti- publication of a malicious libel, and has moved
nuance will be s g . :
granted if suspi- for anew trial on the following grounds:

cious  circum- 1, Because a continuance was denied him, al-
stances are not th Gh ffidavit sufficient] titl
accounted for. ough an affidavit sufficiently strong to entitie
’naxmf‘ him to it, was made.
‘417"{;33, Brcause the court rejected proper, and ad-
mitted improper testimony.
I. Tue affidavit stated in the usual form, the

materiality of the testimony of Cadet Bayon, and
* Lews, J. had quitted the bench. See note p. 101. -
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others—the defendant’s diligence to obtain their
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SrrinG, 1810.
First District.

-attendance—their absence, and the probable ex- | g~ ~a s

pectation of their presence at a future term—de-
nying collusion, &c. 2. His ill state of health,
which disabled him from undergoing the fatigue
of a public examination. 3. The absence of ano-
ther material witness whom he had not been able
to subpeena in time.

It must be admitted that this affidavit was suf-
ficiently strong, and the court ought to, and
would certainly have granted the contihuance of
the cause on it, if such suspicious circumstan-
ces had not existed and been presented to the
court, as must have crcated a belief that the af-
fidavit was made with a view to obtain a delay
which could not have been of any advantage to
the defendant, except in protracting the trial,
and affording him an opportunity of working on
the public mind by his publications.

Tae defendant, in an affidavit which he had
caused to be printed, at the foot of a very gross
libel, (evidently circulated in town to induce a
belief that he was prosecuted and hunted down
as a martyr to the liberty of the press, and that
the court would act corruptly on his trial,) had
stated that Cadet Bayon and the other witnesses
named in the affidavit, would prove most of the
facts charged in the libel, for the publication of
which he wasindicted. Hence the court could

- not but strongly suspect, as the defendant had
- [~

TERRITORY
vs.
NvucexnT.
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Serina, 1810.
First District.
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expressed in several of his publications, his opi-

«”— = hion that the court would not admit evidence of

TERRITORY
TS,
NvceNT.

the truth of the facts charged in the libel, that
he had made the affidavit with the consciousness
that the witnesses to the materiality of whichhe
had sworn, were inadmissible, and that therefore
their absence from the trial could not be injuri-
ous to his cause.

As the court must have received an impression,
from this circumstance, that the defendant allow-
ed himself great latitude in his affidavit, it was
thought a duty to the territory to require that he
would statein a supplemental affidavit what fact
was intended to be proven by the absent wit-
ness—His refusal to do so was calculated to in-
duce the court to belicve that no injury would be
done to the defendant in ruling him to trial, not-
withstanding the absence of this witness.

Tue two first reasons for a new trial, having
appeared to the court frivolous and groundless, it
was not easy to approach the last without some
degree of caution. The presence of the defen-
dant in court, in apparent high health, the atten-
dance of several gentlemen as his counsel, con-
firmed the court in the belief (which had been
created by the consideration of the two first parts
of the affidavit) that delay only was the defen-
dant’s object. His subsequent active conduct,
in the course of the trial, precludes the possibili-
ty of thinking he suffered any injury on that
score. » '
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Ow this part of the case, it does not appear %PRI‘NGIS,lg}O-
that the court erred in denying the continuance \“,\:w/
on the affidavit produced. TERL‘;TOKY

II. A ~ew trialis also asked, because the court  Nycexr.
rejected proper, and admitted improper evi-
dence.

Prorer evidence is said to have been reject-  The truth of a
ed, inasmuch as witnesses were not admitted to g&ezggeﬂ?ss"
prove the truth of the facts contained in the libel.

In criminal prosecutions, in the courts of this
territory, the rules of evidence are, by an act of
the Legislature, declared to be those of the com-
mon law of England. 1805, ¢. 50, § 33.

Tue truth of a libel is not admissible evi-
dence : neitheris the bad reputation of the per-
son libelled. 2 MNully’s Ev. 649. Hawk. P.

C. ca. 73. 3 Bac. 195.

It is immaterial with respect to the essence of
the libel, whether the matter be true or false,
since the provocation, and not the falsity, is the
thing to be punished, 4 Blackst. 150. Wood’s
Insy 424. For in asettled state of government,
the party grieved ought to complain for every in-
jury done to him, in the ordinary course of law,
and not by any means to revenge himself by the
odious course of libelling or otherwise. The
case de libellis famosis. 5 Co. 125. b.

A niBeL, though the contents be true, is not to
be justified. Hob. 253. It is punishable though
the matter be true. JMoor.627. It is a libel,
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Sening, 1810. though it be true, for it tends to private quarrels

First District.

s~ a0d revenge. 4 Com. 150.

TerRITORY

vs.
NucenT.

A man may justify in an action for words ora
libel, otherwise iv an indictment. per Holt, C. J.
3 Salk. 326, 11 Jfo. 99

Axp yet, although the law allows the party to
justify in an action for words spoken, it does not
for written scandal. 3 Bac. 495.

Avrer so many concurring authorities from
the English elementary writers and reporters, it
must be concluded that, according to the rules of
the common law, the court could not have allow-
ed the defendant in this case to have introduced
witnesses to prove the truth of the facts charged
in the libel. But it is contended that the people
of this country have a constitutional right to the
liberty of the press, and this principle of the
common law, being irreconcileable with this
right, is not binding on the court, although recog-
nised by the act of the Legislature.

CoxstiTuTioNAL, as well as all other rights, are
to be exercised, so as they work no injury to
others. Sic utere tuo ne alios ledas. Our fel-
low citizens in the states of Connecticut, New-
York and Virginia, are in as full possession of
this right as'we. Yet their jurists recognise the
common law principle complained of] in its full
extent. In2 Swift’s system, p. 346, the distinction
between the right of giving the truth in evi-
dence in criminal prosccutions, and in actions
tor defamation, is laid down as the law of Con-
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necticut, although the author informs us. there Semixe, 1810.
has been no express recognition of it. The Su- \M
preme Court of the State of New-York admit- TER::'T““’ I
ted the principle in the case of the people vs.  Nucenr.
Croswell, and Judge Tucker, in a work avowed-
ly written with the view of pointing out the dis-
crepancies of the laws of Virginia from the com-
mon law, although he warns the student of the
necessity of considering the reasonableness of the
doctrine established in 5 Co. 125, does not hint
at any modification of it, peculiar to the Ameri-
can States. 4 Tucker’s Bl 150.

Ix Pennsylvania, the principle was abrogated
in 1809, by an act of the Legislature. Binney
601—in North Carolina in 1802, c. 8, p. 215,
and this is negative cvidence that it was enforced
in those States before those periods. .

Ir any doubt remained, the absence of any
case, in which it was overruled in England, or
such of the United States, in which no legal pro-
vision exists, would be conclusive, especially
when it is considered that the French and Spa-
nish laws, which were heretofore in force here,
are conformable in this respect to the common
law of England.

Muis quelque vraie que soit Pinjure, lorsqielle est '

Juite ailleurs quen justice, dans le dessein d’injurier, elle
est punissable, quand méme elle ferait connaitre un crime
dont il conviendrait de tirer vengeance pour lintéret
public. 31 Repert. Un. et Rais. de Jurisp. Verbo
Injure, p. 318. ,

p
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Celui qui a écrit ou lu un lbelle . . . . ne sera

P~ PS et @ demander a faire preuve des faits confe-

TeRKITORY

USe
NvuceNnT.

nus dans le libelle. Salviat, Jurisp. Parl. Bord 350.

Ca maguer quiera probar aquel que fizo la cantiga,
o rima, o dictado malo, que es verdad aguel mal o de-
nuesto que dixo de aquel contra quien lo fizo, non deue
ser oydo, nin le deven cabar lo prueba. 7 Part. tit. 9.
ley 3.

Frox all these authorities, it appears to me
safe to conclude, that in refusing to allow wit-
nesses to be examined as to the truth of the facts
charged in the libel, the court did not reject
proper evidence.

It is next complained that improper evidence
has been admitted. The fact is, that a witness
introduced by the Attorney General, being asked
whether he knew who was the author of the libel
in the indictment, answered he could not answer
this question with safety. The Attorney General

“then asked him whether 1t was not within his

knowledge whether the defendant was the author
of it, he hesitated, and an appeal was made to the
court whether the question was proper, the wit-
ness contending he might criminate himself by
answering it. On the part of the defendant, the
case of Willie, one of the witnesses on the trial
of Burr, was read, in which Chief Justice Marshal
said, that a witness is the sole judge whether
he will, or will not, be committed by answer-
ing a question put to him—but it appears that
the Chief Justice in this very instance compelled
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the witness to answer. 1 Buri’s trial, p. 245. In Semive, 1810,
.. .y . First District.
examining the abstract proposition attributed to . _g e
the Chief Justice, it seems an immense latitude  TErmiToRY
is left to the witnesses, if when a question is put Ngz;}”, -
to him, the answer to which cannot implicate
him, he may screen the defendant, by refusing
to answer, alleging that he may not do so with-
out danger—an allegation to which common
sense may give the lie, and in which he cannot
be contradicted. The witness answered he knew
the defendant was the author of the- libel—he
had acknowledged it to him. In reviewing anew
the decision of the court, it does not appear how
this answer could have criminated the witness,
and the conclusion follows that, in this respect,
no improper testimony was permitted to go to
the jury.
+ NEW TRIAL REFUSED.

Tue defendant’s counsel now moved in arrest
of judgment, that it did not appear by the indict-
ment that the offence was committed within the
jurisdiction of the court. The district was men-
tioned in the margin, and the offence was stated
to have been committed in the city of New-Or-
leans, without adding the words in the district
aforesaid, nor was the district referred to in any
other manner.

Tuey said that the true venue, by the laws
of the territory, is the district. The cily of
New-Orleans is not of itself a sufficient descrip-
tion of the place. The Grand Jury must be of
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the proper district and vicinage. They com-

. ___, mented on the exccllence of the trial by Jury, and

TERRITORY
vs.
NUGENT.

the necessity of a strict adherence to rigid rules
in criminal cases. It must appear on the face of
the indictment, that the court and jury have juris-
diction 2 Hawk. 303, and, as to the necessity of
the inserting the venue, they cited 2 Hale 180.

Tue Attorney General (Grymes) in reply cit-
ed 3 Bacon 220, where it is stated that when the
county is in the margin, it will be implied that
the town in the indictment is within it: but he re-
lied mostly on the 33d section of the act of 1803,
¢. 5. which provides «that the forms of indict-
“ ments (divested however of unnccessary pro-
 Jixity Yorwessene changing what ought to be chang-
« ed, shall, except as by this act is provided, be
« according to the said common law.”

" By the Court. [ believe the authorities cited
by the defendant’s counsel from Hawkins and
Hale are conclusive. There are a number of
others. The Court held so in the case of Rezx
vs. Burridge, 3 P. V. 496, and relied on the
cases of Parker vs. Ladd. 1 Siduey 345 and
Rex vs. Fossctt, 12 W. 3. Easter Term. B. R.
I have known the same principle determined in
the Superior Court of North Carolina in the case
of the State vs. Adams, for murder, at Newbern,
in March term 1793, Martin’s notes, 30; so that
there can be but little doubt, unless the act of
the Legislature of the territory has altered the
common law in this respect.
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IxprctmenTs by this act must be as at com- Srrive, 1810.
. . . First District.
mon law, but divested of unnecessary prolixity. ___ _
But the defendant contends that in the present Woexs
case there is a total omission of a material ciccum- 7%
stance, not that it is too succinctly detailed. In
the casc in North Carolina, an argument was at-
tempted to be drawn, in order to excuse the
omission, from the niceties spoken of by Black-
stone as condemned by Hale, but Williams, J.
observed these were niceties of another kind.
After all, it deserves great consideration, before
the court should determine that they will consider
as unnccessary any circumstance, which the
judges who have preceded them, have held es-
senticl to the sufficiency of the indictment:
whether the judgments of the individuals or in-
dividual who fills the bench, is to be the sole
rule of decision, in criminal cases. I cannot
alone, unaided nnd unchecked by any of my
brothers, take on myself to go so far.
Curia Apbvisare vurt. Post 169, .

el e
WEEKS vs. TRASK.

Tue defendant had been held to bail on the [f the afidavit
plaintiff’s affidavit that the account annexed to does not clearly
. . show that a spe-
the petition was just and true, and'that no part of cific sum is due,
. ) . . bail cannot be de-
it was paid, cxeept as faf‘ as the defendant 'nght manded.
have an account against him for goods furnished ;
a motion was now made for his discharge, on ac-

count of the insufficiency of the affidavit.
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Ellery in support of the motion. There are
three acts of the Legislature of this territory, on
the subject of bail, and the plaintiff does not ap-
pear to have complied with the requisites of any
of them. The affidavit was doubtless grounded
on the act of 1808, ¢. 16. The 10th section of it
provides, ¢ that in all actions where the amount
« of the sum due is above one hundred dollars,
« whether upon bond, bill of exchange, promis-
“ sory note,liquidated account, and in every case,
“ where the amount of the debt is ascertained
« and specified, the plaintiff; on making affidavit
« of the amount really due of any debt or de-
“ mand,” shall be entitled to require bail. In
the present case, the plaintiff has not sworn that
any specific sum is due to him: he admits he has
received goods in payment, but does not say to
what amount. Indeed, for aught that appears in
the affidavit, the defendant’s account for goods
may be larger than that of the plaintiff.

Hennen, contra.  The plaintiff has sworn
that the account annexed to the petition, is just
and true, and that the defendant owes him the
amount of it: it is true he has added that the
defendant has an account for goods against him.
When there are accounts between two persons,
each of them may safely swear that the amount
of his own account is due to him. The law
does not require an actual settlement of accounts,
which neither party can effect without the con-
sent of the other: nor should a man be bound
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to give credit for the amount of an account of £
whxch he has no accurate knowledge: all that
is required of him is, that he should swear to
the amount of his own demand. ‘

Ellery, in reply. The relative situation of the
‘parties in this case, appears from the petition and
the plaintiff’s account. It seems he was the de-
fendant’s overseer. Irom this circumstance it
will be presumed that the goods with which he
admits the defendant supplied him, were fur-
nished to him in part payment of his wages.
They therefore must lessen, and perhaps will
balance, or surpass his claim.

By the Court, MarTiN, J. alone. This action
appears to have been brought for work and la-
bour done by the plaintiff, as overseer of the

defendant. The affidavit admits that the defen-
dant supplied the plaintiff with goods, the amount

of which was to be deducted out of his wages,
and the plaintiff qualifies his affidavit by swear-
ing that the amount of the account is due, ex-

119

SprING, 1S10.
First District,
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Trask.

cept, &e. The claim must therefore be consi- -

dered as unliquidated, since it is sworn that the
whole of it is not due. Certainly, if the whole
be not due, the defendant cannot be compelled
to give bail for the gross sum, and the affidavit
furnishes no datum, according to which it may be
reduced. Indeed, for any thing that is sworn to,
it does not clearly appear that the balance will
be found against the defendant.
BAIL DISCHARGED.
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Senive, 1810. BLANC & AL. vs. THE MAYOR, §c. OF NEV-
First District. ORLEANS.
.\ -_‘_J‘

Whether the By the Court, Martiv, J. alone. The com-
g“f(’)"r’l“e“'g;‘ ma";plainants state, that they are owners of vessels
lay a toll on hoafs navigating the Bayou St. John—that in pursu-
Z:,d:?'i Bayou anee of an ordinance of the City Council of New-

Orleans, sanctioned by the Mayor, the officers
of the corporation are preparing to collect a tax
which will materially affect their respective in-
terests, and suggesting that the City Council has
cxceeded its powers, pray the Court to declare
the ordinance null and void, and in the mean
while, to inhibit the Mayor and City Council,
and their oflicers, agents or farmers, from collect-
ing the tax until the matter in the bill shall be
fully pronounced upon.

Tne facts in the case are these:

Berore the year 1797, there had existed a
dormant bridge across the Bayou St. John. At
that time the Canal Carondelet being perfected,
the Cabildo of the City of New-Orleans spent
in building a draw-bridge, a sum of money, part
of a larger one appropriated to another use.
With a view to replace the money thus diverted,
and to provide a fund to furnish to the repairs of
the bridge, that body laid a tax of one dollar
upon every schooner entering the Bayou.

Ix the yecar 1808, the bridge being much da-
maged, the Legislature of the Territory autho-
rised the Corporation of the City of New-Or-
lIcans to recetve this dollar tax or toll, which was
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extended to every embarkation except pirogues

121

Sering, 1810.
First District.

and fishermen’s boats ; making it the duty of the | —~eaus

Corporation to rebuild the bridge, in the same
manner and dimensions, and to keep it in repair.
In the following year, so much of this act as re-
lated 'to the manner of building and the dimen-
sions of the bridge, was repealed.

In pursuance of these two aets, the corpo-
ration built a new draw-bridge, and on their at-
tempting to collect the dollar toll, an injunction

Bravc & arL.
vS.
Mavor, &c.

was obtained by the Orleans Navigation Compa- .

ny, which has since been made perpetual. The
court expressing an opinion that «the charge
“was onerous and without public utility, and in
“ violation of the rights secured to the Naviga-
« tion Company, which were considercd as par-
“amount to the subsequent law authorizing the
¥ city to impose the toll upon vessels.”

O~ the 21st of July last, the ordinance com-
plained of was passed.

Tre Council in the preamble begin by re-
ferring to the act of the Legislature for building
the bridge and the decree of the Superior Court
inhibiting the collection of the toll. They next
state their right of laying taxes, and set forth,
“ that there had existed formerly a dormant
¢ bridge on the bayou, so that the portcullis was
« constructed only for the advantage of naviga-
“tion, and consequently it is most equitable to
“subject to the payment of a retribution all boats
“ &c. for whose passage it is necessary to open

Q
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Serine, 1810. « the portcullis, for which purpose a person is

First District.
m/

Branc & AL.

Ts.

Mavor, &c.

«'paid constantly to attend the same: whereas
« the salary of the person employed to attend
« the bridge, also the expenses of the repairs of
% the said bridge and portculhs are to be defray-
« ed by the corporation.”

Arter this preamble the Council proceed to
decree that « for ex;ery boat, barge, schooner or
« other vessel for whose passage it shall be ne-
i cessary to open the portcullis on the bayou St.
« John, shall be received a toll of two dollars.”

On these facts the complainants contend that
the act of incorporation does not authorize the
laying of this toll.

2. Tuar this ordinance violates the constitu-
tion of the United States, which forbids the im-
position of tonnage duty without the consent of
congress.

3. Tuar it is contrary to the charter of the
Navigation Company.

4. Tuar it is an infraction of the decree of the
Superior Court which prohibits the collection of
the dollar tax.

I. In support of the first proposition, that the
act ofincorporation does not authorize the laying
of this toll or tax, it is said, that it is in vain
sought to be justified by the 6th section of the act
of incorporation which the ordinance sets forth in
the preamble in these words— The Mayor and
“City Council are authorized to levy taxes in
4 the manner that they may deem expedient, on
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“real and personal properly situated within the
“limits of the city,” for the boats on which’
the toll is attempted to be levied are not property
situated within the limits of New-Orleans. 'The
situation which authorizes a toll, must be a s-

tuation with some degree of permanence. It is

true the word sifuated is not to be found in the
English part of the act of incorporation, but it is
implied. The translator of the act understood it
so: the City Council understood it so, in the
French and English copies of their own ordinance
which they have published. -Nay, the territorial
legislature understood it so,forotherwise it would
have been in vain to have authorized the City
Council to receive the dollar tax laid by the Ca-
bildo. For the City Council required no sanec-
tion but that of their ordinance, if the word sifuat-
ed be not necessarily implied.

Ox this point Iincline to admit the objection
made by the complainants. For ifit be not valid,
the corporation may extend their power of taxa-
tion to negroes residing on distant plantations, or
territories, occasionally coining to, or passing
through the city, tothe carriages, horses and bag-
gage of travellers, to every pound of cotton
coming down the river, to every ship and dollar’s
~ worth of goods entering it.

Il. The second objection is that the ordinance
violates the constitution of the United States,
which prohibits the imposition of tonnage duty,
unless with the consent of congress.

123
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"Tue imposition, it is contended by the dc

“——— lfendants, is not a tonnage duty; becausc the

Bra~xc & ar.
vS$.
Mavoz, &c.

amount of it is not ascertained by the number of
tons—but the complainants reply, that a tonnage*
duty is a duty on shipping—in the same manner .
as a poll tax is a tax on persons ; that as a corpo-
ration inhibited by its charter to lay a pell tax,
would violate it, if it laid a tax on the human
bedy or any of its members; so a prohibition to
lay tonnage duty must imply a prohibition to lay
a duty on the number of square inches or feet in
the hull of a vessel, or the length of her keel, or
on the vessel herself.

III. Tue third objection is, that the ordinance
is contrary to the charter of the Navigation Com-
pany.

It is said that, as the legislature itself cannot
violate this charter, it would be absurd to pre-
tend that a corporation, which draws their exis-
tence from the legislature, may.

Ov this point it seems to me that the act in-
corporating the Navigation Company being a
private act, 1 cannot take in this suit any notice
of it, and that the complainants, who derive no
authority from that body, cannot invoke a char-
ter which is private property.

1V. Tue fourth objection is, that the ordinance
is an infraction of the decree of the Superior
Court which forbids the collection of the dollax'
toll.
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Tae decree here alluded to was made in a suit, Serine, 1810.
First District.

the parties of which were the Navigation Com- ,
pany and the present defendants. The present Braxc &SAL
complainants were not parties in it—As to them y1,yop, ge.
it is res infer alios acta. It could not impair, it
cannot better, their rights.

Bur the City Council contend,

1. Trat they have the power of laying taxes
independently of their act of incorporation, that
power being incident to all corporations.

2. Tuar the toll is not a tax or duty, but a fair
retribution for services rendered.

3. Tuar the application of the complainants
is premature and improper.

I. Tue first position does not appear to me
supportable. It is true that corporations, the
charters of which are silent as to the right of lay-
ing taxes, must have that right as incident to
their incorporation ; it rises ex necessitate ret.—The
government of a city cannot be supported with-
out money, any more than that of an empire, and
as money cannot be raised without taxes, the au-
thority to govern must necessarily draw with it-
self that of raising taxes.

Bur as the power of raising money is very lia-
ble to abuse, it is seldom granted without limi-
tation and restraint, and this may be done pos:-
tively by the exclusion of certain articles from
taxation, or negatively by a specification of the
objects of taxation—A specification which neces-
sarily confining the power of the corporation
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Sering, 1810. to the detailed objects, must exclude it from all

First  District.

s~ Others.

Brane & ar.

s,
Mavor, &c/

Tris principle was recognised by Lord Mac-
clesfield in the case of Childs vs. the Hudson’s
Bay Company. < A corporation has an implied
« power to make by-laws, they can only make
“ them in such cases as they are enabled to do
“by the charter : for such a power given by the
« charter implies a negative that they shall not
“make by-laws in any other case.” 2 P. W.
209.

Ix the city charter, power is given to lay taxes
on property situated within the city. Such a
power given by the charter, implies a negative
that they shall not lay taxes in any other casc—
on property without.

II. 1tis averred that the toll is not a tax nor
a duty, but a fair retribution for services ren-
dered.

IT is not on the score of taxation alone that a
corporation may direct or require the payment
of money—if there be services which must ne-
cessarily be performed by their officers, or by

persons whose capacities must necessarily be as-

certained before they are allowed to render them,
the corporation may by law fix the amount of
their retribution—as a fee to their clerk for fur-
nishing records—or a pilot. 1f, therefore, the
genuine character of this imposition be once as-
certained, the question will be solved. .
The complainants urge that the real intention
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of the corporation is not the remuneration of the
hands employed in raising the portcullis, but to
fill the city coffers. In the preamble, the ordi-
nance brings to view the necessity of procuring
money, and the failure of the extraordinary fund
which the Legislature had provided beyond the
ordinary legitimate means of raising supplies—
manifesting, in the opinion of the counsel of the
claimants, an intention indirectly to require the
payment of the dollar toll, which the Superior
Court has pronounced could not be demarded—
transferring the place of exaction from the mouth
of the bayou to the bridge, and as by this means
the number of objects of taxation must be les-
sened, increasing the tax to four-fold. The com-
plainants next draw my attention to the extrava-
gance of the toll, considered on the score of a
fair retribution—four dollars for passing and re-
passing. Hence they conclude that money is to
be raised beyond the fair expense of raising and
repairing the portcullis—even the whole cost of
the whole bridge and its repairs. . If this be the
case, the court will be obliged to consider the
toll as an imposition laid to fill the city coffers,
on objects not within its reach, disguised under
a call for a fair retribution of services rendered.
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Branc & AL.
vs.
Mavor, &c.

TuE corporation endeavor to assimilate their -

right to the toll to that of the Cabildo to the dollar
tax, and consider their’s as much stronger, as the
money is demanded on the raising of the port-
cullis only—but the complainants reply, that in



128

Serive, 1810.
First District.
™
Brasc & ar.
vs.
Mavxor, &c.

CASES IN THE SUPERIOR COURT

the deliberation of the Cabildo, the tax is justi-
fied on the ground that great expenses had been
incurred for the benefit of navigation, in digging
the Canal Carondelet, which saved to the crafts
the expense of carting their cargoes to the city,
by enabling them to land and take them on the
margin of the basin, near the hospital. « Siendo
este, (el canal not el puente) a beneficio de los que na-
vigan desde ¢l bayou para Pensacola, Mobila & otros
pareses, quiencs ahorran quanto les coste los carruages,
respecto que chora llegan para cargar & descargar
hasta las imediaciones del hospital de la cartta.” It
is clear that in this deliberation, the portcullis
of the bridge were considered as the toll gates
of a turnpike road (the canal.) But now that
the canal has become impassable, there is no
similarity in the pretensions, nor could there be,
since the power of deepening the canal is vest-
ed in another corporation.

II. Lasrry; the defendants complain by their
counsel, that the application for relief in the pre-
sent mode is improper, or at least premature.

Tue complainants might have waited till the
toll was actually exacted, and then have brought
their action for money had and received, to re-
cover the toll, if it be illegal. To many, espe-

- cially those who may not be resident of the

neighborhood, this sort of remedy would have
been worse than the disease. It would be more
to their interest to submit to the imposition than
to wait the tedious process of a suit which must
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" necessarily originate before a justice of the
peace, with whose determination the party cast
would not likely rest satisfied. If the injunction
be granted, the question will much sooner be put
at rest, and not only the present complainants,
but a vast number of other persons will be re-
lieved. The whole community has an interest
in the solution of the point in dispute, and the
mode of relief resorted to, appears to me the
speediest, the easiest, and the cheapest. There-
fore

Ler ax muxcTiON 1SSUE.

————

DORMENON'S CASE.

By the Court, Liewis, J. alone.* In the month
of June, 1809, on the motion of Derbigny, found-
ed upon the affidavit of Mr. Guiet. the following
rule was obtained against Pierre Dormenon.

«Jr is ordered that Pierre Dormenon shew
cause on the first Monday in August next, before
the Superior Court, to be holden at the City
Hall, at the City of New-Orleans, why his name
as attorney and.counsellor at law, should not be
stricken off the rules of said court, for having (as
it is alleged upon oath) headed, aided and as-
sisted the negrocs of St. Domingo, in their hor-
rible massacres, and other outrages against the
whites, in and about the year 1793.”

* Marrin, J. declined giving an opinion, as the case had
been argued before he camc to this court.
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Srrive, 1810.
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DormeyonN’s
CasE.

If a fact be dis-
covered which
would have pra-
vented the admis-
sion of an attor-
ney, he may be
stricken off, ¢he
roll.

" Martin,

Im 120
49 1018,
1
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At which day Mr. Dormenon appeared and
denied the charge. : ‘

Weaerevron a number of witnesses were call-
ed, and their examination taken in writing in
open court ; and the said Dormenon requesting
time to procure exculpatory testimony, he was
allowed until the first day of January following.
Shortly after which day he appeared and sub-
mitted his proof and defence.

Tue examination in support of the charge
set forth in the rule was lengthy, and 1s placed
upon the files of, this court. The witnesses ap-
peared to be men of veracity—the credit of
none has been impeached. It does not appear
that either of them has had the least personal
animosity towards Mr. Dormenon, or that they
were actuated by motives of revenge or perse-
cution, or felt any other sentimentSthan that
which the recollection of their past sufferings,
in the presence of the person whom they consi-
dered to have been a principal author of them,
was calculated to inspire. And their testimony,

if true, fully substantiates the fact charged in the

rule.

To repel the force of this testimony, Mr. Dor-
menon has produced testimonial proof (which
is not denied) that in the various public employ-
ments in which the witnesses have known him,
his conduct has been without reproach, and in
his private life, exemplary and much estecmed ;
and as an additional evidence of his having en-
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joyed public confidence, he has exhibited a list
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of appointments in the judiciary, made by Gen. . ,

Rochambeau, on which his name appears.

Twis may be all true, but, as it relates to an
epoch some considerable time subsequent to the
year 1793, does not contradict the witnesses,
who speak of his conduct only in that year.

Mg. Dormenon, in his defence in writing, has
laboured totally to discredit the witnesses a-
gainst him, by attempting to shew gross contra-
dictions and absurdities in their testimony. If
there be not a perfect coincidence in the witness-
es in all the details of their testimony, they cer-
tainly agreed upon the important fact.

It is proved that Mr. Dormenon was a muni-
cipal officer under the commissaries Polverell
and Santhonax, in the ycar 1793, when the ge-
neral freedom of the slaves was proclaimed.
This Mr. Dormenon admits.

It is proved also, that in that character, wear-
ing a scarf, his badge of office, he marched at
the head of the brigands, acting in concert with

their leaders, whose sole purpose and employ--

ment was the indiscriminate murder and massa-
cre of the whites who refused to conform to the
orders of the commissaries; and that their con-
duct in various expeditions in pursnit of the
whites, was marked with unexampled cruelty
and barbarity. It is equally in testimony, that
Dormenon associated and was the intimate friend
of De Lisle, Brissot, Faubert and Gai, who

Doruenon'e
CasFE.
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Serive, 1810. headed ihe brigands in the quarter of Jacmel,
First District. . .
. ___, Jeremy, and its dependencies.

Axoxvuous. Tuere are many circumstances detailed by
the witnesses which warrant a belief of these
facts. In fact, they are as satisfactorily proven,
as that Dormenon was a municipal officer, and
can with as little plausibility be denied.

Hap the same evidence of these facts accom-
panied Mr. Dormenon’s application for admis-
sion to the bar, I have no doubt he would have
been refused.—The court now being possessed
of it, it is equally their duty to exclude him.
It is considered that the safety of the country
requires ihai no person who has acted in concert
with the negroes and mulattoes of St. Domingo,
in destroying the whites, ought to hold any kind
of office here, however fair their conduct may
since have been.

Axp from the evidence, no unprejudiced mind
can doubt that such has been the conduct of Mr.
Dormenon.

RuLE MADE ABSOLUTE.

See vol. 11, 305.

P
ANONYBMOUS.

Whetherasale LEWIS, J. The sale of mortgaged premises,
under an order ynder an order of seizure, must be executed in
of seizure is to be . .
asundera fi fo? the same manner as sales under writs of fier:

factas, issued by clerks of court after judgment.

MarTiy, J. The acts of the Legislature of
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this territory, 1805, 25, § 9, 1805, 46, 1808, 15, Serivc, 1810,
which point out the mode of selling property Er_s_t_gi'i
taken under the writ of fieri fucias, make no al-  Mrrcurcr
lusion to the orders of seizure of mortgaged Coms.
premises, any further than recognizing the pow-

er of issuing them. It seems to me, therefore,

that sales under the latter must be conducted in

the same manner as they were before the pas-

sage of the act regulating sales under a fier? facias.

A different construction would give rise to a se-

rious inconvenience, and in some degree to a vio-

lation of the constitution of the United States.

For as in sales on a fiert facias, if the property

does not bring a certain proportion of the ap-

praised value, it must be sold on a credit of

twelve months, under a mortgage—it would fol-

low, if, on the order of seizure obtained on the

mortgage, the property cannot be sold absolute-

ly, the creditors would be legally compelled to

take the property in discharge of the debt, at a

certain proportion of the estimated value, or wait

from year to year till somebody else should.

.—Q-@—-—
MITCHELL vs. COMYNS.

Tre petition stated, that the plaintiff was the A sale in ano-
. . . . tary’s office is
owner of a negro girl, who left his plantation, 1n j4(, sale in mar-
the state of Maryland, without his consent or ket overt.
knowledge, and came to the city "of New-Or-

leans, where she lived with the defendant, who
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was about to remove her to the province of West
Florida. On the affidavit of one Hubbard, to
these facts, a writ of sequestration issued, and
she was thercupon apprehended.

Axp now Hennen, for the defendant, pleaded
in abatement, the want of a power of attorney
from the plaintiff; or any authority from him for
the institution of the suit.

By the Cowt. This is not pleadable in abate-
ment : all that can be required, as the plaintifl
appears to reside without the jurisdiction of this .
court, is that the person who prosecutes for him
should give security for the costs of suit: but
this is unnecessary, since security has been
given before the issuing of the writ of seques-
tration.

Tre answer did not deny the facts stated in
the petition, but set up a claim to the girl ground-
ed on a contract of sale duly entered into, before
a notary public, in the city of New-Orleans, for
a valuable consideration.

Hennen for the defendant. The purchase of
the girl having beenmade from a person in (;pen
possession of her, the contract of sule being
bona fide passed, in the office of a notary public,
the defendant cannot be compelled by the judg-
ment of this court to surrender the slave to her
real. but till now latent. master, unless the latter

refunds the purchase money. Civil Code. 488
art, 76.
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Tae office of a notary must be considered as
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a market overt, and itis in evidence that the

vendor was a dealer innegroes. These two cir-
cumstances clearly bring the present case within
the provisions of the Code.

AvtHoucH by a statute of this territory, slaves
are things, and conveyed as real property, yet in
some cases they are considered as personal pro-
perty: for larceny may be committed of a slave.
If we therefore consider a slave as personal pro-
perty, it will follow that his owner must be pre-
cluded from a recovery against a person to whom
a bonu fide transfer has been made, for a valuable
consideration, although the transferer may have
unfairly obtained possession of the slave.

Prevost for the plaintiff.  Although the office
of a notary public be a public office, and its acts
generally of great public notoriety, yet it is not
a place in which it may be expected, horses,
cattle and negroes are usually brought for sale,
as in a fair or market.

By the Court. The Code provides that if the
thing stolen has been purchased at a public mar-
ket, or a fair, or at a public auction, the foriner
owner shall not recover it without reimbursing
the sum paid by the purchaser. We do not know
that it would suflice that a bill of sale should be
executed inamarket or a fair. The chattel pur-
chased ought to be brought and the contract made
there. Markets and fairs are places to which

Mircncrn
vs.
Coxyns.
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wares are brought’ and exposed for sale, where

7~ DOtice may be taken of the disposal of them—

MTcHELL
vs.
CoMyns.

where the owner of lost or stolen property may
look for and be apprised of the presence of it. It
is otherwise of the office of a Notary Public. It
is not a place in which bargains are made ; altho’
after the parties have agreed, they may resort thi-
ther to havethe evidence of their respective rights
and obligations recorded and perpetuated. The
thing which is the object of the contract is very
seldom brought thither, so that the redaction and
execution of an instrument by a Notary Public
does not expose a fraudulent vendor to detection
in the same manner as the production of the thing
at a market or fair of sale. The case is ncither
within the words nor the spirit of the Code.

JubemENT For PraiNTIFF.
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o
DETOURNION vs. DORMENON.

Dornenox, whilst Judge, and as such ez officio
Sheriff, of the Parish of Pointe Coupée, conceiv-
ing himself insulted by Detournion, while he was
engaged in selling, at auction, property which he
had seized, upon an execution issued by himself,
issued an attachmeut, and fined and imprisoned
him for the contempt. Detournion having paid
the finc and the costs of the prosecution, brought
the present action to recover the moneys thus
paid, with damages for the imprisonrpent.

Davezac for the plaintiff. Although the de-
fendant, as Parish Judge, was ¢z officio Sheriff;
the two offices were distinct. An insult offered
him while he was acting in the latter, could not
be considered as a contempt of his authority in

the former: consequently the money, which he
S

1

FaLr, 1810.
Third District.
(Va0

DEToOURNION
vs.
. Dorxeron.

One disturbing

a parish judge
acting as sheriff,

cannot be prose-
cuted for a cen-
tempt.

‘Tm_137]

1o 1024
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has compelled the plaintif to pay, has been ille-
gally received, and he is bound to refund it.
Fromentin, for the defendant. The defen-
dant acted as Sheriff by virtue of his com-
mission as Parish Judge. The two offices were
inseparably united by law in his person, and de-

.rived from the same appointment and commis-

sion. An insult offered to him while he was
discharging his duty as Sheriff, was a contempt
of his authority as a Judge; as much so, as if
offered when he was sitting on the bench for the
trial of a cause. Whether the behfiviour of the
plaintiff at the auction amounted to a contempt,
1s a quesiion of which the defendant had the ex-
clusive cognizance. The power to punish it, in
this summary manner, was vested in Parish
Judges, to enable them to support the dignity of
the officc. The exercise of it was a judicial act,
and if, in doing it, the defendant misconceived
his authority, the error.was a judicial one, for
which he is not liable to a suit.

Davezac, in reply. This Court being the su-
preme tribunal of the territory, has constitution-
ally a controlling power over all inferior Courts
and magistrates. Whenever any of them err or
act in a tyrannical or illegal manner, this Court
has the power and is bound to correct the error
and redress the injury.

By the Court, Mattusws, J. & Lewss, J. The
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insult offered to the defendant, cannot be con- Fart, 1810.

. o e qse . Third District.
sidered as a contempt of his judicial authority, | g~
which he had power to punish in this manner. Derourston
This Court is bound to keep all inferior Courts ‘DOR:’,;'NO,,,
and magistrates within the limits of their respec-
tive powers, and to punish wilful transgressions
of them.

JupemENT FOR THE PLAINTIFF.
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—

Friday, 23d November, 1810.

At the request and on the application of a
large majority of the members of the Bar,

It 1s Orperep by the Court, that the following
Rules be adopted, viz.:

1st. That before the first Monday in Decem-
ber next, every person practising in this Court as
Counsellor or Attorney, shall elect, whether he
will practice as Attorney or as Counsellor, for
the term of one year from the time of such
clection :

2d. Taar after the said first Monday in De-
cember next, no person shall practice in this
Court both as Counsellor and Attorney at the
same time.

3d. That the duty of the Attorneys shall be
to prepare, sign, and file all pleadings, to take
out writs, and citations, to see that all entries
and orders of Court be duly made, to superin-.
tend the summoning of witnesses, and setting
down and preparing the cause for trial or argu-
ment, and to make all motions in Court which
require no argument by the opposite party.
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4th.  Taar it shall be the duty of the Counsel covrT rovEs.

to examine and correct all pleadings when re-
quired by his Client or the Attorney, to manage
and argue cvery special motion, argument or
{rial. ’

5th.  Awrn persons applying for admission to
practice at this Bar, shall eleet, at the time of
making such application, whether they intend to
practice as Counsellors or Attorneys, and the
Judges expect that no one will apply to be ad-
mitted as a Counsellor until he shall have prac-
tised two years as Attorney, except such as have
now commenced their studies with some practi-
tioner at this Bar.

6th. Tuat no person shall be permitted {o
practice as a Counsellor in this Court who shall
practice as a Counsellor or Attorney in the Pa-
rish Court of the City of New-Orleans; this act
not to extend to causes which may originate in
the Court of Probates.

Saturday, 2d February, 1811,

Orprrep by the Court, that it shall be the.

duty of the Clerk to keep a Motion Docket, upon
which the gentlemen of the Bar shall place their
motions for argument, with the dates of the rules
thereon respectively obtained, and for what;
which said motions shall be taken up on their se-

- niority, beginning with the motions for new trials,

" to be then argued, continued or dismissed ; and
every such motion when continued, shall be
placed at the foot of the said Docket.
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TERRITORY ) Tur TERRITORY vs. BENOIT.
vSs.
Bexorr. Tuae Grand Jury had found an Indictment

One indicted for 2gainst the defendant for an assault with intent
a capital crime {o murder, which is a capital offence.
cannot be bailed. Derbigny moved to have him bailed.

By the Court. It cannot be done. Bail is
never allowed in offences punishable by death,
when the proof is evident or the presumption
great. On a Coroner’s inquest finding a person
guilty of a capital crime, the Judges have often
looked into the testimony which the Coroner is
bound to record, and when they have been of
opinion that the jurors had drawn an illogical
conclusion, admitted the party to bail. But as
the evidence before the Grand Jury is not writ- -
ten and cannot be disclosed, the same discretion

- and control cannot be exercised, and the judges
cannot help considering the finding of the Grand
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Jury as too great‘ a presumption of the defen- FaLs, 1810
First District.

dant’s guilt to bail him. We recollect no case "~ "

in which 1t was done. Hupson

C. J. Marshall who, on the examination of Gnl::'vs.

Aaron Burr, had admitted him to bail, concurred

in the opinion of the Court that he was no lon-

ger entitled to that indulgence after the Grand

Jury found the bill against him.

Bair pENiED.

_.0._..

HUDSON vs. GRIEVE.

THis suit was originally brought in the Parish A parish judge
Court, and before any decision made thereon, :a;:;:t)tb:fﬁ?fl:g
was by consent removed into this Court. by consent.

The plaintiff employed Moreau, the Parish
Judge.

By the Court, MarTiN, J. alone. Judge Mo-
rean cannot appear -as counsel in this case.

The act of 1808, chap. 30, sect. 8, prohibits a
Parish Judge to appear «in any case of appeal
- from a decision had before him.” But the
French part goes further: it forbids him de s
_ présenter pour les affaires qui auraient été déja portées
* @ leur tribunal—to appear in any affair which may
have been brought in their respective Courts.
In this territory the laws are passed in both
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the French and English languages, and the signa-
tures of the President and Speaker, as well as the
approbation of the Governor, arc put to a bill
drawn in each language. There are therefore
two originals of the same strength and validity,
neither can control the other—they must be ta-
ken as two laws on the same subject, and con-
strued together. The Parish Judge being ex-
cluded by the French part, is as well excluded
as if he had been so in both originals.

_..W_
LARRAT vs. CARLIER.

Tue defendant prayed a continnance on an
davit stating a certain fact which he expected
to prove by the absent witness.

Mazureaw for the plaintifl. I will admit, at
the trial, the fact to have been sworn to by the
witncss.

Brown for the defendant. If the counsel for
the plaintiff will admit the existence of the fact,
we have no objection to proceed to trial. But if
the fact is only admitted as if sworn to, and wit-
nesses are to be introduced to contradict it,by the
detail of circumstances from which it is expect-
ed to draw an inference that the fact cannot have
existed, and cannot have been sworn to without
perjury, we will want the absent witness, in order
that by giving his testimony with the same par-
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ticularity he may show that he is entitled to be- Farz, 1810.
First District.

lief. PNy

By the Court, Martiv, J. alone. When LA:‘);‘“‘
circumstances exist which give rise to suspect CARLIER.
that a party insists on the presence of his witness
at the trial for the sole purpose of delay, the
court may impose terms on him. In this case,
although the suit has been a considerable time
on the docket, it does not appear that it ever was
continued on the affidavit of the defendant. He
has taken everylegal means in his power to have
the witness here, he not only subpeenaed him,
but has taken process of attachment against his
person, he may therefore demand the continuance
-+ ex debito justitice.

Ir any term could be imposed, perhaps those
offered by the plaintiff’s counsel could not be
considered too hard. I am however unable to
recollect any case in which the court has ever
gone so far, in Great Britain or the United States:
except in the state of Massachusetts, in which, by
a rule of the Supreme Court, the party praying
a continuance, cannot have it, if his opponent of-
fers what is now proposed to the defendant. .4-
mer. Precedents, 570. T am unwilling to say that
this rule is an improper one, but, I cannot
impose it in a particular case, in which the refu-
sal to accept the terms is the only ground of

s"spicion.

CONTINUANCE GRANTED.

T
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Farn, 1810. Tue TERRITORY vs. ROSS.
First District.

‘—— -~ THE defendant was found guilty, under the act
Tereirory £ 1805, chap. 50, sect. 15, of aiding and assist-
Ross, ing in the false making and counterfeiting a bank-
“‘E;l;m note of the bank of the U. States, the punishment
anote of the bank of which is imprisonment for life at hard labour.
e %% Alevander for the defendant. The judgment
the territory.  ought to be arrested. The factstated in the in-
dictment is an offence against the United States.

8 Laws U. S. 257, for which congress has pro-

vided a different punishment : imprisonment for

a period not less than three, nor more than ten

years, and a fine not exceeding five thousand dol-

lars. Crimes against the United States are ex-

clusively cognizable in their courts. 1 Laws U.

S. 55. There being therefore two laws on the

same subject, the act of Congress, which is the

supreme law of the land, Const. U. S. art. 6, des-

troys the validity of the act of the territory. The

subject being legislated upon by the U. States,

the territorial legislature could not act on it. The

truth of this position appears from the act of

Congress which contains an express proviso spe-

cially authorizing the States to pass laws on the

same subject, making an exception in this parti-

cular to the general rule. Ezceptio probat regu-

lam. The proviso is confined to the state legis-

latures and does not extend to those of the terr-

tories. The statute therefore on which the de-

fendant is indicted and has been found guilty, be-
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ing contrary to the act of Congress, the supreme
law of the land, is void and of no effect. It can-
not support the court in giving judgment.

The Attorney-General, Grymes. The proviso in
the act of Congress preserving, to the courts of
the individual states, a jurisdiction under the laws
of their respective states, over the offence made
punishable under the act of Congress, impliedly
secures the same advantage to the territorial
courts and legislatures, which within their re-
spective territories must have the same jurisdic-
tion and power as are exercised in a state by its
own courts and legislature.

By the Court. The proviso, in the act of
Congress, seems to have been introduced rather

to guard against a misconstruction of the enact--

ing clause, than to create or preserve a right to
the states. The passing counterfeited notes of
any bank, to the people of any state, is an injury
which they certainly possess the right of pre-
venting, and if the same act becomes hurtful also
to the interest of the United States, they must
also have the power of preventing the commis-
sion of it. The two rights may exist indepen-
dently of each other, and the exercise of it on
one part cannot prevent it on the other.

Ir the states possessed the right of prevent-
ing injury to their citizens from the making and
passing counterfeited securities, they could not
be deprived of it by the passage of an act of Con-
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Faii, 1810. gress intended to guard theirinterest. The states
First District- ' 0.,01d not be restrained in the choice of the
Avoze’  means which they may see fit to adopt. In some
Bm:{fgw_ of the states the forgery of bank notes is a capi-

tal offence, in others a high misdemeanor only.
Ir does not appear to us that the validity of
the act of this territory is in any degree impaired

by the act of Congress.

MorTiox DENIED.
"‘“0"_
ANDRE’ vs. BIENVENU.

The witness MoTioN for a new trial, on the ground of new
must be named, eyidence discovered since the trial.
and the nature of . . .
theevidence late-  Duncan, against the motion. The aflidavit is
ly discovered,sta- o, ficient, for it does not state the name of the
ted in orderto ob- )
tain a new trial. witness, nor the nature of the evidence. This
court requires it before they will grant a commis-
sion to take depositions. _
Ellery, contra. The act of 1805, chap. 26, sec.
6, provides, that a new trial shall be granted
« whenever new evidence material to the cause
« shall have been discovered after trial, which
« the parly by reasonable diligence could not
« have discovered before.” The aflidavit has
brought the case within the very words of the
law. It is all that can be required.
By the Court. New trials are always in the

discretion of the court, they ought to be enabled
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to judge of the materiality of ‘the facts for the Faur, 1810.
proof of which another trial is desired. 'We re- M
quired it before a continuance was granted in  Macarty
the case of Mann & Bernard vs. Hunt & Smith, Bacsienes.
ante 22. :

P
Moriox pENIED.

ety
MACARTY vs. BAGNIERES.

By the Court. On the sale of a negro it was I a redhibito-
stipulated, that the vendor would be liable to a Y defectbe male
. . Jideexcluded, the
warranty, in the sole case of one of the maladies'vendor remains
specified in the Civil Code, and the plaintiff states liable-
that the negro was, in the knowledge of the de-
fendant, addicted to the habit of running away, a
circumstance which was not communicated to
him.
Tre defendant denies the habit imputed to the
negro, and contends that if the fact be determin-
ed against him, yet the judgment of the court
must be in his favour, because although the habit
of running away be a redhibitory vice, yet the lia-
bility of the vendor, even in this case, is only an
mcident, but not of the essence of the contract of
sale, and that he might lawfully, and did, stipu-
late that he should not be hable for this defect.
. It is in evidence that the negro was kept in
' jail for five months preceding the day of the sale,
for running away; but the defendant contends that'
this is only one act of running away, which alone
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does not constitute a kabiz. But it appears that
soon after the sale the negro ran away again, and
the two acts are considered by the plaintiff as
evidence of the habit. When the length of the
confinement is considered, and when we reflect

that it terminated only by the sale, we must be-

lieve that the defendant was conscious that the
negro had such a habit or disposition to run away,
as rendered it dangerous to allow him that de-
gree of freedom, without which a negro is of lit-
tle service. It appears also that some time before,
the defendant had been obliged to send the negro
to jail, and we have no evidence, out of the de-
fendant’s argument, of the nature of the fault he
had committed. We are induced to conclude,
from the presumption which rises from the long
confinement of the negro, and the unwillingness

of the defendant to trust him out of jail, that the -

negro was addicted to running away, in the
knowledge of the defendant. This is a redhi-
bitory defect in the civil code, 359, 367. It was
so in the Roman law. Servus fugitivus vitiosus, and
the plaintiff has cited a number of authorities
from the Spanish jurists.

Bur the defendant contends that the parties
have a special contract ; the vendor has stipulat-

ed that he should not warrant against the defect !

complained of, and the plaintiff has impliedly re-
nounced his right. ' '

In order that a redhibitory defect may be ex-
cluded from among those which give a right of

’
1l

[

’

/
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action to the vendee, it must have been excluded _Farr, 1810.

n good fuith by a particular clause.

Tae exception is in good faith, when the ven-
dor, ignorant that the thing sold has a particular
defect, stipulates that he shall not be liable to
warranty in this respect, under an apprehension
that the defect may exist. But if the vendor has
knowledge of the defect, and instead of declar-
ing it, as he ought to, stipulates he shall not be lia-
ble on account of it, his dissimulation is a fraud
which will render him liable to the warranty,
notwithstanding the clause derogating to the
plaintiff’s right. L. 14, 9, f. de JEdil. Pothier
Contrat de Vente, 220, n. 110.

JuDGMENT FOR PLaINTIFF.

R N—
NEWCOMBE vs. SKIPWITH.

By the Court, MarTIv, J. alone. 'This is an ac-
tion on which process of attachment has been
sued out and levied on a negro woman, the pro-
perty of the defendant, who is stated to be a re-
sident of the village of Montesano, near Baton
Rouge, under the 11th section of the act of 1805,
ch. 25, which authorises the issuing of that pro-
cess, « for the recovery of a debt due from a
person residing out of the territory.” The de-
fendant alleging that Montesano is within this
territory, has prayed that the process of attach-
w:ent may be set aside.

First District.
NV

Newcoumee
" vs.
SK1PWITH.

Montesano is

within tie terri-
tory of Orleans.
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It is admitted by both parties that this village

« s lies within that tract of country, of which the

NewcoMBE
vSs.
SkIpwITH.

Governor of this territory has lately taken pos-
session, under the proclamation of the President
of the United States of the 27th of October last,
and which was hitherto known under the name
of West-Florida. )

Tue plaintiff’s counsel has resisted the mo-
tion of the defendant’s, on the ground that this
proclamation and the proceedings of the Gover-
mor under it, were acts wholly unauthorised by
law, and therefore have wrought no change in the
national character of the people, nor impaired
the right of the Spanish crown to the soil; fur-
ther that, admitting that by these proceedings the
right of the United States has ripened into a com-
plete title by the possession, still the country
could not by the proclamation be added to this
territory, the boundaries of which are fixed by
law, and canneither be enlarged or narrowed by
the executive of the union.

He has contended that, although the lands on
the castern bank of the Mississippi to the river
Perdido were, before the peace of 1763, part of
the province of Louisiana, they were at that
time carved out and transferred to the British,who
erected them into a distinet province, under the
name of West-Florida, and that on the surrender’
of the British title to Spain, at the peace of 1783,
although the provinces of Louisiana and West-
Florida were placed under the administration of
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one officer, yet they were still considered as dis-
tinct provinces—the administrator taking the ti-
tle of Governor-General de las provincias (in the
plural) de lo Louisiana y la Florida occidental—
that by the treaty of St. Ildefonso, Spain having
parted with nothing but the colony or province
of Louisiana, her title to that of West Florida is
unimpaired ; and the defendant must therefore be
considered as residing within the Spanish-do-
minions, and his property, in this territory, con-
sequently liable to be taken hold of by process
of attachment.

Tue defendant’s counsel has replied, that the
province of Louisiana was ceded with the ex-
tent it had, at the cession, in the hands of Spain—
and that it had when France possessed it—and
such as it should be after the treaties subsequent-
ly entered into between Spain and ether states *

Trar although the governor-general took the
title mentioned by the plaintiff’s counsel, yet the
records of the country show that for certain pur-
poses, the province of Louisiana, in the hands of
Spain, extended to the eastern shore of the Mis-
sissippi. We frequently meet with papers entitled
Provincia de la Luistana, Distrito de Natchez, Pro-
vencia de la Lwisiana, Distrito de la Mobile.

Taar France occupied the country on both
sides of the river from the year 1698, when she
began her establishments at Biloxi, under the
name of Louisiana, till the 3d of November 1762,

when by a secret treaty the igland on which
1
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stands the city of New-Orleans and her posses-
sions on the western banks of the Mississippi,
were ceded to Spain. Itis true, almost seven
years elapsed before the Spanish troops took ac-
tual possessioxi of the country, but during that in-
terval, since the court of France put no obstacle
to the possession of the country, it must be intend-
ed between France and Spain, the possession of
the former was the possession of the latter. On
the same day, that the secret treaty transferred
the western bank to Spain, were signed the pre-
liminary articles by which the eastern was trans-
ferred to Great Britain, and the definitive treaty
was signed on the 10th of February following—

- so that the title of France to all her possessions
* on the Mississippi, to the whole province of Loui-

siana, was transferred on the same day: The
words when France possessed it, (the province of
Louisiana) must refer to her possession anterior
to the transfer, and cannot be satisfied, if the
eastern bank of the Mississippi, on which Mon-
tesano stands, be excluded.

Lastry, the province is transferred ¢ as it
« should be after the treaties subsequently enter-
% ed into between Spain and other states.” From
the year 1763 till the peace of 1783, the pro-
vince of Louisiana was confined to the island on
which the city of New-Orleans stands, on the’
eastern bank of the Mississippi. In that year
took place the only treaty between Spain and other
states, which may have wrought any change-—
after it, th\e eastern bank fell again under the ad-

¥
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ministration of the Spanish officer who governed
Louisiana, and may perhaps, though not strictly,
be said to be part of Louisiana: but these latter
expressions have no meaning unless they are in-
tended to attach West Florida to Louisiana in
the cession, in the same manner it was in the ad-
ministration of government.

An~p the counsel has concluded, that as West-
Florida was ceded, and ceded as part of the co-
lony or province of Louisiana, it follows under
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the act of congress that it is part of this territory. -

Tus right of the United States to the country
latety occupied by them, appears to me impro-
perly brought before the court. Non nostrum...
tantas componere lites. When a sovereign takes
possession of a tract of country, respecting which
the claim of a foreign power comes in collision
with his own, his courts of justice cannot inquire
into the validity of his title. It suffices for
them that the new territory has been de facto
annexed to the general domain. Whether the
annexation violates the rights of another power
is a political, not a legal question. In vain would
they inquire into a case in which they could ap-
ply noremedy. If they considered the occupa-
tion of the ground as an illegal act, they could
not order the sovereign’s force to retire; if they
judged it legal, they could not aid him in main-
taining his possession. The country once in his
vower must be governed by his laws; and his

judges must yield their aid in carrying them into
¢xecution.
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Bur it is not enough for the defendant to have
shown that the place of his residence is within the
dominions of the United States ; in order that he
should have the benefit of his motion, he must
show that it is within the territory of Orleans.

Tue boundaries of that territory are establish-
ed by an act of Congress, 7 Laws U. S. 112.. On
the eastern side of the Mississippi they include
all that portion of country ceded by France to the
United States, under the name of Louisinna,
which lies south of the Mississippi territory.

Acrw the lands ceded by France to the United
States, are described in the treaty of cession by
the appellation of Louisiana.

Tue Congress must have considered West-
Florida as part of the ceded territory, otherwise
they would not have referred to the Mississippi
territory as the country to the north of it. They
would have given to the territory of Orleans a
natural boundary, the bayou Manshaec, which
would have bounded it on the north-east, if West-
Florida were not to make a part of it.

In this act the intention of the legislature of
the union to consider West-Florida as part of this
territory is very strongly implied, and it most
pointedly appears in another, that they viewed
it as part of their dominions. 7 Laws U. S. 34.
The President is authorised to erect the shores
of the bay and river Mobile, &c. and west there-
of to the Pascagoula, a separate district for tke
collection of customs.
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I follows that by the law of the land, by a treaty
constitutionally mnade, according to the construc-
tion and interpretation of Congress, West-Flori-
da has become the domain of the United States,
and has been, by the act establishing this terri-
tory, included within the Iimits of it.

Coxgress are the legitimate interpreters of
treaties. 'Totheir interpretation every citizenis
obliged to submit. They have the power to re-
peal them ; for they may declare war, and a de-
claration of war is a repeal of a treaty of peace,
which generally begins: There shall be a firm, in-
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violable and universal peace, and a true and sincere

friendship between, &c. They may declare a trea-
ty no longer obligatory, as in the case of the
treaties with France, in 1798, 4 Laws U. S. 162,
chap. 84. The power of repealing must include
that of interpreting, omne majus includit in se mi-
aus. To the interpretation of the legislature,
the President of the United States was bound to
conform ; he could adopt no other rule; and the
law of the land having made West-Florida part
of this territory, he was bound to see that it
should be thereto annexed, if it could be done,
without waging war against a nation with whom
the United States were at peace. His procla-
mation was therefore legal: so were the pro-
ceedings of the governor under it.

It is true, that till lately the officers of the ter-
ritory, and till now its supreme judicial magis-
trates, have exercised no jurisdiction beyond the
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Farr, 1810.  bayou Manchac. Animpediment existing there-
M to, to wit : the possession of the country by the
Brown’s Case. armed force of Spain. Inter arma silent leges.

The impediment is now generally removed, and
exists only in a small corner: and the United
States are now de facto in possession; their flag
is displayed in it. The chief executive magis-
trate of the territory, and his officers, as well as
the inferior judicial magistrates, exercise peace-
fully their respective powers. This court can-
not refuse to recognise the inhabitants as intitled
to the protection of, and subject to the laws of
the territory.
ATTACHMENT SET ASIDE.
Ellery for the plaintiff.
Alezander for the defendant.

———
BROWN'S CASE.

A dishonest On application to one of the judges, at his
debtor is not en- . .
tiled to relief, chambers, an order was obtained for a meeting
under the insol- of this man’s creditors, and for a stay of all pro-
vent lavs. ceedings against him.

Porter, in behalf of D. Clark, one of the cre-
ditors, read an affidavit, stating that Brown had
fraudulently departed from this territotry, carry-
ing off large sums of money belonging to the
United States, and several individuals, and had
been arrested in London, on application of the

- minister of the United States, and having obtain-
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ed his liberty, by surrendering the moneys at Far, 1810.
that time in his hands, had returned to this ter- W
ritory—that his having held the office of collector Browx's Case.
of the customs, for a long time before his depar-
ture, was a circumstance which precluded the
possibility of his having met with mercantile
losses, and it was not known that any particular
misfortune had lessened his ability to discharge
his debts, :
A rule to show cause why the order for the
stay of the proceedings should not be rescinded
was granted, and
No counter-affidavit being offered :

Bythe Court. The relief granted by the legis-
lature to insolvent debtors is not to be extended
to dishonest ones.

THe voluntary surrender is a benefit which the
law grants to the honest but unfortunate debtor.
Civil Code, 194, art. 107. :

Humaniry, as well as policy, requires that re-
lief in certain cases should be afforded to the
honest and unfortunate debtor, who, from loss or
misfortune in trade, may be unable to pay or sa-
tisfy the debt for which he is confined. Pream-
ble to the act of 1808, chap. 16. ‘

So that whether application be made to stop
the pursuits of creditors, or liberate the debtor
from prison, relief is to be extended to those
who are both honest and unfortunate. Honesty
alone will net be a title, if the debtor has come
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Fare 1810.  t{o his ruin by his own imprudence, without mis-
First District.

— fortune.
Degox Tue preamble of the act goes further. Jus-

Bacae & A, tice equally demands that due care should be ta-
ken to prevent the fraudulent debtor from avail-
ing himself of that relief, and thereby depriving
the honest and industrious part of the communi-
ty of their property.

I~ this case, the debtoris charged with posi-
tive fraud and dishonesty. The fact is not de-
nied. He is unable to account for his alleged
inability to meet his engagements, on th: score
of accident or misfortune. He solicits that re-
lief which the legislature has provided for the
honest and unfortunate. He does not enter the
sanctuary of the justice of his country with clean
hands; its ministers must answer, Procul, procul
estote, prophant.

ORDER RESCINDED.

————

DEBON, Cursror oF MorGAN,vs. BACHE & 4r.

Soi‘yehnettherdae';)iz; The plaintiff in behalf of the creditors of

can give prefer- Morgan, claimed one third of the brig Holker,

proad o ‘the g and both parties agreed to submit the cause to

clusion of the the court on the following statement.’

vest! “ Joun Morean, junior, was a merchant
trading in the city of New-Orleans prior to, and
at the time of his death. Prior to his death and

the transfer hereinafter stated, he became in-
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solvent, and largely indebted to the defendants
and others, as appears from an inspection of his
books. The defendants, merchants of New-
York, repeatedly pressed for the balance due
them, and John Morgan, afterwards, to wit:
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sometime in the latter end of May, among other .

property, made a transfer of one third of the
brig Holker to the defendants.

« The following is the copy of a letter address-
ed by the defendants to John Morgan, and re-
ceived after his death by the plaintiff.

“ New-Yorg, June 26, 1809.

“ Mr. John Morgan, junior. -

“Dear Sir,

“ We fully received your sundry documents,
say one third of the brig, assignment of proper-
ty in England, and a letter from Prevost, relative
to Leonard’s notes. We need not say how
much they surprised and perplexed us. Your
letters, also, perhaps written under an agitated
mind, are not so explicit as they ought to be,and
excite consequent and alternate hopes and fears.
You may be unable to extricate us, should the
worst come to the worst, in the manner you
might wish or expect; and it grieves us to say
the frequent losses and disappointments we have
met with from various quarters, render us very
unfit to bear any more. Do, pray, send us a
conditional draft on Page for the amount of in-
sarance.

\ X

1



162

Fart, 1810.
First District.
S

Deron
v$.

Bacue & aL.

CASES IN THE SUPERIOR COURT

« Tue property in England will be tedious as
well as troublesome to get at.

“ W had hoped to have found you had con-
nected yourself with Wellman. He seems
much your friend, and will, we hope, relieve your
mind on his arrival, as we have no doubt of his
friendly intentions. He had just sailed when
your several favors came to hand. The full of
your account is 13,000 dollars, which, with our
shares, &c. of adventures, must make it nearly
20,000 dollars. Brown has received your letters
as to the brig. As yet, nothing has been done
in it, but no doubt he will do every thing that is
right. With every body but Brown, things are
as before. Inthe hope that you may be able to
recover yourself, we have kept it a profound se-
cret.

« Brown has lately bought one half of the ship
Atlantic ; Elms owns the other half; of course
he cannot address her to you.

“ ATTEND to our account with expedition.

“ We mean that except Brown, no body can
even guess at your letters to us, &c. Not that
Brown is likely to act differently than what he
always has, and which our former sentence might
reasonably imply.

“« We are, &ec. !
“« R. BACHE & Co.”

« It is further agreed, that the letter herein re-
ferred to, addressed to the defendants, was sent
by the Holker, which was consigned to th{;:m;

7
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and that John Morgan died the 24th of August,
1809.

“ A. R. Ellery for plaintiff.”

« James Alexander for defendants.”

Ellery for the plaintiff. The transfer of Mor-
gan’s interest in the brig is void. He was insol-
vent at the time of the transfer. It is so stated
in the case.

Avx insolvent is he who fails in his contract for
want of goods. Curia Phil. lib. 2, chap. 11, art. 3,
p.406.  Ord. of Builboa, chap. 16, 1.2, p. 126.

Tue disposition of an insolvent’s property in

favor of any one of his creditors is fraudulent.
Recopilacion de las leyes de Castilla, tit. 5, ley. 19,
hb. 5.

Payment to a creditor in preference to the
others is a fraud. Cur. Phil. lib. 2, chap. 9, art.
15. Fraud is presumed in those who fail. Pre-
sumptions against them are considered as proofs,
tb. art. 16.

AssieniNG over property'to a creditor, in pre-
ference of the others, unless the debtor be com-
pelled by legal means, or payment be made in
the ordinary way as money, paid on a bill or
note ; but otherwise of the delivery of property
even in satisfaction of a bona fide debt. Cooke’s
B.L. 426.

Paymext is fairly made when compelled by le-
gal means ; otherwise in case of a deliberate die-
posal of property. Ib.
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A preference has, however, been held to be

‘e fair, when given under fear of legal process, and

Deson
Ts.
Bacne & aL.

not absolutely voluntary. -1 7. R. 155, Thomp-
son v8. Freeman.

Iv this case, the defendants knew Morgan’s
failing circumstances, and combined with him to
acquire a preference to themselves over the rest
of the creditors, and leave Morgan’s property a
mere wreck. :

Tue act of this territory, 1808, chap. 16, de-
clares void, to all intents and purposes, all as-
signments giving an undue preference to one cre
ditor, in ‘exclusion of others.

Alexander for the defendants. The mere cir-
cumstance of a man’s failure is not necessarily
an evidence of fraud, and a failure may be frau-
dulent, and yet antecedent transactions held to
be fair. /

Paymest made to a creditor on pressing and
repeated demands, has been considered to be
compulsory, and therefore not fraudulent.

Tre Ordinance of Bilboa, chap. 17, sec. 23, pro-
vides, that if a debtor, near failing, or before he
makes his situation known, pays a debt not yet
due, such a payment is to be considered as frau-
dulent. The converse proposition must be cor-
rect—that if he pays a debt already due, the
payment will be deemed a fair one.

It never was determined that a voluntary pey-

. ment, security, or conveyance, made withoul

contemplation of bankruptey, although with
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knowledge in the debtor, (and even in the credi- FFALL, 1810.

. . irst Oistrict.
tor so paid) of the debtor’s insolvency, and com- "
pleted by delivery of possession, shall amount to Bovscier & ar.
an act of bankruptcy, or be void, unless it be at- Scnoo?xi"n AxN.
tended with other circumstances of legal or ac-
tual fraud. Cooper’s B. L. 147.  Hopkins vs. Ger-
7y, 7 JMod. 139.

Pavment at the instance or on the pursuit of
a creditor is a jforced payment ; even a transfer
of property. Paymentnotvoluntary when there
is an intermediate demand. Baily’s ass. vs. Ber-
nard & others, Campbell N. P. 416.

# Tueact of 1808, chap. 16, is an act suz generis,
the provisions of which ought not to be extended
to other cases by implication.

A debtor, ininsolvent circumstances, may bona
Jide give a preference to one creditor to the ex-
clusion of others, and such preference, though
voluntary, is valid, unless done in contemplation
of bankruptcy. And even if an act of bankrupt-
cy be contemplated by the debtor, yet, if at the
instance, and on the application of a particular
creditor’,ghe}pays such a creditor, or assigns him
property, such payment or assignment will be
valid, as dgainst the assigns of the bankrupt.
5 Johnson, 413.

' Furtuer Arcumest. See Post.

———
BOURCIER & LANUSSE vs. SCHOONER ANN.

Tuis was an action brought to recover the Provisions fur-
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PFALL,D 1810.  amount of an account of provisions furnished the
Yirst District. ..
e li_”_c_, schooner Ann by the plaintiffs. The schooner

Bourcizr & ar. had been suffered to proceed on her voyage, and
8.

Scroosen Axy, GUTING her absence, the owner became insolvent.

Upon her return, she was seized by the plaintiffs,
nished for ves- 1 la d their debt il d
sels create a pii- Who claime their debt, as one privileged upon
viiegze, which is the schoouner.

t destroyed by \ N . . .
;:Zr s:i]i;?;e T Bllery for the plaintiffs. By the Spanish law,

the doctrine of privileges is carried further than
by the common law. Provisions furnished a ves-
sel here constituie a privileged debt upon the
vessel herself, in favor of those furnishing them;
and this privilege is expressly stated in the Curia
Phillippica, lib. 2, cap. 12, art. 25.

Duncan contra. The Spanish law undoubted-
ly gives the privilege claimed; but it is not one
of an indefinite or indeterminable nature. It is

-similar to the lien, at common law, in favor of
sailors who serve on board of a vessel, or car-
penters who repairher. So longas they are ac-
tually or constructively in possession, the lien en-
dures, but parting with the posscssion, severs the
lien. Here we find, that the vessel was suffered
to depart from port, and no steps taken to arrest
her; of course, the plaintiffs gave up all claim
to the vessel, and looked only to the owner for
the payment of their demand. Under such cir-
cumstances, would sailors have a right to libel 2.
and will the principle be carried further in favor

of the purveyors of a vessel, than those ‘whe
/

4
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serve on board of her ? If this lien still exists, Farr, 1810.
First District.
after the vessel has performed one voyage, would .
it not equally exist after she had performed aBovrcier & ar.
dozen ? Where then shall we find the boundary ¢ % =
or draw the line ? Isit'to be anindefeasible one,
unaffected by time or circumstance ? Has not the
law fixed its limits and duration, as in the case of
all liens, namely, during the possession by the
claimant of the subject matter, to which the lien
attaches, and which applies equally to factors,
bailees, landlords, carpenters, sailors, &c. A
voluntary parting with the possession, operates
a severance of the lien ; the moment this vessel
was suffered to leave this port; this lien was dis-
severed.
Ellery in reply. Having shown the general
principle, as established by the Spanish law, I
left it to the opposite counsel to point out an ex-
ception in this case, if any existed. Iam referred
to liens, under the common law, where keeping
possession is necessary to their preservation. But
I never concluded this was a lien; Iclaimed it .
as a privilege. Liens, I know,imply possession
on the part of the claimant, and are destroyed by
a voluntary surrender ; but a privilege does not
imply such possession, and is destroyed only by
" novation or prescription. Possession is necessary
to the formation and existence of the one, the
other depends upon the quality of the debt; the
one is rather the offspring of the common law :
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FI:;\;L,DEJ?:& the other owes its existence to the civil. The
™~ Drivilege of workmen, for instance, upon the
B°URC"3“ & aL building upon which their sevices have been
ScHooNER ANy, rendered, implies and requires no possession, ac-
‘tual or constructive, on their part, and though
the building may have beensold and resold, still
their privilege, which forms uponit a legai mort-
gage, follows it through all its changes and trans-
fers, and enures until barred by a lapse of time,
or a change of the debt. The privilege of those
who provision a vessel, is placed upon the same
/ footing, and ranked in the same class.—Neither
is the present claim weakened by any laches or
want of diligence on the part of the plaintiffs.
The provisions furnished were for the very voy-
age from which the vessel has just returned, and
probably were the last articles laid in before her
departure. The plaintiffs never had possession
of her, neither were they supposed to know the
moment of her departure. These claims, too,
are generally the last accounts settled by the own-
ers. If the vessel had been sold, a new question
might have arisen ; though in that case, I contend
she would have been bought with all her bills and
incumbrances upon her ; but here the property
was not substantially deserted, it is in the hands
of the syndics of the creditors of the owner.
By the Court, Marrin, J. alone. The autho-
rity cited out of the Curia Philippica is conclu-
sive as to the creation of the privilege, and I
am not able to say that the departure of the ves-
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sel destroys it. Provisions, as well as the cargo Fair, 1810.
fi hased at a sl & First District.
of a vessel, are often purchased at a short credit, g~
and the bills are seldom broughtin till the vessel Terrrtory
. .oy . . vs.
has sailed. Both the authorities and principles  Nygexr.
are in favor of the privilege and its continuance,

JUDGMENT FOR PLAINTIFFS.

—w—-
TERRITORY vs. NUGENT, Ante p. 117,

By the Court, Martiv, J. alone. The defend; The offence
ant’s counsel has moved in arrest of judgment, on must be express-
. . T .. ly stated to have
account of the insufficiency of the indictment; it y.o." committed
not appearing, with the requisite certainty, that within the juris.
. -y . . diction of the
the offence has been committed within the juris- ¢oqyt,
diction of this court. -
Tue words, Territory of Orleans : First District,
are in the margin, and the offence is stated to
have been committed in the city of New-Orleans,
It is contended that the indictment ought to have
gone further, in the description of the place;
that the words, in the district aforesaid, ought at
least to have been added, in order to connect
the city with the district, in the margin,
~ In support of this position, the counsel has
+ first .introduced the case of the king vs. Fosset,
cited in 3 P. Wms. 497, in which the court said
that «if the county is in the margin, and the '
« place, in which the act is supposed to have
« heen done, 1s not said to be in comitatu predic-
« fo, it is HL”

B
~.

Y
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Tue authority of Hales, in the Pleas of the

o~ Crown, vol. 2, 180, is next invoked. <« Suffolk

TERRITORY
vs.
NUGENT.

“in the margin, the indictment supposing a fact
“ done, apud S. in comitatu predicto, is good,
« for it refers to the county in the margin.”
From which it is implied, that without such a re-
ference, it would have been bad.

Tae attention of the court is next drawn fto
3 Bacon, 99, Verbo Inpierment, where it is said te
have been «generally holden that the want of an
« express allegation of the precinct, where the
« offence happened, is not supplied by putting it
“ in the margin of the indictment, unless it goes

"« further, as by adding in comitatu predicto.”

Bur the Attorney-General has replied, that
the dictrict is in the margin of the indictment,
which is sufficient : and he relies, first, on 4
Comyns\393, where it is said that, the place is
sufficient, without the county, if the county be
in the margin. Secondly, on Hawkins P. C.
220. «In some cases it has been holden—that
« if the county be expressed in the margin, the
“ place in which the offence is laid, shall be in-
« tended to be in the same county.”

Or examining the last authority, I find that the
author adds «but the greater number of autho-
rities require a greater certainty.”

He cites, as to the first part of his proposi-
tion, 1 Bullstrod, 203, Kelway, 33. 1 Siderfin,
312, and Croke James, 167. The two first re-
ports are not within my reach. The case in
Side?ﬁn is that of Rex vs. Skerrett & others, and
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supports the proposition. That in Croke is F:E‘:‘::‘Li)}sill'i(():.t
Leach’s case, which rather supports the converse. o ~aa_-
Iy order to show thata greater certainty is re- TE";‘;““
quired, he cites 1 Siderfin 345, Croke Eliza, 606;  Nucexr.
6717, 738, 751, Croke James, 96, 276, 2 Keble 302,
3 P. Wms. 439.
Tre case in Siderfin is in point, but is only an
obiter dictum. ‘
Tue first in Croke Eliza is Child’s case, in
which the objection prevailed. The next is
Lewson vs. Reddlestone, a civil case, in which
the court rejected it. The following is Ludlow’s
case, wherein two objections were made : the
first, that now under consideration; the other,
that it did not appear before what justices the
indictment was taken: the indictment was held
insufficient. The last is Hammond vs. the Queen,
in which the objection prevailed.
Tue first case in Croke James is Quarles vs.
Searle—it goes but little way to support the posi-
tion, being a civil action. In the other, Thomas’s
case, it does not appear the county was in the
margin.
THE case in Keble is the King vs. Yarrington,
on an indictment for a riot, and fully supports the
objection.
Tue case in Peere Williams is the one relied
upon by the defendant’s counsel.
_ So that it must be concluded from the exami-
nation of the authorities cited by Hawkins to es-
tablish the principles contended for by the de-
fendant, that his conclusion is correct.
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Bur the Attorney-General has urged that the
repetition of the district in the margin, is an ua-
necessary prolizity, and.the legislature of this ter-
ritory has provided that the forms of indictments,
divested of unnecessary prolizity, should be accord-
ing to the common law of England. 18005, chap.
20, sec. 33.

THe forms of indictments are to be according
to the common law of England.

Blackstone lays it down as a general rule, that
the decisions of courts of justice arc the evi-
dence of what is common law. 1 Comm. 7i.
According to this writer, the judge’s knowledge
of that law, is derived from experience and study,
fromtheir being long personally accustomed tothe
Jjudicial decisions of their predecessors; and these
are the principaland most authoritative evidence
that can be given of the existence of that, which
forms the common law. It is an established rule
to abide by former precedents, where the same
points come again in litigation, as well 1o keep
the scale of justice even and steady and not liable
te waver with every new judge’s opinion, as also
because thelaw in that case being solemnly de-
clared and determined, what before was uncer-
tain, and perbaps indifferent, is now become a
permanent rule, which it is not in the breast of
any subsequent judge to alter or vary from, ac- -
cording to his private judgment, but according
to the known law of the land ; not delegated to
pronounce a new law, but to maintain and Cx-
pound the old one. /b. 69. '
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Iv the present case, I find, that according to
the greatest number of decisions, and opinion of
the most authoritative writers, the indictment has
not that sufficient certainty, in the description of
the place, in which the offence was committed,
which the common law requires. In similar ca-
ses, the judges in England, and in the United
States, have not deemed themselves warranted
to pass judgment. I must follow their example,
unless there be some clause in our statute book,
which authorises a deviation from the marked
path.

the legislature has authorised the judges not to
require unnecessary prolizify.

How shall I ascertain what is unnecessary pro-
Lizity 2 1f 1 open the records of the cases which
have hitherto been decided, 1 find that what the
prosecutor for the territory calls an wunnecessary
prolizity, has been held, by wise judges, an essen-
tial averment, the absence of which vitiates the
indictment.

Bur it is replied, that the legislature were con-
scious that, under the strict principles of the
common law, there are frequent instances of cul-

\_prits escaping the punishment due their crimes,

through the overnicety of the judge, in allowing
objections to the sufficiency of the indictment.
This may be. Butin thus requiring courts of
criminal jurisdiction to swerve from the common
law, some clue, some standard, ought to have

Tue Attorney-General presents one. He saysl

17

Farn, 1870,
First District.
R
Torrirory
vs.
NvcexT.
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been given them, besides human reason, that
is as various as the physical and mental capaci-
ties of men. If this is to be the rule, the judge
must not declare, but make the law, as he pro-
ceeds.

THE offence, charged in the indictment, be-
ing the publication of a libel against one of the
judges of this court, it will not be readily ima-
gined, that any of the others could be without a
due sense of the necessity of punishing it ; what-
ever may be the ideas out of doors, at the pre-
sent juncture.

However anxious any gentleman, honored
with a seat on this bench, may be of the testi-
mony of his own conscience, he will deem it his
duty not to remain satisfied therewith. Jealous
of his honor, as well as of the integrity of his
mind, he will remember that his reputation is no
longer his property, that his country views it as
a chattel of which she considers herself as the
owner—that it would be to betray her interest,
to disregard the opinion of the public, an inflexi-
ble censor, who fails not to impute to the body the
faults of any of its- members—that a suspected
judge, casts often on those among whom he sits,
the fatal contagion of a tainted reputation.

Urper these impressions, although I regret to-
suffer this opportunity of making a necessary ex-
ample to pass by, I should regret stillmore a de-
cision which would disable the people of this ter-
ritory from saying, with our fellow-citizens of the
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United States, and a celebrated British jurist, Farw, 1810.
¢ The freedom of our constitution will not per- M,
“ mit that, in criminal cases, a power should be Astoxn
“lodged in any judge, to construe the law, other- Mo:if;'m.

« wise than according to the letter.”

JUDGMENT ARRESTED.

_‘._

ASTON vs. MORGAN.

Morion for leave to amend.

Tre original petition stated in substance, that i Amendment
the defendant, formerly of Philadelphia, but now atter answ%r
of New-Orleans, being before that time indebt- _4;'"_533
ed to the plaintiff £4000 Pennsylvania curren-
cy, the plaintiff] on the day of 1804, re-
covered a judgment for the said sumin the court
of Common Pleas of Philadelphia, which judg-
ment is unsatisfied and unreversed—ard that the
said sum is now due—Wherefore, &c.—and con-
cluded with a prayer for general relief. The
motion was for leave to file an amendment to the
petition, which stated in substance—that the
debt for which the defendant was formerly indebt-
ed as aforesaid, was incurred on the 7th day of
July, 1796, on which day the defendant, with
two others, obliged themselves, jointly and se-
verally, by their certain bond or writing obliga-
tory, &c. (which is hereto annexed, and prayed
to be taken as a part of this petition), to pay
to the plaintiff, &c. £4600, which, when due,
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not having been paid, &c. and the said defen-
dant having departed the state of Pennsylvania,
without having made provision therefor, the
plaintiff’ instituted a suit against the defendant’
by foreign attachment, in the court of Common’
Pleas of Philadelphia, in which the judgment
herein before mentioned was rendered against
the defendant—Dbut that the defendant having no
property known to the plaintiff in Philadelphia,
wherewith the said debt could be satisfied, the
said debt is wholly unpaid and due. ¢ Where-
« fore your petitioner prays the aid and advice
“ of the court in the premises, and that for .the
« said debt, created as aforesaid, and for the re-
“covery whereof the proceedings aforesaid, in
“ the court of Common Pleas aforesaid, have
¢ been had, he may have judgment, and if, upon
« examination of the said proceedings, the court
“ should be of opinion that the same are, from
“any cause, invalid, or insufficient, to be a foun-
¢ dation for the judgment of this court, that then
“ your petitioner may have judgment for the said
“ debt upon the said bond, or writing obligatory,
« upon which the said proceedings were original-
« ly grounded.”

Smith for the plaintiff.

I. As to the fitness of the amendment itself.

Tuis court acknowledges no specific forms of
action, whether of the common or civil law. It
asks of a party only a full and fair statement of
his demand ; it will even aid him in framing #, so
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far as it may consistently with the substantial
rights of the opposite party, and will, if possible,
decide, in the first instance, according to the equi-
ty of the case, without suffering justice to be en-
tangled in forms—judgment may be regularly
rendered upon the petition so amended.—The
amendment corresponds with the truth of the case
—it sets forth the origin of the debt, only with
more particularity of dates and circumstances,
and concludes with a prayer for relief with a dou-
‘ble aspect—JMitford 39, 1 Atkins 325. The de-
fendant need not even alter his plea, [which is
the general issue « That he is not indebted, &c.”]
as might have been necessary if his plea had been
special. 'The proceedings on the foreign attach-
ment in Pennsylvania are, alone, a sufficient foun-
dation for the judgment of this court, or they are
not—if sufficient, then judgment may well be
rendered upon the whole case, as it will now ap-
pear, setting forth the foundation of those pro-
ceedings with more minuteness, and containing
a prayer for relief in the alternative. If insuffi-
cient, justice requires that the plaintiff’ should
recover his debt in some form, and the amend-
ment asks only particularly for that which, per-
haps, might be granted under the general prayer.
. But if the amendment be refused, the plain-
tilf may discontinue and commence de novo, a
course which would subject him only to further
expense and delay, without advantage to the de-
fendant.
7
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IL. Is it any objection to this amendment, that

— , the cause is at issue.

ASTON
vs.
Morcan.

The general rule that governs even the strict-
er practice of the courts of Great Britain, on
the subject of amendments, is that they shall be
granted, or refused, as may best tend to the fur-
therance of justice—7¢ 7. R. 703—with these
exceptions only, that the amendment be not whol-
ly foreign to the case, that the plaintiff has not
been guilty of any unusual delay, or vexatious
practice—that the defendant be not surprised
or oppressed——[the latter exceptions to the ope-
ration of the rule will not be urged in this case.]

Ox this principle, in chancery, if, after an-
swer, the plaintiff thinks his bill not framed to
suit his case, he may obtain leave to amend and
adapt it to his case ashe is advised—Jitford 263.
So, too, after a cause has been at issue, witnes-
ses examined, and publication passed, a plaintiff
has been permitted to amend by adding a pray-
er omitted by mistake.—JMitford 263, wfemng to
3 Atk. 583.

In the case of the executors of .Marlborough
vs. Widmore, after plea of the statute of limita-
tions pleaded, the declaration amended so as to
charge the promise to have been made to the ex-
ecutor, instead of the testator—2d Stra. 890,
So in Rezx. vs. Armstrong, after issue joined and
the cause had been carried down to trial, and not
tried merely from pressure of business at the

'
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assizes—plea withdrawn and substantially chang-
ed. Andrews 113. ‘

In Rex. vs. Wilkes, 4 Burr. 2568, information
amended after plea pleaded, and this may be
done though the defendant is thereby compelled
to alter his defence—same case, page 2572, Justice
Aston.  In Cross vs. Hayen, 6 T. R. 543-4, penal
action, leave was granted to amend the declara-
tion after the cause was carried down to trial,
and after the time limited for bringing a new ac-
tion had expired.

Ix Petre vs. Kraft, 4 East. 433, a penal action
on the statute against bribery, leave was given
to change the venue after issue joined, and after
the time limited for bringing a new action, though
without affidavit, that it was the same fact for
which the action was originally brought.

Dover vs. Maester, Ibm. 435. the same point de-
cided.

Tue doctrine, that there must be something to

amend by, is a nicety now exploded in the courts
of Great-Britain. .

Mullett vs. Denny, 2 Stra. 806, amendment
may be made though there be nothing to amend
by.

Wilder vs. Handy, Ibm. 1151, same point and
after verdict. '

Marshal vs. Biggs, Ibm. 1162, same point—also
1 Stra. 583. leave given to file a new bill to a-
mend by.

7T. R. 299, 300, an original may be amended.

179
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Tue following authorities were also cited in
support of the amendment—1 Burr. 397, Rez. vs.
Phitips. 7T T. R. 55. .

Tomlinson and another vs. Blacksmith, 7 T. R.
132, Bishop vs. Stacy, 2 Stra. 954. Ayers ve. Wil
son, Doug. 385. 2 Doug. 544. Cowper 843. Wash-
tngton 318. 2 Burr. 755, Aldon vs. Chip. and 2
Burr. 1099, Bonfield qui tam vs. Milner.

Ellery and Duncan for defendants. It is diffi-
cult exactly to know the principles which go-
verned the practice of the Spanish tribunals up-
on the subject of amendments, as they had no
reporters, and we are favored with no adjudged
cases ; and from the difference also-of our pro-
ceedings, it may not, perhaps, be possible to find
in that quarter opposite principles. At all ad-
ventures, had any principle or precedent there
existed In favor of the proposed amendment,

-the industry of the counscl would have disco-

vered it. -Let us then look to those courts from
which our forms of proceedings are copied, or
to which they are closely assimilated, and to
which also we are referred. In courts of chan-
cery, great liberality upon the subject of amend-
ment has always been indulged, and every neces-
sary aid is there given to parties, in suffering
them so to shape and model their proceedings,
as will best adapt them to their case. But this
principle has its limits : there is, in every cause,
a point, where no substantial amendments can be
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mtroduced, or change of the proccedings be suf-
fered ; and this is, after publication passed, and
the cause set down for hearing. At this period,
it will be found, that all amendments are exclud-
ed, except that of correcting mistakes, clerical
omissions, or adding new or proper parties, but
no new changes can then be introduced, nor any
new material fact put in issue, which was not
before in the cause. 1 Har. Chan. 94, 3 Atk. 371.
Goodwin vs. Goodwin.  Dig. Chan. Rep. 374.
The party, however, has always his remedy, by
a supplemental bill, or after a decree, by a bill
ofr eview. Neither is this principle affected by
the authorities produced on the part of the pe-
titioner: they apply generally to amendments
made in a more early stage of the proceedings’
or to the'rectificationof errors, or the insertion of
malter omitted by mistake, like the prayer of a
petition, which, perhaps, the court itself would
have rectified or supplied. The amendment is
contended to be a fit one, and the time reasona-
ble, within which it ought to be introduced : but
the fitness. of it may well be questioned, and the
late period when it is brought forward, even if
intrinsically proper, would now render it unfit.
About a year has elapsed since the filing of the
petition, the issue has been joined, the answer
filed, and the cause marked for hearing. Cannot
this be deemed an unreasonable delay, and will
not the court be scrupulous in admitting an a-
.mendment, after so great alapse of time, and

18t
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in so late a stage of the cause? Again, does the
amendment proposed to be made, consist of any
new matter discovered subsequent to the institu-
tion of the suit? No, the bond which is wished
to be made part of the pleadings, has always
been in the power of the petitioner; shall he be
permittad, with no show of diligence, to depart
from the uniform practice of the courts ? If the
introduction of this bond is so important, is there
no other way, by which he may be benefitted
by it? Can he not discontinue and institute a
fresh suit in a form more to his mind? And as
there 1s no seizure, attachment, or bail in the
present case, he will lose no security by a dis-
continuance. Neither in point of time will he be
much a loser, as we shall have to file a new an-
swer to his amended bill. This amendment is
objected to, not so much from any apprehension
of 1its effect, when made, for we think 1t favora-
ble to us, but to preserve a fair, certain and
uniform practice. . And if, under these circum-
stances, and at this late stage of the cause, this
amendment is allowed, when shall we ever be
ready for trial ? New counts may be wished to
be added, and new facts put inissue ; thus the
certainty of proceedings will be lost, the expense
of suits augmented, and the practice of the court
perplexed.
By the Court. When the court believes, that,
by allowing an amendment, they will enable the
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parties sooner to arrive at the determination of Farr, 1810,
their differences, than by rejecting it, and the M
party who resists the amendment is unable to ~ ApeLie
point out any ihjury which he is likely to sustain g, iec o
by the amendment; they will consider that inju-

ry would be done to both if they compelled the

plaintiff’ to dismiss his suit.

" MoTion GRANTED.

P
ADELLE vs. BEAUREGARD.

- Tre plaintiff, a woman of colour, claimed her TPersons of co-

lour are presum-
freedom. ed free : negroes-

Paillette for the defendant. The p]funtlﬂ' must gtherwise.
. prove that she was born free, or has been eman-
cipated.

Ellery for the plaintifft  Evenif the defendant
could prove his possession of the plaintiff’ as his
slave, still the Spanish law would require him to
produce some written title, or at least that he
acquired possession of her without fraud. Par-
tide 3 tit. 14,1 5 ~

By the Court. Although it is in general cor-
rect, to require the plaintiff to produce his proof
before the defendant can be called upon for his,
it is otherwise, when the gnestion is slavery or
freedom. The law cited by the plaintiff is cer-
tainly applicable to the present case. We donot
say that it would be so if the plaintiff were a
negro, who perhaps would be required to esta-
blish his right by such evidence, as would de-
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stroy the force of the presumption arising from

o~ Colour: negroes brought to this country being

ADELLE
vs.
BeaAvREGARD.

generally slaves, their descendants may perhaps’
fairly be presumed to have continued so, till they
show the contrary. Persons of colour may have
descended from Indians on both sides, from a
white parent,.or mulatto parents in possession of
their freedom. Considering how much probabi-
lity there is in favor of the liberty of those per-
sons, they ought not to be deprived of it upon
mere presumption, more especially as the right
of holding them in slavery, if it exists, is in most
instances capable of being satisfactorily proved.
Gobu vs. Gobu, Taylor 115.

The defendant then proved he had brought
the plaintiff from the West-Indies; had placed
her in a boarding school in New-York, and in a
few years after sent for her to New-Orleans,
where she resided a few months with him, and
left his house, and in a few days after brought the
present suit.

Tue plaintiff claimed wages for the time she
had resided with the defendant, but the court,
inclining to view her services as the return of
gratitude for the trouble and expense attending
her education, withdrew her claim therefor.

JupemeNT For PramNtirr,
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DAUBLIN vs. MAYOR &c. OF NEW-ORLEANS. Fairn 1810.
' Tirst District‘.
Tue Plaintiff stated he was in possession of
K (,orporatlon
a lot of ground in the faubourg St. Mary,may remove
whex cupon he had built a house and defendants ?O:Z‘as b‘:ﬂt n
1 Yol AN
sent the forgats or galley slaves, who pulled'down ;-
. 1 5
and destroyed the house and drove off the plain. | 52100

tiff from the premises.

Tuz defendants admitted thé demolition of
‘the house by their order, but justified it on the
ground, that it was a new house, and was built -
in one of the streets of the said faubourg. Issue a oy
being joined : . P

‘THE city-surveyo} proved, that hearing that
the plaintiff was building a house in the street
he went on the premises, and drew  he line of
the street, on which he dirccted the plaintiff to
place the house, at a time when three tiers of .- -
bricks only were laid. Nevertheless the plaintiffﬂt ‘

went on, and placed his house cighteen feet in .-
the street.

SomE doubtarose on the accuracy of the line’
drawn by the city-surveyor, but the cause prin-
cipally turned on the question whether admit-
ing that the housc was in the street, the defendants
could lawfully demolish it.

Duncan and Moreau for the defendants. Any
ene may pull down or otherwise destroy a com-
mon nuisance as a new gate or even a new house

erected on the highway. 3 Dae. Abr. 687.
' Aa
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Fart 1810. If one puts wood in the street before his hous®
First District., .
————it s a nuisance. 3 Com. Dig. 28.

DavsL
s, w Trne Corporation are by law authorised to

Blavor or N.make bye-laws for the regulation of the strects
. Onizass, Acts Leg. Co. p. 15, and in pursuance thercto
they have enacted, Ord. Corp. p. 87 that cvery
house to be built should be crected on the line
of the street, to Le given by the city-surveyor,
and that every building crected in the strect
should be demolished at the expence of the
owner.
By the 3 part. lib. 23, tit. 32. If a house
be built on the street, or on the commons, the
Corporationmay destroy it. Greg. Lopez’s note.

MMazurcar and Paillette for the plaintiff. The
authorities cited from, Bacon and Comyns are
evidence of the common law of England, but
we arc not in this terrltory regulated by that law.

'Tur ordinance of the Cor poration cannot avail
the delendants, because it is contrary to the Cons-
titution of the U. S. and contrary to the laws of’
the territory, and their power to make ordinan-
ces is limited by their charter—their ordinances,
when contrary to that constitution and those
laws, are void.

'FiE laws of Spainas they were at the cession,
are the laws of the territory, and every ordi.’
nance of the corporation rcpugnant thereto iy
void.
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Tur ordinance cited is contrary to one of the Farn 1810.

First District.

Leyes del Ordonamiente Real, Ley. 2. lib. 3, tit.——u. 3

14. re=enacted in the Recopilacion de Castilla, Ley

US.
1. lib. 4, tit. 13. to Curia Philipica 175 Art : 22. Mavor or N,

TresE laws expressly provide that if the cor-
poration of any city are disscised of any of
their land, they shall bring suit therefore, and
if they use force to regain possession they shall
forfeit their title to the premises.

By the Court, Martivn J. alone. There is no
mecessity to determine whether according to the
laws of this territory a nuisance may be abated.
by any individual. .

Tue ordinance of the corporation is not re-
pugnant to the constitution of the U. S. nor to
any of the laws of the Territory,

Tue Spanish Laws quoted by the plaintiff’s
counsel relate only to lands belonging to the
gorporation, as their private property. -

STrEETs arc not the property of any one, they
belong to the whole community. They are not
the property of the corporation, for if they were
the corporation could exclude the whole world
from the use of them—on the contrary the use
of them belongs to the whole world. They are
lors de commerce, and cannot be the object of a
contract of sale, Pothier Contract de Vente 15.

Tury have not scised the premises—they
have only removed an obstruction—they have

taken no possession,
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Fary 1810.

First District.
)

WHETON

vs.
M eWNSEND.

CASES IN THE SUPERIOR COURT

Tue 3d partida and the commentary of Greg.
Lopez are authorities in point and accord witl
the Romun Law. Curent autem....Ediles....ut
nullus effodiat vias—neque construat in viis al-
guid....si liber demonstretur «dilibus. JEdiles
autem mulctent eum secundum legem, and quod
Juactum est dissolvant ; Dig. lib. 43, tit. 10.
JupcMENT FOrR THE DEFENDANTS,

———t S5 S I——

WHETTON vs. TOWNSEND.

Afidavitmade  Jorse had obtained an order to arrest the de
beforethedebt fendant, on a petition dated the 7th of February,

{s payable,bad.

to which was annexed the plaintifi’s affidavit,
befare a notary in New-York, stating that the
defendant owed him a sum of money on a note
which would become payable on the 13th of
February and the affidavit of the plaintifi’s agent in
New-Orleans, stating his Dbeliel of the defen-
dant’s intention to remove, &c. under the 224
section of the act of 1807, chap. 1.

Alexander for the defendant.  The order must
be rescinded and the defendant discharged, for
the affidavit is insufficient. The plaintiff has
madc oath at a time when there existed no debt.

By the Court. 'The oath was made seven
days before the note was payable.  There is not
any fact sworn to which could justify the order
o arrest.

ORDER SET ASIBE,
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BARRET vs. BAIL OF LEIVIS. FaLL 1slo.

. First District.

Ax action having been brought on several — -

.. Prouceedings

notes of hand originally payable to Jno. Wood & aouinst  bail

Co. executed by Lewis in Baltimore. The de- iti\)jeda (fmle’l-_ K

fendant, some time after, was confined for debt, t?&}ono‘ phate

made application to one of the Judges for the
benefit of the insolvent law of the-state of
Maryland, executed a bond for his appcarance
on a future day to answer the allegations of his
creditors, was liberated and came to New-Or-
leans, where the plaintiff, indorser of sxid notes,
followed him and held him to bail. Lewis re-
turned to Baltimore, in compliance with the con.
dition of his bond : in the mean while judgment
was had on the notes, and the plaintiff proceeded

against the bail.

A motion was now made to stay the proceed-
ings, supported on an affidavit of Lewis and one
of Shepperd, the bail. Lcwis deposed that a
notice of his intention, to apply for the benefit of
the act of insolvency, had been timely served on
‘one of the firm of Jno. Wood & Co. and of the
day on which he had been bound to appear and
answer the allegations of his creditors. That
he had appearcd accordingly and the matter had
been postponed, from day to day, on the motion
of the counsel of the firm, with the consent
of the deponent to give his creditors the op-
portunity of examining his books, papers and
‘wansactions  in business, That the matter
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Fawr 1810. heing thus delayed till the latter part of the
First District.
. term, the counsel of the firm and that of
Bannnr  Atterbury, another of his creditors, filed allega-
Bam o Ly tions which imposed upon him the necessity of
wis.  procuring evidence from New Orleans, so that
the consideration of the QH(,O“UODS could not take
place during the term and were accordingly
postponed till the next. The deponent further
made oath of his belief that the allegations were
filed with a view to delay him in obtaining his
~ discharge, until judgment could be had against
him in New-Q.leans : and his bail could be fixed
with the debt, and to the declaration of one of
the firm of their expectation of saddling the bail
with the debt.

Shepperd, the bail, stated in his aflidavit the
mability of Lewis to pay the debt, that the tes-
timony had been procured and forwarded to Bal-
timore, and would in the deponent’s belief enable
Lewis to refute the allegations of his creditors,
and that the plaintiff was a partner of Jno. Wood

& Company.

LPrevostand J. R. Grymes, in support of the
motion. The collusion between the plaintiff
and his partner, in Baltimore, in attempting to
prevent Lewis from obtaining his certificate till
it would be too late for his bail to plead it in their
discharge, in the present action, will no doubt
induce the court, if they grant no other relief to
suspend the proccedings against the hail, till it
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Be known whether Lewis will obtain his certi- Farx 18to.
. ey s First District.
ficate, 'The bail is always treated with indul- ———
gence, where no injury is thereby done to the Banker
plaintift. 3 Dallas 478. ‘Bam or Les

No injury would be done to the plaintiff by WIS.

a stay of the proceedings, for if the principal
was surrendered or in custody upon an execu-
tion and afterwards obtained his certificate, the
court would discharge him, as they would the
bankrupt’s property in the hands of the Sheriff.
2 Strange 1196. 1 Bos. and Pull. 427. 1
Burr. 244,

TuE principal is priviledged from arrest, in
Maryland, in conscquence of the Judge’s order
there and therefore the bail could not take him
there untiil the proceedings on his application
for relicf are ended and his final discharge grant-
ed or denied, 1 Bac. 342, 3 Dallas 378.

Ary the plaintif ought to expect is that the
bail may stand as sccurity for the principal’s
final discharge or surrender. 1 Strange 419,

3 Dallas 478. )

Duncan and Alexander, Contra. ‘T'he au-
thorities cited are decisions on the doctrine of
bail as known to the common law of Ingland,

\ or regulated by British statutes. The territorial
statute gives a remedy, tho’ much more sum-

ary, bearing a considerable analogy to the Eng- .
lish Sei. fa. It allows us, on the return of the
2on est inventus after ten days notice, to obtain
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192

Farrn 1810,
First District.
L_._V_.._J

_ precisely where bail on a Sei. fz. would be

ErLmes
vs.
EsTevan,

CASES IN THE SUPERIOR COURT

judgment on motion against the bail, unless good
cause be shewn. When at thi‘s point wec are

when called upon’ to shew cause. The same

.cause which could successfully be shewn in En-

gland would prevail here, with perhaps the ex-
ception of a forced surrender, as our statute

contemplates a voluntary one only.

By the Court. Bail is required in this terris
tory for the purpose of securing the plaintif from

the flight of the defendant and for no other pur-

pose. It is the same in England. The court
will therefore think themselves justified, if in the
attainment of justice, they grant to persons who
become bail the same indulgence, which the
British Judges have granted, -when it does not
appear that the indulgence was granted there in
pursuance of a statutory clause, which is not to
be found in our Cede, ‘

Trey protect the bail against collusion. So
must we. The case appears sufliciently strong to
induce us to give time to the parties to place the
whole matter fairly before the court.

ProcEEpIiNGgs StalD,

— ST T——

LELMMES vs. ESTEVAN, ;

Penpine the suit, the defendant made a

“cessio bonorum, and the plaintift proceeded to

judgment.

/
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Brown for the Syndics. The judgment is
irregulur and ought to be set aside. When a
debtor cedes his goods to his creditors, the Judge
- who orders a meeting of the creditors, directs a
stay of proceedings. It is therefore irreguilar to
go on to judgment in suits against him. Farther,
the cession operates the civil death of the debtor.
He cannot consequently remain a party in a
suit,

Prevost for the plaintiff. The suit originated
by a writ of scizure, which is a proceeding in
rem. On the cession the premises pass to the
creditors cum onere. A creditor who has a lien,
on any part of the estate of his debtor, is not
bound to take any notice of an assignment made
by the debtor. 'Whoever has acquired any in-
terest in the premises is sufficiently notified by
the seizure, and will on application be admitted
to defend the suit.

By the Court. The Judge’s order stops all
proceedings against the debtor, whether they be
carried on against his person, general estate, or.
any part of it.  All procecdings against his per-
son or property are irregular, He becomes by
his cession disinterested, in a certain degree. His
rights pass to other persons, and cannot be af-
fected by legal proceedings to which the new
owners are not parties. \

JUDGMENT SET ASIDE.
Bs

it ]

Farn 1810,

First District.

Ermes
vs., '
EsteEvax.



194 CASES IN THE SUTILRICR CCULT

EFALL _181.0. FAKER vs. FUNT & AL.
&Dm”"' Alexandrr moved to dissolve an attechment
Attachment issucd on the affidavit of a third person, who did
m:l(’,e Ul“;l::of“‘: not st.te himself to be the pldntifi’s agent, nor
when bud. * appeared to have any personal knowledze of the
cluim.

Duncan, contra. The law requires enly that the
dcbtbe swornto.  1In this cose, however, the ¢bes
jection comes too late, for the property attached
has been bonded. '

Alexander for the defendant. It was bonded
by the garnishce and likely with a view to cbtuin
relief by shewing the iilegality of tlie process.

By the Court. The Judze who orders the
attachment must be satitficd of the justice of the
puintiff's demand.  The oath of a person who
does not appear to have any knowledge ofit,
except what he 1cceives from the principal who
docs not swear, cun go but little way to satisfy
him. I the process issued improperly, the
property might be rightfuily obtained by giving
bond, without therehy waving any legal objection.

ATTACHMENT DISSOLVED.
e 1 e
) JOHN GRIEVE'S CASE.
Proceedings  Cessio Lonorum. The Court refused to stay
’s’:’ﬁbi}u{:%ltﬂl rroccedin gs and cppoint provisional syndics, no
* schedule, accompanying  the petition : time
being prayed to make one.

-,

\
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MONRO vs, OWNERS OF SHIP BALTIC. Fatr 18'0.
’ First District.
TH1s was an action to retover damages for ;:;;"htcr .
a stated embezzlement of sundry goods taken rymif away his
out of several boxes, shipped for the plaintiff ’s 00ds:dischar-

. ges the ship.
account. Plea, the general issue,

Tue evidence was that after the arrival of the
ship, the boxes were landed on the levee and
carted to the plaintiff’s warchouse. Afterwards
some customers attending, one of the boxes was
opened to shew them the contents, and a defis
ciency was discovered, "I'he master of the ship was
immediately sent for, and an examination of the
boxes took place in his presence : several of the
boxes evidently appeared to have been broken in,
and a witncss examined two or three days after,
deposed that when the goods were landing, he
had noticed that several ropes roungd the boxes
were broken.

Brown for the defendant, The liability of
the master ended, when the goods were received
by the clerk, on the levee, and carted away to
the warehouse, On the arrival of the ship, the
freighter is entitled to the delivery of his goods—
he is generally unknown to the master—his cart.
men, clerks and servants are still more so.-
Neither is the master to be accountable for the
infidelity of the freighter’s agents at the place of
shipment.” His signature, at the foot of the bill of
lading, proves only the general, exterior and ap-
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!
FaLr 1810. parent quality of the packages receipted for. He
First District. . . i 9
- is to deliver the goods, as he received them.

Moxroe 1 Valin, Ord. de lu Marine.

Owxsnsor  Prevost for the plaintiff. The bill of lading
o, Bat- roves that the goods were shipped in good ore
der and well conditioned. There is evidence that
they were not lunded thus. One witness swears
the ropes round the boxes appeared broken,
The freighter was guilty of no neglect in not
examining the contents of the boxes before his
clerk took them away : he could not open the
boxes, and spread the goods on the levee.

By the Court. The receipt of the goods by
the consignee, without any objection made, is
conclusive evidence of his being satisficd, that
they are in the condition in which they were to
Le delivered. If the consignee discovers, from
the outward appcarance of the boxes or bales,
that they have been opened, he ought either to
refuse to receive them till the contents be exa.
mined, or inform the master of his suspicion,

' and require his attendance, or ‘that of some of
‘ the petsons in the ship, at the warehouse or
other convenient place. But if he takes them
‘away, out of the sight of the master, without
saying any thing, and deposits them in such
place where lic and his agents only have access,
e will be precluded, by his absolute and unqua.
lified acceptance of the goods.
o JunguenT For DEFENDANTS.



CASES'
ARGUED AND DETERMINED
\ » IN THE
SUPERIOR COURT
OF THE
TERRITORY OF ORLEANS.
e e
SPI'{ING TERM—1811—SECOND DISTRICT.

— ¢ e
LEWIS vs. ANDRETVS,

Baldwin for the plaintiff, produced the defen- Serive 1811
II. District.

dant’s power of attorney, and moved that the i

. . . Court cannot
o -
court might, on proof of the execution of it, or try a fact, une

der judgment to be entered. ) less the party
has an oppor-~
tunityofasking

By the Court, MarTIiN, J. alone. It caanot for & jury.

be done. The proof of the execution of the pow-
er, is a matter of fact which is properly triable .by
a jury. The defendant, having had no opportu-
nity of praying for a jury, cannot be said to have
waved his right thereto, -

: MorioNn DENIED.

————Clr % ST —
GRAHAM vs. FORKER @ ELAN.

OxE ofthe defendants having left the territory Leaving peti-
upwards of one year, and the process being left E::&“;};ﬁcs‘;:

at the house in which he last dwelt, there beingno white per-
. . . sonbeing there
no white person in the family : is bad.
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Serive 1811, The Court, MarTt1ix, J. alone, held the sere

1. District.
.l "™ vice was bad.

Pouncur’s DButler for the plamtlff Turner for the defen.
HEIKS © dants. .

VS,

PovpRras.
r—, <t O—

PORCHE 'S HEIRS vs. POYDRAS. * -

Decisory oath Iy the Court, Matnews, J. alone.  This

Comt betil-action was originally instituted in the Parish

ruitay.  Court of Paiat Coupee on a wriling subscribed
by the defendant. 4

In the course of the proceedmgs the plaintiffs
appealed to the conscience of the defendant, and
required him to support his plea of payment by
his oath. On his doing so, the Parish Judge gave
judgment against the plaintiffs,

Tue dcfendant’s counsel contends that this
mcde of a party being interrogated by his adver.
sary and compelled to answer on oath or refer the
oath to his adversary, onthe point in dispute, 1s
authorised by the civil law, and that the oath thus:
tken by one of the purtics, called juramentum-
decisorium, 1s conclusive.

- "T'HE oath, according to the prmcxples of the
) Roman law, can be tendcred in two ways : either
by the judge, where the scales of evidence being
poiscd, he is permitted to satisfy his conscience
by an appeal to that of one of the parties ; or

* Thlq case and the followmg were determined ut a
preceding term.  The opinien of the court is extracied
fiom the minutes,
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when one of them tenders it to the other, with a Sertve 1811,
view to the proof of a fact important to the pro- u.l.[_?:.i:l.b
secution or defence.  But if the fact respecting Porcue’s
which the oath is tendered, be immaterial to the “:;:fs
success of the party who proposes if, the judge FPovouas,
will reject the application.

Ir the present suit had been prosecuted accord.
iIng to the rules of practice, which governed the
tribunals of this country under the Spanish go.
vernment, the production of the writing under
the signature of the defendant, acknowledged by
the pleadings, would have entitled the plaintifis to
an immediate execution, or it wou.d have had
the force of a judgment, aparcjada executoria,
in the lang.nze of those tiibualls.

On an order of seizure being awardzd the de.
fend.nt might hive opposed the prodeediags by a
plea of payment. In this case the solution of the
question, payment or no payment, would huve
rendered the establishment of the fact of payment
a point necessary to the defendant, in his defence
only, not at all important to the plaintiffs, in the
prosecution of their right. If the defendant, there-
fore, had refused to answer, nothing could have
been taken for confessed or admitted. ,

I~ this view ofthe case, I think the oath was
improperly tendered, and the plaintiffs could not
have been compelled to take or refer it—that it
is anullity, and affords no evidence.

Bur, proceeding according to the acts of the

/
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Serive 1311 Jegislature of this territory, itappears to me the

11. District.

———

parties cannot give evidence in any suit, except by

MAGDELEINE gngwer to interrogatories, under the act of 1805,

vs.

Mayor.

C 6. which virtually repeals all rules relating to
the decisory oath.

JupcMENT For THE PrLAINTIFFS.
B s * R AR ~ .

MAGDELEINE vs, J{AYOR.

Mother'sright By the Court. Matncws, J. alone. The

to the guar-

dianship.

plaintiff demands an account of certain property
left to her children by the will of George Olivar,
their natural father, contending that she is by
law and by the will, tutrix or guardian of her
said children, and that therefore, she is the only
person entitled to the administratien and mana-
gement of their property, and further, that she
has, by the will, an indisputable title to a por.
tion of the property during her life.

TurE answer admits the existence of the will,
but traverses her right to the guardianship, which
she claims under the appointment of the court

- of probate of Pointe-Coupee.

Two questions arise, 1st,is the plaintiff by
the will or by law, guardiun of these children ?
'2. If she is, could the tutorship be given to
another person, to her exclusion ? ‘
I. It appears, on the face of will, that the
testator ordered thut the plaintiff should remain
'in possession of the property, to cultivate and
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manage it, till the age of majority of her chil- S;Irfxg?st:iscl.l.
dren. It, therefore, may be fairly inferred that
although she be not expressly named as guar. M *Gl_’uﬂmm
dian, the intention of the testator was that she Mayor.
should act as such. ’ _
IL. It appears, by therecord produced by the
defendant, that he derives the guardianship from.
the civil commandant of Pointe-Coupee and
that he received it in the month of November,
1804, at which time it is very doubtfull, whether
any other tribunal, than the superior court sit-
ting at New-Orleans, was competent to appoint
to the office, which the Spanish laws, then in
force, call a tutor dative, which is not to be
given, when there exists a testamentary or le-
gitimate tutor.
Tre plaintiff was, therefore, if not expressly
by the will, at least by the said law, the tutrix
or guardian of her children, and the appointment
of the civil commandant is consequently void.

JUDGMENT FOR THE PLAINTIFF.
Ce



Srrine 13811,
First District.

Witness cross
examined on a
new point,

CASES
ARGUED AND DETERMINED
IN THE
SUPLERIOR COURT
’ OF THE
TERRITORY OF ORLEANS.

Dt

SPRING TERM—1811—FIRST DISTRICT.

D e L

DURNFORD vs. CLARK.

;

Morron for a new trial. During the trial, a
witness having been introduced for the plaintiff,
was turned over to the defendant’s counsel to be
cross-cxamined :  The counscl, in intcrrogating
the witness on other matters, drew from him the
disclosure of a distinct fact, which had a very
material influence in the determination of the
cause. , :
Tre plaintiff’s counsel objected at the time to
the question, put by the opposite counsel, but be-
ing overruled by the court, now moved for ancw
trial, on this ground.

Ellery for the plaintif.  In the case of the
Dcean @e. of Eli vs. Stewart, Lord Chancellor
Hardwicke said : when at law a witness is intro-
duced to a single point by the plaintiff or defen-
dant, the adverse party may cross-examine to tle
samc individual point, but not to any new mat-
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ter ¢ so, in cquity, if a great variety of facts and Srrive 1811
points arise, and a pluintiff examines only as to &‘_:i_i);it.l_lit)
one, the defendant may cross-examine as to the Duxxronn

same point, but cannot make use of such witness CLTI:. - -

to prove a different fact. 2 Jtkins, 44,

By the Court, Martix, J. alone. 1 have
never known this practice to prevail, and I can-
not, on this dictum, set the verdict of the jury
aside. It must be understocd as a rule of disci-
pline, introduced for the purpose of preserving
regularity, in the admission of testimony. Every
witness must be sworn to tell the whole.truth,
and if the defendant is not allowed to examine
the plaintif’s witness, at first, to any point
material to the defence, he has certainly a right
to call back the witness and cxamine him while
introducing his own testimony. If, therefore,
the defendant’s counsel, in the present case,
might, at any stage of the trial, have compelled
the witness to disclose the fact which has been
drawn during the cross-examination, no injury
has been done to the plaintiff, by obtaining this
part of the cvidence, a little earlicr than in the
regular way. :

FartreRr: the witness closed the plaintiff’s
testimony, and I cannot tell that there was any ne-
cessity for the defendant’s counsel to dismiss him
from the cross-examination and instantly call him
as his own witness, Lex neminem cogit ad v AN A

seu umpossibilia. . : - -
Mortion OvERRULED.
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Serrvc 18110 TAYLOR & HOOD vs. MORGAN.

First District.

—— THE Plaintiff in the petition prayed that the.
Answer to in- defend I hether he had

terrogatories defendant might answer whether he had not re-

extended toa cejyed the goods, for the amount of which the

fact,avoiding

the debt. suit was brought, accompanied with an invoice in

which he was charged therewith as a purchaser.”

The defendant answered in the afirmative, but

added, that he had given no order therefor, and

that the goods were shipped by order and for the

account of a third person.

Depeyster now moved that the latter part of
the answer might be striken off, as not called for
by the question,

Ellery contra. 'The testimony of the defen.
dant is called for by the plaintiff ; he is therefore,
like another witness to tell the whole truth, as
twell what charges, as what discharges, him.

By the Court. This mode of calling for tes-
timony out of the defendant’s mouth, established
by an act of assembly, may properly be likened
to the examination of the party on interrogatories.
There is a case in Ambler which supports the de-
fendant’s position. The plaintiffs, in their ex-
amination, admitted the receipt of a parcel of
sattins from the defendant, and in the same sen-
tence one of them swore he had paid the defen-
dant forthem. The master refused to charge
the plaintiffs with them. The defendant took the
general exception and insisted that the plaintiffs
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ought to have proven the avoidance, as they had Srrixs 1811.
. First District.
confessed the receipt. But the chancellor over-
ruled the objection. Kilpatrick & Thrupp vs.  AsTow
Love. Ambler, 589, Mo::;m.
In the case before this court there is a greater
necessity of extending this rule ; for the fict that
the goods were shipped at the instance and re-
quest of the plaintiifs, if it be proven that they
were charged to them as purchasers, in the in-
voice accompanying them, will, perhaps, easily
be presumed by the jury, as the fact of their not
being ordered by them is a negative fact, which
is incapable of any other proof, than the one
which accompanies the admission.
,Tue case in Ambler is not a solitary one ; the
last cditor refers in the margin to that “of Zalbot
and Rutledge, in which the same decision was
made.
MoTioN OVERRULED.

—— 3t P—
ASTON vs. MORGAN.

. .- . . ded
TrE plaintiff having obtained leave to amend ‘:::ﬁ:::: o e

his petition; and having done so, since the Jast answer before
. ue.
term, and the defendant having filed no new an- 158

swer, the cause was set down for trial.

Lllery for the defendant. It was improperly
sct down for trial, for the parties were not at is-
sue. The plaintiff for want of an answer, might-
have taken judgment.
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gi’;lft"‘gistfi‘ci: * Smith for the plaintiff.  The defendant was

not necessarily bound to file a new answer, and if

Ropinsox  he forebore doing so, the plaintiif might consider

Dx::;sx.{y, the former answer as an answer to the amended
petition.

By the Court. When the plaintiff withdraws
his petition for amendment, the pleadings, on the
return of it, must be made ancw, and if the defen-
dant attempts to delay the plaintiff improperly,
he is to be quickened by the same means as in

the beginning of the suit,
LEAVE To ANSWER.

s 1 S D——
ROBINSONV vs. DRURY.
Defendant b ) . . .
answering we  ArtacumenT levied on a quantity of oil of
vesirreguluri- paline christi.” The defendant put inan answer.

:l’;;:ﬂleatmd” Whren the jurors were called to the book, a
“claim to the oil was put in by a third person.

Depeyster for the defendant, prayed that the
jury might not be sworn, because it was going
to be proven that the property attached did not
belong to the defendant ; so that, as he was not
properly in, the court could not have jurisdic-
tion of the case.

By the Court, MarTIN, J. alone. The de-
fendant, by filing his answer, and putting the
cause at issue, has admitted that he was properly

“brought in, and given jurisdiction to the court.
JurRY sWORN.
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DAVID vs. HEARN. - Serinc 1811,
Iust District.

THE dcfendunt pendente lite, became insol- o A
Plaintitf can-

vent and obtained a stay of proceedings ; no ans- not proceed to
judgment af-
wer bemg filed the plaintiff took judgment. tor o cossion.

Alexander moving to set it a side. Creditors
are to take their ranks, according to the dignity
of their respective debts, at the declaration of
the insolvency. The plaintiff cannot, by any
act of his, ripen his debt into a more priviledged
one.

Depeyster for the plaintiff. As syndics are
"not yet appointed, the defendant notwithstand-
ing the cession rcmains the representative of the
property ceded. 'This case differs from ZElmes
" vs. Estevan, ante 192. The stay of proceedings
prevents any interference with the person or
property of the defendant. Proceeding to judg-
ment is not such as interference. The plaintiff
cannot be deprived of the benefit, which his vi-
gilance and industry have fairly acquired.

By the Court. This case cannot be distin-
guished, from the one cited. No suit can be
carried on without parties. The defendant was
civiliter mortuus. 'The' plaintiff was the only
party. .
JUDGMENT SET ASIDE.
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Serinc 1811, . TERRITORY vs. BARRAN.
First District.

‘——~———  InprcruenT for forgery. Bellechasse, whose
 The apparent .

indorser of a signature, as the first endorser of a note, was
note, admitted charaed to have been forged, was offered as a wit-
to prove the ked
forgery of his CS3 On the part of the territory.  He was aske
hame. whether he had a rclease from the subsequent

cndorser, and answered in the negative.

Livingston and Aoreau for the defendant. He

cannot be sworn. It is provided by the 33d sec-

~ tion of the act of 1805, chap. 50, that the rules of

cevidence in criminal cases, shall be according to
the common law.

A person whose property may be aﬁ’ccted bya .
forgery, is no evidence to prove it upon an indict-
ment. 2. Howking’s P. C.611.

Wury a man is indicted for forgery, the par-
ty, whose hand is said to be forged, shall notbe
admitted to prave the fact. For his hand appa-
rently against him is evidence (until the contrary
be proved) of an obligation; and, therefore, he
shall not be permitted in the indictments, to make -
proof, while he has an interest in the question
(the supposed obligation standing -in apparent
force against him) that it was not his hand. Lof#’s

Gilbert 222, Buller’s N. P. 288. 1. Mc Nally
141.

Tue authorities which support this principle
are numerous. The British precedents are also
supported by American decisions,

-
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Ix the case of the King vs. Russel, the court Serixe 1811,
First District.

held that Gately, the person whose name was stat- ¢

—

ed to be forged, was an incompetent witness to T EREITOMY
prove that fuct. 1 Leach C. C. 10. In that of quw

the King vs. Taylor, it was determined that the
drawer of a bill was not @ competent witness to
prove that a receipt, endorsed for the value of
it, was a forgery. id. 225. In the case of the
ILing vs. DBoston, Lord Ellenborough said :
a prosccutor shall not be allowed to say that a
bond purporting to be made by him, was forged.
4 East, 582.

- TuE exceptions, which occur in the books,
prove the correctness of the principle. Dr. Dodd,
having forged a bond, in the name of Lord
Chesterficld, that nobleman was allowed to prove
the forgery, a release having been executed, by

the apparent obligces. 1 Leach C. C. 185. In
- the case of the King vs. Akehurst, the supposed:
drawer of a note, holding a release from the payor,
was admitted as a witness. id. 178.

Tue courts of the states of New-York, Ver-
mont and Connecticut, haved acted upon this
principle.

C. J. Kent, in the-case of the People vs.
Howell, expressed himself thus : the ancient rule
in England that a witness, whose name was forg-
ed, was incompetent to prove the forgery on an
indictment, because he was interested in the
question, still prevails in this court ; and it was
adopted in 1794, The grounds and reasons of

Do
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Senixe 1811 that decision are not before the public, and we,

First District,

SRR therefore, do not known them. It is probable,
Tenrrrony that the court assumed the English principle, as

T8,
Bannranw,

they found it then existing : but since that time,
the question of interest in a witness, has been
investigated and defined with more precision,
both in England and in this state. The rule now
in all such cascs, and I believe, I may say in
all criminal cases, except in the casc of a forged
instrument, is that a witness is to be received, if
he be notinterested, in the event of the suit, so
that the verdict could be given in evidence, n
an action to which he wus a party. 4 Joluson 3C2,

In the case of the State vs. Bunson, the su-
preme court of the state of Connecticut held,
that the person, whose name was forged, could
not be allowed to prove the forgery. 1 FRoof
307. The same decision was made by the same
court, in that of the State vs. Blodget. id. 354.

Axp in the state of Vermont, in the case of
the State vs. A. TV, 1 Tyler. 261.

J. R. Grymes and Derbigny, for the territory.
In ascertaining what was the principle of the
common law, twve are not give implicit. faith to
the crude and undigested ideas of the first luw
writers, but avail oursclves of the learning and
industry of modern ones, and this court is to de-
clare the luw, In the same munner as a DBuitich
court of justice would. at this day, unshacklzd
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and unbiassed by any statutory provision, or Senws 18il.
' Tirst District.

any decision grounded on a statute, S
Arvn the decisions which have just now been Ternrtory
TS,

quoted, are since the statute of 5 Elizabeth. 5, a0,

This statute has wrought, a considerable diffe- -

rence in the admission of testimony, in cases of
forgery, and an examination of the authorities,
relied upon by the dcfendnl_)t, will show, that we
have not sufficient materials to enable us to dis-
cover, that the difference which now exists, in
the courts of England, in cases of forgery, is bot-
tomed on the principles of the common law.
Hawlins is first relied upon. This writer does
not speak decisively, -in the part of his work
which is quoted. His expressions are, I take
it to be generally agreed Fe. and he concludes,
by informing us that the rules of evidence con-
cerning this matter seem not to be clearly set-
tled. 2 Hawkins 611. and Lord Ellenborough,
in the case cited, recognising the position, as es-
tablished too firmly to allow any deviation from
it, without the authority of parliament, owns his
inability to discover upon what principles the
anomalous exception from the general rale, in
eases of forgery, is grounded. 4 Fast, 582.
Tue principle, that a person whose proparty
may be affected, shall not be admitted to prove
the Lict from which the injury arises, upon an
mdictment, is far from being “universal : and .
the books are full of cases in which a person, to
whose damage, an indictment concludes, has
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Srrive 1811,
First District.
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been allowed and admitted an evidence, and his
credit left to the jury.

Ix Parris’s case, an information being brought
against him, for that he, fraudulenter & decep-
tive, procured one Ann Wigmore, to give a war-
rant to confess judgment, and she being brought
forward to prove the cheat, it was debated whe-
ther she might beadmitted ; for if he was con-
victed, the court would set the judgment aside :
ncvertheless she was sworn. 1 Pentris, 49.

A person beaten, and generally any other per-
son to whose damage a criminal information con-
cludes, is a good evidence to prove the battery or
other misdemeanor, notwithstanding he may have
an action. 2. Hewk. 611.

Lorp Holt, in Regina vs. Macartney & al.
admitted a person who had been cheated to prove
the fact on the indictment. 1 Saelkeld, 2:6. 6
Alod. 391. 2 Ld. Ray. 1179,

Ir a woman give a bond or note to a man to
procure her the love of J. I. by some spell or
charm, in an indictiment for the cheat, tho’ . it
tend to avoid the note, yet she shall be a witness.
Per Holt. C.J. Regina vs. Sewell, 7 Hod. 119.

Tuz proprictor of a note was admitted to
prove the tearing of it by the maker, on an in-
dictment. ZKing vs. Moyse, 1 Strange, 595.

Siz William Lee allowed a party, supposed
to be defrauded to be witness on an indicment for
perjury. 2 Strange, 229, Rex vs. Broughton.
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In Abrahams guitam vs. Bunn, Lord Mans,
field held that the borrower of money, was a
competent witness to prove both the usurious
contract and the payment of the money. 4 Burr.
2251.

Havive established that the admission of
Bellcchasse is not contrary to the general princi-
ple; it remains to shew thht the particular ex-
ception, which is said to prevail in Great Britain
in cases ol forgery, is not absolutely recognised in
the American courts.

In the case of Hutchinson, the Superior Court
of the state of Massachusetts suid, that although
they believed 1t to be now settled in Fingland that
the person, whose name 1s said to be forged, 1s
not a competent witness to prove the forgery, yet
the practice had been for a long time, otherwise,
in that state. Aass. R. 8.

L the case of one Keating, tried in Pennsylva-
nia, Dieng, the person whose hand was stated to
be forged to a note, was admitted to prove the
forgery. C. J. M‘Kean, citing several cases in
which it hiad been thus determined. 1 Dallas, 110.

In Ross’s case, in the same court, Heister, the
apparent maker of the note stated to be forged,
was allowed to preve the forgery. The Chief
Justice saying : I admit that early in life I enter-
tained a different opinion on this point : conceiv-
ing then, that the weight of adjudged cases was
adverse to the competency of the witness, tho’ I
thought it hard that the law should be so. My

213

Srrixc 1811,
First District.
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opinion has been changed by the modern authori-
ties, which give an evident preponderance to the
opposite scale.  In general, the judges of late
have been inclined to a more liberal admission of
testimony, applying exceptions rather to the cre-
dit'than to the competency of witnesses.—Every
principle of policy must enforce the necessity of
allowing the person whose name is said to be-for-
ged to give evidence of the fact, 2 Dallas, 240.

By the Court. The general principle of the
cominon law, in regard to the inadmissibility ofa
witness on account of interest in the event of the
suit, is now clearly understpod. It is confined to
such cases in which the verdict may be given in
evidence in a suit brought for or against the wit-
ness.  In other cases, the objection is said to go
to his credibility only. In this manner, is the
law now understood in England and the United
States. A A
IT cannot, however, be denicd, that in indict-
ments for forgery, a different rule prevails in the
former, and in some of the latter, ccuntry. One
which forms a wide exception,  In some of these
states, in which the proceedings are according to
the common law, however, the exception does
not scem to have been received.

I examining the cases cited and those to which
we are able to have acess, itdoes not appear that
the cxception was admitted before the reign of
Elizabeth, inthefifth year of which ‘was passed
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the statute, on which most indictments for for- ;;Y;t\f) isltgilclt.
gery are brought; and British writers seem to )
admit that the exception is, at least in a conside- Tmfsm’”
rable degree, bottomed on some of the provisions  pypnay.
of that statute. )

Trr exception cannot be traced to the com-
mon law, Cases for forgery, in which the person
whose hand was charged to be forged, might be
brought to disprove it, must have been very rare.

Three kinds of instruments only were the subject

of forgery : records, wills, and deeds. The for-

mer depended on the evidence of uninterested - -
persons gencrally. In the case of a will, the testa--
tor could not be offered to prove the instrument.
The efficacy of deeds depended on the sealing and
delivery, not on the signature of the grantor.  In-
deed, they were not, it is believed, signed by him.
 Tue general rule is certainly binding upon the
court, in all cases in which the exception has not
the same force. According to it the witness is not
to be rejected, and his credibility is to be weigh-
ed by the jury. '

TuEe éxception is bottomed on decisions, all of
which appear made since the statute of Eliza-
beth. It does not appear that it existed at com-
mon law. The courts of Pennsylvania and Massa-
chusctts, who were not authorised to reject it by
statute, support us in saying so.

WITNESS SWORN.
. TrE defendant’s counsel offered a witness to

prove that the defendant had himself given in-
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18“?5??) isltfilclt'. f'ormation of the forgery toa j.ustice of: thc? peace,
in order that a prosccution might be instituted =
R but the court, after hearing argument, declared
McFanrcaxe. the testimony inadmissible saying; a man could
not fabricate evidence for himself.
Trro jury not agreing ona verdict, a mistrial
took place by consent, and the governor ordered
a nolle prosequi to be entered.

TrrriTonry

el G NN —
TERRITORY vs. AP FARLANE.

Bail deniedon  Trr defendant, being charged with murder,

indictment for S . .

murder. was brought before onc of the judges of this
court at his chambers, who thinking the presump-
tion of his guilt but siight, was willing ta bail
him. It bang date In the night, the defendant

. found it impossible to procure baii and was com-
mitted. At the opering of the court on the next
day, the grand jury brought in a bill of indict-
ment, charging the defendant with murder.  He
prayed to be admited to bail.  His motion was
opposed by the attorney general, who relied on
the casc of the Territory vs. Benoit, ante, p.
142,

Lllery, in support of the motion. This court,
being the superior ceurt of the territory, and hav-

ing common law jurisdiction, has necessarily the

same power as the Court of King’s Bench in
England. ' ;
Tre Court of King’s Bench may, virtute offijs

' {

1
X

- "

!
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eii bail any person brought before them, of what Serive 1811
. . First District.

nature socver the crime 1s, even for treason or

murder. 2. Hale’s P. C.148. And this bail- Terrrrory

.« . . . vSs.

ment may be upon original indictment before ppc Fanvaxe.

them in the county where they sit, or upon in-

dictment removed by certiorari, or upon a pri-

soncr removed by Habeas Corpus, before or after

indictment taken. id. 129.

By the Court. When the grand jury find a
bill for a capital offence, "the party charged lies,
from the finding alone, under such a violent sus-
picion of guilt, that the court will instantly com-
mit him, if he_be present, or direct a capias a-
gainst him ; and as the trial, in the ordinary
course, 1s not long delayed, it is the practice of
the court not to lend its car to a motion for bail.

Tuis is the general rule.  We will not say
that it may not have its exceptions. As, if the
party, charged to have been murdered, were to
make his appearance in court.

In case of a mistrial or ofa continuance, at the
instance of the territory, as the confincment may
be extended to a considerable length, there would
be no impropriety in listening to a motion to
bail ; but when the attorney-general is ready for
trial, the court, except in a very extraordina,ry
case, will not admit the application.

But in all these cases the bailing is in the
discretion of the court, and none can challenge
itde qure. Hale’s P. C. loeo citato.

EE
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Srrive 1811. By the ordinance of Congress which is the
First District. .. N . . i
- constitution of this territory, bail is to be taken,
Terrrrory ypless for capital offences where the proof shall
vs. . .
McFarcaye. be cvident or the presumption great. Jrt. 2.

In the present case there are circumstances
which seem to preclude the defendant from the
indulgence he requests. It appears one McBride
was beaten with a stick by onc Byrns, of which
beating he afterwards died, and that the defen-
dants tood by, encouraging Byrns to beat the de-

- ceased well.—"That Byrns and the defendant were
gamblers, and the dcceased had given such in-
formation to a magistrate, upon which they had
been arrested. It did not appcar whether Byrns®
anger procceded from any outrageous bchave
tour of the deceased on an encounter, or froman
irritation excited in him and the defendant, by
the prosccution which the deceased had provok-
c¢d. Now the grand jury have brought bills

+ against Byrns and the dcfendant, charging them
with murder.

Tue defendant has clearly, and from his own
admission, participated at least, in an aggravated
battery, from which death has ensued. If his
offence is reduced by the petit jury to man-
slaughter or battery, the court will, in fixing the
time of his imprisonment, give him the benefit
of any extenuating circumstances which may
appear at the trial.

Tue rule laid down, in Benoit’s case, is, it is
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believed, a correct one. It will not, however, be Srruve 1811,
. o . . Py First District.
rigidly extended, to cases in which the defend-
ant has not the benefit of a trial, during the term, FerETZ
VS,
in which the indictment is found, when the prrerz & ar.
continuance is not granted, at his solicitation.

MorioN OVERRULED.
. - R e

PERETZ vs. PERETZ & AL,

~ Tue defendants were the makerand endorser Maker and in-
) nt et - dorser suable
of a note of hand, and the plaintiff the lagt €D jointly.

dorser.

Ellery for the defendant. A joint suit was
improperly brought, the defendants’ obligations
are several, and arose at different periods ; that of
the maker is absolute, and that of the endorser,
conditional. The remedy must be of the same
naturc as the cause of action. The one cannot
be joint, when the other is several,

ILrromentin for the phintiff. That is the rule

“of the common law of England. It prevails,
perhaps, in such of the United States, in which

the law and cquity jurisdiction is divided, and

there in courts of law only. The Spanish law, ,
following the principles of the civil, gives the

action contra todos y cade uno. 3 Febrero, 405.

n. 13.

By the Court. 'The suit is rightly brought.
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Senive 1811 The Spanish authority, cited by the plaintiff’s
Eft_?;if_l_lis counsel, fully supports him. The rule i1s the
Sy¥pics oF game in the courts of cquity in the United Sta-
MC('U.;L_ ?**"tes and in the court of chancery in England,
Faxcuovere.in which the practice is according to the rules .
' of thecivil law. If a debt bejoint and several,
cach of the debtors must be brought before the
court. Madox vs. Jackson, 3 Atkins, 406. All
concerned in the demand ought to be made
partics. 2 Ventris, 348.
' AcTtioN SUSTAINED.
s 1 T——

SYNDICS OF McCULLOUGH vs. FANCHONETTE.

J}“‘g“;m‘; T A writ of sequestration being prayed for and
ﬁg:“j}s‘e‘;u;‘;j obtained, a copy of the petition was left at the
cred proll)erty, domicil of the person who held the property,
not cited, set . . . .

o side. | without a citation. Judgment by deﬁmlt,.bcmg
taken against him, the court, on thc motion of
Dcpeyster, sat it aside : saying that no judgment
could be taken against a man wha was not cited
to appear.

ennen for the. plaintiffs.
gt 3 AP
M FARLANE vs. RENAUD.

Seven judicial  1¥ this cause, it was determined that the scven

days allowed days, allowed by the act of 1805, Chap. 16, to
to move for a

mew tial.  Mmove, for anew trial, are to be court days. The
’ two Sundays and the fourth of July, on which
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the court did not sit, were therefore excluded. Serixe 1811.
First District. .

J. R. Grymes-for the plaintiff and Duncan for Tuxrirory
the defendant, vs.

Mc FARLANE.

Ll S TI——

TERRITORY vs. AcFARLANE. -

By the Court. The prisoner has been found The caption is

. ) not a part of
guilty of murder of the seconfl degree, and we ;-0 P D
are now moved to arrest the judgment on the

following grounds : ;I;hz’,gg;dsnzi
Ist. "That the caption does not contain the day ;- iy =
or term on which the indictment was found. for murder,’
2. That the words vi et armis are not in the
indictment.
3. That the indictment is inconsistent and re-
pugnant.
4. That the offence is not described in the
words of the statute.

I. In support of the first ground, the counsel
for the prisoner has cited 2 Hawkins, 362. ¢. 35,
s. 127. ¢ The caption must set forth a certain
day and year, when the Court was holden.”

Wz are of opinion that the caption, of which
Hawkins speaks here, makes no part of the in-
dictment. The caption is the inception of the
record, both in civil and criminal suits ; it is that
part of it which precedes the declaration or in-
dictment.

Hawkins and Bacon after him, so consider the
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caption and the indictment : for they treat of the
former separately, and after having treated of the
latter.  And Blackstone, in the record, in the ap-
pendix to the last volume of the commentaries,
clearly distinguishes the indictment from the
caption.

Hawkins cites as a necessary, nay essential,
part of the caption, that it should contain the
name sof the jurors, or at least it should express-
ly appear that they were at least twelve in num-

.ber : circumstances which are never found in

any form of indictment.

Zioster also implicdly admits that the caption
and indictment are distinct things : for he in-
forms us that the prisoner is to be furnished with
copics of both.  Foster’s C. L. 229.

Sir Mathew Hale puts this question, however,
out of all doubt. Touching the forms of indict-
ments, says he, there are two things considerable :
1st, the caption of the indictment : 2d, -the in-
dictment itself, ,

TuE caption of the indictment, is no part of the
indictment itself; butit is the style or preamble
on the return that is made from an inferior te
a superior court from whence a certiorari issues
to rcmove : or when the whole record is made
up in form. Whereas the record of the indict-
ment, as it stands upon the file in the court,
wherein it is taken, is only thus : Juratores pro
domino rege &c. When it comes to be return-
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ed upon a certiorari, it is more full and explicit, Spriva 1811.
First District.

Norff. Ad generalem sessionem @e. 2 Hale's Po
C. 65. Tmz}n:'ronv

II. TxE omission of the words vief armis 1S 3¢ Fanrane.
the second ground. The counselrely on 2 Hale,
187. ¢ In all indictments for felony, there must
be felonice, so it must be laid to be done vt ef
armis, at common law. ' He cites Stamf. P. C.

94. a.

Hawkins does not speak in so unqualified a
manner. ‘¢ Itis taken for granted in some books,
‘ that they, (these words) were necessary at
“ common law, in all indictments for offences
‘¢ which amount to an actual breach of the peace,
*¢ asrescouses, assaults and the like : yet I donot
¢ find that they were ever necessary in such in-
 dictments, wherein it would seem absurd to
‘ put them in, as in indictments for conspira-
¢ cies, cheats, slander and such like, or nui-
“ sances committed in a man’s own ground. 2
Hawkins. 343 s. 90.

TurEse words, however, are no longer held
necessary, according to most English writers,
since the statute of 37 7. 8 ¢. 8. The preamble
of this statute recites that ““in all indictments of
“ felony and trespass, and divers others, it was
¢ common to declare the manner of the force and
‘ arms, that is to say, vi et armis, viz, baculis
¢ greubus et sagittis, or other such like words;~
‘¢ where in truth the parties had no such weapons
¢ at the time of the offence, yet for lack of such
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“ywords, the said indictments were taken as
“ void, and had been avoided by writ of crror
“and plea, &c.” The statute then proceeds to
declare these words unessential. ’

It is to be observed that the statute-informs
us, that the inscrtion of these woids was com-
mon, not universal.

Since the statute, lawyers have been found
who contend, and courts have often determincd,
that the statute in the enacting part, did not re-
fer to the words vi et armis, but only to those

_ which follow, viz, baculis, sagittis et arcubus, or

suchlike, which declare the MANNER of the jforce
and arms, and that the omission of the words
vi ef armis, is not helped by the statute. 2 Hawk.
P. C. 9. 2 Levinz, 261. 1 Siderfine, 140.
1 Bulftrode, 205. 1 Levinz, 206. 1 Keble, 101. 2
Kcble, 154, Popham, 206. Yet among some of
these, the opinion prevails, that neither at common
Iaw nor at present, were the words vi ez armis es-
sential, where they arc implied by others as rescus-
sit ro manu forti. Croke J. 345. 2 Bulstr. 208. In
an indictment for a riot the words vi ef armis
are implied in the words riofose cesserunt, frege-
runt, prostaverunt. 2 Hawlins, 344 c. 25 sec.
91. in margin. 2 Strange, 834.

Ir has been adjudged that the words vi et ar-
mis, are not necessary in an appeal of death, be-
cause they arc so fully implied. Smith and Boden,
BMich 7. Ann.8. tho’ if the killing were with a
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- o First District.
lar weapon ; and if it were not by any wcapon,
but by some pther means, as by poisoning, drown. TerriTonRy

. .. TS,
ing, suflocating, or the like, the circumstances pMc¢ Fanrzaxe.
of the fact must be sct forth, as specially as the

nature of it will admit.

weapon, the count must shew with what particu- Serixe 1811

In the present case, the indictment describing
the weapon, with which the mortal wound was
given, we think the manner of the force and arms,
being particularly declared, it was not necessary
that the force and arms, should be generally ex-
pressed. V7 et armis implied in murder. 1 Last .
346.

III. As to the repugnancy. The indictment sets
forth, that the prisoner and one Byrns, on the 6th
of April, assaulted the deceased, that Byrns gave
the mortal blow, that the deceased languished
till the 10th, when he died, that the prisoner was
then and there abetting Byrns, and concludes
that the prisoner and Byrns murdered the de-
ceased.

It is contended that there is here a fatal repugn.-
ancy. The words, then and there, referring to
neither of the periods previously mentinned in
particular : and if the refcrence is to be made ac-
cording to the ordinary rule of the construgtion,
to the last antecedent, it relates to the time of the
death, and not to that of the stroke.

Hawkins is again invoked. ¢ An indictment

“ of death, laying the s{ﬁrok/e at .4. and the death
‘ N )
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“at B. or the stroke on the 1st of May, and

¢t the death on the 10th, is insuflicient for the re-

¢ pugnancy.....bccause it supposes the murder to

“ have bcen committed at a- place in the first

¢ casc and on a day in the second, in which it ap-

¢ pears, by the indictient itself, that the party
¢ was not killed, but only wounded.” 2 Hawk.
P. C. 325 ¢c. 25. 5. 62.

Ir in the present case, instead of the words
then and there, the words on the 6th of April,
had been substituted, the cases would have been
parallel.  But we find one similar to that of the
prisdncr, in 2 Hewlins, 264. ¢. 23 s. 89.

“ WHERE itisalledged that the principal such
“ a day, made the assault and gave the stroke
‘¢ and that the party died on such a subscquent
“ day, and that /. B. was adtunc et ilidem abet-
¢ tans.....the words adtunc et ibidem, from the
“ manifest import of the whole, shall be refer-
“red to the time of the stroke.....Yet, if /., B.
“ had been said to have been present,-at the time
“ of the fclony and murder aforesaid, viz : on
“ the day of the stroke, func et ibidem, abetting,
“ &c. it seems the appeal would be msufﬁment
“as to A. B. for the repugnancy.”

In the indictment under our consideration, the
words, then and.theré, are not confined by any
subsequent cxpression, to either of the antece-
dent periods, so as to prevent their being ex-
tended to both, and thus avoid the rupugnancy.
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It does not appear to us that, even if the re- Is’fliltNgisifi;:‘
pugnancy cxisted, the part in which it is found, «—— —
would necessarily be decmed material. The in- TE“?:"”“Y
dictment begins by stating the joint felonious as- Mc Fanraxe.
sault, refers to the mortal wound by one of the

-parties, the death, and finally charges both with
murder, so that the clause, stating the presence of
the prisoner specifically, is an uscless one.

IV. Ir is objected that the indictment is in-
sufficient in as much as it does not describe the
offence in the words of the statute.

Tue indictment in this particular, is worded
according to the common law forms, with the
proper conclusion in statutory offences. .

Tue first section of our act of May, 1805. e.
50, provides the punishment of death for the
crime of wilful murder, the 22d section that of
a fine and imprisonment at hard labour for that of
manslaughter. /

Tae act of July, 1805. ¢. 4. provides, “ that-
“all murder which shall be perpetrated by
‘ means of poison, or by laying in wait, or by any
¢ other kind of wilful, deliberate or premedi-
“ tated killing, or which shall be committed in
‘ the perpetration, or attempt to perpectrate, any
“ arson, robbery, or burglary, shall be deemed

"« murder of the first degree, and all other kinds
¢« of murder, shall be deemed murder of the se-
“ cond degree.....and the jury shall ascertain in
« their verdict, whether it be murder of the first

£ or second degree.”
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Srnixe 1811, NMurpkr of the first degree is punished with
First District. . ‘ ey .
. —~ dcath, and murder of the sccond degree, with im-

Srackwovst prisonment at hard Iabour.

& AL . . .
vs. Ix this case, the jury found the prisoner, not
Forry’s Sx~- oyiilty of murder of the first degree, but guilty
DICs.

of murder of the second degree, .

Murper of the sccond degree is any kind
of murder not enumerated in the first part of the
scction. The indictment charges the prisoner
with wilful murder, with malice aforethought.
Perhaps if it had simply charged him with mur-
‘der, his counsel could not have successfully re-
sisted the motion of the attorney general for judg:
ment of imprisgnment at hard labour.

Morrion OVERRULED,
——Ch 3 S ——
STACKIIOUSE & A4L. vs. FOLEY’S SYNDICS.

Vendor, who  TuEe plaintiffs, shortly before the bankrupt’s
sellsforanote,{- il had sold him six i £ wine. f hich
rotains his lier, [ailure, had sold him six pipes.of wine, for whic
incascofbank- they had taken his note. On his making a cessio
raptcy,butlos- , PRI .
es it, if the bo;zoruzfz, ‘and ob‘ualmng a sta}'f of proceedm.gs,
goods sold be the plaintiffs applied for a writ of sequestration
aitered,as wine . R ICP T . . -
by mixture. agamsjt thc: wine, }vmm was executed on five of

: the six pipes. Two of them were untouched,
but from cach of the three others, one third of the
wine had been drawn, and an equal quantity of
wine of another quality, substituted, with the view

to the improvement of the liquor.

Alexander for the syndics. “The plaintiffs are



OF THE TERRITORY OF ORLEANS. 290

not entitled to the wine, for they have received %i’:ilt\’g islt?‘ilclt‘

that payment which was stipulated for, at the time _______

of the contract. They must, for the amount of ST AeROUSE

their note, come in as other creditors. 1 Lvan’s s,

Pothier 381, note a. Kearslake vs. Morgan. 5 Foury’s Syx-

T. R. 513. Lowvier vs. Lawbray 10 Mod. 36.  °'%
Tue three pipes, from which a part of the

original wine has been drawn, and in which other

wine has been put, cannot be considered as the

merchandize sold by the plaintiffs, if it be ad-

mitted that the note -was no payment.

IHHennen for the plaintiffs. The bankrupt’s note,
cannot be considered as a payment, either on the
principles of the common law, or the commer-
cial laws. Zipley vs. Martens, 8. T. R. 451.
5 Comyn’s Digest by Rose 96. 1 JVilson’s Bacon’s
Abridg’t 286. Owenton vs. Morse. 7, T. R. 64.
Ord. Bilb. cap. 17. n. 37. Gould’s Espinasse
part 1, 130. Murray vs. Gouverneur and others,
jn error. 2 Johnson’s cases, 438.

Nav, if there were evidence of its being ac-
cepted, as absolute payment, the contract being
at the eve of a bankruptcy, it would be presumed
that the bankrupt was aware of the approaching
catastrophe, and the note would then be consider-
ed as a picce of waste paper. For when one gave
the note of a third person in payment, and the
vendor took it absolutely as a payment, yet it
being shown, that the party giving the note, knew
the third person to be in failing circumstances,
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on the failure, the court considered the notc as
no payment. Popley vs. Ashley, Holt 122,
Witn regard to the threc pipes, part of the
contents of which has been drawn off, the whole
mass must take its character from the nature of
the greater part.  The wine which has been subs-
tituted, haslost its character by confusion. In

~ determining so, no injury will be done to the mass

of creditors, for the wine drawn off, will b: pre-
sumed to be a fair conpensation for that which
has been put in.

By the Court. The ordinance of Bilbao must
determine this case. The 37th section of it, pro-
vides that, “if a scller of merchandize take
‘“ in payment a bill, becoming due within a cer-
“ tain time, within which the purchaser of the
¢ goods, the drawer or indorser should become
‘¢ insolvent, it is ordained that if the merchandize
¢ be found in the possession of the insolvent....,
“ and the whole ar part of said bill be not paid,
““a quantity proportioned to the sum unpaid,
¢ ghall be delivered up to the bill holder.”

Tuere can thercfore be no doubt, that the
plaintifls are entitled to the two pipes, in the con-
tents of which there has been no alteration.

Witu regard to'the other three, we consider
that the scller’s privilege, ought not to be ex-
tended to them. It is an odious one, as it ges-
troys that cquality, which alone is equity. Com-
mercial misfortunes cannot be averted by law,
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it can, however, lessen their consequences by di- ?«‘;:;;Ngisltiilclt.
viding them. These three pipes are, therctore, )
to go'to the common stock, and the plaintifs, s“;“:“
as to their value, come in for a dividend, as or- Syxprcsor

dinary creditors, and not as creditors upon lien. ST, MAXENT.

— 2 S
SEGUR vs. SYNDICS QF ST. MAXENT.

Tue plaintiff claimed a deduction from the Gayoso’s line,
price of a plantation, part of which had been ;’ecﬁfslfcec‘zg?l;
taken by the Spanish government. ‘ ed.

I appeared in evidence that in October 1776.
Madam de Mauleon, had sold to Gilbert de St.
Maxent, a plantation of seven arpents and eight-
een toises, front on the river, bounded on one
of the sides by a pallissadoe, which enclosed the
city of New-Orleans.

Tuat in August 1789, St. Maxent sold the
premises to the plaintiff for § 72,000.

Tuat in 1794, the Spanish governor sur-
rounded the city with new fortifications, which
in some parts, took in ground which was not cov-
ercd by the original fortifications, undcr the
French government, while in others, they left out
ground, which the old fortifications had occu-
pied.

Trat the plaintiff having laid his claim for
an indemnification, the Spanish governor, on the
4th of November 1797, had rejected it on the
ground, that “neither the plaintiff for the per-.
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¢ sons from whom he held, could have acquired
““ any right on the ground within the lines of
¢ the old fértiﬁgations, altho’ thro’ error, inat-
¢ tention, or indulgence they might have been
¢ suffered to possess it : that, with regard to the
“angles of fort St. Charles, which might ex-
¢« ceed the old fortifications, the plaintiff could
“ not have a better title to an indemnity from
¢ government : because, in all concessions made
¢ under the French government, the king had al~
“ ways rescrved the right of .taking out of the
¢ lands granted, the ground necessary, for cx-
‘¢ tending the fortifications of the city': a right
¢ to which the king of Spain had succeeded.”

“Trart St. Maxent having died in the mean.
while, the plantiff; in the year 1798, breught a
suit against his estate, in order to obtain a de-
cree authorising the plaintiff, to retain out of the
part of the purchase money, which still remain-
ed due, a sum suflicient to indemnify him, for
the ground he had lost.

Trat inJune, 1800, the Spanish tribunal, or-
dered a valuation of the land sold by St. Maxent,
beyond that sold him by Madam de Mauleon,
¢ which” says the decree, ¢“did not belong to him,
«and for the-possession of which he had no
« title.” No eran suyas, careciendo de titulo que
autorisase la detencion en que se hallaba.

Tuat after the valuation, the Spanish tribu-
nal granted to the plaintiffy, in February, 1801,
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an indemnity of S 25,557, the reported value at SFRWB_ 1811..
. . ] irst Districe.
the time of sale, of 21 square arpents, covered

by the old fortifications. Seevn

TS,
Tuat before the final determination of the Synbicsor

suit, the officers of the king of Spain discovered 57 Maxgxr.
a declaration of Villars Dubreuil, made on the

17th of November, 1758, while the premises

were selling, at public auction,-whereby Du-

breuil acknowledged that, ¢ out of the seven

‘ arpents and eighteen toises, which the planta-

“ tion was said to contain, there were two ar-

“ pents and twelve toises, which belonged to

“ the king, and that it was only, out of consi-

“ deration for Mons. Dubreuil, that the king

* had consented that he should occupy them, and

‘¢ erect buildings thereon, and that the same were

‘ selling, and as such would be, in the hands of

“ the purchaser, liable to be resumed by the

‘ king, at the will of his representative, who

“ would allow the removal of any building or. .
“ improvement.”’

THe following extract of the proces verbal
of the sale and adjudication, was read, *“ where-
“as the greatest part of the buildings of the’
¢ plantation are crected on a piece of ground,
« which belongs to the king, and which H. M.
“ has reserved for his use, and is not compre-
¢ hended, in the said seven arpents and eighteen
“ toises, on the river, we have caused it to be
¢ loudly proclaimed, that it should be lawful, for

“ Ge
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‘“ the king, to resume the said ground, belong-
“ing to H. M whenever he may see fit : the
¢ purchiser remaining at liberty to remove every
¢ building or improvement thercon.”

THaT in consequence of this declaration,

Don Gavoso de Lemos, governor of the pro-

vince, in the month of November, 1798, re-
sumed this ground, causing a line to be drawn,
at the distance of two arpents and twelve toises,
in length, {rom the angle of the barracks and
parallel to the last squares of the city, whereby
the plaintiff lost a portion of his land, besides
that for which he was indeinnified by the de-
cree of the 25th of February, 1801 ; whercfore he
brought his claim before the Spanish tribunal,
on’the 3d of January, 1802, with a view to ob-
tain an indemnification for the land thus taken
from him, and which lics between Gayoso’s line,
and that of the French fortifications, which is
the object of the present suit.

Brown for the defendant. The piece of
ground, mentioned in Dubreuil’s declaration,
and the "proces-verbal, was only of the extent of
two arpents and twelve toises, in superficies ; not
of front on the river, according to Gayoso’s
reckoning.

Derbigny for the plaintiff. In the settlement
of this country, lands were reckoned by the
extent of their front on the river, with the usual
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depth of forty acres. Concessions were uniform- Serixg 1811.
: First District.
ly granted in that manner. ‘

7y

Frr declaration of Dubrevil, under whom, S’if;.‘”‘
the defendant’s title accrues, * that out of the Syxpics or
“ seven arpents and eighteen toisés, which the 37+ Maxax7
¢ plantation was said to contain, there were two '
¢ arpents and twelve toises, which belonged to
¢ the king,” 1s conclusive evidence. For Du-
breuil - makes no distinction, speaks of arpents
absolutely, when he describes the extent of the
plan‘ation and that of the kiny’s ground. Perba
Jortius accipiuntur contra proferentem.

TuE question, if any doubt was entertained,
must have been considered by Gayoso. His
decision was not complained of : it cannot be ‘
considered as an unauthorised stretch of autho-

rity.

By the Court, Mart1x, J. alone. The land
was bought by St. Maxent, with the reservation
of the king’s right, to a certain part of it. Ac-
cording to the laws of the country, no suit was
necessary to ascertain the royal portion. It was laid
off according to the known rule and usage, and
the governor’s construction is warranted by the
cotemporaneous exposition of the word arpeunts,
in-grants and concessions of. those days ; if su-
perficial arpents were meant, it would have been
necessary to have described the pnrtic{llar spot,
with more accuracy, thun by saying, the ground-
on which the buildings stoed. - The decision
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g?ritxgis!tfilcl{ does not appear incorrect, and it was made by the
‘. —-—s only legitimate authority at the time, tho’ doubt-
Urquitarts less it was lable to the revision of the sovercign.
ROBI,’S'SO x. The parties seem to have been satisfied therewith;
and the plaintiff, having lost part of the purchased
land, by a legal determination, is entitled to com-

pensation,

JupeMENT For TuE PraINTIFF,

s 3 T—
[

URQUHARTS vs. ROBINSON.

An invoice By the Court. This is a motion for a new

accompanying . ..

the goads, is trial, on the ground of the rejection of proper

no cvidence a- evidence,

?étlg?ttlif:ﬁ?;' Tue plaihtiﬁ's received by the vessel, of which

' the defendant is master, a quantity of goods.
Their clerk took notice, on the landing, .that
two of the boxes had been opened, and calling
the attention of the defendant to this circums-
tance, the contents of the boxes were ascertained
with him. A suit was brought to recover da-
meages for the dellciency, and at the trial, the

+ plaintiffs’ counsel offered as evidence of the con-
tents of the boxes, at the time of the shipment,
‘an invoice which the defendant’s counsel admit-
ted, had been inclosed in a letter which came with
the goods. The court, being of opinion that it
was not proper evidence, and the plaintiffs hav-
ing no other, nominal damages only were given :
and we are requested to reconsider the opinion
which excluded:-the letter.
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Ix doing so, we have been induced, rather by

a desire to correct a popular error, which pre-\___

vails here, than from the idea that the question is
attended with any difficulty.

In every case, the plaintiff must, not only
prove the breach of contract or injury upon
which his cause of action arises, but also, the
amount of the damage, or the extent of the inju-
ry which he has sustained : and both must be
proven by legal testimony.

In the present case, the plaintiffs have proven
the breach of the defendant’s contract, in failing
to deliver the goods, shipped in good order and
well conditioned, in the like order, since they
have proved the boxes were broken. This en-
titles them to damages. But it remained for them
to shew the amount of these damages, the ex-
tent of the injury the defendant has done them.
This amount was the quantity of the goods not
delivered or their value : and this they were
bound to do by /egal evidence.

“TrEY have shewn what remained in the boxes ;
to ascertain the deficiency, they have attempted
to shew what goods werce in the boxcs, at the
time of the shipment, by producing the invoice
transmitted by the shipper.

Tuis invoice, the defendant has contended
could not be received :

1. Because it could not bind the defendant,
asan instrument of writing or a written contract.

237

Serineg 1811:
First District.
V"—""J
URQUHIARTS
vSs.
Roxninsox.
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Serivo 1811. 2, Because it could not be received as the
First District. . . .
. —evidence or testimony of the shipper.
Urquuarts I Men are only bound by the contracts to
Ronrssow. Which they are parties; by the instruments of
writing which they subscribe, or to the confec-
tion of which they concur, or which they after-
vards acknowledge.

Tue defendant was not a party to any con-
tract resulting from this invoice. It was not
subscribed by him ; he did not concur to the
confection of it; neither, has he ever acknow-
ledged its correctness.

Tre invoice has therefore, no binding force
in regard to the defendant.  Itis not to be read,
as the evidence of a centract.

IL It remains for us to inquire whether it
can be read as the evidence, or testimony of the
shipper : and this the defendant’s counsel, has
contended cannot be done, because, it is not re-
gularly taken : because, if it were, it could not
be read, the shipper of the goods having an in-
terest to charge the master, in order that he may
thereby discharge himsclf. '

TuE testimony is not regularly taken, be-
cause, it is not under oath—Dbecause, it was taken
ex parte. :

Testis injuratus fidem non facit, says the codg
lib. 4. tit. 20 de jurcjurando ; 1 notis.

Every witness before-he is examined must be
sworn. Esp. N. P. 728. Ley 31. tit. 16. Part. 3.
cerca del fin. cap. de testibus et ibi gloss. hoc tit,
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Evipence must be given in the presence of
the party against whom it is to be used, For

%39

SeriNG 1811.
First District.

e

—

where the jury having withdrawn, called back Urquuarts

vs

one of the witnesses, who repeated his evidence, Ropixson.

altho’ the evidence was the same, that had been
given before, et non alia nec diversa, their verdict
was set aside.

Neither can, an argument be drawn ab incon-
venienti from the difficulty of sending across the
Ocean, to procure testimony. T ill the 26th of
George the third, bonds exccuted in the Kast-
Indies, could not be proved without being
sent thither, if the subscribing witness resided
there. Inthat year, a statute was made, making
an exception to the general rule.

In Coghlan vs. Williamson, the hand writing

of Steele the subscribing witness, who resided
in the West-Indies, to a bond, was not allowed
to be proven, till it was established, that the de-
fendant had declared, that the plaintiff could not
recover, for the bond was executed on ship
board, and that he could not get the witness :.
thus acknowledging impliedly the execution of
the bond. Douglas 93.

Lastry, the shipper’s testimony is said to be
objectionable, for if the goods were not put in the
boxes or taken out ofthem, before the shipment,
he would be discharged, if the plaintiffs were
to recover from the defendant: as they could
not have two compensations.
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- Srrixe 1811, Howgver, on the ground of
. LB of the paper not
First District. ’ = pap J

- being sworn to, it was impossible to receive it
DEWN,gU“A‘ as evidence.
TOR &C.
vs. In the case of Riche and Richard vs. Broad-

Bacne & L. gefl, determined before the revolution, in Penn-

sylvania, a diffcrent opinion was given, and an

_account of sales unsworn to, was admitted : the

court saying the strict rules of evidence, were

, not to be extended to mercantile cases. But

this is a solitary case which, being contrary to

every precedent and principle, cannot be received

by us as evidence of the law. For if the rule

which requires that testimony should be o7 oath,

that which demands that it should be taken iz

presence of the party, against whoin it is to be

used, and that which repels an inferested witness,

be strict rules, which may be disregarded in

mercantile cases, it will follow, that the court

have no rule in these cases, but the will or whim
of the judges.

Motion OVERRULED.

Duncan for the plintifis. J. B. Grymes for

the defendant.

) ——————r 3 W—
DEBON, CURATOR c.vs. B.-ACHE &AL, Ante 1)60.

prgi)r:lf:;fc" :’nf By the Court. The Spanish authorities cited

b . . .

fraud of the in-support the plaintiff. This was not a payment,

z‘i"l;’res:‘v:igc' in the ordinary course of business, but a transfer
of property, uncalled for by the defendants who,

tho’ they pressed for the payment, appeared to
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Sprince 1811,

have no notice of their debtor’s circumstances, SF 8
First District.

till the receipt of the instrument intended to vest

the property in them, and therefore, cannot be R“S’;“ii“
presumed to have solicited the assignment— ve.

~ This, therefore, was a deliberate disposal of pro- g:‘i;}é*‘é‘;’t
. perty, after the transferor had become insolvent, reaxs.
with a view of giving the transferees an undue

advantage over the other creditors, and is con.

sequently a fraud on them, and void.

JupeMENT ror THE PLAINTIFFS.

———Ch % TM—

RAMOZAY & AL.vs. THE MAYOR &c. OF NEJV-
ORLEANS.

Conprcrio 1npEBITI. The plintiffs were Whether the
1. . Corporation
keepers of grog-shops, and for several years past, may cumulate

had paid the sum of one hundred dollars each, licenscs for re-
‘into the treasury of the city, for a license to re- E‘:{ﬁ:i’dl_lft‘:g’lfs’
tail liquors by the small measure, keepa billiard and boarding-
table and a boarding-house or tavern. By con. houses ?
sent of the defendants, they joined inasuit, to
recover back the greatest part of the money thus
paid, on the ground that this general license had
been forced upon them, the oflicers of the May-
oralty, having made’it a rule not to grant licen-
ses for retailing liquors only, and to grant only
licenses for the cumulated objects of retailing li-
quors, keeping a billiard table, and an hotel, tav-
ern or boarding-house.

Tre above rule was admitted by the defen.

Hxu
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iﬁ?mN B 18l ‘t dants’ counsel, to have been that which governed
5 t 1strict.

\_iri_v,__‘f__,; the conduct of the officers of the Mayoralty, but

Rasozay  there wasno evidence thatany of the defendants
& aL. .. .- R

s had made application for a license, for the sole

Tue Mavor object of retailing liquors. Their licenses were

f:AS:N 0% 1ot produced, nor evidence given of the contents

of any of them in particular, but the books of

the mayoralty, which were produced by consent,

shewed that the defendants were entered as hold-

ders of a license for the three objects.

Livingston for the plaintiffs. - The defendants
contend that they have a right to receive this
sum

1. By the powers vested in them by the char-
ter of 1805 :

2. By those conferred on the cabildo, under
the Spanish government and confirmed by the
charter of 1805.

1. Whatare the original powers conferred by
the charter of 1805, as applicable to this subject ?

“Councir shall have powers to pass bye-laws,
¢ for the better government of the affairs of the
“ corporation, for regulating the police and pre-
“¢ serving the peace and good order of the city :
¢ provided that no such bye-law be contrary to
““ the charter, to the constitution of the U. S. or
“the laws of the Territory.—They shall have
“ power to raise by tax, in such manner as they
‘¢ shall deem proper, upon the rea/ and personal
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/

« estate, within the said city, such sum as may Srrixg 1811,
First District.

‘¢ be necessary for lighting, paving, &c. R
¢ Provided that the said Mayor, &c. shall not R"S‘;“K“
“ have power to regulate the price of any other vs.

s¢ isi : Tue Mayon
provisions than bread, or the, price of mer--_ "% Ox-

¢ chandize brought or imported into the said Lgaxs.
¢ city.—Nor to tax butchers or bakers, nor carts
“nor drays, otherwisc than for the hcenses

* herein after provided for.

#“The May or shall licence all taverns and board-
¢ ing-houses, hackney coaches, carts and drays,
““ subject to such restrictions, as the Mayor and
¢« City Council shall by ordinance direct. And
¢ the Mayor shall be entitled to receive for cvery
#¢ license, the sum of two dollars and an half.?”
Act of February 17, 1805, ch. 12. see. 6 and 11.

Tuis charter, like all other statutes in dero-
gation of general law, erecting new jurisdictions
and vesting new powers, ought to be strictly
construed,

Tu1s power, to wit : that of taxing, being one
of the attributes of sovereignty, shall not be pre-
sumed to be granted, but by express words and
chall never be enlarged by construction—Thus
in the present instance, a power is given to tax,
but it shall be strictly confined to the objects
-expressly designated, viz : real and personal es-
tate. A poweris given to take two dollars and an
half, for a license; it shall not go beyond that
sum,
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Sertvg 1811. Tyg council are authorised to make ¢ bye-

First District ) .
e laws, for the better government of the affairs
RS?STOAZ:Y “ of the corporation, for regulating the police and
vs. preserving peace and good order.” Their bye-
Z?-EOF%\(“)? laws must have no other objects, nor will these
Leaxns.  general expressions authorise an imposition ad
libitum on taverns or any other profession or
calling, more especially as the means of obtain-
ing a revenue to carry these objects into effect,
are pointed out in the charter by fax on real

and personal estate.

Tue expression used in the clause giving
power to the Mayor to license, ¢ subject to suck
¢ restrictions as the Mayor and city council, shall
““ by ordinance direct,”” evidently relates to the
restriction of number, to the. yules which may
be made, for regulating the conduct of innkeep-
crs as to the time their houses shall be kept open,
the sccurity they shall give, the duration of their
licenscs, and other objects of the like nature.
But in this case, it cannot by any reasoning, be
made to apply, as the only ordinance produced
is one made within the last of the four years, for
which we claim a return of the imposition.

TuEe only remaining argument is drawn from
the proviso, that the Mayor &c. shall not have
power to regulate the price of merchandize,
provisions, &c. norto tax butchers or bakers, nor
carts nor drays, otherwisc than for the licenses
therein provided for. The taverns, it is said, are
omitted here, and therefore, there is a right to
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tax them. This is strange reasoning and would RAESRCEAL

go to permit an indeﬁmte tax on any particulw __ . .~ :.t)

calling, profession or trade, except butchers, bak R Lo ¥

ers, carts and drays. DPhysicians, merchants, = ~

shop-kecp rs, lawyers, tradesmen of every des- T 1vom
&c or N, ORr=

cription, are made liable to an arbitrary tax, and .

the wholc expences of the city may, be thirown

on one description of citizens ( retail shop-kecp-

ers for instance ) who may not happen to have a

proper interest in the city council. This is cer-

tainly a power which shall not be supported by

implication, nor without the most express grant.

It is also worthy of remark that the charter
gives a power to make such bye-laws only, as
shall not be contrary to the Constitution of the
U. S. If this means any thing, it must mean that
the bye-laws shali not be contrary to the regula-
tions of the .Constitution of the U. S in par:
materia : otherwise, it is diflicult to conceive how
‘the bye-laws of a corporation can be contrary to
the Constitution of the U. S. If this be the case,
then the power contented for, would be forbid-
den by the section which declares that all du-
ties, impositions and excise, shall be cqual.

i Tais first point has not been strongly urged,
and I think we may safely say, thut there is no-
thing in the law of 1805, incorporating the city,
which vests in the defendants, the right of ex-
acting an arbitrary sum, from any particular pro-
fession or trade. I think it gocs further and, by .
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Sering 1811 designating a sum to be paid for a license, ex-
First District. . . .
cludes all other impositions. It has been said that
RECMOZAY this sum is only a perquisite of the Mayor, and
.uf“ therefore, not a tax. Itis a perquisite, but not
Tur Mavonr less a tax ; the application is indifferent to the
&c. or N. Onr- . 1 hether i . h
LEANS. person who pays, whether it goes into the pocket
of the Mayor or the coffers of the corporation,

makes no difference to him.

IL. If the city then have no original power
given them by the act of incorporation to lay this
tax, can they derive it from any former powers
of the cabildo, confirmed to them by that act ?

Tue 13th section cnacts “thatall the estates,
¢ whether real or personal, the rights, dues, debts,
¢ claims, or property whatsoever, which here-
“ tofore belonged to the city of New-Orleans,
¢ or was held for its use by the cabildo, under
¢ the Spanish government, the municipality, af-
¢ ter the transfer of the province, in the year
¢ 1803 to France, or the municipality now ¢x-
““ isting, which has not been legally alienated or
¢ Jost or barred, shall be vested in the said Mayor,
“ &c. to be enjoyed, received, collected and sued
“ by them and their successors farever.”

HEeRrEe, three enquiries present themselves ;

1. Whether this power of taxing inns and
taverns, supposing it to have been legally exer-
“ ¢cised by the cabildo, is by this section vested in
the Mayor, aldermen and inhabitants of the city
of New-Orleans,
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2. Whether it was ever vested in the cabildo, Srrive 1811.
First District.
and to what extent. e —
3. Whether, if it were vested in the cabildo, ngcl‘i:if\'
it was not Jos¢, prior to the act of 1805. - : vs.
I. The words are rights, dues, debts, claims, T““ FI\IQITA(Y)(;:
or property whatsoever. 'What is the thing con- u: ANS.
tended for ? A power to tax a particular des-
cription of persons—ywill this be given by the ex-
pression rights, which is the one selected as con- -
veying it ? It may, I think, very reasonably be
doubted, more particularly as this term may be
fully satisfied without recurring to the broad ex-
position which is contended for, as there are
- among the objects secured to them, certain rights
strictly so called, such as a right to a perpetual
rent, &c. The observations before made, as to a
strict construction of this kind of grants, will here
forcibly apply. Suppose the cabildo had for-
merly the power of laying all kinds of taxes in
the most unlimited manner ; and this charter
had no other clausc on that subject, than the one
nowunder discussion—ivould these general words
have revived the right of taxation ? It is belicved
they could not. This is certainly a po/ztzcal power,
and I think the true construction of the clause
in question, is that it transfers from the mbxldo
to the corporation, only private rights : an opin-
ion which, I believe, will be strenghtened by
a consideration of the context, “ All the estates
“and rights, dues, debts, claims, or property
¢ whatsoever, which, heretofore, belonged to the
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g-'?}‘“gi:z?i,c‘t' “ city of New-Orleans, or was held for its use.”
e -3 Now the terms “ belonged’’ and held for its use”
Tovsaay ovidently upply 1o prwvate property, not the

T power of lexation.—

;I~ - uz)zn Bur, if these words should be decemed suffi-

Lisse . clently operative to vest the power, they can

give no more that was legally exercised by the

cubiido, and not even that, if it shall appear to

. hase been /ost, at any time before the incorpo-
ration.—

II. We must enquire then, whether this power
was ever legally vested in the cabildo—to what
extent, and whether it has not (it ever existed)
been lost by the events which took place prior to
the passage of the incorporating law.—

To prove this power legally vested in the ca.
bildo, an ordinance is produced promulgated by
O Reilly in 1770, in which he says, that pursuant
to the spirit of the 1st law of" the 13th tit. 4tk
Dook of the laws of the Indies, he should pro-
ceed to assign to the city of New-Orleans, the
corporate preperty (proprios) necessary for
the city expences. That therefore, untill his
majesty should pronounce thereon, he had as-
signed, nter alie, 40 dollars, which each of tie
12 taverns, (tabernas) which are permitted in
the city are to pay annually.—Aiso, other 40
dollars, which, each of the six biiliard-tab:es, are
to pay annually; other 40 dollars, to be paid an.
nually by the house in which lemonade and other
refreshments are sold, and 20 dollars, which are
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annually to be paid by each of the six inns or Srrive 1811
‘ First District.

eating houses (posadas. ) )
. . . - .. Ramozay
Now by referring to the law, the spirit of = & ar.
" which Mr. O‘Reilly thinks will warrant his trans- v

. . .o . HE Mavor
ferring this power, it will be found that neither gc. or N. Or-

the letter nor the spirit, will bear this construc. LEANS:
tion. The law reads as follows : ¢ The vice-roys
“ and governors who have the power, shall de-
‘“ signate to every, town and place, which shall
“ be newly founded and settled the lands and lots
“ (tierras y solares) which may be necessary,

_ ¢ and which may be given without prejudice to a-
¢ third person or corporate property (proprios)
“and shall send us an account of what shall
¢ have been designated and given to each one, in
“ order that we may order it to be confirmed.”
This law was applicable only to newly founded
cities ; the spirit, however, might without a forced
construction extend it to a city acquired by con-
quest or cession : but, neither the letter nor the
spirit, could ever authorise the transfer in favor
of a city of the right of taxing. The words are
explicit, shall designate lands and lots, and those
only on condition of their being confirmed.
There is also, a positive prohibition on this sub-
ject, contained in the 1st- law, 15 tit. 4 Lib. of -
the law of the Indies. * We ordain that no com-
“ munity, nor individual of whutever state, dig-
“ nity or condition he may be, shall impose any
 excise, ditty or contribution, without our special

It
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Serixve 184 ¢ Jjcense, unless it be in the cases permitted by
Lirst District ““law and the laws of this book, and we revoke
o “law and the laws o ook,

Raxozar ¢« apd hold for null those which shall be intro-

&v:.L' “ duced in any other manner.” Here then, it ap-
Ture Mavor pears that the law which the governor cited as
&c.oF N. Or- 7, . . . .
peans. - his authority for vesting the cabildo, did not
give it him, and that he was moreover express-
ly forbidden by another law, from exercising it.
If he had not cited his authority, the court might,
perhaps, have‘presumed that it was duly exer-
cised, but since he has done so, they are bound
to examine it.—If the grant, therefore, was made
by an officer who had no power to make it, no-
thing passed by his grant, no power was legally
vested in the cabildo, and of course, nothing was
transferred to the corporation of New-Orleans,
by the territorial act.

Bur if he had the power, the grant was made
subject to the confirmation of the king, and that
confirmation has ncver been obtained : it is,
therefore, void. See the words of the act I have
quoted, the governor ¢ shall send an account of
what shall have been designated that we may or-
der it to be confirmed”’—OReilly’s ordinance too
contains the same claim..

Bur, if this power was legally vested in the
cabildo, what was the extent of that power ?
Clearly, I think, no greater than is warranted by .
the words of O‘Reilly’s grant, thatis, 40 dollars
on fwelve taverns, six billiard-tables, one coffee.
housc; and 20 dollars on six eating houses.
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. . . First District.
of the grantor, that will auchorise an enlorging

There is no reason of policy, or probable intent Srrive 1811.

construction. All these are for narrowing it. R“Sz“;i”
1. Policy. Ttis certainly contrary to every v
ale of public policy, that a temptation should Tue Mavor
&c. oF N. Or-

be held oui to intemperance and gaming by ;. ,xs.
multiplying the opportunitics for indulgence in
them. Such would, undoubtedly, be the effect

of suffering the same persons, who draw a re-
venue from these sources, to encrease the numb-

er. Public policy too, would, I think, be for a
narrowing, rather then an enlarging construc-

tion of a grant, that trenched even in its strictest
construction on so important an attribute of so-

. vereignty as the right of taxation.

2. Probable intent of the legislator. This is '
referred to, by the best writers as the surest test
of the true meaning of an act. Itis to be gathered

_first, from the words * the twelve taverns, that
~ are permitted in this city.” Here pains seem to
have been taken, and certainly several words em-
ployed which would have been useless, if the
construction contented for was the true one. Why
speak of the number at all 2 Why recite that,
that number was permitted ? But to restrain—
when a single word would have given the en-
larged construction.  Forty dollars on @// the ta-
verns which shall be kept” would hive been
the natural and obvious expression: if the en-
larged construction had been the true intent, and
the restrictive expressions shew, as strongly as it
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Sering 1811. s possible for words to do, the limited nature.
First District. = . . . .
et —~—— Of the power—if too the inconveniences which
Iz‘é“ol\zx:” I have pointed out, under the head of public po-
vs.  licy, would result, it is not reasonable to suppose
Tue Marvor that it was the intent of the legislator to per-
&%c.oF N.Or- __.
LEANS. mit them.
Ir, therefore, the grant be valid and vested any
-right in the cabildo, it was only for the objects
specified in the ordinance, and cannot be extend-
ed beyond them.—Should I, however, be again
. mistaken in my reasoning, and should the court
think the cabildo was not by the ordinance con-
fined to the specified number, yet they had no
right to exact any thing beyond the forty dol- -
lars per annum, imposed by that grant upon ta-.
verns. Here again, we must recur to the pro-
bable intent of the act, and from the words of
the instrument, as well as the nature of the thing,
there is every reason to belicve, that the intent
was to keep the several licenses separate, and
they were kept so during the whole of the Span-
ish government here, except in a single instance,
that of billiard-tables being kept in boarding.
houses, (posadas ) not taverns [ tabernas. ) Where
they were joined in this manner, the two taxes
or sixty dollars were paid, and this is the highest
sum ever received before the year 1805, and that
only in cases where the parties applied specially
for the two licenses to keep a billiard.table and
a boarding house.
Now it is attempted to make another stride,
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and not only cumulate the whole of the taxes on Srrixa 1811,

T . . First District.
an individual desiring the several licenses, but,
to impose the taxes of all three on an individual Rasozax
desiring only one—the clerk of the Mayor tells &,f;f"
us that no individual, desiring a license to rctail Tae Mavor
iiquor, can get any other than one for which he ngﬁﬁN Ox-
must pay 100 dollars, and which in the opinion
of the witness, gives a right to keep an inn, a
boarding-house a coffee-house, and a billiard-ta- -
ble, but which froman inspection of the license
as filled up, gives no such right. It issimply to
keep a tavern. It is true there is also a clause,
that if in addition to the tavern /e keeps a board-
ing house, he must comply with the regulations
of the police on that subject. This however gives
no license for keeping a boarding-house, nor
would it be a defence in a suit brought for the
penalty ( if there be any ) for keeping one. But
even if it should give these, and even other rights ;
it is surely an imposition to make a man pay for
that which he does not want : before you will give
him that which he does, and the Mayor might
just as well refuse to givea license to an hackney
coach-man, unless he would also take and pay for -
a marshall’s warrant, the commission of scaven-
ger and the liberty of keeping a billiard-table,
tavern and eating house in his coach.

It was admitted on the first hearing and will
appear by the books of the corporation that the
licenses of the plaintiffs were simply tavern Ii-
censes and that they paid for each of them one
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Serive 1811 hundred dollars per annum. So that they are
First District. ..
at any rate intitled to a return of 60 dollars per
R;MOZ“ annum, illegally exacted, if the powers of the
AL. R . .
vs. cabildo are vested in the corporation and those

Tue Mavor nowers were legal. But I contend further
&c. or N, Or-

LEANS. - 3. That the power of taxing taverns, even if
it were vested in the cabildo, has not been trans-
ferred to the corporation, because it comes with-
in the exception, in the latter part of the clause.
It is one of those rights, if it be one, which are
lost or barred.

Trr powerof taxing is a political one. It is
an essential part of the sovereignty of a nation.
However they may delegate it for particular pur-
poses, that delegation, can last no longer than
while that government retains the sovereignty.
When that sovereignty is lost, either by cession
or conquest, it goes unincunbgred into the hands
of the acquiring power, unless there be some
special reservation. Now, here the only reser-
vation in the treaty, is that the inhabitants shall
be preserved in the enjoyment of their lberty,
property and religion : nothing even by implica-
tion in favor of this delegution of sovereign pow-
er, therefore, as the whole sovereignty was ceded
first to France and afterwards to the United Sta-
tes, they must take it unincumbered. The power
(or right, if they prefer so to call it } of laying
this impositioi is one of those which were lost by

. the political opcration of the double transfer and
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is, therefore, one of those expressly excepted Srrive 1811
by the act of incorporation, even if it be proved st Distelets
that it was legally vested in the cabildo. And Rmmozay
the corporation might as well now pretend to &.,,‘:f"
the nomination of the judges, because the ca- Tue Mavon
bildo had the right of electing the lcaldes, as i‘;,;f,;N' Or-
they can now pretend to lay a tax on the taverns,

because the cabildo had that right. The right of
appointing to office is not more inseparable from
sovereignty, than the right of laying a tax : neither
can be exercised without the express delegation
of the sovereign de fucto. And both have there-
fore been /lost by the transfer of dominion and,
of course, are not included in the act.

I have endeavoured to shew '

I. That, ncither by the words nor the spirit
of the act incorporating the city, any general
power of taxing taverns or other objects specifi-
cally is given.

Axp that in this instance, it is particularly
restrained to the sum designated to be paid for
the license.

II. That this power is not given by the re-
ference in the 13th section, to the rights vested
in the cabildo. A

1. Because, the words of the act of incorpo-
ration, are not sufficiently operative to vest these
powers.

2. Because, the cabildo itself never rightfully
held them. The governor having no power to
grant, and his grant wanting confirmation.
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Serivc -1811. -3, Because, if the cabildo ever had such z
First District, power it was limited to only twelve taverns and
Ramozay  at any rate only to the exaction of 40, not 100
&vif" dollars.
Tue Mavor 4. Because, this powerisone that ¢ comes with-
i‘;g: N-OR- 1 the exception of those rights, &c. which had
! been before the passage of the law barred or lost.
TueErE remains only one objection to our
right of action. It is said that this sum has been
voluntarily paid, and that volenti not fit injuria.—
There are two answers to this cbjection, one is
contained in the authority used to support it.
Evans’ essay on money had &c. says, that this
objection can not avail where the money has been
taken to permit the enjoyment of a natural right.
Now every man has a natural right to pursue such
profession as he pleascs, provided it be not im-
moral or immediately injurious. If therefore,
any person claiming a power to restrain this right,
shall exact money for it, and it afterwards ap-
pears he has no such power, the money may be
recovered back. Now tho’ the corporation have
a right to restrict th¢ number of inns, yet they
have not yet done it. And the trade is, therefore,
Jree to all.
" Tue other answer is, that whenever money
has been paid, by one party bona fide to another
who Innocently or designedly mistakes his powers,
it is subject to repetition.
It was suggested from the bench, that if the
nght to tax taverns was limited to twelve, that
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then all the others acted illegally in procuring Serixg 1811
their licenses, and as ‘participes criminis, cannot Elft District
recover the money they have paid. But, there RAQMOZAY
can be no particeps criminis, unless there bea - “vf:"
corrupt or criminal intent, which is not suggested ESEOF%\ITA(Y;:t
‘against the plaintiffs.  And as strong an answer | ,ys.

1s, that altho’ the cabildo should be limited to

recover the tax upon only twelve taverns, yet, it

by no means follows that all the others are illegal,

They will not become so, untill some law has

been passed, restricting the number, which has

not appeared.

Moreau and Duncan for the defendants. We
are not unwilling to admit, with the plaintiffs”
counsel, that the charter of the city of New-Or-
leans, like all other statutes made in derogation
of the general law, ought to be construed strictly.
but we cannot join him in his assertion, that the
power of taxing, being one of the attributes of
the sovereignty, is not to be presumed to be
granted, but by express words. -For, in the case of '
Blane © al. vs. the Mayor e, ante 125, the
court suid, that corporations, the charters of which
are silent as to the right of laying taxes, must
have that right, as an incident to their incorpo-
ration : that it rises ex necessitat rei, and as the
government of a city, cannot be supported with.

“out money, and as money cannot be raised with.
out taxes, the authority to govern necessarily

draws with itself that of laying taxes.
Kk '
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Sering 1811. Tyg corporation is very far from raising its

First District. ions -to the richt of lavinge indefinite

\——~,—— pretentions “to the right of laying"any inde nite

Ramozavy  tax on any calling or profession, or to lay any
& AL. : S ’

vs. tax on any profession, which is not specially and

Tue Mavor expressly liuble to taxation, under their charter.
&c. oF N. OR-

LEANS. IT is under the 13th section of their act of
incorporation, cited by the plaintiffs’ counsel,
ante 246, that the detendants conceive they are
authoriscd to retain the money which the plain-
tiffs have puid them, for their respective licenses
to sell liquors, keep a billiard-table and boarding-
house.

TrAT section vests in the defendants all the
rights which heretofore belonged to the city of
New Orleans, and our adversaries have shown,
that in the year 1770, the city was endowed with
the right of receiving 40 dollars, for each tavern
and billiard-table, and 20 dollars, for each of the
boarding-houses which were then established and
allowed, within the city. In this clause, the tax
has appeared to them fixed and definite, and the
keepers of taverns, billiard-tables and boarding-
houses, expressly pointed out, as the persons
frgm whom it might be exacted.

It is thought uscless to inquire whether
O‘Reilly exceeded his powers, and wrongfully
construed the Spanish law, under which he as-
signed the proprios of the city. It suffices for
us that he made the assignment, and that the
right assigned was held by the city, under his
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grant, as_long as the country remained under SPRING 1811.
. . . . ; . First District.
the dominion of Spain. The act of incorpora- — __

tion vests in the Mayor &c. all the rights........ «R;:mz“

. i AL,
which heretofore belonged to the city of New- s,
Orleans. The right of receiving the tax, belong- Tue Mayow

. &c. oF N. On-~
ed, at least de facto, and we contend de jure, to m::: Aié. »

the city. Itwas therefore granﬁd by the charter,

TuE right of taxing is not claimed : but only
that of receiving a tax already imposed. So that
the law of the Indies, cited by the plaintiffs, was
not violated. ’

O‘Reirry’s assignment, of the proprios, is
expressly made, till the king’s pleasure shall be
kenown. It had, therefore, an immediate eflect,
which might be suspended or destroyed by a con.
trary declaration of the royal will. The king’s con-
firmation was not essential to its validity, it per-
haps would have had no other effect, than to
strengthen the assignment, so as to take it out
of the governor’s power to make any alteration,
which, till after the royal confirmation, he perhaps
might do. Eodem modo quo quid construitur,
eadem modo destruitur.

Bur, it is contended that the assignment did
not authorise the city, to collect any money from
a greater number of taverns, billiard.tables and
boarding-houses, than that mentioned by O*Reil-
ly. Policy seems to require, itis said, that the
temptation to intemperance and gaming, should
not be encreased, by multiplying the opportuni.
tics of indulgence; which would be the effect
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g?““\'f’) 1811 of suflering the persons who draw a revenuc from
irst 1strict, . !
— these sources, to increase the number.

l{é‘(‘:‘“’ oY T avERNs, billiard-tables and boarding-houscs,

vs. were licensed under the Spanish government,

ngo F%Aé‘:‘ by the governor : so that the officers of the city,

LEANS. who drew a revenue from them, could be under

' no temptation improperly to increase it ; for they
were without the power.

As the population of the city increased, new
houses were licensed, and as the wants of the
city kept pace naturally with the increase of
its inhabitants, it was in the order of things, that
the sources of its supplies, should also be mul.
tiplied. It would have been hard, when the

number of these houses was doubled, that a half
of them alone should be mulcted.

O‘RerrLry subjected al/ the taverns, billiard-
tables and boarding-houses, at the time in the
city, to the tax : and when new ones arose, it was
right for the city to say, they should pay also.
Ubi cadem est ratig, eadem est lex.

THrs, no doubt, is the construction that we
would give to the assignment, if we were not
furnished with complete evidence, that it was the
one which prevailed as long as the Spaniards
had possession of the country. This appears
from the return of Don Juan de Castanedo, ma-
yordomo de proprios of the city, ashort time be-
fore the cession : from which it appears that there
were then sixty two keepers of fabernas in the



’

OF THE TERRITORY OF ORLEANS. 261

city, paying the 40 dollar tax each : ten keep- Serive 1811
ers of posadas and billiard-tables, 1)’1} ing 60 dol- \_ll.St i)rlsuitf
lars each : eight keepers of billiard-tables, paying Ranozay
40 dollars cach and eight keepers of posadas &.UAQL'
paying 20 dollars cach. The assignment was Tue Mavor
then, therefore, construed to extend to all taverns L: A::\I Oz
&c. existing at the time of the collection. Opti-

ma est cotemporanea expositio.

It is next contended, that the corporation has
no right to cumulate the permissions of keeping
a tavern, billiard-table and boarding-house.

Tue return of the mayordomo is evidence
that such a cumulation prevailed in the case of
boarding-houses and billiard-tables. In addition
there is a resolve of the cabildo, on the represen-
tation of the mayordomo, authorising the cumula- |
tion of these several taxes, on a license for the-
several objects. '

AN -ordinance” of the municipality during
the short time, that the province of Louisiana
was in the possession of the French; fixes the
tax on taverns, cebarets or grog- shops, at 60
dollars per annum.

ANDp an ordinance of governor Claiborne, of
the 25th of February, 1805, while he exercised
the functions of governor-general and intendant,
authorises the municipality to give licenses to
keep coffee-houses, inns, billiard-tables and grog-
shops, and appropriates the tax imposed on each
of said licenses, to the use of the city.
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lSjMN%_ 1811.  So that the right, not of taxing, but of re.
‘1rst 1strict. . . . arpe

celving taxes imposed on, taverns, biiliard-tables

ng“oz“ and boarding-houses, belonged to the city of N.
AL. . . . . M

vs. Orleans,  at the time it received its present char-

Tue Mavor ter and was therefore confirmed by it, unless it
&c. or N. Or- . .

LEANS. can be shewn that it has been legally alienated,

lost or barred.

The plaintiffs’ counsel contends, that the power
of taxing is a political one, an essential part of
the sovereignty, which must, by the cession have
passed to the United States. There is certainly a
difference between the power of taxing and the
right of receiving the produce of a tax, already
imposed. This right the city ncver lost, for they
exercised it without interruption, under the Span-
ish, French and American governments, till it
was confirmed by the charter and ha: e ever since
continued to enjoy it under that instrument.

Marrix J. The city having enjoyed the right
of receiving a tax on billiard.tables, taverns and
boarding-houses, during a period of upwards of
forty years, the whole time that it was under
the dominion of Spain, that right would be con.
sidered as one of those to which the legislature
made a reference by the words, rights....which .
heretofore belonged to the city, even if it were
clearly proved, that O‘Reilly had exceeded his
authority.

THE number of taverns &c. which existed
at the time of the assignment, appears to me to
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have been inserted, to describe rather than to Serivg 181i.

.. . . First District.

limit, the objects of taxation. The reason of the

thing, and the cotemporancous construction of R;MO“Y
. . . AL.

the officers of Spain, lead to this conclusion. The

vS.
act of 1806 ch. 10, which lays an imposition on Tuz Mavor

taverns without the city, impliedly recognises ,sfc' or N.Ox-
the liability of those within, to a tax for the be-

nefit of the city. I feel no difficulty, therefore, - ‘

in saying that the city may exact the tax from -
every tavern, billiard-table and boarding-house.

WaxeTHER they may cumulate two or the
three taxes in one license, is a question which
must surely be answered in the affirmative, in
every case in which the applicant for a license
desires it for the cumulated objects. As it ap-
pears from the books of the mayoralty, which
‘have by consent been read in evidence, that a
license authorising the plaintiffs respectively, to
keep a tavern, billiard-table and boarding-house,
was received and paid for, by each of them, and |
there is no proof of an application for a limited
license, the court cannot presume, that the
plaintiffs were not satisfied therewith. They
have enjoyed the faculty for which they have
pafd.

I am, however, not ready positively to say
that, if it were in proof, that on¢ of the plaintiffs
"had made application for a license to sell liquors,
keep tavern, taberna, and expressed his unwill-
ingness to reccive one, authorising the keeping

Gf a billiard-table, &c. and on the refusal of the

EANS.
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Srrive 1811 officers of the Mayor, had yielded to the necesr

first District. . . .

“___ysity and taken a license and paid for the cumu.
Ramozav Jated objects, he could have been relicved. For,
: &vz.l" it would have, perhaps, been his duty to apply

Tue Mavor to the ¢ity council, who might have considered

f;c Af‘)_f N-Or- i application, and given orders to accomodate

him.

NEITHER is it very clear, that this cumu-
lation is an extortion. No one has an absolute
right to ‘demand a license. The city council
might from reasons of policy confine to boarding-
hoyses, the sale of liquors and the keeping of
billiard-tables. By confining to a small numb-
er, establishments which have a tendency to
promote noise and disorder, the vigilance of
the officers may be more successfully employed.

It is true, the passing such ordinance might
be attributed to motives of avarice. But impro-
per views will not be presumed in a body of ma-
gistrates, while correct ones naturally preserit
themsclves.  Whether it would increase the re-
venues of the city, is a problematical question.
Many who wihingly would take a license for
any one of these objects, would abstain fromit,
if it could not be obtained without being joined
to the others.

Lewrs J. Neither of the pluintiffs is entitled
to relicf, unless he shew that his wppiication was
for a single license. If he took one for the cumu-
lated objects, on the presumpiion that a single

\
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one could, by no means, be obtained, he must Srrixc ‘1811, .

fail in his application to be reimbursed, because \ pirst Districe,
ppli o a

he has neglected to provide the evidence of the L“““‘SW :

injustice, which he contends "has' been done to Lozmo.

him. . :

“1 cannot join, however, in the opinion that*

the éity council may lawfully withhold a license -

for one of the three enumerated objects, with a

view to raise the tax on it, by compelling the

apphcant to take one for the other two also.

CUR. ADVIS. VULT.
—C ST KRB— ' )
EMERSON vs. LOZANO.

“JupeMENT being had in the parish court, Party,disabled
timely to pray
against the defendant, who was absolutely dis- appeal; re-
abled to attend to his suit, by a violent sickness, lieved.
inthe paroxysms of which he was frequently deli-
rious ; after the time during which an appeal could
be successfully prayed, so as to prevent the exe-
cution issuing, he moved for a certiorari to bring
up the record of the suit, and a sipersedeas to
the sheriff : upon affidavit of merits, stating the
deranged situation of the affairs of the plaintiff,
which rendered it doubtful that, in case of suc.
cess, the defendant might obtain his money back,
if he paid it to the sheriff. The defendant further,
offered to pay the amount of the judgment in the
clerk’s office, on the court making an order that
it might remain there, till the appeal was de-
Lt

\
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Srning -1811.
First District.
\..........._V.__l
SY~NDIcS OF
Secun
.U, '
-Brown.

CASES iN THE SUPERIOR COURT"

termined. The defendant had no counsel in the
parish court, being himself an attorney.

By the Court. Since the defendant offers to
pay the money into court, it would be wrong in
the court not to hold him.thereto. - When the
merits of the cause are sworn to be with the par-
ty who secks for a reconsideration of the case in
this court, and it clearly appears that without
any latches on his part, and by events not with
in his control, he has been disabled from pray-’
ing-the appeal in due time, so as to prevent the
issuing of the execution, this court will re--
lieve against the accident, if the applicant be
ready to place his adversary in as safé a situation,

“as if the application had been made below indue

Referees m@
report special-
Iy.

time.
LY
MoTioN ALLOWED.

Livingston for the motion. Depeyster contra.

——f ) ———
SYNDICS OF SEGUR vs. BROIVN.

Turs suit having been submitted to referees,
under the acts of assembly of 1804, ¢. 2. s. 2.
and 1805. ¢. 26. 5. 20. They made a report,
stating the accounts of the parties, referring the
determination of the question that arose upon
them, to the court, ‘

- Mazureau, moving that the account might be.
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-recommitted. The referees ought to have finally Serive 1811.

passed on the whole matter in dispute. w&

Synprcs oF
Duncan contra. By the first act, the refereesare ~ PorTas
to state the accounts, and report their opinion pAmz:MF_
thereon to the court. By the latter, they are to
make their report, ¢ which shall be conclusive
““as to the state of such accounts, if the same

“ shall be confirmed by the -court.”

By the Court. An award must be final, be- y
cause the arbitrators are the judges whom the-
parties have chosen for theinselves. Not'so, the
report of referees, who are onl}/r appointed to ease
the court of the labour of scrutinising long and
intricate accounts. ‘This is the principle of the
Spanish law : no se han de nombrar para ningun

. articulo que consista in DERECHO ; but, en_ caso

‘note. The note was produced with the protest
" containing a clause by which the notary public dorser.

que consista en cuenta 6 tassacion,_ 6 pericia de
persona 6 arte, Cyr. Phil. 89. n. 26,

" MoTIOX OVERRULED, -
s 317 LIS
SYNDICS OF PORTAS vs. PAIMBOEUF.

Suir on the defendant’s endorsement of a Strictproofre-
quired of no-

tice to the en-

certified that he had given notice of the want of
payment to the endorser.

A witness who had been a clerk to the notary ,
public, now dead, testified that he was a man .
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~Serivg I811. scrupulously attentive to his business, executmg

-First District.
\_l.i_...v.____J every part of it with minute attention.
Synprcs o¥

P : .
[ By the Court. The clause in the protest,

- PAIMBOEUT. certifying that the notary gave the notice is not
_evidence. It is no part of the duty of these offi-
"cers to give notice, in case of a protest; and if
“they give it, they do so as private individuals and
as such must prove the fact, like all other wit-
_nesses,” upon. oath. The proof of notice is a
. matter stricti juris: we cannot take it on the
presumpnon which arises from the notary s repu-
tation of great correctness.

: In alate case, the notary of one of the banks
.informed us, it was customary for him to give .
.notice and to certify that he had done so : and
. «.when the endorser, after a reasonable search after
him, could not be found in town and had no domi-
cil, at which notice might be left, to certify that
notice had been given—that such were the direc-
tions he had received at the bank. Itis pos.
sible that Mr, Fitch, the notary whose protest is
before the court, may have acted on the pre-
~sumption that such a conduct might be justi-
fied. Itis extremely improper. There being
no proof of notice to the endorser there must be

JUDGMENT FOR THE DEFENDANT.

Brown for the plaintifis. Ellery for the de-
-fendant..
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~ THE ORLEANS NAVIGATION COMPANY Srrine 1811.
vs. - First District.

THE MAYOR we. OF NEW-ORLEANS. ~ Grove=
Tars was an action brought to try the right Str’lre;:fs N;Y):
.of the corporation of the city of New- Orleans, drain its wat-
ers in the ca-
-to drain the waters of the city into the bayou ., Carondé-
St. John, through the canal Carondelet. let
Tuz city is built on the Mississippi, the banks
‘of which gradually slope from the river, so that
-the rain water runs from them- into a cypress
swamp, which lies behind the city, parallel to
the river, and through which runs a creek called
the bayou St. John, v
. In the year 1794, a canal was dug from the
" city, through the swamp, to the bayou St. John,
which the corporation of the city contended irre-
- vocably altered the natural course of the waters
from the city and its environs.
Tue navigation company consxdered the canal
as one of the navigable waters, which their char-
.ter authorises them to occupy and improve:
under the idea that whatever might have been
the original destination of the canal, its last and
_permanent one was to be exclusively applied to
the purpose of navigation. They erected a dam to
give a new direction to the water, so as to pre-
-went its falling into the canal. ,
Tris dam having been destroyed by order of
the oity council, the present suit was brought.
By consent, a paragraph from the Moniteur
de la Louisiane, of the 26th of May 1794, was
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Serinc 1811 read, announcing the intention of government to
First District. ,. - g .
- dig a canal,” which, carrying the waters of the
NORLEAxs' city and its environs, in one of the branches of
- Naviearion . . ey . .
Courany, the bayou; would rid it of the stagnating ponds
vs. which contributed to 1ts sickness, and the vast

II\{AE)C:&??\:V quantities of musquitoes, that rendered it unpleas-
ant In'summer, :
“Tue paper further states that the expenses
of the war allowing no hope, to obtain any aid
. from the royal treasury, for the digging of a con-
+siderable canal of navigation, government had
.asked nothing from his majesty, but the stay of
the chain-negroes, by whose labour and that of
-such hands 2s might be supplied by zealous in-
dividuals, a canal d’égoutement, for carrying off
-the water, might be dug, which in successive
. years might be changed into a canal of naviga-
tion for schooners~—that the king had assented to
‘the proposition. The intention of the govern-
-ment is next anpounced, to request from -the
‘inhabitants of the city, in the month of June
following, such number of negroces, as they might
-supply, to clear the ground thro’ which the ca-
- +mnal was to pass : ‘promising that, this being done,
- -the chain-negroes would dig the canal. '
Ax eight foot passage, it is said, will be left on
each side of the canal, for the horses drawing the
flat-boats, and in time the schooners ; and a wide
levee 1s to be destined to foot travellers, and, un-
der a“double row of trees, afford an agreeable
cwalk, . L L L
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" AxoTHER paragraph of the same paper, dated SPriNG 1811
- . First District.,
the 19th of November 1795, announces that six NURRSR

.days of the Iabour of the negroes in the city, and- OrLEANs

S s, . . NavicaTion
within fifteen miles around it, will cnable go-  Company
vernment to complete the canal, so far that the vs.

: . Mavor &c. oF
schooners might come up to the eity : and the N. Orrzans.

people are solicited to send their slaves.

" A'circular of the 15th of ‘September, noti.’
cing the advantages the city had derived from
the canal, in procuring fire wood ‘with greater
ease, in the marked dimination of mortality ‘dur--
ing the preceding season, and thé draining of
the water from the back part of the city, presses
the- civil officers, to solicit from the inhabitants, "
additional aid of slaves, expatiates on the ad-
vantage the commerce of the city will derive from
the canal and the satisfaction the pedple will have
in beautiful shaded walks on cach side of the -
‘canal. - - ‘

A paragraph in the Moniteur of the 23d of
November, asks for eight days work of a slave
from each of the inhabitants of the city and
neighbourhood, promising that after this aid, the
chain-negroes would be able to complete the
canal. ‘

. A royal schedule was next introduced, dated-
May 10, 1801, by which the king yielded - his
assent to the governor’s representation that the
three hundred toises, de las tierras comunes, of
the commons, out of the city, nearest to the
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Serinc 1811 fortifications, which in their situation produced
I'ust District. . . .
-~ nothing, being covered by water fnore than six:

Onreans” ponths in-the year, might be divided into small
NavicéaTron . A ‘ .

Company JOts of seventy toises in front and -one hun.
Mavors dred and fifty in depth, and let out fora mode-
Vavorke. oF

M.Onweaxs. Tate rent, to such inhabitants of the city, as might

wish to occupy them as gardens, and the money:
thus raised applied to the lighting of the city :
so that in the course of a few years, the whole
ground might, by tillage, be raised above the
level of the water : the occupiers of these lots
draining them by trenches into the canal Caron-
delet, so as to put an end to the putrid fevers
occasioned by the stagnation of waters in ponds,
'near the city, which were attended with so much‘
mortality.

. TrEe engineer, who directed the digging of the,
Qanal, testified that before that time, the ordinary
and natural disgorgement of the waters of the city,.
was on the place on which the canal was dug :
tho’ another respectable witness assured that it
was at some distance, behind the hospital.

It was in evidence that the inhabitants of the

i c1ty ‘and nexghbourhood freely sent their slaves
to work, '

A resolve of the city council was offered, by
which that body determined not to prevent the
throwing up of the dam, raised by the naviga-
tion company. This resolve, however, had not
the approbation of the Mayor ; nor did it appear

to have been sent to that officer for s - -
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~ Livingston for the plaintiffs. The ch'irter of Serive 1811
‘First District.

“the navigation company, 1805 ¢. 1. sec. 7, au--___

thorises the plaintiffs to ¢ enter into and upon, ORLEANS

-« all and singular the lands covered' with water
for. the purpose of improving the navigation

53 NAVIGATION.

_ CoMPANY.
V8.
Ayor &c. ¢¥

of-the territory : and the 12th section provides, N, Qprgans

that ¢ if any person shall break dqwn or destroy
¢ any embankment or other work, lawfully erect.,
‘¢ ed by virtue of this act.....besides ma_kingigqod'
¢ all the damage occasioned thereby...shall - for-,
“ feit and pay,...the sum of one hundred dollars.”’

. Iristo be observed that this act ought to.
have the force of an act of congress, for. it was
passed by the legislative council of the territory,
whose acts were liable to be repealed by congress:
and congress, not having done so, have impliedly
given.it their sanction. .Nay they have recog-
nised it, having made it an express condition of -
a grant of land to the city, that a gratuitous con-
veyance should be made to the plaintiffs, of as_
much of: the commons of the city, as shall be
necessary to continue the canal Carondclet
from the present basin, to the Mississippi. 1807,
chap. 27.

Tne plaintiffs were then authorised by the
legislature of the territory and that of the Union,
to enter upon the land on which the trespass has.:
been committed and prepare the water course

for navigation. In the execution of this autho- -

ity they erected the dam, which the defendants ;
MM
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’

IS?MNICS’ 1811. have destroyed—a work, .in thé‘lzinguaqe of the-
* First District. . =, "
O )lentlffs’ charter, lawfully erecied by virtue of

OnrveaNs  this act. ~
NavicaTioN

Comeany: . THE publications, in the Moniteur, clearly™
Mavonsic. op SHEW that the primary object of the canal was
N.OxrLesxs. navigation, altho’ at first and until this end could

be attained, another was held out as an induce-
ment to the people to send their’ negroes, the
draining the stagnating water from the back of
the city.

Botu the objects could not be simultaneous
for one would necessarilly prevent the other. The
draining the waters and carrying off all the filth
of the city into the canal, must, in a very short
time, fill it up and render it absolutely unfit for
navigation.

~Tue paragraphs in the Moniteur, which are
believed to be official, convey ideas which re-
répel the presumption that the canal was intend-
ed to be'the receptacle of the filth of the city. They
speak of double rows of trees, affording an agrea-
ble walk, of the satisfaction the people will have
in beautiful shaded walks on each side of the canal :
. advantages inconsistent with the belief that the
siirface of the water, between these promenades,
will be covered with dead animals and the sweep-
ings of the yards and streets of the city.
"THERE was then a time, when the destination
of the camnal was to be altered and instead of
bting a canal d’égoutement, it was to become a’
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canal of navigation. The legislature 'have de. Serixg 1811,

- First Distiict.

clared that that moment was arrlsed, when they \ )
vested in the plaintiffs, the right of improving NORH ANS

H . AVIGATION
this water-course, as wellas all others suscepti- ~ Compaxy

ble of that kind of improvement, ETR
Mavor &c. o7

- "LasTtry were we to admit the right of the N.Orreaxs.
city to the canal as a drain, the city courell, -by
their resolve, have completely parted with it. Itis
true this resolve does not appear to have been sent
to the Mayor for his consideration. By the 11th
section of the act of incorporation, all resolutions
of the city ceuncil for the disposal of public pro-
perty are to be “-sent by the said council to the
# Mayor, immediately after the same shall "be
¢ passed.” Of this sending, in the present case,
the plaintiffs cannot have any evidence, But the
rule ommnia recte acta is surely applicable to this
case, and the council are not to complain, when
we presume they have done their duty.

Moreau for the defendants, Every undertaking
which alters the running of the public water, is for-
bidden. Arg. legis 16 ff. Loix Civiles, liv. 2, tit. 8,
5. 8,n. 11. Franc. Mare. ¢t. 1, q. 589, 597. Infe..
rior land must receive the water of supérior. Le-
laure des Servitudes, 19. Servitudes are acquired
by grant or use. 3 p. /. 14, ¢ 31. Ley 15, eod. tit.

Tur plaintiffs are incorporated - ¢ for the
¢ purpose of improving the internal navigation

@ of this territory.”” This, perhaps, authorises
them to occupy “and improve all natural water :
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Serine 1811. courses susceptible of improvement, but cer.
First Diswict tainly, does not vest in them artificial canals,

OrLesNs made at the expense of other persons, and for
Nég;f&?: i particular purposes, as the canal Carondelet and

vs. - the canal Marigny.
Mavor &c.or

N.OgrLzaxs. THE canal Carondelet was. dug, at the ex-
pense of the inhabitants of New-Orleans, with
the aid of the chain negroes, granted to them by
the king, on the representation ‘of the governor,
whose name it bears : and we are informed, from
high authority, that, if the expenses of the war
had not forbidden it, an aid would have been ob-
tained from the royal treasury.

THrE papers read in evidence clearly establish
this proposition that the canal was built at the
expense of "the inhabitants, who spared their ne-
groes, aided by the king’s grant of the labour of
the chain negroes, at the instance and solicita-

- tion of his representative in the province.

It was dug for a particular purpose : that of
ridding the city * of the stagnating ponds which
¢ contributed to its sickness and the vast quanti-
« ties of musquitoes, that rendered it unpleas.
“ ant in summer,” and the idea is held out that,
in successive years, it might be changed into a
‘canal of navigation for schooners.

SureLy, the city, from the moment the canal
was dug, rightfully claimed the use of this canal,
which it had acquired partly for a valuable and
partly for a good consideration. A right which
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LI
if it wanted confirmation, and if that confirma. Serixe 1811

. . . . First District.
tion could be given it by the legislature of the . -—

territory, was confirmed by thatbody, in the OnrLraxs

. 4 e . NAVIGATION
charter of the defendants, which is anterior to that " Company
of the plaintiffs. - ' ve:

' Mayor &c. oF
ApmiTTING for argument's sake, that the N.Onreaxs,

charter of the plaintiffis vested any right to the
use of ‘the canal, it did not authorise them to
alter the course of the water, It did not vest in
them the right of determining ( alone and with-
out the concurrence of the party, who had an in.
terest in resisting the change ) that the moment
had arrived when the canal was to become a
. canal of navigation and a canal of navigation only.
The act of the legislature cannot be said to have
done so, by implication : for they do not appear
_ to have had this canal in contemplation, indeed
any artificial canal'dug for a particular purpose,
iniguum est perimi pacto, id quod cogitatum non
est. And had they thought of'it, they could not
have done it; for such canal has necessarily
an owner : and that owner was, either the city,
or the United. States, who might claim it as suc.
cessors to the crown of Spain.

~ Bur, surely, evenif the city have noright to
' the canal, they certainly have that of preventing
a diversion from the actual course of the water.
The present direction is, either the natural one,
as one of the witnesses has sworn, or the one
‘which has been given to it, by the concurrent



278 CASES IN THE SUPERIOR COURT

f:imgxsl{?x“t act of the king and the city, the only parties
! L C
— s who had an interest therein.

——
N?“,‘ILGEA‘?;N Lewrs J. The city have no right in the canal)
Commw. They never had any. The negroes who were
Mm on &c. or sent to aid those of the king, (the chain-negroes, )
N. Onueaxs, Werce the property of individuals, who willingly
yiclded their labour, without stipulating for any
advantage to themsclves or to the city. It was

a voluntary curtesy. Nay, if the advantages held

out by the governor to induce the inhabitants to

. send their negroes, may be viewed as the consi-
deration of their services, they have already had
the full benefit of it. The canal was not to be-
used as a drain for ever. It was expressly men-
tioned to them, that in time it would be changed

into a canal of navigation for schocners. This
time has arrived, and as the use of the canal, as a
drain, is incompatible with the use of it, as a
canal of navigation, the city have no longer the.

right to empty the waters of their streets into it.

Marriv J. I think differently. It is far
from being clear to me, that the canal cannot be
used both as a drain and a strcam for navigation.
Witnesses have informed us, that in the latter
years of the Spanish government, large wooden
gutters, gargouilles, had been placed on each
side of the canal, the issues, of which were stop-
ped in time of rain, and the water suffered to
scttle and deposit the earth, it brought down,
and when perfectly cicur, it was allowed to find
its way thro’ the-canal,  Thus the filiing up of



‘OI' THE TERRITORY OF ORLEANS. 279

the canal was prevented and dirt was procured to Serive _1811.
raise the ground near it. As late as the year {ivst Distriet,
1801, the royal schedule mentions the king’s in- Onrraxs
tention that trenches might be dug to convey the Né‘gifp’iﬁ?_“
water from the commons into the canal. Hence, vs.

I infer that the natural direction of the waters, %ﬁ‘gff;i;ﬁ
of the city and the commens was, by the sove-
reign’s authority, changed and established as it

now is. No one has a right to alter it.

- Denisart, verbo LA BoUR, cites acase determined

in one of the parliaments of France, Laurent vs-

Warin, in which the court held that ¢ when in a

< piece of land, there is'a water course which

< carries off the rain water, it is not lawful for

* the owner of the land to give it another direc-

“ tion over the land, if .the altcration occasion

‘“ any detriment to the adjacent estates.” Thus

the law of I'rance, the original law of this coun-

try, corresponds with that of Spain. If a new

direction is now given to the waters of the city,

the owners of estates below it, down to the bayou,

will not be obliged to give it passage over their

land, in which they may have made improve-

ments incompatible with the passage of these

waters. Having bought their estates free from

such a burden, they will now resist the imposi-

tion of it. '

. NErrrer, can I refrain from considering the

advantage, held out to the inhabitants, the clear-

ing of stagnating ponds, which occasioned dead-

ly fevers, and gave birth to myriads of musquit-

\
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SerixG 1811. ges, which so desolated them, that their houses
First District.

Oxirans  tance, and as the price promised them for the
NrvicaTION : .
‘Compaxy labour of their negroes. If the all-powerful
vs. hand of the sovereign might at all times, des-
Mavorkc oF :
N. Onieaxs, Poil them of these purchased advantages, of which
there is no evidence, their right to them, like all
other rights, has been strengthened and render.
ed less precarious by the change of government.
Surely in the most despotic, they could not fair-
ly have been deprlved of it.  Zurpis est fi-
dem fallere.

I cannot construe the plaintiffs’ charter as af-
fecting the defendants’ rights. According to the
counsel of the former, the city are to lose both

_the promiscd advantages—the use of the canal
as a drain—the use of it as a stream of naviga-
tion. For it is to lose it as a stream of naviga-
tion, if they must pay for navigating it : the ca-

. nal then will not bz the property of the defen-
dants, but of the plaintiffs.

TuEe city council have not parted with any.
of their rights by their resolve, Itisnot to be
pfesumed that it was their intention to make a
present to the plaintiffs, ‘emo  presumitur;
donare. 'The reason, that this resolve was not
sent to the Mayor for his consideration appears to
me to be, that it is not for the disposal of any
public property, or the payment of any monies.
Resolves, for these objects, being the only ones.
that require the Mayor’s consideration.

became inhabitable, as. objects of major impor-.

\
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BEAUREGARD EX'TOR tc.vs. PIERNAS & WIFE. SerinG 1811,
First District.

‘Turs was an action brought to recover, out =
. . Wife, becom-

of the property of the wife, (the husband having jne surety for
become insolvent) the price of a slave, sold by her husband

; ‘ . must sfrecially
the testator to the husband, by a notarial act of repounce the
sale, to which the wife became a party, as a su- laws In mf’;‘r‘;“s‘;
rety, and as such, in conjunction with her hus- wives.
band, hypothecated her property, present and to
come. Upon the failure of the husband, a suit
was instituted against the wife, before the Span-
ish tribunal, in which, an order of seizure was
granted, and certain property of the wife seized
by the alguazil mayor and put in deposit; but
all proceedings therein, had been suspended by
the change of government. ’

Ellery for the plaintiff. - In this suit I rely,

1. Upon the Spanish proceedings.
_ 2. Upon the notarial bill of sale, to which the
wife, as surety, voluntarily made herself a party,’
and which, by the laws of this country, makes
+ the contract binding upon her, and renders her
property liable, upon the default of her husband.
I. From an examination of the Spanish pro-
ceedings, it appears that this suit, before the
‘Spanish tribunal, had gone through its several
stages, and that the legal contestation of the par-
ties terminated in an execution, by virtue of
which, the goods of the wife had been’ seized,
and put into the custody of the law, from which

Ny



SerinGg 1811,
First District.

BEAUREGARD
Ex’ror &c.
T8,
Piernas &
WirE,

CASES IN THE SUPERIOR COURT
they were only released by the change of go.
vernment, which suspended all judicial proceed-
ings. 'This execution, or fi. fz. into which the .
order of seizure granted in the beginning of the
suit had ripened, always supposes, as indeed does
an order of seizure, (if in this case, it should be
construed to be an order of seizure, rather than
an execution) a previous judgment to support
it, either judicially delivered, or legally implied,
from the nature of the instrument declared upon,
which by the principles of the Spanish law, may
either import a confession of judgment, or carry
with it the authority of the thing judged. In
this case, the proceedings before the Spanish tri-
bunal, were matured into an execution, proceed-
ing from a judgment, judicially delivered and
which, though not pronounced in the form of
our judicial decisions, is yet sufficiently clear

" and certain. The counsel of the defendant, must,

thierefore, dispose of this judgment, before he'
comes to the intrinsic merits of this action,

II. Should the court not be with me upon
this point, I rely, with confidence, upon the na-
ture of the instrument produced, which is not
only founded upon the principles of the Spanish
law, but minutely and laboriously observant of
all its forms and technicalities. The Spanish
law, like the common, supposes the wife under
the ¢ coercxon of her husband, and examines with
attention, if not also with jeéalousy and 5uspl-'
cion, every act executed by her during coverture,
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in favor of her husband, and a variety of pro- Semixe 1811.
_visions have been made to secure her rights&r_ﬂmsma'
and privileges from infringement or invasion. BEAvrEGARD
But this has not been carried so far, as wholly * Tvosn ke
to lock up her property, or to deprive her totally Prerxas &
- of the power of pledging or alienating it. Her Wiee.
privileges are all summed up in the 61st law of
Zoro, as inserted in the Recopilucion de Castilla,
and found also in the Partidas. Of this law, the
-leading principle is, that -the wife shall not be
bound in solidum with her husband, or become
a surety for him. Recop. de Cas. T, 1. L. 7.
- 7. 709. But to this principle, there are excep-
tions, and the present case will be found to fall
-under them. These exceptions are numerous
and important, of which the third meets and
embraces our case, viz ; ¢ That when the wife,
«*¢ apprized and knowing, that she is not allowed
. %¢or compellable by law, to be a surety, af-
¢ terwards renounces her privilege, and waves
“ the right which the law secures to married
¢ women, in this behalf,”” ¢ La tercera es,
. % quando la muger fuesse sabidora e cierta que no
‘¢ podia nin decia entrar fiadora : si despues lo
« fiesse, renunciando de su gradoy desamparando
“ elderecho que la ley otorgo a las mugeres en esta
. “razon™ 5 part. 3 1. 12 p. 2 Feb. de escrit. 4 c.
35. n. 125. Now by the notarial bill of sale,
we find, that the wife was fully knowing and ap-
prized of the existence and purport of the laws
. made in her favor, and voluntarily and deliber-
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Serine 181l.ately renounced them, and that this renunciation

First District,

| —

was made in a solemn and legal form. - Thus

"BeaureGarp have we brought ourselves completely within

Ex’'ror &c.
v8.
Prernas &
" WirE,

this exception, and should the judgment of the
Spanish court be questioned or denied, still are
we entitled to the amount we claim, by virtue
of this notarial act, to which the wife volunta-

-xily and knowingly made herself a party, and
“bound herself in conformity: to the principles and

forms of the Spanish law, and made her proper-
ty ‘liable, upon the default of her husband.

Moreau for the defendant. As it respects the
order of seizure, granted by the Spanish tribu-
nal, although called an execution, no great re-
liance can be placed upon it. It is a provisional
order of seizure and rather in the nature of an

" attachment, than an execution ; it terminates, in-

deed, in an execution, if not opposed ; but it is

- always notified to the defendant, who has three
" days within which to make his defence or op-
~position ; here such defence or opposition was

< made, and no definitive judgment has been point-

- ed out, or was rendered ; the proceedings were
- left incomplete at the cession. With regard to

- the bill of sale, wherein the wife became a surety

for her husband, it will be found illegal and in-
valid, and not made conformable either to the
principles or forms of the Spanish law. This

* law is not only unfavorable to, but prohibitory

-of any such engagement, on the part of the wife.
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The wife is considered as a minor. And herSrrixe 1811,

‘rights arc not only ~ liberally extended, but
jealously watched, and securely guarded. But
we are told of exceptions, and that the present
-case makes one ofthese exceptious. To this
~effect, the third exception has been quoted,
-but too many of the legal requisites and pro-
visions have been neglected or violated, to per-
< mit the party to hope for the benefit of this ex-
ception, and I will proceed to shew,

. 1. ‘That the wife was not duly authorised to
become a surety for her husband.

2. And if so authorised, that she has not
legally renounced the laws forbidding her to
‘become such surety.

. 3. That the property purchased has not been

- proven, as the law requires, to have been con-
: verted to her use, or purchased upon her ac-
count.

1. The 2 law, 3 tit. 5 lib. of the Recopilacion
- de Castilla ordains, ‘that the wife can neither

.make a contract, nor renounce those in her
‘favor, nor appear in court either as plaintiff or

defendant, without the express authority of her

. husband. But In this bill of sale where she is

- brought to be made a surety, no such au-’

- thority is given. It is true, that the clause of
- surety 1is inserted in the ‘bill of sale,. and
- therefore a tacit authority may be thought to be
. inferred; but the law upon this point, is im-
- perative, and requires a formal written act of

TFirst District.

BRAUREGARD

Ex’Tor &c.
V8.
PieErNAs &
‘WIEE.
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A -

Serive 1811. quthorisation. Pot. traité de la puissance ma-
First District. . . . .
_yritale 67. n. 69. 2 Febrero, Libreria de escri-
-Beaurkcarp banos 99. cap. 6 s. 4. n. 109.
Ex Ton % IL The law 2 tit. 12, Partida 5, which is
Piernas & drawn from the famous senatus-consultus Vel-

Wize. leianus, forbidding a woman to become surety, an-
nuls all obligations contracted in violation of its
disposition. The reason is, that it is presumed
.that it is thro’ ignorance er weakness that she
binds herself for another,

Tni1s reason operates more powerfully in the
case of a wife, who binds herself for her husband.
The law 61 of Zoro, which is the /. 9, tit. 3. lib.

.5, de la Recopilacion de Castilla, declares null
and void, any obligation contracted jointly with
her husband, or to secure any debt due from
him : even when the instrument mentions that the
obligation is contracted for her benefit : unless
it be actually proved that it turned to her ad-
vantage, and that the thing, which is the object
of the obligation, is not one of those which the
husband is bound to supply : as raiment, food and
others necessary to her.

111. It is true that the law 3, #i¢. 12, Partida 5,
contains an exception to that which forbids
-women becoming sureties, authorising them to
derogate from a law established for their benefit.
But, - how is this derogation from the law, this
renunciation of the benefit, to be effected in or-

- der to validate the suretyship ? It is necessary,
says the law cited, that the woman have a certain



OF THE TERRITORY OF ORLEANS. 287

knowledge, sea sabidora y cierta, of the disposi- Serixe 1811,
. . . First District..
tions of the law, to which she is about to re- '

nounce. “ BEAUREGARD
. . Ex’ton &c.
Febrero requires that the notary, who receives vs.

the instrument, should explain these disposi- PI%GI::ES &
tions to her, 2 Libreria de los Escribanos, cap. 4
s. 4 n. 15. ' If it appears from the drawing of
the instrument, or from the interrogatories put
to him, that he is not well acquainted with the
laws, to which he makes a woman renounce,
the instrument is to be declared void, because,"
says Febrero, the notary cannot properly have’
explained what he was not well acquainte
with. id. . '

Hexce the wife must expressly renounce:
" to the prohibitory law established for her be-
nefit : and a general renunciation to all laws
concerning  women would not suffice to give
effect to her obligation as surety. 2 Colomb,
Instruccion de Escribanos, 154. n. A.

Here the notary has caused the wife, to re-
nounce to the benefit of the law 61 de 7oro or
the law 9. tit. 3, 4b. 5. which are the only
Spanish laws, declaring that a wife cannot be-
come surety for her husband. He has also caus.
. €d her to renounce generally to the laws of the
Emperor Justinian, to the senatus-consultus Vel-
leianus, to the laws del/ Toro, of Madrid, of the
Partidas, to the ancient and modern constitutions,
and to the others laws in favor of women : that
1s to say, to a crowd of laws mostly foreign to
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Srring 1811. the subject, in which no doubt are mixed with-
Tirst District. . . .
others, most of, and likely all, the dispositions .
JraurecArD to which it was necessary she should renounce,
. Ex’tor &c. . . e
vs. in order to give yalidity to the contract, and of
Pieuxas & which the notary ought carefully to have given.
Wire. . .- . . .
her, detailed and particular information. This .
bungling way of making the renunciation an-
nounces the confused idea which the officer had
of these laws, and shows how impossible it is that
the wife should have had a clear and distinct
view of the dispositions in her favor, 'in a num-
ber of laws so generally and vaguely cited. Last-
ly, when the notary was particularly interrogated,
by the Spanish judge, and required to specify-
the particular laws, by titles and numbers, which
he had informed the wife were to be renounced,.
his answer clearly. indicated that he had no cor-
rect idea of what it was his duty to explain to

her.

It is conceded that if it were in proof that
the contract for the performance of which she
" became sufety had been for her benefit or. ad-
vantage, the court ought not to listen to her ob-
‘jection.  But of this, there is not the slightest
proof. For the declaration drawn from her, in.
the notarial Instrument, cannot prejudice her ac-
cording to the authority cited Z. 9, tit. 5, /ib. 5,
of the Recopilacion de Castilla. For if this de-
claiation were to bind a wife, it would be easy
to elude all the laws provided for her defence and
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protection, and it would be in vain to have es- Semivo 1811
- First District.
tablished it as a principle that the husband can . )

in no ways alien or bind the dotal property of BEAUREGARD

Ex’Tor &c.
the wife during the coverture, even with her vs.
consent. Piervas &

WiFB.

Ellery in reply. The court will determine,
from an inspection of the Spanish record, whether
the executory proceedings bad in the suit, be-
fore that court, were limited to a provisional or-
der of seizure, or whether they did not ripen
into an execution. The provisional order of
seizure 1s the first process of the court, and was
here issued in May 1798, and it was not, until
July following, that cxecution was ordered, and
not until the succeeding September, that the pro-
perty of the defendant was seized by the algua-
zil mayor, and put in the hands of the public
depositary, where it remained until the cession.
But we are not obliged to rely upon the Spanish
proceedings, the nature.of the instrument pro.
duced, and the form of its execution, bear us
fully out in our claim. We have proven by it,
that the wife voluntarily made herself a surety for
the payment of the debt, and that she renounced
all the laws existing in her favor.——But it is ob-
jected,

1. That she was not duly authorised by her
husband to become such surety, and that a no-

tarial act to this effect, on the part of the hus-

band, should have been first executed. This
Oo
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\

-Serive 1811 undoubtedly would have been necessary, were

JYirst Districr.

the wife to become asurety for a third person,

BrAUREGARD in order to protect her husband from the effects

Ex’ror &c.
vs.
Prenvas &
WirE.

of any rash engagement into which the wife

might be seduced, but certainly it cannot apply .
to a case.where she acts for and with her hus-

band. Her signing the instrument before a no-

tary public, in presence of, and in conjunction

with her husband, is sufficient authority. Again

if this authority is to be questioned, by whom,

but by the husband can it be questioned ?

2. But it is next contended, that even if the
wife were duly authorised so to sign as a surety,
still, the' clause of renunciation is too vague
and indefinite, and that instead of renouncing
all and every law made in her favor, the wife
ought specially to have enumerated and distinct-
ly renounced the 61st law of 7oro. But in the
Partidas, (the original text) no form of renun-
ciation is prescribed or indicated ; and though
& particular form is suggested in Febrero (who
is 2 mere commentator,) still it is not by him
stated, to be a necessary, but only a convenient
one, and may or may not be adopted. - He him-
self observes, that it is not necessary to the va.
lidity of the obligation, but only conducive to
.the neatness of the instrument in which the
obligation is contained, and is given, as he quaint-
ly expresses it, to guard notaries from the com-
mission of c¢lassical errors, and the unnecessary

’
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repetition and renunciation of laws which have Serinc 1811
First District,

no bearing upon the subject.  We do not deny

the necessity of a clause of renunciation on the BEaurecarn

part of the wife, but we contend that the one
here inserted is sufficient. It is, indeed, diffi-
cult to imagine one more solemn, to which are
superadded the rites of religion, the solemnity
of an oath, and if violated, the imprecation of
infamy. The words are remarkable. The wife,
here TB\IOUHCCS the laws of the Emperor, Justi-
nian, the senatus consyltus Veleianus, the laws
of Toro and of Madrid, the new Partida, and
the old constitutions, as well as all other laws
enacted in favor of the wife, acknowledging
that she has been informed of them, and that
with this knowledge, she renounces them, and
then swears by our Lord, making the sign of
the cross, according to law, that to execute this
instrument, she was not enticed nor intimidated,
by her husband, nor by any other person, and
declares that she did it of her own free will and
authority, in order to convert the property pur-
.chased to her own use; and that to invali-
date this oath, she has made no protestation or
mental reservation, and even if authorised to
revoke it, that she will not, neither will she
‘receive any absolution, relaxation, or change
thercfrom, either from our holy father the pope,.
his nuncio, or legate, or any onc invested with

28).

Ex’ror &c.
vs.
PierNas &
Wirg,

authority to this effect, and if it should be dispens- .

ed with, that she will not avail herself of such
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g?RtNB , lts,l 1t dispensation, under pain of perjury, and of fall-
irs istrict. » . . . .
L - Ing into infamy &ec. - It is difficult to dress up

Beaurrearp a clause of renunciation with more solemnity,

Ex’ror &c.
vs.
Piervas &
" Wirk.,

or to invest it with greater terrors. It also close.
ly follows the form pointed out by the classic
Febrero vid 2 Feb. de Cont. cap. 4 s. 4 Ar. 117.
But it seems, that the 61st law of Zoro, is not
particularly recited and renounced, in conformity
to the form given by Lebrero. 1 have already
stated that it is not required by the Partide, and

" that it is not made indispensably necessary by

Febrero. But suppose it were, in renouncing
all the laws of Zoro, is not the 61st law of Zoro
renounced ? In renouncing the whole, are not
the parts forming that whole, renounced? And
was it not stronger on the part of the wife, as
well as safer on the part of the Notary, to re-
nounce every law; than to limit the renunciation
to any particular law ? Febrero to be sure thinks
it sufficient to renounce only the 61stlaw of Zoro,
but Martinez, it seems, another commentators

" makes mention only of the Partida, and per.

haps, another commentator might be found, who
thinks other laws equally necessary to be the syb.
ject of renunciation. In these perplexed paths,
what guide are we to follow, and who will de.
cide, when doctors disagree? One says, re-
nounce the Partida, another the 61st law of Zoro,
According to one, if we step out of the Partidas
we are lost, according to the other, there is no
safety but in the 61st law of Zoro. -Even if
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both had been renounced, and the extension ofSerivg 1811.
A First District.

the clause of renunciation to embrace the two,__-

had not weakened its validity, - still is it not pro- Bxavreeanp

bable that in the numerous codes of laws, form- EX_T.S: e

ing the motly system of Spanish jurisprudence, Piervas &

(laws always increasing, and never expiring) that Wirs

some pretermitted clause or provision, some

dormant principle, buried in the legal lumber

of ages, might be dug up to destroy this instru-

ment. The navigation among these codes and

Recopilacion is certainly dificult and dangerous,

thick-set with points, and abounding in sands and

shoals : the path dazzled by the deceitful lights of

expositors, and pursued with unskilful pilotage ;

we have weathered the Partidas «nd the Recopi-

lacion, we have steered clear of the laws of Ma-

drid and 7oro, but is there no risk of striking

upon the Fuero Real, or Fuero Juezgo, or being .

lost upon the shoals of the Ordonamiento, cven

1 senatus consultus Velelanus, or an unheed-

ed law of Justinian might prove fatal to our

voyage. Safety, therefore, required, that we ‘

should insure against all these laws., DBut it is

suggested that the notary could hardly have time

to instruct the wife in all the laws, which she

is here made to reriounce ; neither was it necessa-

ry : it was sufficient, that he apprized her, that

there were laws in existence in the different codes,

by which her rights were protected, and she se-

cured from the coercion of her husband, by which ~

she was not obliged to become a surety for him;
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%?“Itxg . 18,‘ ‘t without her free consent, and that if she wished
irst District. . . 1 . ‘
- to give validity to the instrument, that she must

BravreeArD renounce them. Again, a notary public, is an

Ex’ror &c.
vSs.
PiErnas &
Wire,

oflicer worthy of credit,” whose acts import ve-
rity, and if her renunciation is there recorded,
we have no right to travel or enquire out of this
record. When a wife, under the common law,
relcases her right of dower, the certificate of the
judge or justice of the peace, before whom the
release is made, that she did it free from the
coercion of her husband, is sufficient,

By the Court. It clearly appears that the pro-
cecdings before the Spanish tribunal, had not
ripened into a final judgment. It is true, atthe
inception of the suit, a writ of scizure was award-
cd against the property of the husband and after-
wards another against that of the wile, but these
“writs of scizure, like writs of attachment, are
original writs to bring in parties into court, as
the naturc of the case requires.

TuE renunciation of the wife, is not, as the
plaintiff contends, a matter of form, introduced
by practitioners.  The civil law considers wo-
men generally to certain purposes asin a kind of
perpetual nonage and the lew 2, tit. 12, part. 5,
declares null all contracts of suretiship, entered by.
a woman, for any other person than her husband.
Itis true that the Jaw 3, tit. 12, part. 5, allows
a woman to renounce the former, but it requires
she should be made acquainted with its provisions,
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Febrero, informs us, that the notary, who re. Sering 1811.

. , . First District.
‘teives the contract, is bound to make the wo.
man acquainted with the disposition of the law Brauvrrcarp
. Ex’ror &c.
in her favor, and the consequences of her renun- vs.
ciation, and he ought to certify that this has been Pierxas &
done, 2 Libreria de los Escribanos, cap. 4, sect 4, Wire.

n. 115, unless he takes the trouble to recite at ’
full length, the law itself. If he neglect to do
so and does not apprise the woman, he incurs
corporal punishment, and /e act ought to be de-
clared NuLL. Loco citato.

Tue act is also to be_annulled, if it appear
by the interrogatories that the notary was not him-
self master of the dispositions which it was his
duty to make known. id.

In the present case, from the generality of the
laws cited, out of the Spanish and Roman codes,
we are perhaps justified in presuming the igno-
rance of the notary. His examination manifests
his inability to refer to the particular law of the
Toro, all of which, 83 in number, are renounced
in the lump. The case is rendered much strong-
er from the deposition of a person, present at
the execution of the act, who contradicts the no-
tary in the belief which he expresses of the ability
of the wife to have understood these laws, had
they been read to her, from her very imperfect
knowledge of the Spanish language."

Ir this renunciation be stricti juris, when the
wife becomes surety for a stranger, as she then
. has the aid of her husband, it is much more, to
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Sering 1311,
First District.
[
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be required, when inops consilii, he makes her
take an engagement for his benefit : since the

3zavrucarp civil law, in order to protect the wife, against

Ex’tor &c.
vSs.
Piennas &
Wire.

+

the consequences of conjugal affection, will not
allow her dotal property to be aliened, during the
converture, cven with her consent. Low 7 tit. 11.
Part. 4. Tor it would be to expose her to re-
main without property, indotata, to allow her to
become his surety, since on defect of his, her
goods would have to be taken.

O~ this principle, the law 61 de/ Toro, which
is the law 9, tit. 3. lib. 5, de la Recopilacion de
Castilla, declares void, any contract in which
the wife binds herself in solidum with her hus.
band, or becomes his surety for any debt of his,
unless contracted for her particular benefit, and
for some article which he was not bound to pro-
vide for her. This last law, has no clause allow-
jng a renunciation to its dispositions, but, it ap-
pears, that the courts of Spain have in prac-
tice, construed it as admitting it.  _

BuT, the uniform opinion of every Spamsh
writer is, that, when the wife becomes surety

- for the husband, the instrument is to be clothed

with all the formalities required, in cases in which
she binds herself for another person.

Colom, formally says, that inall cases of sure.
tyship, the laws in favor of women, must be
SPECIALLY renounced, because A GENERAL
renunciation to all laws in fovor of women, would

£l
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not be sufficient to render the instrument valid, SrriNc 1811,
2 Libreria de los Escribanos, 154. n. 4. First District,
Febrero, speaking of general renunciations, Dexis

says, they are absurd, and tend only to introduce LE:LS,;RC__
error and confusion.

Tu1is point was also determined, in a judg-
ment rendered in this city, when under the do.
‘minion of Spain, July 13th 1803, in the case of
Fletcher vs. Piernas.

As we are of opinion, that the renunciation
ought to have been special, it is unnecessary to
inquire, whether the wife ought not to have been
-authorised.

JUDGMENT For THE DEFENDANT.

—r < ——
DENIS vs. LECLERC.

Artacument for contempt. The original Thereceiver
of a letter has

petition stated that the defendant having, by im- | " right to
proper means, obtained a letter, written by the pu.blilsth ift’ﬂilﬂ :
plaintiff to a third person, was preparing to pu- ;}ﬁen o e
blish it, with indecent commentaries : and prayed
for an injunction staying the publication, which
was granted as fo the letter. '
Ox the following day, the defendant filed his
answer to which was annexed a copy of the letter,
.denying that he obtained it through improper
means, and averring it had been sent to him, by
the person to whom it was directed. The court
thought it proper to sustain the injunction till the

hearing.

Pr
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Tue defendant, afew days after this decision, .
j inserted .an advertisement in a- newspaper, in-
viting all persons, who might be desirous to see
the letter, to go to the clerk’s office, where a copy
was annexed to his answer, or come to his print-
ing-office, where one was stuck up_for public
inspection.

On an afiidavit of these facts, the plaintiff
moved for and obtained process of attachment-
for a contempt of the authority of the court, and
a.disobedience to the injunction : on the return
of the process, the defendant admitted the pub-
lication of the advertisement, but denied that
‘any copy, or the original of the letter, was stuck
up in his office : and a witness who was intro-
duced and examined viva voce, by consent, de-
poscd, that he had called at the oftice for a sight
of the letter, and was taken into a private room,
where it was shown to him, with an injunction of
secrecy : and that, to his knowledge, another
person had been indulged with the reading of it,

Tue case was argued by Alexander, Depeys-
ter and Smith, for the plintifl, and Morel and
Wilson for the defendant. Mr. Blangue, a lay
gentleman was, with the consent of the bar, per.
mitted by the court to speak on that side.

1>;y the Court, Martin, J. alone. Although
it has been deemed improper, upon this motion,
to allow the discussion of the propriety of grant<
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ing the injunction, that having been gone into
at large on the motion to dissolve it, I believe it
advisable to detail the principles which influenced
the court in declining to dissolve it before the
final hearing, as these principles have been for
purposes, not necessary to be now examined, in.
dustriously and eggregiously misrepresented.

THE injunction was claimed and the dissolu.
tion of it resisted on the ground,

1. That a letter is an object of property :

2. That, after the person to whom it is direct.-
ed receives it, the property of the writer still con.
tinues in it, to a certain degree. The former
having only therein a joint property with the
latter : oo
. 3. That the right of publishing it, remains
exclusively in the writer, until he abandons it,
and at his death passes to his representatives ;

4. That the property of the writer may be
violated, by multiplying copies of, or suffering
the letter to be used contrary to his presumed
intention. \

- L. Aletter is an object of property.

. "THERE is nothing that a man may so empha-
tically call his own, or more incapable of being
mistaken, than his ideas thrown upon paper, his
literary works. 4 Burrows 2345. - Millar vs,
Taylor. '

. Accorping to the laws of France, a letter
is recognised as a chattel, which may be the oba

299,
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ject of larceny.  An action lies, and evena cri<

———minal prosecution may be instituted, against a

DEen1s
vE

person who, having undertaken to carry a letter,

Lrcrerc. Violates his trust and detainsit. I/ y @ action

en justice, et méme on peut prendre la voie ex-
traordinaire, contre celui qui §'étant chargé de
porter une letire, ne §’est point acquitté de son
message et la retient. 3 Collection de Jurispru-
dence. 312. :

A1 Rome, an unfaithfull messenger, detaining
a letter, was prosecuted as for forgery. Nuntius
non restituens litteras ei, cum mandatum resti-

tuere susceperit, incidit in crimen falsi, Bartolus

in lege 1'itio 36, n. 3. .
In the United States by an act of Congress,
it is made penal to print the manuscript of another,
and the property of the writer is secured from
invasion. 1 Laws, U. S. 118.
Tuis act is expressly extended and declared

to be in force and effect in this territory. 7 Laws
U. §. 117, '

- II. The second proposition was expressly re-
cognised by Lord Hardwicke, in the case of
Pope vs. Curl, in which the plaintiff complain-
ing, that the defendant was about publishing
letters which he, the plaintiff, had written to se-
veral persons, obtained an injunction to stay the
publication.

Tue Lord Chancellor holding that ¢ the re.
% ceiver of a letter has at muost a joint property

.
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¢ with the writer and the possession doecs hot Srrixg 1811
“ give him a licence to publich it.” To the t'_'ft,_msmd'
authority of this decision, invoked by the plain.  Dexis
tiff, the defendant has objected that the British
Chancellor spoke only of letters, as objects of
literary value, written for the purpose of raising
money by a sale : but the pluintif’s councel has
drawn the attention of the court to the latter
part of the case, from which it appears that the
letters which Cur/ was about to publish, were
only letters on particular subjects and inguiries
about the health of friends. 2 Atkins 341. Foiled
in this way, the defendant has insisted, that from
the reputation of Pope, an illustrious writer, even
letters of this kind might be considered as va-
luable, as those of ordinary persons on scientific
_subjects : and that the case of Pope vs. Curl, is
a solitary one, which must not be made to cont-
rol others out of its species, and the present plain-.
tiff, altho’ a lawyer, being no author, { the
letter being clearly written without a view to
publication, ) cannot identify himsclf with the
plaintiff in the case cited. This objection has
been met by the production of a case in which lord
Apsly, extended the same principle to letters
written' by Lord Chesterfield, a nobleman from
whose pen nothing had yet been given to the
world, but some parliamentary speeches. . Am-
bler 737.

Ox this second proposition, therefore, the
evurt could not help saying, (without binding

3.
LrcLonc.
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Serixe 1811 itself, as to the final opinion, it will have to pro«

First District.

—._snounce on the hearing) that the person to whom
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the plaintiff dirccted his letter, had not the right
of publishing it, and consequently, the present -
defendant could not derive it from her : not-
withstanding, the letter was mnot written with
aview to profit, nor by a persen whose employ-
ment it was to write for that purpose.

III. The third point made by the plaintiff’s

‘counsel is that the right of publishing a letter

1

remains exclusively in the writer,. till he aban.
dons it, and . if not abandoned, passes at his
death to hisrepresentatives. This proposition is
so natural a corollary of the preceding, that
it is only with a view to show that the court
has attentively weighed every thing in this case,
that the trouble is taken of stating it.

It flows from a principle established in the-
case of Millur vs. Taylor, viz : a partial disposi-
tion, by the true proprictor of a thing, is not to
be carried beyond the intent and measure of the
proprietor’s assent and appropriation, in that be-
half, whether it be the case of borrowing, hiring
or any other kind of contract or bailment. In
the application of this principle to the present
case, the plaintiff contends that the letter was
sent, for the sole purpose of being perused by
the person to whom it was directed, and there-

-fore any other use of it, being contrary to, and

beyond the intent and measure of his assent and
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appropriation, is tortious and illegal, and the court Sering 1811,
. .. . First District. -
ought to restrain it.

For this purpose, the case of the Executors = Dexis
of Lord Chesterfield vs. Stanhope & al. is in- LEC.‘,I;M..
voked. Jmbler 737. 1t differs but little from
that of Pope vs. Curl, which it strongly confirms.
The Earl had had a natural son, of whom the
defendant Stanhope was the widow, and at whose
death she became possessed of a number of let-
- ters written to him by the Earl, on education and
politics ; some of which contained characters of
persons in office. The lady, some time after her
widowhood, mentioned the letters to the Earl and
cexpressed her belief that, if published, they would
-orm a valuable system of education. His Lord-
ship answercd, “ Why, that is true, but there is -
“ too much latin in them ” and did not express
any disapprobation of the publication. Shortly
after, he requested her to restore to him the let-
ters containing the characters, declaring, upon . :
his word and honor, he desired them only with
an intent to burn or destroy them. She carried,
accordingly, all the letters to him. He took out
those which contained the characters, repeated
his assurance on his word and honor, that he meant
to burn or destroy them, and told her she might
keep the rest. After his death, she contracted
with Dodsley, the other defendant, for an edition
of them. On the application of the exccutors of
the late lord, an injuction was issued to stay the
publication. The  defendants insisted on the
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presumed assent of the deceased. The plain-
tiffs contended, that a person has no right to print
or publish letters which he receives, without the
consent of the correspondent who wrote them
that his property in the letter does not extend
so far, and if it did mischievous consequences
would follow in abundance of cases—that the
consent of the Earl, was necessary, or that of his

“executors, aftcr his death—that his taking the

characters and leaving the other letters in her
hands, was na evidence of his consent to their
cing printed. Of this opinion was the chan,
cellor, Lord Apsly.

1t is observable that the permission to pub.
lish might, perhaps, have been correctly inferred,
from the want of any actual objection, on the
part of the writer, when informed by one of the
defendants, that she thought of a publication of

his letters—{rom the streng and repeated asseve

xations, under the word and honor of the Peer,
that the letters containing the characters were
taken for the sole purpose of being destroyed.
For those asscverations can only be accounted for,
by being considered as evidence of the Lord’s
intention, to repel the idea that the characters
were desired to be returned, with a view to any
profit to be derived from them, which would un- -
necessarily diminish that which the lady might
proiise to hersel from the publication hinted at.
Ix this case, the chanccllor recognised the
principle, established by Lord Hardwicke, as the
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ground of several decrees made since, in the Serixg 1811,

cases of Mr. Webb, Mr. Foster and others.

According to this principle, the right of publish-
ing aletter belongs exclusively to the writer :
the receiver has not such interest in it, as will
enable him to prevent its publication. For Lord
Hard wicke continued the injunction as to the let-
ters written by Pope, but refused to continue it
as to those written fo him.

Tre present case has been endeavoured to be
distinguished from those cited in regard to the
nature of the attempt—not to print a letter, with
a view of appropriating to one’s self the profit of
the sale, and thus depriving the writer of the be-
nefit secured to him by law, under the denomina-
tion of copy right; but with the sole view of
disclosing the writer's secrets and wounding his

feelings. A defendant is not to be enjoined from -

doing an act, on account of the benefit which
he expects to derive therefrom, but on account of
the injury which it may occasion to the plaintiff.
Here the plaintiff complains that his property is
about to_ be violated. Can the defendant resist
the claim of the plaintiff, by saying : true it is,
I am about violating your property, but I seek
not thereby any pecuniary benefit, nor any ad.
vantage, but the gratuitous pleasure of working
i injury?  In foro legis, the measure of re-

lief or damage must be the same, whether any ad- .

vantage be contemplated by the wrongdoer or
not—while, in foro conscientie, his turpitude is
Qe

First District.

‘Dmus
vSs.
LLECLERC:
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Serine 1811. surely the greater, if none be expected. If a man
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*-Britain,

pects thereby to support his family, a fortier,
when hlb only view is to do me harm.

TuE case is attempted farther to be dlstmgmsh-
ed, because the sulject of the injunction is one
single letter, which cannot be said to censtitute a
literary work. The defendant’s counsel have
quoted no case in support of the distinction, and
the court has not been able to recollect any.
Would the judges who granted the injunctions
in the cases in Jmbler and Atkins have permit.
ted the letters to be printed singly 2 and if they
had Dbeen thus given to the world, how coulc
the collection of them have been prevented?

Tue plaintiff having established, as far as thi
authorities on which he relies are entitled to res.
pect, his right to the injunction, the defendant’s
‘counsel has 1eplied, . that the decisions of foreig:
judges ought not be considered as binding o

- the conscience 'of this court. This is not pre

tended : but the court. cannot ‘help considering
the opinions of the British judges, as those ¢
‘men of great learning and integrity. It is not thei
opinion to which the court gives its assent, bu

" the arguments and reasons’on which it is ground

“ed.  In the cases under consideration, the Bri
tish court grounded its decisions upon a prin
ciple of the common law and a statute of Gree
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 Tue common law principle is this : .4 par-
tial disposition of a thing is not to be carried be-
yond the intent and measure of the proprietor’s
assent ‘and appropriation, in that behalf. In des-
cribing the act, we have here only an extended
translation of the definition of larceny by the
Roman lawyers : Contrectatio rei aliene, nvito
domino cujus illa fuit, a diversion of the thing
of another, contrary to the will of him, to whom
jt belongs.

Ir upon this axiom Lord Hardwicke held that
Curl’s attempt to publish Pope’s letters, ought
to be restraincd, because Pope by sending those
letters to his friends, had made a partial disposi-
gion of them only, which Curl was carrying be-
yond the intent and measure of Pope’s assent
‘and appropriation, in that behalf : deciding on the
civil law principle, this court must determine
that the present defendant ought to be enjained,
because he is endcavouring to make a diversion
of the thing of another, contrary to the will of
him ta whom it belongs.

Ir in construing a British statute, made in
the reign of queen Aann, for the protection of
literary property, the same judge held that a
letter was a literary work, against the invasion
of which protection was to be extended, why

307
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should not an American judge, construing an act
of congress in pari materia, extend the same

benefit to his fellow-citizens, and hold that a
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act of congress.

I~ acceding to the determinations quoted, this
court keeps within the boundaries of its legiti-
mate powers : to disregard them would be to
overleap those bounds and destroy the ancient
land marks. And the wife man has said : over-

“leap not the ancient bounds which thy fathers

have placed : ne transgrediaris terminos ant;guos
guos posuerunt patres tui. Prov. 2.

Lastry it is made a subject of complaint that
the injunction granted to the plaintiff prohibits the
printing and publishing—while, in the cases
quoted, the court only prohibited the printing,
without restraining the defendants from publish-

" ing the contents of the letters, by other means

than that of the press. Neither the statute of
Ann, nor the act of congress, would authorise
the extension of the injunction so far as has been
done in the present case, in Great Britain or the

United States. But the court has believed that,

in supporting his last proposition, the present
plaintiff has nearly shewn that he was entitled
to this extention.

IV. This proposition is, that the property of
the writer of a letter may be violated, by mul-
tlpl) ing the copies of 1t, or suﬁ'crmg it to be used

* contrary to his will,

As weare examining the questlon, in regard

" to a violation of property, by a tortious use of a
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letter, otherwxse, than by the press, the argument Serinc 1811,
needs not to be extended to the consequences of Crst ?/_lmm
a multiplication of the copies. i Dux~is

Toe plaintiff says ‘the laws of his country, 1.coexc.
protect his correspondence ; and although this
court will give damages, in case of its abuse,
yet he needs not wait till the commission of the
trespass, but may solicit the aid of the judges to
avert it. The prevention of mischief, which
should be one the principal objects of every sys-
tem of jurisprudence, constitutes- a very impor- T
tant branch of the jurisdiction of this court.

For this purpose, the counsel endeavours to -
shew that the law so much abhors the violation
of a man’s correspondence, that it prefers a fai-
lure of justice : and the position is supported
by the following authorities. .

Pigeau, speaking of written evidence, observes
that, ¢ Writings, which were intended to remain -
“ secret, cannot be used—as a confession." Nei-,
¢ ther could be offered a letter written with mis-
¢ tery and confidence ¢ the person, who received
¢ it, could not lawfully reveal the secrets with
¢ which he was intrusted—nor an intercepted
“ Jetter : he, who resorts to such expedients in
¢ order to procure testimony, ought to be pun-
“ished. For it is @ cRIME o disturb such cor-
< pespondence, which all nations agree in consi-
“ dering as sacRED.” 1 Procedure du Chatelet,
225. This author considers the disclosure of the

contents of a confidential communication, and
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the interception of a letter as acts of the sama

“———-— kind, which ought to be punished.

Dexts
vSs.
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“Turre are cases, ” says Denisart, verba
LETTRES MISSIVEs, ‘“in which the person, to
* whom letters are directed, cannot bring them
““to light witnouT crIME ; especially when
¢ they are written with mystery and contain con-
¢ fidential things. 7%e cRIME 15 STILL GREAY
¢ rer when the secret of a letter is unveiled with
 the only design of DOING AN INJURY to the
¢¢ writer, who thought he might open his heart,
“ without any apprehension of that being re:
¢ vealed, which he was writing for a friend
¢ only, and which he wished to remain concealed
“ from the rest of the world. The court, in
¢ such cases, has uniformly ordered that the letter
¢ should be restored to the writer, whatever re:
¢ lation it might have to the object in dispute.
Il west pas toujours pernus de se servir des
lettres missives dans les affuires ; il est des ca#
ot celui a qui elles sont écrites, ne peut les met-
tre au jour sans crime, surtout lorsqu’elles ont
été écrites avee mystere, et quelles renferment
des confidences. Le crime est encore plus grand,.

lorsgiw’on dévoile le sécret d’une lettre, dans I’u-

nique but de faire inpure a celui qui en est Pau-
teur, et qui @ cru Pouvoir ouvVrir son CeUr, sans
craindre de voir revéler ce quil n’éerivait que
pour un ami, ‘et ce qu’il voulait wétre sit de per-

sonne.  La justice, dans ces sortes d’occasion, ¢

.
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fou;'ours ordonné que les lettres missives seraient Srrang 1811,
rendues, quelque relation qu’elles pussent avoir Virst District,
a Paffuire.  Son motif a été, que le dépot du  Drxis

. secret ayant 6été violé, on ne devait y avoir au- LE-(‘?JIS:.ERC.
cun égard. ‘ ‘

Cicero, in his second Phillipic, in M. Anto-
nium, elegantly inveighs against a person who,

-had shown letters, which he had written him.

“ This man ” says the Prince of Roman elo-

‘quence, ¢ skilled in rhetoric and belles-lettres,

“ yet ignorant of good manners, has produced

¢ Jetters, which he says I wrote to him. Who-

“ ever, having the least ticture of civility or de-

cency, on a misunderstanding between himself

and his friend, ever produced or read publicly,

“4¢ the letters he had received from him 2 What
“ is this but to destroy the very life of society ? ‘
‘¢ How many jokes may be indulged in, in a letter,
¢ which, when openly divulged, are improper ! K
“ How many serious things proper to be com-
“ municated in the privacy of one’s correspon-
¢ dence, are unfit for the publiceye....I thought I

. % was writing to a citizen and a good man, not to

. aVILLAIN AND A THIEF.” Jtetiam litteras,
quas me sibi misisse diceret, recitavit, homo et
humanitatis expers, et vite communis ignarus.
Quis enim umguam, qui paulhim modo bonorum
consuetudinem nosset, litteras ad se ab amico
missas, offensione aliqua interposita, in medium

_protulit palamgue recitavit ? gquid est aliud, tol-

“lere & vita vite societatem, quim tollere amicorum

-

[14

€<
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collogquia absentium 2 quém multa joca solent esse
in epistolis, que prolata sisint inepta essevidean-
tur 2 quim multa seria, neque tamen ullo- modo
divulganda ?.....Quod scribam tamquam ad civem,
tamquam at bonum virum; non tanquam ad ScE-

‘LERATUM ET LATRONEM.

It would not have been easy for the plain-
tiff’s counsel, in the various.codes from which
the jurisprudence of this territory draws its
maxims, to have lighted upon authorities more
decidedly in point. The letter it is insinuated
1s not written on a scientific subject : it was pre-
pared for a lady to whom the plaintiff was paying
his addresses and relates only to the object he -
had in view. Be'itso : we are then fairly to pre-
sume it written in ¢ mystery and confidence.”
Then the defendant could not produce it to light
WITHOUT CRIME.

He has not alledged, surely he has not enabled
us to believe, that he had any ether view thanto
vex the plaintiff. Then his ¢ crRIME 15 sTILL
“ greaTER : for he seeks to unveil the secret

" ¢ of a letter, with the only design of doing an

“ INJURY TO THE WRITER, who thought he
“ might open his heart, without apprehension
¢ of that being revealed, which he was writing
“for a friend only, and which he wished to're-
¢ main concealed from the rest of the world. ”
Ir he were to produce such aletter, in a court
of justice, for the discovery of truth, and the at-
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tainment of his legal- rights, Denisart informs Serixc 1811.
. . < 4 First District.
us the judge would indignantly repel the hand
that proferred it : he would order the letter to be ~ Dexis
restored to the writer, and Pigeau adds, the at- [ .c.mxec.
tempt should be punished : * for itis a crime to  ~ ‘
‘¢ disturb such a correspondence, which all na-
¢ tions agree in considering As sacrRED.” '
Is it possible to believe that the law should
respect the sacredness of a man’s correspondence
so far as to disallow its violation for a just pur-
pose, the discovery of truth in the attainment
of justice, and yet allow the same violation for
the purpose of wanton injury 2 Would the
judge who would thus reject a confidéntial letter,
and punish the person who presented it to be
used in court, patiently permit the same indivi-
dual to commit it to the press, to gratify his
malice or revenge ?
Svcy isthe law of France, which was in force
here, on the arrival of the Spaniards. Have theése,
have the Americans changed it in this respect ?
It is not pretended that the Spanish code has
wrought in this respect, any change in the ju-
risprudence of -the country : but the defendant’s
counsel has contended that, altho’ a man’s cor-
respondence was thus held sacred’in Rome, and
1s yet considered so in London, Paris and Ma-
drid, it must be otherwise in the United States.
" Their constitution has virtually repealed all the
provisions which the plaintiff has im’/qked, by
~ proclaiming the freedom of the press.

Rr b
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"Ir this argument could avail the defendant,
this pretended proclamation of the freedom of the
press would be as fatal to the people of these
states, as the proclamation of the freedom of
the negroes to the Hispaniola planters.

A brother may correspond with his brother,
and grieve with him onthe distresses of the family,

" occasioned by the misconduct of their father, and

devisc the means of alleviating the consequences
of it. With secrecy he may succeed : but if a

“gazetteer, in whose hands accident or knavery

may place his letter, cannot be compelled to
respect the privacy of these family secrets, the
writer will innocently incur the odium of the
conduct of the younger son of Noah.

Ax injured wife may commit to paper, for

'the information of a parent, the cause of family

disquietude ; if the dishonest holder of a press,
may give publicity to the complaint, adieu to

‘all her hopes of domestic felicity. ‘

Ir a father remonstrate with a daughter on
the errors of her conduct, the remedy which
parental fondness and solicitude had prepared

_ may, by the touch of a knavish printer, be turned

into a deadly poison.

A merchant may communicate to his friend
the danger of his situation, solicit a timely relief,
which will certainly avert his ruin, the indis-
cretion or malice of the messenger, may plunge
him in the abyss, from which secrecy might have
caved him. '
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Tm: constitution of the United States does Seriza 1811,
not contain any thing relating to the liberty of t‘it_i),_l_s_t_r_lfb .
. the press : but one of the amendments of it, art.  Dexis
3, provides that “ congress shall make no law.... LEC’;‘*L:M
“ abridging the freedom of speech or of the
#¢ press.”’

/ Ir this article can be invoked to support the
defendant, in the right of printing the work of
‘another, or viclating the secrets of his corres-
pondence, it will protect the propagation of any
slander or libel. | Neither congress, nor the cir-
cuit court of the United States, seem to have
ever considered this article as” susceptible of so
strange a construction. Congress have passed an
act to punish certain libcls and we have seen the
judges of the supreme court of the U. States
carrying it into effect on the circuit. United
_ States vs. Lyon, in Vermont, and United States
vs, Cooper, in Pennsylvania. In every state, ac-
tions for defamation and prosccutions for libels,
are daily carried on; and this court has overruled
the objection, in the case of Territory vs."Nu.
gent, ante 112.

" Lastry, the subject of the plaintiff’s suit has
been represented as too trifling for the attention,
and the discussion of it as incompatible with the
gravity, of the court.

The defendant, however, seems ta have attach-
~ cd an extraordinary degree of importance to his
clairp, and we have been employed several days

i
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Serixg’ 1811. in examining the extraordinary pretentions he
First District. . .
sets up.  Surely, if one party so pertinaciously
Dexts  jinsist on his right to attack the other, the latter
LecLenc. ought to be forgiven if he exert the same de-
gree of industry, in endeavouring to avert the.
meditated mischief. .
Tre court of King’s Benchin Great Britain
did not think it repugnaat to its gravity, nor a di.
minution of its dignity, to sit upon and determine
a question arising on a most indecorous transac-
tion : two young-men, tired of running theig
horses, at New-Market, terminating the frolic
of the day, by making a race on their fathers’
lives : on the very day of the death of one of
them. 5 Burrows, 2802, Earl of March vs.
Pzg ot.

N PErnars, the judicial oﬂicers of this colony,
under the government of Spain, might, when
out of humour, turn off their fellow subjects,
if approached with complaints on matters,
which they deemed unimportant. No American *

- magistrate ever did so. Whatever be the value,
-whatever the nature of the demand, or the mo-

* tive that gives it rise, if it be authorised by law,
the individual is entitled to the ear and the aid
of the judge.

TuE court feels no hesitation in avowing that,
even if the authorities, adduced by the plaintiff’s
counsel, had not so powerfully supported his ap-
plication, the circumstances of his case would
have procured him the “opportunity of having it
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.inquired into. Altho’ the principal occupation of gil’llllt‘lg islt%ilclt.
the members of this court be to administer dis- 5
tributive justice, every one of them, it is hoped, - D*;:‘S
will, atall times, remember that his, is a ministry 1zcpgrc.
of the peace—that he is ex officio a general con-
servator of it, throughout the territory—that
this court, being the tribunal of dernier resort and
being vested with common law jurisdiction, is
the custos morum of the country. He would
have remembered that of all kinds of libelling,
the one attempted by the defendant, is the most
likely to excite the injured to seek redress by a
resort to arms—that a judicial declaration that
the municipal law was insuflicient to the preven. -
tion. of the injury, would have extenuated, and
likely in the mind of the plaintiff justified, his
conclusion that nature resumed her rights, and
authorised the use of violence 1n averting the im-
pending evil, or obtaining satisfaction for it.
It is not unlikely, the judge would have consi-
dered the defendant’s attempt as a flagitious out-
rage on good manners and decorum, the com-
pletion of which must have made decency weep.
In balancing against all these considerations
the small inconvenience which the defendant
might sustain in being delayed a little while
mn the wanton cxercise of a right, at least du-
bious, no judge could have pondered much be-
fore he would determine, that the plaintiff had a
fair right to the oportunity of contesting such

strong pretentions, and to a process calculated
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if not to prevent, at least to delay, the distur-
bance of the public tranquility, which is the first
object of the law and the first care of the ma-
gistrate, Dbecause it is the first blessing of so-
ciety. <

TnE court is now called upon to punish the

defendant for a contempt of its authority and a

disobcdience of its injunction.

Tuke facts which are presented as constituting
his offence are 1 1. "The insertion of an adverti-
sement in a news-paper, inviting all such per-
sons as felt an Inclination to sce the letter, to
gratify their curiosity and pointing out the means.
2. The annexing of a copy of the letter to the an-

swer, and communicating the original to several

persons’ applying {or it, in pursuance of the ad,
vertisement,

I. It is contended, on the part of the plaintiff,
that the advertisement is of itself a contempt of
this court and would be considercd as such, even
if no copy had been annexed to the answer, nor
the original communicated to any person.

It is impossible to read this advertisement
without considering it as an evidence of the plain.-
tiff’s determination to effect obliquely that which
the judge had inhibited him from deing, and
deprive his antagonist of almost all the relief
which the injunction was intended to afford him—
as this determinaticn could not be carried into
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effect with impunity, the avowal of it seems to Serive 1811

put the court at defiance. cirst Districy
: \ o ' ] Drnis
II. The plaintiff’s counsel further insists, that .

he has produced sufficient evidence of a publi- Lzcizre.
cation, inasmuch as there was no necessity for a

copy of the letter, with the answer, and that the
production of the original to two persons, isa di-

rect breach of the injunction.

Tue counsel for the defendant says, he might
lawfully annex a copy of the letter to the answer
as part of that instrument.—That no matter which
is stated in any memorial or petition for the re-
dress of grievances, and addressed in the proper
channel, however defamatory, is libellous—that
the communication of the letter was in secret and
confidence, and had the letter been a libel, the
shewing of it in this manner would not have
been held a libellous publication.  Esp. V. P.
506. Campbell N. P. 267. ’ ,

Tre annexation of the copy to the answer and
the production of the original to two gentlemen,
are acts which, like all others, must receive their
characters, from the motives in which they ori-
ginated. If the copy was in the least necessary or
usefull to the defendant in the suit, he had aright
to annex it, but if it was irrelevant, if it could
be of no service in the cause, there can be no
excuse for thus giving publicity toa paper which
the defendant had been enjoined from publishing.
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Serive 1811 The court could not with propriety read the.
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copy to ascertain this fact, but from no reference
to the copy in the amswer, nor from any argu-
ment offered, can it presume that the copy was
annexed with any view of affording aid in the
s'uit,‘—-the presumption, which naturally presents
itself, is, that it was annexed for the sole purpose
of publishing it : and this presumption has now
ripened into- evidence ; for it is confirmed by the

“use which the defendant has since made of the

copy, by referring all persons desirous of seeing
the letter to the records of this court.

Tt is true that the communication of informa.
tion, disadvantageous to a third person and affect-
ing bis reputation, is not considered as illegal
when made fairly and confidentially : it is howe-
ver, otherwise when made for the sole purpose
of working an injury.

This proposition, the deferdant’s counsel sup.
ports on the authority of Campbell’s N. P. The
case there reported M‘Dougall vs. Clarige 267,
certainly maintains it, but the decision cannot
aid the defendant, The court determined that
a letter written confidentially to persons who em-
ployed M‘Dougall, as their solicitor, conveying
charges, injurious to his professional character,
in the management of certain concerns which
they had intrusted to him, and in which the
writer of the letter was likewise interested, could
not be considered as a'libel and made the sub-

\
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ject of an action. Lord Ellenborough observ- %?RINGD ) 18_“- )
- - . 1 ! t tl
ing that, if the defendant having acted bone fide, st e
with a view to the interests of himself and the D=exis
persons whom he addressed, a communication of 1. iy

. ’ A Lecrzre.
this sort, which was not meant to go beyond those '
immediately interested in it, were the subject of
an action, it would be impossible for the affairs

of mankind to be conducted.

This decision is only the echo of that cited
out of Espinasse, Rex vs. Bailie, 506. Lord
Mansfield there held that o distribution of the
copies to the persons oNLY, who were from their
situation called on to redress the grievances and
had, from this situation, power to do it, was not
a publication, that could be punished. '

In the present case, the publication was not
intended for the court, ‘but for the public. The
object the defendant had in view was not to
;Srocure any benefit to himself, but to do an in-
jury to the plaintiff. The court is therefore bound \
to say it was tortious.

IN considering whether there be any exte.
nuating circumstance in the defendant’s case,
the court finds hardly any thing but matters of
aggravation. His conduct in court has been far
from authorising a contrary conclusion. The court
1s, therefore, bound to say, that the defendant
must pay a fine of fifty dollars and be impri.
soned during ten days: S

: Ss
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Sriye 1811: SYNDICS OF AMELUNGS’ - vs. BANK OF THE
First District. ’ ’
UNITED STATES.
ITh{? ];ank of TrE plaintiffs claimed sundry promissory no-
the U. S. ha o e g
n:)ehen on l:md tes deposited in the defendants’ office of discount
tes depositedand  deposit, by the insolvents prior to their fai-
for collection.
lyre, which the defendants retamed clanmmg a
‘lien thereon for monies due them by the insol-
vents.

"It was admitted that the insolvents, before
and till the period of their failure, had dealings
with the defendants, depositing gold, silver,
bank bills, and notes and bills for collection,
which gold, silver and bank bills and the pro-
ceeds of the notes and bills for collection, were
placed to the insolvents’ credit, in their account
with the defendants. The insolvents, from time
to 'time, applied ‘and received from the defen-
dants discounts on their own bills or notes, the
net proceeds of which were placed to their
credit, and the full amount of said bills or notes
at maturity carried to their debit. The defen.’

- dants regulate the accommodation, which they
extend to their customers, by the usual course-
" and amount of their respective pecuniary deal-
ings and transactions with the defendants : keep-
ing an account of such dealings, with each cus-
tomer, and at the maturity of his notes, dis-
counted by the defendants, debiting -him there-
fore, appropriating for this purpose, as much as
is necessary of the customer’s money in the

-
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hands of the defendarits, proceeding from depo-
sits or collections, without any protest or de-
mand, when the money at the customer’s credit
suffices. The insolvents’ failure was made pub-
lic about, and the plaintiffs were appointed their
provisional syndics on, the 22d of February. On:
the 28th and on the following days, notes of the
insolvents, and of other individuals whose en.
dorsers they were, were protested to a consid-
erable amounit. There was no evidence of the

precise day, on which the plaintiffs made a de-

mand of the notes which are the subject of the
suit. On the day on which it was brought, the
insolvents had to their credit, on the defendants’
books and in their hands, monics, notes or bills

for collection, to a considerable amount, but the'

insolvents were indebted to the defendants, as
drawers and endorsers, to a sum more than double
that to their credit, leaving a great excess of debt,
even if all the notes deposited for collection prov.
- ed good:

Smith for the defendants. The défé'ndants:
had a lien upon these notes for the general ba-
lance o_f account due from the insolvents,

1. Upon principle,

- 2. Upon authority: _

I. On the first ground, a Zien; in the ordinary”
acceptation of the termt in the English law; may’
be defitied to be a hold; which a person has upon*
the goods- or property of anotlict, and’ which he’

523

Serive 1811,
First District.

AMELUNGS>
Sy~Npics
" vs. raad
Baxzg U. S,
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has a right, at Jeast to detain until payment of
what is due to him from the owner; generally

arising upon possession, and expiring with it..

.~ Liens are supported by natural equity, and

certainly are highly favorable to commerce. They .
seem to rest in part upon the same equity with
that of deciding, as far as possible, cross demands

-in the same action, rather than turning parties

round to seck their remedies in distinct suits.
The time was, before the influence of trade and
of general intercourse had produced their due
effect in softening the harsh and inconvenient
rules of law, when every right required to be as.

- serted in a distinct action and of consequence
. when remedies were often circuitous, difficult and

defective. Perhaps the law of England even yet
may not be quite sufficiently unfettered on this
subject, to afford all the encouragement that the
varied and complex relations of commerce re-
quire. But that a factor has a lien upon goods.
in his possession, not only for incident charges,
but as an itém of mutual account for the general
balance, must be admitted to be law there as
well as here. The first solemn decision on the
subject [ Krutzer vs. Wilcox, referred toin 1

- Burr. 494.7] was so evidently equitable and be-

N

neficial to commerce, that it has been ever since -
referred to as a standard case. It is equally law
therc that a banker has a lien for his general ba-
lance upon ull paper securities of a customer
that may happento be in his hands. 5. 7%-R. 488.
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Ib. 494. 1 Esp. 66. It is now decided also, g?RINg_ 1811
that a packer, being in the nature of a factor, has et Justriet

3235

an equal lien upon goods sent to him to be pack. Axeruves’

¢d, cwx-parte Deeze. 1 Atk. 228. So too; of
calico-printers as to goods in their hands to be
printed. Cook’s B. Laws. 515. And wharfing-
ers have now been decided to have a lien upon
goods in their possession, not only for wharfage,
but for a general balance of account. 1 Esp. 109,
and such is the force of this equitable right of
lien, that it has been decided to hold in favor of
a balance, including debts of which the recovery
‘might otherwise be barred, Dby the statute of
limitations. 3 Esp. 81.  And the lien of an in-
surance broker, upon a policy, is now decreed
to be equally general and even though he may
have parted with the possession of it, provided
he afterwards, by any means whatever, have re-
covered it. Cook’s B. L. 349.

Axp so strongly do the courts of England in-
«line in favor of liens, that they are now sup-

Syxpics
8.

Baxk U.S.

- ported, not only- when they are founded upon

express contract, but whenever a contract is im-

plied from the usage of trade or from the manner

of dealing between the parties. From the course
of these decisions, the doctrine of liens, as esta-
blished in favor of factors, seems to be evident-
ly widening every day, and perhaps may, at no
very distant period, be established as the general
law, in favor of almost every species of agenty

_—
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and wherever almost there are mutual dealings
and-demands of any sort, at least in the event of -
bankruptcy or death.

Byt what is the reason of the law in fayor of
a factor’s right to detain? There is no express
agreement between the factor and his principal—
Thelaw implies suchan agreement from the re-
lations between them—from the mutual dealings,
and accounts—{rom the continual receiving and
paying—firom the mutuat debts and credits—it
being equitable that the goods in the hands of
the factor should enter ds items into the mutual
account, of which nothing but the general bax
lance ought to be the debt between them. . The
factor is in possession, and he is presumed, in
virtue of that possession,. to have relied on it as
a security. If the merchandize in his hands
were sold and reduced into moncy,. then, clearly:
there would be by mere operation of law, an,
instant compensation of the amount of the ge-
neral balance by thie funds in-his bhands ; so far
as they would go, and the reason of the law' is
equally in support of the right to detain. It
has been long ago decided, that if a first mort-
gagee-lend-a further sum upon a third mortgage,.
without notice of the sccond, he shall' retain
in preference to the- intervening mortgagee, un=
til both his securities be paid—because, as it

' is'to- be presumed, that .in-lending his money

upon the third mortgage; he relied’ upon the
hold, he already- had' upon the land by the first,
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2 P. Wms. 494,'it is Ecjuitable that he should Serive 1811,

retain. Possession, united with this equity, over-

irst District.

comes the strong equity in favor of the second AmeLuxcs®

mortgagee, who must be presumed to have ad-
vanced his money upon a knowledge of the suffi-
ciency of the land, to discharge both the previous
incumbrance and his own. On the same princi-
ple, a trustee of land, having in him of course
merely the legal estate and possession of the
titles, shall retain them, until paid not only ex-
pences incident upon the trust, but every other

debt since contracted to him by the cestui gue’

trust, and whether it was or was not incurred with

any reference to the trust estate as a security. 1’

Binney 126, Lessee of Frazer & al. vs. Hal-
lowell. '

Waat has been said of a facter, is equally
applicable to a banker, in their respective rela.
tions.

‘ANI.) the condition of a broker or a factor,
seems to bear a perfect ressemblance to that of

the defendants, in the point of view in which they’
must be regarded for a decision of this question. -

Between the defendants and the insolvents, there
was mutual dealing—mutual receiving and pay-

ing—mutual credit given—and a general running -

account, including the notes in question as items.
And, as the bank is in the actual possession of
these notes, it is to be presumed that it relied.
upon them, as one of its securities. But, further,

Sy~nDpics

vs.
Baxx U.S.
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it is an admitted fact, that the bank actually re.
gulates the amount of its discounts, in part, by
the average amount of the deposits it receives. It
is further an admitted fact, that the bank is ac.
customed to appropriate any money that may be
standing to the credit of a customer on its books,
(and the whole must be equally a deposit) to the
payment of any of his notes, that may have be-
come payable without being redeemed by him

_in time, and it is well known that discounts are

refused for those whose deposits are made in
another bank. There is then, in favor of the claim
of the defendants, equal equity—equal presump-
tion of a contract from the usage and practice of
the bank, and from the manner of dealing, be-
tween the parties, to that in favor of the lien of
a factor or a banker. And where there is the like
reason there should be the like law.

To the claim of the defendants two leadmg
objections are made,

1. That the notes in question are a deposit, and
that to a demand of a deposit a plea of compena
sation is inadmissible, -

-2, That as they were lodged in the bank for
a special purpose, they cannot be detained as a
security for the general balance due from the in.
solvents’ estate.

To the first objection, it-may be answered that,

‘notwithstanding all the imposition of a name, the
‘bailment of “these notes to the defendants, though

4
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In Some points resembling it, is nevertheless not Senivg 1811, .

First District.
a pure and strict deposit.
AMELUNGS®

" ““A deposit” is defined by Sir Wm. Jones t0 "~ §yxnics
be. ¢ a naked bailment, without reward, of goods vs.
to be kept for the bailor.”” The undertaking of Baxx L}I"? S
the depositary is a benevolent and friendly act.
The essential object of the deposit is that it be
kept, and exclusively for the benefit of the de-
positor, and, of course, subject to be restored
upon his demand. From the disinterestedness
ahd benevolence of the depositary in assuming
the trust, the law, on the one hand holds him res- .
ponsible only for such gross neglect asis an evi-
dence of fraud, and on the other, will not suffer
him to refuse to restore the deposit, on the plea,
of compensation. The sacredness of the trust
would be prophaned if the depositary were to g
think of \Vlthholdmg what had heen confided to
him, on account of any pree\:lstmg debt. The'
exalted purity of the motive, in accepting the
confidence, in the eye of the law, refuses to min-
gle with any interested thought. Let us inquire
then, what are the points of resemblance and of
dissimilitude between what are called acts of de- L
posit in the bank and the contract of pure and
strict deposit. Like it, they are received without
any direct hire, or reward, to be paid for their being
kept, thoﬁgh they are to be safely kept—like it,
alse, they are, by the rules of the bank, held in
geneml SUbJCCt to the order of him by whom they

Tr
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are made—and they are made, too, in part for the’
purpose of being kept, and so far, also resemble
a true deposit. But this is the utmost reach of
the resemblance.
Tuey differ in the following respects:

.- THEY are notlodged in the bank [Dby its cus«
tomers at least, and with such only, can the ques-
tion of lien arise, ] for the purpose, solely; of being
kept.

"2, Though no direct hire nor reward be paid
for the diligence bestowed in keeping them, they,
are nevertheless not the object of a gratunitous, be-

_nevelent contract, exclusively for the benefit of

the ‘depositor, but, of an interested centract, for
the benelit of both parties.

" 8. The bank would be responsible for less’
than gross neglect, which is the sole measure of
the responsibility of a real depositary. '

In order to see ina clear light the character of
the contract that subsists between the bank and
its customers, in making and receiving their de-
posits, it will be well to recur to the nature and
objects of that institution. It is a corporation
created by law for certain public purposes of
finance and trade, and, as conducive to thosc ob-
jects, for advancing, more immediately the pecu-
niary intcrests of the private individuals whe have
become subscribers to the stock. The exclusive
object of every member of that corporation, as .
such, ‘is simply to derive the targest possible in-
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come from the capital he has invested in the stock. Serivg 1811,

‘This is effected by the discount of negotiable
paper, at a permitted interest, to as great an ex-
tent as their capital will allow. As incident to,
and with the view of enabling themselves to ex-
tend, their operations of discounting, the bank is
made a safe and convenient place of deposit,
where they receive money, bullion, plate, &c. to
be kept according to the practice of banks, and
as is contemplated, and, perhaps, even required
‘by the act of incorporation.” 1 Lewsof U. §S.
2 289, sec. 10.  Ib. p. 292, sect. 15. So far as
‘the receiving of deposits by the bank is not ex-
_acted by the law—the motive of the corporation
in taking the charge of receiving them, can be
only to obtain a more extended fund with which
to carry on their banking operations—and it ap-
pears, that the bank does actually enlarge its
discounts beyond the amount that its own capital
alone would justify, in a certain proportion to
the average sum total of the deposits in its vaults.
And the value, it sets on the receipt of these de-
posits, appears in this, that it will measure its
discounts with a rather more sparing hand to
those, who are in the practice of diverting their
deposits into other banks, than it uses to its
‘standing customers.

Ox the other hand, every customer of the
bank, as he must occasionally need its aid, must
be desirous of augmenting, as much as possible,

First District, -

AMELUNGS’
Sy~nbpics

vs.
Baxk U. S.
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his credit with it. And his deposits, so far at Icast
as they are made in onc bank in preference to
another, may ‘therefore be presumed to be made
with the view of increasing that credit. Besides
it is notorious, that the controul of money is

-sometimes borrowed with that object.alone, and

is confined to the mere advantage of having the
money deposited in the name of the borrower.

To form then a just idea of the contract
that arises from making what are called deposits
in the bank, the whole nature, object and prac-
tice of the institution must be viewed in con-
nexion. In this point of view, it is evidently me-
rely incidental and accessary to the principal bu-
siness of the bank, which is, that of drawing an
Interest from money by discounting negotiable
paper. Partaking of the same nature, being its
immediate offspring, having with it an Insepara-
ble existence, it must be subject to the same law.
Is there, then, in the receipt of deposits by the
bank, any thing of that disinterestedness and be-
nevolence, which the law presumes to actuate the
real depositary, and which form so distinguished
a featurc of the contract of deposit 2 Are the
deposits received, exclusively, for the benefit of
him, who makes them ? Is not the bank res-
ponsible for more, than mere good faith in the dis-
charge of its trust, and which is all, that can be
exacted from the friendly depositary ?  Is not
the contract founded on motives of mere interest,
and, mutually beneficial to the parties ?
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" Waar is called depdsiting in the bank, may Svmise_1gli.
be not inaptly likencd to certain deposits, im- Cirst District,
-properly so called, which are made in consequen- Axeruwncs’
ce of,‘and as accessary to some other contract of SYS?CS
a lucrative kind, and in which, though no dircét Baxx U. S,
‘recompense is made for the care and fidelity bes-
towed in discharging the trust, are, nevertheless,
on account of their connexion with the princi-
pal contract, decmed to be founded on motivés
“of interest, and for the mutual advantage of the
parties, and in which, the pci‘éon called depositary
is bound to exert a greater degrec of care than
is required by mere good faith in the discharie
of his trust, and who has a lien on the things de-
posited, for the fulfilment of the principal contract
with him—such are the deposit of a trunk witha
innkeeper or a f'erryman, who derive their profits
. from the entertainment or transport of travellers,
or the deposit of clothes, witha man who is paid
for the use of his bath. ‘

“ Wnen the bailee, improperly called a
depositary, > says Sir William Jones, speak-
ing of the degrees of responsibility for ne-
glect, * takes charge of goods in consequence of
“ some lucrative contract, he becomes answer-
¢ rable for ordinary neglect ; since in truth, he
“1is a conductor operis, and lets out his mental
¢ labor at a just price ; thus, when clothcs are
¢ Jeft with a man who is paid for the use of his
¢ bath, or a trunk with an inn-keeper, or his
¢ servants,, or with a ferry-man, the bixilec;s are
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Srrive 1811. ¢¢ 35 much bound to indemnify the owners, if the
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goods be lost, or damaged through their want
““ of ordinary circumspection, as if they wereto
“ receive a stipulated recompense for their at-
“ tention and pains”’—Jones en Bailm. 49, 5Q.

. And of deposits with an inn-keeper, Pothier ob-

serves, ‘“ this contract degenerates from . the or-
“ dinary contract of deposit, in this respect,
¢ that, the inn-keeper takes charge of the deposit
“ not, as in ordinary deposits, from e motive .
“ of mere friendship but as a consequence of his
“ condition of inn-keeper and in consideration of
“ the profit he draws from the travellers who
¢ lodge in his inn, . ‘
“ Avtnoucn, from this depesit separately
¢ considered, he receive no compensation; never-
“ theless, as it is a consequence of the principal

. contract between the inn-keeper and the tra.

¢ veller, forlodging and for entertainment, which
*“ contract is, reciprocally an interested one, et in

" ¢ quo utriusque contrahentis utilitas vertitur ; we

. may regard the deposit which ensugs as a con-
-« sequence of this contract, as a deposit. in gug

© “vertitur utriusque contrahentis utilitas, and

.¢ which, of consequence, ought to hold the inn-
-¢¢ keeper responsible for slight neglect.”” Poth.
.cont. de dépét, p. 84, 5, ch. 3. sec. 2. du dépit
‘D lostelleric. . , ‘

In as much, then, as the bank takes charge
.of its. deposits—not from any mogivc.qf mere
driendship—not exclusively for the benefit, of its

.
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customers—but, that, “although it receives no SFRING_ 1811,
direct recompense for its care, it has a real inte. L '5t District.
rest, which is its sole motive in receiving them, Axeruxes’ .
and is bound to exert ‘a higher degree of dil- SY’:,I:.!CS
igence in discharging its trust, than mere good Baxx U.S.

" faith demands—there must be an end of the ob.

jection drawn from the rule, that the sacredness

of a deposit shall not be prophaned by a refusal

to restore it on the interested plea of compen-

sation.

BurT it is said in the next place, that these
notes cannot be detained by the bank, as a secu-
rity for the payment of the general balance against
the insolvents’ estate—having been lodged in the
bank for a special purpose.

THa1s objection is at war with the facts in the
“case. They were lodged indeed for the purpose,
in the first instance, of collection (resembling
therein, more a mandate than a deposit, which,
however, does not vary the question ) but, that
. purpose was to terminaté in a deposit of their va-
lue, with the mass of money, that might be stand.
ing to the credit of the insolvents, on the books
of the bank. The whole ofthe money credited
to a customer on the books of the bank, must be

* deemed to be, equally, money deposited—whether
it be obtained by loan upori discount and not yet,
drawn out—or, money, criginally, deposited-—or,
the proceeds of notes, collected for him by the
bank ;-—for the whole forms one undistinguished

N
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‘Serixve 1811 mass—the whole is passed equally to his general
First District. - '

L.a..__,\f-—-

_ credit, and the whole is drawn out by him, in the

Ansruxes’ same manner—by order at sight :—and there will

Synpics
vs

Baxk U. S.

be, hardly a question about the right of the bank

(in cuse of the insolvency of a customer ) to de- -

tain the very money, the specific * value receiv-

ed” that may have been discounted to him, and-

may have not, yet, been drawn out, as a sccurity

fer.the payment of the note that has been given.

for it.—As to this objection that the notes were
lodged for a special purpose, take the case of
Jourdaine, assignee of a bankrupt vs. Lefevre and
others—bunkers, 2 Espin. 66. The question was,’

as to the Zen of the defendants, who were bankers, -
on a certain note, that had been paid into their-

heouse, by the bankrupt, the day before his failure.
The defendants had kept 2wo accounts with- the

bankrupt—one, a cash account, on which, the -

balance was in favor of the bankrupt—the
other a discount account, of which, the balance.
was against’him, and, which two accounts, were
distinct and separate. 'The note in question,
vhen paid in, was written short in the cash ac-

count, of which, the balance was, already, in favor.

of the bankrupt—ryet, Lord Kenyon decided; that

the defendants had a Zien on the note for the pay- -
ment of the general balance. 'The expressions, -

paid _én, must be merely technical, and cannot,
thercfore, vary the case ;—for, as the note was
placed to the cash account, on which the bank-
rupt was a creditor, it was evidently the inten- ;
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tion of the payor that it should not go towards ;Z_PMNS_ 1811.
the extinguishment of that balance which was e ey

agiinst him—-but be, as cash, subject to his order. AngNGS’
' YNDICS

So much for.the principle of the case—but vs.
we rely Bank U. S‘

II. On authority.—In the Ordinanza de Bil-
bao, p.. 137, ch. 17, sect. 217, it is provided that
“ To avoid the doubts and differences which
“¢ hitherto have been experienced as to the prefe-
“ rence claimed on account of bonds, bills of ex-
¢ change, notes, merchandize amd other things
¢ that may be found deposited with the insolvent, -
¥ in confidence, or on commission, it is ordained

- ¥ that in future those creditors who shall satis-
* ¥ factorily prove that they had, in the hands of the
-““ insolvent, bonds, bills of exchange, drafts,
¢ jewels, merchandize or any other property, in
¢“ packages, hogsheads or boxes, whole with
¢ their marks and numbers, or open and began
“ to be sold, and that the same had been received
““by the insolvent, on commission or confiden-
“ tially,—the president and éonsuls shall cause
““all such property to be dclivered up, in the
“ same state in which it is found, to the lega}
L owners or to their order, on payment of the
“ costs thereon ; but if the owner of such pro-
‘ perty, in his account current with the insol-
“ vent, be found to be in arrears, in consequence
“ of advances made upon such effects, or inany
 other way, he shall, in the first place, refund the
Uv

[
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¢ amount he owes, before the property or effects
“ be 'delivered up.” ‘
Ir the bank were insolvent, then unquestion-

_ably, this would be conclusive authority—and,

ccrtainly, that which is law, in favor of an insol-
vent’s estate, must mutatis mutandis—Dbe law

-against 1t.—./1p/1 to Cooper’s B. L. xix.

Livingston for the plaintiffs. Txisis a suit

“brought by the syndics of a bankrupt for cer-

tain promissory notes, lodged by the bankrupt

“in the office of the bank of the U. S. in this city,

for collection. They refuse to deliver them, al-

ledging a right to apply the proceeds of these

notes, to the payment of others, drawn by the

‘bankrupt and discounted at the bank, which have
"been protested for non payment.—To determine

on this alledged right, we must, first, ascertain
the nature of the contract, by which the notesin
question were placed in the custody of the bank.

It has been likened to a contract of factorage, fo
a-pledge, to a mandatory contract, to'a deposit,—

LET us, ﬁrst determine what the contract was,
and it will be then less diflicult to determine to
which class it ought to belong.—We have, on
this point, no other evidence than that we can
derive from the nature of the corporation, with
which the bankrupt dealt and their general course
of business, for it is not alledged there was any
unusual stipulation between the parties, at the
time these notes were deposited.
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By the act incorporating the bank of the U. ?i’;’:&siiu-
States, it is provided in the 15th section ¢ that )
the directors may establish offices, wherever they Al‘fELUNGS’

. . -SyNpics
think fit, within the U. S. for the purposes of . .
discount and deposit only, and upon the same BANEU.S-
term, and in the same manner, as shall be prac..
tised at the bank’’—¢“subject to such regulations
as they shall deem proper.” In another section,.
. an office of discount and deposit was. established
at N, Orleans, and the following regulations, esta-
blished for regulating the discounts and depo-.
. sits. * ' . ‘ :

. TuesE notes, then, must, according to the
terms of the law, have been either deposited or

drscounted at the bank, but, the latter is not pre-
tended. Supposing, therefore, that the office in
N.Orleans, have. adhercd to their instructions, and
to the act of incorporation, we must say, then,
the notes, according to the letzer of the law, were
a deposit.  'Where they not so, also, according
to its spirit, and the intent of the parties to the
. contract? We have seen, that the office here,
was opened for the two sole purposes of discount.
ing, or in other words, purchasing bills, and re~
eelving deposits of securities, specie and other
valuable articles,—This last operation, is perfect-
ly distinct from the former. Notes are purchased,

"-* These regulations have not been furnished to the re~
porter, but they were in substance, that money and other
articles deposited should be restored frree from exfience,
and that. discounts, should be made on the cxedlt of the
drawers and indorsers. ’
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not with any reference to, or on the credit of the
deposits, but on the credit of the drawer and in-
dorsers.—The cash is deposited for safe keeping, -
and for the ease of making payments. It is held
at the immediate will of the depositor, and must
be paid at the instant his drafts are presented.

It admits of no compensation, or set off, as it is
called in the English jurisprudence. So, that
a person owing a thousand dollars te the bank, by -
a protested note, and having a similar sum due

to him, on his deposit account, might draw for

it, and the bank must, according to the law,-
which has been read, honor the draft.  See part.

5, ¢ 3,1, 5.

A note deposited in the same situation, before
collection, protest or discount, 1is a strict regu-
lar deposit. Pothier, traité du dépot. Prel.
art. ““ A deposit is a contract, by which, one of
the parties gives an article to the other to keep for
him, who, on his part, takes charge of it gratui-
tously, and engages to restore it, as soon as it
shall be demanded.”—The same definition, is gi-
ves in substance in 5 part. t. 3, L 1.—Dig. 16.
3. 1. and in the civil code of this territory, tiz.
11 ch. 2 art. 2, the very words of Pothier’s de-
finition are enacted into a law.—Here, the con-
tract in question comes within every branch of

" the definition. The notes were * put into the

possession” of the bank—* gratuitously ”’—for
the purpose of safc keeping, 'md to be restored
on demand. -
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. It is said, however, that this undertaking is not Serive 1811,
gratuitous, because the bank derive a benefit, and &igﬂ%

the customer a credit, from the deposit. This rea- Aé‘f:;’x—“c‘:"

soning, if it apply at all, applies to deposits of spe- vs.

cie, not of notes, for the bank can never increaseits Basx U. S.

operations in consequence of anincreased deposit

of notes; they can never make use of them on pres-

sing occasions as they can of specie. They must,

by the terms of the contract, remain in the bank

until called for by the owner, or until changed

into specie (which represents them) by payment.

A bank which should paesume ta negociate notes

or bills of exchange, left in the hands of its of-

ficers, would be guilty of a flagrant breach of

trust,-and perhaps of theft. Waereas, in case of

a deposit of money, the bank may make use of

- it : it may pass through a thousand hands, with-

out any breach of trust, for the only obligation

the bank contracts is to restore an equal sum and

not the same money that was deposited.—The .

firstis a regular, the other an, irregular, deposit ;

a distinction familar in the civil law. :

Avrz manner of things may be given in depo-
sit—that only is a deposit where no price or hire
is taken for keeping them—if any thing should be
taken, it would be an hiring. “And itis declar-
ed that the property and possession of the thing
deposited does not pass to the depositary, unless
it be of those things which consist in number,
weight or measure, for then the propefty passes,
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\
Serive 1811 hut the depositary is bound ta return the same
First District. , . , .
thing or another as good and of the same kind as
Agffsf;‘l’“’ that deposited.” . Z%eb. 2.7p. L. 3. ¢. 3. s. 2. n. 200.
ve. «Tuat is a regular deposit which is made of
Baxk U. 8. any thing which does not consist in number,
weight or measure ; or -if it be money, it is en-
. closed in a purse, bag or any other thing sealed
or locked, and which is given to the depositary
not that he should use but that he should Zeep it,
and thercfore he is obliged to return the same
thing, and not another, although it be of e¢qual
quality and value, under the penalties of theftand .
those I mentioned in my third point,” &c. Zb. no."
' 201. “ A deposit, called irrcgular, is that, which
is made of money or any other thing consisting
' in number, weight or measure, as wheat, wine, -
&c.-and which are not delivered to the depositary -
. Jocked up, scaled or marked, so as to shew that
| they are the same, and of which the use is not-
prohibited, but only the obligation contracted ta-
restore them or others of equal quality and value,
in number and weight. Because the depositor
+ does not preserve his dominumn, which is .trans-
ferred to the depositary, who may negociate with,
and use them to his own advantage, and if they
arc lost by aceident, they are at his risque, net at |
that of the depositor.  The reverse of which ig,
the case in a regular deposit.”
Turs being a deposit of securities, not of
moncy, is a regular deposit, which does not, ac.
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cording to the authorities cited, transfer the pos-
session or property to the depositary, both of
which remain in the depositor, and therefore the
bank cannot pretend to take away the gratuitous
‘character of the transaction, by saying that they
“derive an advantage from it, because they cannot
‘derive that advantage without violating a trust.—

" .As little can the increase of credit, given to the

depositor from the generality of his deposits, al.
ter the nature of the contract.—If it should in-
crease his credit, it can only be because it is an
-evidence of his ability to pay—but not from any
obligation which the bank contract to increase
‘his credit in proportion to his deposit; but, if
there is no obligation, there isno contract, and if
therc be no contract, it follows that there is no
“other advantage to the depositor, than that arising

343
L ] rd
Srrixeg 1811
First District.
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from a strict deposit. Therefore, the contract is’

gratuitous, as far as respects the depositor, and
we have seen that it is so, with respect to the de-
positary. A &

It is also, for the purpose of safe keeping,
‘which is another of the characters of the defi-
mition : for, the cashier, on being examined to
this point, declared, that the person depositing fre-

“quently withdrew them before they became due,

and the bank never pretended to control him in
this use of his property.—This, therefore, has
all the characteristics of a regular deposit.—
‘What are its effects, as to the right claimed by
the defendants of retaining the deposit, as a set
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Serixe 1811 off for other debts >—Here, the answer is precise.

First District.

\ — A positive statute declares, (pare. 5,tit. 3 1. 5,)

AMELUNGS’
Sy~xpics
V8.
Bask U.S.

“ tenudo es el que rescibe la cosa en guarda, ¢
sus herederos de la tornar & aquel que lo dio &
guardar, o a los que heredassen lo suyo, cada que
la demandassen, e maguer que le ouiesse & dar al-
guna cosa, aquel que la encomendassen : con tods
esso, non que la debe tener, el que rescibio el con-
dessijo por razon de prenda, & que decer en latin,
COMPENSATIO, que quicre tanto decir, como des-
contar une deuda por otra ; ante debele luego en-
tregar de ella; e despues de esto, puedele deman-
dar aquello que le debiere.””—The simple and an-
tiquated language of this law is very strong.—
He, who hath received a thing in keeping, and
his heirs, are bound to return it to him, or to
his heirs, who gave it him to keep, whenever
they shall demand it, and that altho’ the deposi-
tor may be indebted to Jum ; for all this, he, who
hath reccived the deposit, cannot retain it as a
pledge, or onaccount of what in latin is called
compensatio, which, means the setting off of
one debt against another—but, first, he must de-
liver the deposit, and, afterwards, he may de-
mand that which 1s due to him.” Nor can the

deposit be retained, even for the expences attend-

ing its custody. ,
. Febrero, c. 4. s. 3, n. 47. * The depositary
or his heirs, must restore the deposit, altho’ the
owner may be his debtor, nor can he retain it,
as a compensation, as a pledge, or in any other
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manner, but, he is obliged te restore it imme- IS"PRINS‘]B‘“'
. . . irst District.
diately on demand,—and if he refuse the delivery, e

without just cause, he incurs the penalties of AmurLuxcs®
theft.” ) \ Sy~xbpIcs

VS,
Tars explicit language of positive law makes »BANK U
all answer to the reasonings, from the British
cases, unnecessary. They form the law of En-
gland, as applied to the circumstances of the se-
veral cases cited, but can have no bearing ona
case arising here, where we are governed by
other laws.—Indeed, they are all, without ex-
ception, ‘adjudicated in conformity to the special
usage of the different trades in which they arose.

A sufficient answer to the argument drawn
from the 27th article of the ordinance of Bilboa,
is that the article produces a special remedy for a -
case which is not the one now before the court. It
alters the general law I have quoted, by giving a
set off in fuvor of the creditors of a bankrupt
- depositary, but it makes no change where the de-

“"‘,j)osilor is the bankrupt. That case is left to the

operation of the general laws I have quoted, and .
as-has been seen, they expressly direct there

shall be no set off.

By the Court. Whether' there be a general
balance of account, due from the insolvents to
the defendants, is a question which is to be
determined by the nature of the dealings and
transactions between the parties ; not from the

Xx ‘
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Serine 181L yhapner in which the defendants have made ene’
First District. o

e — tries in their books.

Aé’fj;’i‘;s Tur Bank of the United States, and it is be-
vs. lieved, like it, cvery other incorporated bank in

Baxk U. S. . . .
T these states, carry on business ina manner quite

different, than English bankers do. The latter
make actual loans and advances.of money to
their customers, the American banks deal no
" otherwise, in advances of money, than by dis-
counting or purchasing bills or notes.  Cash is
‘obtained from the defendants on contracts exe-
cuted : never on an executory one. On the dis-
count being eflected, the net proceeds of the not¢
| are instantly placed to the credit of the person pre-
senting it, as if he had actually deposited the
specie : and when the day of payment arrives,
they present always a note, never an account, for
payment : so that they never are creditors of a
balance of account. They cannot, therefore,
successfully invoke the principles, on which-
factors and others are allowed to retain the pro/
perty of their principals, for the payment of tl,‘c

general balance of their accounts. {

Tue claim, which the defendants have on the

insolvents, arises, therefore, on their notes, dis-

‘counted for their (the insolvents’) benefit, or that

of other persons. As to the notes which were
discounted for the benefit of the insolvents, the

. discount was effected, according to the rules of
the bank, (art. 4, pages 17-50) on PERSONAL
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security only, with at least, two responsible nq-
mes. It cannot be pretended, that the insolvents
impliedly assented to the lenders having any
sccurity, in addition to that on which the money
was obtained.— The defendants, therefore, have
no lien on any property of the insolvents, which,
- at the time of the discount, happened to be in
their hands, or has fallen into them since—un-
less they are intitled thercto, under the ordinance
of Bilboa.

. As tonotes of the insolvents, which were dis-
counted, for the benefit of other persons; the

v
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defendants arc much less founded in claiming

the lien. ,
Witn regard to the defendants’ right of sect-
ting off the dcbt, due them by the insolvents,

against the claim of the plaintiffs, it appears to

the court, that, from the nature of that claim and
-, the things whichi are the object of it, no sct off,
or compensation can be admitted against it.

‘4"/."

By the 4th article of the regulations of the
bank, (pages 22-79) on the faith of which the
notes in dispute were placed in the defendants’
hands, ““ notes or bills deposited for collection.....
shall remain subject to the order.of the depositor,
as is provided in cases of other deposits.” The
bank (id. pages 28-109) ~* shall take charge of
-the cash......shall receive deposits of ingots of
gold, &c. and return them, on demand, to the
‘depositor.”
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Tue defendants, in all these cases, being de-
positaries, cannot oppose any set off or compen-
sation against the claim of the deposit. Jn causz
depositi compensationi locus non est. " Paul sent.
11. 12. 13. ~

DPothier thinks that this is to be understood
of an irregular deposit, such as is spoken of in
the laws 24. 25. s. 1. and 26. s. 1 ff. depos. by
which, (like in deposits of money in a bank) one
gives, in trust to another, asum of money to be
put with other sums, deposited by other persons,
and return, not the same pieces, but the same

‘sum. For, in the case of a regular deposit, as

that of a bag sealed, an ingot of gold or the like,
no set off or compensation can be opposed, not
only because a deposit is claimed, but on account .
of the general rule, that on claims of a thing cer-
tain, no set off or compensation is to be ad-
mitted. 2 Pothier-on oblifations 95.

Tue ordinance of Bilbao is not applicablc/
to the present case. It does not expressly reaclf
it and we cannot extend it by implication : for the
cases are not parallel. If I deposit my goods in
a merchant’s warehouse, I hereby give him cre-
dit and induce others, who are ignorant of the
nature of the bailment, by which he acquires the
possession of them, to placea greater confidence
in the depositary, than they otherwise would—
while, if I deposit them with my creditor, he

cannot be deceived and extend credit to me on
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that account, for he knows that his, is my pos- Srrixc 1811.
session and that his precarious hold will no¢ avail

him, if he make advances to me,. AMuLUNGS’
- Sy~pies

JUpGMENT For THE PLAIN TIFFS. g, 0. .

First District.
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3 Vi et armis not essential in an indictment for
murder. ‘ ié.

INSOLVEXT,
Sece Baiv 5. Cessio Bonorum,

INTEREST.

1 Conventional, not above the customary rate, is
lawful. - Caisergues vs. Dujarreau.
Commercial rate at New-Orleans, and Bordeaux

1w
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, PRINCIPAL MATTERS. -

ship, Monroe vs. Qwuners of ship Baltic.

PAGE.
allowed, Mercier ad’x.vs. Sarpy’s ad’x. 71
The usual, is the legal, Segur vs. kis Creditors. 75
JUDGMENT.
On instruments of writing how taken and noted,
Court rules, 83
JURY.
Struck, how formed, Court rules. 82
Cuauses, how set down, called and disposed of. ib
Unless the party had the opportunity of praying a,
the court will not try a matter of fact, Lewis vs.
Andrews. ’ 197
LETTER.
The receiver has no right to publish a, Denis
vs. Leclere. 297
LIBEL,
See LVIDENCE 2.
LIEN.
Vendor, who sells for a note, retains his, Stack-
house vs. Foley’s sindics. 228
Is lost, if the goods be any wise altered, as wine by
. mixture. b,
See BANK 2. SEQUESTRATION.
NAVIGATION. -
Voyage broken, before sailing, one fourth of the
freight allowed, Sendry vs. Linch. 57
Provisions, furnished ‘for a vessel, create a lien
which is not destroyed by her sailing. Bourcier
&' Lanusse vs. Schooner Ann. 165
Freighter carrying off his goods, discharges the
195

X
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Ship-owner, liable for all damages occasioned by
a master and joint owner, S¢, AMarc vs. La Cha-
telle and Harrison. ‘

See Evinence 8.
NEW-ORLEANS, CITY OF,

Whether the corporation of the, may demand a
toll on the boats, passing the Bayou bridge ?
Blanc & al. vs, Mayor &c. of New-Orleans.
Whether the waters of the, may be drained into
the canal Carondelet ? Navigasion Co. vs. Mayor
&c of New-Orlcans.

120

269

Whether the corporation of the, may cumulate -

certain licences ¢  Ramozay & al. vs. The Mayor
&c of New-Orleans. )

Gayoso’s linc recognized, Segur ys. Syndics of
St. Maxent.

The corporation of the, may remove houses built
in the street, Daublin e, vs. Mayor &c. of
N. Orleans.

NOTE OF HAND.
See CoNSIDERATION & Pracrick 9,

OATIIL.

The decisory, cannot be tendered in this territory,
Porche's heirs vs. P.ydras,

. PRACTICE.

Fees of tronslator and attorney to be paid, on
filing the petition, Court rules.

When plaintiff resides abroad, the defendant may
rcquire security for costs, before ke answers. id.
The defendant, by answering, waves all irregu-
larities in the original process, Robinson vs.
Drury. ’

241

231

185

198

86

83

206
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PAGE.

The defendant is not bound to answer on oath, and
cannot take advantage of his voluntary affidwit,
‘avigation Co. vs. Mayor &c. of New-Orleans.
The answer to interrogatories may be extended
to a fact, denying the debt, Zaylor & Hood vs.

23

Morgan. 204

After an amendment of the petition, a new answer
is to be put in, before the issue be made up, As-

ton vs. Morgan. 205

Causes how docketed and dispesed of, Court
rules.

85

Clerk to keep a motion docket. id. 141

Makerand indorscr of a note, may be sued jointly,

Peretz vs. Peretz & al. 219

Judgment cannot be taken against the holder of
sequestered property, without his being cited, Syz-

dics of MCullough vs. Fanchonette. 220

Referees may report specially, Syndics of Segur

vs. Brown, 266

Proccedings against a person, having no interest
in the event of the suit, stayed on the motion of
the person interested. Livingston vs. Dorgenoy.
Seven judicial days allowed for a motion for a

87

new-trial, MFarlane vs. Renaud. 220

The evidence lately discovered, must be stated
and the witness named, in the affidavit for a new-

trial. Andre vs. Bienvenu. 143

Parish judge cannot act as counsel or attorney
in a suit brought up by consent from his court,

Hudson vs. Grieve. 143

See APPEAL, ATTORNEY & COUNSELLOR AT LAW.

.

" RECORD.

Copy of the, in criminal cases, not to be given

without leave, Cour? rules. 82 83

35% -
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SALE.

In a notary’s office, is not a sale in market overt,
Mitchell vs. Comyns., . 138
If a slave have at the time of the, the seeds of a
disease, of which he afterwards dies, the vendee

shall recover the price, Dewees vs. Morgan. 1
Whether a, under an order of seizure, is to be
conducted as on a Fi. Fa? Anonymous. 132

If a redhibitory defect be malz fide excluded from
the warranty, the vendor is liable, notwithstanding
the exclusion, JMlacarty vs. Bagnieres. 149

SECURITY FOR THE GOOD BEHAVIOUR,

May be required in cases of libels, Zerritory vs.

MNugent. - 103 .
SEIZURE, ORDER OF.
See SALE 3.
SEQUESTRATION.
Creates no lien, Pitot & al. vs. Elmes & al. 79.
SET-OFF.

A private, cannot be set-off, against a partncrship

debt, Smith vs. Duncan & Jackson. 25
SPANIARD_.

The right of a, to prosecute a Frenchman,
whose estate was confiscated in the dominions of
Spain and made liable to pay Spanish debts, De-
bora vs. Coffin &2 wife, 40

TERRITORY OF ORLEANS.

Montesano is within the, Newcombe vs. Skifiwith 15.]



. PRINCIPAL MATTERS.
WITNESS.

PAGE,

1 The person who bespoke the work, in behalf of

w2

the defendant is competent, Z'rouard vs. Beaure-

gard., 80
On a cross-examination may be questioned as to
new-facts. Durnford vs. Clark, 203

The apparent endorser of a note, admitted to prove
the forgery of his name. Zerrity,y vs. Barran, 208

END OF VOL. L
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PAGE. LINE.

52. 32. For and read who.
56. after thelast,add fiscated and ordered the [myment qf‘
82. 24. For piroceeding read firoceedings,
84. 11, — least—furthest.
98. 5. e their— there.
14. —pirincipile—principal. .
" 126. 6. After bye-law add; but where the charter gives
the company a power to make by-laws.
128. 17. Forimpassible read impassable.
188. 8. Readwverdictfordefts. jfor the partin the streel.
206. 3. For forebore, read forbore.
209. 20. = flayor—piayce.
224. 22. —ro—or.
250. 25. — claim~—clause.
280. 2. — inhabitable—uninhabitable.
287. 21. After Zas add noz.
25. For also read only.
318. 24. ~ flaintiff’s—defendant’s.
337, 1. — pfirayer—payor.

v

B The following fiaragrafihy velating to the case of
Denis vs. Leclerc, ante 297, has lately come to the Re-
porter’s knowledge. '

Ix the.beginning of the present year (1797) a confi-
dential paper, written by the late Mr. Burke, was subrep-
titiously published in his name......some of his friends
(he was himself at Bath stlqulmg with the discase which
ultimately proved fatal to him) obtuined an injunction
fiom the court of chancery, on the very day of publica-

. tion. Burke's frosthumous works, fireface fi. 1.
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-CASLS
ARGUED AND DETERMINED

IN THE

SUPERICR COURT
OF THE

TERRITORY OF ORLEANS.
ez O O e

FALL TERM~——1811—FIRST DISTRICT.
COURT RULES.
November 11, 1811,

It is ordered that the clerk be authorised and ¢oupr ruLEs.
directed, before the opening of each term, to is-
sue a venire fucias for Grand Juries, without the
attorney gencral moving the Court therefor. -

November 16, 1811.

It is ordered that the rules made on ’Mﬁnday
11th June, 1810, Friday 23d November, 1810,
and Saturday the 2d February, 1811, relative to
the practice of  this Court in civil causes be an-
nulled, and that for the future the following rules
| be observed :

Art. 1. On Saturday the 16th instant, the
clerk shall form a roll to be called the Calendar
of Civil Causes.

A




2

COURT RVLES,

RULES OF COURT.

Art. 2. Immediately after, and from that day
forward, on the Saturday of each week, the court
on the application of the attornies for the piilil:l-
tiffs in causes where issue is joined, will order
to be entered on the said calendar the causes that
are to Le tried on each day of the week afrer the
one next ensuing, giving prefeience always to
the oldest cause according to the number, and to
this end the attornies on making such application
shall shew to the court the number on their peti-
tion.

3d. It shall be the duty of the attorney who
shall have had his cause thus entered in the ca-
lendar to give notice thereof o the adverse party
or his attorney, at least eight days prior to the
day of trial.

4th. The court will not suffer a greater num-
ber of causes to be entered for the same day up-
on the calendar than there may be reasonably
time to try at one session.

5(h. The causes set upon the calendar shall be
tricd according to their age, which shall be cal-
culated from the date of the petition; and such
causes as may not be tried for want of time on
the day sct for the trial of them, may be entered
anew upon the calendar to be tried at a period
not less than eight days afterwards, unless in the
meanwhile there may be some court day other-
wisc wholly unoccupied.

6th. Oa the day to which a cause may be post-
poned accorling to the preceding article, the




RULES OF COURT.

eause so postponed shall have preference of every coorT RULES.

other.

7th. Arter the 24th day of November in-
stant, no cause shall be tried or called up for trial
unless it has been previously entered on the ca-
lendar and pith notice according to the 3d or 4th
articles of these rules; Lut untll the 24th in-
stant any causes in which the attornies may Dbe
ready may be tried by consent.

8th. Ir within eight days after the filing of
the answer, the plaintiff have not had his cause,
entered on the calendar in conformity to the 3d

and 4th articles of these ruies, the defendant -

may himself cause it to be set for triul, observing
the same formulities.

9th. Ir on the day on which a cause is to be
tried, it De called and the defendant do rot ap-

pear and go to trial, he shall suffer judgment by

defzult for principal, interest and costs ; unless

he offer legul proof that his witnesses, although

they do not appear, were summoned, and that
their testimony is material to his defence ; and in
such case the trial of the cause shall be postpon-
ed eight days and no more, if the defendant do
not appear and go to trial, he shall suffer judg-
ment without delay.

10th. The strictness of the 2d provision of the
preceding article shall be relaxed, when the de-
fendant shall, at the expiration of the eight duys,
prove legally and in good faith, that since the
summoning cf the witnesses whose™ testimony is

(&)
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RULLES Or COURT.

COURT RULES. necessary to him, they have absented themselves

from the territory or district without his act or
ncglect and that it has been impossible to sum.
mon them and obtain their attendance in ten days.
- Uron such proof the court wiil grant a rea-
sonable time for the preduction of the cbsent
witnesses,  during which iaterval the purty shaly
be cbliged to exert due diligence to procure their
leposition to be legully taken, under penalty, at
the expiration of the time granted, of suffering
judgment without further delay.
11th, Tue provisions of thé 9th and 10th ar.
ticles relative to defendants, shall be applicable

to plaintiffs under iike circumstances.

12th. ‘Tnree days after judgment for default
of appearance or of going to trial, in conformity
to the 9th, 10th and 1lth articles, judzment
shall be confirmed in open court, if the court be
in session, unless the party in default cfer to go
to trial forthwith, '
13th. In the case provided for in the preced.
ing article the cause shall be tried in preference
to every other on the culendar, even to that men-
tioned in the sixth article,
14th. For the future no ccmumission for the
xamination of absent witnesses, nor any delay
for obtining material cvidence from any place
without the territory, nor from any other part of
the tcrritox'y, shall be granted, unless application
be mude, supporied by an afidaviy, whether by
motion in court, or by petition to one of the



" RULES OF COURT.

judges, if the court be not in session, and within €oURT RULEs.

three days at [urthest, after the date of the ans.
wer; notice of the motion or of the petition
having been previously given to the adverse par-
ty—ard to the end thut no one may alledge ig-
noracce of the answer being filed, the attorney
for the deflendint on the day on which he files
his answer shall give notice thereof in writing to
the attorney of the plaintiff, and in the following
manner, to wit:

Superior Court.
A. B.) Answer filed this day.
adsm, New-Oileans, this 18
C.D. (Signed)

Tuere shall be the following exceptions to
the preceding article, to wit: When it shall be
proved, Ist, that witnesses have departed the ter-
ritory after having been summoned; 2d, that
the names or places of residence of witnesses ab-
sent from the territory or from the district have
been discovered by the party only after the expi-
ration of the three days posterior to the filing of
the answer; 3d, that witnesses who were within
the territory or district at the time of filing the
answer have absented themselves since the expi-
ration of the said delay.

Uron an affidavit of cither of these facts, and
further, 1st, that the witnesses are material Qd,
that the departure of the witnesses (when that has
happened) was unforeseen; 3d, setting forth
therein what is expected to be” proved by them, a

G
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RULESOF"COURT.

GOURT RULES. commission may issue provided it be asked for,

at least three days previous to the day set for trial
of the cause—Dbut it must be after the causcs of
the day have been disposed of and after notice.
to the adverse purty.

16th. No motion shall be argued on any other
day of the week than Saturday, and the party
who intends to make one, shall give three days
notice thercof to the adverse party.

17th. ALy pleas, whether dilatory or in bar,
must be set forth in the answer, and none shall
be afterwards received.

18th. [fo amendment shall be permitted inany
petition or answer if moved for, Luer than the
session of the court next after the day on which
the notice of the cause being set for trial, shall

" have been given, and il any objection be then

made by the adverse party, the argument there-
upon shall be postponed to the day fixed for the
trial of the merits ; in consequence on  that day
both partics must be ready with all their proofs
and means, at all events.

19th. No amcndment shall be permitted tending
wholly to alter the natwme of the action or of the
defence, after issuce joined; saving always to the
plaintiff his right of discontinuing his cause and
commencing de novo. ]

20th. TuERE shall be no longer a week set
apart for the trial of jury causes—but the attor-
ney of the party applying for a juiy must take
out lis vemre at leust five days previous to the

\

/




RULES OF COURT.

* day set for trial; and if more than two writs @f° GOURT RULES.

venire for the same day be received by the she-
riff; he shall nevertheless summon only two ju-
rics for the trial of all the causes for that day ;
excepting however the case of special juries.

21st. When the trial of a cause shall have
been commenced, it shall be continucd without

interruption, interval or delay, except in particu-

lar cases by order of the court; and until the
trial of a cause that has been begun be conclu-
ded, it shall have preference over all others, even
criminal cases.

22d. ArrL motions shall be made from within
the bar with a loud and intelligible voice, and the
judge before he pronounce sentence thereupon,
shall repeat the title of the cause and the object
of the motion, so that the whole bar may be ap-
prized thereof. ’

23d. Tue party who would obtain a new
trial, must on moving therefor, furnish the court
with a written statement of the grounds onwhich
he means to rely ; and if on reading it the court
shall deem them insufficient, the motion shall be
forthwith overruled; if, on the contrary, they
shall appear plausible or at icast susceptible of
an useful and reasonuable discussion, the court
shall permit the motion to be entered for argu-
ment on a Saturday, in conformity to article 16.
The ordinary afiidavit nevertheless must also be
made and both it and, the said statement be com-

4
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RULES OI' COURT.

coURT RULES. municated to the adverse party at the same time

with the notice required by said article 16.

24th. Ix order to put an end to frivolous de-
lays in cases where there is no real defence to be
made, such as those instituted on bills of ex-
change, promissory notes, or other commercial
instruments, or on a balance of accounts adjust-
ed between debtor and creditor, the defendant’s
attorney shall, on filing his answer, endorse there-
on the word defence, if he be informed by his
client and has reason to believe that there is a real
and bone fide defence to be made. . )

Waen the defendant’s attorney shall have
thus endorsed his answer, he shall be consider-
ed as guarantee, that it is not done with the view
of gaining any unjust delay, and if, by the event
of the suit, it plainly appear that it was so en-
dorsed with that intention, and that there was no
real defence to be made, the attorney who shall
have so done, shall for the first time be publicly
censured by the court ; and in case of repetition,
shall be suspended for three months, unless he
can shew by the aflidavit of his client, or his
agent, or by his own, that at the time of filing
the answer he had reason to believe that there
was a real defence to be made.

25th, The provisions of the preceding article
shall cqually apply to causes of appeal of the
same nature. »

26ih. Fripay in every week shall beset apart
for the decision of causes instituted upon bills
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of e*{(,hﬂnf‘rc, pr omn‘:ory notes, or other com- COURT.RULES.

mercial Instruments, or on balances of accounts
adj..sth hetween creditor and debtor, in which
the defendants have not endorsed the word de-
JSerce upon their answer, without the necessity
of having such canses entered on the calender.

27th  Axp to piut anend also to the delay
that may hove been and may yet be experienced
in causes now pending. of the nature of any of
those mentioned in the three precedi:g articles,
it is ordered that hetween this and the 30h of this
menth, the attorneys of defondan's who brvea
real defence to make, write the word defince on
such answers as they have alrcady fired— ¢
after the said day oll those cruses, in which this
formality shall not have been complied with, may
be ealled up and decided upan on Fridays, accor-
ding to the spirit of the 26th article.

22th. Durivc the sessions of the court the
members  of the bar shall keep thor respscetive
seats in a decent posture, and if they are not culicd
out of their places by the court, they shall not
occupy those assigned to the clerk, sherifl, criers
and withicsses. '

20th. T'ne sheriff and criers shiil take care
that no other person than counscllors and attor-
neys place themsclves within the bar—and if
other persons should do so, these  officers shail
cause them forthwith to retire,

B
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Fary, 1811
Tir st District.
.

Whether the
city ot New-Or-
leans may drain
its waters in the
Canal Caronde-
let ?

"CASES IN TIHE SUPERIOR COURT

ORLE.AJ\;'S NAVIGATION COMPANY
VS,
THE MAYOR, Oc. O NEW-ORLEANS. Vol 1.269.

Tur Court having been divided, on the first
argument of this case, their attention was aguin
drawn to it.

By consent, three paragraphs of the Moniteur
de la Louisiane, a paper printed under the eye of
the Baron de Curondelet, were reud in evidence.
They were allowed to be official.

I. Tue firstis in No. 13, dated May 24, 1754,
it announces the project of a canal, which, carry-
ing' the waters of the city and its environs into one
of the branches of the Bayou St. John, will rid
it of the stagnating waters which contribute ina
great degree to itsinsalubrity and the vast quan-
tities of musquitoes whicl render it so unpleasant
in summer.

It farther states that, the war precluding the
hope that the royal treasury would coutribute to
the expense of a considerable canal of navigation,
Government had only solicited H. M. to allow
the convicts (who were about to be sent to Pensa-
cola) toremain in New-Orleans, engaging with
them and the help of zealous inhabitants to cut
A DRAIN which 1N succEssive YEARs will be
CHANGED 110 A CANAL OF NAVICATION FOR
SCHOONERS :

TuE paper states lastly that government hav-
ing obtained this ravouvr (grdce) intended, in
the course of the month. of june, to ask of the
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inhabitants of the city such number of negrocs
as they could spare to cut down the trees.

Two large banquettes are spoken of, which,
when planted with rows of trees, will afford an
agreable promenade.

II. Tk sccond paragraph is of the 19th of
Oct. 1795, No. 70. It brings to vicw the future
greatness of the city—its encreasing comumerce
and presses the necessity of opening a communi-
cation with the sea thro’ the lukes.

11

Fary, 1811,
First District.
—
ORrLEANS
NAvVIGATION
Conprasy
s
Mavor, &c. oF
NEW-ORLEANS,

IT contains an official letter alluding to the .

great advantages the citizens had experienced by
thefacility with which they had been supplied with
wood, and the marked diminution of mortality
which prevailed in September and October hither-
to and the disgorgement of the waters which stag-
nated behind the city. The governor then presses
the commissaries to prevail on the citizens to
continue their aid to hasten the complete advan-
age contemplated by facilitating the navigation.
The Baron expresses his hopes that if the plan-
ters also lend their aid, schooners will soon be
able to come to the city.

A draw-bridge on the Bayou to be built at the
cxpense of the city is anncunced.

Tre intended promenade is again brought to
yicw.

I1I. Tue third paragraph is of the 23d of Nov.
No. 72. It notices the completion of the canad
of the City as far as-the bayou, with a width o 15

fect, and mentions they are deepening it onc foot -
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habitants of the city.

;o
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farther from the high lands of the Lepers, wo asto
_,enuble schooners to cometo the city: a work which -
it is said will be cempleted n eighe deys it the

1

stanters and cittzens will Jead cace negro each for
1 3

ch
of the steg-
“pating waters and conseguently of the siclness
“ common in the fal’-—while it will alow the

three days— a service of little moment wid
J

“ however vitl 7id them Tot1yvLLy

“ comp.etion of the port for schocnurs alrendy
“ be nm-—io. without this decpening, schooner

¢ will not be abie to come up to the city.”?

'S

A royal schedule of the 10th of May 1801
was alcoread.  See the contents of it, vol. 1, p.
271 & 272, - ’

A number of witnesses were next examined.

Beré dcposed that the canal was dug for the
salubrity ot the city 5 an object \\lxlbll wit

5

CXe
pccttu to be attained by conveying the waters of
the city and the commons through, the candl. "Fhe
inhabitants furnished thelr negioces cheerfully.
He dwelt at the distance of five miles from the
city and sent his gang.

dietzimger deposed that he was one of the aids-
de-camp of the Buron de Curondelet, and began
the canal with sixty negrces, supptied by the in.
It was originaily only
six fect widy and turned round the lar ge wees;
the object of it beiny the conveyance of the wa-
ters of the city to the boyous In the second
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year, the canal was widened and the work carried I UL}'1 1811
M Firet 1ty ‘( t.

on with the negroes furnishzd bV thelr owneis: ")

such in(llvldudg, as hed none, working them. ~O"~L£M’<
stives or furnishing an cquivalent in money. I\(}\(;S‘I(;,:;IYON
The vumber of negroes thus employed was Hn s
an aveiage, siter the fist veur, from 160to 175, 7;?\‘061,‘::&3:‘
The presidios or convicts were about the suae '
numiber but worked ouly when there was no
cmploynient for them clsewhere. ¢
dug and the convicts carried away the dirt. In
his judgment the coavicts did not do one fourth .
of the work. The negroes were fed by govern-
ment, and went to their masters at night.  The
waters of the city begun to run into the 