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There was not any change, in the judges of this
court, during the period the cases of ‘which are re-
perted in this volume.

On the 12th of July 1820, Tnomas B. RoserT-
son resigned the office of Attorney-General, having
had the greatest number of votes, for.the ofice of
Governor, and

Eriexnye Mazureau was appeinted in his
stead.



CASES
ARGUED AND DETERMINED

IN THE
EUPREME COURT
OF THE

STATE OF LOUISIANA.,
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y ST . A1 20.% East’n Distrigt.
EASTERN DISTRICT, APRIL TERM, 1820 i, 1‘82%‘
’ By (W ot
) "W rERrs
WATERS vs. BACKUS. vs.

Bacxves,

AprpPEAL from the court of the first district. When the
natural  mean-

I .. v e ing of the
The petition stated that the plaintiff pur- words of an act
. 4. resents no am-
chased, from the executor of Boisclair, a lot of f,iguity, there
is no recom for

ground of sixteen feet in front, with a depth of | ierpretation.
forty-five, having a right of passage and entry
of four feet, in width from the front, along the
whole depth, over the next lot, which belongs
to the defendaunt, whose house covers, in its
whole depth, twenty-one inches of the passage
to which the plaintiff is entitled : that the de-
fendant refuses to clear the said passage, so
that the plaiutiff cannot have the benefit of it.

* The cases of this term are continued from the precedingvelume.
Vor. vyt 1
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Eastn District.
April, 1820.
(W a'e

‘WaTERS
vSs.
Baekus.

CASES IN THE SUPREME COURY

The defendant pleaded the general issue,
and farther, that the passage was, at the time it
was granted, of its present width, and that
whatever may have been said in the deed, un-
der which it is ciaimed, it was the intention of
the parties it should remain as it then was,

The district court was of opinion (hat, ¢ the
parties to the deed intended to reserve the pas-
sage, as it then existed, and although it calls
for a passage of four feet, the absurdily in sup-
posing that it was contemplated to cut down
two feet of the house, justified the court in de-
parting from the words of the deed, in order
{o give it such an interpretation as the parties
evidently intended ; as a contrary one would
be absurd, unreasonable and manifestly un-
just3”” whereupon judgment was given for the de-
fendant : the plaintiff appealed.

T'he evidence on which the case was heard
below was all writien, and consisted of a deed
of partition, between J. B. Boisclair, and the
defendant, of a lot of ground of sixteen feet in
front and ninety in depth, holden in common be-
tween them 5 the certificate of the register of

_ wills that the portion of said lot, which belong-

ed to Boisclair, was adjudicated to the plain-
tiff, and a deed of sale, executed, in conse-
quence of such adjudication, by Boisclair’s ex-
scutor
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The deed of partition states that Boisclair kastn istrict.

and the present defendant, being desirous to
put an end to the joint ownership which they
had in a lot sixteen feet in front and ninety in
depth, have eifected their intention in the fol-
lowing manner, viz. ¢ Louisa Lacombe, widow
of N. Backns shall have, in full property the
sixteen feet of front, on Bienville-street, to the
depth of forty-five feet, burdened, by lier con-
sent, with a passage of four feet in width, on
the whole extent of the part of the lot aban-
doned to her by Boisclair, who shall have and
possess in full and absclute property the re-
mainder -of the lot, after and beyound the furty-
five feet abandoned to the widow—which re-
mainder contains an equal gquantity of ground,
viz. sixteen feet in width and forty-five in
- depth, and is bounded by the limit of the
whole lot,—Boisclair and his heirs or assigns
to have and enjoy for ever a right ot passage,
of the above-mentioned width, which the widow
is to allow on the sixteen feet of ground set off
to her, along the whole depth of the forty-five
feet.”

The execator’s deed and the certificate of the
register shewed that the whole estate of Bois-
clair, in his portion, with the right of way ex-
pressly mentioned, was acquired by the plaiatiff.

JApril, 1820.
TV
‘Warens
v8.

Richrs
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East’n District.
April, 1820.
-~
Warens
vSs.
Backus,

CASES IN THE SUPREME COUURT

By a survey which was made, under a rule
of court, it appeared that, at the date of the
deed of partition, a building, of 13 feet 9 inches
in width, which existed on the part of the
ground allotted to the defendant, covered 2t
inches of the portion of it over which the right
of way reserved to Boisclair was to be enjoyed ;
and that the passage then existed so obstracted
by the building.

Hennen, for the plaintiff. It is contended, on
the part of the defendant, that, as at the time of
the partition, there was a passage of two feet and
three inches only, it must have been the inten-
tion df the parties to give a passage of that ex-
tent only, though, in the deed of partition, it is
expressly said that the extent thereof shall be
four feet. In other words, the defendant con-
tends that a passage of two feet three inches
was intended, when one of fonr feet was stipu-
lated for in the deed. On a case so very plaiu,
as plain as words can make it, I think it ne-
cessary only to refer the court to the rule, laid
down by Vattel, for the interpretation of trea-
ties, which equally apply to the interpretation
of contracts.

«'The first general maxim, in regard to in-
terpretation, is that ene is not to be allowed to
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interpret that which needs no interpretation. E%:;t’n. District.
. ipril, 1820.
When an act is written in clear and pre- (~~_
cise words, when the meaning of the parties  Warses
is evident, and one arrives at no absurd con- BA:;:",S,
clusion, there cannot be any reason to reject
the, sense naturally presented by the act. To
resort to conjectures to extend the sense is to
seek to elude it. If this dangerous practice be
once admitted, there is no act which may not
become useless. Let light shine on every dis-
position of it, let it be couched in the clearest
and most precise words, this will be of no avail
if reasons are permitted to be looked for out of
it, to shew that it is not to be understood in
the sense which it naturally presents.
When chicane attacks the sense ‘of a clear
and precise dispositien, it seeks to render it
unavailable by a recurrence to the intention, the
views of the party. 1t weuld be offen danger-
ous to enter into the discussion of an intention
which the act itself does not present. Here is
a case which defeats chicane. If he, who could
and ought to have spoken clearly and precisely,
has not done so, he must suffer tiierefor, and
ought not 4o be permitted to speak of intentions
which he did not mention. . 2, 14 de pactis,
893 18, 1. de contract. empt. 21. Pactionem
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Fastn District pbscuram its nocere, in quorum potestate fuit

April, 1820
(Ve
WareLgs

KA N
Backirse

legem apertius dicere.”

This short authority coutains a full answer
to every argument drawn from the probable io-
tention of the parties. The act of partition is
clear and destitute of all ambiguity; and any
attempt to resort to such am interpretation of it,
as that which the defendant’s counsel has given
it, would render every written act totally use-
less.

Unless words have no meaning, and unless
four feet means two feet three inches, the plain-
tiff must obtain the judgment of this honorable
court in his favour, for the free enjoyment and
use of the passage of four feet, which the de-
fendant contracted to give him over her lot,
and likenice some cumpensation in damages
for the frusiration of his right thus far.

Cucitlior, for the defendant., Tt cannot be
imagined that the parties intended that the
widoew should demolish her house, in order to
widen the passage which existed at the date of
the deed of partition, to the width which is
there mentioned. If such had been the inten-
tion of Boisclair, his view was to deviate from
the maxim that the covenant ought to be exe-
cuted in good faith, Civ. Code, 267, art. 31.
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1f such were his views, the defendant has jus- East'n District.

tice on her side, and may confidently seek re-
lief, in the courts of her eouniry. It is, how-
ever, due tothe memory of the person, with
whom she coniracted the obligation of furnish-
ing the passage, that, as long as he lived, he
did not consider the demolition of the de-
fendant’s house, as something due to, or de-
sired by him. This co-temporaneous view of
the parties, may aid us in ascertaining their in-,
tention, which is to be the guide ef the court,
called upon to compel the execution of their
agreement. Civ. Code, 271, art. 56. . T'he in-
terpretation of every convention is to be made
according to certain rules, which, enable us to
determine what was the intention of the parties,
when the instrument was drafted and executed,
Vattel, 2,17, § 268.

These principles once admitted, we are to
inquire whether the intention of the parties was
that the defendant should not enjoy the piece of
ground, having sixteen feet in front, with a
building thirteen feet nine inches wide, leaving
a passage between the house and the grouund of
Boisclair, of two feet three inches ; whether it is
not to be presumed that during the existence of
the house, that portion which narrowed the pas-
sage in the length of the house, should remain as

April, 1620.
NtV N
Warhks
vSs.

Biekus
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East'n Distriot. 1t was-: rather than to conclude that the whole

April, 1620.
(o'
WaTens
rs,
Bacxus.

side of the house should he palled down, the
cross timbers cut off, and the side rebuilt at an
expence to one party, which bore no possible
proportion to the benefit resnlting to the other.

That the intention of Boisclair was not to
compel the defendant to pull down her.hnuse,
or part of it, to leave a four foot passage, is ap-
parent from the conduct of the former. ke
lived six years afler the partition, and never
complained that the passage he enjoyed was
pot the one he had stipulated for.

An error of fact is discernible in the deed of
partition. When the defendant accepting, as
her share, the house and sixteen feet of ground
on which it stands, contracted to leave a four foot
passage for the advantage of the owner of the
piece of ground of the -ame extent, to which
she abandoned her rigii, in order to enjoy the
other part as absolute ¢wner, it is impossible to
believe that-she understood that she covenanted
to pull down the house, in order to give to
the existing passage a width of four feet: it is
clear that she intended only to leave the passage
as it existed, and if there be an error of fact the
acsteement ought to be rescinded. Code Civ.
207, art. 250. '

"F'ue parties were two old negroes, the de-
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fendaut and a decrepit woman, unable to dis- Eastn District.

. . . vipril, 1820,
cover or avoid the error in which she has fallen. i.,v
‘WaTERS
MarTin, J. deliveied the opinion of the court. B
ACKUS

The defendant’s eounsel contends that the in-
tenficn of the parties mapifestly was that a
pass:ge of two feet thiree inches was to be given,
and the district court so determined it.

That a passage of four feet in width was
stipulated, and contracted for, the words of the
partition deed do notallow us to doubt. The
only question, which might have arisen, in this
case, is whether equity would not, had the
case appeared a proper one, have compelled the
plaiutiff to accept a commutation, to be satisfied
with a reasonable compensation, during the
existence of the huilding which obstructs his
passage. If it had been shown that the build-
ing is a very valuable one, and that its reduc-
tion, to the size it was intended to have by the
parties, would be attended with such an incon-
venience and expense, as bore no possible pro-
portion to the benefit he could reap from a spe-
cific performance of the defendant’s obligation,
we are not ready to say that he might not be
compelled to accept a pecuniary retribution,
during the reasonable existence of the building.

Vor. v 2 -
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East’p District. But the building, the property of an old negro
W' woman, thirteen feet nine inches wide, not al-
W;j;m ledged to be built of brick or new, may most
Backvs  likely be reduced, at a much less expense than
would attend the remanding this case, in order
that the proper costs of the reduction might be.
ascertained. 'This is the only remedy of which
the defendant’s case is susceptible, and we are
not by the record enabled to apply it; it was

not asked in the pleadings.
Left, therefore, to ascertain the intention of
the parties from their words, the conclusion is
irresistible that a passage four feet wide was

intended and is due.

1t is, therefore, ordered, adjudged and de-
creed that the judgment of the district court be
annulled, avoided and reversed, and proceeding
to give such a judgment, as in our opinion ought
to have been given in the district court, it is
ordered, adjudged and decreed that the defend-
ant do leave a passage of four feet in width in
the whole length of her lot for the use of the
plaintiff, and that she pay eosts in both courts.
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East’n District.

April, 1820.
VIEXNS vs. BRICKLE, U

YiEns 5?"‘]‘35]

Arppeat from the court of the parish and city s —_—
BrickLe.

of New-Orleans.,
If a man &
a woman coOnhe

MagTiv, J. delivered the opinion of the [Tt camyon
usinesstogeth-

court. The plaintiff alledges that she kept a v their sub.
sequenf coha-

boarding house in this city, well supplied with gi}‘:‘fioﬂ does
essen her

the necessary furniture, had a great deal of cus- right.

tom and was thriving in her business, when

the defendant took charge of said honse and

furniture, managing its concern, and receiving

the profits : that she faithfully attended to the

management of the house and they continued

engaged in the conduct of it for six years ; the

plaintiff in the meanwhile receiving no wages

and no part of the profits was ever allowed her;

that she is fairly entitled to some comnensation

for her labour, and the wear and tear of her

furniture.

The defendant pleaded the general issue and
prescription : further, that in the month of
April, 1810, the plaintiff and he agreed to live
and cohabit together and did so, till the year
1819 ; that during the most of that time, the
parties lived in a house hired by the defendant,
and the plaintiff superintended his housebold
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Eastn District. affairs : he paid the rent and supplied the

Aprily 1320.
(& e <
Viuss

vS.
BRICKLE.

house with groceries, money, &c. He support-
ed the plaintiff, daring the whole time oftheir
cohabitation, finding her food, raiment and eve-
ry thing necessary, and indulged her with mo-
ney whenever she required it. He paid her at
sundry times, different sums of money, amount-
ing together to 87000, which she never account-
ed for. He paid for supplying her with food,
raiment, &c. about $16,00. She regeived se-
veral sums of money from boarders, amounting
together to several thousand dollars, which she
never accounted for. The defendant never pro-
mised her any pay or reward, except for coha-
bitation, on which promise she is without any
action. ‘

The plaintiff had a verdict aud judgment for
1200 dollars and costs, and the defendant ap-
pealed.

The testimony, which i voluminous, estih-
lishes the fact that the plaintiff kept a decent
boarding house for mechanics, well supplicd
with furniture, when the defendant came to
board with her; that soon after he took the
management of the house, as master of it, and
the pleintiff continued her attention to its indoor
concerns with great care. Her own witnesses
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depose that they lived in greater intimacy than Ea;t’n_lnli:%ct.
morality allowed. This, however,” does not e
seem to have been the motive of their coming VL‘:’
together, but rather the consequence of the fa-  Bmcsiz.
wiliarity, which a close unien of interest is apt
to create between persons of different sexes.
We, therefore, cannot view this circumstance, as
preventing or destroying any right whichshemay
have on the defendaunt for a remuneration, and
perhaps it increases his obligation, in a meral
point of view, of doing her justice, instead of les-
sening it in a legal.
For the faithful and incessant services, in at-
tending to the management of an humble board-
ing house, which fall to the lot of a female ;
for the wear and tear of her furniture, the jury
have believed that she is entitled to a sum which
does not exceed what a common black servant.
would be allowed, at the ordinary rate, about
ten dollars per month. Against this verdict,
no principle of law militates, and we cannot say
that it is incorrect. There is no evidence of
any specific sum of money coming into her
hands. The continuity of her services till with-
in a short time, previous to the suit, repels the
plea of prescription.

It is, therefore, ordered, adjudged and de-
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Eastn District. ereed, that the judgment of the parish court be
B 120 Femed with costs
oy Alirmed v .

Vievs

, Livingston for the plaintiff, Hennen for the
Bucxie,  defendant. '

e ¢ G,

OLD & AL. vs. FEE.

Theassump- A pprAL from the court of the parish and city
tion of the debt y

of anothermust of New-Orleans.
be strlctly pro-
ven.

Martin, J. delivered the opinion of the
court. The defendant is sued on an alledged
assumption of his to pay a debt of the estate of
the laterhusband of his step daughter. He
pleaded the general issue, and the judgment of
the parish court is that it has not been satisfac-
torily proven that the defendant assumed the
payment of the plaintiffs’ claim. They ap-
pealed. ‘

A close examination of the testimony does
not enable us to say that the plaintiffs’ case is
clearly supported. The plaintiff’s demand
must be fully proven or he cannot recover. It
is not enough for him, that he render his case
probahle. When a defendant is alledged to
have undertaken to pay the debt of another,
this ought to be more particalarly required.
In the present case, although the testimony, on
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the part of the plaintiffs, establishes the claim, Rastn Distriat.

e April, 1820,
that, on the part of the defendant, places it in a J,.Yij
very dubious point of view. The parish court, Orp

who heard the evidence from the very lips of Fes b ai

the witnesses, has concluded that the claim is
not satisfactorily proven, and we are not able
to say that it erred. In such cases, we cannot
reverse its judgment.

1t is, therefore, ordered, adjudged and de-
creed that it be affirmed with costs.

Pierce for the plaintiff, Seghers for the de.
fendant.

el ¢ ——

ROBINSON vs. JONES & AL.

APrPeAL from the court of the parish and The vendor,
who has not

city of New-Orleans. delivered  the
goods, cannot

DerpieNY, J. delivered the opinion of the g:;“‘“f‘(;‘ra“ﬂ?:

court. The plaintiff sent to the house of Christy price.

and Basdeu, of this place, four pipes of brandy

to be sold by them for his account; they sold it

to the defendant H. Jones ; and although an

entry was made in their books, from which

doubts have arisen whether they undertook to

gell it as theirs, we believe that it had not ceas-

ed to be the property of the plaintiff, before they

sold it to the defendant. After the sale, the
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Eastn Distiict. brandy was shipped on board the steam boat

April, 1820.

Rosrxsox

s,
Jones & aL.

Franklin bound to St. Louis, and was consign-
ed to W. Christy on board, who was direcled
by his house, to place it in the hands of some
responsible firm at St. Louis, with orders to
hold the proceeds at the disposal of Christy &
Basden, or remit them to that house in this
city. 'The braudy was, in no case, to be deli-
vered to Jones until he should pay forit. Af-
ter that extraordinary agreement, we look in
vain for any evidence that Jones ever received
either the brandy or the proceeds of it: so that
we are at loss to conceive upon what ground
the purchase money is demanded of him. The
judgment, by which the parish court absolved
him of this demand, is therefore correct.

The' syndics of the creditors of Christy &
Basden, who are now baukrupts, have also been
made parties defendant in this case, .The
prayer against them is, that they may shew why
they interfere to prevent the defendant Jones
from paying the plaintiff; and that they may be
decreed to pay the costs and damages, which
have accrued to the plaintiff by that interference.
Upon that prayer, judgment by default was
rendered against them for the amount of the
debt. We find that judgment erroneous in two
points of . view : {st. it is inconsistent with the
nature of the demand : 2dly, no resp onsibility
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of any kird can have been incurred by these Eastn Distict.
Jpril, 1820

parties, had they, as it is alledged, interfered -
to prevent payment of that which was not due,  Romrvsox

vs
Jowgs & aL,

1t is, therefore, ordered and decreed, that the
jodgment given in favour of the defendant
Jones, be affirmed with costs : that the judg-
ment rendered against the syndics of Christy
& Basden be reversed, and that judgment be

entered for them with costs,

Turner for the plaintiff, Eustis for the de-
fendants.

D ¢ G

RION & AL. vs. SEGHERS SYNDICS.

ArpeAL from the court of the first district. A creditor
who procures a

writ of seques-

DEerBiGNY, J. delivered the opinion of the fration which
is followed by

court. T'he plaintiffs being creditors of Domi- the failure of
the debtor, has

-nique Seghers, conceived some appreliensions ne action for
the costs of it,

of his insolvency, and suspecting that be in- agsinst the
mass, when the

tended fo defraud them, applied for a general measure does
not appear 0

sequestration of his property. In doing so, bave been ad-
they employed counsel, to whom remuneration cheme "
is due; but they say that, in as much as this
step was taken for the benefit of all the credi-
tors, that expense ought to be charged to the

common stock.
Vou. viir 3
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East’n District.
April, 1820.
e/
Riow & AL

V8.
SEGHERS’ SYN-
DICS.

CASES IN THE SUPREME CUURT

This application, though perhaps unprece-
dented, is supported on the autherity of the
case of Morel vs. Misotiere’s syndics, and on
general principles of equity. If the allegation
of the plaintiffs that the course, by them pursu-
ed, turned to the advantage of the creditors ge-
nerally, was well founded on fact, it would in-
deed seem reasonable that they should recover
their expenses ; but they were bound to shew
that clearly and satisfactorily. Have they done
so?

At the time of suing out the sequestration,
Dominique Seghers, for aught that appears,
might have gone on with the management of his
business. His schedule shows sufficient sub-
stantial property to pay his debts. The asser-
tion that he was endeavouring to remove it out
of the reach of his creditors is not supported by
proof  the principal fact, on which it rests, is the
shipping of eighteen bales of cotton to Europe ;
but he had fo pay, for the boarding and scheel-
ing of some of his children, a sum nearly equal
to the value of that cetton.

By compelling D. Seghers to fail, 1t is by
no means clear that the plaintiffs have benefit-
ted his creditors generally ; but it is very cer-
tain, that they have done no good to those, at
least, whose debts were secured by mortgage,
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and who are entitled to a considerable part of Eastn mistrict:
the common stock. There is no reason then 7.2 2
why that common stock should be charged with Riox & ax.

vs.

these expenses. SEcuzns’ s¥X-
DICS.

It is, therefore, ordered, adjudged and de.
creed that the judgment of the district court be
reversed, and that judgment be entered for the
defendants with costs.

Grymes for the plaintiffs, Seghers for the
defendants.
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s, LEE & A4L. vs. BRADLEE.
BRADLEE.

Delivery is AppEAL from the court of the first district.
not a conse-

?ﬁf’éﬁ:&iﬁf of Hoffman, for the plaintiffs, The plaintiffs

sence ofthe  and attaching creditors in this case contend that
Pledge' their attachment must be sustained —

i 42'“,%31 1. Because the intervening claimant, Jos. P.
5 8;3' Bradlee, has not made out his claim by testi- _
@‘ mony.

2. Because no delivery of the property at-
tached having been made to the claimant, no
sale or assignment:thereof could transfer it to
the prejudice of the attaching creditors.

I. The only evidence in support of the
claim in this ‘case is an order, drawn by the
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defendant on C. B. Sweetzer, who was at the Eastn District.

time in Boston, requiring him to deliver to the
claimant all goods, or proceeds of goods, that
he may have belonging to him, to the defendant.
This order is dated Boston, Nov. 9ih, 1818,
and is accepted by Sweetser the same day.
The circumstances, under which this order was
given, must lead to a conviction that it was in-
tended as a collusion between the parties. Tt
is drawn by the defendant, in favor of his bro-
ther, on the very eve of bankruptcy. It is not
expressed to be for value received, and, what
is still more extrao;ﬂinary, was not brought to
this place by Sweetser, but sent here by the
claimant, when this cause was nearly ready for
trial, and many months after the property was
attached.

But it"is difficult to perceive what there is in
this order, which can make it apply to the goods
in question, for the evidence of Hyde shews
clearly, that Sweetser had delivered them into
the possession of the Messrs. Hydes of this
city, many months previpus, in pmsuauce of
instructions from the defeadant.

But let us suppose for a moment-that Sweet-
ser, though in Boston, had the possession of the
goods claimed and then in this city (which we
think is carrying the doctrine of constructive

May. 1620,
N

Lry & ax,
vs
BRADLEE,
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East’n Distrigt.
Hlay, 1820.
(W ot

Livk &4 A,
s,
Brenrge.

CASES IN THE SUPREME COURY

possession beyond all bounds) there is not the
least testimony to show that this order was
given in pursuance of a sale from the defendant
to his brother, the claimant, or even intended as
a dation en payement, for that supposes a debt
dae, which'is not made ovt by the testimony.
Had the goods in question heen delivered, in
pursuance of the order, it would not have made

them the property of the claimant; he would

have been nothing more than what Sweetser had
been, that is, the agent of the defendant ; for if
the defendant intended, by the order drawn on
Sweelser, to transfer the groperty of the goods
in questiea to the claimant, why, it may be ask-
ed, was not the order drawn on Messrs. Hydes,
who, the defendant knew, had the actual pos-
session of the gnods? 'To constitute a sale a
price must be given; a dation en payement can
be made only by a debtor te his creditor, and
a delivery is of the very essence of such a conr
tract. In this case, there is no evidence to sup,
port either. The notes and checks filed by
the claimant are, no .doubt, intended to shew
that the defendant is his debtor te that ameunt,
as being ‘the_ holder thereof, and it will, per-
haps, be contended that his pessession of them
is suficient preof of the fact. Such a cimum-
stance, it.is true, might be testimepy in an ac-
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tion by the claimant against the defendant, but East'n District.
certainly inadmissible in the present case. Jw'
There is no evidence that the claimant was in L& &an
possession of the notes and checks previous to  Brimes
the failure of the defendant, which took place
about the 24th Nov. 1818. ln an action hy the
assignees of the defendant against the present
claimant, he would not be permitted to set off a
check issued by the defendant, payable to bear-
er, and dated before the bankruptcy, unless he
proved that .the check came to his hands prior
to the bankruptcy. Ogden vs. Cowley, 2 Johns.
Rep. 274. 'The reason of the decision in that
case applies, with equal force, to the present.

It is deemed unnecessary to examine the
question vrhether Sweetser, when in Boston,
could, in contemplation of iaw, have possession
of goods in the city of New-Orleans; as it
clearly appears from the testimony that, on
leaving, he renounced all control over, them. By
the letters of the defendant to the Messrs.
Hydes, received prior to the dcparture of
Sweetser for Boston, they are repeatedly in-
formed that, in the event of Sweetser leaving
New-Orleans, all the goods of the defendant
would be left with them ; they are likewise au-
thorised to sell them lower than their neigh-

bours, in order to put themselves in funds to
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East’n District- meet the defendant’s drafts. Sweetser, on the

May, 1820.

NV

Lre & av.
vs.

BRADLEE,

eve of his departure, conformed to the expecta
tions raised by the letters of the defendant, by
leaving with the Messrs. Hydes the key of the
store in which the goods were deposited, with
a m>a9ranla n naming some of the items. In
the case of Durnford vs. the syndics of Brooks
this court say, that the delivery of the keys of
the building, in which moveable property is
kept, is a delivery of the property therein
contained. Civil Code, 350, art 2Y. The
claimant has failed to establish his claim to the
goods in question.

II. Taking it for granted, that the claimant
has proved a sale or assignment of t"e property
in question from the defendant to him, in such a
manner that, according to the lex loci contrac-
tus, the property, if there, would pass without
delivery ; yet it is contended that the laws of
this state must govern in the present case.
This point has been so often decided in this
court that a reference to these decisions is all
that is deemed necessary. In Norris vs.
Munford, ¥ Martin, 20, the goods attached
were in New-Orleans, and all the parties were
cicizens, of New-York. 1In Ramsay vs. Ste-
venson, 3 JMartin, 23, and Fiske vs. Chandler,
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20

7 Martin, 24, the circomstances were the same, Fast'n District.

and in all those cases it was determined, that,
as no actual delivery took place before the at-
tachment was laid, the attaching creditor should
hold the goeds. 1In the case of Thuret & al.
vs. Jenkins & al. 7 Martin, 318, the court say
that ¢ 1f the ship had been within the state, at
the time of the sale, the rule in WNorris vs.
Mumford would have reg;ulateé the decisions
of the court.”” Nothing more is asked in che
present case.

Pierce, for the claimant. To substantiate
our claim, and to show that the order, ac-
cepted by the agent of the defendant, wasin part

payment, or as security, fora bona fide debt due

to us by the defendant, we produced upon the

trial notes and checks of different dates, all due’

long before said transfer. Their genuineness
and the reality of their dates never were con-
tested in the court below ; nor, éither there or
in this court, any testimony shown that could
cast a suspicion vpon them : and of the notes
many bear the certificate of the cashier, that
they have been taken up by us.

But the plaintiffs, now, for the first time,
suggest that suspicion arises from our retaining
these notes and checks in our possession,

Vou. vl 4

May, 1820.
-V
Ler & AL.

Bu ADBEE
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Eastn District. though we call them the consideration of the

May, 1820.

Nt N

Lix & ax,

vs.
BRADLEE,

trapsfer; we did retain them, a.ud'if this had
been a traumsaction of the nature which the
plaintiffs are desirous of establishing, we should
no doubt have been sufficiently cautious, and
have surrendered them to the defendant and
taken from him a long and verbose bjll of sale :
but we were then acting with all the fearless
openness, incident to a fair and honourable
transaction, and as we knew that many ex,
penscs had been incurred and were chargeable
upon these goods, and that such could not be
ascertained until Sweetzer, a common agent,
should be in New-Orleans, and should be able
to render an exact account of the same, we ac-
cepted thése goods or whatever proceeds might
be in Sweetzer’s hands, rather as security for
our debt, than as full satisfaction.

" Defeated in this, another objection is started,
that the order does not bear upon the face of it
the being given in payment or as security for
any debt, and that it merely establishes an
agency. Let the circumstances of the case
alone refute this; they are sufficient. What
would Samuel S. Bradlee want with an agent
in Boston, the place where he himself was re-
siding?  Of what goods of his could Sweetzer
there be in possession ? He a stranger, and but
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lately arrived in that city. Again, is there any East'n Distrct,
proof that J. P. Bradlee, intended coming to \/yv\}
New-Orleans, and as agent of S. S. Bradlee ? Lye &
Isit probable that he would agree to be but his Brprss.
factor, when he was so largely his creditor, and
S. S.-Bradlec was on the eve of bankruptcy ?
And finally, though it Is scarcely necessary to
mention it, S. S. Bradlees letter is conclusive:
a witness, whom the plaintiffs have laboured
to introduce, and whose testimohy, if at all ad-
missible, must be more pure after his surren-
dering his property to his creditors, than, when
still struggling to keep himself upon the sur-
face.
We trust, therefore, that in a few words, we
have made out the justice of our claim,-and es-
tablished the plain meanitg of the order on
Sweetzer.
‘We are next to enquire il this assignment be
legal. ,
The law of Massachusetts is here the sole
“rule by which we are to judge this transactiun ;
all the parties, plaintiffs, claimant, and defen-
dant, are citizens of the state of Massachusetts,
The law of Massachusetts is the law loci con-
tractus, and when no inconvenience or injury .
results to our own citizens, although the sub-
ject matter of the contract is to be determined
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East’n District. according to the lex loci contractus, the re-

May, 1820,

«~~ medy is to be pursued according to our judi-

Lwe & ar.
v8

Beapvree,

N

cial forms. 2 Jokns. Rep. 198; 3 Dal. note
370, 3, 5, 6; 7 Martin, 373.

By the laws of Massachusetts such assign-
ments are legal, and particular ereditors may
be justly favoured, at any time before act of
bankruptcy committed. Vigilantibus non dor-

‘mientibus lex adjuvabit; 8 Mass. Rep. 287,

12 Mass. R. 143.

If legal, how far binding, 1st. as to the con-
tracting parties, and 2d. as to third persons.

1st. As between the contracting parties.
The common law is the law of Massachusetts,
By agreement, atcommon law, the property is
transferred. Shep. Touchst. 225; 1 Gal. 422;
4 Bl. Com. 418. And shouldl the property be
in Louisiana, and even the delivery there to
take place, the contract will be construed by
the common law, and be herc euforced, 7 Mart.
213, as between J. P. Bradlee and S. S. Brad-
lee : therefore, the contract may be complete

and binding, wherever enforcement should be

demanded.

2d. As to third persons. In assignments of
this nature, tobind third persons there must be
an actual delivery, or delivery and possession
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as much as the nature of the case will practi- East’n District.

cally admit. 1 Gal. 423 ; 8 Mass. Rep. 290. HMag, 1820.
LFE & arL.
1I. There was a sufficient delivery from S. _
\BrapLrr,

S. Bradlee, and sufficient possession on the
part of J. P. Bradlee. Sweetzer, while in
Boston, was the agent of S. S. Bradlee for
those goods, then being in New-Orleans, which
we now claim. The Hydes were but sub-
agents aund their possession his. Upon accept-
ing the order of S. S. Bradlee, he became the
agent of the latter, and possessed of the proper-
ty for him, and if he should not be consideed
as being sufficiently in possession of these
goods in his new character while in Boston, he
certainly was on his return to this city, and be-
fore this attachment of Lee & Francis was laid.

Let it be recollected by the court that both
Sweetzer and the Hydes were agents for S. S,
Bradlee ; Sweetzer for the property which we
now claim, and the Hydes for other goods. This
- will explain many of the directions of the de-
fendant, in his letters to the latter; this the
plaintiffs allow, but they alle(ige, that when
Bweetzer departed from Boston, he ceased be-
ing the agent of S. S. Bradlee, and that this
property was delivered over to the Hydes, as
the defendant’s sole agents, agreeably to his



80

CASES IN THE SUPREME COURT

Bastni Distict, éxpress directions. For the proof of this they

, Mag, 1820.

(T o W
Lise & AR,
3.

Burasnze.

exatine Mr. Hyde, who appeared to be in

‘

some way connected with the house of J. & W.
M. Hyde. From his confused and contradic-
tory testimony, we can only draw this informa-
tion, that a considerable intimacy existed be-
tween Sweelzer and the Hydes; that they
acted in some medsure as his bankers, pay-
ing for the rent of his store, charging it to
bim to be sure occasionally, as the witness
proves, and when nof doing so ¢ charging it to
charges and charging it back again,” a method
something unintelligible, unless he means that
they were paid; further, that Sweetzer upon
his leaving New-Orleans, delivered the key
of his store and invoice books to the Hydes,
and that he considered them as Bradlee’s sole
ageuts, from cedtain letters received from him
by the former. These letters, upon which his
knowledge is based, are produced, and the
counsel for the plaintiff are all anxietj to have
them admitted and placed on file. They are
go: let us examine their contents. The first
letter, marked (C) gives them permission, if
Sweetzer wishes it, to assist him in the sale of
his goods, and tells them that in case he goes
away they may calculate upon receiving all the
goods. What does this mean? That he will

H
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revoke Sweetzer’s power of attorney and invest Eastn Distriet.
them with it; or that, if Sweetzer should go, \/’V‘\J
all goods that he might hereafter send would Ler & a1,
be received by them :—the third letter marked Baivias
(E) explains it satisfactorily : he there says,
that he consigns them goods because. ¢ he hears
Charles is about to leave New-Orleans,”” and
because of his promise to them:* his fourth
letter marked (F) gives this, ¢1 understand
Mr. Sweetser will leave and put all his. pro-
perty in your hands:” the fifth letter, dated
July 10th, adds, ¢ you no doubt have received
hefore this all the property that Mr. Sweetser
left :”” his reasons for stating this are expressed
in his next letter of July 22d. ¢« Mr. Sweetser
wrote me hie should leave all the goods in your
hands.”” 'Which is the conclusion to be drawn
from all this? Surely, not that S. S. Bradlee
revoked the power of attorney of Sweetzer and
named the Hydes his agents for the goods
claimed ; but rather, that he knew the intimacy
existing between the latter and Sweetser, and
supposed therefore he would depute them to
act in his stead, in case he left New-Orleans,
and indeed was finally so informed by Sweet-
ser himself: no where does he even hint at
causing the responsibility of Sweetser to-cease.
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East'n District. Suppose the Hydes had been in bad credit, on

May, 1820.
(¥ o'
LEE & aL.

v S,
BRADLEZE.

the brink of Tailure, would Sweetser have
been justified in turning over these goods to tha
Hydes; would he not have been accountable
to the defendant, and could he have said that
the defendant had ordered it? Certainly not,
Sweetser is then the agent of the defendant,
while in Boston, and the goods are still in his
store in New-Orleans. 'They there remain to
the time of this attachment, unopened and un-
touched. What delivery could he make when
he assumes the character of agent of the claim-
ant? They are in his store, and he himself is
the agent; he departs for New-Orleans di-
rectly after his change of character, and finds
the goods still in his store and as he left them ;
and immediately after his arrival, he is garni-
sheed by the plaintiffs and declares that he has
no goods of the defendant, and that these goods
in his store were the property of the claimant,
and we confidently trust the court will deter-
mine that he was correct in his answer and his
éubsequent claim.

There was therefore as real delivery and as
full possession, as the nature of the case could
admit of. The civil law asks no more. 3 Mar-
in, 222, )
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Hawlins, on the same stde, Tt has been Fastn District.

urged hy the cognsel for the attaching creditors,
that the laws of Massachuseits, where this con-
tract was ma'e, can avail the claimant nothing
because the supreme court of Louisiana have
settled the question, by deciding that the pro-
perty, being within the jurisdiction of this state,
at the time of the attachment, would iuvalidate
the rights of the claimant, though good, had the
property been elsewhere than in Louisiana.

By a close examination of the decisions of
this court, it will be found that no case, hereto-
fore under consideration, presents the same fea-
tures with the present.

The only case of the five referred to from
Martin’s Reports, which can at all sanction the
doctrine, that, the property being within our own
state, would alter or affect the rights of the par-
ties, is the case of Ramsey vs. Stevenson. 5
Martin 23, - And in this case, the court seem
influenced hy other consxderatlons, as well as
_ the situation ot the property. Y

If the contract between.S."S. Bradlee, and
the claimant J. P. Bradlee, was goed in Mas.
sachusetts, and would have passed good right to
the property; -notwithstanding the property, at
the time of sale, was in Loulsmna, why. should

Vou. viiL ) .8 - :

Sy, 1830.
[
Lre & ar.
vs.
BRADLEE.
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East'n District. the coults Yof Louisiana step in and vacate this

Ay, 1820,

Lee & Ar.
8.

BRaDLEE.

The parties litigant are old. lesulents of \Ias-
sachusetts, or. foreigners, in the, case immediate-
ly before the. court ; all residents of that state.

1s there any thingin reason or justice, which
requires that the courts of Louisiana should:
lend their aid in farnishing facilities to citizens.
of sister.states, not furnished by the laws of the
state where the parties reside and where the,
contract was made ?

‘Or rather, would.it not be fraught with the
highest injustice, that in the preseat case, the
court should destroy the claim of J. P. Bradlee,
by giving an.ascendency to the attaching credi-
tors, which they could not obtain in Massachu-
setts where both parties reside?

Wherever the rig?ﬁts of. onr ewn citizens were.
affected, then.and then ounly, would our courts.

“imterfere. If the.decision in Ramsey vs. Steven-

san, goes further, it was because of the difference.
between this .case: aml, tlmt ‘and the.case of
Lynck:vs. Pasth 1 ite, arid other .cases.of this
courk, sanction . the positiomthat. il the.contract
was good by the laws where made, it was bind-
ing. thmwh the. pmpartyawas here, or elsewhere,.

atitheime of sale-s.: :aud this court would alone.

nterfere with the subject matter of the contract,
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where necessary to protect the rights of our own East’n istrict.

citizens.

My, 1820.

Was the order and its acceptance, relied onby Lve & .

the claimant in this case, good in Massachu-
setts P

Delivery of the article sold there is only ne-
cessary, when in the power of the parties. It
was at first aitempted by some of the courts of
sister states, to confine the principle to ships at
sea ; but subséquent decisions show the absur-
dity of the position, and extend the principle
alike to all cases where the property at the
time of sale was without the coutroul of the par-
ties ; requiring however, of the party purchas-
ing, to take possession of the purchased proper-
ty as soon as practicable, after it shall come
within his reach.

No laches or neglect cafl be imputed to the
claimant for not taking possession as early as
practicable. The agent Sweetzer was deemed
(as he was in fact) in possession of the property

for the use of the seller, and his aceptance of.

the order, converted his po%s&smn to the use
of the purchaser, taking as he did the character
of agent also, for the purchaser, and as soot af-
ter his arrival in New-Orleans as practicable,
he not only did all as an agent he could do in
regard to the safety of the property, but you find

vs.
BrE: DLFE,
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East'n District him on the record, as the agent of J. P. Bradlee,

May, 1820.

[

LrE & aL.
v

Bnuu'.u.

the claimant, filing and urging the claim against
the attaching creditors.

No solid argument has or can be urged to re-
pel the reason of the rule here prescribed by the
courts.

Nor is there any essential difference between
the common and civil law authorities on this
subject. Although no final decision was had in
the case from Dallas, the reporter inserts the
translation of a note from Huberus, as furnish-
ing the best illustration of the principles which
should govern.

Gallison and Peters resort to the same source,
and this court, in the case of Lynch vs. Postleth-
waite, expressly sanctions the rule from Gallison
where it is declared, in general terms and with-
out exceplion, thal’ the law of the country
where thie contract is made is to govern through-
out. :

It is attempted to weaken the claim of J. P..
Bradles by urging that the order and its accep-
tance gave no rifhtite the property in contest ;
the order not being in the nature of a bill of
sale. : \ |

It was not necessary that any writing should
have been executed to vest good title in this
property ; because it passed by virtual sale;
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and the order is nsed, coupled with other evi- Es}}s‘;{g District
tence in support of this sale. —
The early death of Sweetser the agent, after Lrs & A
this eontroversy commenced, precluded the be- Brapuis
nefit of his services, as well as deprived the
claimant of the benefit of his testimony, which
would have been more full and satisfactory ; he,
Sweetser, having been privy to the sale and
could, therefore, have furnished all that pressed
on the subject.
But in support of the claim of J. P. Bradlee,
we find a large debt due by his brother of the
most sacred character, the greater part being
for monies paid in bauk as his endorser, and so
certified by the bank officer. The justice and
amount of the debt no where repelled or denied,
nor even questioned, save in argument and for
the first time now urged before this court.
But as another reason why the parties did not
conceive it necessary to express any sale of the
articles of property, in the hands of Sweetzer
it will be recollected that Sweetzer had, during
his absence from New-Orleans, confided the
goods to the Hydes : that the Hydes as well as
Sweetzer, had been directed to sell even at
lower prices than others, with the view to effect
early sales; and at the time of giving the order
it was uuncertain whether Sweetzer would have
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East'n District. In his hanids money or goods to deliver over to

way, 1820
N Y
1.0 % aw
-

Buaat

Bradlee, the claimant. Aund hence you find the
order worded in the alternative of ¢« deliver J.
P. Bradlee all goods, or proceeds of goods,
that you may have belonging to me.”

ffad the goods been sold and the money either
in bank or in the hauds of the Hydes to the
credit of Sweetzer, or even held as the funds of
S. S. Bradlee, would not the order and its
acceptance have been good and passed the right
to these funds, the proceeds of sale ?

If good for the proceeds of sale, why not
good for the articles not sold ?

But we contend that even if our claim be not so
clearly made out as we might desire, still the
attaching creditors are not to recover upon the
feebleness of our proof, hnt upon the strength of
their own attachment.

The only rights derivable to the attaching
creditors, grow wut of special laws, enacted by
our legislature.

The remedy is, in ifs nature, an extraordina-
ry one, given only in the cases especially recit-
ed, and can apply to none other. And this
brings us to the assignment of errors filed in the
cause.

ist. The plaintiffs and defendants, being all
noun-residents, no attichment can be maintained
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under the statutes of eur legislature, and onpwsvn pistrict.

which the plaintiffs alone rely for support of
their attachment.

2dly. No sufficient answer is given by the
garnishees, on which the attachment could be
maintained.

3dly. No sufficient levy of attachment, or any
goods of the defendant is found ca the record,
by which the court below could award judg-
ment for the plaintiffs in attachment.

4thly. It dees not appear that the account, en
which the plaintiffs rely, was a liquidated ac-
count, or that the balance due was asceriained
and specific, which is required by law.

We will not enter into a detail of the argumeuts
used in support of these grounds.

As to the firet, the words of the statule do not
embrace cases wholly between non-residenis;
nor does the comity or courtesy due to other
states or powers require that Louisiana shouid
interfere with rights of citizens of other states,
and give the one or the other benefits not ex-
tended by the laws of their own respective
states.

To adopt or pursue such a system would be to
covert ourselves into an instrument of oppres-
sion, rather than protection.

The growing commerce of our c1ty, being

May, 1820,

LV

Lev &8 an.
T,
BRADLIE
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East'n District. a8 we are also the great depot for several of

Muay, 1820.

v/
Lre & aL.

vs
BRADLEE.

our sister states, all of whom are governed
perhaps by different measures, if not different
systems of legislature forbid that we should
ununecessarily interfere with controversies and
contracts wholly between citizens of other
states.

Several of the states have from policy, whe-
ther wise or unwise is unnecessary to examwi:e,
passed laws calculated to relieve their citizens,
from immediate coercion for debt. Shall the
citizens of tiese states, pursuing their only legi-
timate trade, on their arrival in Louistana, fiud
a system of coercion and sacrifice enforced by a
creditor who has protection at home to his pro-
perty there, and increased advantages over his
fellow citizens here, from not baving had sufi-
cient enterprize to embark himself in trsde.
Louisiana was destined for hizher and better
purposes, than to be made the mere theatre of
judicial controversy betweeu citizens of other
states ; when we have amply pratected our own
citizens, nothing wmore is due to ourselves;
and when we furnish the citizens of other states
with all the facilities secured to our own in
reaching the property of an absent or abscond-
ing debtor, nothing move is dae to them. ['rans-
cend this rale and where shall we stop ?



OF THE STATE OF LOUISIANA.

Suppnse the courts of justice of all the states®
with whom we have intercourse were suspended
in tleir judicial process, as is now the case in
some four or five, wouid Lonisiana be acting,
with becoming dignity to herself and a due re-
gard to what is due to other states, by suffering
the citizens of those states to harrass our com-
merce and crowd our dockets with judicial con-
troversies denied them at home ?

By adverting to the different enactments on
this subject, although the words are general,
in sections treating of attachments, in cases
where debts are due, still in an after section,
speaking of attachments for debts net due, the
legislature have clearly confined the remedy,
to cases in which our own citizens are concern-
ed; and it is but a fair interpertation, to say
that this was evidently the object of law ma-
kers in treating of debts due.

For why not let non-residents attach the pro-
perty of each other, as well for debts not due,
as actually due? 'The same justice, which sanc-
tions the one section of the law, sanctions the
other.

In regard to the second error assigned, it is
clear beyond controversy, that where redress
is sought by attachment on garnishees, it is the

answer of the garnishee alone that gives juris-
Vov. vIIL 6
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ast’'n District
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Fast'n District. diction, or proof that he has property, or elfects.

May, 1820,

Nt

Lre & aL.
08,
Braviee.

Without the one or the other, the plaintiff in at-
tachment must fail.

In the case before the court, both Hyde and
Sweetser are garnisheed ; it being clearly es-
tablished that both had received different par-
cels of goods by different shipments.

Hyde answers as garnishee, and after ac-
counting for the goods actually shipped him,
proceeds to declare, not that he then had, or
had at any previous period held, other property
or effects of the defendant ; but that Sweetser
had placed in his charge other goods as per in-
voice. No proof in the cause contradicts the
answer of Hyde ; on the contrary supports
him.

1t is equally clear from testimony, that the
goods were only placed in charge of Hyde,
during the absence of Swcetser.

When the attachment was sued out, both
Hyde and Sweetser were here, and the plain-
tiffs, conscious themselves that Sweetser was
regnlarly and legally vested with possession of
the goods, temporarily committed to the charge
of Hyde, made Sweetser also garnishee.

And Sweetser denies having any goods the
property of the defendant, J, ¥, Bradlee, and,
as was his duty as agent, files the claim of J.
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P. Bradlee, which he had by au accepted order Eas'n Distrcr
bourd himself to deliver. \,./\,{J
There is, therefore, nothing in the answer of Lz &a
cither of the garnishees, or in the proof in the Ba i
cause, which would justify the court below iu
awarding judgment for the attaching credilors.
As to the 3d error; ic 1s uot pretended that
the sherift actually altached, or had ia his pos-
session, any property wr other etfects of the de-
fendani ; the sole groaud relied on being the
response and proof as regarded the garnishees,
So that no levy of attachment and possession
of the gruods were had by the sherifl, to justify
the court Delow in entertaining jurisdiction or
awarding judgment for the piainiiffs.
As to the fourth ground of error, it 1> deemed
equally clear that the account sued on is neither
liquidated between the parties, nor is the
amount thereof ascertained and specified, which
is required by the statute of our state.
See, 1 Muartin's digest, tit. dttachment.
Durnford vs. Syndics of Brooks. 3 Martin,
222, Norits. vs. JSumford, 4 Murtin,
20. Ramsey vs. Stevens, 3 JMartin, 23.
Lynch vs. Postlethwaite, 7 Jartin, 213, Thuret
& al. vs. Jewirins & al., 7 JMartin, 352. 3
Dallas’ Rep. 370, and notes. 1 Gallison, 371.
1 Peter’s Rep. 74, 5 8 Juse. 209, 1?
Mass. 143.
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CASES IN THE SUPREME COURT

Ellery, invreply. I. The order, on which the
claimaut relies, is not for value received ; it ex-
presses no consideration, and acknowledges no
debt 5 it shews neither a sale, payment, security,
nor assignment ; and the party, claiming under
it, appears neither as purchaser, trustee, nor
creditor. Being the only title in support of his
claim, we are not to look out of it for his cha-
racter, or construe it to mean what it does not
express. Init, he figures as a mere agent; and
if as such, he had already obtained possession of
these zoods, it wonld not have changed his cha-
racter nor that of the property ; nor would le
thereby have acquired any risht whatever, to
have held it against attaching creditors. He
would have received them, under this order,
not as a creditor in payment or on pledge, or
as security, but as an agent on commission ;
his possession wonld have heen that of the defen-
dant, and we should have had a right to attach
them in his hands.

It is by no means clear, that he ever was a
creditor. The order does not make nor ac-
knowledge him as such ; nor is it permitted to
travel out of it in quest of such proof; and if it
were the checks and notes of an insolvent debt-
or, without any evidence of how or when pro-
cured, would go but little way towards it. But
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admit him for a momeut, to be a creditor, and East’s District.

even in possession ; would this, under the cir-
cumstarces of this case, give him a preference
over attaching creditors?®  As creditor, he
could not convert this into his own property. but
through the medium of an attachment laid upon
it in bis own hands; Sergeant 72, aund his at-
tachment weuld be productive only according
to its priovity, His lien upon it derived frem
possession would not be measured by the
amount of his whole debt, Lui by that of the ex-
penses incurred by him as agent, and his agen-
cy would be limited to this single transactiou.
But suppose that this order was actually fol-
lowed by a delivery, and the goods delivered,
were taken, as is contended, in pledge, or as
security for a debt; would it not in that
case, both by cur own laws, as well as
those of the state of Massachusetts, where the
order was drawn, be set aside as void against
the other creditors 7 Of our laws wpon this
point, there can be no doubt ; nor are those cof
Massachuseits, less explicit. The insclvent
laws of that state are analagous to those in
England ; and cases arising under them, are
governed by the same principles and authori-
ties. According to these, all payments made,
or securities given by a dehtor contemplating

May, 1820,
M
Lie & aL,
T8,
Brabpire
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insolvency, and with a view of preferring a fa-
votite creditow, are void. In the case of Locke
vs. Winning, C. J. Parsons says, ¢ no case
has been found, where a payment has been
made, or secnrity ziven by the bankrupt, in con.
winplation of an act of bankenptcy, which has
been holden good against creditors. 3 JMlassach.
Reports, 329.

Was not this order evidently given in such
contemplation, and for the purpose of preferring
a favoriie creditor, and that creditor a brother ¥
it 1s dated 9th November, 1818, on the 24th
day of which month, the defendant becomes 2
bankrupt. It is voluntarily and gratuitously
given, without sunit or pressure ; without even a
shew of diligence oa the partof the claimant,
or an acknowiedgement of debt on that of the
defendani.  ¥When to these invalidating circum-
stances is added, that it is loosely and indefi-
nitely worded, vithoul specifying these goods,
or indeed any goods ; or designating any place
swhere they were to be found ; that it is made by
one brother in favour of another; was not
brought here by Sweeiser, nor apparently
thought of, or sent for, until after the institution
of this suit, and did net arrive until some
mnnths posterior I think there can be nomistake



VF THE STATE OF LOUISIANA. 47

as to its character and object.  According, there- F:}(’;; nlii%a
fore, to the laws of Massachusetts, this crder (=~
{going with the counsel the improbable length Ler O ar
of suppousing it intended as a pledge ov security, Erinsan
and followed by delivery) would be set aside as

mmade in fraud of creditors : vor is its chance

much improved by Leing broughito this quarter,

and tested by our laws.

I1. Whaltever be its original character, it was
aever executed. The transfer was not pe:-
fected by the delivery of the goods transferred.
At the date of this order, and long previously,
they were in the possession of the Hydes, in
this city and before its arrival, were placed by
sundry aitachments into the hands of the sheriff.
In what manner is this order te deliver, at-
tempted to be iurned into a delivery? By first
making the drawee, (Sweetser) =2t Boston,
the agent of the defendant for these goods, at
New-Orleans; then converting bim into a like
agent of the claimant ; aud lastly, transforming
the Hydes into his sub agents ; and by this pro-
cess of triple transformation, the work is done.

But how stand the facts in this case, are they
favorable to any part of this legal metamorpho-
sis 7 It is true, that Sweetser, while at New-
Orleans had been the agent of the defendant,
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Eastn Distict. and in possession of these goods ; but prior te

May, 1820.
(o' U
LEe & ac.

vs.
BRABLEE,

his leaving this city, on the 3th August, {318,
he gave up the agency, and handed them over
to the Hydes, with instruction, to sell and re-
mit the proceeds to the defendant. The Hydes
take them with the invoice-books, &c. into theit
possession, as well as the store in which they
were kept, of which they received the key, and
paid the rent.  This chinge of agency is alse
made at the particular instance of the defendant
himself; who, in his letters to Sweetser, re-
quests him to deliver, and in those to the [Lydes
requests them to receive, these goods. 'This
correspondence between the defendant and the
Hydes continues for many months ; he uniform-
ly addressing them as his agents, giving them
instructions as such, in respect to sales and re-
mittances, and drawing upon them, upon the
credit of these goo.ls thus placed in their hauds.
One of the witnesses, a clerk of the Hydes, and
well acquainted with their affairs, expressly
negatives every idea of a joiut agency, or a sub-
agency ;5 and makes them sole and exclusive
agents of the defendant.

In the lower court, an exception was taken
to the introduction of these letters ; but where
can a plaintiff look for better proof, than in the
written acknowledgments of the defendant?
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made too ata period prior to the date of this or- tastn Distict:

M, 1820

der, when his mind must have been free from o~ ~_

all hins ? Tf warped by any subsequent bhias,
it is bardly necessarv to ask, whether it he in
om favor, or that of his brother, the claimant.
The gentlemen might with as much veason, had
we sued upon a promissorv note, have ohjected
to its admission: but their intervention in our
sutt, snrelv does not change the character of the
parties plaintiff and defendant, or lose to the for-
mer the benefit he might derive from the con-
fesaions of the latter.

To return : Sweetzer then, at the time he
accepted this order at Boston, 9th of Nov. 1818,
was neither in actnal nor constructive posses-
sion of these goeds. Did he afterwards, as
azent or otherwise, obtain sueh possession?
By the testimonv, he does not arrive in this citv,
until the 23d of Dec. 1818 ;5 two or three days
prior to the issue of the attachment in this case,
but sub=equent to those issued in some of the
others : hy which time, the goods had already
been placed in the custody of the sheriff, and
after his return, we have it expressly stated in
evidence, that ¢ he had no access to the store,”
which contained them, and that he never was
suffered to enter it unaccompanied by the
Hydes (left by the sheriff as keepers of these

Vor. vy, v

L1 & ar.
8.
Branncr
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vast'n Disiner. oods ) and that he never took, nor attempied

My, 1820,
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BRrRADUEER,

to take possession of them 3 his own testimony
indeed upon this point is conclusive ; garnished
this suif, he swears, that he has no property of
ths defendant in bis hands,

Thero is, therefore, no pretence whatever of
delivery or possession either corporal, or con-
structive ;3 in defaunlt of which. (even admitting
this to be a sale or traunsfer) the whole course of
de isicus runs in favour of the attaching cre-
ditor, 1 JMMartin, 222. Durnford vs. Sy =
dics of Brooks. 2 Martin, 26. Norris vs.
Mumford, 3 Martin, 77, Ramsay vs. Ste-
phenson, 5 Martin, 30, Fisk vs. Chandler, 5
Martin, 319, Thuret & al. vs. Jenkins & al.

Thus then it appears, that if (against all fact
and probability) we change the nature of this
order, and admit it to be intended to operate as
a pledge or security; and admit also the lex
loci contractus to prevail; by that law it would
be declared void, as made in fraud of creditors.
Lat the subject matter, being, at the date of this
srder, within the limits of this state, and tne
order calling for its execu’ion in this city, the
fex fori will govern, and the transaction be
tnleody ze well as the rights of the attaching
creditors enforced, by onr own laws, 5 Martin,
57 Fhwret & al. e, Jenkeins & al.
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But it is further contended by the claimant, Eutn Putric
Mau, 1320

that the attachment itsell is null, becanse the o~y
Lo % ax

remedy by attachment is a domestic cae, aund o
not communicated to strangers 3 becanse the  Dwewis
account npon which the suit is hrought, is not
liquidated ; because no sufficient answer is giv-
eni by the garnishees ; and because no sufficient
fevy is made of the attachuent.

1. The first ground cf nullity is supposed
to be found in the spirit and phraseology of on1
different attachment-laws ; from which it is 1n-
ferred, that none but native suitors arc entitted
to this remedy. But a review of these acts
hardly warrant this inference ;3 they neither
breathe this spirit nor express this distinction.
They arve all remedial acts, and therefore to be
liberally construed ; and nothing is shewn to
narrow such construction. 'The expressions
are sufficiently comprehensive to include suitors
of every lineage and country ; they mention in
general terms, plaintiffs, petitioners and credi-
tors, without drawing any line of geographical
exclusion. And singular would it be, if oue of
our most important legal remedies was wholly
confined to ourselves ; and every attaching cre-
ditor was te cuter our courts of justice through
a domestic door, only to be opened to citizens,
and obliged {0 hecome a cilizen, in ovider fo ve
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Fast’n District cover a debt. But we trust that there is more

My, 1820.
NV
Lir & arL,

8.
BRADLEE.

hospitality in the justice of our country.
T'ros Tyriusve mihi nullo discrimine agetur.

The stranger while remaining in this state,
becomes, guoad hoc an inhabitant. 1 Dall. 180
Syle vs. Foreman. During his term of resi-
dence here, he is in effect a citizen, owing alle-
giance and entitled to protection; and to de-
prive him of a legal remedy in a personal suit,
would be unreasonably to abridge that protec-
tion, and vinlate national comity. 3 .Martin,
871, Smith & al. vs Elliot & al.

2. Bat it is next conten‘led, that the account,
upon which this suit is hrought, is not a liqui-
dated one, which is required by law; but we
gay, that it is sufficiently liquidated, and the
debt sufficiently ascertained by the oath of
the plaintiff.  In the case of J'Tunt vs. Norris,
while a similar question arose, it was decided
in this eourt, ¢ that all obligations arising from
contracts either express or implied, either for
the paywment of money or delivery of goods,
create a dezbt on the part of the obligor, for
which an attachment may issue, whenever the
amount may be fairly ascertained by the oath
of the obligor. 2 Martin, 332. Vid. also
Sergeant, Law of Att. 43, and opinion of J.
Washington, 17.
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3. In the third place it is objected, that no Br:«}t}"jxul\l;fmt
sufficient answer is given by the garnishees on .
which judgment could be awarded. The best Lir & an.
answer to the objection is a reference to the Brouurs.
record, where Johu W. Hyde, one of the gar-
nishees, expressly swears, ¢ that about the 6th
August, Sweetser placed in their charge for sale
several invoices of merchandize belonging to
Samuel S. Bradlee, (the defendant) amounting
per said invoices to $12,476, 44.”

4. The last’ ground of nullity is said to
be found in the execution of the writ of
attachment ; it being alleged, that the sheriff
did not actually attach and take these goods
into his own possession.

By looking however at his return, we find
that he not only left copies of the petitio:, cita-
tion, attachment and interrogatories with the
garnishees, but also ¢ attached in each of their
hands” all the property of che defendant.

The sheriff is not bound to remove the at-
tached goods from the store, in which they may
have been attached. 'There is no particular
place provided or assigned by law for the safe
keeping of attached property. 1t is as much
in his custody in one store as another; and le
may appoint such guardians of it, as he thirks
proper ; and their possession is constructively
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Eastn Disuict. his possession. His return is made in the usual

<Yy, 1820,

Nt

Ler & arn.
8.

Brabige,

form, (Sargeant, 227) and when he tells us in
it he has attached these goods, we are not per-
mitted to travel out of it. The garnishees (the
Hydes) by their appearance, alse acknowledge
the attachment.

In the state of Pennsylvania, where the at-
tachment law is similar to our own, we find the
like practice, and the like return on the part of
the sheriff. The usual practice there is to
serve a copy of the writ of attachment on the
garnishee, with notice annexed by the sheriff,
that by virtue of the writ, of which that is a
copy. he attaches all and singular the goods
and chattels of the defendant in his hands or
possession, and summons him as a garnishee
( Sargeant, 13) and from that time the garnishee
is restrained from paying cver the debt or pro-
perty of the defendant, and must await the legal
issue of the proceeding. Id. 108.

Derpiany, J. delivered the opinion of the
court. The ingenuity of counsel has raised in
this case a variety of questions, from which it
has assumed more importance than it deserves.
1f we disembarrass it from the matters which
do not properly belong to it, we will find it
simple and of easy decision.
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The plaintiffs, citizens of Boston, have at- East'n Distiict

tached property here, which they say belongs to
the defendant their debtor, also a resident of
that place ; the defendant pleaded the gencral
issue, and the debt was proved; so that be-
tween plaintiff and defendant it only remained
for the court to pronounce judgment according-
ly. But a third person has stepped in, averring
the goods attached to be his property, and de-
manding restoration of them. The claimant has
not only attempted to prove the property to be
his, but he has been acting the part of the de-
fendant, by undertaking to show that the at-
tachment ought not to have issued, and that,
after it had issued, it was imperfectly executed.
The only thing, which we conceive a claimant
may be permitted to do, is to show that the pro-
perty attached is verily his. As soon as he
succeeds in that, his part is at an end. But
a claimant has surely no right, to show any ir-
regularity in the suit, in which he intervenes
for the sole purpose of rescuing the property.
Whether the plaintiff, the court and the sherifl,
have been acting legally or not, is none of his
business : for whether the proceedings are regu-
lar or not, the property must be shewn to be
his, before it can be returned to him ; and
whether they are regular, or not, it shall nof

Mavy, 1820
e )
Lier & an,
TS,
BRaoukE.



o6

CASES IN THE SUPREME COURT

East'n District. be returned, unless he proves that it belongs to

May. 1820.

oV N/

Lee & AL,

kO
BRADLEE

him.

Is the claimant owner of the goods attached,
or is he not? Such is the only question be-
tween the attaching creditor and the claimant.
There might perhaps be cases, in the nature of
a possessory action, in which a claimant might
rescue the property without proviug it to he his
own; and this, we conceive, would take place,
where goods, in the actual possession of a per-
son, would be seized in an illegal manaer, as
the property of another. 'The person thus
dispossessed, might plead his pessession, and
perhaps obtain to be reinstated iun it, without
alleging property in himself. Buat whether such
a claim could be maintained, is not here in
question ; the present claim is one of the pei-
tory kind : the claimant alleges his ownership,
and prays that the goods may be restored to
him as owner., Is Le, er is he not, the
owner of them, is the only point in contro.
versy. 'That the goods in dispute were once
the property of the defendant, is acknowledg-
ed ; for the title of the claimant rests upon a
written order whereby the defendant directs
a person said to be his agent, to deliver them
or their proceeds, to the claimant. The order is
in these words : ¢ Boston, Nov. 9, 1818, Mr.
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Charles B. Sweetser. Sir, please deliver Mr. rastn District

Josiah P. Bradlee, or his order, all goods or
proceeds of goods, that you may have belonging
to me.—Your humble servant, signed Samuel
S. Bradlee.” Across that order is written :
«Boston.9 Nov. 1818, accepted, signed, Charles
B. Sweelser.”” 1Is this a transfer, a pledge or
a simple mandate? Nothing en the face of the
order shows what the contract is. Buf, that
which is wanting shows what it is not. 1t is
not a transfer, for there is no consideration.
That we suppose to be the law at Boston, as
well as here. Tt must he either meant for a
pledge, or intended to take the property from
the hands of one agent, and place it into those
of another. 'Ihis last interpretation, of course,
does ot suit the claimaint. He must, therefore,
be reduced to call this a coutract of pledge, and
to this consideration the case must be confined.

A contract of pledge, in all countries in the
world, is a contraet in rem, where the delivery
of the thing is not a consequence of the conlract,
butis of the very essence ofit. 'Was there a de-
livery in this cace? No real corporeal delive.
ry could be made, for the parties were then at
Boston, and the goods in New-Orleans. Has
a constructive delivery taken place? This is
the gist of the action. The claimant haa tor-

VYeoL. viir. 8

May, 1820,
~N N

Leg & AL,
s
Bravrre
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East'n Distriet. fured the circumstances of this case to extort

May, 1820.
(> a4
Lee & AL

vs.
BRADLEE.

from them the conclusion that such constructive
delivery was made. 'This is the manner in which
he endeavours to establish it: Sweetzer, as
agent of S. S. Bradlee at New-@rleans, had
those goods in his possession; when he left
New-Orleans, he placed them in the care of W.
M. and J. W. Hyde, merchants there, who pos-
sessed them as his sub-agen's. He came to
Boston, where his principal ordered him to de-
liver those goods to Josiah P. Bradlee, and he
delivered them, by accepting the order. If
asked to whom the delivery was made, the an-
swer is to himself, as agent for the creditor as
well as fur the debtor.

To inguire seriously into the nature of such
pretended delivery, is really more than we are
willing to undertake. 'T'he position presents
such a confusion of principles, that any demon-
stration of its fallacy, would be more trouble-
some than useful. One remark, however, may
be proper, and that is, its incorrectness in point
of fact. Itis not true that the Hydes received the
goeds into their custody, as Sweetzer’s agents ;
they received them as the substituted agents of
. 8. Bradlee, in conformity to his written in-
siructions, and after this delivery to the substi-
ruted agenis, at the desire of the principal, the
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possession of the goods was as much out of the Bastn I;gs%ict
hands of the first agent, as if he had returned _~~_,
them to the principal himself. The attemptto Lee&ar
show that Sweetzer, on his return here, took Biantv,
possession of the goods in the name of J. P.
Bradlee, previous to the attachment levied in
this patticular case, needs hardly be adverted
to : the goods were then in the custody of the
law.

We will forbear making any remarks, on the
suspicious circumstances under which this claim
is brought forward ; enough being found in the

substantial objections to which it is liable.

It is, thevefore, ordered, adjudged and de-
creed, that the judgment of the district court be

aflirmed with costs,

DURNFORD vs. JAICKSON & AL.

APPEAL from the court of the first district. The vendee
of real proper.
ty, though Ha-

. . s ble to an acti

Matuews J. delivered the opinion of the of mortgage, is

C . crsonally Ha-
court. This suit was brought on a mortgage, flo on Lis P;g_
which was transferred by the mortgagee to the ™
plaintiff. The mortgagor baving failed, his

gyndics sold the mortgaged property to the de-
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Eastn District. fendant Jackson ; they themselvea, have also,
WHay, 1320. .

w~~> become defendants to the present snit.  Jodg-
Derxroin ment was given for the plaintif, in the court he-
Jscxksox & ai low, from which all the defendants apnealed.

In the sale to Jackson, he stipulates to pay

the price to Durnford, and another person men-

tioned in the act of sale, or to the sellers, as

might be decreed in a su't then pending hefore

the city conrt. No judgment was ever render-

ed in said suit.  "The present action is pro-ecut-

ed to recover 5000 dollars. a part of a larger

sum, secured by said morigage. The apnellee,

being subrogated to the rights of the mortgagee,

has a lien or right of preference over other cre-

ditors of the insolvent on the mortgaged premi-

ses, and could prreue the propertyin the hands

of a thirJ possessor; as rezulated by our laws.

But, as the purchaser has stipulated to nay him

the price, he is also pereanally liable according

to the terms of his contract. 1t is trae, thev are
conditional, and the continzency, on which he

was to pay to the plaintiff, has not yet happened.

viz. a decree of the late city court to that effect.

T'his circumstance might have caused difficulty,

in deciding on the rights of the present parties,

was it not, that they are all now fairly before

the court in this suit ; and we are of opinion,

that the district court has correctly decided thei:
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case. The mertcace vefers to notes of hand, Fastn District.
‘ oy .. WMap, 1820,
and those given in evidence on the fiial (it1s o

insisted Ly the couneel fer the appellants) are  Drwvrom
not shewn to Le these veferred to. It is he- Jackson & ax.
lieved, in opposition to this exception, that the

answer of Mitchel, in the former suit before the

city conrt, which it'is agreed shall be eviderce

in the present czse, proves the identity of the

notes beyond a doubt.

It is, therefore, ordered, adjudged and de-
creed, that the judgment of the district court be
affirmed widl costs.

Hennen for the plaintiff, Livermore for the
defendants.

e 4 — e

LCATLLIER ~xs, TURNIULLS HEIRS.
CATELIER, Jr. v«. THE SANFE,
DAVENPORT vs. TIIE SAME.

Arpeal from the court of the third district.  Ifasheriffle.
VIES an €XcCcu.-
. .. tion on proper-

Martrews, J. delivered the opinion of the ty of a third
( 'l‘ . . person, the sale
court, hese cases having heen counsolidated may be enjoin-

. ed, by the
by order of the court below, and judgments judee of the

ern Estrict i
rendered for the plaintiffs ; the defendants, Who yi.ch the sei

. s . Zvre was made,
were intervening parties, appealed. although the
It appears by the vecord that an execution, ¢¥¢cutioncume

o from another

which issued on a judgment obtained in the dis- dsuict



~
b2

UASES IN THE SUPREME COURTY

East'n Tstrict. frict court of the first judicial district, by the

May, 1620

v~ appellants against the heirs of one Fletcher, was

CrVvELIER

transmitted to a sheriff of the third district, and

T8 . .
rervnews  that, under color of authority given by said exe-

HLIRS

cution, he seized and advertised for sale, land,
which is claimed by the appellees, as belonging
to them,

They instituted suits in the court of the latter
district, and obtained injuunctions against the
sheriff, by which he was interdicted from pro-
ceeding to sell the property thus seized. The
plaintiffs in execution intervened, and pleaded
the general issue to the actions, & alse demurred
to the evidence adduced by the plaintiffs in sup-
port of their declarations. It is not shown that
any plea to the jurisdiction of the court a quo
was made, denying its anthority to interfere and
stay the progress of an execution, which had is-
sued from anotirer district 5 which, in pursuance
of that pleading might preciude the necessity of
inquiring into that subject ; but as the counsel,
for the appellants has here ivsisted on the want
of such jurisdiction, as errer apparent on the
face of the record (although not regularly as-
signed in writing, in conformity with the rule in
such cases ordained) and as there is a state-
ment of facts sufficient to sustain the jurisdic-
tion of this court, it is considered proper to in-
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quire into the authority and jurisdiction of fhe st itist

inferior court. We regret that no explicit mode
of procediug, in cases like the present, has been
pointed out by any act of our legislature. The
difference, which exists in the organization and
powers of our courts of justice, from the Span-
ish tribunals, and the alterations, which have
been introduced in the manner of proceeding in
suits, frequeatly create difficalty, in applying
the principles of the ancient laws of the coun-
try, to our present situation, and we are often
compelled, in the investigation of questions of
law, rather to reason by analcgy, than to make
regular inductions from clear and well estab-
lished premises. According to the regulations
of the Spanish laws, on the subject of execn-
tion, where the judgment of one court was to be
executed within the jurisdictiounal limits of ano-
ther, the execution proceeded under the orders
and directions of the judge of the latter place,
and where opposition was made to its proceed-
ing, on grounds wholly incidental to the origi-
nal cause, the claims and rights of the opposer
were to be decided upon by the judge, who held
cognizance of the principal suit, in the first in-
stance ; but il the claimant, or tercero opositor,
claimed the property taken in execution as his
awn, his rights were foally decided upon by the

oMun, 1520,

C vriLiEn
7%
Traxpur’s
BIIKS
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Eastn District. Judge who conducted the execution without resort

uu, 1820,

(W oV )

CAVELIER
vs
TuaNruLL’s
HEINS.

ing in any manner to him who judged the origi-
nal case. It would secm from this mode of pro-
ceeding, that claims of the latter ‘description,
were considered so far original snits, as not of
necessity to be incidental to, and solely cog-
nizable by the tribunal, from whence the exe-
cution issued. Viewing the cases now under
consideration as original actions, and the d»fend-
ants, being domiliciated in the parish in which
they were commenced, no doubt can exist of a
proper exercise of jurisdiction, by the district
court of the 3d judicial distri¢t. But it is said
that to allow one court of the state, to enjoin the
process of another, may create an improper
conflict of authority, and subject a miuisterial
officer to the ahsurd sitnation of owing obedi-
ence to the orders of two listinct powers, at
the same time : the one commanding bim to pro-
ceced, and the other prohibiting him from acting,
In answer to this objection to the mode of pro-
ceeding by the appellants in the present suits, it
may he ohserved, that the writ of execation
(a fieri facias) requires the sherifl’ to seize the
property of the defendant, and if he seizes that
of another person, of which the latter has the
possession, and it be claimed, on affidavit the
officer might perhaps raise the levy and pro-
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ceed aminst other property. Should he proceed ustn Disuict,
. R . Moz, 1420,

to <eil after a claim supported by affidavit, great "2

1 -yustice might be done to the claimant, and ¢Cwvoou

snch as can ouly be remedied, or rather prevent- Tunsneris
ed. by a prompt interference of some court of s
Justice, which could probably be most speedily
obtained in the place where the property is
seized. Legal remedies ought, in all cases, to
be adequate to relieve from the inpuries which
they are intended to redress. This maxim
might not prove to be true in the effect, ifa just
claimant in Ouachita were obliged o resort to
he judge of the 1st judicial district, to pre-
vent himself and family from being turned out
of house and home, by an improper execution
of a fieri faeias, issuing from the latter place.
When property is claimed by a tercero oposilor,
as his own, which has been seized in execu-
tion as belonging to a. person, against whom
judgment may have been obiained, it ought not
to be sold until such claim be decided on, and
the sooner such decision can be obtained, the
better for all parties ; which would probably be
in the parish, where the scizure may have heen
made. As to the unpleasant situation in which
it is supposed the officer might be placed, in con-
sequence of being required to proceed by one
judge, and restrained by another, it ought not,
Vor. viu ¢
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Eustn Disirict- and could not take place, on the principle that

o, 1820.
[ Ve W
CAVELILR
vs
funyerLe's
HEIRS.

petitions for injunctions, in cases like these, are
so far original saiis, as to authorisc the court of
the district, where the property is seized,
though not the same from which the execution
issued, to hold cogunizance of then.

In relation to the demurrer {o the evidence,
offcred by the plaintiffs in support of the peti-
tions, we will briefly observe, that although they
have not shown a title, derived from the sove.
veign of the country, yet having proved their
possession of the property in dispute, under
such deeds as are exhibited in the record, they
ought to be maintained in it, as the plaintiffs in
execution have shown o title in Fletcher’s
heirs.

It is, therefore, ordered adjudged and de
creed that the judgment of the district court
be affirmed, and that the appellants pay coste
in both courts. DMarriy, J. dissented.

Duncan for the plaintiff. Turner for the
defendants,
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DESDOGIS vs. SEGHERS SYNLICS,
ApPPEAL from the court of the first district.

Derniony, J. delivered the opinion of the
court. At a meeting of the creditors of Dominick
Seghers, an insolveat debtor, syndics were ap-
pointed, against the nominalion of whom, the
present appellant filed his greunds of oppo-i-
tion, conformahly to the 18th section of the
¢ act, relative to the voluntary surrender of pro-

3 . Y
perty and to the mode of proceeding, as well

for the direction, as for the disposal of debtors’
estates, and for other purposes.” Those
grounds were, or rather that ground was ¢ that
throuch an error of calculation, it was said that
Messrs. Sainet and Labatut, were appointed
syndics, as having the majority of votes in a-
mount, while in reality Messrs. Sainet aund
Desbois had such majority, &c.”

Upon that issue the case was tried, and upon
that issue this defendant was cast in the district
sourt. It seems now that he has abandoned
that plea, and rests his case upon entirely dif-
ferent grounds. Can he be listenedto? We
think not. A particolar creditor, who is dissa-
tisfied with the proceedings bad for the purpuse
of appointing syndics, and wishes to he relieved

87

Bast'n District
Mo, 1620,
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East'n District against them, is directed by law to state spe-

S, 1820,
|V o W

Desnors
8.
Sgenrrs’ SYN-
DICS.

cially the grounds of his opposition, or, as the
law expresses it, *¢the several facts of nullity of
the said appointment.” He is not permitted to
complain generally that the proceedings are ir-
regular; he must state the facts on which he
intends to rely. This statement is the founda-
tion of this sort of judicial contention, in which
he holds the place of a plaintiff : upon that
statement his case rests, in the same manner as
any action does on the allegations contained in
a petition. 'To pretend that he may afterwards
travel out of this issue, and alledge any thing,
against the legality of the proceedings, is to
contend, in other words, that parties are not
bound by their pleadings.

It is, therefore, ovdered, adjudged and de-
creed that the ju'lzment of the district court be
affirmed with costs.

Grymes for the plaintiff, Seghers for the de-
fendants.
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East’n District.
BREEDLOVE & AL.vs. FLETCHER. V0l.7,524,712.  May, 1820.

VN
Turner, ou an application for a rehearing,  Brerriovi&

AL,
s,

1. The court misconstrued the powers and Frwroars.
jurisdiction of the parish court, in supposing it Rflhearmg de
to be a court of inferior and limited jurisdiction,
in comparison with the district courts in civil
matters. -

2. The court erred in the interpretation of
the contract, un which the suit was grounded, in
supposing it to be local, at Nashville, and there
to be performed : and also, in supposing it to
be a condition on which the payment, or non
payment depends, that the notice of protest and
demand of the money at Nashville, was neces-
sary to be made, previous to the right of action
accruing to the plaintiffs, as holders of the bill.

3. They misconstrued the law of attachment
of the state, which makes the property of the
debtor, in this parish, to represent the debtor,
when he permauently resides abroad.

For by the contract, the debt became due
at New-Orleans, and not elsewhere, and on the
non-payment of it by the principal debtors, the
acceptors of the bill, the obligation of the in-
dorser, to pay it, became eo instanti absolute,
and had he been present, there could have been
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East'n Disiict. 1o doubt he might instantly have been sued

vHay, 1820. ither i | SR , ist . I
v~ Ctither in the district or parish court, at the ep-
Burosove & tion of the plaintiffs.  But being ahsent, he was

Al
. represented by his property, under our laws of
} B LCHER, )

aitachment, and in this manner suable in either

court.

, 1. By the constitution of this state, the judiciary
power is vested in a supreme coeurt, and inferi-
or courts. By law, the parish court of New-
Orleans is placed in the same grade of ioferi-
or courte, as the district courts in civil matters.
There is, I conceive, no sort of difference in
the cases, nor in the amount, cognizable by the
one and by tlie other. Dut, in cases of doubt,
it is consonant with the soundest rules of law
and equity, and hscomes the duty of a good
judge ratlier i enlarge bLis jurisdiction in fa-
vour of justice, than to vestrict it, and in all
snch cases to enterfain the czuse 3 the maxim
in equity is, Boni judicis cst ampliare justi-
tiam, soit is in law, ampliare jurisdictionem.
It surely does not form any part of the duty of
a court, in the construction of statutes, to listen
and give ear to far fetched and high strained
niceties, which tend to defeat the justice of the
case; and besides, when the practice under the
law, for a succession of ycars, has established =
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certain course of proceeding, although a diife- :3::;;2; tintrict,
rent practice may in strictuess be more correct, \ g ~_
that course will not be overthrown, uniess sonie Buieniove &
important good will be promoted by the change w
it is better to let the law remain as it has been
practised, than by a decision of the court, to
undo what bas been settled and fixed ; and
leave the matter to legi-lative wisdom.
1 imust be excused, for again urging the opi-
nion, that chere is no difference ie fact, nor in
principle between the powers of the parish
court and those of the district court ; and sure-
ly itill suits the gravity of the supreme court
of the state, to offer, as a reason for their opi-
mion, that the powers intended by the legislature,
to be given to the one court, are different from
those given to the other, because, the transiu-
tion of the English text into French, is diffcrent
in words. The English is the law;'it is by
constitutional order ; the translation of that law
is, at most, but the opinion of some clerk of the
house, that it should be expressed in French,
in such and such words. 'Will the court adopt
the words of a clerk of the house, against the
justice of the cause, rather than follow ihe
plain and necessary meaning of the legislature,
in the only part that, by the constitution, can be
received &g law ¢ Certainly this would be to offer
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East'n District. an eXcuse, rather than to give a just reason for

May, 1320.
™V

the opinion ; but if the translation of the law

Breeviove & into another language is to govern, then let us
AL,

T8
FLETCHER.

- take the authority of the dictionary for the

meaning of the word ¢ originating,”

and by it
we shall find, the translator has wade a figura-
tive expression, instead of the literal sense :
prendront naissance, is no translation of the
Euglish  participle ¢ originating.” Bat I
dismiss this part of the sabject, with this
single remark, that the French is not the
law, but only a translation, which may or may
not he correct.

I think on a review of that part of the opi-
nion of the court, which relates to the powers
of the district courts, it will he deemed errone-
ous. The opinion asserts that the 4th section
only gives power to try the cases arising in the
parish, but does not confer the jurisdiction ; but
that the jurisdiction is confered by the § 16.
This ceciion directs the mode of proceeding;
and surely there is a distinction between the
mode of proceeding, to enforce a right cogniza-
ble before a court, and the rizht to take cogni-
zance aund to entertain jurisdiction of the cause,
or subject matter of the court. But the law is
misquoted, or rather it is quoted only in part;
and if quoted in the whole, the sense is not
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snch as that set forth in the opinion. The §l‘as‘t":1u liizi%%
161h. Ceclares + that the proceedings of the said o~

district courts in civil, as well as in criminal Buwflovs&

(ascs, shali be governed by the acts of the terri- v,

. Fiercuer
torial legiclature, vegulating the proceedings of
the late superior court of the territory of New-
COrlear s : ard that they shall have the same
powers, when not inconsisient with this act,
w kich were granted to the said superior court
by the said acts,”

Now, if this section confers a general juris-
diction to the district courts, ever 2ll cases
wherever they mayv have arisen, or wherever
they may have oviginated, or whether they are
of a civil or criminal nature, and is to con-
troul the plain and vecescary meaning of words
of the & 4ih. which declaresin totidem verbis,
¢ that there <hail be a conrt in each parish,
(except in the first distiict) to be held for the
trial of all civil cases, which may arise in said

pavish 7

and for those parishes composirg the
first district, the court shall be beld at New-
Orleans 5 for the like purpose, then this
provision was npecessary: and so was that
coutained in the 15th secticn. coucked in these
words : ¢ the district ccurts shall have criminal
Jurisdiction in all cases whatsoever.”

It seems to me a clear and undeniable rule of

Voi. v, 10
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Eas’n Distsict construction, that the particular provisions of a

May, 1820.
NV N

law are not to be controuled by geuneral words

Busroove & to the contrary; and in the different paris of

AL.
T8
FLETCHER,

this law, we find the legislature giving special
powers and confering special jurisdiction to the
district courts, to wit, in the § ¥, they have pow-
er given to try all civil cases arising in the
parish, or it we speak of the first district, we
should say ¢ to try all civil cases arising in
the district;” § (3, they have conferred ¢ cri-
minal jurisdiction in all cases whatsoever.”

But, I look in vain into the acts of the terri-
torial legislature, regulating the proceedings of
the late superior court, for any grant of juris-
diction ; I can find only some regulations for the
proceedings of causes therein ; unless indeed
we are to understand the § 22, of the act of
1803, as conferring jurisdiction ; but I fancy no
lawyer would consider that section as having
any other inlent, than to say that the courts
should have power to issue certain writs known
to the common law, such as quo warranto, pro-
cedendo, mandamus and prohibition, and to de-
clare that when issued, they shall be in the form,
and that the modes of proceeding thereony shall
be according to the common law.

But what have these writs to do with cases
sriginally cognizable before that court, such as

A
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actions of debt, damages for injuries to persons Fastn District.
. Muy, 1820.

or property, for real actions, &c. &c? —r~

Breenrove &
Al,

The truth is, there is not in any of the ter-
ritorial laws regulating the proceedings of the A
superior courts, any grant of jurisdiction in
such cases ; they are as they purport to be only
laws, regulating the mode of proceedings there-
in. 'Their powers were derived from the acts
of congress.

With what propriety, therefore, does the
opinion rest on those laws, as the basis on
which the district courts found their jurisdic-
tion of civil cases which neither originate, nor
arise in the parish or district, and when none
of the parties reside there ? This is a question
which I am unable te solve, and must, there-
fore, beg leave to ask of the court a solution.
I ask it, because upon it depends this important
principle, that unless there are some powers im-
plied, or hidden, which the disirict courts derive
from the territorial laws, which enable them to
have and take jurisdiction of civil cases arising
abroad, to wit, ont of the parish and district,
they must either not have those powers, or they
must derive them from the gereral principles of
jurisprudence, which declare certain personal
actions to be transitory, and suable upon,
wherever the defendant or Lis property may be
fonnd.
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CASES IN THR SUPREME COURT

Lf this general principle i< a laitte 1 as neces-
sary, to enabls the district conrts to take cogni-
zance of cases arising ahroad, then T contend
the principle is regalarly anplicable to cases
suable in the parish couris ny diference, 1o
principle or in reason, is perceived to exist, [If
one court may take cognizance of the case, <o
may the other, and if the one cannnt, so likes
wise cannot the other. This is a consequence
inevitable, and upon it, have the courts ever
acted since they were organised.

Butifitis fairto counle the +th aud (Hthseetions
of the district court law, to understanl why
they have jurisdiction of cases arising out of the
district, so 1 think upon a parity of reasen,
is it fair to conple the tst and 2d sections of the
parish court law, fir by the first section, this
court has concurrent jurisdiction in civil cases,
and hy the second section, the mode of pro-
ceedings, before it, shall be in all respects siini-
lar to that prescribed for the district courts, an:l
by the fourth section, the judge is empowere
to fulfil the same functions in every other re-
spect, as were assigned to the judge of tle
city court, under the territorial government.

The jurisdiction of the county courts exiend-
ed to all causes of the value of 50 dollars, and
upwards, which shall arise.on contract, where
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the debtor resides, er is fevrd in tle ccunty,
eud the city court lad the sane wsdicton,
as the county courts ; ro cvey, 1 th vk, cenrea-
sotabiy deubt, that the ¢ity ccortlad a general
jurisc cdon of divil causs, arisit g on contracts 3
netv ithetanding the judge’s salary was tele paid
out of 1Le like fund, as that of the preser t parish
judge.  But indeed, it is the first time 1 have
ever heard, that the extent of jurisdiction was
to be essured by the amount of salavy, or li-
mited hy the fund, cut of which it was payable.
Surely tl.ere was a misteke in the mode of pro-
ceeding, when the salary of the judge was re-
sorted to, as aflurding a reason for considering,
that his jurisdiction exfended only to contracts
made in the parish. DBut, if there is any force
in that argument, as relative to the parish counrt,
it must apply with a great force to the district
courts, and restiict them, if not to contracts
made in their district, to these made within the
state.  Bat the trath is, there is nothing in the
argument ; for citizens of other states resort to
our courts for attachmeunts, against foreigners,
as well as our own citizens.  Put, we have
seen (hat the purish judge is to fulfil all the
functions of the city judge, under the old sys-
tem. Now, in the seventh section of the coun-
ty court iaw, we fud, futer alia, this duty pre-

ks

Fast’n Pistrict.
S e 1820,
I~
Eriraove &

Al
8.
FriTcurn
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Fast'n District. seribed, ¢ that whenever a petition shall be

ey 1820,
VTN
Brr. piovek &
A,
8.
Frerveurr-

presented for the recevery of a debt due from a
person residing out of the territory, and such re-
sideuce abroad, together with the existeace of
the debt, shall he proved to the satisfaction of
the judge, be shall direct the clerk to issue an
attachment, &c.”

This was one of the functions of the city
jndge, prescribed by the territorial law, which,
by the parish court law, is assigned to the pa-
rish judge, and fits our case, as expressly as if
made on purpose for it.

We have likewise seen, that by the second
section of the parish court law, the mode of pro-
ceeding, hefore that court, shall be in all re-
spects, similar to that prescribed to the district
courts,

Tu the district court iaw, and in that very six-
tecnth section, which the supreme court think
gives a general jurisd.ction, we are referred te
the territorial laws regulating ¢ proceedings in
civil causes.”

By the eleventh section of that law (1805)
we have the identical same words of the county
conrt law just quoted, viz. ¢ That whenever a
petition shall be presented for the recovery of
a debt due from a person residing out of the ter-
ritory. and such residence out of the territory.
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together with the existence of the debt demand- Fut'n Tistret
- Moy, 1t.20.

ed, in such petition, skall be proved to the courty,

if in session, or to some judge thereof, in vaca- Premovz
tion, then such court or judge. shall order the v

Frricuip
clerk to issue an attachment, &c.””  Here 1s the
mode of proceeding, and the duty of the court
as well as its power, all coupled together : and
whether we take the functions of the judge of
the city court, orthe rules of proceeding as pre-
scribed for-district ccurts, for our guide in this
case, we shall come to the same conclusicn, to
wit, that the judge was not only authorised,
bat bound, to order the attachment prayed for
in this. And, with everv submission to the su-
perior intelligence of the supreme conrt. T must
be permitied to say. thatin my opinien, this
mode of reasoning, brings no  absurd conclu-
clusion.”

Bat if all this reasoning 1s of no avail, and
the court should still be of opinion that no case
is cognizable in the parish court, but such as
depend on contracts made in the parish, it would
be useless to eonsider farther, what may be
urged under the other heads. Bnt as it is by
no means clear, that the court is restricted to
such cases, T procesd to examine the secoud
point
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SMuy, 1329
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CASES [N THE SUPREME COURT

IL. The taw of bills of exchange has grown
out of comnuercial usage, for there are no sta-
tutes on the sahject, but such as are made to
give them greater credit, and to exteud the
rights, as well as the more eftectually to secure
the holders of them. : .

We must, therefore, consult the writers on this
particular branch of (> law, for an accurate nn.
derstan ling of the trae priuciples on wiitch tre
righits of the Lolder depends, as well as the ohi-
gations of the drawer, acceplor and endorsers,
towards him. ,

It is laid down in Buller's Nisi Priuvs, 269,
that if a bill is pre<ented for acceptance, and it
is refused, that au aclion may be immediately
commeaced against the drawer, without waiting
for the ex iration of the days of sight. The
same law is laid downin Dou2las, 55,

In 2.Strange, 919, it was contended that no
cause of action existed again-t the drawer, until
after non-acceptaace and prowest 5 but the courg
decided that the deawing of the bill was the
time of contracting ihe obligation.  This deci
sivar was made in favour of a bankrupt, and he
was discharzed en that principle.

1u 3 "¥s9n, 17, the court held the obliza-
tioa of the drawer to he delitum in presenti,
solvendu n in futuro, and that a protest is nothing
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hut a notice that the drawee will not pay it, East'n strict.

and creates no new obligation on the drawer.

May, 1520.
NV N~

The came law is laid down in Evans’ Fg- Brurrmove &

suy on bills, 38, 9.

In Chitty’s Law of Bills, a work in which
all the modern fecisions are collected, and the
prirciples, by which the rights and obligations
of all the parties are governed, are considered,
and clearly laid down, we find inp. 121, 122,
this doctrine further enforced; he says, upon
the delivery of the hill to the payee, the liabi-
lity of the drawer. immedialely becomes com-
plete. The act of drawing the bill implies
an nndertaking to the payee, and to every sub-
sequent holder, that the bill will be duly honor-
ed. On failure of this engagement, the drawer
of the bill will he immediately liable te an ac-
tion.

I have brought this part of the law, relating
to the drawer, as fully before the conrt, for the
purpose of showing that the obligation to pay,
does not depend on the contingency of notice
and demand; but is complete, the instant the
bill is dishonored. But he may be discharged
from that obligation, by the neglect of the hold-
er, as I shall presently show.

But although the obligation of the drawer is
contracted, when he delivers the bill, it does

VoL. vir. 1

Al
)
Frrrensn.
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East'n tisirict not follow, that he is not answerable, on that

Hay, 1£20.
NtV )

contract, at any other place than that were he

Brevvrovr & made the bill 5 for it is well known that he may

AL
vs
TLETCHER,

make the performance of it to be at any other
place; and the contract shall be governed by
the law of the comftry, where it is iutended to be-
performed. Dallas’ Rep. Bay’s Rep. and many
others.

But, as our case is that of an endorsee, on the
endorser, in consequence of the dishonor of the
bill, by the drawer, it is incnmbent on me to
show that the obligations of the endorser, to
the endorsee, are precisely the same, as those of
the drawer of the bill.

Chitty, 15}, b, treating of the effect of the
endorsement, and transfer of bills, says the
nature of a transfer of a bill, the right which it
verts in the assignee, and the obligation which
it imposes on the person making it, wiil ap-
pear from what he had already said of the
time, person, and mode of tranfer. He then
adds ¢ a trausfer of a bill of exchange, by en-
dorsement, it is said, is equivalent in its effect
to the drawing of a bill; the endorser being
considered as a new drawer, on the original
drawer. And if the drawee refuses to accept,
the endorser is immediately liable to be sued.

In 3 East, Ld. Ellenborough says ¢ there
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is no distinguishing the case of an endorser, from vasn vistrict,
that of the drawer: it having been long ago de- m
cided, that every endorser is in the nature of a | Bauiv.ovis
new drawer, every endorsement as a new bill, .
and that the endorser stands, as to his endor- Freceasa.
see, in the law merchant, the same as the draw-
er. And in a late case tried before him at
Guildhall, it appeared to be the universally
received law merchant on the continent, that
an endorser was liable immediately on the non-
acceptance of the drawee.

That the law of bills is as I have laid down,
I am confident, the court will find on an re-ex-
amina‘ion of the subject.

‘What, therefore, must have been wmy sur-
prise, at finding the law laid down by the court
in these terms, ¢ an endorser undertakes that
if the drawee cannot be found at the place men-
tioned, or refuses to honor the bill, and the en-
dorsee after fulfilling all the formalities which
the law requires, gives timely notice to the en-
dorser, he will pay, &c.”’?

Is it possible the court could seriously be of
opinion, that the endorser is not liable, until af-
ter the endorsee gives him timely notice of the
dishonor of the bill? I caunol be mitaken in
the plain meaning of the words, such is their
meaning; and that idea is made more mauifest,
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East'n District. Dy the next two or three sentences, wherein it

May, 1820.
W~/

is said ¢ the endorsement is a conditional pro-

Bazorovs & mise.””  Very true, it is as much conditional. as

AL.
LTS
FLEICHER.

the contract of guaranty, or surety. DBut on
what contingency does that condition depend?
The opinion informs us it depended on ¢ the
notice of non-payment being sent to Nashville,
the place where the endorsement was made. and
on the receipt of that notice, by the defendant;”
“he is (says the opinion) then bound teo pay,
and was saable instantly, and on the spot,”” and
that too, ¢ in the corporation court of Nashvilie,
if there be such a one with a limited jurisdic-
tion ;” for the cause of action, it is said, did
arise in that town.

This part of the opinion is so contrary te
the principles of the law of hills of exchange,
as known and practized 1n the United States,
that unless there is some other law to govern the
case, and more is quoted by the court, I am
bound to believe tlre court will find on a review,
that the principles, on which it is founded, are
mistaken, and the assamption of tliese errone-
ous principles has necessarily led the court into
an erroneous decision. ‘

So far from the right of actien depending, on
the circumstance of the defendant’s having re-
ceived, at Nashville, a notice of the dishounor of
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the bill; T am warranted in saying he was lia- Fast’n District
hie to the action of the plaintiff, although, ke w
never did receive notice of the dishonor; thisl B““’A‘:VE &
shall show by repeated decisions on that very vs.
. Frercnes.
pant.
The holder may lose his right by his own
neglect 3 the obligations of theendorser may be
discharged by the misconduct, or neglect of the
bolder; as if he does not apply to the drawee
at the preper place, or in proper time, for accep-
tance, or payment after acceptance 3 orif he ne.
glect to send notice of the dishonor, within a
reasonable time, and a loss is thereby occasion-
ed to the endorser, or drawer. Chilty on Bills.
213.
But there are many cases where notice will
be dispensed with, and yet the obligation of the
drawer and endorser be continued ; some of
these cases being mentioned, will show that the
action of the holder existed before, and that it
docs not accrue to him, after the receipt of no-
tice, but upon the dishonor of the bill. If his
rights did not then exist, e could not lose them
by neglects a creditor on a hend may lose his
action by delay.
‘The bankruptcy of the drawee will dis-
pense with notice to the drawer. No funds
of the drawer, in the hands of the draw-
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ee, will dispense with notice. Bankruptey of
the drawer will dispense with notice to an endor-
ser. Chitty on Bills, 225, 6, 7, and the cases
tiere cited.

But there are other causes, which will excuse
the want of notice. As the absconding of the
drawer, or endorser, The sudden illness of the
holder, or of his agent, or other accidents.
Chitty, id.

I now proaceed to shew, that the obligation of
the drawer and indorser may continue, and the
action of the holder may exist, althongh notice
of the dishoaor of the bill was not received by
them, or either of them.

The holderis only held to the use of due di-
ligence. to obtain payment of the drawee ; and
in case of non-acceptance 1 paymeat, to give
notice thereof in reasonable time.

"The sending of a le.ter by the srdinary mode
of conveyance although it miscarry, or does not
arrive until a long time after, is sufficient.
Sending a letter by a ship from lndia, to Lon-
don : or by a ship from America, to Enurope ;
or by the ordinary post, although it miscarry
wiil be deemed diligence. The holder is not
bound to deliver the notice, he is only requested
to send it by the ordinary mode of conveyance.
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Chitty. 235, and 236, and the cases cited.  La- Ba-ch visricr

nusse vs. JMussicot, & al. 3 Muriin, 267, 8.

By what has beea shown, 1 think it plainly
appears the plaintiffs’ right of action accrued to
them, the instant the bill was protested for non-
payment, at New-Orleans. that theiy right of
action was neither suspended. vor postponed,
until aficr notice was veceived by the defendani:
and for the first time, it was then brought {o iifo,
1t had existence at the city of New-Orleans,
the enstant of protest : the contingency, on which
the conditicnal promise of the endorser hecame
absolute, was then accomplished, and thcir
rights to sue then orviginated, then it had legal
birth in this city.

Will it be contended, that because the hill
bears date at Nashville, that the ccidtaet was
there to he performed 2 I think it cannot, even,
be so pretended. Was there any thing local
in the transaction at Nashville ? T think vot.

The bill is payable at New-Orleans, the «c-
ceplors have contracted to pay here, the endor-
ser contracted with us, that we should heve ve-
ceive our payment, he guaranteed that payment
here, he failed in his contract. And where did
the right to sue him first accrue to the plaintifls ?
Why, most assuredly af New-Orleahs.  Their
action originated there.
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CASES IN THE S{TPREME CUURY

Thiis interpretation of the case, is particularly
necessary where the drawer and indoesess are cut
of this state j for if it weve otherwise, the holder
of a bill of exchange would be in a worve con-
dition, than other creditors. A single example
will shew this to be the case.

Suppnse A, a resident in London. draw a bill
in favour of B, a citizen of Vew-Orleans. on C,
likewise a cicizen of New Orleans, and when
this bill is dishonored. the drawer has in New.
Orvleans property sufficient to pay this bil, if
attached 3 shall the hotder Le told he has no
action in this bill, until after be has given a no-
tice to the drawer in London, and demanded
the payment there? If this was the case, the
defendant’s property in the mean time, mizht be
removed ; and the holder, though a citizen of
New-Orleans, would be compelled to resort te
the court of England for a remedy.

Such a construction 1 believe was never gi-
ven to a case so circumstanced. And indeed it
would prove of mischievous consequence, and
defeat in a greal measure the remedy by atlagh-

ment,

I1L. Ou ihis point, I shall find it unuecessary
to d aelio norto be prolix. Most of what 1 had
to offer on it, has been embraced in considerinz
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the matier w hich fell under consideration in the East'n District.
two forwer heads of the subject. w
It will be remembered that, by the second sec- Buriniovs &
tion of the parish court law, the proceedings .
before that court, shall be in all respects similar Frren
to those prescribed for the district court.
The power to issue attachments against the
property of a debtor, who resides out of the
_ state, and mode of proceedings thereon, is
found as well in the old county court law, as
in the superior court law.
This attachment law is in reality nothing
more than a law, prescribing the mode of pro-
ceeding against absent debtors; and is not
only borrowed from the like law of the other
states in the union, who borrowed it from the
customary law of London ; but like that custo-
mary law is general, and has no reference to
the place where the contract was made, nor
where the action origirated, but has reference
only to the place where the debtor’s property is
found. 'Three things only are requisite to au-
thorize the court to pursue that mode of pro-
ceeding in favor of the plaintiff: 1st. the ex-
istence of the debt; 2d, the abseuce of the
debtor, and 3d, the property of the debtor, in
the jurisdiction of the court.
Vor. vnr. 12
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CASKES IN THE SUPREME COURT

The words of our act of assembly have ne
kind of limitation, they are, ¢ that whenever
a petition shall be presented for the recovery of
a debt due, from a person residing out of the
territory, &c.” No matter where the debt was
created, the attachment is the mode of pro-
ceeding prescribed; such too was the eflect
given to the mode of proceeding in London.

The court of Hustings in London had juoris-
diction of all pleas real, personal and mixed
within the city.

But although, the jurisdiction of that court
was limited, to cases arising within the city,
yetin foreign attachments, no attention was paid
to the domicile of the defendant, nor to the
place of contracting the debt; let the debt arise
where it will, itis attachable. Sargent, Law of
nit. 7, 8.

REHEARING NOT GRANTED.

e

LRIWWIN & AL. vo. TORRET,
ROGERS & JL. vs. THE SAME.

ArpreaL from the court of the first district.

MarTin, J. delivered the opinion of the
court. 'The plaintiffs Erwin, M<Laughlin & co.
sold to the defendant, ninety-one bales of cot-
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ton for cash, and delivered them on his promise Easn Disuricc.
. . . May, 1820.
to pay in two days. Immediately on receipt _-~_
of the cotton, Cliff, an agent of the house of Baviv & .
H. Dawson & co. of Liverpool, made an ad- Tomur.
vance to the defendant, of seventeen cents per g 3 innis
. AN * own name, the
pound. Whereupon, the cotton was shipped vendor cannol
for Liverpool, for the account and risk of the clam it, with-
out refunding

defendant ; but before the ship sailed, the defen- f:fféf;,}:;‘?ed
dant failed, and the plaintiffs sequestered the cot-

ton, claiming a lien on i as veadors. Clifl' inter-

vened as claimant, obtained a delivery of the cot-

ton, on giving bond and surety, and sent it to Li-

verpool, where it was sold, and the net proceeds

fell considerably short from the sum advanced.

The plaintiffs’ demand for the price of the cot-

ton was admitted to be, having been reduced by

partial payments, 32803 44.

The plaintiffs Rugers and Cully had sold to
the defendant {wenty-six bales of cotton. Their
situation was admitted to be perfectly the same,
except as to the quantum of their demand, as
that of Erwin, M<Laughlin & co. the balance
due them was 81646 08.

The district court was of opinion, that ¢ the
seller has a right to reclaim the property sold,
so long as it remains in the power cf the buyer,
and the seller has not been paid. At the time
of the sequestration, the condition of the buyer’s
title had not been changed. The cotton was
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East'n District, shipped on his account. The advances made by

May, 1820.
N

Egwin & ar.
)

‘TorREY.

v

the claimant, on the cotton, did not alter the
buyer’s title. The former cannot look to the cotton
or its proceeds, to be reimbursed. He must
look to the person, and not to the thing.”
Accordingly, judgment was given in favour
of the plaintiffs for their respective balances,
and the claimants appealed.

The above statement, which was made before
trial, in the district court, comes up with the
record, and is accompanied by the bill of lad-
ing, aund account of sales. The bill of lading
(for there is but one for the two parcels of cot-
ton) shows that the shipment was made by, and
in the name of CIiff, the agent of H. D. & co.
to his principals, the name, of necither of the
plaintiffs, appearing thereon.

Although the cotton is stated to have been
sold for cash, yet as it is also stated to have
been afterwards delivered on a promise to pay
in two days, the sale must be considered as on
a credit. The buyer then well might, as he
did, instantly pledge the cotton, for an advance
made thereon, or sell it. The claimants having
undertaken to be the factors of the defendants,
in the shipment and sale of the cotton, and hav.
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ing made advances thereon, and acquired a lien E::)s;;x; District.
on it for such advances, and consequent dis- VW
bursements on the cotton, which is in their EBW;NS'&H-
possession, are accountable only for the Tommsr.
balance that may appear due to the defendant.
And it is admitted that the net proceeds, does
not cover the claimants’ advances.

The claimants having, as factors, a lien on the
cotton for their advances, it cannot be consider-
ed in the power and possession of the defen-
dant, who could not have demanded a surren-
der of it, without reimbursing the sum received,
and incidental charges. And although it was
at his risk, and be was entitled to the pro-
fits, if any there had been ; yet the receipt of
the advances created a lien which affected his
right. The district court, therefore, erred in
considering the situation of the defendant as
unchanged.

It is, therefore, ordered, adjudged and de-
creed, that the judgment be anpulled, avoided
and reversed, and that there be judgment for
the claimants, with costs in both courts.

Grymes for the plaintiffs, Livermore for the
claimand.
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East’n Dx?triu.
&,1:: FOX va DAWSON:S CURATOR.
Fox
Dawso werns.  APPEAL from the court of the first district.

TOon.

A woman has

( Avomanbis Marriy, J. delivered the opinion of the court.
i site ) o
the estute of a PP awson married the plaintiff, although the

man. who mar-

medher, bis — former was at the time already married to ano-
first wife being

still abve, for ther woman still living, and she brought the

her scrvices in . . .
his house, the present suit against his estate to recover, com-

'jffc(’tlflciifrﬂﬂ pensation for her services, the use of her furni-

vt tre, the hire of her negroes, monies of hers re-

o i w4 geived by him, and several sums paid by her (o

z;’fc Dy fen his creditors since his death, while she was cu-
ratrix to his estate, till her letters of curatrix-
ship were revoked on the appearance of the
first wife. There was jndzment for her, and
the curator appealed.

It is contended that she is only to be consi-
dered iu the light of a partner, and it does not
appear that there was any profit; the evidence
proves that the plaintiff kept a decent boarding
house, well furnished, and was thriving in her
business, when Dawson presented himself, as a
single man, and married her, that Dawson was
a tailor by trade, had much custom, managed the
aflairs of the parties, as a master, while she at-

tend=d to the in door concerns of the house. _
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The marriage contract, upon which she sur- Eastn bis o
. . My, 1820
rendered her person, property and affairs, being -~

illegal and void, she has a right to be indemni- Fox
D b bl q,
fied against the consequences of the de- Dawsovsern..

TOR.

ceit, and she appears to have confined her
claims, to items to which she is doubtless en-
titled, and the district conrt has rendered ihe
amount of each particular claim (o what ap-
pears to be correct.

It is, therefore, ordercd adjudged and de-
creed, that the judgment of the district conrt be
affirmed with costs.

Livingston for the plaintiff, Smith for the de-
fendant.

-

WHISTON & AL ve. STODDER & AL SFANDI S

ApreaL from the court of the parish and city 1. ..ale com.
pfeted In ¢
of New-Orleans. f‘f;‘vmt(“vini:
which the ven.

. gy jor ha -'/‘\5\3
Workman, for the plaintiff.  Stodder and (7 M nopr- - we

viege on the D

Hewitt, merchants of this city, having become '""% >0ib be

Q\Cll' rres nong

: sl on . HH  onats being
insolvent, the judge whom, they petitioned for brousht hepe

the benefit of our Jaws of insolvency, thought
fit to appoeint me to defend the vights and inte-
rests of the absent creditors. On examining
the schedule and investigating the acrounts of
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Bast'n District. the insolvents, I found that they had in thei#

May, 1820.
-V

possession some goods which they had purchas-

Waiston &ar-g( from the plantiffs, merchants of Great Bri-
Srovoer & an tain, and of which the greater part of the price

SYNDiCS.

still remained unpaid. I, therefore, thought it
my duty to bring this suit, claiming for the
plaintiffs, as if they had been citizens and inha-
bitants of this state, their privilege in those
goods for the price due upon them. A seques-
tration issued in .the usual form, and the court
below gave judgment in our favour : from
which judgment, the defendants have appeal.
ed.

The facts, stated in the petition, are fully
proved by the testimony on the record: and
these facts bring the case completely within the
provisions of the seventy fourth article of the
Civil Code, 469. In one of the clauses, thereisa
special reservation that nothing herein shall al-
ter or affect, the established laws and usage of
commerce, as to tie thing sold. The vendor’s
privilege, given by this article, is substantially
the same as is secured by the ordinance of Bil-
bao, in cases of bankruptcy ; and which has been
recognized and acted upon here, as the law of
the land, since its cession to the United States.
Nothing then can prevent us from maintaining
this claim, unless it can be shewn, that this case
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rust le decided according to the law of Eug- Eastn District

Iand. and not by the laws of Louisiana.

Map, 1820,
L™

It has been often deiermined in this court, in Wairov &ax.
couformity with the opinion and judgments of all Srovmni & ap

other high and repectable tribunals, that the
law of the place, where a contract is made, is to
govern as to the nature, validity and construc-
ticn of sach contract; and that it is to be en-
forced every where, except in cases in which
the contract is immoral, or unjust, or in which
the enforcing it in a state, would be injurious to
the rights, the interest, or the convenience of
such stale or its citizens. 1 Gallison, 375.
3 JMartin’s Rep. 66, &c. But as to the form of
the action, or the remedy by which a contract is
to be enforced, a diflerent rule prevails; to wit,
that the recovery must be sought, and the reu:e-
dy pursued, not according to the lex loci con-
tractus, but according to the lex fori.

In the present case, there is no question con-
cerning the nature or validity of the contract.
We do not seek by a redhibitory action to re-
cind, or annul the sale. We do not claim the
goods themselves, but a privilege or mortgage
in or upon them, for so much of the price of
them as remains due. If these goods were now
worth twice or ten times more than they were

Vou. vit. 13

SyNuIcs.
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Eastn Distnet 60ld for to Messrs. Stodder and Hewit, we

May, 1820

NV

should be entitled only to that part of the

Wwsrov & s price which is unpaid. The defendanls would
Stonowa & AL, have a right to all the rest; which would not

S¥YNDICS.

be the case, if our action, affecting the nature or
force of the contract, sought to set the sale
aside, and recover back the goods in kind.
Sometimes indeed in these actions, the plaintiff
is allowed by consent of the other party, to take
back the remaining goods, at the invoice prices;
but this is done only to prevent the sacrifice of
the goods at auction.

The proceeding, in this suit, belongs to the
mode of recovery, and the remedy, as much as
the ordinary proceeding by way of attachment ;
in the first case a particular property is laid
hold of ; in the other, the whole of the defend-
ant’s property may be seized. 1In both cases,
the object is the same ; to secure the debt for
which the plaintiff sues. But the law of at-
tachment does not prevail generally threugh
England, vor in all of these United States.
Yet who ever denied whether our English or
other creditor might attach his debtor’s proper-
ty in this state ? "T'he long continued, undisputed
practice of our courts puts that matter at rest.

1f this doctrine of the lex loci contractus,
contended for on this side, be admitted, then it
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would follow, if goods were sold in Louisiana Eastn bDistriot.

Muy, 1820.

to a merchant in England, or in any of our .~

states, where the English law prevails, that the Wasrov & ac
v,

vendor might, in the event of the purchaser’s sromn & ar

bankruptcy, claim a privilege upon these goods,
for the price due on them, if they were found in
the bankrupt’s possession. But would the courts
of England, or of these states admit the claim?
Has any such claim ever been lheard of?
Would not the creditor in suing for his debt be
restricted to the forms of action, and kinds of
remedy allowed by the laws of the country,
where the suit was brought? Would any new
writ be manufactured? 'Would any process, un-
known to those laws, be resorted to for this
suitor’s benefic, or couvenience ?

There is another and a strong reason why the
lex loci contractus ought not to govern, in this
case. The parties themselves must have con-
templated Louisiana as the country whose laws
and tribunals were to be resorted to, for enforce-
ing the debtor’s part of the contract, if he should
fail in his engagements. 'The goods were sold,
it is true in England, and payment for them
was to be made by remitlances to England.
But if the purchaser neglected to make this
payment, where was it to be enforced ? At the
debtor’s domicil, in the city of New-Orleans.

Syanics
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East'n District. Neglect or inability to make payment in these

HMay, 1820.
I~

cases, is not so extraordinary as to render it at

Wmisrox & ar all improbable, that a suitin this conntry for en-

s

S. .
Sronner & ar forcing payment for these goods, was contem-

Sy~prcs.

plated by the vendors, at the time when they
made the sale. 'They are, therefore, entitled te
all the remedies which our laws afford.

Livermore, for the defendants. The question,
for the decision of the court, lies within a very
narrow compass. Stodder & Hewitt were
merchants in New-Orleans, and became insol-
vent in the year 1818. At that time, they
made a cession of their property to their credi-
tors, which was accepted, and the defendants
were appointed syndics of their estate. Afler
this time, the gentleman. who had been appoint-
ed to represent the ahsent ereditors of the insol-
vents, sued out a writ of sequesiration to obtain
the remnant of an invoice of goods, which had
been cousigned to the insolvents by the plain-
tiffs, who are merchants in England, and which
had not been paid for. This proceeding was
confirmed by the plaintiffs; and upon this se-
questration, the cause was tried in the parish
court. The goods were identified by a clerk of
the insolvents, and the same wituess proved
that these goods were net consizned to the insol-
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vents as factors, but under an order as vendees. East'n District.

The course of dealing, between' the insolvents

May, 1820.
> e

and the plaintiffs, had been for the former to WH'""N Yar.
order goods, and for the latter to purchase them Stovrrs & az.

of the manufacturers, and ship them to the in-
solvents, on account of the insolvents, and for
which the plaintiffs were to be reimbursed by
bills remitted, or produce shipped to England.
These bills, or produce, when sold or paid, to
be applied in payment for the goods.

Upon this statement, the question for the con-
sideration of the court is this :—Are the plain-
tiffs entitled to take these goods to the prejudice
of the other creditors of Stodder & Hewitt, or
must they come in, as general creditors, for a
contribution ?

The cession of property, made by an insol-
vent debtor to his creditors, vests in his credi-
tors all his estate : not indeed an absolute inde-
feasible estate, but a right to sell the property
for their benefit. 1f, before the sale, the debtor
finds himself able to discharge his debts, he may
take back his property, upou satisfying his cre-
ditors. D. 42,2, 1. 3, et 5. 'The interest of
the creditors is not strictly in the goods them-
selves, but in the right of selling them. They
cannot divide the goods, but must divide the
proceeds. C. 7, 71, 4, qui bon. ced. poss.

SYNDICS.
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tasen Mswer. his interest, or right of selling, is however

May, 1829.
NV N

effectual against: all persens, except the insol-

Wuisror G at- vent in the cases specified in the law. But
Scomnin & «n this right of the creditors, extends only to the

D YNRICS,

goods of the insolvent, and not to the goods of
other persons in his possession. These must
be delivered to the owners. Nor will the ces-
sinn deprive any creditor of a right, which he
derives from a mortgage or privilege upon any
portion of the debtor’s property. 'T'hese mort-
gages and privileges, which constitute a spe-
cial property in the thing mortgaged or subject
to the privilege, follow the thing ut lepra le-
prosum.

Whlen, therefore, a person, claiming goods
found in the insolvent’s possession at the time
of his failure, can prove, that the goods did not
belong to the insolvent, but to the claimant, the
reai owner is entitled to the possession, and the
creditors have ne right. So also, where a per-
son has a mortgage or privilege upon the goods,
he will be entitled to the benefit of his mortgage
or privilege ; for this is not to be destroyed
by the failure of his debtor. But, these claims,
either of property or privilege, must be clearly
establisked ; the presumption being in favour
of the general creditors, that all the goods in the
debtor’s possession belonged to him.
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Is any ﬁght of property, mortgage, or privi- Fastn 11;;5?:3&
lege, supported by the plaintiff's in this case ? NPy
They claim as vendors, and rely upon the Ci- Wanerov & .
vil Code, 469, art. 7+ If this will not support s'r<>§¥£:l§s.u.
them, they contend that the reservation, concern-
ing ¢ the established laws and usages of com-
merce, as to the claim of the thing sold,” ust
be construed for their benefit, and that this re-
servation was intended to have the effect of giv-
ing a further exteusian to the privilege of a ven-
dor, by introducing the provisions or the ordi-
nance of Bilboa. I believe it has been deter-
mined, that the ordinance of Bilboa, is bot law
in this state, the rules established by that ordi-
nance being entirely inapplicable to our situa-
tion, and indeed as a body of laws having but
a local and partial operation in Spain, and not
extending to the colonies. I have also heard,
that, at an early period after the promulgation
of the Civil Code, it was declared from the
bench, that the exceptions, introduced in that
code in faveur of the laws of trade and com-
merce, were intended to iutroduce the general
principles of commercial law prevailing in the
other states of the union. 'There is certainly
great reason in this construction, as uniformity
-in the principles of maritime and commercial

" law between the several states is highly desi-



10%

CASEs IN THE SUPREME COURT

East'n District. rable. But by what course of reasoning can it

May, 1820.

e

be pretended, that this reservation, respecting

Wuistox & 41 the laws and usages of commerce, was intend-
Sromosa & a1. ed to give to the vendor any greater right than

SyNprcs.

is given to him by the articlein the code ? This
article gives him a privilege for the price.
Will it be said, that he can have a greater pri-
vilege than for the price? The article post-
poues him to the landlord. Bat the landlord’s
right extends to all moveables found on the pre-
mises, even to those deposited or lent. 'T'he
vendor is, by the article, postpoued to the paw-
nee. But the pawnee, stands in the same si-
tuation to the original vendor, to the extent of
the sumloaned upon the pledge, as a subsequent
purchaser would have stood. The vendor is al-
so postponed to the person who has laid out
money in preserving the thing. But the money
80 laid out is for the benefit of the thing, and
of any person who may be entitled to claim it.

Can it be pretended, that any laws or usages of

commerce would give to the vendor a right
above these creditors? If any effect is to be
given to this reservation in the code upon the
vendor’s privilege, it must be a restrictive, and
not an enlarging effect.

But itis by no means clear, that this reserva-
tion has any particular reference to the extent of
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the vendor’s privilege, or to the ordinance of Eastn bistrict.

Muy, 1820.

Bilbou. 'The words in the French {ext are, \ _~~_

1l West rien innové aunx lois et usages du com- Wamstox &ax,

v

8.
merce sur la revendication. ‘The word reven- Sronven & ar

dication is a term of jurisprudence, signilying a
real action by which a person claims a proper-
tv in the thing, as belonging to him.  Rem suam
Jjudicio repetere, ibi aliquid vindicare.  Such
is the definition we find given in the Diction-
naive de Trevoux. La revendication, appellee
chez les Romains vindicatio, ou rvevindicatio,
étoit ure action ré-lle que Pon exercoit ou
p ur reclumer la propriété de sa chose. ou pour
reclamer une sevvitude sur la chose d’autrui,
ou prur vécluner lu chose d’autrui a titre de
gage. This is, therefore, an action by which
the thing itself is claimed to be delivered in
specie to the claimant.  'This will give a mean-
ing to the reservation in the code, and the true
meaning. ‘The chapter is upon the preference
and order of privileges and mortgages, which
are to be enforced, hy a sale of the thing and an
application of the proceeds in the order named.
But as the vendor had a right, upou the failure
of the debtor and the price unpaid, or upon the
price being unpaid where no specified credit
was civen, to take back the thing itself, instead

of having it seld to pay the price, the framers of
Vor. virL 4

S¥NbpICS.
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East'n District. the code eonsidered it advisable that this right

Muay, 1820.

o~ should be expressly declared to be reserved.
Wwsrov & ar. By the framers of the code, 1 mean the anthors
Srowown & ar. of the Freunch Code Civil, from which the whole

Syspics.

of this article, with the reservation, is literally
borrowed.  Code Civil de France, n. 2102,
The reservation was, therefore, intended to save
the right, giveu to the vendor by the laws and
usages in France, of rescinding the contract, in
certain cases upon non-payment, and of reclaim-
ing the thing sold.

Let us consider this article in the code as a
statute, and see what effect is to be given to it.
Was it intended to create new privileges, or
merely to declare the existing ones ? Was it
intended to operate upen contracts made abroad,
and to invest parties with rights for which they
had ot stipulated; and which were not given
to them by the laws of the country where they
contracted ? Or was it not rather inlended as a
legislative declaration of the rights growing out
of contracts made within the territory ?

In construing statutes, or contracts, it is a ge-
acral rule, that the most large words are to be
taken with reference to the subject matter. 1Tt
is another geoeral role, that statutes are intend-
ed fo n'ect enly such contracts, as are made in
the country subject to the statute.  Statutus
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intelligit semper disponere de contractibus factis Bastn Dt .
intra, et non extrd territorium sum, Cusoregis, \~—~_
disc. 130, n. 15. Therefore, although this me::& AB.
statute speaks of vendors generally, it must be S'm::::li’ AL
understood with reference to contracts of sale
made within the territory. 'The effect given to
contracts, made in other countries, depends upon
a different principle. But in enacting laws for
the government of the people, and for determin-
ing the rights of the parties arising upon con-
tracts, the legislature are supposed to have in
view the rights of their own subjects merely,
and not the rights or advantages of other peo-
ple.
It is true that personal contracts follow the
person of the debtor, and may be enforced
against him, in a different country from that
in which the contract was made. This is by
the comity of civilized nations. But when the
courts of a nation are appealed to, for the pur-
pose of compelling performance of a contract en-
tered into abroad, the rights of the parties are not
tobe determined according to the statute, or laws
of the place of trial ; because the application
of these laws might either restrict, or enlarge
the terms of their agreement, and substitute a
pew contract, in place of that to which they
had assented ; on the contrary, the court will
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Eastn Distrit. consider the statntes, laws. and customs of the

May, 1820.
(v a's Wi

place of contracting, as havinz heen within the

W“‘STONU st contemplation of the pariies at the time, and

Sropoea & ax making part of their agreement. Lywch vs.

SyNDICS.

Postlethwaite, 7 Martin, 8%, and the authori-
ties there cited.

Foreign contracts are not « ithin the purview of
the laws, are not considered as heing within the
contemplation of the legislature, and, conse-
quently, are vot included in the most general
expressions ; although it would be an absurdity,
for the legisiature to go out of its way, and le-
gislate for the benefit of foreigners, yet theve is
no doubt this may be done. DBut it is not to he
presumed ; and when it is dove, it will be done
in express terms. If, therefore, it had been
intended fo give the right claimed to foreign
vendors, there would have been an express pro-
vision in the code.to this effect, that the article
should extenl as well to contracts of sale m:-te
in foreign couatrics, as to sales made in the ¢
ritory. If such an extension of the law h-d
been proposed, what would have been the an-
swer to it? That foreign governments, and
the contracting parties, were competent to fix
the rights arising out of contracts wade within
their limits, and that it would be a violation of
every principle of legislation to interfere wilh
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this subject, either to diminish or to enlarge the East'n District.

ter:ns of such contracts. It would have been
said with jnstice, that the laws of nature deter-
mine th .se things, which are of the essence of a
cantract, but that, asto every thing whichis of the
nature of a coutract, or accidental to it, the will
of the contracting parties, and the laws of the
piace where the contract was made, must govern,

T'he nature of this action of sequestration is
real. According to the division of actions in
the Roman law, iv is a veal, and not a personal
action. It is a revendicution, the object of
which is to aunnul the contract of sale for the
portion of the goods remaining, and to reinvest
the plaintiffs in their original property. 1t is
not a persenal action, founded upon a personal
contract, and iunstituted to enforce a contract.
But it supposes a right in one parly to rescind
the contract, upon the failure of the other party
to perform the conditions of it. The essence
of a contract of sale is in the transfer of proper-
ty in the thinz sold from the seller to the pur-
chaser, and in the trausfer of the price from the
purchaser to the seller. An action against the
purchaser for the price, is an action to enforce
the contract ; but an action to recover the thing
in specie, is in effect an action to dissolve the
contract. Now it is evident, that a right to an-
nul a contract, upen any certain contingeucy,

May, 1820,
NtV Ny
Waiston €2 ar,
L)
Stonpen & AL.
Syanics.
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East’n District.
Muy, 1820.
- Ny
WHisTON & Ay,
vs.
StoppEr & Ar.
Syspics,

CASEsS IN THE SUPREME COURT

must exist at the time of making the contract,
and cannot be given afterwards. The event,
which is to give occasion to the exercise of the
right, may happen at a future period, but the
right must exist at the time. Upon a sale at a
credit of one month, either by express agree-
ment, or by law, the vendor may have the right,
at the expiration of the credit, to dissolve the
contract; but if, at the time of making the con-
tract, the property passed irrevocably to the
vendor, no change of time or place can after-
wards give the right to the vendor, to reinvest
himself in the property. When, therefore, the
sale is made in a country, by the laws of which
the entire and indefeasible property is passed
to the vendee, and nothing is left to the vendor
but a persenal action for the price, the subse-
quent removal of the thing, to another country,
where diffcrent laws prevail, cannot give to the
vendor a greater right, nor vest in him an inte-
rest, which the contract did not give him.

The plaintiffs contend, that a sequestration
is founded ou privilege, and not upon property.
It is not very material to the defendants, whe-
ther this action be founded on privilege or pro-
perty ; for if upon privilege, then it must be
shewn that the privilege exists. A privilege is
not a form of action, but aright, which is to be ex-
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ercised according to certain forms prescribed by Fastn Distriet
. ay, 1820.

law. 'This action of revendication, the object o~~~

Whaiston & av.
s,

of which is the restoration of the goods in spe-
cie, is founded on property. Privileges arc en- s“’:’y’:;‘lf d
forced by process against the goods to have

them sold, and the privileged debtis to be paid

out of the proceeds. L’action de revendication

est une action qui nait du domaine de propriété

que chacun a des choses particulieres, par la-

quelle le propriétaire, qui a perdu la possession,

la réclame et la revendique contre celui qui $’en

trourve en possession, et le fait condamner a la

lui restituer. Pothier, du domaine, n. 281.

The plaintiff, in this action must have the right

of property. In rem actio competit ei qui aut

jure gentium aut jure civili dominium acqui-

sivit. D. 6, 1, 23.

It is upon this principle, that a vendor is al-
lowed by our laws to reclaim his property.
By the Roman law, the delivery to the buyer of
the thing sold did not transfer the property,
unless the price was paid, or the seller was sa-
tisfied to accept a surety or pledge, or the en-
gagement of another person, or unless the seller
gave a credit to the buyer. Quod vendidi non
aliter fit accipientis, quam si aut pretium nobis
solutum sit, aut satis eo nomine fuctum,vel etiam
fidem habuerimus emptori sine -wila sotisfac-
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Eastn Distret. tione. I, 18, 1,19. Where an express cre-

May, 1520
e N’

dit, bowever, was given to the purchaser, the

Waweoy &ar. property passed, and the sale could not be af-

T8

Brommr & ar terwards dissolved, on account of non paymeat.

SYNDICS.

Express conditions were, however, frequently
annexed to the contract of sale, that if' the price
was not paid by a certain day, the sale shoulid
be annulled. 87 intra certum tempus pretiumn
solutum non sit, res inempta sit. ‘These con-
didons are treated of in tue third title of the
eighteenth book of the Pandects. De lege
commissoria. But when a credit had been gi-
ven, and the vendor did not reserve a riglt to
rescind the sale upon non-payment, he could not
reclaim the goods. 'I'hese principles were {or-
merly followed in the French practice. Buta
change insensibly tuok place, and the veundor
was allowed the benefit of the pacte commis-
soire, although it had not been reserved. 'The
only difference was, that when ihe contract con-
tained a pacte commissoire, and the credit had
expired, the judge would, upon the judicial de-
mand, award a dissolution of the sale ; but that
when there was no such agreement, and the
property was immoveable, he would, by an in-
terlocutory sentence, fix a day within which the
purchaser wigiit pay the price ; but if the price
was not paid by that day, the sale would be an-
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nulled. 1In sales of moveables, this delay was
not granted. Pothier, de vente, n. 475. These
principles of the French law have heen adop-
ted in the Code Civil de France, n. 1654, 3, 6,
7. and from that code, have been copied in ours,
360 and 362, wt. 86, 87, 88, 89.

These articles in the code apply to cases
where the price is not paid on the day limited in
the contract ; but, upon the purchaser’s insolven-
¢y, the vendor may demand a dissolution of the
contract, and reclaim his property, although the
credit has not expired. The reason is, that the
insolvency establishes the purchaser’s inability
to pay, and all his debts become due, aecording
to our laws. The goods in his possession, not
paid for, revert to the vendors upon this event
bappening, and they have a right to reclaim
them as their own property.

The authorities, which I have cited, appear
fully to establish these principles ; that this ac-
tion of the plaintiffs is a real action, that the
effect of it is to dissolve the contract, and not to
enforce it, that it is founded upon property, and
cannot be supported, if it appear that the
whole property had passed from the plaintiffs
and vested indefeasibly in the insolvents.

The question then reverts ; whether the plain-
tiffs have a right of property in the goods se-

Voi.. viit, 15
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Fast’n District.
Hau, 1820,
NtV N’

Waisrox & 4ar.

ws.

Sronpen {4 AL.

Synhies.
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East'n Uistrict questered sufficicut to support this action?  To

Jlay, 1820
T
WHaISTOV & AL,
s,
Storunr & AL,
SYNDICS,

determiue this question, 1 apprekend, the court
must inquire into their rights, as regniated by
the common law of Eungland. 'The general
principle, that the rights of parties founded
upon contracts must he determined secundum
legem loci contractus, does not appear to be
controverted. But the plaintiffs contend, 1st.
that this contract was not made in England, but
in New-Orleans: and 2dly. that a right to a
sequestration respects the remedy, and not the
substance of the contract.

The zoods were ordered by the insolvents ;
the plaintiffs accepted the order, purchased the
goods, and shipped them, to the address, and
upon the account and risque of the insolvents ;
and payment was to be made in Englaad, by
bills or produce. It is well known that a bill
remitted 1s not paywent, unless paid or agreed
to be received as payment ; and produce is not
payment until sold, when the proceeds are ap-
plied to the extingnishment of the debt. In
every part of this business, therefore, it was an
English transaction. 'The order from the insol-
vents gave to the plaintiffs no right, until that
order was accepted and executed in England.
"Their rights then became perfect. The recep-
‘ion of the goods in New-Orleans, was not ne-
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cessary to entitle them to demand payment ; for Baet'n District.
when goods are consigned under an order, the (o~ ,
delivery to the carrier is a delivery to the con- Wusioxez ar,
signee ; the property immediately vestsin him, Srug»x»?nsf& "3
and the goods are at his risk. In purchasing Suvmes.
the goods from the manufacturers, the plaintiffs
acted in the capacity of mandataries, and in that
capaei’y they acted in England, and the pay-
ment was also to be made in England.
If any thing mere than a simple statement of
ihe facts be necessary, in order to refute the
doctrine relied qpon by the plaintiffs, as to the
locality of this contract, T will refer the court
to the authority of one of the ablest writers
upon commercial law, to an aathor who has
furnished the grounds of some of the best de-
cisions in Eungland upon maritime contracts,
who has been often quoted with great respect
by jndge Story, and of whom Fulin says. that
he is without contradiction the best of all the
writers on maritime law. T mean Cusaregis.
This author, in his 179th. discourse, discusses
very fully the question, in what place a con-
tract entered into between absent members shall
be said to be celebrated ?  He premises that it is
a general rule, that contracts, entered into be-
tween persons residing in different places, shall
be considered as made in that place where the
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East'n District. ultimate consent was given. Pramittenda est

Jlay, 1820.
(o' )

regula ab omnibus recepta, quod contractus, vel

Wirsroy & ar. negotium inter absentes gestum dicatur eo loci,

8. 3 . . .
Stopmrn & ar. QU0 ultimusin contrahendo assentitur, sive ac-

Sy»pics.

ceptat, quia tunc tantum uniuntur ambo con-
sensus. Disc. 179,n. 1. Therefore, a contract
of agency is said to be entered into in that
place, to which a letter has been written con-
tainiug the order, if the person to whom the
letter was directed has received and accepted
the order. [Et sic mandati contractus dicitur
initus inloco, quo diriguntur literee, missivae
alicujus mercatoris, si alter ad quem dirigun-
tur, eas recipit, et acceptat mandatum. n. 2.
Among a great number of cases, which the au-
thor states in illustration of this general princi-
ple, is the precise case before the court. Quan-
do mercalor alteri suo corresponsori mandat,
ut aliquas merces pro se emat, easque sibi
transmitiat, quio casn si corresponsor acceptet
mandatum, et in illius executionem ab aliqua
tertia persona merces commissas emat. duo per-
Jictuntur contractus : primus mandati inter
mandantem et mandatarium, et alter emptionis
et respective venditionis inter eundem manda-
tarium uti emptorem mnomine wandantis et
ambo perfictuntur in loco. mandatarii, n. 10.
According to strict principles, the contract in
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this case was rather a contract of agency than rastn District.

of sale s but as, by the decisions in Fugland,

117
Moy, 1820.
L e

the merchants, who accept and execule an or- Wawre: &ar
der from a foreign correspondent to purchase Sronn1n € ax

and ship goods, are cousidered as vendors with
reference to the right of stoppage in transitu, it
is proper we should consider them in the same
character bere. The case, where the merchant,
to whom the order is sent, ships his own goods,
is stated by Casaregis in n. 12, 13, 14.; and
in this case he determines also, that the contract
is made in the country where the order is exe-
cuted. In n. 16,17, 18, 19, 20, he tieats of
the case, where the merchant Iaving exceeded
his authority by shipping goods which were not
ordered, his correspondent afterwards ratifies
the act by accepting the goods. In this case
also the author decides, that the contract is
made in the country of the shipper, because the
ratification has relation back, and is equivalent
to an original authority. Quia ille ratificatio-
nis consensus, licet emittatur in loco ratifican-
tis, et ibi videatur, se unire cum altero pre-
cedenti gerentis consensu. qui vewit d loco ge-
rentis ad locum rvatificanlis, retrotrahitur ad
tempus, et ad locum, in quo fuit per gestorem
inttus contractus emptionis, vel aliud negotium
pro absemte. m. 20, '1he learned counsel for

SYNDICS.
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the plaintiffs will not, I am certain, contend
against these authorities.

But it is said that this question respects the
remedy, and not the substance of the contract.
There can be no doubt, that when an action is
breught upon a foreign contract, the form of
proceeding must be such as is prescribed by
the laws of the country to which the plaintiff
has recourse. The jurisdiction of the court,
the form of action, and the course of pleading
is prescribed by those laws. T'he nature of the
prucess also, either by citation, bail, or attach-
ment, must be accordiug to the lex fori. But
when it is said, that the remedy must be pur-
sued according to the laws of the place where
the action is brought, it is not meant, that any
remedy can Pe demnded, wiiich is inconsistent
with the rights of the parties, as regulated by
the contract.  S. 0 se that, by an express ar-
ticle in the contract, the parties agreed that the
entire property should pass to the vendee, not-
withstanding the credit given for the price, and
thai the vendor renounced all right to dissolve
the sale and reclaim the goods upon non-pay-
ment or insolvency, and consented to look whol-
ly to the personal security of the purchaser;
would it be contended, that the vendor could
alterwards sequester the goods, and claim to
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have them delivered to him as his property, and kes'n st
ey, 1u2o.
[ Ve WY
to enforce his rights according to the contract ? Wawerv &
B T8
If this could not be done against an express sti- Sronne & s
Synnies,

say that this was merely a form of proceeding

pulation, it cannot be done in this case: be-
cause the laws of thé conntry where the con-
tract is made make a part of the contract, and
are considered as being within the contempla-
tion and intention of the partics, when not con-
trolled by express conditions. Kt sive per pac-
tum, sive per statutum dicta juris comnaunis dis-
positio correcta sit, seu moderata, cum a pacty
ad statutum valeat argumentum. Casuregis,
disc 179, n. 53.  Quod valide feri potest per
pactum, possit etiam flevi per statutum, et il
idem, quod operatur pactum, multo fortius ope

retur statutum. n. 53.

The process of bail, and of attachment, arc
in no respect similar to this action. Anu attach-
ment is not founded upon any right in the
plaintiff to the goods attached. It is merely a
mode of obtaining security, for the perfurmance
of the final decree to be rendered iu the suit.
But the action will be supported, or it will fail,
according as the rights of the parties shall ap-
pear. An attachment is not, as the plaintiffe
seem to think, a remedy against the goods.
The action is persoual, and the goods are meve-
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ly taken as security. An action in rem is ei-
ther founded upon property, as in the case of a
revendication, or upon a lien, as in the case of
privileges and mortgages. The property, pri-
vilege, or mortzage, is a right; and the action
of revendication, sequestration, or order of
seizure and sale, is the remedy which the law
gives to enforce the right.

The same observations will apply to the pro-
cess against the person of the debtor, by which
heis arrested and held to bail. The right to this
process must be determined secundum legem
Jori. A case has been supposed of a contract

made in England, and that, by the laws of -

Eugland, the creditor would have a right to
hold the debtor to bail, and that by the laws of
Louisiana he would not have this right, upon a
similar contract made here. Upon this case, it
has been asked, whether in the case of a suit
brought here, upon such a contract made in
England, the defendant could be arrested and
held to bail ? I answer, no. The right of ar-
rest made no part of the contract. It is a mat-
ter proper for the regulation of every govern-
ment. lmprisonment for debt may be allowed,
or not allowed, according to the discretion ef
the logisiature 5 and to deprive creditors of this
remedy, would not be an act to impair the obli-

#
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gation of confracts. This has been so decided Fast'n District.

May, 1820,

by the supreme court of the United States, in the \_~~_
case of Sturges vs. Crowninshield, + Wheat 122, Waistov & 4x.
the decision upon this point extends, as well to Sromen & .

contracts made before the act, as to contracts made
afterit. But suppose, that the legislature of Loui-
siana were to pass an act to deprive the vendor
of his claim upon the thing sold, would not the
gupreme court of the United States say, that
such an act, so far as it prefends to affect the
rights of vendors upon contracts of sale exist-
ing before the act, was unconstitational and void,
as an act impairing the obligations of contracts ?

To illustrate my distincticn, between the
rights growing out of a contract, and the reme-
dy given to enforce a contract, we will suppose
that the laws of Mississippi gave to the vendor
the same right of property, privilege, or hypo-
thecation, as our laws, but that, instead of al-
lowing a sequestration or order of seizure in
the first instance, the laws of that state required
the vendor first to establish his right, by a per-
sonal action against the vendee, and permitted
him to resort to the property, only after his
claim had been established in such action. If
the same laws prohibited the alienation of the
property, after the action brought, to the preju-
dice of the vendor’s claim, he would be equally

Vor. vir 168

SyNpLes
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Eastn District, secure. 'Then, if the sale were made in either

May, 1820. .

v~y Of these two states, the vendor’s right would be
Wustox & a. the same ; but the form of proceeding, to en-
Stoencn & az. force that right would be different, and the laws
SIS of the state, where the goods are found, and the
action brought, would prescribe the form of pro-
ceeding,.

By the laws of this slate, persons furnishing
materials for the use of a ship, and the builder
also, are privileged creditors, and may enforce
their claims by a proceeding against the ship.
The right is given by the laws of the state, and
may be prosecuted in a court having admiralty
jurisdiction. But neither the carpenter, nor any
material men have a privilege by the laws of
England, nor by the laws of those states, which
follow the common law of England. A vessel
is bailt, or repaired, in Baltimore ; the creditors
have no privilege there ; she sails to New-Or-
leans, and is here seized upon a claim of privi-
lege, for debts contracted there, can this be per-
mitted ? Surely net ; unless the court will
overrule the decision of the supreme court of
the United States, in the case of the General
Smith, 4 Wheaton, 438. Inthatcase the supreme
court decided, that the right of lien must be
tested by the laws of the state, where the work
vas doue, or the materials found. A contrary
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decision would lead to the most manifest injus- ha‘sltax; Dlxggact,
tice. A steam boat is built at Pittshurgh, and Ny
the persons, employed in building her, rely upon W HISTONE? 4T,
the personal credit of their employer. By the Stovmen & ar
laws of Pennsylvania, they cannot seize the boat, * Sxnores
but may have a personal action against the
owner. This does not suit their views ; they
remain silent; and the owner, supposing them
to be satisfied with his personal security, sends
the boat to New-Orleans; when she arrives
here, she is seized by them as privileged credi-
tors; other creditors, who had an equal right in
Pennsylvania, attach the boat before such sei-
zure. Shall these be prejudiced by a claim of
privilege from persons who had ne privilege by
their contract ?

It is asked whether, upon a sale made in
Louisiana, the English courts would respect the
right of the vendor as established by our laws.
The plaintiffs’ counsel seems to take it for
granted that they would not. I know net upon
what the gentleman grounds his belief. I know
no principle of the common law, nor of any de-
cided case, from which it can be presumed, that
the courts of Westminster Hall would not give
to the vendor, upon a contract made here, the
advantage of our laws respecting his rights un-
der such contract, ¥t is not to be presumed
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East'n District. that those courts would violate established prin-

May, 1820.
(W o' )

ciples for the purpose of taking away his right.

Wamstoy &ar. 1t is true that a court of common law could not
1'3 . . - -
Stovoen & ar. glve to the vendor the relief, to which his con-

SYNDICS.

tract would entitle him; but this would be ow-
ing merely to the limited nature of the jurisdic-
tion of these courts. But, in the court of chan-
cery there can be no doubt, that upon a bill
getting forth the sale in Louisiana, and that by
the laws of that state, the plaintiff had a right,
under the circumstances, to have the sale an-
nulled, and to reclaim the property in the thing
sold, there would be a decree in conformity
with the laws of the place of contract. The
case of a vendor, having a privilege according
to the laws of the place of contracting, and
bringing an action, in a place where the privi-
lege did not exist, is the precise case which
makes the subject of the greater part of the
179th discourse of Casaregis. 'T'he case was
this, Cayrel a merchant in Leghorn sent an
order for merchandize to Astrueéh & co. mer-
chants in Nismes. The order was executed,
the goods were purchased by Astruch & co.,
consigued to Cayrel, and by him received ; soon
afterwards Cayrel failed, and the question was,
whether the vendors Astruch & co. were entitl-
ed to reciaim the goods, or must come in for &
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confribution as general creditors. By the laws Eastn District.

of Irance, a special hypothecation was reserv-
ed to the vendor upon the goods sold, until
payment for the price ; whereas in Tuscany the
Roman law was strictly followed, and it was
held, upon the authority of Ulpian, in l. procu-
ratoris, § plane, ff. de tribut. act. D. 14, 4, 5,17,
and upon the geuneral rule that where credit was
given, the property was transferred, that the
vendor of merchandize, sold on a credit, must
enter into contribution as a general creditor.
The general creditors of Cayrel contended, that
the question onght to be determined according to
the laws of Tuscany, where the action was de-
pending, and not according to the custom of
Thoulouse, or the lex loci contractus. "The
governor of Leghorn decided, in favour of the
general creditors, as did also the consular court
at Pisa upon an appeal; but upon an appeal
from this last decision to the Grand Duke of
Tuscany, the cause was referred to the Rota of
Florence, who examined the subject in all its

bearings, and in a most elaborate and conclusive

argument established the right of the vendor
and reversed the judgment of the consular court.
I will merely refer to the numbers 55 and 56,
to show that the same points were there made
by the creditors, that are made by the plaintiffs

May, 1820.
(O Ve ]
Whisron & Ax.
vs.
Stopprn & AL.
SyxpIcs.
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1u this case, and that the same answer was then
given by the Rota, which I have attempted to
give in this case. N%hil refragrante objecto al-
lato pro creditoribus, quod judicium hujus causce
pro executione contractus, et pro solutione
pretit intentatum fuerit coram domino guber-
natore Liburni, ubi pendet judicium concur-
sus crediforum super bonis Duvid Cayrelli
communis dehitoris, ideoque non esse attendendas
lezes et consuetudines regni Tholosce, sed leges
et stutute Etrurie, aut jus commune, d quibus
nullum  privilegium praelationis, vel potiorita-
lis impartibum est venditori, qui habuit fidem
de pretio. Quia koc non obstante, recedendum
non esse a dispositione particulari dictarum
legum 1in civitate JNemausi receptarum nos
arbitrati sumus, eq ratione, quod dictum privi-
legium pro securifate et cautione venditoris
respicit merita causae, et desumatur originaliter
ab eodem contractu celebrato Nemausi, et sic ob-
servandae sint leges loci, in quo initus fuit
contrectus, quia contrahentes ad leges loci con-
tractus respexisse censeantur. n. 55, 56.

By the law of England, the property in the
thing sold is changed as soon as the parties have
assented to the contract; but so long as the
thing remains in the vendor’s possession, he has
1 Jien upon it for the price, and may retain it
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until payment; and this lien will be a good de- Bastn D{f’ﬁ?ft’
fence to an action of trover, although by the Ji,:__
bargain the property is in the buyer. Hob. 1, Wwsto- & ar.
Noy’s Maaims, 88. This is the case where ST-?D;:{ & an
no credit is given. But where goods are soud, T
to be paid for at a future day, the vendor can-

not retain them until payment; for to do so,

would be inconsistent with the terms of the con-

tract, and the conditions of sale shew that the

vendor relied solely upon the personal credit

of the vendee. 1n the case of a sale upon cre-

dit, therefore, the principles of the common law

of England, and of the Roman law, are the

same. The property is completely changed

and vested in the purchaser by the contract.

But where no credit is to be given, the princi

ples of the two systems of law are different. 1:.

this case, by the Roman law, the property is

not transferred, although a delivery has followed

the sale. By the common law, the property is
transferred, although there has been no delive-

ry, and the vendor has merely a lien for the

price. 'This lien is preserved to Lim only, so

long as he retains possession; for Dy parting

with the possession he loses hislien, and cannot

recover it, by taking the goods out of the ven-

dor’s possession. Godfreyvs. Furzo, 3 P. Wms.

186. Slubey vs. Hayward, 2 H. Bl 501.
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East’n Distriet. Kz parte Guian, 12 Vex. Jr. 879. Mlammonds

May, 1820.
™ /'

vs. Jnderson, 5 Bos. & Pul. 69 When goods

Wasmv&an have been consigned by one merchant fo ano-

Sronnen & at. ther, under an arder from the latter, the sale 1is

Syspics.

cousidered as being completed, when the order
is accepted and execuled. 'F'he delivery of the
goods, in this case, to the cavrier is a delivery
to the consignee, in whom the whole property is
vested. 5 Bos. & Pul. 119. Brown vs. Hodg-
son,  Campb. N. P. C. 36. KEvuns vs. Jurt-
let, Ld. Raymond, 271. If the consignec be-
came insolvent, while the goods are on their
passage, the courts of equity have allowed the
vendor to stop them in {fransitu : and this
right has been recognized by courts of law.
The principle upon which this right has been
established is, that, when the vendor has been
able to obtain possession of the goods sold and
not paid for, before they come to the hands of
the vendor, it would be hard and against equity,
to compel him to deliver them up, and come in
for a contribution. But, when the goods have
been actually delivered to the vendee, or his
agent, this right does not exist, the transit is
determined, and the vendor has ounly the right
of a general creditor. That such is the law of
England, is well kuowa, it is not denied on the
part of the plaintiffs, and it scoms hardly ne-



OF THE STATE OF LOUISIANA.

cessary to refer to authorities upon this peint.
Where the bankrupt has goods in his possession
as agent or factor, and these goods can be iden-
tified, they will be delivered up to the owner.
But the bavkrupt is himself the owuer of such
goods as have been sold to him, although net
paid for, and these must be applied to the ge-
reral benefit of his creditors. All the cases
upon this subject are collected in a treatise up-
on the law of principal and agent, vol. 1, from
page 261 to 307,—see particularly Tooke vs.
Hollingworth, 5 T. R. 215. Bent vs, Puller,
5 T. R.49%

Such then is the situation of the plaintiffs.
They are vendors claiming property, which has
fully vested in the insolvents, and upon which
they have no privilege or morfgage. They can
complain of no hardship, in being obliged to
enter into contribution with the other creditors
of Stodder & Hewitt; for they have the full
benefit of their contract according to the laws of
their own country, in which it wasmade.

Workman, in reply. Much of the learned
gentleman’s argument seems founded on the
opinion that the Roman law is applicable to the
present question. That it is not so, I think is
cvident, from all the provisions of that section

Vor. vin 17
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of our code which has been quoted, and by
which this suit must be decided. The conrt
knows well that the Roman law is of very li-
mited authority in this state, upon any subject.
That it is referred to so often, arises from its
general conforwity to the Spanish and French
cordes, by which in civil causes we are for the
most part governed ; and from the light which
it throws on these of our laws which have
been founded on its principles.

Our law, which gives the vendor“the privi-
lege we now claim, is not founded on the Ro-
man law, which gives the vendor aright to re-
claim or revendicate his goods, when the price
is not paid. 'The reason assigned by the Ro-
man jurisconsulis is, that the thing sold does
not belong to the purchaser, unless the price be
paid, or secured to the seller. Neither this
reason, nor this provision, can have been con-
templated by onr legislators. They consider
the thing sold to belong to the purchaser whe-
thier the price be paid or not.

They declare that the vendor’s privilege shall
be exercised only after that of the owner of
the house or farm : an: there are various other
privileges which take precedence of both. This
court has decided that law charges are privi-
leged in preference to the vendor’s claim for
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the unpaid price. But nothing of this kind Eastn 1)1lsmuc~
could take place, if the veudor had the right \,i,.s
of rescinding the sale, and revendicating the W wstoN T ar.
goods as belonging to him, and not to the pur- Smsnyn:;“& &
chaser. If the goods still belong to the ven-
dor, they cannot be made subject to the funeral
charges, nor the law charges, nor the charges
for medical attendance, due by the purchaser of
those goods : {0 all of which charges, they are
made subject by our code, before the vendor
can recover any part of their price. The word
revendigner has been inadvertently used in the
5th ciause of the 74th article ; as all the other
clauses and articles of the section most clearly
shew.
The object of the clause, in favour of the
established laws and usages of commerce, was
probably neither to restrict or extend the ven-
dor’s privilege in mercantile cases ; but to leave
it exactly as it stood before. DMuch of the or-
dinance of Bilbao, it is true, is inapplicable to
our situation, but most of its provisions io cases
of bankruptcy and failures, are considercd as in
force throughout Spain and her colonies, and
have been recognized in this state. The
clanse could never have been intended to in-
troduce the commercial laws prevailing in the
other states. "They are subject to be aitered
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tered and modified hy the state legislatures.

The arguments used in the case, cited from
Cusaregis, being founded on the Roman law
(which T have shewn to be in this matter essen-
tially different from ours) neither those argu-
ments nor the final decision of that case, can
have any weight with the court in the cause
now before them.

In the case of the Geeneral Smith (cited from
4 Wheaton) the suit was brought in the same
state (Maryland) in which the cause of action
arose. 'The lex loci contractus, aud the lex
Jort, were the same.

In the supposed case of goods sold in Loui-
siana to a person residing in England, I have,
as the gentleman observes, taken it for granted
that the English courts would not maintain the
vendor’s privilege according to the provisions of
our laws. [ found my belief on the ground that
no case can be shewn in which such a privi-
lege has been admitted. Tt cannot, in the na-
ture of things, be required of me to prove that
no such case exists ; but I can aver that T have
not found any such case, though I have dili-
gently examined the books for that purpose.
If Euglish law, or English equity were as the
gentleman supposes, many such cases must
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have occurred in England since the estab. Eastn District
lishment of her bankrupt laws. Her constant w
commercial intercourse with the states of the Wisrox&san
continent of Europe, where the Roman civil Sm;;»ff;i "
law prevails, must have given occasion, in ca- -
ses of bankrupicy, to frequent claims of the
vendor’s privilege on the part of the merchants
of these states, who had sold goods there, to
the merchants of Britain. And the same thing
must have often occurred in the United States.
But if no such cases can be produced, we are
bound to presume that it is universally known
that no such claim of privilege could be sup-
ported.

On the whole, there appears to me no good
rveason why the judgment of the parish court, in

this cause, should not be confirmed.

Matuews, J. delivered the opinion of the
court, This is a case, in which the appellees,
who were plaintiffs in the court below, claim
a privilege as vendors on certain goods describ-
ad in their petition.

It appears, by the evidence contained in the
record, that the insolvents were in the habit of
ordering goods and merchandize to be sent to
them in New-Orleans, by their correspondents,
the appellees, merchants of the city of Loudon,
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such orders and received paymeat by remittan-

Wastoy & ar ces In the usual course of trade between said
T8

sronew & av places ; and that, at the time of the failure of

Syxpics.

the appellees, certain parcels of the ‘goods trans-
mitted to them as above stated, were found
unaltered in their possession and passed into
the hands of the syndics, on which the plain-
tiffs claim a privilege.

On this statement of the case, two questicns
may be made : {st. under the laws of which
country was the contract made? 2d. Is the
privilege of vendors of the nature of the con-
contract of sale, or does it belong to the reme-
dy for enforcing such contracts ?

In cascs of contracts made between persons
who are abscat from each other, by means of
ieiters or anthorised agents, we are of opinion
that the doctrine, as cstablished by Casaregris,
in his 179th discourse on commerce, is correct,
viz. that they are made in the country and sub-
jected to its laws, where the final assent may
have been given, which is that of a merchant
who receives and executes the order of his cor-
respondent. In this view of the subject, the
present sale must be considered as one made in
England, and to be governed by the laws of
that country, so far as relates to its effects ;
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and it is agreed that those laws provide no pri- £asrn ustiier

vilege for vendors in cases like the present. w
Ourlaws do grant the privilege contended for Wi rox & s

by the plaintiffs; and if it be one appertaining Sros::;«l’fi.u.

rather to the remedy than the contract itself,

they ought to be maintained in their claim.

We have not been able to find a decision di-

rectly in point, made by any other tribunal of

justice 3 and the question is new to our own

courts.
In the case cited in favour of the appellants,

from the author abovementioned, same disceurse

n. 53, 55, it was determined that a privilege

secured to sellers by the laws of a country

where the contract was made, followed the pro

perty into one where by law, no such privi

lege existed. This decision goes far to shew

that the privilege was considered as belonging

to the contract itself, and not to the remedy fo

enforcing its execution. When men eater into

agreements, they generally do so with refe-

rence to the laws of the place where they con-

tract, and ought not to calculate on having their

rights and claims, enlarged or diminished by

the laws of any other.

We are of opinion that the judgment of the
court below is erreneous. It is, therefore, or.
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Eaj'tl’n Dli;ggct. dered, that the property claimed and seques-
ay, .

w—~~ tered by the appellees, be restored to the syn
WH!STSSN % ar dics of the insolvents, as belonging to their es-
Sromnen & av. tate, and that the appellees pay costs in both

Sy~pics.
courts.

SEGHERS vs. Jlis CREDITORS.

Anmsolvent  Spehers made oath, that proceedings were
cannot contest

the clgtz);iiléty of had, in this case, before a notary, by which La-

which his .re- batut and Sainet appeared to have been ap-

ditors make o .

syndics. pointed syndics of his creditors, and the pro
ceedings being brought for homologation, in the
district court, an opposition was made by Des
bois, one of the creditors, and the proceedings
being perceived by the deponent to be irregular
and null and void, he filed likewise his excep-
tions thereto, in writing, stating the several
grounds of nullity en which he relied, and
prayed that another meeting might be had, with
directions to the notary to proceed thereon ac
cording to law.

Tha: afierwards, on the 2{st of August, 1819,

a final judgment, was rendered by the district
court, overruling the deponent’s application, as
well as Desbois, and approving the appoint-
ment of the syndics.
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é

That Deshois having appealed from the de- Eai‘ljlr:,n;?ft'
cision of the district court, it was affirmed by _~~_
the supreme court, and the deponent firmly be-  Stenrrs
licving that, as a party to the judement of the Crenrrons,
district court, he was likewise entitled to an
appeal, he presented his petition therefore to
the district judge, who rejected his application.

‘Whereupon, he moved for a writ of mandamus.

Seghers, in sunport of the motion. An in-
solvent has a right to resist an illegal appoint.
ment of syndics, and is not bound by a deci-
sion, even of this court, confirming the appoint.
ment of persons illegallv chosen as such, when
lie was not a party in the suit, in which this de-
cision was given.

I will endeavour to shew what syndics are,
and in what relation they stand to the insol-
vent.

Syndics are the mandataries of the creditors
of an insolvent. Theirs differ from other man-
dates, in not being susceptible ¢f substitution.

As the assent of all the creditors cannot con-
veniently be procured in the appointment of
syondics, the law has established certain forma-
lities, on the fulfilment of which, the assent of
a majority suffices; but these formalities must

be strictly fulfilled, as the minority are bound
Vor. vir. 18
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East'n Distiict. by the choice, in their absence, and even not-

My, 1820.
NV N
St ns
s,
CRrrpizoms.

withstanding their opposition.

Syndics, as mandataries of the creditors,
possess themselves of the goods ceded by the
insolvent, administer them, scll them without
his concurrence ; although he is at last the
victim of an ill administration, since the pro-
perty, which he may afterwards acquire, is
bound for any deficiency. He has, therefore,
a strong interest that intruders should not pos-
sess themselves of the property which he has
ceded, in other words, to contest the legality of
the mandate.

In ordinary cases, those who have to deal
with a person, who causes himself to be repre-
sented by a mandatary, may inquire into the
validity of the mandate. The curator of a va-
cant estate, where an account is asked by the
heirs, through the intervention of a mandatary,
is not bound to render it till the legality of the
mandate he establish:d. Is the unfortunate
debtor in a different situation? Is he bound to
surrender his goods to the first that come, to
allow them to administer and dispose of
them, without being permitted to inquire into
tise legnlity of a mandate, which is so power-
fuily Lo affect his interests ? 'This cannot be
supposed. The law has made no such excep:
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tion, to the injury and detriment of the i'nSO‘-E:\:t’n District
vent. It is true that the act of 1817, which re- jﬁ:,‘i‘j’
gulates the manner in which creditors may op- Srofs
pose the appointment of syndics, does not Cusorioss
speak of the insolvent. But are we not to con-
clude that the legislator did not make any in-
novation on his rights? 'This act, which is
stricti juris, imposes veciprocal duties on the
creditors and debtors, and prescribes certain
formalities. "These are strictly to be observed,
and though the statute does not declare any
omission therein fatal, if the insolveut was to
fail in one single iota, the least of his creditors
might prevent his obtaining relief. Qught he
not then to be permitted to inquire whether his
creditors proceed legally ?  Can it be supposed
that the legislature, subjecting the insolvent to
surrender any property he may hereafter ac-
quire, to make up any deficiency that may hap-
pen, intended to leave him a passive viciim,
not allowed to raise his voice to avert his des.
truction, and leave him only a tardy and pre-
carious remedy, in an action for damages, for
an injury which a timely application might
guard against.

‘T'he applicant was compelled last year, not-
withstanding his utmost efforts to call his credi-
tors together and suriender his property o
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gast'n District. them.  Three or four of them, on false or spu-

JHay, 1820.
NS

S RuERY
8.
€RrEDITORS.

rious allegations had obtained a writ of seques-
tration. He sought for a respite and had suf-
ficient property to meet every demand, had he
been allowed a short time to dispose of it. A
very small majority compelled him to a sur-
render. He has rigorously dope every thing
which the law requires from unfortunate per-
sons, in his situation, Has he not the right
to demand that his creditors should in their
tarn do what it requires of them ¢

The proceedings of the meeting of the credi-
tors were so conducted, as to exclude the cer-
tainty of the appointment of syndics, being the
act of the majoritv.  Nothing, in the cosduet of
the nerson appninted, tends to compensate the
insolvent or his creditors for the irregularity of
the choice. Precantions the most puerile and
exnensive, inattentinn and carelessness, have
occasione.l consilerable dishursements and Jos-
ses. Sailes of property repeatedly advertiseid
and postponed : forced ones made by the she-
riff. which might have been prevented, and
which have heen attended with direful sacrifi-
ces ; meetings of creditors frequeutly held ;
the departure of one of the syndic- for Europe ;
the usnless latentionof many slaves surrendered,
while they mizglht be advantageously hired, are
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consider.tions which impel the applicant to in- Exst’n District.
May, 1820.
i S o' =
so far as to be permi:ted to shew that theappoint-  S.narss

8.

meu: of the syndics of his creditors is as illegalas caznrrons.

sist cb bis right to the protection of this court,

theie adwinistration is destructive of the inte-
rest of thie creditors and debtor.”

Nothing was taken by the motion. <ate, 67,

kol &

ULNITED STATLES BANK vs. FLECRAANER.

i . . Banks have
ArpraL from the court of the first district. 110 summary re-

lief against the
Dersicxy, J. delivered the _opinion of the . ot siven
court. The act enditled “an act, to determine hpon b o™
the form and effects of the eleciion of domicil, counted:
with regard to promissory notes made in favour
of the banks of this state, and for other purpo:
ses,”” approved in March 1818, has provided
in favour of the banks, 2 swmmary rémedy in
certain cases. The present defendant, being
swed in that summary way, pleads that his debt
is not one of those against which this particalar
mode of compulsion has heen established.
"he suit is brought upon a note which the
defendant subscribed in May, 1818, to one

John Nelder : the note was payable in March, .
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l:j:}ar;l)llgtzlact 1820, and afier having passed through several
‘v~ hands, was discounted at the office of discount
U. s. Bask  and deposit of the Bank of the United States, in
O September 1£19. - On ils becoming due, it was
protested for non-payment, and the bank now
pray for a judgment, and an order of seizure
and sale of the property of the maker, under
the followiug words of the abovementioned act.
¢ Be it enacted, that when banks shall lend
mouey on a note, or on a special mortgage, they
may obtain, to wit, with regard to a note, on
motion being made before any court of compe-
tent jurisdiction, a judgment and an order of

seizure and sequestration,” &'c.

This departure from the ordinary rules of
proceeding, in favour of bauks, is said to be in-
tended not merely for cases where application is
made to a bank for a loan, but for all cases
where banks chose to discount notes at the re-
quest of the holder ; in other words, this reme-
dy is said to be given not merely against the
borrower and his co-obligors, but against any
persen who may have subscribed and endorsed
a note of hand, no matter for what cause. Can
this be a sound constructicn of this law? Can
the legislature have intended to subject the sub-
scriber or the endorser, of no matter what note,
to the contingency of being sued in this man-
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ner, should his note find iis way into one of E*;;?T]‘ﬂ;:;rt

the hanks ? —~
We think that the legislative act, here alln- ¥ 5 B

ded to, has doune no such thing. It has estab- Frexsrn

lished particular vules for the case where banks

lend money. The contract spoken of is one

of loan : the parties to it are the bank, on cne

side, and the borrower and his co-obligors, on

the other. To compel the reimbursement of

the money borrowed, it provides a summary

and prompt remedy in favour of oue of the par-

ties against the other. Where the money is

lent on the credit of the borrewer and his co.

obligors, there is no difficulty in applying the

law. But where ke, who asks money from a

bank, presents the note of another person to be

discounted, a very material differcnce takes

place in the nature of the contract. It is partly,

as the defendant contends, a transfer or sale of

his claim against the maker and the previous

endorsers, and partly an obligation on his part

to reimburse the money, if the maker does not

pay. As applicant for money, under this pro-

mise of reimbursement, he perhaps mizht be

considered so far in the light of borrower as te

be liable himself to the mode of prosecution

established against those who borrow from the

bauks, though we do not preiend to decide this
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Er:;;;rzl’hl?;%ct.quesﬁon; bat the maker, and the antecedent
. endorsers of the note, who are with resnect fo
U-8-Buvx this application perfect stranzers, surely ouzht
Firer¥en.  pot to be treated as borrowers. 'The violation

of principles to which this mode of proceeding
would lead, is too obvious; and the ipjustice.
hardship and vexation, with which it would be
attended, are too glaring to require any com-
comment.

It is, therefore, ordered, adjudged and de.
creed. that the judgment of the disirict court
be affirmed with costs.*

Livermore for the plaintiff, Livingston {.r
the defendants.

CAMEPRANCR vs. DUFOUPS HEIRS Y AL

In an action A ppraAL from the court of the first district.
on a lost note,

the plamtiff js
held to very

strict proof. Dersiceyy, J. delivered the opinion of the

court. The plaintiff is the representative of
the commercial house of Camfrancq. Thezan &
co., formerly residing at Port au Prince, in the
island of Hispaniola, and is entrusted with the

* Manriy, J didnet join mthis oprcon, having some interest e
the quesuoi.
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seltlement of its concerns. In that capacity, he Eastn District
. . . Mup, 1620.
has bronght this suit on a promissory note sub- -~ ~_
scribed in the year 4771, by one Langouran to Cawrrance
e

John & Francis Depas, brothers, in part pay- Derovw’sucins
&2 a1,

ment of a plantation bought by the maker from
the payees; which note, it is said, was trans-
ferred by the Depas, to one Lockwood, and by
Lockwood to the plaintiff’s said commercial
house. To recover the amount of that promis-
sory note, he has called upon the present de-
fendants, as heirs of Louis V. Dufour and John
Laroque Turgeau, who, he alledges, assumed
the payment of that deht.

The plaintifl’ does not produce the note. He
has endeavoured to show that it was lost amidst
the troubles of the revolution of Hispaniola.
In that, however, he has not succeeded ; for
the note is fraced up for the last time, into the
hands of one Hugon, the plaintiff’s agent, who,
it appears, came away from Hispaniola with
all his papers. The objection, therefore, to the
claim, as founded on a title which is not pro-
duced, would probably, on examination, he
deemed fatal to the plaintiff. Put laying aside
the counsideration of it, we find this action un-
supported by any proof that the note, on which
it is brought, ever became the property of the

plaintiif’s commercial house.
Vo, vnr 10
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East’n District,
JMay, 1820.
eV
Carrrancg

s,

Durorw’s ugrns

&4 aL
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It is indeed shown that Dufour and Laroque
Turgeau bonght from Langouran the same
plantation, for part of the price of which Lan-
gouran had formerly subscribe:d the note in
question, and that they assumed the payment of
that note, which, it appears, was then the pro-
perty of Lockwood. But there -is no positive
evidence that the note was ever transferred to
the plaintiff’s firm. ‘Fhere are presumptions,
to be sure, that it was once in their hands.
Laroque "Furgean once wrote to the plaintiff,
that he and Dufour were disposed to make
some arrangements to pay him an old claim
against Langouran, of which he (the plaintiff)
was the hearer. KEdward Cauchois, one of the
witnesses, ¢ had once in bis hands, for collec-
tion, several claims duae to the plaintifl’s firm,
and among the papers belonging to that ficm there
were some titles, such as judgments and others,
from which it appeared that Depas, debtor of
one Lockwood of a sun of 14000 livres, had
sold his estate to Langouran, and this last to
Dufour and Laroque 'Torgean, with delegation
of that sum.”” Now, such information would
do very well to help in the research of a title,
but it surely will not suffice to prove one. Af-
ier having given such evidence its due weight,
sl wiii remain a matter of doubt, whether
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the note sued upon was the ideutical debt men- Bastn Disrict
tioned by Laroque Turgeau, whether it waspart
of the documents mentioned by Cauchois, Wie- Civrrasce
ther that note w as actually transferred by Lock- beso ;‘S's R
wood to the plaintift’s firm; or whetler the '“‘
plaintiff had undertaken to collect it for Lock-
wood’s account: for the note being due ycars
before it is pretended to have come into the
plaintifi’s hands, the mere holding of it would
be no proof of transfer.

Upon the whole, we are satisfied that the
plaintifi’ has failed (o cupport his claim by suf-
ficient evidence.

It is, therefore, ordered, adjudged and de-
creed, that the judgment of the district conrt be
affirmed with costs.

Seghers for the plaintiff, Livingston for the
defendants.

CHENNVEN v, DESBOIS & AL

APPEAL from the court of the fivst district. The deman!
must he made

at the dwelling
Derpiany, J. delivered the opinion of the ofthc muker of
the note
court, This suit is brought against the maker 1 wn cndor.
- . s’ ot
and endorsers of a promissory pote which Was tiut o de.

5 . marnd ad
protested for non-payment. The signatuye of Lo V3 mae
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Ez}:}ag Distric. the wmaker being proved, judgment was of
w—~~ course rendered against her. But the endor-
Hexxey  gers resist this claim on the ground that no de-

Dessois & ar. mand was made of the maker. The evidence

promises to shows that some demand was attempted to he

pay, he will be made at a place where the maker was not, and
where she did not reside. This being the
same thing as no demand at all, the endorsers
must be discharged.

One of the endorsers, it seems, made propo-
sals for the renewal of the note, after it bad
been protested, and is pretended to be particu-
larly liable on that ground. Bat, as notuing
shows him to have known at that time, that no
demand had been made of the maker, he can-
not be considered as having waived his right to

be exonerated on that account.

1t is, therefore, ordered, adjudged and de-
creed, that the judgment of the district court be
affirmed with costs.

The plaintiff in proprid persond, Cuvillier
for the defendants.
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East’n District.

BAZZI vs. KOSE & HER C{ILD. May, 1820.
S~
AprPEAL from the court of the parish and city Bazar

of N eW-Orleans. - Rose & carLp

The laws of

P . . Spain require
Marmin, J. delivered the opinion of the prosence

court. The pelition states that these defen- cffive witneses
to the emanci-

dants are the plaintifi’s slaves, and obtained apation of a
. ) . slave, by parol.
writ of Habeas corpus from the president of the If an inform-
Lo i . al emancipation
criminal court, on which they were discharged, takesplace, the
; . . . Mmaster promis-
that the proceedings therein are erroneous iniug to pcomplly
. ith th
law and in fact. X)i'malitiis].ei?;

The answer avers the freedom of the defen- f{lge}}ii,‘."r:ﬁe“c‘ﬁ

dants and there is a plea of presumption. gd Dbefore the

There was judgment for the defendants and *>semed:
A record of

the plaintiff appealed. such an eman-.
. cipation, in this

There comes up with the record, a number of s':te, does not
uffect these

depositions and several bills of exceptions, no mghts.
. . . a slave pro
part of which it appears necessary to examine. cures bis "dis-
. . charge by ka-
The defendants claim their freedom, under abwsgc,,rpi,the
master .s not

deed of emancipation from the plaintifl.  Libe- o010 Tre.
ree vel non, is the only issue which can existgls‘t’g;l?shgog“ﬁis
between the parties. 1f they be slaves, they right.
cannot contest the plaintiff’s title to them.

They have no capacity to stand in judgment

for any other purpose than to establish or de-

fend their claim to freedom, Trudeaw’s ex’tor

vs. Robinette. 4 Martin, 580.
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JMay, 1820.
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The act of emancipation introduced by the

v~ defendants is dated St. Jago de Cuba, May 24,

Bazzi
rs.
Rosk & cann.

1805, and purports that the plaintiff « desirous
of acknowledging the signal services of Ger-
trude, a Congo negro woman, aged 4 years, on
several occasions, gives freedom to her and
her child Rose, aged 16 1-2 years, to be fully
enjoyed without any trouble : promising in due
time and place, to comply with the formalities,
which the law requires.”

"The parish court ¢ considering that the plain-
tiff, by sending the act of freedom, which he
had directed to be passed in the island of Cuba,
in behalf of the defendants, in order that it
might be deposited here with a notary public,
to make it valid, as well by his long silence
thereon afterwards, as by his subsequent con-
duct with regard to the defendant Rose, and
her free baptized children, until lately, when
he thought he had good reason to complain of
her, had thereby completed and confirmed
his act of freedom (which, in the opinion of the
parish court, on the circumstances of this case,
the favorable application of the law must pro-
tect,”’) gave judgment for the defendants.

In the correct decision of this case, its all
important to decide whether the defendant
Rose, acquired her freedom in St. Jago de
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Cubha, by the execution of the deed which the Fasti Districe,

plaintiff has caused to be recorded here. It is not
pretended that <he had any claim to freedom
when she left the island of Cuba, exclusively
of the contents of this deed. For, if she
arrived here a slave, she must still be consider-
ed as such, unless she has been emancipated
accordivg to the laws of {his state, and this
is neither alleged nor proven.

The Partida 4, 22, 1, requires that, where
emancipation takes place in writing, it be done
before five witnesses. Hs menester que quan-
do lo aff-rase per cavta, o aute sus amigos,
que lo fuga ante cinco testigos. Ciregurio Lo-
pex, inhis commentary on this law, says this
solemnity has been held unnecessary; but the
writer does not quote or allege any law iu
support of the assertion, and Lopez conclades
that it is : non allegat legem quee suum dictum
probet, unde servandw est ista lex quee vult hoc
esse necessavium. The grantor, in executing
this deed, knew his right was not thereby des-
troyed ; since he promised to fulfil the forma
lities, the sine quw non, which the law reguir
ed. It therefore resulls, that the execution of
this writing or deed did not render the defen-
dants free. Nothing shows that any thing did
bappen in Cuba, by which the defect of the
deed was cured.

Moy, 1820,
NV N
Bizux

Rose & curree
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Yast’n Dotret.
Maw, 1520,
Nt g

Bazs1
8.
Rose £ cdILn.

CASEs IN THE SUPREME COURYT

If these defendants were slaves on their
lenving Caba, they were so at their lanling in
this state. Here, the law requires certain for-
malities fof the acquisitin of freedon, none of
which are pretended to have been fulfilled, Is
the record of the deed, in the oilice of a notary,
an act under which the defendants may claim
their freedom ¥ We thiak not. It is coutend-
ed that the almission of the plaintiff, that he
exceuted the deed makes full proof againsi
him, aund tiat the Spanish law requires the
presence of witnesses to protect the grantor
against the perjury of a single witness, The
laws of most coantries requive formalities or ce-
remonies to attend the execuation of certain con-
tracts : and although these formalities and ce-
remonies generally, perhans naiversally, tend
to secare a sirongoer evidence of the contract, this
is not perhaps the oaly object. ¥ the case of
an emancination delante sus am’>)s, in the pre-
sence of friends and before five witnesses with-
out writing, spoken of in the partida cited, the
required presence of five witnesses might not
always protect against the perjury of a single
witness. - For the emancipation would be pro-
ven, if lie desosed i took place hefore him and
four witnesscs, dead since.  "The presence of a
magisteate, the attendance of an unusnal num-
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ber of witnesses, the affixing of a seal, are all Fastn District.

circnmstances which, besides securing more evi-
dence, are attended with this' particular ad-
vantage ; they make a strong impression on the
mind of the party, excite reflection in him ap-
on the subject he is engaged in; they ordinarily
reqrire ‘ime and, corsequently, afford an in-
terval for thought and awake apprehension, and
are no contemptible guards against circum-
vention, fraud and surprise. 1 Haywood, 208.
Farther, the deed itself shews that the grantor
did not intend to destroy. ipso facto, his right
on the defendant Roese : he knew what he then
did, had po such effect: for lie agreed, at a
future time, to comply with the formalities
which the law required. What he did must
then be considered, notwithstanding the words
in the first part of the deed, as a manifestation
of his intention to free the defendant Rose and
her child, at a future day. His subsequent
conduct, till the record of the deed in the nota-
ry’s office, shews that such was his apprehen-
sion,

Is the case altered by this record? We
think not. If the plaintiff held legally the de-
fendants as his slaves, when they landed in
Louisiana, they must have remained so, unless

Vor. vir 20

Hlay, 1820,
(W Ve

Bizza
T8,
Rosr & cHILD.
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Eastn District emancipated according to our laws ; and this s

May, 1820,

™V
B.\z‘zt

not pretended to have been done.
It is urged that the emancipation of the de-

Ross & caszo. fendants is res Jjudicata, having been pronouac-

ed by a judge, on the return of an habeas cor-
pus, contradictorily with the preseat plaintiff.
'T'he judge, who issued the writ, was without
jurisdiction in a civil case. He could not, final-
ly decide the question of property, though he
might accidentally consider it. Lt would be
strange, if without a jury, without a right of
appeal, a citizen of this state could be deprived
of all his slaves by the parish judge, or by a
justice of the peace, who might give judg-

ment against him, on an action for work and
labour done.

It is, therefore, ordered, adjudged and de-
creed, that the judgment of the parish court be
annulled, avoided and rcversed, and that the
defendant Rose and her child, be decreed to he
the slaves of the plaintiff.

De la Chaise for the plaintiff, Carlefon for
the defendants.
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Eust'n District,
May, 18%0.
T

. . Urzere & AL,

ArpeAL from the court of the parish and city vs.

PotYFaRRE.
of New-Orleans.

ULZERE § AL. vs. POEYFARRE.

Questions of
law cannot be

Marrin, J. delivered the opinion of the specially sub
mitted to the

court. The petition charges that Mary Ann, ajury.
Che record

Chickasaw squaw, was by various means en- ofasuit cannot
be read against

trapped and conveyed to M. Songy, a planter, one, who was

. not a party or

of the parish of St. James, then under the do- prvy Herato.
. . . : Parol evi-

minion of Spain—that, shortly after she had genoc is not ad-

. missible of the
two children, Ulzere and Frances, two of the Corients of do.

plaintiffs, who were duly baptised, and whose :l;ee;iﬁfotl}'lgpa
certificates of baptism will be produced at the
trial; thatafterwards Krances bore Marie The-
rese and Casimir, the two other plaintiffs, who
were also duly baptised and whose certificates
of baptism will also be produced at the trial ;
that Mary Ann, during her life was considered
as an Indian woman ; whom it was unlawful
and unjust, to hold in slavery. That an at-
tempt having been mode to restrain her, she
left M. Songy’s plantation and came to New-
Orleans, where she made application to the
baron de Carondelet, then governor of the pro-
vince, who gave her a letter to the commandant
of the pavish of St. James, which produced her

nish governors
of Louisiana.

liberation from all restraint, and she died a free
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East’n District. pauper, in the hospital of New-Orleans. That

JMay, 1820.
\V o' W

when she last came away from the pari-h of

Uwgenz & a1 St. James, she left the plaintiffs Ulzere and

V8.

Posrrannz. Krances, uader the care and protection of

M. Songy, on whose death the defendant, as
heir of the said M. Songyv, possessed himself
of the persons of the plaintiffs, as part of the
estate, and keeps and detains them in slavery.

The defendant pleaded the slavery of the
plaintiffs, his property in them and tie general
issue.

The plaintiffs submitted the following issues
to the jury, who found them to be true.

1. The plaintiffs are descended from an In-
dian woman of the Chickasaw tribe,.

2. The Chickasaws now are, and ever have
been. a free and independent nation.

3. 'I'beir independence has been recognized
by tho nations, whn have successively possess-
ed and governed Louisiana.

4. Redncing Indians to slavery has been
prohibited by the French, as well as the Span-
ish government,

5. The color of the plaintiffs shews them to
be of Indian origin.

6. "The defendant has shewn no title, by which
he can hold the plaintiffs as his slaves.

There was judgment for the plaintiffs aud the
defendant appealed.



OF THE STATE OF LOUISIANA.

The record contains several bills of excep-
tions, the depositions of a number of witnesses,
and some documents.

{. 'The first bill is to the opinion in overrul-
ing the defendant’s objections to the facts thus
offered to be suhmitted to the jury, on the score
of some not being pertinent, and all of them il-
legal.

2. The next is to the opinion of the court in
overruling the objection of the defendant’s
connsel to the reading of a. paper, purporting
to be a judgment in favour of an Indian woman
of the Natchez tribe.

3. Another is to the examination of Francis
Dreux, upon the fact of the baron de Carondelet,
liberating by a decree all Indians in slavery.

4. Another fo the examination of the same
witness, Guinault and others, to the contents of
decrees of governors O'Reilly and Carondelet.

5. 'T'he next is to the examination of witnes-
ses to prove certain ordinances of the king of
France. :

6. The last is to the admission of an amend.
ment to the petition towards the end of the trial,
after the testimony was closed.

1. The first and fifth issues appear to us per-
tinent and were properly admitted.

15y

East’n District.
May, 1820.

¥ o' W)

Urzere & an

8.
PorRYFARRE
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The second is an historical fact, the perti-
nency of which is not very apparent. The in-
dependence of the Chickasaw nation, goes but
a little way to establish the freedom of an indi-
vidual of it. Many negro tribes, individuals of
which are held in slavery, are independent.
Inhabitants of a colony are individually as free
as those of the metropolis.

If the independence of the nation be immate-
rial, the recognition of that independence caunot
be material.

The abstract proposition, that the French and
Spanish g ivernments prohibited the reduc-
tion of Indians to slavery, is coasidered by

~ this court as a question of law ; and the parish

court, in our opinion, erred, in submitting it to
the jury as one of fact.

The principal issue, in this case, was libers
vel non ; the title, therefore, of the defendant to
the plaintiffs as his slaves was erroneously sub-
mitted to the jury. 'They were free or not. If
free, it is clear they were not the suhject of
property and no title to them could exist in any
body. It they were slaves, they had no right
to contest, no faculty to stand in judgment on
the question of the defendant’s title. Robinette
vs. Trudeaw’s ex’rs. 1. Martin, 580.
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1I. Nothing shewing that any of the parties East’n District.

in the present suit were so to the judgment in
favour of an Indian woman of the Naichez
tribe, the record of the suit, in which she was
liberated; was improperly read. The suit was
res inter alios acta and the parish judgeerred in
overruling the defendant’s objection. JMorgan
vs. Livingston & al. 6 Martin, 227.

" TI1. Decrees of the governors of Louisiana,
and ordinances of the kings of France, are
matters of record, not susceptible of being pro-
ved by witnesses, until the loss or destruction
of the originals, and the absence of copies be
established. The parish judge, therefore, er-
red in overruling the objections of the defen-
dant’s counsel, recorded in the third, fourth and
fifth bills of exceptions.

IV. The last bill of exceptions is to the opin-
ion of the court, in allowing an amendment to
the petition, after the testimony was closed.
This amendment is the addition of the follow-
ing paragraph : ¢ And your petitioners further
shew, that from and in censequence of the
facts and circumstances alleged in their peti-
~ tion, they are and each of them, is entitled to
freedom in virtue of the third article of the

May, 1820.
L =g

ULzErE & AL,
vs.
POEYFARRE,
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East’n District. treaty between the Uvn*efl States and the

JHMuy, 1820.
-V

French republic, by which the colony or pro-

Uzers & a1 vince of Louisiana, was ceded to the United

s,
POEYFARRE.

States.”  The application for leave to add
this clause or paragraph was made on the au-
thurity of t Binney, 363, 2 id. 291. 2 Strange
1151. 1 Douglas, 151.

Wecannot well see the ohject of this amend-
ment. The constitution an treaty, to which
the plaintiffs reter, being the supreme law of
the land, the court was bound to take notice of
them, without their being pleaded. We are,
however, unconscious of any disadvantage that
may result to the defendaat, from the admis-
sion of the amendment, and we cannot say that
the court erred in permititing it.

It is, therefore, ordercd, adjudged and .de-
creed, that the judzment of the parish court be
annulied, avoided and reversed, and the case
is remanded for trial, with directions to the
judge to strike out the fourth and sixth facts.
We permit the rest to rewain, because, although
the pertinency of some of them be not obvious,
we wish not to déprive the plaintiffs from any
advaniage which their counsel may contem-
plate from the finding of the jury. We further
direct tire parish judge not to admit the record
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of the su't in favour of the Indian woman of
the Natchez tribe, in evidence, nor allow any
parol evidence of the contents of any decree
or ordinance of the governors of Louisiana, or
Freach king, unless the destruction of the ori-
ginal be proven.

Duvesuce for the plaintiffs, De lu Chaise for
the defendant.

s+ e

LIVAUDAIS HEIRS vs. FON & JAL.

ArreArL from the court of the parish and city
of New-Orleans.

Matuews, J. delivered the opinion of the
court. This is a suit brought by the appellees
(plaintiffs in the court below) to recover the
amount of a note, given by the defendants to
Frosina, a slave of the plaintifs, by wkich they
promised to pay to her four hundred dollars.

Payment is resisted on the ground of the
promise having been made in error, and conse-
quently having created no obligation, it being a
contract without cause or cousideration. The
execution of the note raises a presumption of a
just consideration, which must be defeated by
proof to the contrary, on the part of the defen-
danis. This they have attempted by the pro-

duction of a testament made by one Durand, in
VoL, v 21

161

East’n District.
Maw, 1820.
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A master may
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due to lusslave.
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East'a District. which he instituted Pedro, his bastard child by
JMuy, 1820,

v~ Frosina. the slave above mentioned, his heir,
Liv.coas’ and appointed Fon, one of the appellants, hie
v testamentary executor; and by the introduction
‘ of testimonial proof, shewing that the child died

in 1812, &c.

Aduwitting that all this evidence was properly
received, in the present cuit against Fon aud an
other person, on their joint note. which is by no
means clezr ; we are of opinion that it is not
sufficient to support the defend:anis’ objections
to payment. Kor any thing, which appears to
the contrary, the boy Pedro, the instituted heir
of Duraud, was the slave of the plaintiffs or
their ancestor, and took the instrument under
the will for their benefit, in conformity with the
laws then in force. T'he right to the succession
being thus vested in them. they might have in-
stituted an action for its vecovery against the
executor. This they have not done, but now
sue upon a note given by him and another to
their slave Frosina ;5 being, as the appellants
insist, @ liquidation of Pedro’s succession, to
bis mother, which she could not take in conse-
guence of ber state of slavery.

‘The > rer having died since the promulga-

tion of the i il Code, that statate, 40, art. 17, &
158, a1, 31, isreiicd onto establish the error, and
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consequent nullity of the defendants’ promise to Tastn District.
* Mar, 182

pay the sum to Krosina, as stipulated in their pm~_s

note.  According to the first of those provisions, branros’
[= ERS

being a slave, she was tncapable to contract any T

Fox g

kind of engagement. It is true, that she could
not bind herself in any respect, hecansc she was
wilthout wi'l: nor could she have entered into
any contrac’. which would be binding on her
owner, unless under special authorisation by
him. But it does not appear to us, to follow,
as a pecessary consequence, that the master
cannot claim the Lenefit of a lawful and volun-
tary engagement made in favour of his slave, on
an equitable consideration, by a persoun capable
of contracting,.

By the last article cited, slaves are declar-
ed io be incapable of transmiiting their estates,
as intestate, or of inkeriting from others. ‘They
certainly can transmit nothing, for they do not
possess any thing in their own right ; neither
can they inherit, clearly not for themselves ;
and perhaps not for the benefit of their masters.
The same incapacity is attached to them, of
giving and receiving by donation infer vivos or
causa iortis, they therefore cannot take by will
for themselves.

In pursuance of these rules, Krosina could
not succeed ta the estate of her son: bat the
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owuers had a right to claim it from the testa-
mentary executor of Durand ; and having this
right, it cannot properly be said that no cause
or consideration exists for the note by which
he promised to pay that amount, when it is
seen that such promise inures to the benefit of
those who have a just and legal claim to the
succession of Pedro. Considering the note, as a
liquidation of this succession, there is sufficient
cause for the contract thus made by the execu-
tor, and he has been rightfully condemned to
pay the sum therein stipulated: but ought to
be exonerated from any other or farther claim
against him, on account of the estate, willed by
Durand, to his bastard child.

Tt is, therefore, ovdered, adjudged and de-
creed, that the judgment of the court below, be
affirmed with costs.

Moreau for the plaintilts, Workman for the
defendants.

et ¢

DUSSUAU & AL. vs. DUSSUAU & JL.
AprreAL from the court of the first district.

Dersiavy, J. delivered the opinion of the
court. The plaintiffs claim to be reimbursed a
sums of five huadred dollars, which they paid
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to the defendants in advance, for work that has Ea:g;r:l I;';;{)lct
never been done, judgment being given against (/Y\J
the defendants, they have brougit up their ap- Dussviv & ax
peal, without any statement of the facts on which Dussusy & sz
it was rendered, and assign no error for which

it ought to be reversed. The appeal is evi-

dently taken for the sake of delay.

It is, therefore, ordered, adjudged and de-
creed, that the judgment of the district court be
affirmed with costs and five per cent. damages.
Clark vs. Parham, 3 JMartin, 405. Shan-
non vs. Barnwell & al. 4, id. 35.

Hoffman for the plaintiffs, Davesac for the
defendants.
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East’'n District. EASTERN DISTRICT, JUNE TERM, 1820.
June, 1820.

(W o' ) T S
Corr
s, COIT vs. JENNINGS.
JEFNINGS.

Inu. :tion  APPEAL from the court of the parish and city
for a tortions .
conversion, the of New-Orleans.
court ; of the
ish and cit - . .
e Newor Y Alartix, J. delivered the opinion of the

leanshas juris-

dictow i the  court, The petition states that the plaintiff’s tes-

3’1‘1‘;:111‘1’;‘1)20 tator was drowned in the bayou Teche, in the

ISXS“h“frfv the parish of St. Martin, and the defendant took

totie ﬁ:ff({f a large sum of money, from the sorpse, which

out of it. he brought to New-Orleans and deposited in a
bank, in his own name, that the plaintiff made
a demand of it, and the defendant refused to
pay the same, whereby he became indebted to
him, in the sum of 86150, the amount taken
from the corpse, with damages.
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The defendant pleaded in abatement, that Eastn bistiiet.

the court of the parish and city of New-Or-
leans, in which he is sued, has no jurisdiction
of the case, because the cause of action originat-
ed out of the parish.

There was judgment for the defendant on
this plea, and the plaintiff appealed.

The defendant urges that his plea did pro-
perly prevail, if the facts stated in the petition
be true : the money sued for came to the defen-
dant’s hands in the parish of St. Martin, and
it is the taking of the money which is the ori-
gin of the claim.

The plaintiff’ contends that he has brought
his action for a debt, and has stated that the
defendant is indebted to him, to the amount of
the money taken from the corpse. Now :he
taking of the money did not create a debt, for
the defendant might well and honestly take a
sum of money from the corpse, for the purpose
of preserving il from destruction or steaith,
without thereby creating a debt, for had he
been robbed, or otherwise lost the money with-
out any fault or neglect on his part, he would
not have been liable to pay. The depositing
the money in bank, even in the defendant’s
owa name, would not have created a debt; for
it was a measure of safety. Had the bank

June, 1820
(> a e 4

Corr
vVS.
JFexnines.
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East'n District. failed, no claim could have existed against the

June, 1820.
"V

Coir
8.
JENNINGS,

defendant for he was pot indebted. But he
aflerwards refused to pay or deliver this mo-
ney to the executor of tie deceased ; and this
refusal is evidence of a couversion of the mo-
ney to his own use, a tortious act, which made
him liable for tie wmoney, even if the bank,
with whom it was deposited, afterwards faiied.
This circumstance is presented as the origin
and ground of the claim. A claim not for an
account, but for the payment of an existing debt
resulting from the wrongful conversion of the
money of the estate to the use of the defen
dant.

‘We are of opinion, that the case in the peti-
tion might justify the plaintiff in supporti ‘g an
ac.ion, on an implied contraci, similar to the
action of the common law fer money had and re-
ceived to his use, and which would have been
supported by the evidence of {he money being
taken out, in St. Martiv's parish; but be has
chosen to state the tort or conversion in New-
Orleans, proved by the defendant deposit-
ing the money in his own name and refusing to
pay. Although the depositing of the money
weni i not be an evidence of a conversion, the
refuszl to pay it is cevtainly. . The case is,
therefore, to be fairly aud strictly supportable,
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on a canse of action, accruing in New-Orleans, Bustn District.

Jome, 1820,
viz. the application of the money to the defen- -~
L] (‘

dant’s use. o

Pieas in abatement are not to be favoured, Jesvises.
and urless the defendant shews a clear case,
must be overrnled. The parish court erred in
sustaining the plea.

It is, therefore, ordered, adjudged and de-
creed that the judgment be anvulled, avoided
and veversed, and that the cause be remanded
with directions to the judge to proceed, as if the
plea had been overruled in his court, and it
is ordered that the costs of {he appeal be paid
by the appellee.

Carleton for the plaintiff, Hennen for the de.

fend ant.
HATCH vs. GILLET.
ArpraL from the court of the first district. Appeal from

a refusal to
Matuews, J. delivered the opinion of tlleﬁri?l‘,tsis;ﬁx‘;d-
court. After a verdict, found in favour of the
plaintiff in this case, a motion was made in the
court below to obfain a new trial, founded on
several affidavits as stated in the record ; which

having been overruled and judgment given ac-
Vor. vir 22
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Eastu bistuct. cording to ths verdict, the defendant appeal-
June, 1620.

—— ed.
Hucon The correctness of the decision by whick the
Guwsr.  motion for a new trial was overruled is not now
guestioned 3 and the verdict and judgment
are supported by law and the esvidence of the
case. ltis, ordered, adjudged aud deereed,
that the judgmeut of the district court be af-

firmed with costs.

JMorse for the plaintiff, Fustes for the de-
fendant.

LAWES & JAL. vs. WINTER & AL

A cuse will APPEAL from the court of the second district.
be sent back
f(f)'rjzsrifc“er ef;“ b Marnews, J. delivered the opinion of the
ﬁf’;‘:‘:f,‘{’hjfa court. There is one fact, in this case, which,
:ﬁfrf’tl‘;i’,fch although the record countains presumptive evi-

;;;?;g’;‘;;f“m dence of its truth, does not appear sufficiently
fully proven clear, to authorise the court to proceed to judg-
ment.

It is this : that the plaintiffs are heirs to the
succession of C. Conway, who guaranteed the
title of thie property in dispute, to the defen-
dants 3 bat as, from the present state of the

evidence contained ia the record, it is doubtful
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and heing of the utmost importance in the de-
cision of the cause, we are of opinion that jus-
tice requires that it should be re manded to the
court below to have this fact ascertained.

It is, therefore, ordered, adjudged and de-
creed, that the judgment of the district court be
reversed, avoided and annulled, and that the
cause be sent back to the district court to be
again trieds with instructions to admit all legal
and proper evidence, which may be offered on
the part of the defendants, to establish the heir-
ship of the plaintiffs to C. Conway and, that
the appellees pay the costs of this appeal.'

Eustis for the plaintiffs, Morse for the de-
fendants.

el § Gcnn

ASTOR vs. WINTER.
ArpeAL from the court of the first district.

Samuel Winter, a native of New-York, hav-
ing migrated to this state, amasséd by his own
indastry a considerable fortune. I the year

171

Bast’n District.
June, 1820.

(o' ]

Lawes & aL.

vs.
Winter & 1.

If the peti-

tion concludes
with a prayer
for the attach.
ment of a spe.
cific debt, the
sheriff’ cannot
attach uny

1812 he returned o tHe state of New:York, ™" ™

here hie made a will according to the laws of
that state, instituting as his exclusive heirs,
and by an universal title, kis drothers @nd sis-
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East'n District. ters.  His father is mot mamed in the will:

June, 1820.

W v W

-AstTon
8.
WISTER.

his mother, Mary Winter, is named as a legatee
by a particular title, and she, with three of his
brothers, are named guardians of such of his
brothers and sisters, as may not be of age at
his death. He appointed Thomas L. Har-
man, Thomeg Callender, Nicholas Girod and
his brothers Elisha, Gabriel and Joseph, his
executors with seisin of the succesiog.

Afterwards he returned to New-Orleans,
where, in October 1818, he died without lawful
issue and without having revoked or altered his
will. - '

The instituted heirs having been, both before
and since his death, inhabitants of New-York.

His father and mother were also, then and
before and have ever since been, inhabitants of
New-York, as was also at the date of the
will, and before and ever since the plaintiff,
(John Jacob Astor) and where also the debt on
which the suit is brought was contracted.

The petition alleged that the defendant is the
plaintiff’s dehtor, is father and forced heir of
Samuel Winter, the testator, that he is insel-
vent and refuses to dtcept his share of the
succession, in frand of the plaintiff and bis
other creditors,

T e petition prayed that the defendant might
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be cited to shew cause, why he should not ac-
cept the succession within & time to be limited
by the judge, or, that the defendant might be
authorised to accept in his stead : the citation
issued, but was not served on the defendant.

The plaintiff prayed an injunction, injoin-
ing the executors from j-ying over to the de-
fendant, the said third part of the inheritance.
The plaintiff also prayed an attachment of 'a
cerfain debt of E. Livingston, to the defendant;
which attachment was laid on-the said fund
in the hands of the debtor, and further was
laid by the sheriff ontlie alleged share of the
defendant of the succession, in the hands of the
executors.

The attorney, appointed by the court for the
defendant as an absentee, pleaded 1st. special-
ly to the jurisdiction of the court, and 2d, to
the merits. 'The assignee of the deht attached
intervened, pleading specially assignment and
possession prior to the attachment. The insti-
tated heirs also intervened, averring the leading
facts, the validity of the will and possession
under N, and protesting against the jurisdiction
of the court, &'c.

The district cdurt dismissed the suit, being
of opinion that there was not any property of
the defendant attached, so as to give it juris-
diction. The plaintiff appealed. -

173
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Livingston, for the plaintiff. The defendant,
being a forced heir, was seized ipso facto of
the estale of his son: and of course the sucees-
sion is a proporty, on which an attachment
will lie. ,

Filiifum., says the Digest, sunt, ipso jure et
tminediate heeredes, ut quasi pro ipsis defunctie
habeantur, dominiumque rerum. patérnarum,
magis eontinuari in illos, quam transferr:
videatur. L. 11, ff. de lib. et posth. The as-
cendants, being forced heirs as well as descen-
dants, the same principle must apply to them.

Forced heirs are'scized in full right by the
death of the ancestor. Civil Code, 234, ari. 122,
Nay, such an heir transmits the inheritance of

-his own ancestor to his heir, without having

accepted it. T4, 162, art. 8. The heir can
only be deprived of the estate in cases provided
by law. Id. 174, art. 126. 6 Pgnd. Franc.
869. JNupoleon Code, 781. When there are
no forced heirs, the instituted heir has the seiz-
ure. Civil Cods, 284, art. 124.

. 'This seizure lasts till there be a renunciation
or refusal to accept, and this renunciation shall
not be presumed ; but must be proven to have
been made, according to the forms provided by
law, Every man is presumed te be solveunt,
his samccession is supposed worth accepting,



OF THE STATE 0¥ LOLISIANA.

and in renouncing it, the legal heir abandons a:

right and nemo fecile presumitur donare. 9
Pand. Franc. 85. 2 Jurisp. de lu cour de cus-
sation. 2 part, 420. Civil Code, 16}, art.
89. :

Before the renunciation, therefore, the proper-
ty is in the legal heir, and must be subject to
the payment of Lis debts. 'We have scen that,
if he die before any act of acceptance, with-
out having renounced, the estate of his ances-
tor is in law so far considered as vested, that it
constitutes a part of his own, and passes to his
heir: if it pass to his heir, it mast be in the
hauds of the latter, subject to the debts of the
immediate ancestor. It would be strange that
property net liable to the debts of a man, du
ing his life, should become so by his death.

Admitting that the estate of the ancestor does
not vest in the heir till after an acceptance, the
creditors of the latter have over it the same
power, which their debtor has. When an inscl-
vent debtor refuses to accept a rich inheritance
in fraud of his creditors, and with a view to pre-
vent them from being paid out of the property,
which such inheritance would give him, his
creditors shall be admitted to accept it for him.
Civil Code, 162, art. 83. The creditors of the
heir, who refuses an inheritance to the preju-

PRV
P

ast™n Distine

June, 1820
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Eastn District. dice of their rights, can be authorised bv the.

June, 1820.

OV

Asvor
vs.
WINTER.

dge to accept itin the name of their de .tor,
and in his stead. Id. 164, art. 92.

It is objected that the debtor mnst be insol-
vent and have taken the benefit of some act for
the relief of debtors of this descripion. T.is
is not the common meaning of the vword.  Civil
Code, ¥, art. 1+. Many persous are said to
have died insolvent, who never took advantage
of any such relief, and in the 92 article, the
code speaks of a debtor, in general terms, with-
out restraining its provision to insolvent ones.

It is objected that no single creditor may be
admitted to accept, ou the refusal of' the heir.
True it is; but cthe petition expressiy prays that
all creditors who choose to do su, may be per-
mitted to accept.

The Napoleon Code, art. 798, has the same
provision, and under it a single creditor has
been permitted to accept. 6 Pant. Fraac. 394,
4 Sirey, 2 part 167. 7 Ld. part 2, 719.
Code Civil annote, 273.

The defendant either refused to accept or he
did not; if he have our attachment holds tire
property ; if not, we have a right to accept
him.

Lastly, it is said the defendant cannot be
compeiled to appear. If the estate vested in
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him, ipso fucto, by the death of the ancestor, Eastn District

then tie has been cited, and had notice of the suit,
by the attachment of his property. If it did
not, then he comes within the provision of the
statute, When an absentee, not possessed of
an estate within this territory, susceptible of be-
ing allministered by a curator, shall be, either
direc'ly or indirectly, interested in any suit, it
shall be the duty of the judge, before whosh
the suit shall be pending, to appoint a proper
person to defend the rights of the absentee, if
he be not otherwise represented within this ter-
ritory, and if he has not himself appointed an
attorney. Civil Code, 14, art. 8. But his ap-
pearance and answer cures all defects of cita-
tion, if there were any.

Smith, for the defendant, The question that
obviously first presents itself in this cause is,
has the court jurisdiction of the matter ?

Certainly not by consent; by what tuffi-
cient process then can the defendant be made
amenable Lere to the plaintiff’s demand? By
the record it appears, that the citation (prayed
for and issued) has not been in any manner signi-
fied to the defendant; it equally appears, that
he could not be competently cited, that he is a
stranger, a native and inhabitant of New-York,

VoL, VI 23
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Es:t'n District. abd  then, before and since, 1esldent out of our
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Does the 1n3unct10n on the executors mhlblt
ing the dehvermg over, to thg defendant of one
third of the mheutance, supply ‘the place of the
abortive c1tatwn, or, at all contrlbute to make
parties to the suit? They were not called up-
on to answer; and tbey were ub\mudy not
competent, m the name of the defendant as a
forced heir to resist this dem-md on the oue hand
to compel his acceptance of one thlrd of the in-
heutance, and on the other, to sue themseh es
and the msntnted heirs for a reduction of be-
quests, and a partition of the succesgion, in
violation of that very instrument, which the law
makes it their duty to defend and execute. }

If then the defendant be before the court, it
must be by virtue only of the a*tachment A
suit by attachment is a preceeding in deroga,-
tion of ihe civil “and commeon law, and of the
first nn}clple of the law of nature. l*or it. is
an axiom of Ltemal Justlce,, that no man can be
cendemned without baving been heard. And
on this firm basis ;-g:vstvglt,he, general rule of ani-
versal pmcticg_,irgﬁngi,g:i(ng, in order to the juris-
diekion of a court over a party, some personal
notlﬁw*mn, apprising bim of the mature and ex-
tent, of the dewmand againgt bim. [ Curia Fe-
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lipico, tit. citation. fo. 65. ch. 42. m0.2. ) Esst’n District
The extraordinary process of attachment has w
Been introduced forthe. encouraz;emént of ‘com-  Aston
‘merce, by facnlitatm" the re(fovery of debts, Wicern,
aiid thereby’ enldrvm«' the sphere of credit.
Bemg an exception to the general rule, and s
very flgorous proceeding, it must be construed
stﬂcﬂ) Shall the plaintiff, then; in the first
place. have the betefit of an. attachment more
thau o-e\tenslve with the prayer of his petition ?
"He has prayed for the attachment of a particular
fund in the ‘hands of Edward lenwston,
Esquire,-as garnishee : but not for the attach-
ment of any other fund, nor, has he asked in
general terms for the attachment of all the pro-
p&rty of the defendant, within this jurisdiction.
: So far, therefore, as the process has pursued
the' prayer, the evidence in the cause-shews
the attachment to be void: since the fund of
M. Livingston’s debt had been regularly as-
signed by the defendant and received and ac-
cepted by the agents of the persons to whow it
was assigned, long before the date, even of the
judgment alleged as the plaintiff’s titie (sce
assignment -and Harmaw’s deposition.) Pro-
cess, being the immediate offspring of the pray-
er of the petition, must be in strict conformity to
it. -A petition without a prayer for process; af
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Esst'n I}g;gct all, would hardly justify the issuing of any par-

une,

Jv‘_, ticular form of .it: it ‘'would not be the duty of
Astor  the court ex oﬁicw to lssue"h protess’ not- asked

Winrs. for by the parties iifterested. “Aund, certam]y, i
a petition wholly silent on that’ 'sulbjject,” if" a
prayer, for some process, could ‘be’ justly: lm‘ph-
ed’at all, merely from the exhibition of the de-
mand of a° “‘debt, it must be merely the natu-
ral and umversal process of- citation. ' '

But though the attachment was ‘ot subject’ to
th;s fatal ob_]ectmn and he deemed not the less
revular for heing extendéd, beyond the’ prayér;
to the all'eged share of Joseph Winter in this
succession, it is nevertheless without“foundation.

~Ts natare of the process of attachment, ¢ its’
very name and prescribed form, all'irﬁb&“ﬂ:“tak‘-
ing anl holding possession. The ord\em of a
enmnilsorv and exclisive parsdession séems to
be essential ' to “this process. As in.ordinary
eases, a judicial denaad is signified hy a person
al citation 5 in attachmoent, it is effecte'l by “le-
priving of that possesston of pmnerty which
every man is presnnel ts have of his owa.
Privation of possassion beiny- dee netl perhans
an aquivalent wotifieation to perqonal summons.

T this ha ‘a trae account of it, then no maa’
ean bp, by this process, drawn into court as a
defsalaat; bat hy the attachment of that of

which he hag the right of possession.
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- Now, any right of Joseph Wiiiter, whatever Bast’n District

June, 1820,

-t, mlgfit be, being unaccompamed by. posSesswn, PRy

arul resisted ‘by: the adverse possession and
rightof the institnted heirs is; at'best, but liti-
gious, and‘not to” be establlshed without a suit,
An actlou of*rgdlfctwn at'least, would be neces.
sary, in ‘which’ no§only his right' to wany thing,
But also his relatﬁ’e préjiortion of thé’ different
parts, of the bstate Wnuld I&’we to-be. established
by i\éo“mpilcated ‘suit, - Néw, is this, ia point

fo-be” settled by a“mere” attachment of his sup-

posea but-" unpﬂs"sessed*and résisted mght?
PDoes the .mere fact of the-atfachment convert
'the p\amtlﬁ' inte hig' agent for o extensive 8
pm'pose, and-gnable Lim in one'and- the same
suit, not only't‘o‘ estabhsh his dcbt against the
, defendant lmt,"*to go'on and assert the defen-
dani’s “supposed 'rights ‘as‘an heir, against the
instituted heirs:who (ag:will be sliewn) hold full
posséssion under‘the Will?* *Who would be the
defendints in such a suit? " What kind of
judgment -could "be réindered ?  Could judg-
ment 'of ‘débt> be remdered, for the' plaintiff

against’ the Jdefendant, collectively with judg- -

ment in the action of reduction, in fivour of the
deferidanit; as legal heir against the heirs' by
will ? Bat, independently of these sbockmg
incongruities 3 if the plaintiff could, for the

AsTon

w 11;{;3!;‘
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East'n District. purpose of supporting the jarisdiction of the

June, 1820.
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Asrtor
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WINTER.

court, validly assert for the defendant his rights
in the action of reduction, the jaudgnent would
be conclusive, as well, if in favour of the insti-
tuted heirs, as, if against them. And, is it
possible that the interests of a defendant in at-
tachment, as an heir of a succession (which
might be an hundred fold more valuable than
the asserted debt) could be made dependant
on the prudence, or knowledge, or care per-
haps of a trivial interest of the attaching credi-
tor ! But suppose, on the one hand, the action
of reduction to be so prosecuted to a successful
result, what would become of the surplus, that
might bhe due to the defendant, as one of the
heirs? Assuredly ‘the attachment creditor, af-
ter satisfaction of his debt, could no longer be
constructive agent of the defendant, so as to
have a right to retain fiduciary possession of
this surplus. To whom could he deliver it?
None of the other parties, to the suit in reduc-
tion, could take his place as agent. But, sup-
pose on the other hand (a very possible event)
that the plaintilf should fail in his principal
suit, not being able to prove his debt, or, being
nonsuited for some defect of form or proof;
what then would become of the action of reduc-
tion, that would have been moved by him, as
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constructive agent of the defendant, and in East'n District,

which sales, perhaps sacrifices of real, or per-
sonal estate might have been made? The
plaintiff, in reduction, would certainly then turn
out fo have been a fictitious party. The whole
proceeding in altachment would prove to have
been radically defective, and the sales, made in
such an action, though under an order of the
court, would be veid to all intents and purposes;
and this, probably te the serious inconvenience
of heirs and innocent purchasers.

If then, as is deemed manifest, a suit could
not be maintained (by the plaintiff in attach.
ment) to establish the supposed rights of the
defendant as heir, in order to lay a foundation
for the attachment, how else could it be sup-
ported ?  That is, how could it appear that
there was an attachment of property belonging
to the defendant, so as to enable the plaintiff to
prove his debt, and take judgment against him,
when the very existence of the defendant’s sup-
posed right of property must depend on the suc.
cessful result of a suit which the plaintiff Las
no power to institute ?

The remedy by attachment not only calls for
an affidavit of debt, and of the absence, or ap-
proaching departure of the debtor; but this
process having no foundation on natural equity,

June, 1820.
NtV Ny
AsTOR
s,
WirTFE,
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East'n District. Taust be, in every respect, strictly pursuaut te
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the act. The statate authorises the attachment
of the property, that is, the undisputed property
of the defendant. It authorises inierrosatories
to a zarnisies as to the fact of his being indevt-
ed to, or holding property for the defendant,
and even the exhibition of proof otherwise of
that naked fact 5 but, if the defendant’s titie be
deaied, the act provides no mde by whnich the
plaintiff can interfere to establish that title by
suit agaiust the party in possession. But, in-
dependently of the silence of the statute of at-
tachment on the sabject, since the judzment
must (i1 justice to the adverse party) be con-
clusive, whicusoever way the balance migit in-
cline, there would be manifest injustice in
thus exposing the defendaut to the possibility
of the greatest losses on account of, perhaps,
an insignificant debt. And, however, the viola-

tion of natural equity evident in the proceeding

of attachment may in general be softened in its
practical effects, by the presumption, that every
man’s distant property would be under the cou-
troul of an ageat who would, in such event,
apprize the owuer of its jeopardy, no such
reasonahle presnmption can arise, in regard v a
defendani’s uupossessed, resisted rights, to al-
leviate the natural injustice of the proceeding,
and all the evils obviously fluwing from it
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P wer to sue, in the name of another person, Eastn District.

may arise either from the appointment of law,
or  m express authority to that effect, emanat-
irz from the party concerned, or perhaps, an
authority ‘implied from the nature of the em-
ployment of an agent, or hLis relations with his
constituent, raising an undeniable presumption,
that such authority had been conferred. Does
the sitnation of the plaiutiff, in an attachment,
come uuder either of these descriptions? He
is obviously not authorised by the expressed
will of the defendant, nor from the appointment
of law ; still less can such authority, in the last
place, be implied from the relation between
them, which is a relation only of hostility.
But how is it with regard to the fact of pos-
gession? Is there any reascnable ground for
maintaining that the testamentary heirs are not,
as they pretend, in the actual and exclusive pos-
session under the will? " In the very face of the
~ fact. it is contended that they are not, on the au-
thority of what shall be presently endeavoured
to be shewn to be an erroneous construction
and application of an article, under the Lead of
the testamentary institution of heirs. 1t is as
follows :—¢ Whether the forced heirs have ot
¢ have not been instituted by the testator, they
¢ are by his death, of full right, seized of allthe
VoL. viIL 24

June, 182u.
~V N
Astor
vs.
WiNren.



186

CASES IN THE SUPREME COURT

Zast’n District, ¢ property of tlie succession, and the heir in-
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¢ stituted universally is bound to demand of
¢ them the property contained in the testament.”
&c. Civ. Code, 234, art. 122.

Would it not be enough to answer, that, in
point of fact, the will, after having been duly
proven in the court of probates, was ordered to
be executed, and that it was actually, and not
fictitiously, carried into execution on behalfl of
the instituted heirs? And that actual and not
fictitious possession was taken of the succession
in the same behalf. And does not the single fact
of the effectual sale of the real estate by and on
behalf of the substituted heirs, import the
rightful delivery of possession to the vendee ¥

- How could the possession be delivered to the

purchaser, unless first held by the vendors *

And was oot that possession peaceable, unin-
terrupted, and bona fide, as of owners, from the
day of the testator’s death? (See Civil Code.
T. Possession, 466, art. 16. Ibm. 478, art.
23 )

Before examining the context of this article,
rart. 122, p. 234, head Institution of heir ) and
the particular connexion in which it stands,
let us lvok a moment at the other and preced-
ing provisions of the code on the same subject,
which are explicit, simple, unconnected with

&
»
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other matter, and bearing directly on the ques- E

tiou, how, or by what steps one person be-
comes heir, or, snccessor of another 7

It is admitted that the several articles of the
code, relative to the state of property, or owu-
ership of succession, immediately on the deatli
of ti.e last proprietor, ave to be su construed,
so that all, if passible, may stand. It is but the
application of a familiar rule of constructisn.
Now, by recurring to the head ¢ of acceptance”
of the inheritance, the only source, one would
suppose, from which light could be expecled (o
be shed on this point of inyuiry, we find it ex-
pressly enacted, that, no person can be com-
pelled to accept an inheritance, in whatever
manner it may have descended to him (art. 71,
p- 160). Bat, if (on the idea of the plaintiff’s
counsel) already, immediately on the death of
the ancestor, and ipso facto merely, a man be,
of necessity, actually seized as heir; to say,
that he is not compelled to accept the inheri-
tance, or, at least, to take it withoul acceptance
is abuse of language. If so, then, by the plain-
tiff’s construction of art. 122, p. 23+, on which
alone, he relies to shew the actual possession
of the defendant, it is manifestly made to abro-
gate the article already rveferred to, which, un-
equivocally gives him an option on the subject,
art. 74, p. 160.

187
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Bat, in addition to the ariicle aJording him
this option, it is further exoressly enacred (urt.
72, 73, p. 150, 2 ) that tue a ceplance has tiaz
effect of giving him seizin of the succession
entilling him to all the rights, and subjeciing
him to all the oblizations of the ances.or. 1t
such be the effect of the acceptance. then, with-
out and until acceptance, that eifect cannot nave
begun to exist, as wanting its eficienl canse.
Unless it can be shewn to be wae in juri=piu-
dence, though false in philosophy, that an effect
can exist without a cause: and that in law,
cause and effect are co-relative terms. This
article, therefore, also, must fall before the
plaintiff’s sweeping construction of the art. 122,
p- 23k

But is it frue, that we are obliged to see in
that article an inlended repeal. or a contradic-
tion of the precedinyg articles in question?
though all were ewvacted and promuigated as
law at one and the same time ? 1f from the
context, such intention or contradiction be not
evident, it must receive another coestruction.

Let us examine it. ¢ Whether the furced
beirs have, or have not been instituted by the
testator, they are by his dea'h, (that is, not in
virtue of any declaration of his wiil and de-
pendeatly on it) of full right seized of all (he
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proj.erty of the succession, and the heir institut- Eastn District.
ed uaiversally (far from being entitled merely Jm
“on zeceunt of his institotion to deprive them of  Asor
the right allowed by law, to accept, if they Wures.
choose) is bound to demand of them the pro-
perty contained in the testament, &c.
T'his provision, both from its context and from
the head under which it stands, seems to be
de. laratory of the rvights of forced heirs, merely
as they may be opposed by those of an heir
instituted universally : exhibiting them rather
in that relative light, than in an absolute man-
ner, defining and analysing the particular fea-
tures of their bereditary cheracter: and in-
tended to protect such legal heirs against the
effecis .of a testameunt in favor of another per-
son, tending {0 give him possession of the
estate. Ifsurh be the real olject, then thereis
no necessity of converting it against them, into
a privation of a privilege (already secured to
them by precise texis of law concurring with
the law of nature) to wit: an option to become
heirs, to be expressed by an acceptance of the
inheritance. The legal rights of the one seem
to be viewed merely, in a geueral manner, as
opposed by the teslamentary rights of the
other. With reference, therefore, to the rights
of the instituted bLeir, the forced heirs may well

B
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East'n District. be said to be, by the death of the testator, seiz-
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ed of full right of all the property of the suc- es-
sion. For the death of the testator gives the forc-
ed heir a full right to accept the succession, and
he may maugre any bequest or institution, subse-
quently exert that right, which does then by its
retroactive effect (but still, only fictitiously) give
him seizia from the death of the testator ; but
bow ? By causing him to be considered as if
he had then taken possession of the estate.
But with reference to his own right to an op-
tion on the subject, there is nothing in the phra-
seology of the article to oblige us to conclude
that it was intended to trench upon the freedom
of his consent, more especially since such a
construction would be revolting to natural jus-
tice, and draw after it a virtual repeal of the
preceding articles, 71, 72, 73, 71, p. 160, 2, of
the code. The ancestor at his death, by a
presumption of law, is supposed o consent to
the transmission of his estate to his legal suc-
cessur, which, like every other case of the alie-
nation of property remains without effect and
void, unless followed by the consent of him to
whom the law would consign it. The effect of
the acceptance, in giving this new seizin of the
succession, may perhaps, not inapily be said
by its magnitude, to cast into shade and oblite-
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rate to the eye the interval of time between it East’n District.
and tle death of the ancestor. Further, this m'
fictitious antedated seizin ensuring the accep-  Aston
tance, must like every other fiction of law, be Winter.
adopted in so far as it is favorable to the party
for whom it was created ; but never be tolerat-
ed to his injury.
To conclude then on this branch of the sub-
ject, this seizin of the forced heir spoken of
(a. 122 ) as derived from the death of the tes-
tator, when taken in the connexion in which it
stands, is to be viewed rather as an avoidable
benefit than as a fact : and, that, in the train of
events, beginning with the death of the ances-
tor, the heir may be said to be seized in fact,
in the following order of time and manner, and
to the following eflects : 1. By acceptance,
the heir becomes in fact seized, as the true
effect of it, according to the 73d and 74th arti-
cles, p. 162, under the head of acceptance of
the succession.
2. Which acceptance, by operation of law,
has a retro-active effect reaching back to the
death of the ancestor ¢ causing him to be con-
sidered, as if he had taken possession of the
estate’ at that time, according to the 72d arti-
cles, p. 160.
3. And thus (that is by virtue of the accep-
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East'n District. tance) he hecomes not actually, bat throngh thiis
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legal fiction, seized by the death of the ancester
according to article 122, p. 23+, under the head
of institution of heir. But stili fiction can he
nothing morve thaa the resemblance of trath :
anil until what is the trae eJect of acceptance
come tn he produced by its effiieat canse, the
very archetype has not yet been formed from
which to shadow oat thut fictitions seizin which
is referred back to the antecedent period of the
ancestor’s death.

Bat it is next coniended, that thongh the at-
tachment he not sustainable o acconut of any
seizin of the defeadant, still the plaintif, as his
creditor, has a rizht to accent the succession in
his stead: and for this position, the following
provisions arve relied on.

1. ¢ When an insolvent debtor refuses to
accept a rich succession iz fraud of his credi-
tors, and with a view to preveat them fro.n be-
ing paid out of the property, which such inhe-
ritauce wouid give him, his creditors shall be
admitted to accept for him,” Civ. Code, 162,
art. »3.

2. « The creditors of the heir who refuses
an inheriiance, to the prejudice of their rights,
can be authorised by the judgze to accept in the
name of their debtor and in his stead.” Crvil
Code, 1G4, art. 92.
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Now. the idea that would seem most obvious- East'n District.
ly {ravise froma perusul of these articles, with- w'
“out reference to any particular case, is this :  Aston
Since the right of the supposed creditors is Winten,
made contingent on the fraudulent refusal to
accept, they import in the first place, on the
part of the debfor an election; and that his
right to an election musi be concluded (or if
exerted adversely to them, must be defeated)
by some judicial proceeding against him ; te-
sulting (according to the first provision) in the
creditors Dbeing ¢ admilted to 2ccept for him® :
or, according to the second in their Dbeing
¢ anthorised by the judge to accept in the name
of their debtor, or in his stcad.” If so, then
the first step in the proceeding (and without
which, the court conld not take jurisdiction of
the eause) is, that the debtor must be cited to
shew cause. For without that reasonable no-
tice, there could be no party defendant; no
competent judicial proceeding, in which to es-
tablish against him, the very material facts re-
quired to be made out by the creditors. In
this case then, there being no citation, the
plaintiff has not entered on the threshold of the
proceeding,.
But has the plaintiff even, so established his
character of creditor as to entitle him to chal-
Vou. v, 2
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Eastn District. lenge this single privilege against the will of
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the testator, and against the rights of the in-
stituted heirs, and against-the general rule of
law, protecting the freedom of heirs in the ac-
ceptance of successions ?

Creditors, of whatever description, may,
with reference to their debtors, be divided into
two classes. Creditors of solvent, and of in-
solvent debtors.

With regard to solvent debtors, suppose a
holder of a bill, or note, or boud, for instance,
should come into court, alleging that his sup-
posed debtor is heir of an inheritance which he
refuses to accept in order to defraud or injure
him. .

Would he not be told ¢ first, prove your
debt ;”” your debtor has a right to be heard,
and to this end, he has a previous right to le-
gal notice ; after he shall have been heard, un-
til (by your recovery of judgment against him)
ke can be allowed no longer to deny your debt,
it will still be incumbent on you, to shew, as a
matter of distinct inquiry, two very material
facts. 1. ¢« That an inheritance has accrued to
bim, which he has refused.” 2. ¢« That the
refusal is intended to defraud, or actually in-
jures you. For you are urging in your favor
an exception to the geuneral rule protecting the
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freedom of heirs ; and against these strong alle- Eastn Districe,
gations also, he will have a right to defend J:“j’vlbm
~
himself, and to insist on personal citation.” AS:SO“
But, how could the fraud or injury proceed- — Wixwsa.
ing from a solvent debtor be completely prov-
ed 7 Not by the vague aud negalive opinions
of witnesses as to the non exisfence or inacces-
sible sitnation of any other property, but hy the
experimental proof ¢f an execution, the stated
test appointed by law to ascertain how {ar pay-
ment of a judgment can be eflectuated. And
vntil search by the sheriff, an officer sworn to
do that duty, has been made in vain, and duly
certified into court the highest proof, the case
could afford of that fact, would not have been
produced. The nccessity of it, in such case,
may be likened to the required proof, the subye-
na of an absent witness, on a wotion for a con-
tinuance ;: or, the sheriff’s return of non est
inomtus, in order to fix the responsibility of
bail. Seo long as a debtor is liable to he sued
by an individual creditor, so long is he liable
to suffer execution, and his case to afford that
practical proof of his fraudulent, or injarions
refusal of a succession.
This then must be the course of proceeding
of every creditor so situated, against every heri-
table debtor, except only, in the case of declar.
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East'n District. ed insolvency, in which the estate of an in<ol-
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vent becomes vested in the mass of his credi-
tors, which in common with the estate and the
insolvent himself, are represented by syndics,
or assignees.

This construction of the articles 83, p. 162,
and 92, p. 164, is the more confidently urged,
since it seems best to reconcile them with anao-
ther provision which prescribes the mode of re-
covering for a forced heir, his share of a suc.
cession hequeathed to others, and which strictly
limits the richt to sue for the reduction of the
bequests to the forced heir himself ¢ his heirs
or assigns.””  See arf. 28, p. 214

For, in the case of an avowed insolvent, the
represented mass of his creditors would be
¢ his assigns’ and in that of a debtor on exe.
cution, a continuance in prison, or a conceal-
ment or withdrawal of liis person from the reach
of process {constitnting under all bankrapt and
insolvent «ystems, acts of hankruptey or insol-
vency) and affording the proper proof of a frau-
dulent, or iujurious refusal to accept. would
jn=tify a decree in like manner, appointing the
execwiion creditor ¢ his assignce™ for that pur-
po-e.

But, has the plaintiff here, a right to issue
execution ? He has never issued an executicn
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even in New York (v Lere judgment for part astn District

of his dem~1.d was cbtained) to test the practi-
celility of recovering payment there? He
conld not at the commencement of this suit,
have issued execution there, without a revival
of 1is judgment of tw o years old by scire fucias.
g Jhrs. 79, Vunderheyder vs. Gurdinier,
Put. independently of this reasoning, the
deferdant is a stranger, and as such, neither
entitled to the benefit, nor <cbject to the opera-
tion of vur laws, unless he first voluntarily sub-
m’'t to our jurisdiction. .
Theugh tlke character of a stranger, and that
mevely of au ahsentee, coincide in this one par-
ticalar of wot being persvnally present, still
there is an intrinsic difference between them.
The character of an absentee is known to our
laws, by a precise descripiion, and w hicl: there.
fore admits of no other. He is defied to be &
person who kas departed his accustcmed domi-
cil, er usval place of residerce within the state.
To Lim belong a series of rights, commencing
with the commencement of his absence, and
gt'adnally/ diminiching, passing fiom the pre.
sumption of ahsence to the declaration of ab-
sence, until at length, they become evanescent
and lost in the rights of his presumptive heirs,
which rise in a corresponding series, graduvally

Juzr e, 1820.
eV g/

AsToR
s,
VInTER
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East’n District. augmenting from the provisional possession un-

June, 1520.
Nt

Asror
vs.
WINTER:

der security, to full possession, without security
or accountability for their administration, uuntil
it terminate in the acquisition of the absolate
property of the estate. Can this idea, be iden-
tified with that of a mere stranger to our laws
and jurisdiction ? Where is his accustomed
domicil, from which he must have departed in
order to bezome an absentee ? He resides in a
country whither our laws cannot reach him, or
his concerns.  How then can they take cogni-
zance of any of his movements of departure or
return? Counting from what point of time,
ghall the legal presumption of his ahsence atise,
entitling his heirs (if our laws could take notice
of that relationship) to claim provisional posses-
gion of his estate 7 Or, when shall be pro-
nounced the judicial declaration of an absence
which has never hegzan,

The truth is, the laws of every state are
formed for the benefit, exclusively, of its own
inhabitants, or of those, who have voluntarily
performed some act, that subjects them wholly,
or in some respect to its jurisdiction. This
results from the very natare of civil societies,
and the name of municipal law. T'o suppose
a more extended sphere of operation, or object
of legislation would lead to the idea, not pro-
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perly of the effects of law, but of a conflict of Eastn District

sovereignties.

The complex idea of law embraces neces-
rily, the more simple ones of reciprocal power
and obedience. Aund if the municipal law of
one state could be imagined to be intended in
any degree to influence the rights of the inhabi-
tauts of another, as such——then, since what (in
this respect) would be true of it, would be true
of every other nation, it would involve this
absurdity, that the inhabitants of each and eve-
ry nation could be subject at the same fime,
to different and contradictory laws.

It follows, that the laws of this staie on the
subject of successions for instance, however ze-
neral may be the terms of description of the
different classes and rights of heirs (though
literally broad enough to embrace all mankicd
without exception, in so far, as they contain no
express national discrimination of individuals)
still they cannol be construed to extend teo
strangers who have never voluntarily, by any
act, subjected themselves in any degree or re-
spect to our jurisdiction, and of course not to
the defendant in this cause. 'To ascribe to our
laws a wider range would he to impute to our
legislature the folly of a law without a sanction,
a vain and idle form which in this court at least
is an inadmissible supposition.

June, 1620.

N/

Asror
8.
WINTER
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But, where after all, is the frand on the
plaintiff or injury to his rights as a cre:ti=- ?
Both parties heing inhabitants of New- Y.k,
the relations between them there, conid alone
be adopted as the ground of decision i t e
cause. Could the plaintiff contend in a conrt
of justice in New-York, that the defealin' -vis
seized of a succession hers in virtue Hf laws (o
which he was not subject 2 Or, that his omis-
sion tolay claim to an inheritance in Louisiana,
was a refusal in frand and preju lice of ki~ cre-
ditors, anthorising the plainti as one of thew,
to accept in his stead in the charicter of a fore.
ed heir according to the laws of Louisiana 7
If so, then wonid a New-York judicature be
deciding on the rales of ianeritance, and the
rights of lier citizens, according to the lavs of
another state in contradiciisn to her own.

But, suppose the defealant even came to
Louisiana, and recovered one third of the suc-
cession as a forced heir, could he not have been
afterwards compelled by a court of equity on
his return, to account for the amount to the in-
stituted heirs ?  Or, if the plaintiff’ could now
recover by this attachment, in the face of ail
other objections to if, could not the instituted
heirs afierwards, in equity there, compel him
to refucd? Would not a court of chancery
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there, say tn the defendant in the one case and Fast'n Dlisgt;ict
to the pl-intiff in the other: «it iz the duty of :::,\f
a zood citizen first to snbmit to the laws of his Aston
own ceuntry 3 as well, the laws regulating desg-  Wivren.
cents and testamentary dispositions, as any
others. So, we cannot take notice of a foreign
law, as binding on one of our own citizens, to
which he has not submitted, much less would
it hecome us to enforce his submission hy pro-
nouncing him guilty, according to such fereign
law of a fraud upon his crediters: and a tes-
tanen’y, executed kere in dne form by a compe-
tent testator, in favor of competent heirs, shall
be carried into effect, and enforced as between
our nwn citizens, as well concerring property
abroad, as at home : and, that it shall rever
be permitted to the (defendant as) preterded
leeal heir by a foreign law, or Fis crecitors, to
evade the operation of our testamentary laws,
by laying claim to property ahroad which they
know to he by our laws the preverty of nthers
in exclucion of them.” £ See, in the suppert of
this point, the dictum of Ch. J Tilehman, 4
Bivney, 872, Bank N JAmeri. ve. JCall.

If such would be the principles of a decree
of a court of chancery in New-York, cught it
not be the rule of this court in this cause ?
“ We always import (says lord Ellenborough)

Vor. vur- 26
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1
Eastn District. together with their persons, the existing rvela-

June, 1820.
[ S

Asron
8.
WINTER,

tions of foreigners, as between themselves, ac- .
cording to the laws of their respective coun-
tries : except indeed, when they clash with the
rights of our own subjects here, and one or
other of the laws must necessarily give way,
in which case our own is entitled to the prefe-
rence. This having been long settled in prin-
ciple, and laid up amongst our acknowledged
rules of jurisprudence, it is needless to discuss
it further.” 5 East, Potter vs. Brown, 131,

MaTueEws, J. delivered the opinion of the
court.* 'This is a suit of attachment, in which
the plainiiff claims a debt, as set forth in his
petition, and requires that the defendant should
be compelled to accept an inheritance, descended
to hum by the deaih of his son Samuel, or that
he, ihe creditor, or his relusal, should be autho-
rised to accept it in his name and stead. The
prayer for an attachment is confined to a credit
of the defendant, in the hands of E. Living-
ston.

The object of the action is to obtain the bene.
fit secured to creditors, by the 83d and 92d ar-
tirleg of the Code, on the subject of accepting

* Mantiy, J. did not join in this opinion, baving been of counscl
‘n the causn,
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or renouncing successions, and the prayer for an Eat’n District.

June, 1820,

attachment is intended to give jurisdiction to o~y

the court 5 the defendant being an inhabitaut of
another state, where an ordinary process of cila-
tion could not reach him. So far as it velates to
the credit, attached inthe hands of the garni-
shee, it is clear that before service of the at-
tachment, the defendant had legally assigned it
over to other persous, and it was not then liable
to be attached as his property. and did not af-
ford means to the court of jurisdiction in the
cause.

The petition states the testament of Samuel
Winter, the son of the defendant, sets forth the
legal claim and right of the father to one third.
of the succession as forced heir; although the
whole had been willed away by the testator,.
and prays that his executors should be enjoined
from disposing of thelestate, as directed hy his
will. In pursuvance of this prayer, an injnne-
tion was allowed by the judge of the court &
quo ; and a writ of attachment having issued.
in general terms was served ou the executors.
and all the property of the defendant in their
possession was attached.

Admitting that the court had no jurisdiction.
by the levy of the attachment on the credit in
the hands of Livingston ; it is contended on the

AsToR
vs
Wrvrer
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East'n District. part of the plaintiff ¢ that the defendant being

June, 1820.
VNS

Asror
s,
WINTER.

forced heir to his son is »eized de plein droit,
and of course that the succession is a property
liable to attachment.” :

The provisions of the code, which authorise
the creditors of aninsolvent debtor to accept an
inheritauce, which the latter may have frandu-
lently renounced to their prejudice, are so evi-
dently just and equitable, that the ccurt per-
haps, in its anxiety to give them effect, did not
allow, on the first hearing of the cause sufficient
importance to the ohjection of the defeudant,
made to the jurisdiction of the court below ;
on the ground of the attachment being limited
to a specific credit, which had ceased to exist at
the time of levying it. Being of opinion that
the district court was correct, in considering the
execution of the writ of attachment, beyond the
prayer of the plaintill’s petition, as irregular
and void, it is unnecessary to investigate the
question whether or no, forced heirs are seized
of an inheritance in such a manuer, as to sub-
ject it to be attached by their creditors, before
acceptance. We would only remark that it is
one of considerable difficulty in its solutivn, and
that perhaps some further legislative provisicns
would he necessary to enable our courts to car-
ry into effect the articles of the code above cit-
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ed. in czses ke the present where ordinary Eost'n I;;sgt(!;xct
precess capnot 1each the beir. o~
If ihe suit is not sustaincd by the proceedings  Aston
on the attachment, it is clear tlat nc Jegal mea- Wi
sures have been taken to compel the zppearance’
of the defendant. 1he answer of a persev ap-
peinted by the court does not cure the defect in
the levy of the attachment, whichso far from
waiving, he rleads in opjositien to the juris-
diction assumed in the cauvse. lhLe eighth ar-
ticle of the code on the subject of curatership of
ahsent persons is relied on by the appellant’s
counsel, as giving authority to tke judge of the
district court, to appoint a defender for the ap-
pellee, and that, in consequence of such appoint-
ment, he was bronght legally before the court
" to have his rights decided on.
We helieve that this rule is not applicable to
cases like the present, which is a suit insti-
tuted directly against the absent person, not
one pending before the court, in which his rights
and claims may be involved.
This view of the case precludes the necessi-
ty of enquiring into any of the other matters

offered for consideration.

It is, therefore, ordered, adjudged and de-
creed, that the judgment of the courl ¢ quo be
affirmed with costs.
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Grrrmi APPEAL from the court of the first district.

Torgy,

Parol evi. DEersiony, J. delivered the opinion of the
dence cannat

be admitted a. c0Urte  The plaintiff claims from, the estate of

gainst the con. William Talman, of which the defendant is

oflading.  curator, a balance due for freight of a quantity
Under the £ Col b ; hi di ‘ 181 .
ral issue, O olumbo- s o

fhe defendant root, shipped in May, 7, on

cannot give a board the Governor Griswold, a vessel belong-
snother con.

tract in evi-  ing to the plaintiff’s firm, bound from this poet
dence. to Philadelphia. ‘

The evidence shows that ‘this merchandise
being consigned to no particular person, the
owners of the vessel kept it in store for about a
year, and that receiving no instructions as to
the disposal of it, and the freight remaining un-
paid, they finally caused it to be sold, when
the price of sale fell short of the amount of
freight, '

“The. defence set up against this action was
the general issue s and the plaintif having
supported his claim by sufficient evidence, there
will be no difficulty in affirming the judgment
of 1ie district court, unless the defendant has
s ~~ceeded in showing that the counter evidence,
» .+ Ye tendered below, was improperly re- .

CENTER vs. TORRY.

P

| ¢
$ N
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The first was the testimouy of John W. Od- Bast'n District.
u71(,’ % <
die, by which the defendant offered to prove (_~~_
that the contract of freight was made with said  Crvren

Oddie, and that the deceased had no interest in Tokas.
it. This was rejected on the ground that the

bill of lading, expressing the shipment to be

made by Torry and Talman, was in the hand
writing of Talman himself ; and that against

this instrument, no parol testimony could he ad-

mitted.

The second piece of evidence was for the
purpose of showing that the fieight of the Co-
lumbo, was not contracted for with the plaintiff,
because the room between decks where it was
stored, bad been chartered by another person.
This was rejected on the ground, that the de-
fendant ought to have pleaded specially this
different contract, and that under the issue, he
could not show it in avoidance.

‘We think in both these positions, the district
judge was correct.

It is, therefore, ordered, adju.dged and de-
creed, that the judgment of the district court be
affirmed with costs.

Livermore for the plaintiff, Morse for the de.
{endant.
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Fast’n District

June, 1820. CENTER v=. STOCKTON & AT,
[ a'e W
CENTER . .
vs. ArreaL from the court of the first dis!rict.

STOCK IOV & AL,

If quesions Derpiayy. J. delivered the opinion of the
of law arc¢ sub- . . e ..
mitted to :he Conrt.  ‘The plaintiff, as surviving partner of

jury to b - . -
Ty foundr - the house of Ripley, Center & co. of New-

their finding 1.3 vers dofo: Pyl
ought 1o be York, claims from the defeadants the reim

disregurded.  hypgement of a halance due them upon a sum of
If answers to i

mtu‘rogmzl'ies money, which they advanced on a shipment of

are sworn to "

abroad, wonght tobacco to themn consigned, but the sale of

to apoear that .

the ofii .r vus Which fell short of the awmount se advanced.

autnorio, oy . . o .

the s ot e L he principal gronad of deience is that the

cortatay, toad-

Tt Sier 0atas,
Ifthe  swer

does not np-

pear w be pro- B »org & e, the owners theresf to the know-

perly sworn to, ;

it needs not be ledue of the plaintiffy and that, if any tiing is

eXCr Dled (0 a> " . ~

anmsuficient  due vn account of that tobacco, it is due by the

answer.

tobacco was not the property of the defeadants,
but that they shipped it as agents for Seth

owners, noi by the defeadans.

The trial of the case bel-w tias been crowd-
ed with incidents, which will he examined as
it may be found necessary. Bat the first and
maiv difficnlty is to ascertain whether the facts
are settled by a specia! verdict, as contended
for by the defendants, or still open for exami-
nation, a5 the plaintiif waintains.

Facts have been submitted on both sides to
the jury, in the manuer prescrived by the tuth
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seciion of the act of 1817, entfitled ¢ an act lo ‘il}i:lxphl‘igtglact.
amend the several acts enacted, to organise the m
courts of this state, &c.”® By that sectioy, it Ch::qn
is provided that, when either of the parties srockron&a
shall require it, the facts set forth in the peti-
tion and answer shall be submitted to the jury,
to obtain their special verdict thereon ; and
that ¢ {he jury shall be probibited to give sny
general verdict in tke case, hut only a special
oue on the facte submitted to them.”

Where the facts, so submitted to the jury,
are altogether unmixed with any question of
law, there is no difficulty in following the above
directions. Tut when, under the name of facts,
questions involving law and fact are presented
to them, what is to be done ¥ In aformer case,
Chedoteaw’s heirs vs. Dominguez, 7 Martin,
440, this point came hefore us, in a collateral
manuer, and we there expressed a disposition
to consider as a general verdict, one in which
among the facts found separately, there hap-
pened to be a general finding on one of the
questions put to the jury. But, being now call-
ed upon to decide directly, whether or not such
a finding on one of the questions will so far al-
ter the nature of the verdict as to make it a ge-
neral, instead of a special one, we must exa-
mine the point by itself, and pronounce withont

VoL. viur oy
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East'n District. any regard to the opinion in which the ques-

June, 1820,
TV Nl
CFNTER

tion was treated collaterally.

The act under which facts are submitted to

8.
Stecwror&ar. & jury 1s the paramocunt law which we are to

obey. It makesit on one side the du.y of the
parties to submit nothing but facts, and of the
judge to suffer none to go to the jury bat such
as are pertinent, and on the other side it impo-
ses on the jury, as a rule of conduct, not to per-
mit themselves to give a general, instead of a
special verdict. Under this law, the parties
here have presented, the judge has approved,
and the jury have decided, what they must be
presumed to have considered as facts. Among
them, however, there happens to be a question,
which involves matter of law as well as of fact.
Mast the finding on that question vitiate the
whole verdict, and make all the other questions
and answers stand, and the finding on the
question of fact and law be deewed illegal and
null ?

There is no plainer rule than that any thing
done contrary to the prohibitions of a law is not
only usecless, but void : ea que lege fieri prohi.
bentur, si fuerint facta, non solum inutilia, sed
proanfectis etinn habeantur. In a case like this,
where the puties pretended to actunder a law,
prescribivg the mauner of submitting facts to a
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jury, and prohibiting the jury to decide any thing Ea;m:( rf;},'(}“‘
else, so much of the statement made by the
parties and of the verdict found upon it, as ~ Cr¥Te
went beyoud the limits established by that law Srocxion& a
is, of convse, void 3 it is to be taken pro infecto.
What then is to become of the remainder of the
verdict? Tt must be viewed, we think, as if it
had never been mixed with any heterogenous
matter. But because the parfies involuntarily
(we are unwilling to suppose that it can be
done intentionally) should have submitied to
the jury some matter of law under the name of
fact, to make all their findings on naked facts
go for nothing, would bhe, we apprehend. coun-
tenancing inattention atleast, and enabling sui-
tors to avail themselves of their own wrong.
It may be further observed, that the law hav.
ing prescribed three modes, in which facts muy
be brought up before this court, ene of which is
to cause the facts to be settled by a special ver-
dict, parties who have made their choice of one
of those modes, ought not to be indulged in an
attempt to set it aside, by showing their own
misiake ; that they must be bound by their own
acts, that if those acts are imperfect, the fault is
theirs, and the inconvenience must be theirs
also.
We think, therefore, that the verdict in this
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East'n District. case 18 to be considered as coutaining the facts

June, 1820.
(Ve )
CE~NTER
g

on which we have to decide. Bat bhefore we
proceed to examine them, we must ascertain

$rocxron & ar. whether, as the plaintiff has complained, cer-

tain evidence which he had a right to lay be-
fore the jury was wrongfully rejected. That
evidence consists of answers to interrogatories
propounded by the defendants to the plaintiff.
The defendants ohjected to the reading of them
on the ground that they were not sworn to be-
fore a competent officer 5 to which the plaintiff
replies that the offi:er was a competent one,
and that, could his competency be excepted to,
the exception was made too late. The rale, on
which the defendants rely, requires exceptions
to insnfficient answers to he made within three
days after the answers arve filed. 'This, we
think is not applicable to a case where the an-
swers are «aid to be the sime as no answers al
all.  Asto the campeteacy of the officer, before
whom they were sworn to, we are of opiuion
that it was the duty of the plaiutiff to show that
by the laws of New-York a nolary public is au-
thorised to administer oaths in such cases as
this, because the fauction of adiinistering
oaths, which is generaily one of the atiributes
of judlicial authority, is not to be presumed to
have been given specially w au officer not judi-
clal.
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" On the merits of the case there is no diffcul. East'n District.
tv. The special verdict seitles the main point w.
in controversy, to wit, that the Dbills of ¢x- Cevrem

. change, the balance of which is here claimed, StocsTon & ax.
were given to the defendants as agents of Seth

Briggs & co. the owners of the tubacco.

It is, therefore, ovdered, adjudged and de-
creed, that the judgment of the district court be
affirmed wilh costs.

Liverncore for the defendant, Morse for the
defendant.

—— —

.- £

HARRISON vs. LAVERTY.

ArpeAL from the court of the first district. Parol evi-
e dence cannot

. o e b 1 -
MarTIN, J. delivered the opinion of the court. gzi;?sltvetlﬁeacon.

o s . : ts of a deed.
The plaintiff obtained an order of seizure and 3% 1%

‘ tv gives part of 3
sale on a mortgage, given by the defendant to £77°° Part o 2

secure the payment of a note for 81016, 66 cvidence, the
other has a

avnexed to the record. right to draw
the whole of it

The mortage was contained in a notarial sale out, on the
of several lots sold by the plaintiff to the de- dom
fendant for %3050, for which the latter gave
three notes of $1016, 66 each. \

The answer states, that, « true it is, the de-

fendant made the notes and mortgage mentioned
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East’'n District. in the petition, but it is not true that the pur-

June, 1820.
\ " e
HarRisox

LaveRTY,

chase money now claimed by the plaintiff is
due; on the contrary the defendant avers that
the two first notes have been paid, and likewise
the further sum of 81000 was paid by W.
Boyd and son, for the defendant, to the plain-
tiff, on account of the price of said lots,
which leaves only a balance of B15, 66, which
the defendant has always beea and is ready to
pay.”

There was judgmeut for the plaintiff, and the
defendant appealed.

The evidence, which comes up with the re-
cord, is composed of two documents and two
two depositions.

1. A note of the defendant to the plaintiff for
1000 dollars, payable six months after date,
with credits on the back amounting to the whole
sum, paid by W. Boyd & son, to the plaintiff.

T'u1s note was produced. by the d(-fendant on
the motion of the plaintiff.

2. A receipt for said note, after it was pald,
from the defendant to W. Boyd and son.

1. W. Rey, a witness for the defendant, prov-
ed the paywent of the note for 4000 dollars,
and deposed that in a cunversation between tue
pariies, Ge heard the plaintiff say, he bad made
an ex.elient bargain in the purchase of a houge;.
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and being asked what profit he would take East'n District
tiierefor, said 1000 dollars. That the defen- VV\ J
dant purchased the house, and he understoed Harrisox
from both parties, that the above note of 1000 Lavearr.
dollars, was given in consideration of this pur-
chase. That the 1600 dollars profit of the
plaintiff was to be paid by repressing cotton,
and all but the last item (182,66) was so paid.

2. Davidson, a witness of the defendant, be-
ing interrogated by the plaintiff, says he took a
cotton press from the defendant, who, on this
occasion told him, he had purchased some pro-
perty from the plaintiff and given him a 1000
or 1500 hundred dollars profit, which was to
be taken out in repressing cotton.

On his cross examination, the witness added
that the property he mentioned, was purchased
by Harrison at a sheriff’s sale for 3050 dollars,
and by him sold to the defendant, and is the
property of which part of the price is now de-
manded.

It was admitted that the plaintiff at the she-
riff’s sale gave 3050 dollars for the property.

There was no bill of exceptions, but an entry
was made on the record, that the testimony was
taken subject to every legal objection. :

The defendant urges that he has shewn that
he purchased these lots for 3050 dollars, as ap-
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East'n District. pears by the deed of sale annexed to the pet:-

June, 1820.
(W ot W

H wwnisox
vs.
Laverry.

tion, that the plaintiff has received payment of
two notes of 1016 dollars, 661 cents each, and
from W. Boyd & son, on the defendant’s ac-
count 1000 dollars, in all 3033 381, leaving
only a balance of 16 dollars 66 cents. "Fhat
the parol proof, introdaced by the plaintiff, and
excepted to by the defendant, that there was a
verbal agreement to pay 100) more than the con-
sideration money mentioned in the deed, was
illegal and must be rejected.

He insists that this case canunot be distin-
guished from that of Clark’s ex’rs & al. vs.
Furvar, 3 Mnrtin, 3+7, in which similar evi-
dence having been received by the judge a quo
this court held, afier solemn argument, that the
evidence was illegal, and that the payment
must be imputed to the purchase money ex-
pressed in the deed. He argues that’in the pre-
sent case, the consideration of the note of 1000
dollars has been gone into, and the resultis that
there was no legal consideration. That in
consequence of this, as the note is still in the
hands of the original payee, the maker may
avaii himself of this want of consideration, and
demand that the money thus paid may be im-
puted to the discharge of the purchase money
mentioned in the deed.
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It appears to us, no part of the parol testimo- rastn Mrict,
ny was admissible. The deed of sale hears @:,ti)
date of the 3d of April. 1818, and acknowledges H 1meov
that the lots are sold for 3050 dollars, for wlich Lavesrr,
the defendant has given three notes of 1016 dol-
lar<, 66 cents each, for the last of which, the
present suit is bronght 3 and he attempts to shew,
by parol evidence, that another note of 1000
dollars, of a date anterior to the deed, viz. 18th
of March, 1818, was given as part of the pur-
chase money. This cannot be done, and if it
could, would certainly authorise the plaintiff to
iusist on the whole conversation, part of which
is given by the defendant’s witness, being
- related.

If we leave the parol evidence out of view,
there is nothing to support the defence,

There is no similitude hetween the case of
Clark’s ex’rs. & al. vs. Furrar and this. Here
the promise, to pay the 1000 dollars, is evidenc-
ed by a written act, executed a fortnight before

the deed of sale.

It is, therefore, ordered, adjudged and de-
creed, that the judgment of the district court be
affirmed with costs,

Livermore for the plaintiff, Hennen for the

defendant.
VoL, vl 28
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Fune, 1620, CATIN vs. IPORGENOY’S IIETRS,
(O Ve )
o AppEAL from the court of the parish and city
noﬂ::ﬂ:ﬂ ¢ of New-Orleans.

A slave, who . . . . .
hasa deed of T he plaintiff claimed the freedom of her child-
rancipation
e ren, uuder a deed from her former master, the
L 15 10 De free
2t e granors defendants” ancestor.  They pleaded the gene-

death, 15 in the . . s .

e, e Tal issue. Thele/\as judgment for them, and
8¢ itrdaber and she appealed ;;

ci dren born

fiwherinthe Phe defendant’s an(,estor in the deed of eman-

m wn while, arc

slaves. cipation produced by the plaintiff, says <1 hold,
as my slave, a creole negro girl named Catin,
aged 18 years, born in my service, from the
negio woman Martha, to whom I gave her
freedom, according to the terms of the deed,
which Iexeﬁted before the present notary,
last year, 180T, and I have offered to the said
Catin her freedom, ou certain cenditions ter-
minos ) wilich T shall express, gratuitously and
without interest, in consideration of the good
services of her mother, the said Martha. Inp
consideration whereof, I grant by these pre-
sents, that 1 emauncipate and liberate from all
subjection, captivitly and servitude, the said ne-
gro € i, wy slave, with the qualifica.ion and
condiiton (calidad y condition) that she shall hold
avd enjoy frcedom (tener, disfrutar y gozur)
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immediately after my death. But during my life Essen pistrice.

she is to remain in my service and power, con-
tinuing and contributing her services, as she
has done to the date of these presents. By
virlue of which, and immediately after wy
death, and thence forward, she may deal, con-
tract, sell and purcl;ase, appear in conrt, exe-
cute deeds, make a will, as a free person, §'c.”

The children were bnrn,é‘after the deed, bat
before the death of the grantor.

Matnews, J. delivered the opinion of the
court, The decision of this case, depends en-
tirely on the construciion to be given to the act
of emancipation, by which the appellant claims
to have been made free, at the time of the birth
of the children, for whom she mﬁ' claims free-
dom. '

‘We are of opinion that the court below has
given a just interpretation to said act, and was
correct in considering the mother to have been
of that class of persons, known to the Roman
law, by the appellation of statuliberi and that
children born from her, while in such astate,
are not entitled to freedom. :

1t is, therefore, ordered, adjudged and de-
creed, that the judgment of the parish court be
affirmed with costs. )

June, 1320.
(P Ve W)

Camx
s,
D’OrceNoY’s
BEIRS.
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East’n District,
June, 1820.

(V)

Ci1iw
vs
D’ Iasegvoys
HETRS.

A bid,ata
sheriff’s sale,
must be tollow-
edby a tender
of the money ;
oth-rwise it
may he disre-

garded.

CASES IN THE SUPREME COURT

Moreau for the plamtlﬂ‘, Cuvillier for the
defendant.

DURNFORD vs. DEGRUYS & AL. SYNDICS.
AppeAL from the court of the first district.

Marmin, J. delivered the opinion of the
court. The plaintiff obtained an order of seiz-
ure and sale of a tract of land surrendered by
the insolvent. J. Tricou and Bouligny, became
the last bidders and purchasers ofit. The land
being claimed hy a third person, and the insol-
veot’s title appearing doubtful, they refused
payment of their bid, and the plaimiﬂ' obtained
an alias order of sale or ven. exp. on which the
sheriff returned, that the bidders baviag paid
the price at which the land had b en siruck to
them, he had suspeunded the sale, tili the farthes
order of the court.

The bidders then obtained'a rule, against the
plaintiff, to shew cause why the alias order of
sale or ven. exp. should not be set aside, and
on argument the rule was discharged. .The

" plaintiff then obtained a rule on the sieriff, to

shew cause why he did not proceed to sell ;
which on argument was made absolute and a
pluries order of sale issued.
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‘Whereupon the bidders appealed. Eastn Dustiot,
Their counsel contends that by the adjudica- o :;
tion, the sale becume complete and absolute, & v
the property of the lard was vested in themn, Dw;m:ja .
and could not be divested without sowe aci of
theirs, and tley could at any time preven’ tue
sale of it, by paying the amovnt of their bid.
He velies on Cur. Phil. Pemate, § 22,
26. < What is suld. at public auction, passes
by an indissoluble and efficacious contract,
frem which the parties cannot retract, as says
Dr. Salgrado: the preof of this is that the bid-
der can be coerced to pay, by the capture of his
body.” ,
This is “certainly true: but the obligations
which arise from the contract of sale. like all
others, may be dissolved by the concurrent wiils
of the vendor and vendee. Here, the bidders
positively declared their unwillpess, to comply
with their bid and pay the money, and persisted
iv it from the 11th of Augnst, to the 2d Jan-
uary. By suing out an alias order of sale, the
plaintiff uneqaivocally declared his intention
that the bid might be considered as no‘hirg,
and if the concurrence of the sheriff was neces-
sary, be gave it by advertising the lan< for zale
a second time,
We understand the author of the Curu to
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East’'n District. mean, that the sale is not dissoluble by the act

June, 1620.
~—
DURKNFORD
s,
Prouoys {f AL,
SYNDICS,

of either party alone, and the concurrent wills
of the parties are sufficient to put an end thereto.

It is true, a bidder, at a sheriff sale, according
to the Curiu, is coercible by the imprisonment
of his body, but that is only a cumulative re-
medy. The property, in the land sold by the
sheriff, has never boen determined to pass by
the sherifl’s return, especially when like the pre-
sent it shows the bidder’s failure to pay. The
law reqaires the sheriff to make out and deli-
ver & dee: of sale to the buyer and this is the
period at which the property passes; till then
the conveyauce i3 only inchoate.

Thie sheriff on a fi fa is commanded to make
the money, by the sale of the defendant’s
property, he puts it up for sale, bidders pre-
sent themselves, and the property is struck to
the one who offers the highest price. Now, if
the latter wishes to avail himself of the bar-
gain, be must pay : if he refuses, the sheriff
may cerfainly ‘go on and disregard the bid,
though the law may have provided a summary
remedy, if it be thought proper to resort thereto.

¥ui this remedy, like the ordinary cue, is
intende. to facilita.e, not to retard, the making
et the woney. It would be monstrous if it be-
axaie aecessury, on the negleci of the bidder to
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pay, to carry on legal .prnceedings against hil.n 5 Ez;fﬂrll){gg(n)ct
which, like others, might be lengthened by ill \_~.~_
faith aud chicane, whilst other bidders stood Dvn:;oun
ready to bid and pay. It is not easy to see Dronvys & an.
Lhow oficn and how long, the intervention of a e
friendly bidder might delay an execation, if a
bid, unaccompanied with a tender, could uot be
passed over.

Iu the present case, the land was struck to
the appellants on the 11th of August, 1819,
they declined to pay, and sought only to avail
themselves of this bid on the 2ud of January
of the following year. Can a cash sale be thus
converted inio one, at a credit of pnearly six
months, in that manner, without paying any in-
terest?

We are of opinion that in cash sales by the
sheriff, the money must be paid down at once,
or the bid may be disregarded. In cash sales,
the vendee acquires not the property of the
thing without paying the price. The bidders
bave themselves alone to blame in this instance ;
they cannot ask to avail themselves of a bar-
gain, by requiring the performance of the du-
ties it imposed on the other party; while they
themselves refused to comply with the obliga-
tions which it had laid them under.
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Eastn “11;""0?. tis, thercfore, ordered, adjudged and de-
oo, 1300 *

Loy CPe2dd that the judzment of the district court be
Yoo - alirmed with costs.

B JMorel, on an application for a re-hearing.
It is admitted by the judgment to be a princi-
ple of ourlaws, thata sale upon an execution,
creates the same oblizations as an ordiuary
sale, and that therefore, it can be dissolved by
the mutaal censent of the parties thereto ; the
judgment refers to the Curia, Remate, § 22,
n. 26. Lt might also have referred to the Civil
Cole, ¥3t, art. £ & 3; to Febrero, purt 24,
bk 3d, chap. 2d, § 5, n. 330, which declares
that ¢ the judicial sale, when made in due
form aud accepted by the bidder, as prescribed
by law, caunot be open, and that therefore, no
more bids are to be accepted, because it is as
firm aund inlissoluble, as if the very owner of
the thing had made it by tiae contract : because
ti.e judge acts for him, and is therelo anthoriz-
ed by law, as well as to pass the sale ia his
own name aud so the bidder can be compelled
to pay by iuprisonment, execution aud all
lawfui v.eans, to abile by his bid, and to fulfil
the obligation which he has contracted ; and
pay the liquidate amouut in cash and no other-
wize, because it is for the payment of creditors.
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and there’vie, it must be made in cash, and to Ea;t’n Dlizt:ict.
the Politica de Villadiego, chap. 2d. de lu ins- %
truccivi, mos. 141 end 142 5 such is the law Duwyrorn
wich governs in cases of judicial sales, T hey Droxcrs & 4
are in all similar, as to their eflfects, to private S
sales ; they are governed by the same 1rules;
they create the same obligations: if this posi-
tion be true, how can it be inferred, by any of
the preceedings hefore this court, that the bid-
ders Tricou and Pouligny, receded frem their
coutract? ‘Their corsent to the dissolution of
the contract is implied frem theiv unwilling-
ness to pay the money, in which they persisted
from thie 30th of August to the 2d of January
ensuing. The appellants have tw o very streng
reasons, to oppose to that implicd mede of rea-
soning. 1. No consent to {lie dissclution of a
contract can be implied from the refusal of the
purchaser to pay. That refusal, let it proceed
from whatever cause, such as inhability to pay
actually, or even from bad faith, is not suffici-
ent to dissolve the contract. An action only
lies. either to oblige the purchaser to fulfil the
conditions of the contract, or to have it dissolv-
ed; butit is never presumed to he dissolved of
itself nevely because tle purchaser refuses to
pay. Even the judge, hefore whom the action,
has been brought, may grant to the buyer, a
Vor. vi, 29
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Fast'n Disuict. delay according to circumstances, provided that

June, 1820
N !

DugsForp
vSs.

delay does not exceed six wonths. Civil Code,
360, art. 86 and 87. There is in fact. no law

Dreuvys & 11t support the doctrine, that a mete refnuai to

SYNDICS.

pay can be construed intu a consent to the dis-
solution of the sale. 2. The appellants had,
as appears by their petition, to oblain a man.
damus, to compel the district judgze to graunt
their appeal, a very legal reasun for not paying
the purchase money 5 and that reason was, that
a great part of the land was claimed by a third
person, who very shortly after the adjudication,
threatened them to institute, and did afterwards
institute, against them an actiou, to wit, in No-
vember, 1819, for obtaining possession of said
land : all which facts were sworn to by the ap-
pellants, and stand uncontradicted by the ap-
pellee, aud were by the said appellee admitted
to be true in open court; far from refusing to
pay, with a view to rescind the sale, the appel-
lants did always hold the price ready, provid-
ed they were secured against that claim, which
was notified to thew immediately after the ju-
dicial sale of the land. This court by merely
veferving to the Civil Code, 261, art. 85; 2
Martin’s Bigest, (71, and 173 verbo courts ;
Part. 5, 5, 3%, will perceive that the danger of
eviction is a sufficient cause for vefusing pay-
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ment. Therefore, it is not true, to say that East'n District
» . June, 1820.

the vefusal of payment can be construed into -~

a consent to the dissolution of a sale. Such a Donxronp

k2 4

dvcirine would render the provisions of the Drenvvs & an
cute, entirely nugatory: by its means, any e
wan, after having mala fide caused the property
of anotlier to be seized and sold, as the proper-
ty of his debtor, might get rid of the action for
damages to which he was liable from the pur-
chaser. We all k.ow that in case of eviction,
the purchaser bas a right to claim against the
vendor the value of the thing, at the time the
eviction takes place, if that value is higher
than the price agreed upon, at the time of the
sale. Let us, therefore, suppose that the day
after an adjudication is made, the purchaser is
offered a profit of fifty per ceut. that at the same
time, he is threatened with an eviction, and re-
fuses to pay the purchase money, until secured
in his bargain, so as to be enabled to dispose
of the thing and make the profit offered. Will
it be contended with any appearance of justice
or equity, that in such a case as that, the cre-
ditor, at whose suit the thing was seized avd
sold, shall have a right to consider the vefusal
of payment as a consent to annul and rescind
the adjudication, and by merely taking of his
own aoccord an alias fi fu, to cause the property
to be sold again P
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It follows necessarily, that the only way to
have this sale rescinded, which diff'rs in no
manner from a private sale as above said, was
to have brought an action against the apnel-
lants, upon which they might have had an op-
portunity to prove that they had legal reasnns
for withholding the price from the seizing cre-
ditor, which, by following the course which
the appellee has pursued, he has effectually
preveanted this cause coming before this conrt
with all the proofs of matter of fact, with which
the appellants expected to support their plea. No
other facts (save those stated in the appellants’
petition, which have been admitted, and of
which this court have seemed to take no notice
in their decision) have come before this court,
except that the appellants have refused to pay
on the 30th of Auzust, and that thev have paid
in Januwy enauing ? Is the conrt ahle then fo
give a corvect decision, when they know, and
when thev see that by the course® pursued h -
the annellre, the apnellants have heen dehar-
red from their legal maaas of defence 7 Can
analins fi fa, taken without their privity or
knowledze, be made to operate to the rain of
their cause ? No, certainly. Let a regular snit he
bron~ht against them 5 let them have an oppor-
tunity to prove the facts they have sworn o,
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and then the case will be fairly and legally Fa;;;; ?tggcn
before the court; or, let the court take for ~~_
granted the uncontradicted facts, stated in their D”‘;:.“mn
petition, and then their present decision, which DEG;;‘;;SEE:AE
is founded upon the implied consent of the ap-

pellants to the disselution of the contract, must

be reversed.

II. 1t is stated in the judgment, that the
power to compel by imprisonment, and via ex-
ecutiva, execntion. &c. a bidder to pay the pur-
ch..se money, is a cumulative remedy. The ap-
pellants main(ain that they knoew of no other
legal remedies but tho<e prescribed by our
laws, which are those only, enumerated in the
anthorities above cited ; either to compel sum-
marily to pay or to bring an action for rescind-
ing the sale. Those two remedies are pointed
cat by the Civil Code, 361, art. 86 & 87.
¢ 1f the buyer does not pay the price, the sel-
ler may sue for the dissolution of the sale.”
The word sue sheweth that the matter must be
decided by a tribunal.  Tbis law is nothing but
the old Spanish law in more concise terms.
The same doctrine is found in the Part. 5, 3,
38, commented by Febrero, part 1, chap. 10,
§ 1, n. 28, which only says, besides what is
stated in the Civil Code, that when the vendor
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East’n District. has made use of either one or the other remedy,

June, 1820.
NV

Duryxronp
s

that is to say, when he has asked the purchase
money, he cannot alter his action, and would not

Deervys & sx- he admitted to ask the recission of the sale, or

SYNDICS.

when he has asked the rescission of the sale, he
cannot ask the purchase money. Whatever may
be the inconveniencies of that law, we have no
other, and it is the only one which governs
us. No other is referred to, in the judgment,
and no argument can evade a formal law,
Therefore, the appellants can safely conclude,
that the two remedies ahovementioned are not
cumulative, since they are the ouly ones to be
made use of in such codes.

IIL. By the sheriff’s return, the property has
been determined to pass at the time of the ad-
Judication, for as the law says, Curia, Remate,
n. 26, loco citato, ¢ whatis struck or adjudged
at a judicial sale, is considered as a real and in-
dissoluble contract, &c.” Feb. part. 2, chap. 2,
§ 5, loco citato, uses the same expressions. It
therefore, follows, that at the same moment
that the land was adjudged to the appellants,
the sale was perfect. The obligations of the
parties to the contract arose. ‘The bidders
contracted the obligation to pay the purchase
money ; and the creditor the obligation to gua-
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rantee the bidders, as we see by the laws of East'n I;g;got
1817, p. 41, sect. 19 and 20, that in case of '
eviction, he is bound to refand the money which  porxconn
he has received. Now, suppose the bidders Dzsn;issi iz
should have immediately paid the purchase mo- T
ney, which they would have done, if they had

not been apprised of the claim aforesaid, and

the claimants would have brought against them

their action to recover the land ; was not the

duty of the bidders pointed by the aforesaid

law, to call in guarantee the seizing creditor?

The claimants succeed ; the appellants ask

humbly of this court, what would have been

their remedy 7 'Would it not have been to com-

pel by due course of law the creditor to refund

the money ? Could they oblige him to fulfil his
obligation, by any other means but ordinary
process?  And the appellauts ask it again, by

virtue of what law, should the seizing creditor

be entitled to a summary process unknown in

our lawssj to- have the land seized and sold

again, against our will, by virtue ofa fi fu, tak-

en in a suit to which we are no parties, and
executed upon what is our property? It is

true, that the law requires the ¢ sheriff to make

out and deliver a bill of sale”, but this not, in

the humble opinion of the appellants, the pe-

riod at which the property passes, The Civil
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Eastn District. Code. 315, art. b, saith ¢¢ that the sale 1s con-

June, 132)
(W o' W

Dun~gonry
vs

sidere)] perfect bet-veea the parties, and the pro-
pariy is of rizht acquired to the purcha<er, with

Deenvrs & au regaril to the scller, as sonn as there exists an

SYNBICS

agreemeant for the ohject and for the price there-
of ;5 althuaga satll ohject has not yet been de-
livere’l, nor the payment made.” Therefore,
the deed, to be delivered by the sheriff, is only
the lezal proof that a julicial sile has been
made, bit is nav pecessary for coaveving ; the
coaveyaice is comnlete as soon as the thingis
adjudged (if the same principles ave applicable
to judicial anl to private sales.) As itis com-
plete in private sale, as soon as the parties have
agreed upoaa the thiag sold and upon its price;
it requires only in both cases, to have a legal
proof of it; in case of judicial sales, it is the
return of the sherid, or the deed of sale; in
case of private saie, it is an acl or weiting, »igi-
ed by the parties. Inthe case of the appeilaats,
they have oaly the return of the sheriff, be-
cause he rvefused to deliver them a deed when
they paid himn the purchase money. Atalieveuts,
the appellauts hope that they could shew that,
if the two returns of the sherif are not a com-
plete proof, that the land has been adjudged to
them, they are at least a beginning of written
proof, sudicient to adwit them to complete their
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proof by oral testimony; they rvefer for theFastn vistnet.

sotndness of their doetrine to JMartin's Ile-
ports. in the case of Zanico vs. Habine. 0

Huiting 372.

IV. Tle appellants beg leave to be admitted
to shew that there is nothing monstrous in the
laws that govern the picsent case, and that the
great inconveniences, which_this court seem to
fear from bad faith and clicanery, cannot be ap-
plicable to the doctrives laid down in the laws
cited by the appellants, which are the onty
ounes applicable to their cause. At all events,
those reasons might be very good to induce the
legislature to change those laws, but, as long as
they remain in force, the appellants think that
they must be observed.

V. It must be an easy matter to oblige the
apoellauts fo pay an interest, if they owe it
but they maintain that, having had good reasons
to vrefuse payvment, they do notowe any., They
humbly beg to be admitied to shew, that the
appellee has a sure remedy, to make them
pay interests and damages, if they owe them,
which would be to bring against them an action
for that purpuse.

V1. The laws above cited, which are the
VoL, viiL 30

June, 1820,
./“v/'\?.;
Dersrorn
s,
Dicnrys & arp.
SYADICS.
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Exs’n Disbict. only ones applicable to this case, shew but two

June, 1620,
(Ve )
Lon~torn

remedies—to obtain either the paymeut of the
thing sold, or to rescind the sale. We see

vs. . - s - 3 .
Deenors & ox that the plaintift and appellee, in this suit, has not

SINDICS.

used the first, which is to compel the purchaser
by imprisonmeni or via executiva, to pay tie
purchase money ; and that he has chosen to
take the via executiva to obtain his purpose,
in other words, thar he has taken an alias fi fa,
for selling again the land at a judicial sale. It
it is a well known law of this state, that the
debtor has always the faculty of liberating him-
self from the eflects of the execution, by his
payiung the deb’, at any time, before the adjudi-
cation of the property seized upon him takes
place. 2 Murtin’s Digest, verbo Courts. There-
fore, the said property having been, by the ad-
judication aforesaid, transferred to the appel-
lants, although the thing was not delivered,
por the purchase money paid (Civil Code, loco
citato ) could only be seized upon them, and
not upon the defendant Degruys, who had no
more interest in it, and these appellants could,
by virtne of the aforesaid law, liberate them-
selves, before the judicial sale of said property
seized upow them took place, which they have
done, and the sheriff, the legal agent of the cre-
ditor, accepted their tender and received the



OF THE STATE OF LOUISIANA, 23

n

purchase money. 'They believe that they can East'n Dligt;(i)ctr.
satisfactorily shew, that the return of the sherift |\
on the first fi fu, and his return on the second, b wronp
(both of which shew, by a written proof, making treacys & ar
part of the records of this cowtt, that the pro-  ~"*
perty has been adjudicated to them, and that
they have paid for it) form a most complete ti-
tle in favor of the appellants to the said land.
The cousequence is, that they cannot be de-
prived of ii by the summary process of the via
executiva, and that a regular suit shouid be
brought against them by any person who would
choose to dispute their title. The plaintiff, T.
Durnford, cannot, therefore, resort to the mode
which he has pursued. e cannot divest the
appellants of their title by any sunmimary pro-
cess ; by any fi fu taken in execution of a judg-
ment to which the appellants were not parties.
No dlias fi fa then can be issued in the said
suit, by virtue of which the said land can be
sold again by a judicial sale.

No rehearing was granted.

— ¢ e

DUFOUR vs. CAMIFRANC:,,

ArpPEAL from the coart of the first district. Pleadings, in

< . our practice,
The defendant, on the 5th of April, 1810, consisting only
- s . of the peiiion

purchased, at a sherifi’s sale, eight slaves, partaud answer,
pleas puis dur-

of the estate of V. Dufour, deceased. ein continue
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ance arc not
known, but the
party 15 to be
prot. cted from
surprise, and m
case ofany new
oceurrence  al-
lowed time.
“When jus-

tice requiresit

a case 1§ re-
manded tor
mare ample
proof.
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On the +th of September, 1817, the plaintiff,
as heir. with the benefit of inventory, of V. Dau-
four, jointly with Mad. Lafitte, his sister, in-
stituted the present suit, to claim the slaves and
their hire.

The defendant pleaded the general iwsue,
and further, ¢ that he is the bona fide pur-
chaser of the slaves claimed. a' a sale made by
the sheriff, on a judgment rendered, on the 2d of
February, 1810, agaiunst the absent heirs of said
V. Dufour, in the suit of Jean L.rogue "Tur-
geau, acting by Carlier d’Outremer, as more
fully appears by the deed of sale, executed by
the sheriff.”

On the 10th of August, 1818, pending ile
suit, the plaintiff received 1500 dollars from
Carlier ’Onfremer, (without expressing in what
capacity) as a part of the proceeds of the sale of
the slaves of the estate of V. Dufour, sold by
the sheriif. eight of whom were purchased hy
the defendant : Carlier d’Outremer having re-
ceived the proceeds of the sale, as agent or
attorney of J. Laroque Turgeaun, of whom the
plaintif is a legal heir for a part. Carlier
d’Ontremer, having given surety to refund the
money received, on the appearance of the cre-
dit-rs of the estate of V. Dufour.

During the trial, the defendant offered in evi-
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Bast'n Disttict that too in a case where of all others, the party

Jyne, 1820.
Durovn
vs.
CaxrRaNcq.

has the least excuse for inaccuracy ; the case of
arecord to which he was himself a party. We
have, it is true, no niceties of pleading, but we
have one plain unbending rule, from which par-
ties are never permitted to swerve : that they
must set forth their case truly. The same pre-
cision being required from a defendant, who al-
ledges a fact in avoidance of the plaintiff’s
claim, that is required, from the plaintiff him-
self, in stating his case. And for-the same rea-
son, that the opposite party may not only be pre-
pared to contest it, but alse, that if it be illegal,
irrelevant or otherwise improper, to be alledg-
ed, he may admit and demar to it.

Here the plaintiff claims the slaves as heir
of his brother, Victor Dafour ; the defendant
says, though this be true, yet you cannot reco-
ver ; hecause the sheriff sold them to me, un-
der ajudgment and execution against the heirs of
Victor Dufour, at the suait of Laroque Turgeau.
These then were the points in issne : was there
a judgment against the heirs of Victor Dufour
obtained by Laroque Turgeau ? 'Was there 3
legal sale of these slaves under it ?

The first question will be presently examin-
ed. On the second, itis held, that the sale
produced is a legal sale, under that judgment,

|
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and was properly received as evidence, under
the plea, with the explanation given by the pro-
duction of the record, in the suit of Camfrancq,
against the same defendants.

1 shall strive to convince the court, 1. that
this position is untenable, and to make it out by
argument and authority. 2. That the record
in the suit of Camfrancq ought not to have been
reccived to explain the sale: and that with,
or without, the explanation, the sale produced
ought not to have been received as evidence in
the cause.

I. The sheriff has no right to make any sale,
except first by order of the court ; secondly in
the manner prescribed by law. If either of
them be wanting, the sheriff’s sale is void, not
voidable merely, but ipse fucto void ; these po-
sitions seem too clear to be contradicted. The
sheriff’s sale is not an act emanatiog from hie
will, it does not stand by itself, as the act of any
vendor ; it is an act done in obedience to the
mandate of a court, and refers to the proceed-
ings of which it is the complement. There
must be a mandate, a judgment of the court or-
dering him to make the sale. If the sheriff seli
at the suit of J. the proceedings may certainly
be consulted to examine whether there be =
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East'n District. Judgment against the defendant, at the suit of A.

June, 1820.
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Duroun
8.
GaMrraNce.

This is not to explain, but to examine waether
one of the two requisites for the validity
of a sheriif’s sale, to wit, the judgment exists-
And therefore, the plaiatif made no objection
to the introduction of the record of the judg-
ment and execation at the suit of Lwrogue
Turgeau. But, when the defendant offered a
Judgment and execulion (not at all pleaded) one
at the sunit of Camfrancq (the defendant him-
self) he objected to them, because they seem
totally variant from the fict pleaded, viz. that
he bought them under an execution, at the suit
of Larogue Turgeau.

It is suzgested that this record was intro-
duced to explain the sheri?’s deed. But a
closer attention to the record will shew that
this is not the case, and that if it was, it wonld
be inadmissible. They plead a sale, at the suit
of Larogue [L'urgeau 5 they produce one at the
snit of Canfraicqg and others. Now, how
could ihe iniroduction of the record, in the suit
of Camfrancq, prove that the sale was as they
alleged at the suit of Laroque Turgeau? How
could it explain that the one meant the other?
If 1t did so, it must go to contradict the deed,

“not to expliin it for "when a deed says I sell
in the snit of A. and B., any record, which
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and was properly received as evidence, under Rast'n Distriek
une, 1820.

the plea, with the explanation given by the pro- (o~

duction of the record, in the suit of Camfrancq, ~Dwrovs

against the same defendants. ' » Canrrines.
1 shall strive to convince the cdéart, 1. that

this position is untenable, and to make it out by

argument and authority. 2. That the record

in the suit of Camfrancq ought not to have been

received to explain the sale: and that with,

or without, the explanation, the sale produced

ought not to have been received as evidence in

the cause.

1. The sheriff has no right to make.any sale,
except first by order of the court 3 secondly in
the manmner prescribed by law. If eithe¥” of
them be wanting, the sheriff’s sale is void, not
voidable: merely, but ipse facto void ; these pe-
sitions seem too clear to be contradicted. The
sheriff’s sale is not an act emanating from his
will, it does not stand by itself, as thepot of any
vendor ; it is an act done in obedience -to-the
mandate of ‘a court, and refers to the pmceed}
ings of which it is the complement. There
must be a mandate, a judgment of the court or-
dering-him to make the sale. If the sheriff sell
at the suit.qf J. the proceedings may certaiuly
be. cosaylted to examine whether thexe be &
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*

goes to shew that he sold in the suit of C. and Eastn Dstsict,
June, 120.

B, must contradict the deed, and contradict it o~
in a wost material part. Can it be intended, PUo"*
that tle ambiguity arises from the words and CtrFrece.
others in the deed, and that the record ought
to be admitted to prove who those others were ?
IV s0, it would be a gcod reason for admitling
the record in the suit of Larogue Turgean,
which we were willing to admit; but it can be
none for bringing in the record of Camfrancq
because, that record shews what was sufficient-
ly apparent from the sale, that Camfrancq was
a party to the suit in which it was made.
But, there is no ambiguity whatever in the
sale : it states, as the law directs it shonld
state the suit. in which the sale was made.
Ove of Camfrancq and others (that is other
plaintiffs in the same suit) against the heirs of
Victor Dufour.  Tt, therefore, required and
could receive no explanation. It was clearly
a sale different from that pleaded, and one to
authorise which, no judgment was produced.
Therefore, the record in the suit of Camfrancq,
and the heirs of Victor Dufour, ()ught not to
have been received as evidence.

But it may be urged further, that neither
this record, nor any other evidence whatever,
can be received to shew that a sheriff’s sale

VYor v 31
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Bast'n District expressed to be in the suit of 2. B. and others

June, 1820.
et

Duroun
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was really made, or intended to be made in
the suit of C. D.

~ The law organising the superior court, under
which this sale was made, not ouly directs the
mode in which sherift’s sales shall be muade,
but prescribes the very forin. When forms, 1n
which an act is to be doue, are prescribed by
the law which authorises the act (. ud without
which law, it could not be doue at all) these
forms must be pursued, or the act is void, for
this plain reason, that the persou doing the act
having no authority to perform it but that which
the law gives, can do nothing but what is de-
legated 3 and the law which delegates it, do-
ing so only on condition that he pursues the
forms, the moment he departs from those
forms, he breaks the condition and his power
ceases.

If a clerk be authorise:! to issue a writ for
the arrest of a debtor, and a form of the writ be
given, of which the plaintiff’s name and the
sum form a part, could there be a doubt, that
the arvest of a person where these were omit-
ted would be illegal, and that the defendant
wonld be discharged. Again, supposing two
petitivns filed by different plaintiffs A. and B.
and one writ issued against the defendant, at
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the suit of A. and others, would it be permit- Bast'n District,
ted to explain this error, by shewing the diffe- V‘N
rent pefitions? And after they were shewn, Duroua
could it cure the error ? It would appear not, Cawrranca.
The defendant would certainly be discharged,

and the arrest declared void. -

So, in case an executor be authorised to sell
real estate, with the cpprobation of the judge,
and a form should be prescribed for the act of
sale, in which that approbation is expressed,
would a sale omitting it be good ?

Again, if a guardian should be autherised to
sell at auction, aud a form of sale be given in
which this circumstance is mentioned, can it
be said that a sale without it would be good ?

In the present instance, the authority of the
sheriff was derived from the 15th section of the
act regulating the practice of the inferior court,
which directs ¢ that on any sale of land or
slaves under execution, the sheriff shall deli-
ver to the purchaser a conveyance in the form
_prescribed by the acl for dividing the territory,
&c.” 2 Martin’s Digest, 174. That form
is set forth in the 10th section of the act refer- -
red to ? 2 Martin’s Digest, 33+. And by it
the sheriff is obliged to set forth the suit 'in:
which the execution issued, and under which
the sale was made. He bas doune so,—he has
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Fast'n District. declared that he seized the negroes by virtue

June, 1820
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Durrorn
s,
CanrraNce.

of a writ of fieri facias ; not several writs : at
the suit ; not suits in the plaral, but at the suit
of Camfrancq and others. Now, shall the
party to this deed, the purchaser by this sale,
be allowed to come in and shew that there
was no such suvit, in order afterwards, to prove
by presumntion, that < Camfrarcg’’ meant one
suit, and ofhers, meant another suit to wit, that
of Laroque Turgeau. Would not this, inde-
pendent of other objections, be doing that
which is expressly forbidden by the code in
the following nrovisions?

¢ The aathentic act is full proof of the agree-
ment contained in it, azainst the contracting
parties, the'r heirs or accigne, nnless it he de-
clared and proved a forgery.” Civil Code, 304,
art, 249,

The acreement, contained in this act, is on the
part of the sheriff, that he «ells by virtue of a
writ issued at the snit of Camfrancg and others,
On the part of the pnrchaser. that h. buys in
a enit, where h= jointlv with others is a party.
Whether this he trne or false, may, as 1 shall
prgsenﬂy shew, make a most material diffe-
reace to the parties; but if they have agreed
to «f, by an anthentic act, it is fall proof against
them, unless it be declared a forgery. But,
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can it be full proof, if thev are allewed, to Fj?“:‘{;%f}“
bring other evidence to explain or contradict it ? \ o~y
That this is an authentic act, is proved by Duoen
the definition given of such act, Civil Code, Cameuasca.
30t art. 217, and by the provisions of the act
respecting sherift’s sales.
JThke argument, on this article of tle ccde,
stands thus—"The authentic act is full proof
against the parties of what is agreed by it.
This is av aathentic act : therefore, it is full
proof against the defendant, of what he agrees
to init. Rut, it was agreed by the act, that the
purchase was made under an execution in the
suit of C:mfrarcq and otbers: therefore, the
act, is full proof of that fact. But, full proof
admiis neither of explanation, or of contradic-
tion, ex vi termini: therefore, no evidence
ought to have been admitted to that end. If
this reasoning be just, we cannot, without vio-
lating express law, receive any evidence ex.
planatory or contradictory to the sale.
Should it be said, that there is no express
agreement, in the sale; that it was made un.
der the particular execution cited in it, and
therefore is not full pro.f of any other fact
than the sale. 1 repiy by qguoting the next ar-
ticle (220) ¢ an act whether authentic, or under
private signatuve, is proof between the parties,
even of what is there expressed only in enuns
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Eastn District. Ciafive terms, provided the enunciation have

June, 1820.
I

Dyorour
8.
CAMFRANCR.

a direct reference to the disposition.”” Now,
here there can be no doubt, that the enuucia-
tion of the execution, by virtue of which the
sale was made, has a direct refereace to the
disposition, because without it, no disposition
whatever could have been made.

The next provision of the code, which for-
bids the introduction of the evidence, is the
following. Neither shall parol evidence be ad-
mitted against, or beyond what is contained in
the acts, nor what may have been said before,
or at the time of making the said acts, or since.
Civil Code, 810, art. 242. This might seem
not to apply, inasmuch as the evidence offered,
was written not parol : but it must be remark-
ed, that the writien evidence of itself, neither
explains nor contradicts the sale. The sale
says it was made in the cause of Camfrancg
and others ; now the iutroduction of the re--
cords shews that there were two other suits,
one of Laroque Turgean, and the other of
Camfrancq, but does not of itself, shew that
there was no suit of Camfrancg and others.
This fact is taken as one proved, and it is said
¢ if it is ascertained that no such case as that of
Camfrancq and others vs. the estate of Dufour,
is to be found among the vecords of the court,
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but that there are other cases against that estate, East'n Distiict.
. hich tl id . . . Lied June, 1820.
in which these identical slaves were attached, "

and in which judgment was rendered and exe- Duzous
cution issued, why should not the sheriff’s sale Csmrraxce.
be explained by a reference to these executions,
judgments and proceedings P’  Now, how

could it be proved but by parol testimony, that

no such record existed ? But such parol testi-

mony, even if any bad been offered, is express-

ly forbidden by the article quoted. But, o

such testimony either verbal or written was

offered, or appears on the record.

1 have no fear that the want of this parol tes-
timony (in itself inadmissible) will, in the
opinion of the ceurt, be supplied by the lighter
testimony of presnmption: and even, if that
could be resorted to, it is difficult to discover
on what it can be founded. For it is just as proba-
ble, that there werenot, as that there were other
suits 3 unless, indeed, the recital in the sheriff’s
deed should turn the scale of probability in fa-
vor of the existence of such a suit.

On this head then, my argument is this: the
law forbids the introduction of parol proof, to
explain or contradict a deed. The evidence, in-
troduced and excepted to, could enly be made
applicable (if it could at all) by the parol testi-
mony. ‘Lherefore, the evidence was inadmis-
sible.
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Again, the propasition is grwnded apon the
supposition of the existence of testicaony, wh: h
is not in the record. ¢ If (thev sav) it is as-
certained, that no such canse as Crafrncy and
others, &'c.” Bat it is not ascertained.

-On these gronadds, it is respaciiiily sib nit.
ted o the considlerition of a2 cowt 3 whetner,
the record in the canse of Camfrincq. and he
heirs of Duiour, ouzht to have been admitted
in evilence, to exypliin or coatriiict the e-
nunciation, in the sale produ.ced. t:at it was
made at the suit of Camfrancq and others.

I1. But, explained or unexplained by t(he
record, the sale in the case of Camirancq and
others, ought not to have been introduced in
evidence ;5 because, it differs essenually from
the sale set forth in the answer: because, it is
unsupported by the judgment; because, if ‘the
explanation of tne record be admitted, the
sale must have beea wmade, not at the suit of
Larogae Tuargeaa, but at the suit of Cam-
francq.

1. It differs in essence from the sale plead-
ed; that it differs is vot deaied. bui itis said
the diff:reace is not material.  Bat, what can
be more material than the point of difference ;
not only for the reasous urged iu‘shewing that
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the vocord ovght not to have been admitted, viz. Etljst’n Disty ct:
that it differs from the form required by law; m'
but, for this further reason, that a sale might  Drrova
be valid, if made in one suit, that would be Canrnanca
void in anothier; that relief might be granted
against a purchaser in one suit, which wonld
nnt be afforded in another.  For instance, to go
no further for illustration than the arguments
used in this very cause. 'The sale, if made in
the suit of Camfrancq, might be void ; but it
might be valid by ratification (it we have ra-
tified, it by receiving the money as the heir of La-
roque Turgean) should the sale have heen made
in that suit. 'We might obtainrelief against Cam-
francq as the purchaser under his own judgment,
which (under circumstances) might he denied to
us, if he were the innocent purchaser under the
judgment of another.  Again, the opposite par-
ty is enabled to examine the records, and dis-
cover whether there be fraud, error or nullity
in the judgment, or whether there be any judg-
ment to found the sale upon; if the sale be
truly set forth. But, how can he do that, if the
defendant be allowed to plead a judgment at
the suit of A. and to prove one at the suit of
B.? 'There may, for any thing that appears,
have been a suit of Camfrancq against the heirs
of Victor Dufour., 'That suit may have been
Vor. viur 32
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East'n District. conducted so as to make the proceedings a per-

June, 1820
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fect nullity ; the heirs might not have been
named, represeated or summoned ; there may
have been no judgment to warrani the execu-
tion ; no execution to warrant the sale. And
yet, as a sale in that suit was not pleaded, the
plaintifl’ was not ounly left without notice, but
was misled. Aund the defendant, besides this,
gained the manifest advantage of appearing
not as the purchaser under his own judgment,
but under that ¢ Laroque 'Turgeau, when
perhaps the proceedings in the one might be re-
gular and void in the other.

The decisior of this court, in the case of
Harvey vs. Fitzgerald, confirms fully my rea-
soning upon this head ; and expresses in forci-
ble language the principles for which I here
cotead. ¢ Our laws (says the court) on the
subject of the practice of courts in civil cases,
contain provisions tending as much as possible
to simplify it, and relieve us from all unneces-
sary techoical rules, relating to special plead-
ings. But, parties in a suit are bound on the
one side plainly and substantially to set forth
the cause of action, and on the other, the means
of defence. .\ denial of the facts stated in the
pelition, or a statement of other facts in avoid-
ance of thew. 1t is necessary to a fair admin-
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istration of justice, that such certainty should Easvn Disuic
. Jone, 1820

prevail, as to put each party on his guard, o~
The rule of law that requiies that judgment Doracy
shonld be rendered super ailegata et probata, Cewasce
is founded on common sense, and principles of
Justice.” 6 Martin, 519. Now, with these
principles to direct us, how can we say that
a deed so totally and materially different from
the one pleaded, ought to have been introduced
in evidence ? The English law is not more
precise than ours, on this subject ; it is founded
on the same reason. 1 will, therefore, gquote two
or three out of many decisions in their books.
1 Espinasse’s Reports, 726. Brown vs. Ja-
cobs. The record pleaded was In the name
of Southull ; the rvecord produced was in the
name of Suthall : here, though the record was
the same, lord Kenyon ruled that, as it was
written evidence, it was bad.
1 Term Reports, 656. 'Fhe variance was
in the date of a return ; which being deemed
materiul, the court held the variance to he fatal.
1n the United States, we find the same doc-
trine, wherever the variance is a material part.
4 Johnson, 436. 1 Cranch, 283. I the ma-
teriality of the variance be the grouud of de-
cision, what can Dbe more material than that
which exists in the present instance ?
O ne thercfore, of tv o things, cither the judg-
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Easn Mistrict. ments, if they are the true ones, are not recit-

June, 1320.
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CAMFRANCQ.

ed, as they should be, in the sale, or theve is
no such judgment as is recited ; either of which
is fatal. But, what shews beyond all manner
of dispule, that the sale was not made under
two executions, is the date of the docketiing
of the judgment, which, by law, is directed to
be inserted in the deed, and which here is the
27th of Janvary. Now, the two judgmewms
produced were, as appears by the record, dock-
etted on diiferent days. Can a sale then,
conveying all the estale which the defendant
had on one of those days, satisfy the statute,
which directs that the day of docketting the
judgment, shall be inserted both in the ex-
ecution and sale ? 'T'he sherifl’ then, has com-
plied with the law. He has recited a suit.
He has inserted a day of docketting. But,
there is no judgment produced in the cause re-
cited, and of course, there can be no docket-
ting of such judgment on the day specilied.
Therefore, for this reason alsu, the sale ought
not to have been suflfered to be read in evi-
dence.

3. If the records should be considered as good
explanatory evidence, and are made to apply to
the sale produced in this cause ; they shew di-
rectly the reverse of what they were introduced
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to show; (3x: that She cale was inade at theFastn mstmt
suitof Cab. LR m;s, as pleaded at’ tbe SUIt
of Targean. . : - Boroon

- 1. Fhe nexroés sold under ihe sale, are R
primeipally those attached at the suit of Cam-
francg : of ile eight centained in (he sale, only
three, to wit; La Fleur. Victor and Jeuds,
wereattached af the «nit of Laraque.

The day of dockertirg, referred to in the
exeuutmn and ‘thé decd. is ile 27th of Jan-
uary, which agrees with the judgment of Cam-
franeq, but difiers by many -days from the
docketting in 'the cause of Turgeau.

3. As the sale is under a suit and recites
ene duy of docketting, it'is clear that only one
suit was itended hy the sale. And if (contra-
ry, in my cpinion, to the best rules of evidence)
we are suffered to coustrue the deed contrary
to its plain and 6lear import, and to substi-

tute a suit not exm‘eseed instead of one that is,
to cham,e the, <mt of Camfrancq and others
for anether ; what “other shall we substitute ?
Shalt we stnke ont €amfravcq altogether, and
by changing the word others into Furgeau,
make the deed speak what the defendant wishes ?
If we must alter, will it not be easier to reject
the “words and others as surplusage ? But,
what weuld le gained by this, though iu itself,

e
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East'n District. & most violent inroad on the rules of evidence ?

June, 1820.

¥ e 9
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CAMFRANCQ.

When we had éven gone thus far,’ the defen-
dant.would not. be advanced in -his cause, for
then the deed would stand as a sale made in

the cause of Camfrancg, which was not plead-

ed, and therefore, could not be given in evi-
dence, and then I pray the court again to re-
mark, that the ratification, by receiving the
money as heirs of Turgeau (inconclusive, as I
shall shew it on other grounds to be) would
totally fail.

But the defendant seemed to think, that all
difficulties would vaunish, if they could per-
snade the court that the sales were made un-
der both executions. For this, they have no

foundation in the facts as they appear. They

presume it first, because there are two execu-
tions, and only one sale. But, what proves
that this is the only sale ? The presumption
is against it. Ior ten slaves were attached in
the two causes, and only seven of them are sold,
Frosine, oune of the eight, not being intluded in
either attachment; and thig, although the sum
raised by this sale is not sufficient to satisfy the
judgments. And the fact is otherwise: two
suits being now pending for negroes purchased
under one of these judgments.

Secondly. They presume it, because they
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asserted that the negroes sold were the same Bast'n District,

with those attached in the suit of Turgeau 3 but |\

the assertion is incorrect, only three out of the  Doroen

eight having been so attached. Caxruanea
There is neither proof or even presumption,

that the sale was made under both executions ;

but there is proof, that it was not. 1. The

evidence of an authentic act, which declares ‘he

contrary in a manner unequivocal, unsusceptible

of explanation, and repeated in the most im-

portant clauses of the act. 2. If it were not

absurd to support by argument, full and con-

clusive proof, I would say, that the sherifl’s acts,

when they appear, on the face of them, to

be done according to the forms of law, shall

not be explained by other evidence, or constru-

ed so as to make them illegal. Now, here, the

law directs the sheriff, by the strongest implica-

tion, to proceed separately on each execution ;

he is ordered to endorse the day and hour, on

which he receives cash ; he must refer to the

day of docketting, in the body of the sale; he

must recite the judgment, under which he sells,

and all this for the strongest reasons of utility

and justice, which would fail, if he was allow-

ed to sell on several executions, at the same time,

without distinguishing, in which the sale was

made. It would be impossible, in that case, to
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East’n District. digtinguish against which of the plﬂinﬁﬂ%

June, 1820.

~ Trecourse must be had, in case of eviction, for

Durovr

vs.

Camrranéa.

want of title, which recanrse always exisled
and is still in force, {0’ somewhat restricted by
the 20th sect. of the act of 2314 of Jvu. " 1819, p.
40. If one execution were set aside for irregu-
larity, the sale uuder all wonld be, void;
where he sells on all, ke cannnt do the duty the
taw imposes on him. of holdiug the surplus
money, if'any, after paving the particular debts,
to the use of the dejirnt:4¢; because 'uo one
can tell what that sarplas is, ou each execa-
tion, if the property be sold en masse, in each
execution. 'With this positive Law, agaiust an

indiscriminate sale, with tiese wmanifest_ incon-

veniences attending a breach of it; the sheriff
has returned under his oath of vffice, that he did
sell in a single suit, that of Camfrancq and
others.  Shall pgosumptions then, or even
proofs, be admitted in a cause to which he is
not a party toshew that he has acted illegally?

On this denomination of the suit, Camfrancq
and others, permit me to remark. It is 2 know s
formula to describe a suit where there is more thaw
one plaintiff; but never yet, I belteve, was used to
shew, ¢hat there were several suits. The title
of a suit, is an index to fnd the proceeding in
i, bqﬁg on the records and minutes of the court.
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To ex;ress the name first used answers this Eastn District.
eud, although the rest are not named, but are m.
1eferred to, by the description “others :» but, if Durorn
this description were, in any proceedings, per- Canraasca.
mitted to express other suits, by other plaintiffs,

Lkow could any proceeding be found? In the
.case before the court, it would be impossible to

discover, w hat other causes the sheriff meant,

until we had examined, one by one, the many

thousand titles of causes, on the clerk’s docket.
Therefore, when the sheriff, or any other officer,

uses this formula, it must be taken in its usual

aud legal acceptation, not in one that would cre-

ate confusion, and always call for the aid of

other proof to explain it.

I conclude this long, and I fear tedious dis-
quisition, on the admissibility, and effect of the
testimony, by entreating the court, to considet
whether there is any thing whatever, in the re-
cord before them, to shew by legal procf. that
there was no such suit as that of Canfrancg
and others. 1f there Le pet(and I can dis-
cover, not even a presumption of the kind) how
can they say, that this sale was made at the suit
of Laroque Turgeau, as pleaded. And if here-
afier, the plaintiff should be able to shew, that
there was such a suit, and that there was no
judgment to support the execution, no citalion

Vor. v 33
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port the sale.  Would it not he manifest, that
injustice and irreparable injustice had been doue
to him, and yet may not this be the case? Wt
evidence 1is there that the records of the
court have been searched? What evidence”
that the two suits, mentioned in the record, are
all that exist? No such evidence has been pro-
duced, for the fact is different ; there were other
suits, and any one of them may as well be sub-
stituted for the word ¢ others’” as the suit of
Turgeau. It will not surely be said, that we
ought to have produced proof ou this poiut.
The defendant pleaded a title under the judg-
ment against Turgean. He ought to have
produced that title, or if he relied on presump-
tions to supply it, it was for him to produce all
the evidence which was to give weight to them.
If the mere existence of such a suit as « C.
and others” was necessary to create a pre-
sumption that Laroque Turgeau was intended,
it was for him, not for us to produce il.

But, suppose no such judgment or suit to
exist, so much the worse for the defendant.
He was hound in the first instance, to look at
kis own title.  He is, as I have shewn, bound
by every thing enounced or declared in it;
and be, not the plaintiff, ocught to suffer for
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the defects of his title. And he was hound af- Fast'n District

terwards, to plead his true defence, if he re-
lied on shewing that this deed was not what
it purported to be, and to have given us the
means of defence.

IIL. The plaintiff objected to the introduc-
tion of a notarial receipt, given by him to Car-
lier d'Onivemer.

Before examining the grounds of this ex-
ception, it will be necessary to examine the
evidence on the record first, to shew that the
money mentioned in this receipt, is by no
means identified with that produced on the
sale. It is only described as money deposited
with C. d’Outremer, helonging to the estate of
Laroque Turgeau, which had been enjoined in
his bands by the defendant, and by Lafitte.
Now, this might have been these monies, or
it might have been other monies. The thing
was susceptible of proof, and it was the defen-
dant’s business ; if he thought the circumstance
material, he could have produced it. 1t is not
for the court to supply such material defects
in testimony, by suppesing it to be the same,
because it was enjoined by the present defen-
dant and Lafitte.  Supposing this to be the
case, might pot this be another sum equally

June, 1620,
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could not be prepared to shew this, hecause
he had no notice, as I shall shew he ought to
have had, of the production of this receipt.
But, where is the evidence that the sum, for
which the negroes was snld, was enjoined by
Lafitte ? It was indeed, enjoined by the de-

fendant in this suit. Bat, the sum received

was not the sam for which the negzroes were
sold, because, that was enjoined only by the
defendant ; whereas, the sam recetved was re-
presented as being enjoined by both.

Secondly. 'The case shews that this receipt
was given during the peadency of the suit, long
after it was at issue 5 and therefore, was inad-
missible.

The enquiry on a trial only relates to the
sitnation of the parties with respect to each
other, at the time the suit was commenced ; or,
on the -broadest prmuples, to the time of the
issue being joine:dd.  The plaintiff here de-
clares, that, at the time of filing his petition, he
was entitled to relief; the defendant, in his
answer, denies his right, and states special
cirrumstances in avoidance. The issue joined
there, is whether the party was entitled to re-
lief at that pericd. Should any thing occur
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defendant by strecession or otherwise, that fact Camrrazew

mu-t he set fcrth by an amended answer, that
the opposite party may have notice of the new
fact relied upon.

This is an acknowledged maxim in juris-
prodence, and is founded on the strictest prin-
ciples of justice. 1If the fact,relied on, had
happened hefore the bringing of the suit, the
defendant would undoubtedly have been ob-
liged to set it forth in his answer, lLefore he is
permitted to adduce it in evidence : and what
reason can there be, to exoucrate him from
giving this notice by an amended plea, if he
allege that it happened afterwards. 'There
is the same necessity for notice, the same or a
greater danger of surprise, 1 say a greater,
because, a party is naturally supposed to be
better prepared with testimony to explain all
his acts prior to the <uit; but cannot be sup-
posed to provide against suggestions of what
happened afterwards, unless he have netice.
Here at the time of the suit bronght, Turgeau
was alive. The piaintiff could do no act as his
heir to injure his claim. If any act of that
kind was alleged to have been done during
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alleged by an amended answer, and then the
plaintiff might have disproved or explained it.
The common law provides for this by a plea
puis darreign continuance, and all codes of
practice have similar.

This is not like permitting what the parties
have said, since the bringing of the snit, to go
in evidence. 'This is done because it is proof,
not of any change, but of their acknowledg-
ment of the state of things previous to the suit.
This case is widely different. Tt is a new act
which, if true, changes the state of the parties,
and which therefore, ought to have been set
forth.

In 1 Dallas, 63, it is stated and acknow-
ledged as << a principle not to receive evidence
of any thing that happens affer the suit)”’
though the acknowledgment, after the suit, of a
fact existing befure is good evidence.

I enlarge no more on this point, because it is
apparent that if the fact had bappened before
the suit brought, the defendant would not have
been permitted to give it in evidence without
pleading it, as itis a distinct fuct, not arising
out of the pleadings as they stand. That the
plaintiff could not claim the negroes sold, be-
cause be was beir to the plaintiff in the suit, in
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which they were sold, and had, by receiving La;;,? ?;38“
the money, ratified the sale—is as much a fact "
nece~sary to be pleaded, as the sale iiself was.  Derora
According to this principle, the court has de- Cawrrance.
cided in the case of the Planters’ Barnk vs.

George, that the agency of the persons who

made the contract for the defendant, is not a
circumstance to be submitted to a jury. because

it was not specially set forth. Now, certainly

that is a point much more readily to be iofer-

red from the allezation, that the defendant

made the agreement in that cause, than it is in

this, that the plaintiff ratified the act of the sale,

which ratification is no where set forth, or re-

lied on in the pleadings. be record shews

that this receipt is res inter alios and, tlere-

fore, ought not to have been admitted.

IV. Bat suppose, the paper properly ad-
mitted, what does it prove : and wlat ough, in
common justice, to be its eflect on the cause ?

Letus concede, for the sake of argument, that.
the money, received by the plaintiff, was part of
the proceeds of the negroes, which he now
claims, and that it came into the hands of
d’Outremer, as the agent of Turgeaun, where
it was attachied on the bringing of this suit by
the defendants ; Camfrancq and Lafitte, as guar-
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held it then, as a judicial deposit, to be re-
turned to the purchaser of the negroes, if the
sale shonld he declared void ; to be pa:d to
Turgeau, if the sale should be affirmed. He
was a wmere stake holder, indifferent who
should gain, and ready, on a proper indemnifi-
cation, to deliver it fo either. En lhis state of
things, Turgeau dies. 'The plainti beco.nes
entitle:l to a share of Lis estate, and 2 portion
of this money, in case the sale of the negroes,
whichh be has brought a suit to cancel, should
be affirmed. Seeing the money lie idle iu the
hands of the depository, he tells him ¢ give me
the money, if I lose my suit, it is mine of right,
if I gain, I will give you security to refund it,
that you may pay it, as the hiw divects, to the
purchasers of the negroes, who have enjoined
it in your hands.” Thic is done, auvd the re-
ceipt records this transaction and nothing more.
1t is a mere change of the deposit, hat, so far
from contaiving, as has been supposed, any ac-
kno vlegement or ratification of the sale, or any
abandonment of the suit to cancel it which had
been long pending, it expressly provides for
the event of the plaintiff’s gaining that suit,
and gives security in that cuse to refund. If
this were a ratification of the sale, to what end
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give security ® A simple receipt and dis- Eastn District.

charge weald have been sufficient 5 it was clear-
ly, therefore, not the intent of the plaintiff to ra-
tify the sale and release his suit. It was not
his iutent to have the price and recover the thing
sold. He has expressly declared, that this was
not” his intent; he has expressly provided for
that event (the recovery of the slaves) which the
defendant says he intended to abandon ; and he
has expressly renounced the idea of keeping the
priee, in case he annulled the sale 3 for he has not
only consented, but given security, in that event,
to repay it. To give the construction contended
for on this transactinn, would be to go counter to
the infent of the parties, plainly and manifestly
expressed in their deed. 'This appears so clear,
so appavent, that T can only account forthe vicw
taken of it by the courf, frem its not being pro-
perly stated to them, that the injunction on this
money, in the hands of C. d’Outremer, was laid
by the defendant in this suvit, when it was
brought to secure him the repayment of his
money in case the slaves should be recovered
by the plaintiff ; but this appears by the record
of the cause.

If the money had been in the hands of the
court, instead of being deposited with d’Outre-
mer, would it have injured the rights of any

Vor. viL 34
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to refund ?  Sarely, this is every day’s prac-
tice 5 and how does it change the nature of this
case, if any other person is ihe deposi ary ?

Surely, if there be any thing uncertain in the
wording of the receipt (which I cannot, howev-
er, perceive) it would neither be legal nor just
to constrae that into a relinquishment of a right
of action, which could Dbear another and more
obvious construction. If the original judgment
would not have bound the plaiutiff, indepen-
dent of this receipt, then the receipt must be
considered as a “recognitive or coufirmative
ac”; but, by the civil code, page 310, art. 238,
such an act is only valid when it contains the
substance of the voidable act that is confirmed,
and the motive for confirming it, neither of which
is combined in the receipt ; therefore it caunot
avail as a confirmation or recognition.

Some stress seems to be laid on the receipt
containing a discharge ; hut connected with the
plain state of the transaction, this can have no
operation, It was necessary, if he lost his suit
for the slaves ; for then be would keep the mo-
ney ; hut, as has been repeated, he agrees to
refund ii. i Lie prevailed in recovering them.
If this be construed into a ratification of the
sale, or into a discharge of hid suit, no party
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will be safe in making deposits of the fund Bastn “1‘2‘38”
in litigation ; and every object must remain in ————
sequestration, uutil the final decision of the “”_f‘;’.‘ u
cuuse. Should this be the true construction I ©-vrence
can only lament the ignorance which considered
jt as a transaction, that could in no sort put
his interests in danger, since he took care clear-
ly to express his intent, and was not aware that,
that intent could interfers with the prosecution
of this suit.
If, then, this paper be considered, according
to its terms, a change of deposit only and nota
ratification or release, the court then will pro-
ceed to éxamine the recovd, and should they
even determine that the words ¢ Camfrancq and
others” mean ¢ Laroque Turgeau ;”’ they will
find that the property of the plaiutiff has been
taken from him in a sait :—
1. When he was not named as is expressly
required by law. 2. When he was not cited.
8. When no answer was filed for him, the only
answer being filed, long before the nomination
of any attorney. 4. When notice directed by
law to be given in cases of attachment, by post-
ing up the writ, was not given, and the ounly
service being on the pluintiff' himself. 5. When
he was condemned unheard.
Bat, if they find that the record caunot be
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words, in addition to the above defects, they
mast be convinced that no judgment or writ of
execution has been produced to justify the sale.

But independent of all these grounds, and ad-
mitting all these arguments, proofs and autho-
rities to be of no avail, why ought not the plain-
titf to have judgment for the five negroes, viz:
Buco, Levantine, Nanette, Susanne, and Fro-
sine, neither of whom were attached, nuder the
suit of Laroque Turgeau, under which the de-
fendant alone claims?

Moreau, forthe defendant. ‘The sherif’s
deed to the defendant must he considered by
this court as legal evidence, as it was read in
the court a quo, withont anv nm)ositiun'from
the plaintiff. But, the plaintiif’s counsel con-
tends, that the defendant cannot avail himseif
of the record of the suit. in which he (the pre- .
seat defendant) was plaintiff against the heirs
of V. Dufour, hecause in the answer, the slaves
are stated to have bheen purchased at a sale
made in pursuance of a jodgment, in which
Laroque Turgeau was plaintff against these
heirs. ‘

IL Justice would often be defeated, if de-
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fendants cenld, in their defence, Le corfred Es;::i\ {)gztgxct.

witlin the suict and narnaw limits within o~~~
which the plaintiff contends we are to be kept.  »Oot*
Naturally, it behooves tle plaintiff to prove his Ciurmarce.
claim,g when the defendant denies it. The lat-
ter ought to be discharged, if the former fails
in this proof, and. as pegative facts are not
su-ceptible of proof, these who deny any alle-
gaticn, in court, are dicpensed from adducing
any proof. - Fart. 3, 1, 14, Ei incumlit pro-
batio qui dicit, non qui negat. ff. 22, 2, 2.
3 Hulot, 248,
The defendant might then confine himself to
the general denial, in his answer ; and under
it, ke would have been authorised to preduce
every document which he has offered, in order
to destroy the plaintifi’s claim. Can the latter
complain that the former bas done too much,
in adding to his general denial, a special alle-
gation, of the right which ke claims, under a
sale made to him by the plaintiff. as one of
the co-keirs of V. Dufour, on an execution ob-
tained by these co-heirs 2
Admitting, that the same strictness of proof,
which is required from the plaintiff. is demand-
ed of a defendant, who alleges a fact in his
defence, because, he becomes so far a plaintiff,
I 22, 8, 19, 3 Hulot, 252, let us examine
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case. The courts of the English common law,
on the decision of which, the plaintiff relies,
may have exacied a strict compliance with it,
in regard to-the special exceptions pleaged by
either of the parties, and this court may haye held
that < our laws, or the subject of the practice of
courts in civil cases, contain provisions .tend-
ing, as much as possible to simplify it, and re-
lieve us from all' unnecessary technical rules,
relating to special pleadings ; but, parties are
bound, on the one side, plainly and substan:
tially to set forth the cause of action, and on
the other, the mecans of defence—a denial of
the facts stated in the petition, or a statement
of other facts, in aveidance of these. 1t is ne-
cessary to a firm administration of justice that,
such a certainty should prevail in pleading, as
to put each party on their guard.” Harvey vs.
Fiizgerald, 6 Martin, 549. Nothing in this can
affect our defence.

Let us rejoice, that our courts are not bound
down to the rigorous practice of the common
law of England, which compelled lord Kenyon,
in Brown vs. Jacobs, Espinasse, 26, to reject
a recocd, offered in evidence, because the name
of one of the parties was there spelt Southal,
instead of Suthal. Our legislature has re-
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lieved us from so dreadful a situation, by pro- Eastn pistrict,
viding that, ¢ the supreme court shall proceed w
and give judgment, according as the rights of Dusous
the cause and matter in law shall appear unto Cienaxce
them, without regarding any imperfection or
want of form, in the process or cause of pro-
ceeding whatever.” 1 JMartin’s Digest, 44,
n. 9.
If the irregularities of an act, in the course
of proceeding, cannot be fatal and affect the
justice of the case, will it be contended that
au error in the defendant’s plea, may destroy
his right, especially ‘when it is clearly cured
by the produ‘ction of titles which he produces,
and to which he referred the court in his an-
swer, when a general denial would have suf-
ficed ? That wounld be agaihst both the spirit
and the letter of the law, which we have cited.
It is to be observed, that,:the defendant was
not satisfied with alleging in his answer, that
he was a bona fide purchaser of the slaves
claimed, at a sale, under a judgment against
the heirs of V. Dufour, obtained by Laroque
Turgeau, on the 2d of February, 1810, but
did refer to the deed of sale, which he consi-
dered as his title, as more fully appears by the
deed of the sheriff, of the first district of the
superior court of the late territory of Orleans.
on the 5th of April, 1810.
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The sheriff’s deed, theun, constitntes a part of
the defenda}nt’s answer, and if he had aonexed a
copy of it thereto, no doubt could have hecn en-
tertained of its being proper evidence at the
trial.  Will not a reference to the deed in the
answer have the same effect 7 Most certainly.
Either party has aright, at any time hefore the
trial, to a communication of any paper referred
to in the record of the snit by his adversary, or
to insist on his annexing a copy of it to the re-
cord. "The plaintiff was then sufficiently in-
formed of the defendant’s reliance on the sher-
iff’s deed ; he-could not, thercfore, oppose its
introduction in evidence. and if he could, it is
now too late for him to complain, since he did
not except toits produaction in the court a guo.

‘We are next to eanquire wheiher tiis deed
having been read in evidence, the defendant
cannot avail himself of it in order'to give the
imperfection in the answer. 1is onject in this
suit is to resist the piaintid”s claim to the slaves,
as one of the heirs of V. Dufour, by shewing
that he had acquired a iitle to them uuder an
execution bottomed on the judgment obtained
on the 2d of February, 1810, by Laroque Tar-
geau against these very heirs, and he refers to
the deed given to him by the sheriff, on the &th
of April following, in which the slaves are
named.
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'This dee is evidently then the title on which Fastn District.

the defeudant relies. The circumstances, pre-
cedine or accompanying this sale, the judgments
obtained by Laroque Turgeau and the defend-
ant. the snbsequent seizures, are only accesso-
ries or incidents, w hich are to have their explana.
tion, and are to be corrected, if erroneous, by
this deed.

1t purports that the sale is made to him, in
purcuance to a writ of fleri fecias commanding
the sheriff to cause the money to be made, out
of the goods and chattels, and lands aud tene-
ments of the beirs of Dufour. at the instance of
Camfrancq and others. These expressions
explain what the defendant means in the part
of his answer, where he alleges the seizure of
the slaves at the instance of Laroque Turgeau,
aliho’ some of them, Baco, L.aventine, Nanette
and Susaun, were adjudicated to him in a suit
against the hcirs, in which he was himself
plainiff.

Tt is in vain contended that this would be to
allow the defendant to prove what he did not
alleze. 'We answer that, in every case in which
areference is hadto a deed, and through error
its contents are incorrectly stated, the contents
of the deed, not the statement of them, must be

attended to.
VoL. viiL. 85
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There is no coutradiction between the allega-
tions in the answer and the contents of the
deed 3 the first speuk of slavessold and seized
at the suit of Laroque Turgean, and the latter
at the suit of Camfrancq and others ; the form-
er is less explicit than the latter,

The record shews that tlhe seizure was made,
as well at the iustance of the present defeudant,
as that of Laroque ‘Tnrgeau, and itis clear that
it is the latter vhe sheriil alluues to, in the words
and others.

ITL. The plaintiff’s counsel furiher con-
tends, that the sherifi’s deed is nuli and void,
because it does not menlion the names of the
parties to the suit ; because it mentions one writ
oi fieri fucius, and one judzment only; because it
appears the sale took place under Camfrancq’s
judgment only 5 and, lastly, onaccount of the
identity of the slaves seized and soid at Cam-
francy’s instance, with those seized at Laroque
Vurgean’s.

1. The form of the deed, which is to be given
by the sherifl to purchasers of property, sold un-
der a writ of fieri facias, is prescribed by the le-
gislatuve. 2 urtin’s Digest, 334, The pream-
ble is in these words : < Wheveas I, A. B.
sheriff of the county of , by virtue of a
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writ of fieri fucias, tu me directed, against the rusen Distiict.
goods and chattels, lands aud tenements of C. ]:",'L,ii:j
D. at the suit of E. K. &c.” Duroun
Is the deed void, if the names of the parties Csuvasce
be omitted ? The 14th section, of the act of
1305, provides that the sherifi’s sale, whether
of real or personal estate, shall vest in the pur-
chaser all the estate, right and title of the
persen against whom snch execution is issued.
Licm. 172. T is ouly in the following section,
that the form of the deel, to be given after the
sale, is mentioned. It is by the sale, of which
the deed is only an evidence, that the property
is tran<ferred.
Tt suffices then, that this evidence of the sale
be written or subscribed, by the officer, who is
divected to give it. All the particulars, which
are mentioned in the law, are nnt of the es-
sence of the deed. It would be highly inju-
rious to the fortunes and destructive of the
rights of individuals, if the least omission in
a deed, rendered it null and void.
It is not true, that all the forms, which the
law prescribes, are so rigorously imposed, that
the least omission or deviation, aveids a deed,
The 18th title of the third partida, is fall of
forms of different acts 3 but, it has never been
held that acts,in which the notaries do not li-
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prohibitive laws import a nullitv, although it
be not formally expressed. Code Civil. +, art.
12. It is otherwise with laws purely 7 vpera-
tive. They must denounce t e nullity. and the
infraction, on which it is pronounced, must at-
tack the essence of the act. 1 Jurisp. du Code
Napoleon, 67. It is always difficalt to distin-
guish vices, which attack the substance of the
act, from mere irregularities. This requires
often all the sagacity of an enlightened judge,
whose intelligence and learning are a necessary
suppl-meunt to the law. Idem.

If the court, then, has a discretion to exer-
cise, can we doubt that it will not consider the
alleged omission, as relating to the substance
or essence of the deed, but, as an irregularity,
which may be remed.ed by a refevence to the
records introduced. The only imperfection
being the want of a direct reference, to more
thaun one fieri fucius, and the omission of the
n-me of Laroque Turgeau, who is evidently
designated uuder the words and others.

2. Two writs of fieri faci s were clearly
referred to by the sheriff. We produce the
records of two distinct suits, one in which
Camfrancq alone, was plaintiff, and another
in which Laroque Turgeau was.



OF TYE STATF OF LOUISTANA,

Theve was no suit in which Camfrancq wasF

277

ast’n Districk
Jur e, 1820,

ajoint plaintiff with one v more otl ers. A

tis true, the law ferbids the introcuction
of parol evidence beyvond, or ag inst the con-
tents of an act.  Buat, it is not Dby wilnesses,
that we have sought to prove that the sheriff
etred, when in bis deed, hereferved to a «1 gle
writ of fleri facias, in the suit of Cawfrancq
aund oihiers.  We have shewn by records, that
ke meant to refer to two writs, issued in two
diiiereut suits 5 vne in which Camfrancq was
piaitni, and ano her in which avober per-
son, viz. Laroque "T'urgeau, was so.

Nothing preveuts evidence being received
beyord or against the centeuts of an act, or
of what was done before, at the time, or since
its confection, as in the case of a counter let-
ter, iu the case of a simula:ed contract; pro-
vided, the evidence resull from an act, in w bich
the parties intervened.

3. The same answer may be given to the
allegation, that one judgment c¢nly is men-
tioned.

4. Although, five of the slaves, purchased by
the defendant, are part of those whom he had
seized, it does notfollow that the seizure, at
his instance, was alcne acted upon. It ap-
pears, and the plaintiff admits, that three of

Durour
s
CAMFRANCA.
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East’n Dishict the slaves sold to the defendant, had been

June, 1820.
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Drroun
U,

CAMFRANCQ.

seized at the suit of Laroque Turgean, viz.
Lafleur, Victor and Jeudi, and the sheriff
could not give a title in them to the defeadunt,
bad they not been seized in the latler suit.
Besides, Camfrancq’s claim amounting only to
B97F 75, the five slaves seized in his suit,
were more than sufficient to cover it.  Lavoque
Turgeau’s clauim amounted, according to the
record, to 349+% dollars. 'What puls the fact,
of there being two writs of execution, beyond a
doubt, is that the sherill sold eixht slaves to
Cawmfrancq for 4040 dollars, while the claim
of the latter was below a fourth of that sum.

5. It is not easy to discover on what ground
the plaintff assumes it as a fact, that the slaves
geized by Cawfrancq and Laroque Turgeau,
have not been seized and sold, but that oihers
were sold in their stead.

IV. The notarial receipts, given by the plain-
iff to Carlier d’Outremer, on the 10th of Au-
gust, 1818, for 31560, was properly admitted in
evidence.

1. This document establishes that the money,
thus paid to the plaintiff, was received by him,as
part of the proceeds of the slaves, seized as
part of the estate of V. Dufour by the present
defendant and Laroque Turgeau.
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The plaintiff acknowledges the receipt of 81360 East'n Districr.

part of a larger sum, belonging to the estate
of Laroque "Turgeau, of which Carlier d’Outre-
mer is depositary 5 and engages that, as there
are seizures and oppositions, in the name of
Camfrancq and Lafitte, of Jamaica, the plain-
tilf promises to refund the sum received, if the
claims of (hese persons prevail 3 and he gives
surety therefor.

The record shews that the sum in the bands
of Carlier d’Oatremer, and of which the plain-
tifl received a part, was the proceeds of La-
reque Turgeau’s claim, on the estale of V. Du.
four, part of v hich had been levied on hie
absent hieirs.  For this claim, the slaves Scapin,
Lafleur, Jeudy, Victor and Dupont, had bheen
scized 3 and on the 2d of KFebruary, 1810, La-
roque Turgeau had judgment for 6051 30 on
which that of 349+ 58 was levied. It likewise
appears, that Lareque Turgean obtained this
money, on condition of his giving securify to
refund it, if Lafitte, who had intervened 1in
the suit, established his claim on the estate of
V. Dufour, and the court determined that the
creditors of the deceased were to be paid by
contribution 3 a security which was given by
Carlier d’Ountremer, agent of Laroque Turgeau,
on the 4th of April, 1810.

June, 1820.
VNS

Durour
vs.
CaMFRANCG.
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Liastly, the record <hews that on the 6th of
Marci, 1818, the detendant ohtained an injaac-
tion, by which Carlier d’Ouiremer was mbibited
from disposing, onany account, of the $34) k 50
which he had veceived on the seizire made by
Laroque Lurgeau; in contempt of waich Cariier
d’Ouireiner, on the 10:h of Augusi, 1818, paid
1560 doliars to the plain:iff.

A comparison of all these facts must create a
conviction, that these 160 dollars are a part of
the 319139, Tt is true that, originally. Carlier
d’0n remer was aot strictly, waatis deewed in
law, a depositary of the proceeds of the seizure
of Luarsque Turgeau, on the estate of V. Du-
four ; but held them as the agent of the form-
er. Bu. the injunction ebtained, by the defen-
daunt, renders him a depusit.ry, since it com-
manded dim o hold these proceeds at the order
and disposal of the court.  ‘The paym-ut,
which e afierwar:s made 1o the plaintifl, on bis
giving security to refund, canuot have changed
his character of depositary.

2. Buiit is contended, that the defendant can-
nol avail himself of ithis paywent, which was pos-
terior to the institution of this suit ; because he
Las not preaded it. This is a vain effort (o in-
troduce in our tribunals the swictuess of the
co twa law of Hagland, wanica I uunk wiil
prove wburuve.
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T civil taw courts, the defendant is not bound Bastn pistrict.
to allege his exceptions, w hether they result from w'
fac < avierior or posterior to the inception of the  Durovn
suit. Part. 8,14, 1. _Harvey vs. Fiizgerald, 6 Csmnanca,
Mariin, 549. See on this point, the argu-
meit f the counsel for the defendant, iu the
case of Nagel vs. Mignot, 7 Martin, 657.

3. It is further urged that the plaintifi’s re-
ceipt to Carlier d’@uuremer caunot be used by
the defendant, it beingres inter alios acta.

Wheun a>succession is opened, the acts hy
which the person, entitled thereto, may accept
or decline it, cannnt be considered as indiffereat
to the creditors of it. They may avail them-
selves of his acceptance of it, whether it be
evidenced by a furmal act before a notary, out
of their presence, or by any instrument, in
which the party acted as heir. Civil Code, 77,
art. 168. If, in the receipt to Carlier d’Oatre-
mer. the plaiotiff had styled himself heir to
Laroone Turgean, the defendant could, un-
donbtedls, avail himself of the evidence resnlt-
ing tl erefiom, that he had accepted the sncces-
sion. If the same evidence result from a fact,
of wlich this receipt is a proof, he may lave
the benefit of it.

V. The plaintiff bas confirmed the sale of
VoL. viLI 36
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East'n District. the negroes, purchased by the defendant, by re-

June, 1820

Duror

s
CAMFRANGR.

ceiving his share of the price.

Whether the proceeds of the sale were depo-
sited in court, or remained in the hands of a
third person, on account of the seizure and op-
position made by the creditors of Laroque Tur-
geau, any act by which he, or his heir, accepts
or receives these proceeds, must, in law, be con-
sidered asa confirmation of the sale. [In de-
fault of an act of confirmation or ratification, it
is sufficient that the obligation be voluntarily
executed, subsequent to the period at which the

* obligation could have been validly counfirmed or

ratified. Civil Code, 310, art. 238. To exe-
cute a convention, even in part, is to approve if,
10 Pandectes Francaises, 330, n. 2206.

The obligations, resulting from the contracts
of sale, are chiefly the delivery of the thing
and the payment of the price.

The acceptance of the price, in whole, or in
part, even in the case of a sale, made during the
mwinority of the vendor, if the price be paid af-
ter his coming of age, is a confirmation of the
sale. 3 Merlin, Decisions de droit, 440, 445, ver-
bo Mineur, where a decree of the court of cassa-
tion of the 4th of Thermidor, 4th year, is cited.

The circumstance, of the plaintiff’ having giv-
en security to refund, does not alter the case.
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This was a business absclutely persounal torastn Distriet.
. . e June, 1820.
Calier €0 remer and the plaiutiff. The former

kaving himself given security, before he received  Verowe
the maoney, naturally required it, when he Camrraxce
empi‘ed his hands of-it.  Another considera-
tios:, which indoced it to be required, is that he
liad Leeu cujoined from paying the money.
All that we want. to shew that the plainttff
cot firmed the sale, is thal he did an act which
is evidence of his assent to the sale having its
effect.  Now, his receipt of the money is such
an act. He could not intend to have both the
slaves and their price.
Now, if the plaintifl, by receiving the price,
would be prevented from ever disturbing the
vendecs of these slaves, had they been illegally
sold, during his minerity, a fortiori, must the
vendees be confirmed in their titles, by the re-
ceipt of the price, while the sale was made
dur'ng the majority of Laroque Turgeau, and
the plaintiff, one of his heirs.

Lastly, the effect of the recelpt, given by the
plaintiff, must be precisely the same as that of
such a document, under the hand of Laroque
Thrgeau himself. It is true, the receipt does
no. expressly shew that the plaintiff gave it as
one of the heirs. It is shewn that he is the
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Eastn Uistrict. next of kin, and he does not shew that he has

June, 1520
"

Duroun
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CAMFRANCA.

any other title to the money, than as heir to La-
roque ‘T'urgean. The consequence mast be,
that he received the money in the capacity,
which gave hima right thereto.

By receiving this money, the plaintiff accept-
ed the succession of Laroque Targeau.

"The acceptance of a succession is express or
tacit. It is tacit, when some act is done by
which the intention of being heir must nece-sa-
rily be supposed. Civil Code, 162, art. 77.
From what act may this intention be more cor-
rectly presumed, than the receipt of a sum of
money helonging to the estate, with the view of
annlying it to one’s own use. [If one, who has
capacity to inherit, takes the goods of a succes-
sion, or part thereof, he does thereby the act of
an heir, 1 Pothier, Succession, 183 3 and this,
even when the party takes the goods in some
other capacity than that of an heir; as for ex-
ample as creditor, or legatee, unless he alleges
and proves that, in the latter capacity, he had a
right to take the goods. If cne of the next of
kin, be likewise a creditor or legatee, his 1aking
goods will be the act of a kin, and be construed
as an acceptance of the successiony for, as a
creditor, or legatee, he had no right to take, of
his own authority, what was due or bequeathed



OF THE STATE OF LOUISIANA, | ags

to bim, but only to demand it of the heir. Bast’n District,
June, 1820,

ld(’"l, 80, W oV

Drrour

VII. Lastly, the plaintiif urges he is not to CAmrz:Ncq.’
be concluded by the record, because he was not
expressly named in the petition; because he
was not regulatly cited, and did not answer ;
becatuse no noiice of the attachment was posted
up, and he was condemned unheard.

t. ‘the act of the legislature, which re-
quires that the names of the pariies be insert-
ed in the petition, 2 Muartin’s Digest, 149, must
be understood only inregard to cases in which
inhabitants of the state are personally suned
not to those in which the plaintiff proceeds by
at'achment and in rem, against abseutees ; the
names of whem, especially in the cases of heirs,
are unknown.  Where it otherwise it would be
impossible to obtain a debt due from a vacant
estate. ln such a case, it ought to suffice, that
the curator or the defensol", appointed to absent
heirs, be named. Suach has been the constant
practice of our court and it is conformable to
that of Spanish tribunals. Jyore, de parti.
tionbus, 87, n. 16 and 17.

2, This author, loco citato, observes, that
in crder that what is dene by the curator of an
abeentee be valid, it is needful that the absentee
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East’n District. be cited, at his domicil or by publication ; other-

June, 1820.
TV N
DvuroUR
vs.
CAMFRANCR.

wise curators canpot be given to absentees.so that
they be concluded by their acts, according
to Baldus, &c. But, this rule is not observed in
practice, and judges are in the habit, after satis-
fying themselves of the absence of the heir, or
baving caused an information to be made, to ap-
point a defensor to the absentee, without a pre-
vious citation, which I take to be regular and to
suffice.

- 3. In the case of Larngue Turgeau agaiﬁst
the heirs of V. Dufour, J. B. Prevost was ap-
pointed defensor of the heirs, on the 27th of
January, 1810, and the only answer is that of
Lafitte, in the name of his minor children, sub-
scribed by Moreau Lislet, and J.-B. Prevost,
which bears dale of the 6th of February,
1809.

In the case of Camfrancq, against the same
heirs, Pailleile was appointed defensor of the
assentees, at the moment of trial, as appears from
the judgment rendered on the 24th of January,
14810, and there is no other answer than the one
filed by the same attorney, Paillette, for the mi-
nor childven of Lafitte, heirs of V. Dufour.

It is, therefore, to be presumed, in the first
suit, that Prevost did not subscribe the answer
filed by. Moreaun Lislet, till after his appoint-
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ment as defensor of the absent Leirs, as an evi- East'n District.
. . . June, 1820.
dence of his adherence, in their behalf, to the ~~o

answer filed by Moreau Lislet, for the other Dvrove

. vs.
heirs. . CaMFRANCQ,

Admitting, however, that no answer was ever
filed for the present plaintiff, in either of these
two cases, as one of the coheirs of V. Dufour,
by the defensor appointed to him by the court,
couid he, on account of this omission, demand
the reversal of the judgments rendered in these
two suits in the year 1810, while he did not
bring his action for the recovery of the slaves,
sold in pursuance of the jndgments obtained,
in these suits, till the 11th of September, 1817?
For, whatever defects may exist in the proceed-
ings, which preceded these judgments, while
they remain unreversed, they are an insur-
mountable obstacle to his recovery ; for, as to
him, they are res judicatee.

It is then necessary to inquire, whether, ac-
cording to our present jurisprudence, a party,
who has not appealed from a judgment ren-
dered against him, may attack it as null, and
if so, within what time, in what manner, and
in what cases he, may avail himself of its nul-
lity.

Under the Spanish system, a party, whe
had not appealed within the legal delay from a
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Eastn District. judgment, might obtain its reversal when there

June, 1820.
Lo/

Durourn
vs.
CamMrRaNCQ.

were radical defects in the proceedi-gs. Tiese
are defined in Part. 3, 6. Cur. Ph. 47, n. 12
and 13. ' ‘

1t is donbtful, whether this action of nullity,
which was brought before the court wio rend.v-
ed the judgment, may be now resorted fto.
Meeker’s ass. vs. Williamson’s syndics, + .lar-
tin, 625. Our statute sccms not to aff .rd any
means of reversing a ja-lgmeunt, but the ap-
peal within the lezal delay.

Admitting, however, that this action of nul-
lity may be resorted to, it is not every error
that will avail : some are perpetnal, others
temporary only, in their effects. The action
of nulity is perpetual, in case of the want of
citation of the party, or of jurisdic ion in the
court. I all other cases, except that of a jadg-
ment rendered on forged documents, false testi-
mony, or through the corraption of the judge,
in which relief may be had duriny tweuty
years, the judgnent must be attacked wi.hin
seventy days, after its notification to the pariy.
Cur. Phil. loco cituto. ‘The plaintiff, therefore,
conld not be admitied to demand the reversal
of these judgmeats.

T'he want of a contestatio litis, will likewise
be urged, on the ground that the defensor, ap-
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pointed by the ccurt, has not answered in his E“iﬁ:ﬁe"f?z"é""
(the present plaintifi’s) name. To this, we
auswer that, Lie cannot be permitted te plead D"Z?.UR
avy kind of nullity, perpetual or temporary, Ciwenasce.
while he has not directly attacked these judg-
ments. No one can avail himself of the nulli-
ty of a judgment by exception or plea ; it-must
be doue by action. Cur. Phil. loco citato, n. 15.
Farther, even radical nullities, such as a
want of citation or even of jurisdictizn, may he
cured, by the appearance and answer of the
parly. It is traue, the law provides, that
¢ judges shall nnt give judgment, in any case,
except those of appeal, unless the suit be com-
menced by petition and answer ; and if they
do so, the judgment shall be null.” Part. 3,
16, 5. But, in practice, the want of the cita-
tion is cured, when the party voluutarily ap-
pears and defends himself.
¢ The plaintiff ought to give a copy of his
petition to the defendant, and cauvse him to be
cited, &c. The citation is the beginning, the
root, and essenlial foundation of the proceed-
ings, and is every where considered as indis-
pensable for the defence of t! e defendant, and
canuot be dispensed with: if it be omitted,. the
judgment is null ; unless the Cefcndaut appears
in person, or by attorney, before he be cited,
VoL. vuL 37



290

CASES IN THE SUPREME COURT

East’n District. for then the citation is superfluous.” Febrero,

June, 1820.

o~~~ Juicio ordinario, n. 129

Dvurour

The want of dn answer, ought not to be

V8.
Camrmsxca. more fatal than that of a citation. If the pre-

sent plaintiff had appeared personally, or by
attorney, in these suits, and omitted to file
an answer, but it appeared that his attor.
ney had attended, and defended him at the
trial, so as to rvender the judgment render-
ed therein, contradictory, reason and equi-
ty would reject his claim for a reversal of it,
on account of the absence of a written answer.
'Fhe consequence must be the same, since he
was represented by a defenser, and, according
to Ayora, elvery thing done by, or against the
defensor of an absentee, is as valid as if done
by, or agaigst him.

4, The statute requires the posting up of
the notice, in case of attachment, in reg.rd to
these absentees only, who have resided in the
state, since it must be at the last place of abode
of the defendant. 1 Martin’s Digest, 514.
No provisivn being made in case of an absen-
tee, who never resided in the state, we must
resort to the practice, which existed before the
statute. .Iyora informs us, that judges do not

usually order absentees to be cited by notices

or prdclamat’ibns-,'edictos, but appoint to themw
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a defensor immediately, to whom the different Fastn District.
acts. in the proceeaings are, notified : ante 283, w
5. The preseat plainiiff cannot complain that  Preoes
he was not defended in these suits, It is true, Curasvea.
there is not any writien anawer filed expressly
in his name, in either of them: but his defen-
sor filed written answers, in the name of the
minors, Lifiite, who as cobe'rs with him of V.

Dafour had the same interest.

In the suit of Camfraucg vs. the heirs of
Dufour, Paillette, the attorney who appeared
for the minors Lafitte, and had filed an an-
swer for them, was appointed defensor of the
other coheirs, and therefore of the present
plaintiff, on the 2kth of June, 1810, the very
day on which the trial took place, and it cannot
" be said that the latter was condemned unheard,
since the attoruey, appointed his defensor, argued
the cause. In the other case, Prevost was ap-
pointed defensor of the absent heirs, and sub-
scribed the answer, filed by Moreau Lislel, for
the minors Lafitte, and afterwards moved for a
new trial, and after for a suspension of the
execution.

The present plaintiff cannot, therefore, say

that he was not heard.

Seghers, on the same side. It is admitied
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East'n Wistrict, that the plaintifl’ is one of the coheirs of V, Du-

June, 1320
[ oV )
Durorr
vs.
CAMFRANCQ.

fonr. for one half, and of Larogue Turgeau for
a smaller part. This appears by the statement
of facts.

The plaintiff’s counsel states, that Laroque
Turzeau was alive at the inception of the sait ;
but died after Carlier d’'Ontremer was enjoined,
on the apnlication of the defendant, to pay the
monev in his hands, ante 264 This is an er-
ror of fact, which it i1s imnortant to covrsct,
The <uit was institnted, on the 4th of “apch,
1817, and Larnque Furxzean died, in Kingston,
Jamaica, on the 8th of Januarv, 1S:15. The
counsel stated it so, in the disfrict conrt 1 hnt
the date of his death was not noticed in the
statemet of facts : at all events, as there is no
legal proof of this, no argument can be cor-
rectly dreawn from it,

Itis nreed that it does not apnear, from any
thing on the recorl of this suif, that there was
no snit, in the late superior court, hrought hy
Camfrancq and others, against the heirs of V.
Dufour, &c. We answer, that a negative is
not susceptible of proof; that we have indi-
cated, in our answer, the date of the deed of
sale of the sheriff, and of the judgment, on
which the execution issued ; that, according to
the provisious of the law, there is kept a regis-
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ter of all sales made by the sherifl, in the Fastn District
. . ) Sne, 1520,
cleik’s office, and ansther in which 1l judg- gy
ments are docketted in chirenologicul order ; br rous
that the sheriff'is also required. by law, to keep Cawsxance.
a bosk, In which he eniers all sales, made by
bim, meniioning the date, the thing sold. the
name of the purchaser and the price, which
book is open to public inspection.  Act of 1503,
Apieil 10, The plaintiff was, therefore ena-
bled by the dates, stated in the defendant’s an-
swer, to obtain any information which he n.ight
desire, to guard agaiust surpiise.
If a suit of Camfrang and others, vs. the
heirs of Dufour existed, the party, whom it
could avail. could easily have produced the re-
cord of it. 1t must, have heen easily found, as
it could only have existed in il.e short period of
a year, which elapsed hetwecen the death of V.
Dufour, and the date of the sheriff’s dced. A
very short time would have been sufficient to run
over the list of causes during that time, and a
much shorter one to ascertain the fact by a re-
ference to the index kept by the clerk. The
very great painstaken by the plaintifi’s covrscl,
in this case, leave no doubt that so victeiioes
a mean of attack, would not have been overiouk-
ed, had it existed.
The act of 1505 provides, that eveiy sheriff
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East'n District. shall keep a just and true account of all sales,

June, 1820.
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by bim made, in a book, to be kept for that pur-
pose, in which shall be entered the date, the
articles sold, the name of the purchaser and the
price paid, which shall be kept open for the in-
spection of any person, demanding the same.
And such a sale, whether of personal or
real estate, shall vest in the purchaser
all the estate, right and title of the person
against whom such execution issued, 2 .Mar-
tin’s Digzest, 172, and it is in the following sec-
tion only, that a deed to be given by the sheriff,
is spoken of. The defendant’s title to the slaves
he purchased was then perfect, immediately af-
ter the sale, and its registry in the sheriff’s
sale,

These books then, as well as the records of
the two suits were proper evidence, by which
any inaccuracy, that might have occurred in the
confection of the deed, would have been cor-
rected. They were introduced in the two suits,
brought by the present plaintiff, against Dus-
suau de la Croix, to recover three slaves sold
by the sheriff, by virtue of the executions un-
der which, those claimed by the present de-
fendant, were purchased. These two cases
are now pending before this court.

It is further urged, that ¢ ien slaves were
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attached in the iwo causes, and only seven of B:?;"; I;igrt)glct,
them sold ; Frosine, one of the eight, not be- " -~y
ing included in either attachment.”” The three = Drrovx
others were sold, under the same writs of exe- Camrnixce
.cution, and on the same day, to Dussuau de
la Croix, against whom the present plaintiff
carries on suits, now pending before this court.
As to Frosine, she was a child of tender years,
her name might have been omitted on the re-
turn, as she could not be separated from her
mother. It suflices, that she was purchased by
the defendant, under the same fi fa. .
Finally, the plaintiff’s counsel contends, that
the sheriff cannot have intended to refer to two
distinct suits, by the words Camfrancq and o-
thers, because the law requires him to refer to
the judgment, on which he sells, and to state
the date of its registry ; and hence, when he
has several writs of execation, he cannot
seize and sell property en masse. 'We, howe-
ver, see daily in the newspapers, the sheriff ad-
vertising property for sale, as seized under se-
veral writs of execution.

Livingston, for the plaintif. We are told
that the plaintiff cannot now say, that the sale
produced by Camfrancq, ought not to have
been received in proof, because, in the num-
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gast'n District. hers by which the several proofs are referred

June, 1820
W\f
Diroun
8.
BAMFRANCQ,

to, in the biil of exceptivns, the one, corres-
ponding to this paper, is omitied.  "This i- evi-
dently, a clerical wistake, because the judg-
ment of Camfrancq, being centaived in the bill
of exceptions, Lecause it was different from the
one pleaded, how is it possible to stuppose, that
the same counsel ¢ uld censeat that a sale
under a third judgmeit (o wit, Camfrancg and
others, could have been iotroduced ?  But,
the defendani wants some advaniage ; let
him take all that his carelessness or wistake,
will give him, (but he must excuse me, if I
ohserve, en passint, that this statement but ill
agrees with the latitude of practice, which, as
he coutends, will permit biw to plead one
thing and prove another.) Let him have his
advantage : what will it avail bim? If I um
sued on a note of hand, and I make no ohjec-

tion to their giving evidence of an assault and

=l

battery, can they obtuin judgment? Or, if
they obtain it, will it not be reverscd ¥  Thus,
if the sale, he produces in evidesce, is rot cen-
formable to the one he has pleaded; or, is
not supported by a judgment, my omitting to
except to Lis introdaction, er my expressly
agreeing to receive it, wiil avail him httle, in

support of his judgment. The force of this
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is folt by the ¢ feudmit’s counsel, and he exerts Fa«n Distiict,

all higstrengthito prové, that althmwh the terms
of the giTe" pmf]uced arésacknowledged to be in
cuntradwtl&n to Ehe' one'pleaded .that this is
mmmemal Letuq fullow-him, in this attempt.

First, we are f%ﬂ thgl justice would frequent-
ly be defeated, rﬁsucﬁ str‘ictgpqs viere observ-
ed ; the answei’ to- t‘léls general ObJQCYIOII, has
been anttctpated in the plamhﬂ‘ argument and
in duing it, hehas bnrrhwe"ftpe exphut lan-
guage of the court iself, "iu fprmer decisions.
But, we are told, however priper this might
be, as applied to the pleadings of the plaintiff,
they are not so with respect to those of the de-
f'ndant : becanse, the plaintiff must prove his
rigiit, but the defendant may vestrain hi .self
to a simple denegation. Put, when the defen-
daut alleges a fact in aveidance, 1 shouhl be
glad to know, whether justice dves’ not require
the sau e wertainty, in the exposition of ' the
fact, as if 1L was one alleged on the part of the
piaintitt.

I'he defendant seems to think, that such de-
regation is always safficient, to enable the de-
fendant to prove any thirig, which would de-
stroy the plaiatiff’s action ; and that here, as
he was under no necesgity to plead the sale,
his pleading it erroneously cannot injure him.

Vo, vin 38

June. 1.,
TV N
Duro nr

s,

CaMFRANC(.
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East'n District. T apprehend, tﬁls is ou‘%f the few ervors into

June, 1820.
(e N

Drrova
Te
Camritanca.

which the learued counqel is. ex{er Fled.

When the plamtﬁ' alle,ges, and prnves a
complete title, which- wonld enttile "him to re-
cover przma Jfacie, and the defér\dant relies on
an act, which_ destrgyﬁ that right (not pro-
ceeding from the plamtlﬂ' hlmaelf) then he is
bound to give notxce Q,i,such act by his answer.
I have saul not jﬁodeedzng Jrom the party hi'n-
self, in order Toavdid a. ‘collision with what
seems to. lla\e ,beeri Lﬁe upmlou of this court,
ona ionper 6ccasmu, that paymeat might be
given in"evidence, under a geaeral denial. If
that point were necessary to be argued here, 1
should, however, contend that in that case also,
it ought to be alleged as well as proved ; but
this is not necessary here.

In this case, the plaintiff proves property by
shewmg "tha‘t the negroes bemnge«' to Victor Du-
for, . aud tha_t he is his heir. U'hese facts are
mt(d;f\pu’ted but a totally distinct one is setup
tngdgfe&i&he action, one proceeding neither from
Victor :Dufbur nor the plaintiff; an alienation
by the‘,}hperation of law. If this be a fact,
w bich might have been proved undera general

“denial of the plaintifi’s right, 1 know of none
‘that requires,‘a’particular specification. How

could ihe plaintilf know of this sale, unless he
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was apprised of it by the’ answer.  How could Ban Disticl,
wne, .
he be prepared to shew irvegularity, the wantof o< o,
identity, fraud, or any other fact, that might ex- Urroun
vs

ist to avoid sach a sale, if Lhe was to be surpri- Ciwrasvia
sed by heatﬁg it for the first time on the irial ¥

The defendant, then, in this case, was obli-
ged by every rule of justice and law, on the sub-
ject. to set forth the sale under which be claim-
ed, and if obliged to set it forth, to state it truly
and exactly.

But, he was in a dilcmma : he knew, that he
had an irrezular, anl if irreguler (in a case like
the present) abad title ; he knew, theun, there
was nosuchjndgment or execution as was wanted
iu his sale, there was neither judgment nor exe-
cution in the case of Camfrancg and others s yei
Lis sale was in that suit. What was heto do ?
Plead bis sale truly ?  Say that he bought at
the suit of C. and others 2 'That would not
do. The plaintiff would ask for the judgment
that could warrant the sale; he wouid have
time to examine and delect the iriegularity ;
therefore, it would not do to plead the sale fru-
ly ; it was safer, he thought, (o plead a sale un-
der a judgment which did exist, and endeavor
under it, to introduce his irregular sale, in the
hope that the variance would not have been ob-
served ;—but I have digvessed a little. To
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Eas'n District return to my reply, 1 think it has been shewn

June, 1320
TV Ny
Duroon
8.
CaMFhaNcQ.

that there was a necessity to plead the sale, un-
der which the defendant claimed, and, as a cor-
rollary, to plead it truly. Aud I sthall vefer the
court to my original argnment, B shew that
has uvot been done, and that the variance is ma-
terial nd fatul.

Tie next argument is that, the sheiiff’s <ale
transfers the property, independent of the act
of «ale ; that the act of sale, is only tte evi-
dence of the sale, and provided this be vednc-
ed o writinz, and signed by the officer. it is
ue wmatter in what terms it may he couched.

T'his doctrine may be very sound, bat I nwn
that neither my studies, nor my practice, have
ever tauzht me any thing like it. 1 alwavs
thought that, when the law directed an act fo
be done by one of its officers, prescribed the
manner in which he shonld do if. and declared
what should be the evidence of his having
petformed it, that the evidence thus required
was the only evidence.  And, 1 moreover
thought, that this principle woull be most
strictly enforced, in a case where property was
to he transferred without the consent of the
owner. I supposed, that so far from being a
mere matter of form, the act of sale, on the ex-
scution, was of the essence of the wansaction;
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and that wien ihe langiver took the trouhle to F‘a;l:nr; llngtlx&ct
pre~cvibe a forw for the officer, that semething o~y
Wwi- tecan: by be ducciion 3 if the defendant’s DUZ:’."R
reoe o.ne be (rves ihere is po necess'ty for an Gameuance,
ac <, sate atall; if the adjudication gives the
proerty. of what use is the act of sale?

Eut is there not a kind of solecism, in telling
us. the act of «ale, signed by the sheriff, is the
evidence, required by the law, that the thing
was sold, but yet that sale may be shewn, with-
out the eviderce of it. Tt is true, the defendant
aldds, that, provided it be reduced to writing
and signed, it is sufficient 5 but if his first princi-
ple be true. if the sale is complete, without the
evidence of it, wlere is the necessity for reduc-
ing to writing or «iznirg at all ; the general law,
respecting saies of real property, would not
render it necessary, in case of special provision
as this is, and, on the defendant’s reasoning. ju-
dicial sules mightalways be proven by oral iesti-
mony, carrying with it, this absurdity, that this
act of a third person, conveying my property,
may bLe proved by parol, against me, but that,
for my own acts, there mu~t be written proof.

The defendant pronounces rather too em-
phatically, that it is fulse to say, that when the
law describes forms, they must be strictly par-
sued, under pain of nullity, &c. Whether



308

CASES IN THE SUPREME COURT

East'n District this general doctrine be true or false, would

June, 1620.
-V Ny

Durour
V8.
CAMFRANCA.

seem to be perfectly immaterial, in the de-
feudant’s ansﬁjer to my argun.enf, Lecause, no
such doctrine can be found there. 1If the court
have not forgotten my arguwent, they wiil re-
collect, that I contended, ¢¢ that when foras,
in which an act is to be done, are prescribed by
the law, which authorises such act fand without
which law it could nut be done at all ) then those
forms must be pursued, or the act is void ;5 for
this plain reason, that the person doing the act,
baving no authority to perform it, but that which
the law gives him, can do nething but what
is so delegated, and the law, which delegates it,
doing so, only on condition that he pursues the
form, the moment he departs from these forms
ke breaks the condition and his power ceases,
&c. I exemplify and illustrate this by several
cases and some other reasoning. Now, in-
stead of answering this, the defendant has found
it much more convenient to impute to me the ge-
pneral and broad assertion that, when the law
prescribes forms, they must be observed in all
cases under pain of nullity, without attending
to the manifest distinction, Ihad broadly, and,
I thought, intelligibly drawn, between cases
where the act might have been legally done
before the law prescribing the form, in which
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case, there would be nullity only in case of pro- Easth District.
hibitive terms being used in the law, and ca- | 1%
ses where the act could not have been done, but  Derovn
in virtue of the law which prescribed the form. Campaanes.
If the defendant’s counsel had attended to that
part of my argument, he would have found that
his argument, drawn from the forms prescribed
by the laws of the partidas, is of little. force;
because it applies to nothing 1 had said.
I could not, without a tedious, and, 1 think,
a very useless repetition of my former argu-
ments, reply to that part of the defendant’s ar-
gument, on tbe variance and defects of the
sale.
I will only observe, for regularity in argu-
ment, that I do not think the reference to other
suits, not made evidence in this, is admissible,
merely because they happen to be before the
court at the same time. If this were admitted.
evidence that could not be received in a cause
might be brought before the court, because it
was received in another.
I make the same excuse for not replying to
that part of the answer relating to the admissi-
bility of the receipt, and particularly as to the
effect it cught to have on the decision of the
cause. All the replies, to these points, have
been anticipated, and I ask nothing but a re-
view of those, I had the honor to offer.
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East’n District. DERB.IGNY. J. delivered the opinion of the court.

June, 13820.
(¥ a'e Vi

Duroun
ve
CamMrranca.

A re-hearing has been graated on the whole
case, the court being not compietely satisfed
uponeither of rhe questions raise:d by the resvec-
tive parties. Furtherattention having now h-en
paid to the subject, and the arguments.ofcoun-
sel attended to with much care, we find it deees-
sary to alter our former opiiion, i order to as-
certain one point of fact, upon which mast turn
the decision of the case, and withoat a fail
kuo .ledge of which we think that jastice can-
not be done.

Leaving. therefore, aside all that part of the
plaintiff’s argument, which tend. to show the ir-
regulari'y and illegality of the proceedings car-
ricdd on in the saits of Camfrancey. anl of La-
roque ‘Purgeau, vs. the estate of Victor Dufour,
(as well as the imperfection of tie defesdants
title to the slaves here in dispute, as resulting
from a bill of cale, which neither agrees with
the delendant’s pleadings, noi with the names
of the suits, in wkich executions kad issued
against Victor Dufour’s esta‘e) we wl proceed
to enquire, if the plaintiff has not received part
of the proceeds of the sale, under which the
defendant holdsthe slaves in question ; and if
by that act he has not given up all objectivns
to those irregularities and imperfections.
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Ii is ia proof, that the plaintilf is, at the Eistn Distrct,

same time, one of the heirs of Victor Dufour,
whose estate was seized and sold, and one of

June, 1820,

¥ o' W)

Drrorn
vs.

the heirs of Laroque 'Turgeau, at the suit of Cimpnanca,

whom an execution had issued against that
estate. It is in proof, that part of the proceeds
of the sale went to satisfy Laroque Turgeaun’s
claim, and was paid into the hands of Philip
Carlier I’Outrewer, his attorney in fact.

The defendant has offered further to prove,
that the plaintiff has 1eceived part of this iden-
tical money, and to that effect, he has tendered
a receipt, given by the plaintiff, to Carlier d’
Outremer; and the plaintiff having excepted to
the introduction of that document as improper,
it becomes necessary to dispose first of that bill
of exceptions. 'The bill, itself, recites not the
ground of the plaintiff’s objection to the admis-
sion ; but the grounds, as stated .in argument,
are, first, that the receipt does not show the mo-_
ney received to be part of the proceeds of the sale?
of the negroes in dispute: secondly, that the
receipt bears a date posterior to the beginning of
this suit. /

1. The first objection apfiears, to this court,
to be a petition of principyle. The evidence
offered was said to go the whole length of
proving the identity of the purchase money with

Vour. v 38
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Eastn District. the money received. That, surely, was proper

June, 1829.
NtV
Dororr
5.

Camenanca.

evidence to be produced 3 whether it was as full
as the defendant maintained, was a question to
be discussed after its admission.

2. The other ground of objection to the in-
troduction of that picce of evidence is, that the
receipt tendered shows itself to have been given
since the beginning of this snit, and is no part
of the isxue on which this canse was to be tried.

We do not find it necessary to'examine how
far this docirine may be sound, with respect to
facts which happen pending the suit, without
the act of the parties 3 but, surely, it would be
strange, if no act of theirs could alter the situa-
tion of the suit, afier it is once begun. If]
pending the suit, one of the parties chooses to do
that, for the specific performance of which he
was sued, will not that destroy the cause of
action, and 1éave nothing for the court to adju-

adicate upon but the costs?  Surely, any act of
‘the party, which is said to amount to a relin-
guishment of his claim, is proper matter for the
court to ascertain, befure they proceed to en-
quire into a disputg, -which perhaps no longer
exists. .\s to the.pretended obligation of the
defendunt, io give notice to the plaintiff, that he
will avail hiwmself of the relinquishment of his
claim, it really would be a very idle ceremony.
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The question here is not, shall a new fact be Eastn vistrict.
made a part of the issue ; bu’, is there still w
any issue between the’ parties; does the suit l)f;;:v“
yet exist, or does it hot? Besides. as the Cownance.
pleadings in our practice consist only of the
petition and answer, and no such thing is known
to us, as a plea puis darrein_continuance, all
that can be reasonably required is, that the
party be not taken by surprise, bat he allowed,
in case of any new occurrence in the suit, a
sufficient time to make his defence. It does
not appear, that the plaintiff here even suggest-
ed that he had any means of repelling this
piece of evidence ; he barely opposed its ad-
mission. )
We.think, upon the whole, thatthe plaintiff®s
receipt was rightfully admitted ; and will Jow
enquire, whether the money by him lecelved
is part of the price of sale of the negroes in dis-
pute.
In the receipt, the money paid is said to be
part of a larger sum, depusit(,d in the hands of )
Carlier d’Outremer, belonging to the .estate of:
Laroque Turgeau, upon which sum, there ex-
ist several oppositions and attachmeunts. Now

the proceeds of the sale of the slaves in dispute,
weré delivered by the sheriff to Carlier ’Ou-
tremer as agent of Laroque Targeaw, and sub-
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East'n District. gequently enjoined by an order, in which it is
June, 1820.
v~ Tecited, that the said proceeds were already at-
Drroun tached in his hands i%‘ several suits, still de-
Cawrmaxca. pending against Laroque Turgeau. A greater
presnmption of identity can bardly be present-
ed. But, as the plaintiff has chosen to deny it,%
we think that the justice of the case requires
that we should proceed no further, until the fact
be ascertained. -

Using, therefore, the powers given us by the
18th section of the act sapplementary to the act,
organizing this court, we deem it necessary to
Temand the case.

It is, therefore, ordered adjudged and de-
creed, that the judgment of the district court
iggg,eversed, and that the case be remanded for
a new trial, with inswuctions to the judge, to
admit any lega}l proof which the defendant may
adduce to shew that the mouneys mentioned in
the plaintift’s receipt, as part of the sum enjoin-
ed in the hands_of Carlier d’Oatremer, are the
idé‘ﬁkical funds which had been paid bhim by
the sheriff, as the . proceeds of the sale of ihe ne-
groes claimed by the plaintitf in this, suit; it
is further ordered, that the appellee do pay the

costs of this appeal £ q,’.i‘

I
cel
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Fast’n District

UNITED §T.47% ES BANE vs. FLECKNER. T 1520

|V o' W

. . U S Bask

Arrear from the court of the first district. s

FLECKVER
Bersiaxy, J. del'vered fhe opinion of the 4, cperom.
.. to ull the
conel,  The plaintiffa sue on a promissory pae ot o o
' v - ] N ty, cannot he
note which, they <ay, wae irdorsed to them by deemed a legal
the Plaunters” Bank. 'They are accordingly iwe of conduct

¢ forany of them

bonnd te show that indorsement and trausfer,
In aitempting to do so, however, they prove only
that the indorsement was made by the casbier.
Was the cashier authorised to transfer the pro-
perty ol the Lank by his iudorsement alone ?
The plaintiffs have endeavored to show that, by
exhibitheg a resolution of the hoard of directors,
purporling to authorise the president and cash-
ier to liguidale the balance due to the plaintiffs,
We do not think that it follows from this reco-
lution that the PRESIDENT AND CASHIER Wwere
anthorised to transfer the property of the bank
by their indorsement 5 but, if it conld <o he
construed, the signature of both vught cerlainly
to be deemed necessary.

T'he plaiutifis have uffered to prave by the
testimony of twe of the cashiers of the bavke
in this clty, that it was the common usage for
notes or bills belenging to the banks, to he frans-
ferred by the cashivr’s indorsement, without a
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East’n District.
June, 1820

NV
U. S. B ~x.
vs.
FLECKMER.

No relief can
be had against
a forfeiture of
antecedent in-
stalments paid
‘o the state
bank, on fuil-
ure of posteri-
or ones.

CASES IN THE SUPREME COURT

written authority for that purpose. We think
that such evidence was vightfully refused to be
adwmitted, hecause the business of banks is di-
rected by law to be conducted according to the
rales and regulations, which they may think fit
to adopt, and no such thing as an usage common
to them all, established only by practice, could
be deemed a legal rule of conduct for the ma-
nagement of the concerns of any of them, espe-
cially when their property is to be dispused of.

It is, therefore, ordered, adjudged and de-
creed. that the judgmeunt of the district court be
affirmed with cost.

Livermore for the plaiuntiffs, Livingston for

the defendants.

D $ Grmeme

BRANT & AL. as. LOUISIANA STATE BANK.

Arvesn from the court of the first district.

Maruews, J. delivered the opinion of the
court.* The statement of facts in this case
shews, that the appellants became owners of a
certain number of shares of stock, in the state
bank, on which they paid the first instalment
and were admitted as stockholders ;5 but from

*NMantis, J, did net join mn this opinou, being a stockholder
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the embarrassed situation of their affairs, they Ea;}(’;nenlnggéct
were unable to pay the second instalment as re- _~o
quired by the regulations of the bank 3 and that, B *N';f AL.
in consequence of this failure 1o pay, the sum L. S. Basg
paid by them, as above stated, is claimed by
said bank as being forfeited under the 7th sec-
tion of I.s charter.
The plainriffs pray for relief against this pe-
naliy or forfeiture, and ask a judgment of the
court, by which they may. on payment of the
second instals ent, which became due in Octn-
ber, 1519, with interest, &c. be now admitied to
the enjoyment of all the privileges of stock-
holders.
In cases «f penaliies or forfeifures incurved
by individuais, accordi. g to the stipulations of
their contracts, courts of justice have generally
interposed their equitable powers to relieve
against the hardship and iniguity of an unrea-
sonable penalty, by reducing the damages to an
equality with the injury which the party claim-
ing may have sustained. But it is helieved, that
no instance can be adduced wherein they lave
interfered to relieve against a forfeiture to which
a person may have become liable under an ex-
press statute, clear and explicit in its terms.
It is possible that events might occur to pre-
vent the fulfilment of engagements, the neglect
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ast’n Distiict. of what would canse a forfeitare by express pro-

June, 1820

Py, visions of law, sufficient to auiherise the egnita-

Baavr & 2 ble interference of courts to grant relief. Nuo.e

k23 . (4 A
L. 8. Bavx. such have occurred in the present case. ‘The

appellants failed in the paymeat of the second
instalment of their bank shares, in consequence
of want of means wherewith to pay. [If the
relief prayed for, againsc ihe forfeiture incurred,
were granted to thewm, itis dificult to ima-
gine any case, in which it might not confiden'ly
be asked, whenever a stockaolder was wble to
tender payment, no matter how long after the
money became de. Punctu ity is essential to
the existence of banking ius-itutions : this can
only be maiataived and their couduct properly
supported by making individuals punctual in
the performance of their enzagrments tovard
them. If the court sheotd graut the remedy
prayed for by the plaintids, an.i tiiis case be not
distingnished from any other, which might arise
from inability in s‘tuckhalders to meet their en-
gagements, at the time prescribed, and who may
afterwards be able to pay, it would vistaally
amount to a repeal or reduce to nullity, the sec-
tion'of the law under whiéh the bank claims the
present forfeiture. . Sach x decision, in our opi-
nion, would be an opgm’violation of judicial
powers. E
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It is, tkercfore, ordered, adjudged and de- Bast District.
. . .. . Jure, 1820,
creed, that the judgment of the district court e~
be affirmad with costs. CBuanT & ax
e

L. S. Bark.
Huwkins for the plaintiffs, Duncan for the

defendants.

BLGNDESU vs. GALES.

ArpraL from the court of the first district. A sale will

‘ be rescinded, if

. .. the services of

MarTiN, J. delivered the opinion of the the slane ap-

e . . . . pear so Incon.

court. The plaintiff”s object is the rescission of venient, diffi-

cult and inter~

the sale of a negro woman, whom he purchas- rupeeq, thut it
- is 1

ed from the defendant, on account of her being o0 i Fave

addicted to robbery ; being in the habit of run- 255“:,,6‘;?‘;,%{:;
ning away, and attacked with a convulsive ¥ visotobe
disorder, incurable in its nature, during which

she is every time near the grave. He avers

that these redhibitory defecis existed, in the
knowledge of the vendor, before the sale.

The general issue was pleaded. There was

judgment for the plaintiff, and. the defendant

appealed.

Celeste deposed that the defendant brought
Caroline to herhouse, with an iren collar and her
hands tied, and told the deponent she had stolen

Vor. vur 40
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Ess’n District some handsome dresses, and he wished to know,

June, 1820
Not”™V o/

Bronpeav
V8.
GaLTs,

whether, as she said, they belnnged to the depo-
nent, or some of her people.  He caid thatshe,
Caroline, had ran away several times. 'The
/deponent came on hoard of the same vessel
from Baltimore, to New-Orleans, with Caro-
line, who, during the voyage, complained of
being sick and of a pain in her side.

Dr. Mariin deposed, that on the 13th of
May, 1817, at midnight or one of the clock, he
was called by the defendant to Caroline, whom
he found on a bed quite senseless, from an
hysteric affection, that he attended (o her for
forty-eight hours, when she recovered, and he
withdrew, not being the family physician.

Desiree Leblanc  deposed, that \Caroline
was placed under her, to learn how te plait,
the defeadant pul an iron collar on her, be-
cause she ranaway for eight days. She re-
mained five months with the witness.

Dr. Lacroix deposed, that during the last
eighteen months, the plaintff called him four
or five times to Caroline, whom he found attack-
ed by hysteric fits, which rendered her seuseless
for several hours. The first time he sa v her, she
clattered her teeth, and several persons were
required to hold her she bellowed and had a dif-
culty in swallowing. It would be dangerous

~
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for her to be near fire or water, when the fit East'n District.

comes on. He believes the disease incurable,
and seated in the nevrvous system.

Prevot deposed, that Caroline, was for five
or six months in his service : that she bhad,
during that time, three or four fits, which ap-
peared to be symptoms of epilepsy 5 that the
last lasted two hours, during which she was
totally senseless, and fur the two fvilowing days,
she was unable to do any thing.

Mvrs. Goiffun deposed, that she is iutimate at
the defendant’s 3 that she has known Caroline
for three years, she was the nurse of the chil-
dren ; that Mr. and Mrs. Gales have too much
sense to suffer near them a servant attacked by
any bad disorder ; that she never knew her to
runaway buat once, when she was absent for
four days. She enjoyed good healih.

Miss Reynaud is a relation of the defendant,
and has known Caroline in lLis possession three
or four years, always healthy. She only ran
away once, and was then absent for four or five
days, having been threatened with a v hippiog,.

Dr. Goeiffon was the defeadant’s physician.
Caroline was snbject to hysteiic fits, vtherwise
called mal de mere. He does not consider the
disease as incurable, it yields in four or five
days to anti-spasmodic medicines.

June, 1820,
(e

BLONDEAD
L)
GaLes
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East'n District. It does not appear to us, that the parish judge
June, 1820. . .
. erred. Itis true, the doctors, examined oneach
Bromorav  side, disagree as to the curability of the disor-

Guws.  der.  Cerfain-it is that, in the language of the
code, the slave’s ¢ services areso inconvenient,
difficlt and interrupted, that itis presumed the
buyer would not have bought her at all,if he had
been acquainted with the defect.” "Civil Code,

338,art. 80.

It is, therefore, ordered, adjudged an: de-
creed, that the judgment of the parish court he
affirmed with costs.

Canonge for the platntiff, Carleton for the
defendant.

e ¢ .

LATAPIE vs. GRAVIER.

Whether the A pppay, from the court of the first district.
pavee and in-
dorscr of a lost

g:fewﬁﬁcsas k& Martaews, J. delivered the opinion of the

it? , « . . ,

P eknow. court.  This is a suit brought by the appeliee,

ledgement  of who wag plaintiff in the court below, on alost

the maker of a

los' note, s1ffi- pote of hand ; stated to have been made by the

ces to prove it. . .
defendant, payable to one Pierre Durive, aud by
him regularly transferred to the plaintiff, for a

valuable consideration, by indorsement.
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The existence and loss of a note, such as is Lﬁfﬂi Dli;tgxgct.

described in the petition, are proven by two
vitnesses 3 but neither of them was acquainted Luraery
with the band-writing of the alleged drawer, s0  Graviza.
4s to esiablish the geiuineness of his signature.
1 tiis fact the plaintift ofiered to prove in the
iistrict court by the testimony of the payee and
indorser, who was rejected by that court as an
incompetent witness, and, to the opinion of the
judge thus rejecting him, a bill of exceptions
was taken, on the part of said plaintiff. On the
propriety or incorrectness of this opinion we
deem it unanecessary to decide, as it is believed
that the record contains, independent of the tes-
timony of this rejected witness, sufficient evi-
dence to aunthorise a judgment against the de-
fendant, viz. his acknowledgement, as proven
by one of the witnesses, that he had made the
note, as described in the plaintifi’s petition. No
injary cav result from compelling the defendant
to pay, in the manner decreed by the court be-
low ; as security is required from the plaintiff
against avy injury or loss, which might arise
from any further claim on said note.

It is, therefore, ordered, adjudged and de-
creed, that the judgment of the district court be
affirmed with costs.
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LaTaPIE
vs.
@RAVIER.

The record
of the convie-
tion of aslave
cannot be of.
fered in evi-
dence against
his owner.

CASES IN THE SUPREME COURT

Seghers for the plaintiff, Carleton for the
defendant.

——— ¢

STEEL vs. CAZEAUX.
ArpeaL from the court of the first district.

The petition charged that the plaintiff’s slave
was beaten and wounded by the defendant’s, so
that he died ; that the defendant’s slave was
tried therefore, and found guilty. W herefore
the plaintiff claimed the sum of 1200dollars, the
value of said slave. ‘The defendant denied
all the allegations in the petition.

There was judgment for the plaintiff, and the
defendant appealed.

Dr. Robertson declared that he was. called
upon by the plaintiff to visit a negro boy, whom,
he said, had, on the preceding night bat one,
received a severe blow on the head, with some
heavy weapon, supposed to be a laden whip.
The deponent, accompanied by Dr. Webb,
examined the wound, and discovered a cut,
reaching from the left eye brow to the hair, in
an oblique direction outwards and upwards. A
part of the scull was bare; but not so'as to al-
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low a thorough examination. They laid the tastn District

bone bare the whole length of the original
wound, but were not able to discover any frac-
ture. The boy was in a state of partial stapor
and complete delirium.  Although the utmost
attention was paid to the boy, and a third doc-
tor was called in, ie died about three daysafier.

Dr. Webl’s deposition is to the same purport.

Joseph Given deposed, that the plaintiff re-
sides in Kentucky, and came down in a keel boat
with several slaves, as oarsmen; oue of whom
was the one, who is the subject of the present
.suit. The deponent was present at two or three
interviews, which the plaintiff and ‘defendant
had ; in one of which, immediately after the
trial of the defendant’s slave, the defen-
dant observed, that he believed his boy had kill-
ed the plaintiff’s ; that it was hard for the
plaintiff to lose his slave, and would be equally
so for him to lose hisj; that Mr. Fortin, at
whose house there was a frolic, in which the
slave was killed, was very wrong in allowing
the frolic, and he would make him pay for the
slave. On the cross examination, the deponent
observed the first interview was at the de-
fendant’s, where the plaintiff went to demand
payment of his slave, and was informed the de-
feudant would give a final answer the next day,

June, 1620.
Nt N

STrEL
3.
Carvart.
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East’n Distriet. &t Day’s hotel. ‘The defendant proved the

June, 1820.

Py slave to be worth 1209 dolars. He said the

StTeEr
vs.
Cazravx,

defendant speaksbad Kaglish, but well enonch
to be understood by him.

Hampton deposed be was present at a con-
versation at the plaintilf’s room, in Dax’s hotel:
and heard the defendant «ay he believed hisslave
killed the plainti’s.

The record of the conviction of the defen.
dant’s slave was introduced, votwithstandiny the
opposition of the. defendant’s counsel who ni-
jected thereto |

Martaews, J. delivered the opinion of the
court.®* . This is a case, in which the plaintiff
sues t‘olrgcover damages, for the loss of his
slave, who, he alledges, was killed by a slave
belonging to the defendant.

His claim for indemnification, is founded o
the 22d section of the Black Code, 1 .Mgr(zu’s

»Digest, 629, aud the Civil Code. 10, arﬁ. 22,

These laws, by the terms in which they are
expressed, seem to require that the act of &
slave which canses damage to any person shouid
amount to an offence punishable oo The person
of the <Jave.

* This opivion was delivered at January term; and was not print-

ed with thos2 of that month, are-hearing having been granted.
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In tre course of the trial in the court below, Eastn District,

the plainti{l offered in evidence, the record of \ o~~~y
a prosecution and conviction of the slave of  Sr==x
the defendant, for the offence which is alleged . Cazeavx.
to have caused the damage complained of in his
p tilion, and ti being admitted by the court, in
opposition to objections raised by the counsel of
the defendant, he took a bill of exceptions.
If this evidence were properly received in the
cause, it would prove satisfactorily a criminal
act, to have been committed by the slave, whose
master is now pursued for damages caused by
it, and the plaiutiff would only have to shew,
in addition, the extent of the injury done him.

But, we are of opinion that this testimony
was erroneously admitted. The general rule
of evideuce is, that a record of conviction, in a
criminal prosecution, cannot be given in evi-
dence in a civil snit, for damages occasioned
by the offence, of which the party séands con-
victed. The reasons in support of this rule
are, that it is res inter alios acta, and that
the conviction may have been effected by testi-
mony not admissible in the civil action. If
there be sound reasons for the rule, it cannot be
contended, with any kind of propriety, that
convictions of slaves under our black code, ought
to form an exception to it ; they exist in greater

VoL, v, A,
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East'n District force 3 for the criminal prosecution against &

June, 1820.
L e

STEEL
vs.
CAzZraUX,

slave, in which his master is no party, more
clearly establishes the distinction of the parties ;
and such conviction may be originally had on
the testimony of slaves, which is not to be re-
ceived against free persons.

Rejecting thie record of the criminal prosecu-
tion as improner evidence, the plain.ifi’s claim
for indemuification is supported only by proof of
some loouse, indefinite, exirajudicial confessions,
on the part of the defendant, of his belief that
his slave did kill the slave of the other, too
light in our opinion, to sustain his demand.
They do not carry with them any evidence that
the appellant knew the fact of killing or any of
the circamstauces attendant on it 3 for any thing
that appears to the contrary (admitting that it
did 1ake place) it may have happened in a man-
ner which would release the master from all re-
spousibility in damages. It is true, that in a
criminal prosecution, for the offence of killing,
it is always presumed to have been done feloni-
ou-ly, and the proof of innecence must be made
out by the person charged with the crime ; but
in a civil action for damages, it is believed that a
plaintifi’ ongiin to be required to shew every cir-
camstance necessary to authorise a recovery.
We are of epiaion that the judgment of the dis-
trict court is erroneous.
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It is, therefore, ordered, adjudged and de- Easn District

creed, that it be reversed aud anvulled ; and it
is further adjudged and decreed, that judgement
be entered for the defendant asd appellant with
costs in both courts.

The plaintiff obtained a re-hearing.

Hawicins, for the plaintiff. The act of the
legislature, and the provisions of the civil code,
are so clear upon the subject of recovery agaiost
owuers for “any damage” done, hy the crintes
or offences of their slaves, as to adwit neither
doubt nor difficulty. This action being brought
by Sieel to recover the damage sustained by the
death of a negro slave, killed, as is alleged, by
the siave of the appellant, the only facts ne-
cessary for a recovery were : 1. ownership, in
the plaintifl, of the slave killed : 2. that he
came to his death by the hands of a slave, the
property of the defendant. 'L'hat the plaintiff
was the owner of the slave killed, is fully pro-
ved ; nor was it controverted. "T'he only ques-
tioh, then, for consideration is, was the slave
killed, or his death caused, by the slave of the
defendant ? This fact Leing established, and
no cause of justification alleged for the offence

June, 1820,
et N/
STERL
vs.
CavEaUX
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East’n District. committed, recovery for the plaintiff follows, as

June, 1820.
NV

STEEL
vs.
CAzEAUX.

matter of course. What was the evidence ad-
duced by Steel, the plaintiff, on the trial of the
cause below, calcnlated to establish these facts ?
It is proved that three physicians were called in
to attend his slave, who was found in a state of
delirium, from a wound received on the head ;
that the sknll was bare for some inches, and
the wound so severe that doubts were eutertain-
ed whether or not the skull was fractured ; that
every effort was made, and medical skill ren-
dered ; but in vain. 'The boy lingered one
day or two, and died. 'That he died of his
wounds, is proved by both the physicians exa-
mined as witnesces ; that the slave was killed
or came to his death by wounds inflicted by
violence, with some weapon of destruction, is
therefore clearly established. Having estahlish-
ed these facts, we might, with propriety, en-
quire how numerous the cases in the books,
where, unaided by confessions of the party,
mere presumptions, added to such facts, have
required even the life of the accused, as neces-
sary to the ends of justice. 1n the canse, how-
ever, before the court, we need not bring to our
aid presuamptive evideace ; for, we have other
facts in proof, and which are relied on, as clear+
ly establishing the offence (which caused the
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death of the plaintifi”’s slave) to have been com- Bastn Distriet.

. June, 1820.
mitied by the slave of the defendant. Some o~
short time after the death of the slave, spoken  Sree
of in the deposiiions of the two physicians, the Cazmavx,
plaintiff served cn the defendant a written and
legal demand, for the damages he had sustained,

T'he law gave to the party, of whom damages
were claimed, the right of either paying them
in money, or abandoning the slave, committing
the offence, to be sold for the benefit of the
claima:t.  And bence, a legal demand, on
Cazeaux, was deemed indispensable. The de-
maud was made, and written notice served, at -
Cazeaux’s own house, and in presence of a
witness.

The court seem, also, to have laboured under
the impression, that the admissions of the de-
fendaut were of vague, loose, and unmeaning
conversations. And, it is apprehended, this
view of the subject grew out of the imperfect
manner, in which the testimony was presented
to the consideration of the court, by the coun.
sel for the plaintiff. The counsel may be indul.
ged in now doing what was then omitted.

Keeping in view the fact, previously estab-
lished, that the death of the slave had been
caused by vioience, the wound received being
of the most severe and dangerous character, s¢
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East’n District. much so as to produce sudden delirium, unin-

June, 1820.
NV

STEEL
3.
CAZEAUX.

terrupted, except for moments, till death ensu-
ed : connecting the fact, thus developed, with
the admissions and the circumstances under
which they were made, it is humbly con-
ceived a chain of rational and connected proof
is furnished, too strong to be repelled by any
circumstance or argument fouud in the defence.
Itis in proof, that there were two or three in-
terviews between the parties, and in two of
which, the admissions relied on were made.
In the first instance, they were made at the de-
fendant’s own house, whither the plainfiff had
gone, not to compromise, as was intimated in
argument, but to demand what the law gave
and required should be demanded, pay for the
damage sustained. It is not to be presumed
that the defendant, in his own house, and thus
put on his guard by the demand made of him,
would be surprized into any idle, or involunta-
ry admissions not warranted by fact. But, ad-
mit, for the sake of argument, that the admis-
sions of Cazeaux, at his own house, were not
sufficiently solemn, or advisedly made, what
follows ? In the language of the witness, after
being served with a copy of the written, legal
demand, ¢ Cazeaux declived a final answer that
day, but promised to give one the next day.”
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His motives in requiring until next day, to Bast'n District

give a final answer, might have been various :
perhaps to obtain legal advice ; perhaps to sa-
tisfy his own mind more fully as to his rights,
and the facts of the case. Suffice it to say, he
took time to deliberate and be advised, and the
next day, conformably to promise, he met the
plaintiff at Day’s hotel, ,and again declined a
final answer, promising one at 4 o’clock of the
same day, but which he failed to give, or attend
at the appointed hour. In the interview, how-
ever, in the morning, at Day’s hotel, afler a
night’s reflection, and in the presence of more
than one witness, the appellant again acknow-
ledged that ¢ he was satisfied his boy had kill-
ed Steel’s.” Thus, then, upon two different
occasions, and under circumstances of the most
impressive character, we have these deliberate,
voluntary and unsought admissions. And,
what is their character? What stronger lau-
guage could have well been used in the ad-
mission of the only remaining fact necessary
to a recovery by the defendant, to wit, that his
damage had been sustained, or caused, by the
slave of the defendant? Upon oue occasion, Ca-
zeaux admitted, that he believed his slave bad
killed Mr. Steel’s boy; and, on another, he
repeals the same language, and strengthens

June, 1820.
L aa 4
SteErn

s,
Cazravx.
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Bast'n District. the force of the confession, by declaring him.

June, 1520

v~ self «¢ satisfied that his boy had killed Steel’s.”

SrgeL
vs.
CAZEAUX,

Can it be important t¢ the justice of the case
by what process of reasoning. or combination
of facts, Caze~ux had satisfied his own miud
that his boy had perpetrated the deed, or
what were his mutives in thus voluntarily ad-
mitting the fact ?  To.believe, is to have form-
ed an opinion: to be sati-ficd, is to-have been
convinced. Can it be presu-ned that Cazeaux,
would have formed an opiuion, or been con-
viuced of the facts so ad:itted, withous ration
al aud satisfactory evidence of their existeace 7
Such was the na.ure of tuis evidence, and so
conciusive was it on the mind of Cazvaux, that,
in the various interviews hetween t.e parties,
not even a doubt or conjecture is made that
any other than his own slave, had com.sitted
the offence. And these adwissions are made
time after time, giving to the party waking
them, ample opportunity for that vigilance of
investigation so natural to men with rigits thas
involved.

1t is not just, however, to confine the inter-
pretation of the words used in the admissions,
or by the wiinesses, to a strict grammatical
scuse. Giving to them a fair and ordinary ia-
terpretation, and rarely will be found language
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more strong and ‘conclusive, in the admissionof E

facts. Suppose the defendant bad, in so many
words, admitted the fact that < his slave did
kill the slave of the appellee,” would that have
been a more satisfactory or weighty admission
than to have said ¢ 1 believe, or 1 am satisfied
my slave did kill yours ¥ Can any doubt be
entertained that the part'es and wituesses both
understood the language used as ad -itling the
fact, that the slave of the one did kill the slave
of the other? Add this fact to thoese already
established, and how canrecovery by the plain-
tiif be aveided ?

If to kill, or so to maim or wound that death
ensues, does not come within the provisions of
the law, that declares ¢ that masters shall be
bound to indemuify those who shall have suifer-
ed any damage by the crimes or offences of
their slaves, and that, independently of publie
punishment, masters shall be bound to indemui-
fy those who shall suffer any damage from such

erimes or offences,”

may it not be asked, what
class of cases was contemplated to be emhraced
by the law 7  Is not this enquiry solved in the
case of Jordan vs. Patton. 5 Mariin, 6157
In that case, the fact upon which the court de-
creed in favor of the plaintiff, was an admis-
sion on record ; that the ouly eye of the plain-
Vou. viL 42

829

ast’n District
June, 1820,
VoV )

STELL
vs.
Cazesvux.
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Eas’n Disinet tifl's slave was put cut or. destroyed by the

Jurne, lodd
Y e
Srevg,
vs.
Cazraox.

slave of the defendant, by sume weapou or in-
strument adequaie to the destruction.

In the case, now befure the court, death en-
sued from the infliction of wonuds by suome ade-
quate implement or weapon : aud the party ad-
mits himsclf satisiied, that his slave killed or
caused the death.

In the opinion, however, pronnunced in this
case, the court seem to require, that all the cir-
camstances, attending the killing, should be
proved 3 for facts might exist (even admitting
the killing) which would induce a court to re-
fuse awarding damages.

Although, it does not appear, that this was
required in the case of Jordan vs. Patton, yet,
it is not deemed at all requisite to question the
soundness of the position, applied to cases,
where any thing is alleged, iuducing a belief,
that facts attended the transaction, not proven,
and which if exhibited, might influence the
judgment of the court.

But, in this case, it is not even intimated that
any one fact exists calculated to weaken the ad-
missiens of the appellant, or the grounds of re-
covery b the appellee,

On the contrary, so far as any thing appears
on the record calculated to influence the mind,
itis decidedly in favor of the appellee,
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Under a well known rule of law, the whole ®atn District

admission of the party is to be taken tozether ;
for garbled, rights might be compromiited which
would be saved by preserving tire a:lmission en-
tire. Nor will the appellee’s case be weaken-
ed by the application of t!:is rule.

It may, with justice be premised (previous to
examining all the facts found in the admission]
that at no period, neither in the interviews
between the parties nor elsewhere, has the slight-
est fault or wrong been Lmputed to the appellee
himself, or his slave,

S®eely it cannst be just, either in criminal or
civil cases, to presnme iwrong, where none is
alleged or imputeid.

Had any facts existed in this canse, calenlat-

ed to weaken the ~laim af e appeilee or to
Justiv Grexcuse the slave of the appellant in
the liilling, should we not have heard something
of their existence ? Bat, let us examine the
whole admissions by the defendant.

After admitiing that < Le heleves his boy,
Burto:, had killed Mr. Steel’s boy,” the appel-
lant, in the first interview had with (he appellee,
and atthe time of this adwission, addeds; + that
it was very hard for Mr. Steel to loose his boy,
and equally hard for him. Civennr. to give up
his boy.”

331
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There is nothing in this language of censure
to the appeliee or his slave, bat on the contra-
ry, that it was a hard case. The declaration
also shews that the appellant was reflecting (up-
on the dutigs enjoined by law, and demanded by
his adversary) whether he should pay the da-
mage sustained, or abandon his slave; and,
what was most natural to most men, under sini-
lar circn-nstances, the appellant deemed it as a
har:d case. on his side also.

Bui, why hard? No donbt was eatertained
or expressed as to his slave having perpeirated
the offence. Nor was it pretended thimthe
slave of the plaintiff had been guilty of couduct
that wonld have jastified or excused the cutrage.

The defendant, atthe same time, proceeded

) t~ daplgrp, ¢ ot Jeor f Q
fapther o eclare, that Fortin, where the boys

had the frolic, was in the wrong, Jor sujfering
i, and that he (the defendaat) would make
Fovtin pay for it, or remunerate him for his
loss, or words to that effect.”

"Phis admission clearly shews that the defen-
dant had neither been indifferent nor idle in in-
vestigating the whole transacticn ; and that he
had ascertained sufficient to feel satisfied that
the loss must ultimately be his ;3 but that he
would make Fortin remunerate him, who had
improperly suffered the negroes to frolic at bis
house.
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Wiicthier the defendant obtained from hisFastn District

neighbour Fortin, or frem any other source a
knowledge of the facts thus adritted, surely
they should not be made to opera.e against the
plaintif.  Their admission was all that was
necessary to fill up the chain of evidence esiah-
{ishing the plaintilf’s vight to recover the dama-
zes cleimed in this action.

1tis believed the veporters furnish no case
where, in addition to the adu.ission of fac's, it
has been required, that the reasons or eviden-
ce, upon which tle aemissicn is wede, slell,
also, be assigned and established. If in ad
dition to the evideuce and admis<ions, now be-
fore the court, it should he required that all tie
circumstances attending the outrage or ininy
should be also proved,—how numerovs vould
be the cases, where the most aggravated wrongs
would be without redress ?

Carry this doctrine to the extent necessavy

ol

o defeal the claim of the plaintifi in this cxvee,
aud the mest valoable, and uncfending of car
siaves, may be daily murdered wih ivyunivy.

In vain, may you pur-ve and fimil the mus
derer at the mansion of his owner, and thess
be told, ¢ it is true, sir, L am satisfied my slav¢
killed yours ; itis a very hard case on ycu.

side ; bat it is hard for me, to abandon my hoy ;

June, 1820.
TN Nt

SiFFL
vs.
Crziavy
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fast'n District. My neighbour is in the wrong, I will make him,

June, 1820.
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vs.
Ca2EATX,

pay for it.” No circumstances of justfication
or palliaiion are alleged ; nor, ts even fault or
neglect, imputed to the slave killed, or his
owner.

If under circumstances like these, combining
the evidence and admissions adduced in this
case, more is required to justify recovery for
the damage sustained, that is demanded, v hich
will rarely be in the power of the party to fur-
nish. And I repeat, in vain might we seek
redress for similar wrongs, committed under
the most aggravating circumstances.

The hest evideuce in the power of the party,
is all that is required.

In the case under consideration, no sugges-
tion has lecn made, that any other, or better
evidence, was behind, or in the power of the
plaintiff. In this respect, his adversary, had
the decided advantage. The plaintiff was a
stranger, proven to be temporarily in the city,
on a trading voyage, with slaves for his bhoat
hands ; the defendant was at home, surround-
ed by friends, possessing all the means to sa-
tisfy his own mind as to the facts of the case,
and hence, his admissions are entitled to addi-
tional weight and consideration.

‘When the party has furpished the best evi-
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dence in his power, what more can be regnired i

than that the evidence thus adduced by fair and
rational interpretation of its import, should sa-
tisfy the mind of the existence of the facts, up-
on which redress can he awarded ?

In examiuing the testimony hefure the court,
it is worthy of remark, that ali the testimony is
found in depo.itions, at the taking of which,
the counsel for the defendant was present, and

cross examined the piincipal witness in the.

cause. So that the inference is but fair, that
all was developed. which had a bearing on the
controversy, and nothing is found either in the
examination in chief, or cross examination, cal-
culated to weaken the view of the testimon
now presented to the court,

If this view be not wholly incorrect, can a
sinzle doubt remain on the mind of the court,
that the slave of the plaintiff was killed by the
slave of the defendant? Can one man kill
another, without committing a crime or offence *
If no circumstances appear calculated to justify
or palliate the Kiliing, how can the party aveid
recovery for the damages sustained, and so ex-
pressly given by law ? In ihe case -of Jordan
vs. Patton, however, the court did not require
the establishment of any crime or offence, but
awarded recovery upon the simple admissiop

335
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sasvn Disirict. of the act causing the injury. Lord Mansfield

Juve, 1820.
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has declared ¢ that judges in forming thei
opinicn of events and in deciding upon the
trath or falsehood of controverted facts, musi
Le guided by the rules of probuability : and as
mathematical or absolute certainty is seldem fo
be obtained in human affairs. reason and public
utility, requive that juiges, and all mankind,
in forming their opiuiru of the trath of facts,
should be regulated by the supevior rumber of
the probabilities on the one side or the other,
whether the amount of these probabiliites be
expressed in words and argumeants, or by fi-
gures and numbers.”

Applied to the affairs of civil life, in refc-
rence to which the observaiion was made, and
no position, in regard to evidence, can be wmore
true. Applied to the case now Lefore the court,
is there ground for hesitation that the testi-
mony prependerates in favour of the plaintiff’?

The court seem to attach less value to the ad-
missions of the party, in this case, because of
their being extrajudicial.  Although the one
may be preferred to the other, yet it is well
settled that either, when voluutarily made, is
deemed the highest and best sort of evidence ;
whether made in civil or eriminal cases. And
it is expressly declared, by Phillips, that the
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cdni'gsions by a party, to the sait, are evidence, East’n Distict.
whether made before or after the commencement " _A~_
of th~ action ; whether before arvest, or after 3 ST;:'
wiether in writing, or by parile. P. Ev.79, Cizrsvx.
2 Espinasse. 5 9. and cases cited.  Gilbert, 137 '
4 Huwle, P. C. 423 The court have only to
see that the admissions are made freely and
without the excitement of hopes or fears; that
the whole is to be talen togethier; that no wis-
take may be made as to their meaning and effect.
Yet so far bas the doctrine on this subject been
carried § it is now a well settled rule of evi-
deuce that fucts disclused, in cxmséquence of a
confession, vbtained by threats or promises, may
be given in evidence, becanse fhey wu-t be im-
mutably the same, and justice cannot suffer by
their admi:sion. 2 Espinasse, 320, and cases
citel. ¥ Hawl, 425, Leach. 298, t Leuch,
301 and note, Phillips’ Evid 83, 84.
In regard to admissions, there is also, ano-
ther long and well settled principle which, it is
believed, would be conclusive, in favor of the
appellee, if applied._to this cause.
Not only is that good evideuce which the
party has been heard to say, respeciiug the
matter in dispu‘e, but it is expressly laid down
that ¢ conversations which have passed in the
hearing of the party respecting the matters in
Vor. vul 43
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East'n District. difference, and which were uncontradicted, or
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o

admitted, are good evidence, and such is the con-
stant practice.””  Swift’s Evi. 126, Peake Ev.
Miller’s N. P.29t. Cases referred-to. 2 Hs-
pinasse, 519.

Had the plaintiff, then;, charged the slave of
the defendant, in his presence, with having kil-
led his, the appellee’s slave, and such a decla-
ration gone uncontradicted, it would be good
evidence on which to found a recovery. ‘

How much stronger the case where the act
has been charged, and the party declares him-
self satisfied of its trath !

It is not deemed necessary to fatigue the court
with the great variety of cases reported on the
subject of parole admissisns.

The decisions on this subject, have been so
fully collated and commented on by the writers
on evidence, that it is only to thuse authors the
attention of the court need becalled ; and where
the cases referred, to furnish ample illustra-
tion of the principles laid down. Phillip’s Evi.
71 to 80. Peake’s Evi. 71, to 30. KEspinasse
Nisi Prius, 316, to 221, 2d vol. late edition.

L]

Dovesue, for the defendant. The action
brought by the plaintiff is one, which, though
founded on ouv statutes, is well known in the
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Roman jurisprudence ; it is there called noxalis rastn District,
actio. The word noxa being used by the Ito- Lm
man jurists, to desigate the offeading slaveand  swen
sometimes to express the offence itself. A care- Casraos.
ful perusal of the Roman law will shew, that

under the civil faw, that action could only be
maintained in cases when the injury, caused by

the slave, was of the nature of private wrong,

not subjecting the offender to capital punish.

ment. This appears clearly from this passage :

Hwe stipulatio noxis solutam preestari non
“eiistimatur ad eas nox:s pertinere quce publi-

cam exercitionem et cercitionem capitalem ha-

bent. jf. 50, 15, 200.

When a slave had been guilty of a capital

crime, the law required that he should be pun-

ished in the same manner as if he were a free.

man. Jf. 21,1, 17. “1. 17 § 18, 48,2, 12, § 3

and 4 ; 50, 18, 200.

Having shewn, that the Roman law refused

this action to the man, who had been injured by

the act of a slave, who, by that same act had com-

mitted a crime, no doubt because the loss of the

slave, doomed to be sacrificed to the vengeance

of society, was deemed a suflicient hardship for

the owner, without adding to it the penalty of
- paying, also, the perscn injured, and because,

also, the alternative which that action always
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East'n District. Ieaves to the one subjected to it to avoid e pe-
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cuniary obligation of compencating the injury,
by the abandonment of theoffendingslave, does
not exist, in cases where the slave is either put
to death or sentenced to 4 long imprisonment :

1 shall now proceed to prove, thatour own
statutes have changed nothing in the ancient ju-
risprudence, and that they are merely declara-
tory of the former law. It is said in the 224
section of the Black Code, Martin’s Digest, 621,
¢ the owuers slall be bound in case of rob-
bery, or other damage, cansed hy their slave or
slaves, besides the corporal punishment incurred
by t! e said slaves, to pay the said damage. un-
less they prefer to ahandon the slave or slaves
to the person robhed.”

If we examine this clause of the statute at-
tentively, we shall find that itrelates to dama-
ges done to the property of individaals, by the
depredation committed by slaves ;5 for, thongh
it says, ¢ in case of robbery and other dama-
ges,” we are not permitted to generalize that
.fxpressmn so as to extend it to every other -in-
jury to proprerty, because, we find immediately
after that, ¢ the owner, thusbound. may always
liberate himself by abandoning the offending
slave to the person rsbbed.” Does it not fol-
low imperatively from that passage. that it ic
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only when deprived of property by the act of a Eastn District.
slave, or to use the emphatic expression of the ’m
law, when damaged by robbery, that a man can ST
vesort to this kind of action ? 'What does he  Cazeavx.
dewmand? To be compensated either by money or
hy the abandonment in his favor of the slave for
the loss experienced : but the law says that the
slave may be abandoned to the persou robbed.
Ias Steel been robbed of his slave ?
This is a penal statate, one w hich inflcts a pe-
cuniary penalty. Must it not be strictly con-
strued, and must not he, that invokes its provi-
sious, show clearly that his case is embraced by
them ? Has the plaintiff done so? No, forin
order to render the law, on which he relies, ap-
piicable to him, the court must enlavge the sta-
tute and say that the expressions, ¢ to the per-
son robbed,” a phrase that -has a distinct and
clear legal meaning, was intended to designate
every other class of injuries. That it means,
also, ¢ the person whose slave has been mur-
dered,” or, ¢ the person who has been slander-
ed,” or, ¢ theperson who has been insulted.”
Such a construction would do violence to the
letter as well as to the spirit of the s'atute. Fo
the letter. hecause the words used have a clear,
and distinct signification, which cannot be made
to extend to any -thing else : to its spirit, be-
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E“f,f,’[; District. cause in recurring to the pre-existing laws it is
w~y evident that the word robbery was not used
stz inconsiderately, since it is, also, used by the
Cazeavz.  Roman jurists, when . legislating"’on the same
matter. Had this kind of relief been intended

to be indiscriminately granted to every person,
suffering from the acts of a slave, without any
exception as to the nature of such acts, it was

easy for the legislature to have expressed that
intention. But, I shall be told that the legisla-
tureintended to give to persons injured by slaves,

the relief sought for by this action, even, when

that injury resulted from crimes committed by

slaves ; and subjecting them to capital punish-

ment. And my adversary will endeavor to sup-

port that assertion by refering to. the Civil Code,

4:1,‘ art. 21 ; where it is said that indepen-

dently of the pablic punishment, which may be
pronounced against slaves havisg committed des

delits et des quasi délits, their masters shall be

bound to indemnify those who shall have suffer-

ed any damages from such gffence and gquasi

effences. I will examine this article and it will

not be, I trust, a difficult task to show that it

contains nothing from which the arguments’ of

my oppounent can derive support. He contends

that the expressions, ¢ independently of the

public punishment,” show evidently that the
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person injured has a right to claim compensation hjr:;w Dligg{i)ct.
in all cases where such public punishaients are | ~~_,
inflicted even for crimes punishable capitally. Smum.
But the very next article of the code adds, Caiziaox
“ the master, however, may discharge himself

by abundoning his slave, &c.” If the legisla-

tor had intended to speak of capital punishment

by using the expressions ¢ public punishment,”

he would have been aware that when the crime,

from which the injury originated, was once pun-

ished by death, it was a mockery to say, that

the master might discharge himself of such re-
sponsibility by abandoning his slave.” Is it
necessary to show the impossibility of such an
abandonment here. Under our laws, slaves, ac-

cused of capifal crimes, are tried and execuied

in a summary manner. The slave accused of a

crime of that kind is in the hands of the public

officer, how ean he be abandvued ? Andagain,

how is the amount of the injury sustained to be
determined ? If the parties disagree, it can

only be done by a competent tribunal and by a

regular action. ' 1t is only when that has been
determined that the abandoument is to take place

within three days after judgment. Civil causes

do not proceed here as rapidly as criminal pro-
secutions, particularly when the accused is a

glave. Itis ceriain that the public punishment,
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Eastn Distiict. #8 My adversaty calls the infliction of -deatls,

June, 1820.
eV N

STHEL
vs.
CAZEAUX.

will have taken place many wmonths previous w
the rendering of the judgment afier which the
owner of the slave musi surrender hin, or pay
‘the damage susiained through his act; bur
where is the possibility of making this choice of
the two alternatives 7 Can he survender & slave
who exists no longer? How can that constrne-
tion be given to the law from which such ab-
surd consequences would result ? And again.
suppose that, during the peudency of a voxal
action, the slave, whose act had giveil rise to ii.
was to die, will it be coniended that the acilon
could still be waintained ¥ I presume not 3 fur,
in such a case, the owner could not take advan-
tage of that part of the law, which gave him the
privilege of discharging himself by abandoning
his slave. 'The same argumecut applies in all ca-
ses, when the act of the sicuding slave subject
him to capital punishment. ‘The operation of
the penal law places the parties in a situation,
not embraced by the provisiens of the black
code, or by these of the civil law, aud the
noxal action is merged in the felony. ‘
Having shiewn, that the expression ¢ public
puni-hment,” -does not embrace capital punish-
ment 3 I will now proceed to explain its mean-
ing, The black code existed, previous to the



OF THE STATE OF LOUISIANA. 315

enactment of the civil code, and I believe, that E:;st’: ?;s;(gict‘
June, .

conformably to the soundest principles, that ~~O

. N . . STER
should guide a tribunal, in the constiuction of v

statutes, every provision of that code should Cszeavx.
be enforced, that is 1ot repealed by, or repug-
nant to, those of the civil code. Iu the black
code art. 20, where the law-giver says, ¢ be-
sides corporal punishment,” &c. in the Civil
Code, 40, art. 21, legislating on the same sub-
ject, he says : ¢ independently of the public
punishment,” &e. it is not more than probable,
that he intended to convey the same meaning,
which he had already expressed, in an other
code (both are the work of the same hand)
and is it not natural to believe, that if the pre-
cise words were not repeated, it was probably
owing to their not being immediately under the
eyes of the legislator? But it matters not 5 the
same legislative idea was in his mind, and it
has been clearly reproduced, though clothed in
different language.

If 1 have succeeded in imparting to the court
the conviction which T myself feel, as to the
identity of the legislative will on the subject
of the noxal action, though the enactments of
the two codes are not worded alike, it will be
easy to prove, that the provisions of the laws,
made on that subject, do not embrace capital

Vor. v 4%
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Eastn Distnct cases, It is enacted in the Bluck Code, art.

June, 1820
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112, that < if any crime or offince, not capital,
shall be committed by any slave, he shall be
prosecuted before a justice of the peace, and
three freeholders, who shall pronounce a sen-
tence on the said slave, which shall inflict cor-
poral punishment, which shali not extend to the
luss of life or limb,” &c.

There we have the true definition of the le-
gislator of what he meant, by the words ¢ be-
sides the corporal puni-hment,” used in the
22d art. of the same code. They relate only to
cases ** not capital, and when the punishment
shall not extend to the loss of life or limb.”
It explains also, by a very wnatural analogy,
the expression of ¢ pablic punishment,” coa-
tained io the Civil Code. We find in two ar-
ticles of the Civil Cude, 3232, «ré. 22, 40, that
the master may abandon his -lave who shall
be sold at public auction, in order that the
price of him may serve to repair the damage
caused, &c.

How could the slave be sold at auction, if
he is in prison, under a prosecution : or, if he
has suflfered the peaal'y of death, previous to
the residering of tue judgment, awarding the
damages T

¥ will now proceed {o shew, thai the act of
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killing, which is the crime, said to have heen F':;‘;;”{;';act
committed by the slave of the defendant, isa (~~y
capital offence.  In the Plack Code, art. 51,  Sree
it is said ¢ every slave who shall kill any per- Cotrarx
son, unless by accident, or in the act of de-
fending his master, shall suffer death.”
In the petition of the plaiutiff, it is averred
that tue negro Benton, the slave of the defen-
dant, ¢ was found guilty of killing the slave
of Steel.” 1If so, he must have been sentenced
to death, under the 51st article of the Black
Code, above cited; and, in that case, he either
no longer exists, or he will shortly be execated.
And in either of these hypothesis. it is impossi-
ble for the defendant to surrender him, in or-
der that he may be sold to pay the damage sus-
tained through his act. Let it not be said, that
the negro has not been sentenced to death, but
ouly to imprisonment ; for, to that objection, L
shall answer there is no proof of that allega-
tion 3 and presumption, en the contrary, would
lead to a contrary conclusivi. You say, that
he was accused of Kkilling, and found guilty.
The law coundemns offenders of that description
to death. e was found guilty of killing: it
follows, that he has been sentenced to suffer
death, for we find in the 41st article of the
Black Code, that  in case the oftfeuder shall ba
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Eastn District convicted of any crime, which the present code

June, 1520
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Cazravr.

deems punishable by death, the judges shall
pronounce sentence to that effect ; which sen-
tence, shall be put to execution, by theiv order,”
&c. I have already shewn that killing by a
negro by the 5tst article of the Black Code,
was a ¢ capital offence, pnnishable by death,
unless done by accident, or in the act of de-
fending his master.” do you say now, that he
has not heen found gnilty ?  Even if you were
allowed to contradict your own declararion ju-
dicially, it would avail yeu nothing, for in that
case, he must have been acquitted, either be-
cause tnere was no proof of the charge, or be-
cause the killing took place in one of the two
cases in which the law renders it justifiable
even in a negro, ¢ by accident, or in the de-
fence of his master.” If he was acquitted, be-
cause he was innocent of the act charged in the
information, and not made to receive either a
corporal punishment, to use the language of the
Black Code, or a public punishment, if we ad-
opt that of the Civil Code, you must fail in
your action : for, the kind of redress yvou seek,
Is only given ¢ besides the corporal punish-
ments.” You cannot separate them. The one
must precede, and is required (o entitle you to
the other. Do you prefer taking the other hy-
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pothesis, and supposivg the accidental killing, Eﬁ;l)llgtgract
or the killing in defence of his master. The \~_:
former, the accidental, leaves you sfill in the StemL
inseparable difficulty presented to your snccess Cazeaox
in the cause by the want of a sentence to pub-
lic punishment ; and, surely, you would not
pretend that the faithful slave who, in defence
of his macter, had killed that of an other per-
son, would, by such an act of valour and loy-
alty, expose that master to the nowxal action.
And again 5 in that case, the court would still
ask you fur the evidence of the sentence by
which the public punishment had been in-
flicted.
I dismiss this branch of my argument with
the persuasion, that there remains no doubt on
the subject; for, unless I am strangely infatuat.
ed by a predilection for my own powers of rea-
soning, I have, I believe. left no one argument
of my antagonist unanswered, either of those
now urged in the argument on a new hearing,
or, in my memory, from the recollection of the
debate on the former.

It remains now for me to speak of what the
plaintiff counsiders all important to his cause.
I mean the pretended confession of Cazeaux.
I need not observe that, if 1 have been success-
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Eastn District ful in the other part of my argument, T have but
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liitle to apprehend from this ; for, if the action
cannot be sustained under our statnte, confes-
sion of facts, from which the plaintiff can draw
no advantage, cannot be very prejudicial to the
defendant. Nevertheless, I will proceed as if
1labored myself under the same error, which I
impute to my adversary, and considered the re-
velations of Cazeaux as likely to have greaf
weight in the decision of this cause. It seems
to me that the plaintiff has been mistaken in
supposing that, should the court consider now
the declarations of Cazeaux as clear and expli-
cit, instead of regardiug them as they did in a
former decision as loose, indefinite, extrajudi-
cial confessions, he must succeed. This error
avises from not considering those declaratious in
their proper light, isolated, and unsupported by
any other evidence ; and viewing them in con-
nectivn wiih oth. r facts, always bearing on his
judgent, but which cannot exercise any influ-
euce on that of the court ; since, the record of
the conviction before the parish court being’
deemed inadmissible, by this tribunal, there is
pothing in proof befure them relative to the
death of the slave of Cazeaux, excepting the
declaration alluded to. 'Two witnesses, it is
acknowledged, prove the death of Steel’s negre
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in consequence of blo:s received 5 but there is kastn Dismet.
not a word of testimony tending to shew that J:ﬁ:,lf:f
Benton, the accused slave, had any agency in b:f;ﬂ
causivg that fatal event. If, in the absence of Cazsavs,
testimony, we resort to the petition and answer,
it will be seen that the allegation of the one
tend to prejudice the cause of the plaintff. if
admitted as facts, and that the defendant by the
most positive denial has put the plaintiff to the
strict proof of all his assertions. After these
preliminary remarks, w hich 1 thought necessary
to make in order to divest that part of the sub-
Ject of the exagerated importance attache:l to it
by my adversary, I will proceed to examine
what are these extra-judicial declaratious.

It will not be deuied that the interviews w hich
took place, were had with a view to settle the
matter without a suit. ‘Thisis evident from the
testimony of Joseph Given, whose very words
I have used. He adds, it is true that Cazeaux
expressed no such a wish ; but the very fact of
having conversed with the plaintiff on the sub-
jectof the note addressed to him by Steel, re-
questing an amicable arrangement, is a proof
that he must have been conscious of that inten-
tion on the part of the plaintiff ; and that he
must have considered all that passed as mutual
offorts to avoid, what a man, like Cazeaux, un-
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Bast'n Distrct informed of his rights, and so likely to commit

June, 1820.
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mistakes of law most dreads, a finn] vesort te
courts of justice. Let ns suppose, that Cazeaux.
in order to avoid the expense of a suit, instead
of using the words attributed ro him, had <aid :
“very well, sir, will youn take five hundred
dollirs ? and that his offer had been rejected hy
Steel, who required a larger snm in order (o con
sent to give up his clai a ;5 would the evideuce
of such anoffer shew that Cazewux acknowle s
ed the legitimacy of the dewand wade on bim ¥
Would it prove that Steel coull wmaivial his
action. and was entitled to recover the value
of this slave? I do not hesitate to say tha' my
adversary will not contend that the evidence of
such an offer would be decisive against Cazeaux,
in the decision of a suit subsequenitly brougat
after the failare of the attempts towards a com.
promise ol the dispute.

Let us see if the vague expressions used by
Cazcaux, when conversing in a language which
tae witness says he speaks badly, can have any
cffect in the determination of the cause. Ca-
zeanx ¢ observed,”” says Joseph Given, ¢ that
he helieved his boy Benton, had killed Adam
Steel’s bay.”  Cazeanx further observed, that
Alexander Fortin, where the negro had the
frolic, was in the wrong, for suffering it; that
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l'e would make him pay for it, or remunerate it'n District
him for his loss, or words to that eifect.” "L be wj
same witness adds, that this conversation took  Srres
place after the trial in the parish court. Cauzavx.
Is the belief .of Cazeaux sufficient to render
him liable, under the law ? Nothing is said by
him, as to what has induced such a beliefs bt
we may infer, from the decfaration of the wit-
ness, that it arose from the test'mony, given in
the {rial at the pari-h court, siuce this cepver-
sation took place, subsequently to that trial, as
the witness. informs ns. Ifsn, could a belief,
produced on the mind of Cazeaux by testimo-
ny, whieh this court bas vejected, as illexal,
render him subject to the operation of the law?
Now, could the belief, in the evidence v hich
this court has rejected, operate a decision which
that evidence itself, when .offered to the court,
could not produce. Cazeaux may have believ-
ed, that his negro had killed the slave of Steel
accidentally, for instance, and yet bave consider-
‘ed himself as not bound to remunerate Steei for
his loss; and this appears to have been the
fact, since he finally declined the propositions,
contained in that note. What is stated, ip
the other part of the conversation, surely can-
not he considered, as offering proof against
Cazeaux. ¢ Kortin, where the negroes had the
Vor. v 45
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Fast'n istrict. frolic, was wrong.” This opinion, certainly,
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cannot render the defendant answerable to the
plaintift, for the loss of his negro. < He would
make him pay for it, or remunerate him for his
loss.” Who is meant by him? Pay whom,
for his loss? Certainly Steel; for it was Steel,
who had to lose, not Cazeaux. 1t was un-
doubtedly, in examining thus the testimony, that
the court considered it as too loose and indefinite,
to have any weight in their decision. -All the
commentaries made on the words, I am sa-
tisfied, wili fall to the ground, by a reference to
the testimony of Joseph Given. There they will
be found to have been used by the witness, him-
self, to express the idea, which the words of
Cazeaux, in his broken Eunglish, had conveyed
to the mind of that witness, not as the precise
expression, used in.Euglish by Cazeanx. So
that, all the reasoning employ'ed, to show how
great and eative the belief must be, which is
expressed by the words: I am satisfied, as
synonimous with those, I believe, is totally
lost. To the members of this court, whose native
langnage is the Krench, I hardly need to re-
anark, that, these- expressions Tam satisfied,
used in order to express the act of believing,
form a phrase traly and idiomatically English.,
Sach a mode of speaking, never would be em-
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loyed, to express that idea, by a Frenchman, ruse Dutact
b 3 b

speaking with difficulty a foreign idinm: per-
sons, in that first state of kncwledge of a for-
eign language. generally, wheu endeavoring to
convey their meaning. by the lanzuage newly
and imperfectly acquired, translate literally
their vwn. Taking this for granted : how would
a Frenchman express the idea attribuied to Ca-
zeaux, and which he supposed to have been de-
sirous of conveying? Je crois que. cerlain-
ly: which is, I believe, not je suis satis-
Juit que, which, in French is nonscuse.

Hawleins, inreply. It is difficult to conceive
the applicability of much of the grounds relied
on in the defence. T'he first of which is an ef-
fort to establish the principle that the Roman
law gave no action of damage for the private
injury where the offence. from which the injury
resuited was punished capitally.  And the rea-
s n furnished the Roman jurists, by the counsel
in defence, is that the loss of the slave, commit-
ting the capital offence, was deemed a =ufficient
hard«<hin.

It will he time enonzh to examine the value
of this position and how far it can he made to
bear upon the positive enactments of our conn-
try, when such a chse is presented to the consl
deration of the conrt.

June. 1odu
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{ he apposite connsel assumes the position,
that, uader the provisions of the black code,
the person, from whom damages are claimed,
“may always liberate himseif by abandoning
the odending slave to the pecson robbed.”  Ad-
mit, for ihe sake of argument, that this subject
was to he exclusively governed by the Black
Code, which, however, is not the case : neither
the letter or spirit of the statute, justify such
consraction 5 unless the abaundonment be ¢ in
five days {rom the day when the senteace shall
have bheen pronounced.” Alluding of course
to the sentence, pronouncing public punishmeant.

Before the appellant, therefore, could derive
ny benefit from this provision, even if it were
applicable to the case, he must shew that the
sentence pronouncing the public punishment
has put it out of his piwer wabaadon his slave,
under the provision of the statute.

Has the party exlibited «uoi a centence ? On
the coutrary, the enly sen.euce before the court,
or adverted to, either in argument or in the
testimony, is a sentence of imprisonwent, not
death.

Surely, imprisoning the appeliant’s slave has
ot put it out of his power to abaundon hiw, sub-
ject to his imprisonment, to the use ef the ap-
nellee.
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Whatever doubts may have existed on this Eastn bistrict,

suhject, prior to the adoption of the (‘\'iv'il Code,
wust be removed by adverting Lo its provisions.

It is the last, and therefore, the true source
from whence we must draw our conclusions.
The legislative body could not well have
brought stronger terms to their aid, in provid-
ing for privaie redress, independently of puablic
punishment. And they do not co: fine them-
selves to cases of offences or misdemeanors,
but provide generally, for all cases of damage,
whether the resalt of crimes or offences.  Civil
Code, 19, art. 21.

Whether or not the subsequent article in the
code, providiag that the master may discharge
himeelf, by abandoning his slave to the injured
par'y, shall restrict the operation of the pre-
vious geuneral terms, and exclude private re-
dress, in cases where the public punishment of
the slave has been death, is a question of im-
portance. not at all necessary to be examined
or decided in the present case.

Tne opposite counsel has laboared, to prove
to the court, that because the slave was tried
for murder, thercfore, sentence of death has, or
ought to bave, been pronounced; and because,
senteuce of death ought to have been pronounc-
ed, therefure, execution has taken place; and

June, 1820.
VNS

Stevr
Ty,
Cazravx.
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Tast'n District. because execution ought to have taken place, it

June, 1824
NtV Ny
Srren
8,
CAZEAUX-

was out of the power of the party to abandon
his slave,and hence, uo damage can be award-
ed for the private injury.

It cannot be expected of me, to occupy time
in repelling such conclusions, from such premi-
ses. Lt would be time enough to do so, when
a case presents itself where sentence of death
has actually been pronounced, and execution
had pursuant to the sentence.

Exclude the record of the parish conrt from
the evidence in the cause, asthis court has
done, and then the other testimony must be re-
sorted to for the facts on which to pronounce
judgment.

Is there any testimony in the case which
shews that the slave of the appellant was ac-
tunally executed pursuant to sentence, and
thevefore, not within the power of the party to
yield up in saiisfuction of the judgment for the
private injury ¢

On the contrary, the witnesses sfate that the
interviews between the pariies were had after
the trial in the parish court, and after Steel had
demanded pay for the damage he had sustained.
And Cazeaux then declares himself satisfied,
that his slave had killed Steel’s; and pro-
eeds further to add, ¢ that it was very hard
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for Mr. Steel to lose his boy s but it wonld be vy District.
equally hard for him, Cazeaux, to give up his w
boy.” 1t would indeed have heen a hard task. if  Swexc
his boy had suflerced death under sentence of the Cazeaux.
parish court, as the ci.unsel for the appellant feels
it sv necessacy for this court to presume ; and
this too not only conwary to the fact (for the
boy is still living) but coutrary to the parties’ own
admission of the fact.
The hardship, therefore, did not arise from
the boy being dead ; but from the u.wiilinguess
of his msier to give him up, even in satisfac-
tion of injury, waich his olence had cansed g
and by doing which he could alone dischirze
himself from the damages awarded in the civil
action,
It may be well here to suggest the provisions
in the civil code (which differs in this respect es-
sentially from the black code) in providing that
the party may discharge himself by abandoning
his slave ¢ provided it be done within three
duys afterthe judgment, avoidizg such damages,
shall have been rendered.”
Here Cazeaux has fatled to abandon, within
three days after the judgment, for the damages
in the court helow, and he mu<t now submit to
the payment of the damages in money.
The second ground, urged in defence, is the
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Srerr
8.

Cazeavy,

UASES IN THE SUPREML COURYT

idea ({or it is ideal only) that the admic-inns of
Cazeaux were wade with the view to co-npro-
mise, and therefore inadmissible as tessimony.

There is not a word of “ostimony in the canse
which justifies snch impression, evenin the mind
of the appellant’s conasel.

The written and lezal demand for the pav.
ment of the 1200 dollars damage, whish Steel
alleged he had sustained, bears no stawmp of
proposition to comprowise. Nor, is there any
proof that either of the parties, in any of their
varions interviews, suzzested the idea of cowm-
pronmise.  And Gives, the witness, proves that
¢ he was present, when Steel demanded of Ca-
zeaux pay for the boy, according to the written
notice.”

If legally to demand payment of the dama-
ges we had susiained, and fixing in the demand
the amoun: of damage, can be tortured into an of-
fer of compromi-¢, it were better for the purpo-
ses of justice. that the benignity of the law had
been converted into oppression. by requiring in
all cases judicial process, as the ouly dewand
entitled to the sanction of our institutious,

The last ground, taken by the counsel in de-
fence, i3 not an examination of the force and ef-
fect of the confessions actually made by his
clicat 5 bet an attempt to impress vn the minde
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of the court what a Frenchman, speaking bad F;zt)’lr; llbgitgict-
English, wouald have said, upon such an oc- ~_~~o
casion. Srrex
It is in proof, that his.client spoke well e- Cazmaux
gough to be understood by the witness, and that
he used terms, and made conclusions, so strong
and explicit, as to leave no doubt on the minds
of the witnesses, as to the facts admitted and
the satisfaction of the appellant, of their truth.
The counsel for the appellant will readily
parddn me for declining a critical examination
of idiomatical phrases, which might have been
employed by his clieat in the Krench language.
It is fortunate for the appellee, that the appel-
lant spoke English also; and that he has
employed English phrases to those understand-
ing English only, and of such stvong aud con-
clusive character, as to leave no doubt or am-
biguity, as to the phrases themselves, or their
legal extent and operation.
Tested as these admissions have been, by
the authorities to which the court has aiready
been referred, it is humbly conceived the
judgment of the court below must be confirm-
ed, awarding damages to the plaintiff, Steel.
That the counsel for Cazeaux deemed these
authorities conclusive against him, is but fair
to infer from his having. failed to make any
Vor. viL 46
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East’n District reply to them, or submit others, calculated to

June, 1020.
-V N
SFvLL
o8,
CAazZhAUX.

weaken the principies sauctioned by thoese sub-
mitted to the court.

T'his duty was the more incumbent on the
oppisite counsel, 1if auy coun-er authorities
could nave been adduced, because he was well
aware that the strong grouad relied on for
a rehearing, was the examination of au horities
not before the court, in the argument of the
cause,

Martuews, J. delivered the opinion of the
court. [In this case, the court, having doubted
the correctness of their decision, granted a re-
hearing. >t :

We have examined, with attention, the argu-
ments of the counsel in the cause, which have
been snbmitted to us in writing, and can per-
ceive no good reason to change the judgment
heretofore given. It rests entirely on certain
extrajndicial confessions of the appellant, drawn
from him by a demand of reparation for an al-
leged injury to the property of the appellee,
and verified Dby witnesses called (no doubt)
for the express purpose of testifying to any
thing favorahle to the claim of the latter, which
miglt he expressed by the former in conversa-
tions between the parties, entered into for that
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purpose. These confessions, as stated in our fasvn bistie:

fori: er vpinion, amount to vothing more than a
belief on tie part of the appellant, that the in-
jury, complained of, was committed by his
.slave, noi suitcient under ali the circumstaunces
of the case to authorise a judgmeunt against him.
Althongh no iegal vbjection exists to the credi-
biity of the witnesses, as nothing appears on
the record, directly to impeach their cvedit,
yet, it is thought, that testimrony, thus given by
wiinesses called on by one party (as we believe)
for the express vurpose of aftevwards relating
on oath whatever they might hear fuvorable te
his interest, ought to be received with some
small fnll()walxce, in favor of the defendant.

It is, thercfore, ordered, that the judgment

heretofore pronounced in this court rewain un-
disturbed.

RACHEL vs. ST. AMA VD,

June, 1520.
"V gt
Srern
vs.

Cazravs.

The deci-

APrEAL {rom the court of the parish and city sion of an infe-

of New-Orleans.

Tiur coutrt, ona
question of fact
will prevail in
the  supreme

* The plaintiff sued for her freedom 3 there was court. if it be

judgment against her, and she appealed.

not manifestly
AITORCOMUS.
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East’n District,
June, 1620.
[ Ve
Ricusn
vs.
ST. AMAND.
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MazrTin, J. delivered the opinion of the
court. T'his case tarns eniirely on a question
of fact  T'he parish judge has been of opinion
that the plaintiff has not proven that, on which
she expected the judgment of the court.

Ou the best consideration that we have been
able to give to the testimay, which is volumi-
nous, itis not very clear on which side the testi-
mony preponderates, and we are not able tosay
that the parish judge erred. He heard the tes-
timony from the lips of the witnesses, saw their
countenances and was consequently better ena-
bled to come io a correct conclusien, than we can
be. In sucha case, especially wheﬁ the.judg-
ment is for the defendant, it ought not to be dis-
turbed. T

It is, therefore, orvdered, adjudged and de-
creed, that the judgment of the parish court be
affirmed with costs.

Seghers for the plaiotiff, Eustis for the de-
feudant. '
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East’n District.

MEEKEIS ASS. ve. WILLLIIMSON & AL. SYND. Jvnes 1820.

[ Miegrr’s ass.
APPEAL, from the court of the first district. i,

Wirttamsos &
AL.SYNDICS.

This case was remanded by this court. at Ja-
A party does

nuary lerm last, for a trial by jury. 7 Muartin, -} Prycoes

- . lega' witness,
315. by depositing 2
swu of money,

The parties submitted the following issues to sufficient for
the payment of

the ilH‘}’ . the cos's t0
; whi L he may

t. The plaiutiffs have not proven themselves e 1.
to he the assignees of W. P. Meeker, or that,\‘a’?, f}c‘g“:ﬁ“t
any assignmeni whatever of the claims, which i;flr:k“gg“d
the «aid .leeker might have on Wiliiamson and gg;’é:‘ds of de-
Patieu, or Mecker, Willi: mvon and Patton, or
either of them, was ever executed or made by
and for the «1id W. P. Meeker to the plainiff.
2. No as<ignment of any vight or claim of
W. P Meeker and S. Denman, trading un-
der the firm of W. P. Meeker & co., upon the
house of Meeker, Wilhamson & Patton, ap-
pear to have beeu executed, by the said W. P.
Meeker, or S. Denman.
3. The plaintifl’ brought three several suits,
in the late superior court of the territory of Or-
leans, against Meeker, Williamson & Patton,
aud such proceedings were had therein, as ap-
pear by the records hereto annexed.

4. At the time of the institution of said suits,
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Eastn District. Meeker, Williamson & Patton, were not in-
M' debted to the plaintiils, or if indebted, were so
Mesxew's ass. ORly 10 a small part of the sum, for which they

Wi amson & Obtained judgment.

ALy SYNDICE. 5. At the time of the institution of said suits,
the detendauts therein were in insolvent cir-
cumstances, and continued so, uantil the time
they made a surrender of their property, and
this circumstance was known to the agents of
the plaintiffs in the said suits.

6. [he plaintiffs in the said suit, in part sa-
tisfaction ef the said judgment, received from
the deleudauts a conveyance of property, which
was set aside by a decree of the superior court
as iraudulent. :

7. Wiliiamson & Patton, in the three several
suits, bronzht agatust them by ihe plantiffs,
bad a good aud legal defence, which was vo-
luntarily withdreawn, and in consequence there-
of, the plaintiifs obtained the judgment on which
they now claim, (o the prejudice of the other
creditors, if it be maiutained.

At the trial, the defendants offered as a wit-
ness, P. V. Ogden, a partuer of the house
of Harrod & Oglens, who had executed to
George M. Ogden, an assignment of all his
rights, claims and demands whatsoever, in hie
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individual capacity, or as a partner of said firm, Eastn District:
. _ June, 18.0.
on the assignees or the estate of Meeker, Wil- |\ _J ~_,
liamson & Patton, and Williamson & Patton, Mszx:w'ssss.
or either of them. He further offered to depo- Writrason &
sit 8100, or any other sum, which the court ** """
might deem reasonable, for the discharge of
any costs, which he might be liable to pay.
The plaintiffs oppose.l the admission of the of-
fered witness, and the court sustained the ex-
ception, whereapon the defendants’ counsel took

his bill of exceptions.

In the charge to the jury, the court observed
on the first fact, that the record was suflicient
proof in law, that the plain.iffs were assignees
of W. P. Meeker.

Ou the second, that the record was sufficient
legal evidence, that there was no assignment
from W. P. Meeker & S. Dennian, to the
plaintiffs, unless the jury should be satisfied,
that there was collasion or fraud, in the volun-
tary withdrawal of the peremptory exceptions,

On the fourth, that the sum due to the piain-
tiffs was settled by the judgment, as a res judi-
catu, and could not now be inquired into, un-
less there was evidence of collusion or frand.

Or the last, that the peremptory exceptions
made by Mecker, Williamson & Patton, were
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East'n District. legal exceptions, if the facts stated therein

June, 1820
SV

were true 3 put, as they had been withdrawn,

Mssxews ass. they were not to be coasidered, as exceptions
' s .
Winawov & atall; unless they were withdrawn thno’ fraud

AL. SYNDICS.

or collusion.

The defendants’ counsel objected to these
parts of the charge and prayed the court to di-
rect the jury simply, on the last fact, that the ex-
ception made by Meeker, Williamson & Pat-
ton, to the suits of the plaintiffs were legal ex-
eeptions, under all the circumstances appearing
on the record ; bat the court declined doing so.

Whereupon the defendants’ counsel took a
bill of exceptions to the charge of the court.

The jury found tbat tst. : That the plaintiffs
have proved themselves the assignees of w. P.
Meeker, and that an assignment of the claims
which the said Yleeker might have on William-
son and Patton, or Meeker, Williamson and
Patton, er either of them, was, therefore, made
by him to the plaiatiffs.

An assignmeant of the claims of W. P. Meek-
er & co. and S. Denman, trading under the
firm of W. P. Meeker & co. upon the honse of
Meeker, Williamson and Patton, has been exe-
cuted by said W. P. Meeker and S. Denman,
in favor of -the plaintiffs, inasmuch as no excep-
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uon was effectually interposed to the snit, until = st Distict,
a judgment was previously ebtained. \ﬁi’r\/

3. i'bie third lssue is found agreeably {o the Merwers ass.
record of the proceedings had in the previous Wisirinson &
stits. e

4. Meeker, Williamson & Patton were in-
debted to the plainiifls, at the time of instituting
thie said suits, in the full sum of B44711.92, for
which juidgment was obraiuned.

3. The jury are unable to judgze positively of
the sifnation of the afiaivs of Meeker, William-
son & Patton, al the time of instituting these
suits 3 but have had no evidence of their being
in insolvent circumstances.

6. The fact admitted. .

7. Meeker. Witliamson & Patton had a good
and legal defence, ha:i it been proven ; but it
having been withdrawn, without any proof, the
jury do not consider that if was any defence
at all.

The court made the rule absolute and ordered
the defendants to pay the plaintiffs 3 17,820,
the proceeds. of the property, veferred to in the
rule 5 it appearing by the answer of the syn-
dics, and it being admitted by the plaintifis, that
the svndics have made the travsfer and raised
the mortgage on the property ; and the syndics

Voi. viu. rd
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June, 1820.
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MEERFR’S 458,
vs.
WrLrramsor &
AL. BYNDICS,
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not having shewn any good cause why the mo-
nies proceeding from the sale of said property
should not be paid, as required, and the court be-
ing satisficd, from the facts and exhibits in the
suit, that the plaintiffs ave cutitled thereto.

The defendants appealed.

DersicNy, J. delivered the opinion of the
court. 'This case comes again before this court
upun bills of exceptions to several opinions of
the judge of the first district, on poeints which
arose since the cause was remanded for the last
rime.

The first is taken against his refusal to admit
the testimony of Peter V. Ogden, one of the
parties to this suit, who, to make himself a wit-
ness, executed a transfer of his rights and
claims, to his partner i trade, and offered to de-
posit any sum of money, which might be deem-
ed sufficient for the payment of the costs, in
case he should be decreed to pay any. Wethink
that the district judge was right in considering
P. V. Ogden as still incompetent to be a witness,
after this transfer and tender.

The second bill of exceptions contains the
=everal objections, which the appellants made to
the charge, addressed by the judge to the jurvy
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on some of the questions of fact submitted to gastn Distiict,

l June, 1829.
1em. NV
On the first fact, we arc of opinion that the Musxnwsase,

judge charged the jury correctly, when he toid Wit crsos &
them that the record was sufficient legal evi- s
dence, that the plaintiffs were assignees of

Wm. P. Meeker. He might, indeed, well

have refused to suffer that fact to go to the jury,

because these exceptions to the persons of the
plaintiffs, or pleas in abatement, were inadmis-

sible at this stage of the cause, after the charac-

of the plaintitfs had been recognised by the
creditors of Williamson and Patton, in a varie-

ty of ways, since the beginning of these proceed-

ings.

On the second fact, we deem it useless to ex-
amine whether the judge was right or wrong,
in his charge to the jury, because we consider
that fact, as unimportant in this coutroversy,
where the title, on which the present claim is
founded, is a judgment rendered in favor of the
assignees of Wm. P. Meeker.

Oa the fourth question, we also think that
the judge’s charge to the jury was right; he-
cause, no third person can disturb a judgment
rendered between two parties, unless he can
show that such judgment was obtained by col-
lusion, to defraud other persons.
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E"‘}L,‘,’g'}ﬁ‘{j“ On the seventh, we are also of opinion that
o the district judge was correct in sayingz that
M”K““ sas3 fran:l and collusion were necessary to be proved,
\:w *‘:50\ &in the withdrawal of the exceptions there allud-
¢ e ed to; because a defenlant may in very good
fatth abandra some apneantly v d grounds of
defence, and it is oaly the ill faith of the par-
tirs that gives a third person a right to attack

the judgment.

It is, therefore, orderel, adjndged and de-
creed, that the julgment of the district court be
affirmed with costs.

Duncan for the plaintiffs, Livingston for the
defendants.
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HASTERN DISTRICT, JULY TERM, 1820. Eﬂ?";‘ T’S:f;&“'
July, 1820,

T
el S DE— MeNetr. & AL

MWEIL § AL. vs. COLEMAN. Cospya

A PPEAL from the court of the first district. Whetlera

sule by w cone

. . . . . . 1O CUrtet .,
FEustis, forthe plaintiff. This is an action vews e pro-

. . , N . pery ofiihe
of revendication, for the recovery of thirteen guods>

bales of cotton. which the plaintific claim asa "1‘.(‘111251;}‘3&:1;

consignees, for the Lenefit of their principal, W. f{’,‘,}‘fl};'f“.;‘

King of Mississippi. E;f,'}‘:i o any
They aver that, on the third of April last, the ;’CLUEU“ in the

cotten was shipped on board of a boat, of which

one Crawford was master, to be transported to

New.Orleans 5 that it was shipped as the pro-

perty of King by Iisk & M Neil, the consign-

ors; that Crawford was a common carrier 5 and

that the defendant has unlaw fully taken poeses

sion of, and refuses to deliverit.
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East'n Listrict. ‘T he answer contains no general denial of the

July, 1820.
et Nt

allegations of the petition ; but sets forth, that

MNen. & st the defendant purchased the cotton for a valua-

vs.
CoLEMAN,

ble consideration, in market overt ; that itis his

property and not the property of King; and
that there was no consideration given by King
te Crawford.

Our statute requires that defendants shall
answer, without evasion, every material fact sta-
ted in the plaintifi’s petition. 2 Martin’s Digest,
154. Our practice has been, and the construc-
tion of the statute warrants it, that all these al-
legations, which are not answered without eva-
sion, shall be taken pro confesso.

‘We have then the following facts which are
astablished by the defendant’s admission :

That the bill of lading, annexed to the peti-
tion, is that which was given by Crawford for
the latter.

That Crawford was & common carrier.

The fact of the shipment and consignment to
the plaintiffs. ’

The counsel for the defendant has rested his
principal defence, on a supposed deficiency in our
proof, with regard to the property being vested
in the individaal, for whose benefit this suit is
instituted, unless it appears that the right of pro-
perty is in him. Letit beadmitted, for the sake
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of argument only, that the plaintiffs canuot re- Ea;’t’n Distsi 1,
July, 1826.

cover, o 3
Fisk and M’Neil, of Natchez, commission MNuis& 4,

merchants, were the factors of King, and con- Covesax,
signed the thirteen bales of cotton to their friends
in New Orleans, M’Neil, Fisk & co. as the
property of Wm. King. Thisis proved by the
aflidavit of Lessassier, one of the partuers of the
latter house, and by the testimony of Stebbins
Fisk, a witness for the plaintiffs, who derives
his knowledge from the letters of the consignors
to the consignees. When one merchant ships
goods to another and informs him by letter, that
they do not belong to him, but are the property
of some one else, the consignee holds the goods
for his benefit and the principal is in possession
of them, by the interposition of his agent. .
de adquirenda & amittenda possessione, [f. 1.
2.1. § 20. Commentary of Cujas quoted 7
Martin, 60.

The letters accompanying consignments are
conclusive evidence of the property, as it re-
gards the consignee ; he knows no one else, in
his transactions, but the person whose property
he has in his possession. The hill of lading
shews for whom the carrier, Crawford, possess-
ed ; as that instrument is not denied, full effeci
must he given to its contents ; and it imports
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Eastn District. that the cotton was to be delivered at New-Or-

July, 1320

(O Ve )

leans to the consignees, who would have held i

M-New & ar subject to the iastructions they had received

vs.
COLEMAN.

from the consignors at Natchez, as the property
of Wm. King,

So that it appears that the possession of W
King was maintained by him, through the inter-
position of his ageu's, until 1t was divested by
the tortious conversing of the carrier.

it is cufficient for the plaintiils to shew, that
the cotton was lawfully in the passession of the
agents of King. before it came into the posses-
sion of the defendant. The fact of previous
possession, on their part, established as it is by
testimony and by the admission of the defen-
dant, would entitle them to recover the posses-
sion against the defendant, who is proved to
have acqnired the actual .eizin of the cotton
under the strongest circuinstauces of suspicion.
It is proved and admitced that he knew the
character of Crawford ; they were seen fre.
quently together in company 5 it is not denied
that he was a common carrier. 'The men, engag-
ed in transporting the corton frem the boat to
Rust’s house, had been previously arvrest-
ed by the marshal of the Uniied States 3 and
the people, who were in the habit of being a-
bout tue house may have done them and Craw-
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ford injustice, in supposing they were all con- Fast'n ?l':)ts)'ic t.
cerned in an unlawful enterprize 1 nevertheless, av;_,
such was the report and understanding, MNG eram
The house, to which he broneht the cotton, Coteax.
was the last place in the city in which a per-
son, unless he wished to escape the observation
of merchants and persons who would be apt to
recognize him, would have thought of storing
cotton.  T'he character of the house and its vi-
sitors is fully explained in the evidence, and we
caunot hesitate, for a moment, in helieving, with
one of the witnesses, that no coltton has been
hronght there hefore or since the precent parcel.
The circumstance of the defendan®s applying
to the proprietor of the honse in the night, for
the storage of the cotton, and the general sen-
timent of the by-standers, ought to induce the
opinion, that the possession was not such as to
form the baxis of atitle to the property,  Je-
lius est nullum titulum hobeve. guaw vitiosvm.
The defendant has not pretended to prove, in
what manner and under what civenmstances, the
cotton came into his possession.  He has aver-
red that he bought it in open market ; he has
not proved it. He relics on his simple posses-
sion, which we have shewn to be torficus, and
acquired from a person who had no right to di-
vest himself of it, to the prejudice of the owner,
Vou. v 4R
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East’n District.
July, 1620
TV
MNFru e ar.
8.
COLEMAN.
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The right of consignees, to property censigu-
ed to them, is very fully explained in the ar-
gument of justice Buller, Dbefore the house of
lords, in the case of Leckburrow vs. JMason,
reported in 6 Kuast, 72, to which 1 beg leave
to refer the court, in order to shew that no
person had any right to transfer the property
claimed in this case, except the consiguees,
M:Neil, Fisk & co.

But, if we had no proof of the property be-
ing vested iv K ng, by the defendant’s answer
alone, we contend, that we should be entitled to
recover.

The general issue is not pleaded ; the alle.
gations of the petition are not denied, but a spe-
cial defence is set up against our demand, of
a purchasc for a valuable counsideration in mar-
ket overt; which the defendant has not deem-
ed material, 10 support by testimony. On the
face of the pleadings, we should have prevail-
ed. without the aid of testimony ; the bill of
lading, which is the title of property, being
admitted, or taken as confessed (it not being
denied by the defendant) and the plea of the
want of consideration between King and Craw-
f rd, not being substantiated, jodgment for the
plaiviills ought to have followed of course,

T he defendant says, in his answer, ¢ that no
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consideration was ever paid by the said King, rastn vistrict.
. . July, 1620.
M d o . 2
to the said Crawford, for the said cotton 5 that -

the same was fraudulent, as between the said M'Ner & an

ve.

two ])fll‘tit‘S'” Corrmar.

Is this not an express recognition of the exist-
ence of a contract hetween these parties; and
what contract can be alluded to, except the'con-
tract of affreightment? T'here is no other
averred in the petition ; none other stated in the
answer, between King aud Crawford.

It admits then. that King was a party to the
contract made v ith Crawford for the transporta-
tion, that there was an obligation on the part of
King to pay Crawford, which it is averved he
has not done. On what was this obligation
founded, we ask, unless on bis being the
owner of the cotton, and, as such, bound to pay
the carrier for its transportation ¥ Such was the
fact: King coutracted through his agents, Fisk
and.M-Neil with Crawford the carrier, for the
transportation of the cotton. "I'he defendant
has pleaded that this contract was in fraud and
withoat consideration ; but has proved neither.

A plaintiff in his action on a writien contract,
if it be not denied, and if the want of conside-
ration and fraud are pleaded, is snvely not obli-
ged to prove the execution. This would not be
required®in any court of justice, for sugzestio
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unius confessio alterius est. So, in the pre.
sent case, the defendant will not be permitted to
say that the contract of affreightment was not
made with King, nor to deny that the person,
with whom Crawford contracled. was not the
owner of the cotton, or had such an interest
therein, as would authorise him to contract for
its transportation, and to reclaim it from the
possession of ans person, unless it was bonght
for a hana fi e consideration from the consignees,

But, how happens it, we ask, that the defon-
dant knew of this frau'l and want of considera-
tion beiween the carrier and the owner?  Was
he informed of this, when he honght the cotton,
if Le ever can be supposed to have bought it?
Did he know that the ecarrier contracted with
King for the transportation of the cotton, and
will he pretend that he has a better right toit,
than Kinz?

The possession of Coleman was not of such
a nalure as to form the basis of a title to the
property, to enable him to retain it aguinst
hin who was in possession prior to its heing
delivered to the defendant by Crawford. Do-
mat. 7, 3, § 7.

It was acquired from a person, who had no
right to deliver it or to dispose of it, in any
manuner, to the prejudice of his principal, whe
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received it under a contracr of bailment w hi(‘h,East:n District.
frors e character of Craw ford, must bave heen C,’\,lf?,
koown to the defendant, who could not have MNem & ai
been ignoraat of the irability of a common car- Covmman.
rier to convey any properviy, in the goods en-
trasted to his care, by a sale, to a third person.

Une quatriéme espece de vice ou defant. dans
les posses~ions est celle qui resulte de Pinhabi-
lite du titre dont elle procede d transferer la
proprieté.  Pot. traité de la possession, no. 20.

A possessor de manvaise foi is he who
pos-esses, with a knowlege that he has no title
or of the defects of the title. Jomat, 7, 1, § L.

¢ 'T'hese, also, are cons:dered as possessors
in bad faith, who, foreseeing that the right they
pretend to have will be contested, and that
they will be prevented from taking possession,
take some occasion tc obtain it by stealth, with-
out the knowledge of those who have a right to
oust them.” Ib. 12.

The different consequences and rights which
possession gives to them who hold in good orin
bad faith are explained in Domat, 7, 3, 7.

From these anthorities, and from the evidence
of the plaintiffs, the conclusion is irresistible,
that, the defendant cannot retain possession of
the property to the prejudice of the party, from
whom the carrier received it.
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The case of Mitchell vs. Comyns, t Mar-
tin, 133, resembles, in very many respects, the
present. 'The answer there did not deny any of
the allegations of the petition, but setup a
claim to the slave (which was the property sued
for) grounded on a coutract of sale, which, it
was contended, was made in market overt.
The sale was not proved to have been made in
market overt ; noevidence was adduced by the
plaintiff ; nothing was bronght forward to es-
tablish his claim to the property, except the affi-
davit of his agent, and on ghe defendant’s fail-
ing to establish his defence, judgment was en-
tered for the plaintiff.

The case, now before the court, is muach
stronger than that just cited. No proof of pro-
perty was there adduced by the plaintiff ; but,
in this case, we have an implied ackunowleg-
ment of it by the defendant, supported by testi-
mony, whicli is incentrovertible.

In the opinion of judge Derbigny, pronoun-
ced in the case of M Neil vs. Thompson, b
Martin, 561, in which one person sued in be-
half of another, will be found the law onthe
subject of neminal and real plaintiffs. The
learned judge there intimates, that the declara-
tion of one person, that he sues for the use of
another amounts to a relinguishment of the
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rights of the former to the latier, and in that Fastn District:

case, he ruled that it was sufficient to enable the
individual, in whose favour the relinquishment
was made, to appear as plaintiff.

But there is another allegation in our petition
which is very material and is not denied or con-
troverted by the defendant. We aver, that we,
as consignees of the cotton, have the right o sue
for the same, for the use of the said King. Thus
it is admitted, that we have a right to sue on
behalf of our principal ; that we are his agents ;
and we have declared in the affidavit, on which
the order of sequestration was issued, that,
though we were the consignees aud had a bene-
ficial interest therein, that our principal, W.
King, was the proprietor of theé cotton.

The district judge has predicated his judg-
ment, on what he thought to be the custom. It
is sufficient to observe, in answer to this, that
no such custom was pleaded or proved. Cus-
toms can haveno effect in suits, unless they have
been heretofore established by judicial decision,
or are proved by testimony. 4 Blackstone’s
Commentary, 76.

The law under which we claim is so well set-
tled, that it would be useless to urge arguments
in its support. The following ate a few of the
authorities to which the court is referred. Do-

July, 11820,
e~

MN 1L & as.
vs.
COLEMAN.
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East’n District. mat, gupplement, 3, 8, § 10.  Mevlin, Réper-

July, 1820,
(ol )

toir de Jurisprudonce.  Vorho Vol. Jarispru-

MNere & sl dopce du Code Civil. Commentary on the ar-
V8.

GOLEMAN,

ticle in the civil colle relating to stolen goods.
1 Livermore on Azency, 123. 172, 177, 2d ‘v';l.
223, 6, S Mussachusetts T-rm Repor's, 518,
which contain a mass of decisions of the Eng-
lish courts to the same effect.

Ripley, for the defendant. In this case, there
can be no room, as appears to me, for doubt.
The defendant had_in his possession thirteen
bales of cotton, which he had fairly purchased.
The plaintiffs claim them. To their demand,
the defendant files an answer, in the nature of .
double pleading: ‘ :

The first allezation io the answer is, that the
thirteen bales of cotton, mentioned in the plain-
tiffs’ petition, were sold to him in market overt,
and that the said cotton is lawfully the property
of him, the said Colemau.

The second, that said K:ng never had paid
Crawford any consideration for the said cotton,
and that the transaction was fraudulent.

Either of these allegations, if rue, is suffi-
cient to bar the plaintiff”s titie to t..e cotion.

The proof of the cotton being lawfully the
property is possession. T'he defendant is bound



OF THE STATE OF LOUISTANA. 385

10 prove nothing else, until a color of title is set East'n Distuct.
np. This allecation. that the defendant had a :ﬂ%
law fal title, puts the plaintiff apon his proof of a MNew &
paramount one. Let us see what that proof Coucsiax.
amounts to, in the present case.
Crawford’s bill of lading is not proved, nor
1s it even proved that King had the property in
his possession. The only attempt at proof isin a
letler from M’Neil & Kisk, of Natchez, stating
that they would ship cofton to the house in
New-Orleans. This testimony amounts to no
Tegal proof, for it is t"e letter of the plaintiffs on
record. 1f M’Neil & Fisk could be witnesses,
their depositions onght to he taken. If they
cannot be, it is not competent to read their let-
ters in evidence.
Again, even the letter is not produced ; but
its contents are testified to. This is violating
all the rules of evidence.
By averring that the legal property was in us,
we have made a geueral denial of all the alle-
gations in the plaintiffs’ petition. 1f to an action
on a note of h-nd, the defendant answers he
owes nothing, it is iucumbent on the plaintiff to
prove the execution of the note. If, in an ac-
© tion of trover, the defendant pleuds legal pro-
perty in himself, it is incumbent on the plaintiff
to prove a paramount title. And possession is
Vov. vin. 49
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East’n Distrct g0ood against all the world, unless a better title

July, 1820.
eV N/

is proved. The present action is in the nature

MNen & ar. of the common law action of trover. We have
s,

CoLEMAN,

the possession of the property, and we have
averred that the legal property was iun us.
There is no testimony adduced which shows a
particle of right or title in the petition.

In a case of this kind, it is impossible to rea-
son ; for there are no facts about which, te
raise a discussion. It is impracticable to quote
authority 3 for there is no case, whatever, made
out by the plaintiffs, to which they can be appli-
ed. They have made a claim to property which
we contest ; but they have adduced no evidence
in support of their claim.

MarTin, J. delivered the opinion of the
court. M-Neil, Fisk & co. of New-Orleans,
who sue in behalf of W. King, of the state of
Mississippi, state that Fisk & M’Neil, of
Natchez, shipped on board of a boat, of which
Samuel Crawford was masfer, and a common
carrier, thirteen hales of cotton, for the account
of said King, consigned to M¢Nell, Fisk & co.
that the defendant has unlawfully possessed
Limiseif of the cotton.

The defendantanswers that the cotton was by
iim faivly purchased in market overt, and he is
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a bona fide purchaser, for a valuable considera- Fastn nistict.
tion ; that no consideration was paid by King rm
to Crawford, aud the transuction between them MNvs &
is a fraudulent one. Cormnan
The district court gave judzment £r the de-
fendant, being of opinion taat -+ there was no evi-
dence which shie vs the defendaat had any know-
ledge that the cotton was consigned to he plain-
tiffs 5 that a large portion of the growers of the
upper coanbry produce are their own carriers,
and whoever arrives at this port with produce is
presumed to be owner of it. A bona fide pur-
chaser, under such a title, ought to he maiurain-
ed in the property ; that there was no sufficient
evidence to establish collusion or frand hetween
the defendant and Craw ford, the seller, and that
the purchaser was not in good faith.”
The plaintiffs appealed, and the district
judge has certified that the whole evidence ap-
pears on the record.
Stebbins Fisk deposed that he knew the bill
of lading ; that it was to be given for the cot-
ton sued for, which he konows to belong to King,.
Crawford, on his arrival, called at the plaintiffs’
counting house, and offered to deliver the cotton
as soon as he should find a birth, A year ago,
last winter, he, Crawford, brought some tebac-
o, consigned to the plaintiffs.
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On his cross examination, this witness said,
he never saw Crawford -write, and doers not
know that the bill of lading is signed by hin.
He knows the cotton belongs to King, by the
letters from Fisk & M’Neil to M’Neil, Fick &
co. : these houses being connected in co partner-
ship, and he knows it nootherway. Crawford
called scveral times on the plaintifs s say-
ing he could not land the cotton, hecanse he was
not able to come tothe levees; that, when he
landed the cotten, h2 wonld infortm them. 'The
two houses are composed of the same members,
except the latter, of which Mr. Lesassier is a
member.

Manning deposed that the cotton was hrought
to the house occupied by one Rust, on the b:t-
ture, at the corner of the canal, at 9 A. M. ac-
companied by ten men, who had been arrested
by the marshal, and afew days before discharged
from prison. He knew the cotton to have been
ginued at Cochran’s gin, and communicated his
suspicion that every thing was not right to Rust
and Rogers, and would not have hought the
cotton. 1t was putin a room in the lower part
of the house, next to which was another used as
a grog shop, and another in which were gam-
ling tables. The upper part of the house is
nccupied by a bar, two billiard and gawbling
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tables.  'T'be houose stands alone, directly on the Eastn District

viver.  When the cotton was brought the weath-
er and roads were gooi, and it came from 2 cen-
siuerable distance abuve.

Rust deposed be was called upon by the de-
fendant «und avother person, who said he was
the owuer of the cotton, the night before it was
brought, aud asked leave to slore it, which he
grawed.  With the colton, came, besides the
negroes driving the drays, ten men : he receiv-
ed the cotten as the defendant’s, and held it sub-
ject to Lis order.  He has frequently seen the
defendant and Crawford, in company, at his
house. The latter was generally considered, by
the persons about the house, as engaged in the
Mexican expedition, as well as several of the
men who came with the cotton. The lower pait
of his liousc is occupied as a grog shop and
gambiing house, and is a place of common re-
sort for boatmen.  No cotton was ever before or
since brought there.

Reogers was at Rust’s, when the colton came
Lie corrvborales what he has deposed. His sus-
picions were excited by the appearance of things.
He took down the marks and numbers of the
bales : they correspond with the bill of lading
annexed to the petition.

It appears to us that the district couri erred.

July, 1820.
(¥ o o )

MNtr1L &2 at
vs.
CoreMaw
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East'n District ‘T he plaintiffs ought to recover, if their allega-

July, 1820.
N

tions be uncontradicted or proven, unless some

ANt ac fypther fact be alleged and proven.
us. e

Cocrmaw,

None of the allegations are contradicted ; but
it is alleged that no consideration was paid by
King to Crawford, and that the traunsaciion be-
tween them is a fraudulent one.  Crawford is
not allezed, orpretended, to be King’s vendor
of the cotton, he is only known in this suit as
the master of the boat, and nothing was to be
paid to him but the freight, and that, not till af-
ter the delivery of the cotton to the consignees.
There is not any proof of fraud. So tnat the
plaintifts’ right to the cotton, as stated in the
petition, is made cut.

If the bowna fide purchase of the cotton, alleg-
ed in the auswer, was proven, it would be pro-
per to enquire whether a sale by a common car-
rier transievs the properly. But there is not
any evidence of a sale, nor of any payment.

The defendant’s counsel contends that the
cotton must be presumed to be his client’s, be-
cause it is proven that Rust received it as his,
from a person who is not named, or whom he
does not appear to know.

The cottonclaimed, in the petition, is therein
described by the warks and numbers of the
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bales, in the margin of the bill of lading ; and Eajslt;y\?ggmt
Rogers proves that the cotton brought to Rusts, o~
had the same marks and numbers. The de- MNsu&an
fendant has not denied any of the facts in the Conmran
petition, but has relied on special pleas, which

the evidence does not support.

1t is, therefore, ordered, adjudged and de
creed, that the judgment of the district court be
annulled, avoided and reversed, and that there
be judgment for the plaintiffs, with costs in both

courts.

BETHEMONT vs. DAVIS,

ArreaL from the court of the first district. It the plan.
til'aver a faith-
ful cowphance

DerbBieNy, J. delivered the opinion of the withhispart of
the contract,

court. In this case, the plaintiff alleges that, and ;Begaex:::er
having engaged his services, as a cook to the La:i]v(}nwt)}i

defendant, for a fixed space of time, he was defendant may
turned out of defendant’s house, before the ex- & s
piration of that time, though he had faithfully

complied with bis obligations. The defendant

denies the allegations of the petition, and fur-

ther answers, that the plaintiff violated his con-

tract by bis improper conduct. Under such

pleadings, the defendant offered te make prosf

© 8maul
| 45 303,
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Bast'n District. of the particular acts by which the plaintiff had

July, 1820,

v~y committed the alleged breach of contract. He

BErEEMONT
kN
BavIs.

was refused, and the reason given by the dis-
trict court for such refusal is, that the deflen-
dant’s answer does not mention any particuiar
breach of covenant, nor any particular act of
improper counduct, which the plaintiff coold
have been prepared to repel.

‘We think that, uuless we are disposed to in-
troduce in our practice the nicities of special
pleading, the proof offered by the defendant
ought to have been received. Under a denial
that the plaintiff bad faithfully complied with
his obligations, the defendant surely could show
how he had failed to comply with them. "The
parties were at issue on that general allegation
and denial. ‘The particular facts, on which the
defendant might rely to support the negative of
that general issue, weic component parts of it,
not special and separate grounds of defence.
It is necessary, as we have already said, in
the case of Harvey vs. Fitzgerald, that such
certainty should prevail in pleading, as to put
each party on his guard.” 'Therefore, where-
ver, a party attempts to introduce evidence in
support of some ground of defence, distinct
from those which are set up in the pleadings,
eacu evidence ought to be refused. But, to re-
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quize the suitors to specify in their pleadings
the particulay facts, out of which. the truth of a
general allegation will result, would, we ap-
preuend, be creating embarrassment, in the ad-
ministration of justice, for no possible goud pur-
pose.

1t is, therefore, ordered, adjudged and de-
creed, that the judgment of tie district court be
annulled, avoided and reversed ; and that this
case be remauded to be tried anew, with in-
structions to the judge, to admit any legal evi-
dence, which the defendaut may offer to shew
the particular act or acts, by which the plain-
tiff wmay have comuitted a hreach of his con-
tract with the defendants and it is further or.
dered, that the appellee do pay the costs of this

appeal.

Preston for the plaintiff, Davesac for the
defendant.

BROWN & JL.vs. LG UISLINA2 BANK.
ArreaL from the court of the first district.

Matuews, J. delivered the opinion of the
court. I'his is a suit brought by the appeliees,
Vou. viiL 50

363

Fast’n District,
Juwy, 1820.
(% Ve W
Biveryont

8.
Divis.

Questions of
fact which do
not ilpleU'
clearly to have
bcen mcorreet-
Tv decided in
the court a guo,
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vs
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will not be
touched in the
supreme court.
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(who were plaintiffs in the court below) against
the bank ; to recover damages to the amount of a
note of nand, set forth in their petition, on ac-
count of negligence and misconduct, on the part
of said bank, by its officers, in not pursuing pro-
per and legal means, for the collection of said
no:e, by demanding payment from the maker, at
the place therein expressed, &c.

The evidence in the cause shews clearly,
that the demand of payment was not made, at
the house d.sigrated in the note, but at another
place. As an excuse for this change, in mak-
ing the demand ; the testimony of the runner of
the bank is given, to shew that it was made, in
consequence of instructions from the plaintiffs,
through their clerk 3 who is also produced as a
witness, and testifies to facts, directly contradic-
tory to those established by the runner.

The testimony of these two witnesses, which
is very important, in the decision of the suit,
cannct be reconciled, and as credit is given to
one or the other, so mustbe the judgment cither
in favor of the plaintiffs or defendants. The
district conrt, before which the witnesses were
heard, seems to have believed the clerk of the
appellees s and we can perceive no good reason
to induce us to view the testimony in a differ-
cut light, from that in which it was considered
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by the court below. But suppose the contradic- Eastn District.
tory facts, as related by these witnesses, are w
put entirely out of the question, on the principle Brows & zt.
of two equal and opposite powers, by destroying L. Basx
each other, being incapable of producing any

effect; then it is clear, from the face of the note

and other evidence in the case, not contradicted,

that the demand of payment was not legally

made ; and consequently, that the bank is liahle

for its negligence and misconduct.

It is therefore, ordered, adjudged and de-
creed, that the judgment of the district court,
be affirmed with costs.

Morse for the plaintiffs, JMoreau for the de.
fendants.

——

HARVEY vs. GRYMES & AL.

ArpeAL from the court of the parish and city Property, un-
der an attach-

Of New-Orleans. ment, cannot
be mortgaged
. . by the debtor
Derbieny, J. delivered the opinion of the as 1o defeat

court. ‘'The plaintift bad instituted a suit by at- the attaching
tachment against Robert Fitzgerald. Having ob-
tained judgment in his favour, he caused exe-

cution to iesue against the property attached.
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East’n District but feund it incumbered by a mortgacze, given
Jufy, 1820.
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Hinvey

8.

GRYMLS

&9 Ar,

by the defendant, since the beginning of the
suit. Could the defendant mortgaze his pro-
perty while attached, is the only question to be
decided in this case,

Suiis hy attachment were. for the first time,
established in this country by special Thw in
the vear 1803. Their object is to ennble a cve-
ditor to obiain payment of his debt, even in the
absence of his debtor, if he finds property he-
longing to him, within the jovisdiction ef the
court.  The fiest step, in such a suit, is to lay
hold of the property, and place it under the
custody of the law, to await the judgment to be
rendered. Tt is notindeed expressly said, rhat
properfy thas circumstanced, shall not be dis-
posed of hy the defendant.  Bat, was there any
necessity to express it ?  Can the property
be, at the same time, in the custody of the law
and at tlhie disposal of the defendant ¥ If the
property consists of moveables, it is evident
that the def. ndant can neither sell or pledge it,
because he cannot deliver it. Is the case dif-
ferent, with respect to immoveables, because
they can be morigaged without delivery? We
think not. We think that the property placed
in the cnstody of the law, must remain in statu
quo, uniil released in the manner pointed ont by
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law, or disposed of according -to. law—/hat “it East'n District.

. Juky. 1820.
is placed out of the reach of the defendant. un- o~~~y
til relea<ed s and that to suppose in the defen. = Havex

vs.
dant a rizht to dispuse of it, while in the custo- Giruts & ax.

dy of the law, igito make the whole proceeding
on attachiment a mere derision. -

- If not satiefied with the obvious meaningand
in ent-of our law of attachment, we go in search
of anthorities to undersiand the rpstue of thi
kiud of seizure. and the extent of its effects,
we find in the Spanish laws, abundant infor-
mition ou the subject. A proceeding very si-
milar to this furmerly existed under the name
of assentamiento. Part. 8, tit. 8. When the
defendant either vefused to appear, or abscoad-
ed to preveat a citation from being served on
him, the judge ordered the plaintiff to be put
in possession of so much of bis property, as
would suffice to discharge his debt. The de-
fendant could, in like manner, release his pro-
perty by appearing and giving security to
abide by the judgment of the court. We do
not find there, any more than in our laws of at-
tachment, that property thus situated can be
mortgaged to the prejudice of the plaintiff; but
we see in law 5, of the said title, that any per-
gon who has the audacity (osadia ) tv take from
such pessessor the thing thus put in his pos-

’
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A debt is L.
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set off, when it
appears that
something, and
how much, is

e.

CASES IN THE SUPREME COURT

session, is bound to return it and to indemnify
the possessor, and is besides punished with
fine.

Now, although it is not added in so many
words, that the property attached shall not only
be protected againstany open violence, but also
against any altempt to make it slip out of the
hands of the creditor by other means, we think
that the law fully embraces every act by which
the debhtor may contrive to defeat the object of
the attachment,

It is, therefore, ordered, adjudged and de-
creed, that the judgment of the parish court be
affirmed with costs.

Hennen for the plaintiff, Livingston for the
defendant.

———

CARTER & AL. vs. MORSE.

ArreAL from the court of the parish and city
of New-Orleans.

MarTIN, J. delivered the opinion of the court.
The defendant is suedasendorser of a promis-
sory note, which'was duly protested, and came
‘o the hands of the plaintiffs, after its protest.
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He pleads, among other pleas, as a set off, an East'n District.

. . July, 1820.
account for professional services te the holders of | g~

the note, at the time of its protest, which is Csxrn& sx

duly proven. \

The plaintiffs oppose the set off, on the
ground, that the defendant’s demand is unligui-
dated.

A debt, says Pothier, is liquidated when it
appears that something.is due, and how much.
Cum certum sit an debeatur & quantum debeatur.

A contested debt, therefore, is not a liquidated
one ; and so cannot be set off, unless he, who
claims to set it off. has the proof in his hands,
and be ready to prove it promptly and summari-
1y. 2 Pothier’s Oligations, n. 174.

In this case, the demand does not appear ev-
er to have been contested by the debtors: they
were aware of its existence and refrained from
demanding what was due to them, in the belief
that their demand was discharged by the defen-
dant’s claim. |

"It is, therefore, ordered, adjudged and de-
creed that the judgment of the parish court be
affirmed with costs.

Preston for the plaintiffs, the defendant in
propria persond.

8.
Monse.

v

N
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Yictorre s ac.

v,
Movtrox.

The proof
must corres-
pond with the
allegation.
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VICTOIRE & AL. vs. MOULCGN.

AppeAL from the court of the first district.

Martin, J. delivered the opinion of the court.

The plaiaifs state that they had a judgent
against Wiltz and Arnaad, and that navingre-
ceived from Araarl oue af of its amuaas, they
had an execution levied for the other vn Wi-z's
property, and the defendant prevailed on the
sheriff, not to proceed therein, taking ou himself
and positively promising to pay the sum due, in
the month of March following, whereupon the
plaintiffs’ couisel assented thereto; that scon
afier the said Wiliz died and the defendant,
being appointed administrator of bhis estate,
took possession thereof. Notwithstanding whick
he absolutely refuses to comply with his promise
or to pay or satisfy the plaintiffs.
- The defendant pleaded the general issue,
denied that the sheriif seized any part of Wiltz’s
property, the whole of which was pledged te
the defendant as a security for a very large debt,
before the judgment of the pliintiffs was record-
ed : that the sheriff was informed of this, by the
defendant 5 that if he promised to pay, he did
so in his capacity of syndics of Wiltz’s credi-
tors.
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George W, Morgan, the sheriff, deposed that East'n Disric,
when Le demanded payment of the plaintiffs’ <,
judgment, the present defendant prowised to Vicroms&ru
pay it as soon as Arnaud came to town, and re- Mouras
ques ed bim to stay thé execution on that con-
dition. Some time afier, he demanded pay-
ment and the defepdant answered, he was
advised not to pay, as he was not liable.

The demand was made on the defendant, in
consequence of the depouent lLeing informed,
tbat he had the slaves of ‘Wiltz.

It was ad ) itted that ‘Wiliz’s property had
since been sold by the defendant, as hypotheca-
ry creditor.

The plaintiffs introduced the execution men-
tioned in the petition.

The district court gave judgment for the de-
fendant, being of opinion that ¢ the assump-
sit, if made, was made to the sheriff, who
had no authoriiy to receive it, and it was not
binding on the defendant.” Whereupon the
plaintiffs appealed.

It appears to us, that the proof does not cor-

respond with the allegation and is incomplete.
A promise to pay, in March or April, is charg-
ed and evidence.given, of one to pay as soon as
Arnaud came;' and it is not enher shewn
or alleged that Arnaud ever came.

VoL, VIiL 51
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East’n District.  J{ is, therefore, ordered, adjudged and de-
July, 1820 ? ’ s agjuadg

v~ creed, that the judgment of the district court be
V.ecorz&ar annulled, avoided and reversed, that judgment
Movios.  of nonsuit be entered, and that the costs of this
court be borne by the defendant and appeliee,
and those of the district court by the plaintiff

and appellant. .

Seghers for the plaintifts, Cuvillier.for the
defendant. i

GILLY & JAL. vs. HENRT.

Thereis not ~ APPEAL from the court of the parish and
any necessity , .

of a case being City ot New-Orleans.

set forthin the

petition in vari-

ous modes or  'T'he petition alleged that the plaintiffs sold
counts, to au- ,

thorisethe the (efendant, one hundred barrels of flour,
}slamtlﬁ" to oi- ’

ex proof, half fine and balf superfine, at 13 dollars per
which supports

1;?0356 iusub- barrel, then lying in their warehouse ; that in
ance.

If the ven. order to accomedate him, they agreed to suf-
dce refuses to .

take awvay the fer the flour to remain there for a few weeks,
oods, the ven- .

or, after pro- and he promised to pay a part of the price in a
per notice may

sell them for few days afier the sale (May 24, 1817) and
the account of th .

theyvendec. e residue at, or before, the removal, which

hie promised to effect within weeks ;
that they frequently applied to him to remove
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the flour, which he as ofiea promised to dorisn pismet.
and which he utterly neglected, till a few days Ji;f'.'vl;i“:
before the 31st of July, when he absolutcly re- G“L:f AL
fused either to take the flonr ur pay the price;  Heser
that they applied by letter to him (inclosing a
bill for said flour) as appears by a copy of said
letter and bill, apnexed to the peiition, warne
ing him that, if he did not come forward, they
would have the flour sold on his account : that
he still neglected to come, aud the flour grow-
ing daily worse, on account of the heat, they
caused it to be sold at auction, and the net pro-
ceeds amounted only to % 108 8k which deduct-
ed from 1350, leaves a balance f 8933 G6, in-
cluding 12 50, for storage due them.

The defendant, in his answer, deated that he
purchased the flonr mentioned in the pesition,
and pleaded that if the plaintiffs ever did sell it,
or any other to him, they lost their recourse in
sacrificing it, by an unauthorised sale.

Duatillet deposed, that in May, 1R17, he was
a clerk to the plaintiffs, and on ithe 224 of that
month, the plaintiff Gilly told this depouent to
keep one hundred barrels of flour, from a parcel
out of which he had sold one huadred bariels to
Liddle, as hec had sold that quantity to the de-
fendant s that towards the be_inniug of June.
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“astn Divinet he went to the defendant with a vnote from the

Tty 1821
(a4

Grory 7 Arn.

Ty
Hexgpr.

plaintilfs, desiving him to send them 630 doilars,
in part payment of the one handred harrels, spo-
ken of, informing him they were at his dispo-
sal ¢ that the defendant, having read the note,
repiied he had payments to make which pre-
venred an i nmediate compliance, but he would
pay the sum, in the course of the following
week ; that some time after. be handed the de-
fendant a Tetter, a copy of which is annexed to
the petilion, which he retnrued unopened. ob-
serviing he had nothing to do with the plain-
titls.  Ilonr of the quality sold to the defen-
dant, sold from 13 dallars. to 13 50. A fort-
night after, flonr fell considevably 5 in the lat-
ter nart of Jane, it was at 9 or 10 dollars.  The
plaintiffs had fhial, sold Lo the defendant, dispos-
ed of at public auction.

On his cross examintiian, this witness a lded,
that one M<Gowazau, kept the plaintiffs® boolis at
the time, and the entry. charging the defeidaat
with the flony, is in the hand writing of <aid
M:«Gowvan. whn is now abhsent, an:d, as he be.
lieves, in Enogland.

M’Clellan deposed that he was, at the same
time, a clerk of the plaintiffs 3 the defendant
went with the plaintiff Gilly into the back yard
and on their return the lateer told the deponent he
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had sold to the defendant one huundred barrels East’n Districe.

of dlour, and desired that they might be kept
for him, out of a lof, frem which Liddle
lately had the same quantity. Those kept were
ol a superior braud. ‘There were frequent ap-
plications made, and the quantity might bave
been sold several times, had it not heen reserved
for the defendant. Seven or eight days afier,
flour began to fail, and in June was down to
9 or 10 dollars. 't'he quantity reserved was
afierwards sold al anction, as it grew sour.
The deponent tried to have a conversation with
the defendant about the flour, but conid not suc-
ceed; be would alwavs evade it, and once par-
ticularly he turned off in o pet, soying some-
thing which the depsnent did not understand.
The deponent saw the defendant with the plain-
tiff, Glly, looking at the flour.

It was admided that on the 20th of May.
1817, the defendant was not indebied to th
plaintiffs.

The auctioneer’s Lill and printed advertise
ment was read by cousent.

Judgment was given in the parvish conrt {
the defendant, the judge being of opinion, thr
the testimony of Dutillet left no doubt that ¢
sale had been agreed upon betweea the parties.

July, 1820,
sy

Giury & ar
0e.
Hinnr.
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Fast'n District as is alleged in the petition : but, it appeared to

Jide, 1820,
"
1Ly & AL
s,
f{i-nvity

him that the conduct of the plaintiffs was a bold
step, without any lega! authority 3 that our laws
provided for the vendors proper proceedings for
redress by sequestration and provisional sale,
if the article be of a perishable nature ; that
theiv proceeding, without aunthority of justice,
to the resale of the flour by auction, was unjus-
tifiable. The plainti¥s appealed.

Porter, for the plaintiffs. Two questions
present themselves to the court. Has there
been a sale of the flour, made to the defendant ?
If there was, had the plaintiffs a right to dis-
pose of it at auction, as they have dolne, and
charge the defendant with the loss ?

I. The evide:sce of Dutiilet and M<Clelland
establishes the sale beyoud controversy. And
really it is believed, that few cases of this na-

tare conld be more salisfactorily proven. What

coustitutes a sale? A ¢ thing sold, the price
and consent.” Civ. Cod. 344, art. 1. For
proof of wmercantile sales, ¢ the non contro-
verted deposition of a single competent and cre-
dible witness may be sufficient,” id. 310, art.
245. Let us then examiune the testimony, to
this point. It is ad:oitted, as appears by the re«
cord in this case, thut the defendant, on the 20th
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of May, 1817, owed the plaintiffs nothing, that Bast’n District

he is charged with the purchase of the flourin

July, 1820.
Nt

question, on the 21st of May, 1817, that on the Guav & av

day following, the plaintifls direcied Dulillet,
their clerk, to recerve 100 bairels out of a certain
parcel of flour, part of whick-he bad sold to Lid-
dle, observing, that he had sold the same ‘o the
defendant. That about the laider end of the
same month, or the beginuirz of June follow-
ing, Dutillet was sent by the plainiifle. with a
note to the defendant, requesting the defendant,
to send them 630 dollars. on account of the
said 100 barrels of flour, befire spoken of, and
that the same was at his disposal in their ware-
house, that is, in the warehouse of Gilly and
Pryor. That Dutillet handed this note to th-
defendant, who read it, and then returned for
answer, that he had some cash to pay that
weélc, on account of sume purchuses he had made,
and could not then pcy, butthat he would pay
in the week following., M:Clelland, also, a
clerk of the plaindd, stated, that somelime
between the 20th and 30th of May, 1817, the
defendant went with Gilly, one of the plaintiffs,
in their back yard, where they Lad sowe conver-
versation ; thal upon their rewrn, Gilly told
the deponent, that he had sold the cefendant 100
barrels of flour, and directed him to keep the

vs.
Hunny.
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East'n District. game for the defendant, out of a certain parcel,

July, 1820.
L~

Griry & an.

vs.
HeNry.

which they had then on 'hand, in Canal street,
next door to Liddle’s ; that the said one hundred
barrels of flour, reserved for the defendant, were
of a superior brand. Both witnesses detlare,
this flour would have been frequently sold, both
at the time and somde days after, for the same
price charged to defendant, and evea higher.
That flour fell a few days after in value.

Can there then, it is repeated, be evidence,
more conclusive, in a mercantile transaction of
this kind, to establish the sale of the flour in
question. s it natural—might it not be said,
is it not absurd to suppose, that the defendant
being thus addressed by the plaintiffs, claiming
%650, in part payment of 100 barrels of flour
purchased of them, should return the an-
swer he did, if he had not made the purchase.
And what inducement it may be asked, had
the plaintifls to rescrve this flour, for the
defendant, when they could, with- facility,

have-disposed -of it to others, atthe same and

perhaps, at a higher price, unless a sale was
actually made to'the defendant? The reason of
the defendant not taking the flour is obvious ;

.at. the time he purchased, flour was scarce,
~-and: at a high price; he was a baker, and

must have the article; a few days afier, a
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qt:z%u]tit}' of tf.um- arrived'in narket zfnd the E\;,zt[’l?lilggﬁct
aricle depreciated.  But it may be said, ad- -~ ~_
nitting ke purchase to have been made by Cutr &an
the dcfendant, what was the price to be paid by - Hexsv
hiw for the flour 7 In the first place, the defen-

dan: does not dispute the price, at which the

flour is charged to him. 13 dollars, but contents

himself by denying, that he ever pnrchased the

flour io question 3 that the plaintifls, by their

sale of the flour, have lost their recourse upon

him. Proving, therefore, a purchase (the price

charged not being disputed) of the flour in ques-

ticn, would <eem to be satisfactory evide:ce of

the price at which it was cold: it cught to he
conclusive. EBut. to go further, let us examine

the testimony of Butillet and M’Clellai¢ vpon

this point.  Dutillet deciares +¢ that tle price

of flour at the time, and of the quality of that

in question was then frem 13 to 131 dollars.

Fiour was then scarce, and be could have

sold it several times, at the same price that the
defendant was to give for it, after the 22d of

May, when he first understood it was sold to the
defendant 5 that about ten or fifteen days after

the sale neade to tle defer dart, flourfell copsi-

derzbly in price 5 thatthe defendantis charged

on the plaintiffis’ boeks, with the flour, as stated

in the accourt sued upon, as appears from the
Vou. v 52
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East’n Dusuict. Witness’ .cross examination by the defendant’s

July, 1820.
oV et

Griry & arL.
8.
Hisny,

counsel.

M’Clelland declaves, ¢ that the 160 barrels
of flour reserved by the plaintiffs for the defen-
dant, were of afsuperior brand (Brown and Wor-
thington) that at the time of the sale to defen-
dant, flour were selling from 13 to 11 dollars ;
that at this time the plaintiffs had frequent ap-
plications for flour of this brand, but did not
consider themselves at liberty to dispose of the
flour in question, in conseqnence of the sale made
to the defendant. It is, therefore, submitted
whether the defendant, by his plea, not disput-
ing the price charged by the plaintiffs, is not an
admission of the price charged by the plaintiffe
to be correct. But supposing that this should
be no proof in favor of the plaintiffs to establish
the price at which the flour was sold, is not the
testimony of Dutillet and M’'('lelland abundant-
ly satisfactory to fix that price ? Because it can-
not be reasonably supposced, that the plaintiffs,
when flour was in demand at from 18, 131 to 14
dollars of the same description, would have sold
it to the defendant under the warket price, or
if they had not previously sold the flour to
the defendant, that they would bave kept it on
hand for the defendant, when they could have
sold it for the same or perhaps a higuer price.
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It is not even probable that any man would thus Eastn District,
uly, .

act. N
Suppose the flour had been taken away by Gor&ar

the defendant, and there was no other evideuce Hewar.
of the price, than exhibited in the present suit,
to wit : that flour, at the time it was sold to
the defendant, of the same quality as that sold
to the defeadant, commanded, with facility, 13,
to 13 1 2 doilars, and even I dollars per bae-
rel, would not this evidence have been abun-
dandy sufficient to entitle the plaintiff to recov-
er ? 1fsuch evidence would not be satisfactory,
in what situation is the merchant placed, for it
cannot be supposed that he can have at his el-
bow, in every sale he makes, a witness not only
to the sale but price? Lt would be naturally
and certainly reasonable to suppose, that the
merchant proving the sale of a particular thing,
notwithstanding he could prove no price agreed
upon, should be entitted to recover the carrent
price of the thing at the time it was sold. And
this from necessity, because, one half of the bae-
gains that take place in the mercantile world,
are made between the vendor and vendee, with-
out witnesses. And because, it is not to be
supposed, that, an article would be sold under
the current price it commanded in the market.
And this is the rule adopted in practice in this
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Eastn Distier state.  [7 A., sues B., on a bill of parcels for

July, 1320
[ o

zoods sol | and delivered to him at a particular

Gy ¢ av price, what evidence, under the practice of

8.
Hewny.

onr conrts, wouid be required of A. to
recover of 8. ? Proof that he sold the goods to
B. aud that the goods are changed at the cuar-
rent price ; because, I repeat, it cannot be sup-
posed, taat an individai wouatd sell his pro-
perty uader the current price. If he does so,
it must be for the vendee to show it.

Ltis, therefore, confidently asserted, that the
eviden-e in this case, established beyond quest-
ing the sale of the thing in question and the
price.

II. Had the plaintiffs a right to sell the flour
on account of the defendani, and charge him
with the loss on the resale?

Thisis a question of law, arising upon the
facts of the case, and thought ty Le 1on plain to
require an argument. ‘The plain ifs required
the defendant to remove the flonr, or they wonld
sell it at anction, on his acconunt, and charge him
with any balance that might result from such re.-
sale. T'he defendant nexlected to remove the
flour, the plaintiffs adveriised the flaur,sold it at
auction, and charged the defendant with the ba-
lance, for which this suit is brought ; tha’ he had
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a rizht to do so,see 5 Part. 5, 24.  Curia East'n District,

ops July, 1820.
Phili. Venta, 46, 49. 5 John. R. 395 to 106, ¥ ,\J ~
ILvﬁ'p 251, GruLy & ag

Huzsl:\':

Livinrston, for the defendant. The petition
states a «de of 100 larrels of flonr, half fine
and half «unerfine, at 13 dollars per harrel,
bu: declaves that the object <old was net deli-
vered, but awes reody for deliverys; and that
there was a special agreement on the part of
the «ellers, that they would suffer the ficur to
remain a few weeks in their store ; on the part
purchaser, that he would pay a part of the
price, after the purchase, and the residue when
it should be removed, and that he would re-
move the said flour within weeks. This
is the contract ; the breach assigned is that the
defendant refused to remove the flour and to pay
for the same.

Here is a special contract set forth; first,
on the sale, it is 100 barrels of flour, one half
fine, one half superfine, for a certain price, 13
dollars per barrel. This then must be specially
proven ; Lere is no statement of a guantum vaole-
bant, the plaintiffs have chosen to rely on a pos-
tive contract for a particular thing ata certain
price; they must prove their allegation or they
fail. 'What is the proof ? T'he deposition of Du-
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East’n District. tillet. He does not pretend to have been present

July, 1820.
L e

Gy 9 an.
vs.

Hunny.

at the contract. The plaintiffs, indeed, told him,
that they had sold the defendant 100 barrels of
flour. I need not surely request the court to
reject this part of the testimony ; but even the
plaintiffs did not tell him the price, nor did
they speak to hin of the description, one halffine
the uther superfine - on the coutrary, they tell
him to keep the 100 barrels ouat of one parcel
such as they had sold Liddle. 'The oniy part of
this testimony that can bear on the case, is the
conversation that took place between tiie witness
and thedepouent, in the beginuing of June. He
says, hethea *¢ weat with a note from the plain-
tiffs, requesting him to send by the deponent
the sum of six hnndred and fifty dollars, on
account of the 100 barrels of flour before spoken
of, and that the same was at his disposal in the
warehouse of Gilly and Prior ;" that the defens
dant read the note, and said he could not pay it,
but would pay it the week following. This is
the whole testimony, for the other witness,
M:Clellan, only speaks of what he heard from
the plainiffs. Datillet then knows nothing of
the price, nothing of the terms of payment, and
only testifies that the defendant, on being asked
for the 650 dollars, on account of the 100 bar-
rels of flour, said he could not pay then, but
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weuld pay in a short time. Now this reply ba;;;; [iig;tzf)id‘
is quite consistent with an inchoate as with a (o~
perfect purchase and sale. Suppose Gilly and Gux & a1
Prior had offered the defendant 100 barrels of  Huxsr
flour, on condiiion that he would pay them 650

doilars in cash, and the same cther sum at a
subsequent perivd, and that the defendant had

only said, <« if I like the flour, on furtler ex-
amination, I will take it,”” or ¢ if I find it con-

venient to raise the money I will take it;” and

they had sent him a note requesting the payment

of the six hundred and fifty dollars and telling

him that the flour was at his dispesal.””  Might

he not have made precisely the answer the wit-

ness stales him to have wade, and yet not

have intended to conclude the bargain, further

than he had done in the original conversation,

that is to say, leaving it still condiiional, that if

he paid tlie mouey it should be a sale, but not
otherwise. ¢ 1 cannot pay this week, but I

will the next 377 if T do there is a sale, il not, 1

make no new contract. Now, if the evidence

will admit of these two constructiens, that most

in favor of the defeadant shall be taken ; for

the plaintifl must make out Lis ca-e.  But inde-

pendent of this, the strone ground is that this
testimony does net supp.ri the allegationin tie

4

petition; there is not the ' ':sl evifen eeither
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gast'n Diswrict. of the description of the goods, or of the price

July, 1820.

Gicny & ar.
s,
Henny.,

or of the terms of payment.

The allegation, relative to the agreement
which is stated as forming part of the sale, that
the plaintiffs would suffer tie lour to remaia a
few weeks, and that the defendaat wouid tzke
it away in any given tiwe, is wo.ally unsujport-
ed by any evidence.

The allega iou is, ‘hat the defendant promis-
ed to remove the flour in —— veeks. How
many, twenty, thirty or an handred 7 Fhere
is no evidence to supply this biaunk, the defen.
dant may fili it as he pleases, and if he inser's
the word ten, the plaintit bas no canse of zc-
tien 3 for the flour was sold in less than that
time from the day of the pretended sale.

MarTiv, J. deiivered the epinion of the couit:
The question of fact appears to us to have
been correctly decided in the parish court. Tle
plaintiffs have clearly shewn, by the testimony
of Dutillet, and that of M-Clellan, that they
sold one hundred barrels of flonr to the defen-
dant: and that flour of the quality sold was
then worth 13 dollars per barrel. Tie defen-
dant, ou vecceiving the plaintiffs’ note, by the
hands of Dutiliet, in which 6,50 dollars were
demunded, as a part of the price of the 100
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barrels of flour sold, but not yet delivered, to Eas’n bistricte

have excused himself, and promised payment

41y

Tuly, 1820.

in ihe course of the week th-n following. This Guur & v

is clearly sufficient evideuce, that a purchase of
one huadred barrels of flour had taken place,
and the defeudant drew from the witness, in
the cross examination, the fact that M-Gowan,
another clerk of the plaintifts, who was out of
the reach of the process of the court at the
time of the trial, had made an eutry of the sule,
in the plaintiffs’ books.  Although the testimo-
uy shews a marked intention in the defendant,
to avoid paying the plaintiffs, it does not appear,
from any partof the record, that his counsel,
in the parish court, complained ofan overcharge.

It is trae, there is no evidence of the defen-
dant haviug expressly agreed to pay 13 dollars
per barrel, but it is shewn that this was the
fair and. current price. 'The defendant has
not ubjecte.d to evidence of the current price be-
ing received, and it dues not appear, that any
question was raised in the parish court on this
head.

According to the mode of practice, in courts of
common law, the plain-iff who expects to avail
himself, in case of his inability to prbve the
contract as it was really made, of the obliga-
tion which the law raises in the vendee, to pay

VoL. viurL 53

vs.
Henmy.

10
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East'n istmet the fair price of the thing must have a connt i

July, 182v
NtV
Gy & aw.
vs.
Haxry.

his declaration, stating that the defendant pro-
mised to pay what the guods were worth, quan
tum valebant. In courts, in which the practice
of the civil law prevails, the plaintff -does
not produce his case in various forms, and evi-
dence is adwmitted, when in supports the allega.
tion in substance.

Here the petition states, that the defendant
owes to the plaiotiffs 1300 dollars, because they
sold him 100 barrels of flour, at 3 dollars.
Now, evidence that the defendant purchased
from the plaintiffs 100 barrels of flour, which
were veally bona fide worth 13 dollars per bar-
rel, substantially and perhaps literally, sup-
ports this allegation : if there be no evidence
of a positive agreement at a specific price.
If the defendant purchased flour, which was
worth thirteen dollars per barrel, without any
specific price being agreed upon, he impliedly
purchased it at thirteen dollars.

That 1300 dollars were the amount of the
flur, according to the iutention of the parties,
is corroborated by the circumstance, that part
of the fliur was to be paid in a few days, and
the rest when it was taken away, in a few weeks ;
and the defendant, when in a few days after,
he was called on for 630 dollars, expressed no
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dissatisfaction at the demand. On such a con- Eastn District.
. . July, 1820
tract, the parts mentioned not being defined, _~
equal ones must be presumed to have been in- Giur & o
teaded. Tf, therefore, the flour was sold at 13 Howes
dollars, the sum of 650 dollars claimed. as the
first part of the amount, must be that which
should be called for.
It is next objected, that the number of weeks,
after which the last payment was to be made, is
undefinved—a few weeks. This mode of speak-
ing is seldom used to denote 2 longer period
than etght weeks, or fifty six days. 'The next
period is usually described by the words sixty,
pinety, or one hundred and twenty days—two,
three, four or six months.
Upon the whole, we “think, that the parish
judge correctly decided the question of fact.
But we think he erred in that of law.
‘We have in a case like this, a statute provi-
sion. Part. 5, 3, 2¢. 'When the vendee refuses
to come and take away the goods, and the ven-
dor has occasion for the vessels, in which they are
contained, he has a right to hire others, and if
none are to be had, after votice to the vendor,
he may, after a rcasonable time, let the liquor
Tun in the street, or sell it to another.
Habiendo la dicha morao tardanza en el com-

Jyrador, puede el vendedorr vende Iismercaderius
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Eastn Distiict. para sacar su pago del precio y cobrar lo gue se

Judu, 1820
-V N

perde de el en ellas, del comprador.  Cur.

Guar & sn. Phil, Venta, 49, Cur. Phil. ill.. Venta. 46.

8.
HENRY,

So it is in England. In the case of JMartin
vs. JAddock, 4+ Esp. 251, lord Ellenborough
decided that the vendor might recover the loss
or difference of price arising on a resale, as well
as damages for not taking away the gocds, and
that it was no objection to his recovery, on the
general count fur goods sold and delivered, that
he had not the goods then ready to deliver.

Similar decisions have taken place, in New-
York. Hermanes & al. vs. Feomans, > Juhnson,
4068. Sands & al. vs. Tuylor & al. 1d. 395.

The court there observed ¢ that after the de-
fendants’ refusal, to come and take away the
property (wheat) it was thrown on the plain-
tisfs” hansds, and they were, by necessity, made
the defendants’ trustees to manage it ; and he-
ing thus constituted trustees or ageuts, for the
defendants, they must either abandon the pro-
perty to destruction, by refusing to have auy
concern with it, or take a course more for the
advantage of the defendants, by scliing it.
There is a strong analogy between this case,
and that of the assured in the case of aban-
dooment. In both cases, the party, in posses.
sion, ie to be considered as an agent of the
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other. party from neressity, aad his exercise of vast'n District

thie right to sell oaght not to be viewed, as a

July, 1820.
Y e/

waiver of his rights on the confract.  This rule G & ar

operates justly, as respects hoth parties : for
the reason, which induced the one party fo
refuse the acceptance of the propertv, will in-
dnee the other to act fairly, and sell it to the
hest advantage. 1t is a much fitter rule, than
to require it of the party, on whom the posses-
sion of the thing is thrown against his will, and
contrary to the duty of the other party. to suf-
fer the properiy to perish, as a condition on
which his right to damages is to depend.

Where a merchant orders gonds from abroad,
and they do not correspond with the order, le
sells then, as the agent, and for the account of
the shipper.

The parish court thought that the plaintiffs,
in the case under consideration, might have
prayed for a sequetration of the property, and,
on shie ving it to be perishable, have obtained
an order for the sale of it. Iu wany cases, es-
pecially in that of an absent defendant, the de-
lay and expences attending this mode of seek-
ing relief, would leave hut little to satisfy the
claim of the vendor. We are of opinion thai
the parish court erred.

It is, therefore, ordered, adjudged and de

vs.
Huxny
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aaj";\ !){St:ict creed, that its judged be annu'led, avoided and
uly, 1320 . e
w~~v reversed, and that the plaintiffs recover from the

v e . defendant, the sum of 8Y03 66, with costs in

T

K.oway both courts.

HIOBSON & dL. vs. DAVIDSON'S STNDIC,

¥ an 2zent AppEAL from the court of the parish and city
sells goods, for .
which he tikes Of New-Orleans.
notes, tho’ the

principal afier- 7J')e plaintiffs stated that they sold. by J. K.

wards takes

new notcs pav- {7 hei o aniity e 1<
et Nl West, their agent, a quantity of merchandise to

with an exten- the insolvent, to the amount of 34313 57, ac-
son of credit, . ..
there is no no- cording to the account annexed to the petition
vation, .

The vendor that 82382 92, remain due, and a geuneral se.
of moveable . . . .
gnodshasa pri- Uiestration  has  iscued against his goods,
vilere on thern . .
white they re. Which, accordingly, have been taken by the
yaain in the s pp . . ;
possessim of SBeTil. Among them isa part of the goods
the vendee.  g4]d by ther; whereapon they obtained a parti-

calar and separate sequestration,
The defendant pleade:l the general issue and

denied that the plaintifs had any privilege.

J. K. West deposed that on the 4th. 6th
and {1th of November, 1818, he sold to the in-
golvent goods, according to the list annexed to
his deposition, amounting to 813(3 57, on ac-
count of the plaintiffs, as their agent ; that on
the day of Lis deposition he examined eight

eces of swansdown, and found that the pieces
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numbered 2061, 62 and 66, agree in the num-
bers and quantity of yards, with those in
the invoice ; that the num'ers, in the pieces
marked 63, 64, 70 and 76, agree with those in
the invoice. He added he had also cxawiuved
19 pieces of velveteen cord aud thicksei, and
compared them with the inveice and pattern
card by which he sold, and belicves them thowe
sold by Lim to the jusulvent 5 ihat he likewise
examived two pieces of cassimere, no. 29137,
aud 22497, and found them to agree with the
same numbers on the pattern card and iunvoice,
and also three remmnants, no. 24038, 22263 aud
126 aud found tiem to agree with the pattern
card and iuvoice, except as to the number of
yards. He also examined fourteewr pieces of
steam lovm shirting ; Dbat from there being ve
mark or namber on them or i the iuvsice, and
the patiern card by which he sold them being
lost, he cannot he postiive that the pieces shown
him ave the same ; but, on comparing the goods
with the sterling cost of the inveice. he thinke
they are. They are now in a case marked H.
no. 94, in which they appeared to fit exactly, as
if they were imporied therein and it has the same
mark asthat sold by him. He also examined
four pieces of toilinet, and found them to agree
with the invoice and pattern card.

1.4

Aty Disrel t
RORTRN T WIVA
. N gy
Houwos J .y
8
Dasinson’s
$Y . DICN.



4%4

Fast’n IMstrict.
July, 18.20.
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Horsov & av.

s
Davioso '8
$Y. DIC.

Cashk> IN ik SUPRKEME COURYE

There was judgment forthe defendant and
the plaintifls appealed.

By the statement of facts, the parties admitted
that the goods specified in the petition were sold
by J. K. West to W. Davidson. ‘The copies
annexed to the petition are copies of the iuvol.
ces given by West to Davidson.  Payment was
made in nofes, as stated in a receipt given by
West’s dlerk and annexed to the pedilon 5 and
the [ﬂaiulivﬂ's took the notes anuexed to the pe-
titio.s, which remain unpaid, in lieu of those
given to West for the same debtj iuwerest how.
ever was added in the last aotes for the exten-
tion of the time of paymeat. Thiat the goods
sequesiered are the same, as were sold by West
to Davidson and the remnants of broken passage
are also part of them,

The competency of VWest, as a witeess, to
be examined in the supreme courty as if there
was a formal bill of excepiions.

Hennen, for the defendauvt. The judgment of
the parish court 1is correct. The privilege
claimed in th.s case is resisted on two grounds -
No privilege ever attached on the goods sold,
in favor of the plaintiffs§ if any did, it has
been lost.

t. The goods were sold by J. K. West in
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his own pawme and as his owa property to Da- gusvn pistrict

vidsou, without any mention of his acting as the

Julu, 1820.
VNt

agent of the plainiiffs.  The notes were given {Hossov & ar

in favor of West, and in his name, the receipt
for the notes, taken in payment, was given.

By the Roman law no privilege existed in
favor of the vendor of moveable property sold
on a credit. The delivery to the purchaser
vested in him an absolute right to the thing sold.
Pothier, Traite du Conitrat de vente, nos. 318,
322, 3.

The Spanish law is in concordance, in
thisrespect, with the Roman law. Purt. 3, 28,
46.  Curia Philippica, Prelacion, nos. 6, 7.
Bee, also, Salgrado Labyrinth, credit, concur.
Fart 4, chapter 1+, no. 78, who quotes the opi-
nion of above twenty doclors to the same effect.
According to these laws, then, no priviiege ex-
its on the goods sold in this case on a credit to
Davidson, even in favor of West : much less
in favor of the plaintiffs, who wish to show that
West acted as their agent, in a transaction in
which he appears from the invoices and receipt
to have been the principal

But, it is said, the ordinance of Bilbao
grants a privilege to the vendor (even in cases
of goods sold on a credit) and that the laws of
the Partides have been thus far abrogaied.

Vor. vur 5%

vs.
Davinsow’s
SKNDIC.
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Fast'n Distnct. The cxact ex’ent to which this ordinance
Lm has been introduced as law in this state, has
{Honsox & ar. never heen ascertained. 'This court (+ JMartin,

Darros's 93) has declared it is not applicable to bills
SUME of exchange.  Supposing, however, that the
whole ordinance is law, the plaintifls case will
not be aided by it.

2. For, if ihere existed a privilege in favour
of the plaintifls, it has been lost.

Tte ordinance of Bilbao gives a privilege on
the things sold, if the demand be made prior to
the expiration of the credit. Cap. 17, no. 37.
And as privileges must be construed strictly, the
plaintif's must bring their case within the very
letter of the law. The same ordinance, cap.
17, no. 34, limits the privilege to six months af-
ter the expiration of the credit given to the pur-
chaser ; butin this case more than six months
expired previous to the action.

There has been, mureover, a novation of
the debt ; new notes of hand were given, taken
in the name of one of the plaintiffs, and the
credit extended, by which, alone, thejr privi-
lege would be destroyed. Civil Code, 296, art.
173 and 179.

As regards the remnants of the goods, no pri-
vilege, whatever, can ever be claimed. Ord
Bilbaoy ch. 17. no. 35.
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Worieman, for the plaintiffs.  The agency of gas’n Disticr,
i, 1820,

West, in making the sale of the goods, in which " ___

Hobssoy & 4r.
A
Davinson’y
SYNDIC

the plaintiffs claim the vendor’s privilege, caniot
take away or diminish the rights of his princi-
pals. The making of the notes, given for the
price of these goods, in the agent’s own name,
was conformable to the general course of the
commission bhusiness.  Were the notes made
payable to the abseut consignors, they could
not be indorsed, nor consequently vegotiated.
Buat, by making thiem payable to the commission
merchant, he can, if requnired, negotiate them
and make his returns immediately.

The po-~ition, that no privilege exists »n move-
able goods, sold on credit, is incorrect. The con-
trary appears even from the authorities, cited
by the defendant’s counsel. According to the
Roman law, the property of the goods sold is
not tran~ferred to the purchaser, even by deli-
very, unless the price of them has beew paid
or secured to the vendor. But it is held, that
when a term of credit has beeu expressly agreed
upon, the delivery, made in con-equence of the
contract, tranfers the property to the purchaser.
The counsel seems to have confounded the
question of property. with the guestion of pri-
vileze. 'We do not dispute the point of pro-
per y with the defendant. It is even requisite
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East'n District for our cause, that the property of the gouds,

July, 1820,
N "

should have been lawfully vested in the insol-

Homsow & ar. yent, in order that we might maintain our privi-

vs
Davivsov’s
SENDIC.

lege in them. Qar action is not to rescind the
sale, but, admitting it to have been valid, to se-
cure the price.

The provisions of the ordinance of Bilbaa,
{were they ever fully in force here) cannot con-
travene or wodify the enactments of onr own
Civil Code.  With respect to the remnants of
pieces of cloth, linen, and the like, the 33th
no. of the t7th chapter of that ordinauce does,
as the learned gentleman rewmarks, take away
the privilege upon them. But the code reqnires
only that the goods, in which the vendor’s
privilege is claimed, shall be in the debtor’s
possession, and in the same condition as they
were when delivered.  These words, in the last
clause of the sentence, evilently mean, wn-
changed in nature or kind.: unmingled with
any thing from which they eould not be sepa-
rated, or by which their value might be affected.

The credit on these gonds, having been re-
newed at the debtor’s desire, cannot be said to
have expired before the demand of payment
was made. ‘The greater part of the notes are
still due; and this aclion is the claim for pay-
ment of the price. 1t would be most strikingly
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unjust, absard and preposteious, that the credi- Bastn Distnct

tor should be put in a worse condition with re-
spect to the debtor, or the mass of his creditors,
from having extended to him a credit, equally
beneficial to the interest of both.

The sole question remaining to be examined
is, whether the renewal of the original notes has
effected a novation of the debt. That it has
not done so, appears clearly from the judg-
ment and the reasoaing of this court in the case
of Cox vs. Rabaud’s syndics. 4 Martin’s Re-
ports, 11, It is deemed unnecessary to re-ex-
amine a subject which in that case was so fully,
ably and satisfactorily investigated, and decided.

Derpiony, J. delivered the opinion of the
court. 'The plaintiffs claim a privilege on sun-
dry goods, which were sold to William David-
son, an insolvent debtor, of whose crediiors the
defendant is syndic. The goods were fonnd
in the insolvent’s possession, and there is no dis-
pute about their identity.

The claim is resisted, on the ground, that the
sale was not made by the plaintifis, but by an-
other person, to wit, John K. West, to whom
Davidson had given in payment his promissory
notes, which were subsequently replaced by
other notes, subscribed divectly to one of the

Judu, 1820.
SV

Tionson &3 avL
s,
Davinson’s
SYNDIC
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Horsow 7 arx,

s,
Wivinso’s
RYNIG,

CASE» IN THE SUPREME COURT

plaintiffs: from this circumstance, it is argued
that a novation has taken place, and that the
privilege is lost.

Itis clear, we think, ihat if a novation has tak-
en place here, it must resnlt from the substitation
of one creditor to another  For the mere act of
Laving received from the debtor other notes, at
alonzer credit than the first, would not, if be-
tween the samie parties, produce a novation of
the debt.  « Tf since the debt was contracted,
says Pothier, in his treatise on obligations, no.
339, a new agreement has taken place hetween
the creditor and the debtor, by which a longer
time of payment kas been given, or a new place
for the payment appoianted, or the debtor allow-
ed the liberty of paying lo another person than
{he creditor, or even by w hich the debtor should
have bound Liuself to pay a larger sum or a
lesser onc, to which the creditor was willing to
confine his demaud; in all these cases and the
like, according to the principle that the nova-
tion is not to be presuwed, it must be decided
that theve has been no novation, and that the
parties intended only to modify, diminish or
augment the deht, rather than extinguish it, in
order te substitute a new one to it, if they did
no explain themselves.” 1t is also the opinion
of Merlin. Rep. de jur. vo. novation § 5.
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But was there a substitulion of ore creditor Pasn District
. Tote, 1520,
to another ? John K. West, who has beea heard |~

as a witness, and againet the compeiency of Hossov &
whose testi:ony nothing has been shewn, has Divmor's
declared that in this transaction, he acted as T
the agent of the plaintiffs 5 the true creditors
then of the price of those goods were the plain-
tiffs.  When a prolongation of credil was grant-
ed for the payment of that price, one of the
‘plaintiffs acted in person, and the noies were
made payable to him. We do not see there a
change of creditor.

‘We think that both by our civil code and the
Spanish comniercial law, often enforced here in
that respect, vendors of moveable goods, unpaid
for, retain a privilege on them. so long as (ley

remais in the posses<ion of the buyer,

It is, therefore, ordered, adjudzed and de-
creed, that the jndgment of the pavisl courl he
reversed ; and proceeding to give snch jndg.
ment as we think ought to have been rendered
below, it is further adjudged aud decreed, that
the goods sequestered in this cace he sold by the
sheriff, and that out of their proceeds, if so
much there is, the plaintifls do recover the sum
sued for; aud it is further ordered, that the
appellees pay the costs of this appeal, and that
those in the inferior courtbe paid by the apyellant.



432

Bast’n District,
July, 1820

(e )
D ArYas &

WIFE
8.
Haxerov,

A judgment
set aside by
consent of the
partics.

CASES IN THE SUPREME CoURyY

DE ARMIS & WIFE vs. HAMPTON.

Dersiexy, J. delivered the opinion of the
court.  When this court on, a former occasion,
6 Murtin, 5367, was about to enter a final de-
cree, directing the court below what judgment
should be rendered between the parties, the
court, at the instance of the parties, suspended
the rendition of their decree, and entered the
judgment of rveversal only. And now, at this
day, this cause being again called up by cousent
of parties, who, by their counsel, pray that the
Judgment of reversal be set aside, with the view
to remand the cause to the court below, to
amend the pleadings and bring new matter and
evidence before the court, alleged to be impor-
tant to the rights of the parties.

This court doth now. with the conseunt of the
parties and under the civcumstances of the case,
order the reversal of the judgment of the conrt
below, entered at a former term of this court, te
be now set aside. And the court doth further
more, on motion and with consent of the par-
ties by their counsel, grant leave to the party
appellant to withdraw his appeal.
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East’n District.

JIBAT vs. POEYFARRE. July, 1820.
[ e )
. . A
ArpeAL from the courtof the parish and city ;"

. POEYFARRE.
of New-Orleans. AR

On a rule to
The plaintiff ohtained an order of seizare and shov cavsewhy

an order sus-

sale of the defendant’s property, which was sus- pending the
sule of proper-

pended on ile answer of the latter, who therein !y feken on in
put interrogatories, which were answered by ure and sale,
shou no €
the former, who on the next day, obtained aset aside. t&:e
. merits  of e
rule that the defendant shew cause, on the sixth case cannot be
. . one into
day then following, why the order suspending ®
the sale should not be set aside. On the return
day, the rule was set aside, ¢ the court being

gatisfied with the proof exhibited,”

The defendant appealed, and the case wns
brought up on the agreement of the counsel
of the parties, that the appeal was taken from
the opinion of the parish court deciding this
case, on the rule to shew cause, which point
alone was submitted to the court.

Grymes, for the plaintiff. The parish court
did not err. The defendant, in the via eaxe-
cutive, must always be ready to maintain his
opposition to the execution issued on a judg-
ment, of which he cannot complain, since he
bas himself confessed it.

VoL. vur 55
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Iun the present case, the defence rests on a
fact, the kuowledze of the plaintiff of certain
circnmstances which are alleged to give to the
defendant some relief on principles of equity.
He here probed the conscience of his adversary,
without success.  1f he had witnesses, who
may disprove the answer to his interrngatories,
it was bis duty to have them ready to d=pose, at
the expiration of the period which was assigned
him, and to have shown, by contridicting the
plainiill”s answer, that the order which he had
obtained tv suspend the sale, was not to he re-
scinded.  'E'hns hie neglecied to do.  He show-
ed no cause, and the order was, therefore, cor-
rectly rescinded.

Pierce, for the defendant. It i~ said that, in
proceedings by the vin exvcuticu, the summary
proceedings of the court @ guo are authorised.
Admitting that the laws of Spain do so, our
mode of practice is exclusively our own, and the
statntes regulating it embhrace every possible
case that may arise, and present to oui tribu-
nals the oniy legitmate rule of conduct.

The pavish courty, from - hich this appeal is
taken, is goveraed, iuo its mode of proceediog,
by die act of £209, r gulaung ihe pracuce of ihe
superior courty inwhich . is enacted tal all suits
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shall commence by petifion, &c. ; that the day Fasn District:

of appearance, when the defendant resides in
New-Orleans, shall be on the 10th day after the
service of the petition. when he mast file kis an-
swer. &c. 3 that the defendant moy snhjoin in-
terregatories to his answer, of the pertinency or
materiality of which the court shall jadge, aud,
ifapproved, shall order them to be auswered by
the plaintiff within a reasonable time ; which
answer shall be received as true, unless dis-
proved by the oath of two witnesses, &c. § and
that the defendant shall have three days, aftev
the plaintifi’s answer is filed, to except to
it.

These are matters of every day practice, and
the subsequent course is well known. After
the answer to the interragatories, and the t.ree
subsequent days, for excepting to it are elaps-
ed, the cause is considered as at issue. and
is placed on the docket in its order, and is called
and fixed for trial in its turn, at not less than a
week beforehand, when the pariies come iuto
court with their witnesses, and the cause is final-
ly adjudged.

This statute, of 1803, applies to all suits,
therefure, that one kind of cause shouid be dis-
tinguished and determiued, in any manner dif-
ferent from all others, there should certainly

July, 1820,
(e
AVAT
s
Poryranrr,
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East'n District. be some statute or law authorising it. "What is

July, 1820
(P o' W/
Asat

vs
POERYFARRE.

said in our laws, or code of actions of scizure
on titles, amounting to confession of judg-
ment ?  They are not mentioned in our statutes;
but ourstatute, Ciril Code, 460, art. 40, directs,
that when the title amouuts to confession of judg-
ment, the creditor may on his oath that the debt
is due, obtain an order for an immediate seizare
of the said thing. 'Thisis all thatis any where
said concerning them, and the reason of this pri-
vilege is obvious: as.the title amounts to a con-
fession of judgwent, he shalil be eatitled at first
to proceed as if he had obtained a judgment by
process of law. Bat though the title, upon
which he prays a seizuare, does amount to confes-
sion of judgment, yet there may be many good
groands of defence, which would not so be con-
sidered, had the ju:igment been obtained in the
usual way ; because, then, all exceptions would
have ben previously pul forth, discussed and ad-
judged upon. How is the defendant te come in
with his opposition ? 'The statute appears to
have amply provided for such a case. 'The
plaintiff cannot come into court in any other way
than by petition, in this he prays that the pro-
perty mortgaged may be seized and sold as up-
on a judgment. As the defendant has, in the
sye of the law, confessed judgment, the judge



OF THE STATE OF LOUISIANA. 437

may legally order that the usual proceedings np- EaJsLtl’,; ?;szzt(l;iot
on a judgment may be had forthwith, to wit: "~
seizure, appraisement and sale. But, as the Anar
plaintiff is obliged to commence by petition so Poerranur.
is the clerk obliged to issue a citation to the de-

fendant to appearand file hisanswer. His pro-

perty being seized and about to be sold he will,

as may be supposed, be in haste to file an an-

swer within the legal delay ; but as he has, as

it were, confessed jndgment, by the character of

the title, which he has given to the plaintifl, is

his answer to be admitted of course? No, for

then there would be no virtue in the title given.

Yet, on the other hand, as he has not bad the

same opportunity of making his exceptions, as

if judgment had been obtained after a trial ; as

it is only on a title, amounting to a confes-

sion of judgment, that the demand is insti-

tuted, and the defendant may have nuwe-

ous causes of defeuce, such as that the debt

is not yet due, and subsequent release, fraud,

or, as in this case, an imperfect title. Tt

must be left to the discretion of the judge,

in examining his answer, to determine, if e has

a good defence, and to admwit his answer. ifit

contains sufficient grounds, and is supported hy

affidavit ; but this discretion, can only be exer-

cised, as to admitting or refusing the answer
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Eastn District. tn fofo, it cannot be halved or gnartered,

July, 1820.
( ae )

Amar
vs.
POEYFAIRE.

he cannot admit the answer, and order it to
be proven, in less than the usnal and legal
term. If he does ad.nit the anawer, he brings
the case within the statute of 1805 : it is no long-
er a proceeding as upon confession of judgmnent,
it is a suit between A. and B., as anv other on
the docket, and its conrse of proceeding, must
hereafter be the same. By admitting the an-
swer, the judze has said, as if in so many
words, that there is sufficient canse, shown to
him, why this title should not be cousidered as
a judgment, entered up against the defendant;
for if he did consider it as such, he could not
admit any answer, as it would be palpably a
contradiction, there would be a contestatio litis,
and a judgment existing at the same time, be-
tween the same parlies and for the same thing,

Again, the defendant had by law a right to
excopt to the answer of the plaintiff, at any
time, within three days? Can the cause be con-
sidered as at issue, until these three days have
passed by ? And can the cause be fixed for trial,
before it is at issue?

Aud if it could be fixed for trial, at the dis-
cretion of the judge, and out of the usnal
course, could it be, by a rule taken upon the
defendant, to show cause, why the order sus-
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pending the order of sale, should not be setEastn Disuict
. . . Ly July, 1820,
aside ? Was this a rale, npon which to decide |\ - ~_,
the merits of a cuuse, and fivally adjudgeit, if it Avar
could be adjuged at all, by any rule. If the pe- Tortsanue
tition or answer had required a jury, would the
clerk have been authorised on such a rule being
taken, to issue a venire to the sheriff, to sum-
mon a jury thereon. Even in the summary,
mode of proceeding under the Spanish law,
it may be required within the delay of ten days
allowed, that each party should explicitly noti-
fy the other, a comparoitre, pour voir pre-
senter, connoitre, et uffirmer temoins, &c.
O’ Reilly's instructions. 10, art v, no. 7.
But this 1ule was taken upon the defendant,
merely concerning the suspension of the order
of sale, which he had obtained upon giving suf.
ficient security, which if it had been rescinded,
and the sale taken place, would in no way af-
fect the merits of the cause, afier being once ag
issue. 1t might proceed, notwithstanding the
sale, through to the injury of the defenaant.
The defendant, therefore, avers : t1st. ‘That
his answer having been admitted, the cause is
at issue. and must hereafter proceed, as all suits
are directed to proceed by our statutes.
2. That if it could be called up out of its
course, it could not be, before the three days,
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3. Nor could the merits be decided, upon a
rule to show cause, why an order suspending
an order of sale, should not be set aside, as this
question was every way foreign to the merits
of the cause.

MarTin, J. delivered the upinion of the court.
The answer presented an issue for trial, aund
the defendaut, on the plaintiff’s answer to
his interrogatories being filed, had three days
to except to it as insufficient. 2 JMartin’s Di-
gest, 162.

The issue was to be tried, in the same man-
ner as issues in ordinary cases, and either par-
ty was entitled o a jury. Whether such cases
are to be set down for trial, in their turn among
all others on the docket, we find it unnecessary
to determine : but, the law having made no pro-
visioun for any other inode, the case must he set
down for trial.

The present does not appear to us, to have
been set down for trial. A rule to show cause
why an order, suspending a sale, should not be
set aside, is obtained when the plaiatiff thinks
it irregularly issued. On the argument, the
merits are not enquired into, any more than on a
ruie to shew cause why an attachment should
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wothe setaside.  Taylor & ul. vs. Hood, 2 Mar- vase vistict

¢y 113, The graut of the order alone is con-
sideved, and it is clear that the opinion of the
court does not put an end to the suit, it the or-
cer be not set aside. L he case must then, un-
doubtedly, be set dowu for trial un the merits.
if tne order be set aside, it being the opinion of
the court that it was irrezularly obtained, it is
done without pronouncing on the mwerits, or
as in the present case, on the validity and force
of the proof.

Admitting that the rule to shew canse was (as
being direcred 1o be tried summarily, and as such
perhaps entitled toa preference) according to
the plaintiff’s counsel, a coirect mean to set down
the cause for tvial, th's was deue premsturely.
The defendant Lad two days farther to except
to the answer to inlerrogatories and th.e case was

not ripe fur trial.

It is, therefore, ordered adjudged and de-
ereed, that the jodgwent of the parish court be
annulled, avoided and reversed, and that the
cause be remaunded with directions to tiie court,
to proceed to hear the merits of the cause, after
it shall have been set down for hearing, and it
is ordered that the pilainufl ana appelice, pay
the costs of this appeal.

Vor. vu. ho

Julr, 1820
NtV !
Asar
us.
PoEsrannr
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East’n Distriet. A . . PIOANAIL
e BEBNURD & AL. vs. VIGNAUD.
B Arpear from the court of the first district,
ravarn & 1
s, 0. .
Viexav. The petition stated that, at the time of the

A tutor’s Tw- death of the plaintiffs’ mother, they were mi-
ity isnot pre- .
E’C;{‘(,é“‘tf’vphfs nors aud one Joseph Fouque took upon hin-
neglectng to
take the oath,

g‘cve secwritys and not only assisted as such at the inventory

. A fartherin- of her estate, but took possession of the plain-
AW 158 an 1in-

comperent wit- tiff's” estate, to the amount of $3000, which he
ness .

The judg- received from the testamentary executor ; that

ment obtained
by a mmor a. 1€ never rendered any account, but afterwards

gainst histutor. o - ngll ‘e p HPS . H
5 evidence o failed, and the syndics of his creditors have paid

hisclim onthe the plajutiffs a part of the said sum, which
tutor’s proper-

ty, sold toa Jeaves a balance of 83381 38 due them, for
third person.

self to act as their tutor and curator ad bona,

which they have judgment against the said
Fouque 5 that they have a legal mortzage there.
for, from the 7th of December, 1810, when he
made the first act of administition of the plain-
tiffs” property s that at that ti.:e, he was possess-
ed of twelve slaves, which he afterwards sold
to the defendant, by an act under private sig-
nature, hearing dite June 22d, 1811, which
was not recorded till the 9th of July, 1812,
wherefore. they prayed, that the said slaves,
pow in the possession of the defendant, may be
seized aud sold. to satisfy their claim.

"The answer denied that Fouque ever acted
as tutor or curator ad bona, as stated in the pe-
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tition. It averred that he borrowed from Vellio,
executor of the plaintiffs’ mother, 5090 dollrs,
on a mor‘gage of a house, which the executor
released on receiving other security, on the 3d
of June, 1812. It suggested that the nezroes
mentioned in the petition were never affected by
any tacit mortgage, that no such morig-ge was
everrecorded. The defendant further pleaded 2
judgment in his favor against Fonque’s syndics.

At the trial the plaintiffs introduced, ay evi-
dence, the record of the suit in which they re-
covered judzment against Fuougne, and a certi-
fied copy of the inventory of their mother’s
estate.

Briere deposed. that from the records of the
court of probates it dves not appear that Fouque
ever presenied himself to be coufir ned as tutor, or
carator of the plaiutiffs, or had le.iers uerefor.

The signature of Fuuque, at the foot of the
inventory, was admitted.

The defendant in‘rodaced the will of the
plaintiffs’ mother, the record of the proceedings
of Kouque against his creditors, and the record of
the case of Fouque’s syndics vs. Vignaud, the
present defendant.

At the trial, the defendant offered Foaque as
a witness. He was objected 0, as incompeient,
being the defendant’s fatber-in-law. “T'he ob-
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his bill of exceptions.

In au act passed before a notary, Fouque de-
clared that, as tutor and curator of the plaintifis,
he was indebted to Vellio, executor of their
mother, in the sum of 5000 dollars, which he
had borrowed from the executor, and had bound
himself to pay, in abont nine months, and mort-
gaved sundry slaves therefor,

“he district court gave judgment for the de-
fendant. It observed, that ¢ the executor is
charged with the administration of the estate,
and is responsible for its micapplication. 1t is
his datv to nake an inventory, and if necessa-
ry. to sell the property, and he is accountable
for every thing that comes to his hands. The
duties of a tntor are principally confined to the
person of the minor. A loxn by the execuior,
of the monies of the estate, gives no lien on the
estate of the borrower : and there is no di e -
ence in the principle, whether the loan be made
to a person, styling himself tutor, or any other
individaal.  That this loan to Fouque must
have been made for his individual benefit, ap-
pears from facts and law. 1t is evident, from
the fact of his obliging himsclf to return the
money, woich would not have been the case, if
1t had been intended for the nse and benefit of
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the minors. It is evident from the law, becauce Fa;:,’,’,?’?f‘
the tutor cannot hoirow for the minor. nzr erter \_m = ,
into any transaction or compremise, without the BHUA;;“ & ar.
authority of the judge. Civil Code, 70, art. 65. Vienarn.
Norcould he lay it out, in the purchase of any

preperty for the minor, I4. art. 72. In this

case, it is considered, that the loan, wade fo

Fouque, was for his personal uvse and hencfit,

and not for that of the minors, and gives no

lien on his property. Faor it, ke is responsible

to the executor of the latter, who is charged

with the administration of it, is alone accounta-

ble to the heirs.” The plaintiffs appealed.

Seghers, for the plaintiffs.  The plainiffs are
the children of Catherine, lafely widew Ber-
nard, in her life time a mcichant at New Or-
leans. At the death of their mother, which
happened sometime in or about the mounth of
Decenmber, 1510, they were all minors s one of
them (John Anthonv) became of age shortly be-
fore bringing this sait ; the others are still mi-
nors and are assisted by their curator ad lites,
lately appointed for that purpase.

Their mother, by her last will, appointed Jo-
seph Fouque their tofor and curaior «d boua,
together with Jo<eph Vellio, and the latter her
testamentary executor.



446

East’n District.
July, 1820.

(W ¥

Brrvano & av.
s,
ViaNAUD,

CASES IN THE SUPREME COURT

Vellio took out letters testamentary, and act-
ed as executor up to the 2d of July, 1812, and
afterwards.

Neither Fouque nor Vellio did ever take out
letters of tutorship or curatarship, nor cause
their appointment to be confirmed 5 nor caused
any other tutor, or curitor, ad bona, to be ap-
pointed.

Vellio made, on the 7th of December, 1810,
as execulor, an inveatory of tne estate, amount-
ing to 6600 dollars, the greater part of wiich
was cash.

This inventory was made with the interven-
tion of Fouque, who assisted thereat as tutor
and curator ad bona. 1t was made under pri-
vate signature without the intervention of any
person bat two appraisers. Qua the 15th the
inveutory was filed in the office of the register.

The defendant states that Fouque borrowed
from Joseph Vellio, the executor of the mother
of his minors, a sum of 5000 dollars 3 for which
he gave a mortgage on a house and lot : that af-
terwards, on the 3d of June, 1812, Vellio gave
an acquittance and discharze of this mortgage,
on receiving other security 5 aad. in an affidavit
of his« on record, the defen-fant also informs us
that Vellie, as testamentary executor, lent te
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Fouque all the money of the estate, and took East'n ])lxgtzl(l)ct
security thevefor ; first on the house of Fouque, mms
and afterwards his personal security by endor- B waan & Az
sed nofes, VIGNAUD.
In a notarial deed between Fouque and Vel-
lio, on the 2d July, 1812, Fouque appears as
tutor and curator. and declares himself indebted
to Vellio, as executor. in the sum of 5000 dol-
lars, belonging to the minovs ; and in the same
deed undertakes to repay Vellio ; in March,
4813, gives him to that effect his endorsed note,
and a mortgage of sundry slaves for greater se-
curity ; the mortgage was 'hen recorded.
On ihe 2d of Janunary, 1813, Fanque surren-
dered his property to his creditors. At their
ne-iing, 6th of February, 1813, Vellio appear-
ed as wtor of the minors.  "1'his is the first time
that he assumes that capacity, and the only in-
stance in which be appears as such. ‘The syn-
dics having sold the slaves mortgaged to Veliio,
or so much of them as they could reach, paid
the proceeds of the saue to the plaintifts in two
instalments, 1st 81265 62%, and 2d1y 150 dol-
lars, which left a bhalance. due by Fouque, of
83581 37%, independently of the interest.
For this balance and interest, the plaintiffs
recovered judgment against Fonque, as their
tutor and curator. The plaintiffs, in their peti-
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Bast'n District. tion claim a legal mortgage, from the 7th of De-

July, 1320,
TV

cember, 1810, on all the real property aund

Bervamn S ar. slaves, of which Fouque was possessed; at that

Vs
VIGNAUD.

time or since, for all the sums, which have come
to his hands during his tutor and curatorship.

Lt is in evidence, that on the 7th of Decem-
ber, 1810, Fouque possessed a house. sold to
Harang in June, 1812, by a notarial deed, and
twelve slaves, sold to the defendant, by a
deed, under private signature, bearing date,
June 224, 1811, and which was afterwards,
recorded on the 11th of July, 1812,

On those twelve slaves, the plaintiffs have
brought their hypothecary action, for the reco-
very of the amount of the judgment, rendered
against Kougue, in the former suits the defen-
dant, who is *he third possessor under Fouque,
opposed their demand, and judgment having
been rendered for him, the plaintiffs appealed.

They rest their claim on the following
grounds :

1. Fouque having acted as their tutor and
curator, without having been legally autiorised
as such, and having intermeddied (s'étant tm-
misce ) with the adwinistration of their proper-
ty, they have a legal mortgage on his property,
from the day he made the first act of that ad-
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ministration.  Civil Code, 457, art. 20 aud 28. E.«%’Ir; x){tzro
74, art. 75 5 75, art. 825 453, avt. 15.—ff. 27, W\J
8, 25, eud. lib 5,1-§ 1.—Cod. 5, 45, 1 & 2. Bunsann & 4
Domat, tom. I, Jol. 182, no. 45.—Pothier, vm;i,'m
traité de Phypoth. chap. 1, avt. 3.— Partida 5,
13, 28.—Febrero, Adicion. 2, 3, 3, §11, no.
51 & 53,

2. This legal mortgage lies, not only for all
the monies belonging to Lis wards, which have
come to his hands, but also for the interest there-
on, at the rate of five per cent. per annum, from
the time he has received such snms vespectively.
Civil Code, 71, avt. 74 —ff. 27, 3.1 1, § 8.

3. The tacit mortgage, lies on the property of
Fouque, hecause he has received and wasted the
monies of his wards 3 it does likewise lie for Lis
responsibility, if, without having ever received
any part of the wonies, he has, by his neglect
or contrivance, suffered them either to remain
unsecnred in the hands of the executor, after the
time of his executorship had expired, or to be
then lent out, by the executor, to any body else
who should afterwards have failed ; because it
was his duty, at the expiration of a year, to
wit : in December, 1811, to compel the executor _
to render his account. Tt was likewise his duty
to take care that the balance belonging to the

minors should be safely collocated 5 and by fail.
Vor. vin i
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ing to perform that duty he became liable for
the subsequentinsolvency of the executor, as well
as for that of the borrower.  Civil Code, 69, art.
52; 71, art. 75, fF27,3, 1,5 eod. lib. 5,59,
L4 26,7, 15. Domut, t, 179, no. 23. Fer
viére, Dict. de Pratigue, 2, 731, verbo tuteur,
3 dncien Densart, 297, verbo tuteur, nos.
69 and 61.

It is to be obsevrved tiat the defendant does
not deny any of the facts alleged in the peti-
tion ; but confines himself to the following
points : 1 That Fouque never acied as tutor
or curator ad hona. 2. 'That he borrowed 5000
dollars from Vellio, the execator of thieir mo-
ther, and gave a mortgage on a house and lot,
which was afterwards released by Vellio on ve-
ceiving other security. 3. That the slaves pur-
chased from Fonque by the defendant, never
were subject to mortgage. 4. That a judgment
has been rendered in his faver in relation to the
property in the said slaves between him and the
sindycs of Fouque, and is, therefore, res judi
cate against the plaintiffs. 5. That their legal
mortgage nei having cver been recorded, cau
have vo efivet against him.

I. The fivst point fails on the mere inspectior
o the fwvo decuments 1 evidence, viz., the in
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veniory and the deed passed before the notary rasn pistrat.

on the 2d of July. 1812 5 in both of which he
assumed the character of, and acted as tutor and
curator.

To this the counsel for the defendant ohjects
that the assistance of Fouque, at the inventory,
was not an administrative, but merely a couser-
vatory act, and that thereby no tacit morigage
accrued.

It is certain, however, that without the inter.
vention of a tutor, no inventory could have been
made ; that this was the only act the tator had
to perform at that period, and that, had e been
legally appointed, his administration wounld
have begun by that act, and stopped there till
the expiration of the year of the executorship.

Now the tator conld not assist at the inven-
tory unless duly appointed by the judge ;
and it is from the very day of that appointment
that the tacit mortgage attaches, Civil Code,
71, art. 75. 'We have already showu from the
aunthorities above cited, and chiefly froin Pothier,
that intruders are not entitled to grealer faver
than legal administrators.

I1. Tt does not appear at what period the mo-
ney was borrowed ; whether duriayg the year of
the executorship, or after its expiration : but

July, 1820
(> g g ]
Buos~nanu & aL.
g,
YranATD
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I beg leave to observe that the question as to
the first point being once settled, it follows that
Fouque, tutor of the minors, borrowing their
money from their deceased mother’s executor,
whom it was his duty to controul, and after-
wards receiving from him, at a period when his
executorship had certainly expired, a release of
the morigage that was to secure that loan ; it
follows that, insuch circumstances, Fouque can-
not but be suspected of having intended, either
with or without connivance on the part of the
sxecutor, to defraud his wards of that money,
which constituted their inheritance, and with the
preservation of which he was entrusted. 1Is it
not to guard againsi such fraudulent practices
that thelaw has secured to minors that legal
and tacit mortgage, which lies on the property of
the perpetrator of such acts, and affords to his
victims a relief against such a flagrant abuse of
his legal or assumed character ?

Here it is no idle observation that frym the
very outset of the transaction, the mind of Fou-
que seemed bent on the means of defrauding
his wards ; for, by acting without the authori-
sation of the judge, he could have no other in-
tent than to avoid giving security for his admi-
aistration as directed by onr Civil Code, 59, art.
55, and 75, art 82.
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IiI. The statement of the case, together with East'n District
July, .
the authorities cited in support of the first o~y

ground, is sufficient is defeat the third objec. Bemamn & ar.

kLN
tion. VIeNaAvD,

1V. The defendant states that the judgment
alluded to, is in relation to the property in the
slaves, and this is an hypothecary action upon
the same slaves ; thus the two actions are dis-
tinct and of a different nature. Besides, the
plaintiffs were not parties to the suit alluded to,
nor were the syndics of Fouque anywise quali-
fied to represent them ; thus this is morcover,
as to the plaintiffs res inter alias acta. 'There-
fore, there is no nccasion to plead on this head
the res judicate in bar of this action. The
court will be convinced of the correctness of
these observations, by the inspection of the suit,
the record of which, is admitted as evidence.

V. The fifth ground of defence will be an-
swered by our Ciwvil Code, 455, art. 15, 457,
art. 27 and 28 ; and by the act of March 26,
1813, directing tacit mortgages to be recorded;
and by the 3d section whereof, the tacit mort-
gages in favor of minors, are expressly dis-
pensed from the formality of the recording.
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Were it admissible for the plaintiffs to leave
the strong ground they have taken, for one far
weaker, it would he intimated that even then
this fifth point, would not in fact prevail. For
the deed by which Fouque, acting as tutor and cu-
rator, acknowledges to have received 5000 dol-
lars, belonging to the minors, was executed
before a notary, and recorded on the 2d of July,
4812, and it was only nine days afterwards, on
the 11th of the same month, that the deed of
sale of the slaves from Fouque to the defen-
dant was recorded. But, it is contended, that
the legal mortgage of the plaintiffs existed
against any one claiming under Fouque, as well
as against Fouque himself, without the formali-
ty of the record.

The preceding ohservation as to the day, on
which Foaque received the money of his wards,
would also apply, if necessary, to the objection
made by the defendant’s counsel in support of
his first point, to wit : that assisting at the ia-
ventory was not an administrative act ; for, re-
ceiving their money was certainly such an act
in the meaning of the law. And should even
the legal mortgage lie only from that date, it
would yet be nine days anterior to the title of
the defendant, as it bas been just now demon-
strated.
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But, it is said, this deed of the 2d July, 181%, h‘j;ul; Iixs;u“
15 but aloan of money from the executor {0 o~ ~_,
Fouque. 1t is true, that the borrower appear- Bensaro & &1
ed as the tutor and curator of the minors, and Viowavs
acknowledged that the monies were theirs, but
in the first place, in assuming that character,
he styles himself tutor and curator of the minor
and major children, &c. which latter part de-
stroys the idea of a tutor or curatorship ; and
in the second place, the respounsibility rested
entirely on the executor, who was answerable
for the misapplication of the estate. ‘The
judge a guo held that the duties of a tutor are
principally confined to the person of the minors
A Tloan by the executor gives no lien upon the
estate of the borrower, and there is no difference
in the principle, whether the loan be made to &
person styling himseif tutor, or to any other in
dividual. Then he goes on to show that it is
evident both from fact and law, that this loan {c
Fouque was made for his personal use and be-
nefit, and not for the use and benefit of the mi-
nors, and gives no lien upon his property ; that
for this sum he 1is responsible to the executor
and that the executor, who was charged with the
administration of it, is alone accountable to the
heirs.

In addition to this reasoning of the judge,
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lio having been designated together with Fou.

Brrvano & a1 que, as tutor, by the mother of the plaintiffs and

vs.
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having appeared as such at the meetivg of
Fougque’s creditors, it is to him and not to Fou-
que, that they must {ook for their money, as he
alone is responsible for it in either capacity 5 for
he alone has administered it and disposed of it.

I shall now proceed to shew, how ground-
less are those reasons alleged, by the defeu-
dant’s counsel 5 and thal the judge erred in his
decision on the guestion, that there is no lieu up-
on the estate of the tutor.

I am first, to dispose of the objection as ta
the two-fold capacity of executor and tutor in
Vellio. Tt is true, that he was designated for
both by the will; but from the evidence iu the
cause, it appears that from the ouiset, he had
made his election, by taliing out tesiamentary
letters, and by acting in the sole capacily of exe-
cutor. It will be observed, that in this in-
stance, the duty of an executor, was incompati-
ble with that of the tutor ; because the executor
being accountable to the heirs, and the tutor re-
presenting the heirs, it was the duty of the lat-
ter to controul the former; thus it was only af-
ter the execulor’s administration was at an end.
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and his account seftled, that he could have been Fastn District.

appointed tator to the minors. In fact, we find
in the proceedings of Fouque against his credi-
tors, which are in evidence in this case, that
Vellio, for the first and only time, styles him-
self tutor, after Fouque’s faiiure, and at the
meefing of his creditors in 1813, and that he
there claims the 85000 ; as beiny due to him ia
the capacity of tutor. Now, if this act of Vel-
lio, subjects him to a legul mortgage, it would
lie only from that date, (1813) when there was
notling left to the miiors. Fouque having got
the whole of the estate, and when, therefore,
there was uothing left for the tator to adminis-
ler,

Reverting to the other arguments of the coun-
sel for the defendant. and to the reasoning of
the judge, we observe, that the irvegularities of
the words, tutor and curator of the minor and
major children, &c. which are to be found in
the notarial deed, cannot prejudice the plaintiffs,
who were not parties to it, and who are not to
suffer for the connivance of the parties, or the
ignorance of the notary. But the nature of the
thing shews by itself, that by the werd minor,
the notary meant the minors, under the age of
puberty, and by the word major, those above
that age. T'he facts in the cause, which are not

Vou. vl 58

Julv. 1820.
N

Brrwann & at.
vs.
VIGNAUD.
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denie by the defendant, shew that the plam-
tiffs were thien all minors.

I demonstrate by the deed, that Fouque was
still acling as their tutor and curator, and that
he received their money. Thisis all I ought
to prove, to make him liable to repay. It can-
not be said, that he was in the same position, as
another borrower; for it was a duty incumbent
upon him, to oppose the loan, aud to compel the
executor to settle his accoant, and to pay the mo-
ney of the minovs, that it might be safely dispos-
ed of, for their own beunefit. 1 have shewn, that
it was his duty to do so, and that he would be
still liable, even had he not been himself the
borrower.  With how much more reason, then,
shall he be held, wheu neglecting, misusiug the
sacred trust, which a dying friend had entrust-
ed him? When instead of protecting his wards,
we find him deceiving theiv mother’s cxecutor,
conniving with him, and using every frandulent
practice, to despoil thew of the little fortune,
laid up for them, by the labour and industry of
their parents!

I do not contest what the judge has said, that
a loan, made by an executor, gives no }ien upon
‘he estate of the borrower.  But he travels out
of the question, when he says, that there is no
difiference in the principle, whether the loan be
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to a person, slyling himself tator, or to any gasn bistrie;

other individual. "F'o have drawn such a con-
clusion, he must have overlooked the grounds
taken by the plaintiffs, and even totally disre-
garded their third and last ground, together
with the authorities quoted in support of it.
The duties of a tntor, says he, are principally
confined to the person of the minor ; bat, that
does not lessen his dutics as to the conservation
ef the property. And he forgets that Fouque
was also curator. and that the duties of a cura-
tor are principally confined to the property of
the minor. Nay, as to the preservation of that
property, the duties are the same.

An appeal to law aud fact seems quite un-
necessary to prove that, on which we all agree,
viz : that it was for his personal use and bene-
fit, and not the use and benefit of the minors,
that Fouque borrowed theic money. But, we
are at a loss to make ont upon what principle
is founded the conclusion drawn by the judge;
that therefore, this loan gives no lien upon the
property of Fouque. He was their tutor ; he
ought to have received and safely collocated that
money on their account. Is he less liable for
having diverted it to his own use? Has he not
in fact received and pocketed or wasted the mo-
ney ? T'o n:ainiain, by such reasoning, that

{uly, 1820,
Beunaun & ar.
s,
VigrauD.
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East'n District Kouque is only responsibile to he execator for
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this sum, that the executor was exclusively

Benvanr & ar. charzed with the adminisration of it, and is,

VS
Vieaavup.,

therefore, alone accounrable io the heirs, is ex-
actly granting to Fouque what, from the begiu-
ning, he intended to procure, by his fraudulent
practices, viz. to avoid any lien on his prop«rty,
and thus to deprive the plaintiffs of any effectu-
al relief and confine them to a nugatory one.

Indeed, what wonld avail their recourse
against Vellio? He is worth nothing. 'This
is a fact, ’tis true, not in evidence ; but that he
has left the country, for Cuba. is a fact stated
by the defendant himself in his affidavit on re.
cord in the cause,

When the judge positively asserts that the
executor was exclusively charged with the ad-
miaisteation of the wonev, he Fiwrets that at
that period (2.1 July, t812) the lezal period of
executorship had expived for six months and
upwards, and that it was the daty of the tutor
and curator not to allow him aay farther admi-
pisfration, but to have the estate settled, and the
balance paid and safely collocated.

It is not contested that the plaintiffs, as heirs
to their mother, have at all events, an action
against Vellio. as her executor ; but, that ac-
tiun gives them no lien upon his property,



OF THE STATE UF LOUISIANA. 464

even if he had any. As minors, they have & gasn pistrict.
o . July, 1620.
lien on the property of Kouque, their tutor and Y
curator It follows, that they have both reme- Binwaro & a1.
H ] . . . . 8.
dies, aud thus tie election is theirs. In this  viessun.
position shail they be forced to abandon their
firs:, direct and effectnal remedy, in order to
look to a secondary, circuitous and delusory

e 7

T bave a single observation to make on the
bili of exceptions, on the refusal to admit the
testimony of Fouque.

Fouque is the father-in-law of the defendant.
It is contended that the law which excludes the
father from being a witnecs for his son, is as ap-
plicable to the father-in-law as to the natural or
legitimate one. As the priuciple of exclusion
1s on account of interest, it is contended that the
wife of the defendant, who is the witness’s
daughter, has a like and indivisible interest with
the defendant in the event of this suit § for she
is in community with her husband, and the va-
lue of the slaves form a part of the common
stock, which by the event of the suitis either to
be left> entire or to be lessened by the whole
amount of the mortgage. 'T'hat the slaves are
a part of the common stock, is in evidence ;
for in the suit alluded to (the record of which
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eastn Distmet, has been introduced) it is proved that they were

July, 1820
(o'

already married, for a long while, and living

Surwann & ax. with Fouque, when be sold the slaves to the

vs.
VreNAUD-

defendant.

Livingston, for the defendant.  Joseph Fou-
gque and Vellio are appointed tators of the mi-
nors Bernard, by their mother’s will. Neither
of them take out letters of tentorship, or take the
oath and give the security required by law.
Vellio is, also, named executor and detainer of
the property by the same will.

Fouqne, however, signs the inventory and in
the caption of it he is called tutor ; but he ne-
ver received any part of the estate (otherwise
than by the loan hereafter mentioned) nor did he
intermeddie with the administration of the pro-
perty, the whole remaining in the hands of Vel-
lio, the executor and also named tutor by the
will. Onu the 2d day of July, 1811, Fouque bor-
rowed 85000, part of the estate of the minorg
for which he gave his promissory note secured by
an obligation before a notary, &'c. a mortgage of
several slaves for the payment to Vellio, in this
instrument he is called tutor of the minor and
major children of Mrs. Bernard. 1In January,
1813, Fouque becomes insolvent, Vellio appears
as a creditor for the 5000 dollars, and swears to
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the debt as tutor of the plaintiffs, and as sach watn Distdict

receives a dividend. For the deficiency of this,

July, 1820.
eV

snit is brought against Vigrnaud. who, on the 22 Brrxarn & ax.

of June, 1811, purchased 12 slaves from Fouque,
under the supposition that, Fouque being the tn-
tor, his estate is mortgaged for the amount of the
plaintiff’s claim, that this mortgage accrued
from the time Fouque first signed the inventory,
or at least from the time he received the mo-
ney, the 2d July, 1812, which was 7 days be-
fore Feuque’s deed, to Vignand was recorded.

First, it is stafed that the tacil mortgage took
place from the time that Fouque signed the in-
ventory as tutor. The law gives this mortgage
on the estaie of the tutor from the day of his
appointment. On the estate of those who, with-
out being tutors, take upon themselves the ad-
ministration of the mino’s property from the
day when they made the first act of that edine-
nistration. Civil Code, 456, art. 19, 20.

Now Fouque was never fufor, he had been
named in the will, but he had done none of the
requisites to complete bis appointment.  He had
taken no oath, given no security, cbtained no
confirmation from the judge, precured no under
tutor to be appointed : all this is required by the
code. He was not, therefore, a tutor. and there -
fore there can be no mortgage attachied to his

s,
Vigwaup.
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East'n District. property as such. Nor can he be liable to any
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of the consequences to which a tutor wouid be

Beewano & az liable, as such.  Has he taken upon bi-cif the

vs.
Vienavo.

adwministration of the minors, property ¥

The only two acts he has done in relation to
them, are the signing the invewory, aud sc-
condly the borrowing a ~um of wmey fom the
execator for which he cave suecial ~ccurity and
a note. ‘The assi<iing at the inventory is clear
ly not an administration of the preperty, it 1€
mevely a prepavatory act to such adninistration.
Which administration was clearly iniended to
he made by the executor Vellio. ke retatned
the property ; he was authorised to retain it by
the will, he administered it ;5 that is to say he
possessed and disposed of it for the use of the
minors. If T understand the term ; it implies ex-
clusive possession, and that no man can admi-
nister that which he dues wot possess. Now
Fouque never possessed, never used, he con-
sequently did not adwinister. The signing the
inventory is, therefore, not an act of adminis.
tration.

The borrowing of the sum of 5000 dollars,
can (itappears to me) as little as the signing the
inventory., be construed intv an act of adminis-
ivation. It shews on the contrary, as strongly
as sny civcumstacce can shew, that Vellio
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administered or he could not have lent them. Ea;:l’/r:/ hli;%ca.
Kouque did not administer or he would not have .~
been under the necessity of borrowing, and Bmmzsn.&’in
giving security, for that which he himself Viexsun.
could dispose of, if he bad really adminis-
tered.
Fouque, therefore, was neither tutor, nor has
he administered as tutor : therefore, there is no
mortgage accruing to the plaintifls, on his pro-
perty.
A number of authorities are quoted to prove
that Fouque was liable for 1.eglect, in not calling
on Vellio to account, after the year of his exe-
cuatorship expired : to this there are two answers,
one of which has been anticipated. KFouque
was never the tutor. 'The other is that. snppo-
sing him to be a tutor, Vellio was equaily so,
and he, Fougue, had no right to call him to ac-
count.
Bat, suppose the mortgage to have accrued,
from the day Founque received the money, I
think it wiil not much avail the plaintiffs. He
borrowed the mouey on the 2d of July, 18123
but Vignaud had bought the negroes on the 22d
of June, {811, by an act under private signature.
But, itis said that this act, being registered only
oun the 12th of June, 1812, is to take effect only
from that day, which is subsequent to the mort-
Vou, vin. 89
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gage, arising from the receipt of the money.
The code, on this subject, says that the acts un-
der private signature, shall have eflect from the
time of their registry only against third persons.
The third persons must be such as have acquir-
ed an interest, in consequence of the acts being
not found on the register, which they would not
have taken, if they had had notice by the regist-
ering ; but suppose, in the present instance, that
Vignaud’s deed had been recorded before the
2d of July, would Vellio not have lent this mo-
ney to Fouque? Certainly he would, for he
took only a special, not a general mortgage.
Therefore, this case is not within the reason of
the law, and it cannot apply, even if there be a
mortgage, which, } trust, I have shewn there is
not.

Another objection to the plaintiffs’ recovery
1s, that they have not descrili=d the property
specially mortgaged by Fouque. Tt is true,
that they say (and perhaps, it may be so stat.
ed, on the tableau of distribution of Fouque’s
estate) that some of the negroes were dead,
and others were previously mortgaged by Fon-
que. Yet, these facts ought to have been prov-
ed to the >atisfuction of the court, more espe-
cially, as the existence of the prior mortgage,
on the slaves is inconsistent with the certificate
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which the register of mortgages must have giv- gasen Distier,
Julu, 1624,

L
ed by Fouque to Vellio. I pray the court (o Buswun & az.

8.

examire the tableau of disiribution with a view Vieraco.

en, when the negroes were specially mortgag-

to this point.

It appears, also, by the notarial act mace by
Fouque to Vellio, that this and the mortgage it
contained was only a collateral security for the
payment of anegociable promissory note, which
is not produced. Fouque, and still less an inno-
cent purchaser under him, cannot be adjudged
to pay so large a sum, without the productivn of
the security that was given for it ; besides, this
note was indorsed, the indorser, therefore, is lia-
ble and ought to have been called on before the
innocent purchaser, or, at any rate. that purcha-
ser, if he be obliged to pay, ought to have the
benefit of a subrogation to all the rights of the
coniracting party. Now, one of these rights
would have been that of suing the indorser, as
well as the drawer of the note; but how can
he have this, unlessthe note be produced ?

I pray the court to remark. duving the whole
of this discussion, that the plaintifis consider
Fouque as incurring the responsibility of a ta-
tor because ke acted as such ; bui the law has go
such provision. A man may do au hundred
acts, that none hat a gnardian could properly do,
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and yet not subject himself to the respousibility
of one, or impose a tacit mortgage on all his
property. 1t is only when he takes upon him-
self the administration of the property, that these
effects ensue, and, by anatural consequence, on-
ly to the amount of the property that he admi-
nisters. He may take care of the person of the
minor ; he may educate him, give his consent
to his marriage, do any thing in short relative to
him, provided he does not admiunister the pro-
periy as fulor, and in behall of the minor. TIn
this case Fouque has done uneither. He signed ti.e
invenu ry, w hich is not an act of administration ;
Le ticrrowed money, for which he gave anote and
security in the commn form, which is still less
an administrative act, and this is all.  And for
this, a boua fide purchaser of hi~ property, an
indostrions father of a fawmily is to be utterly
ruined by a tacit mortgage, which could not have
been discovered, by the maost scrupulous re-
search. For, if Vignand, when he made the
purchase, bad gone to the probate office to en-
quire whether Fonque had taken upon himself
any charge that would have this effect, the an-
swer would, undoubtedly, have been ¢ no, he is
named tator for the minors Bernard, but he has
never accepted, he has not been sworn, he has
not given security, his nomivation has not been
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confirmed, and the administration of the propers Esstn Distriet.

ty is still in the hands of Vellio, the executor,

July, 1820.
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who was also named guardian of the minors.”” Biusarn & ax

1t, not satisfied with this, he was 10 go to Vellio,
he would certainly teil him the same thing
that Fouque had not adwinistered the property,
but thai Le bad borrowed a sum, for which an
indorsed no-¢ and mortgage had been given, as
it weuid have been by any other burrower. This
account would certainly Lave sati<fied the most
scrupulous that there was no risque, and until
the ingenuity of the plaintiffs’ counsel was ap-
plied to the subject, none of the parties inter-
ested, saw in the travsaction any thing but a
common deed secured by special mortgage.
Vellio considered it so, when he proved the debt,
Fouque when he put it on the bilan, the syn.
dics when they made the dividend, the plain-
tiffs when they received it.

Should these cursory reasonings fail to prove
that the plaintiffs can have norelief ¢n the mer-
its, let us then have recourse to the exception
for the rejection of Fouque’s testimony. He
was offered as a witness for the defendant 3 but
was rejected, because of a supposed iuterest, ari-
sing from his connection with the defendant,
who married his daughter,—because the excla-
aion of the father to be a wilness for the son ex-

vs.
Yienavup
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tends to the father in law. Neither of these
are helieved by the defendant to apply.

First, as to the interest, in order to exclude it
must be direct or inilirect, Civi/ Code, 312 ; but
it must be an iuterest a certain not an eventual
one. Direct interest is a gain that will ac-
crue, or a loss that will be avoided, to the wit-
ness, by the immediate operation of the judgment
in favor of the party who produces him : as if
he is to receive part of the money recovered, or
would be liable to pay the costs or part of the
sum, if he lost ; an indirect interest is where
the advantage or loss Is more remote, as if the
verdict to be obtained by his oath could be used
in another suit for the witness, or the loss of the
suit in which he testifies would give rise to an-
other actinn against him. But whether direct or
indirect, the interest, in order to exclude, must
be apparent, it must not be eventual; and thus
this court decided in the case of Hewes vs.
Lauve, wheer the witness might reccive a be-
nefit from the judgment, yet as this was not cer-
tain, ke was not excluded. Now, what is the in-
terest of Fouque. His danghter is the wife of
the defendant : ifthe plaintiff vecovers, the com-
munity between her and her hasband will be
lessened. If the community is lessened, and if
Mrs. Vignaud dies without children, then



OF THE STATE OF LOUISIANA.

Fouque, if he survives her, will inherit so much
less from his daughter’s estate: here are certain-
ly too many cnﬁtingencies to create an interest.
And we accordingly fiud that this species of ex-
pectancy in another’s estate, is not, by the law,
considered as an interest either direct or indi-
rect 3 for, after establishing that criterion (di-
rectorindirect interest) it proceeds to exclude ex-
pressly the ascendingor descendingheirs. Now,
if they had an interest, they would have been
excluded by the general provision. It is clear,
therefore, that the law did not consider them so,
and before the code they were always admitted
in our courts, while interest alone was the rule
of exclusion under the territorial law,

1t remains then to be counsidered, whether
the exclusion of the father extends to the fa-
ther in law. 'There is nothing to shew this;
on the contrary, the exclasion being an express
one, in derogation of the general rule, must be
taken strictly.  All persons are good witnesses
who are of full age, not infamous, not interest-
ed, and who dov not come within the enumera-
ted relations to the parties. Here the witnesss
is not within either. He is therefore a com-
petent witness. ‘T'he interest of the wife, even
if that were of any consequence, is here gratui-
tously asserted. She may, or may not be in
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East’n Digtrict. community with her husband : that depends ou
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L~ coutract. Oc, if it should be presu:qahle, in

Bzaxamp & sz marriages contracted here, yet, it does not
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appear where she was mried. Al fhis ought
to have he enproven hy the nlaintify, is neces-
sary to support the objrction. Residai, the
wife has no interestin the cas» nraparly: until
the dissolution of the marriage, the hushand
is perfectly master of it. mav spend, dissipate,
or throw it away, as he pleases,

The objection, arising from Fouque heine the
vendor was mnot urged by the plainiiffs on the
trial 3 nor, is it mentioned in this court. Had
the objection been raised, all doubt wonld have
been removed by a release. But, thcre is no
doubt Fouque is perfecily inditferent. He is
insolvent, and the plaintiffs have accepied his
cession. And agnin, if Vignaud should lose
the siaves, they wouid be applied to the pay-
ment of his, Fouyue’s debts : so he is interest-
ed in the decisivn against us, and this action of
warranty, would be barred by his cession. At
any rate, if personally responsible on such war-
ranty, he can be so, for no more than the va-
lue of the negroes ; and the full amount of that
value would, in that case, go to the discharge
of his debts. 8o that he stands, in this view,
perfectly indifferent between the parties.

-t
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pohers, in veply. 1t is ervoneously assert- East'n District.
e ’ i Y July, 1820.
> a e
syndics of Fougue, These syndics bave not Bervare & st
paid any dividend ;5 the ovdinary creditors have  Viessvo.

¥ L

ed that Vellin, veceived a dividend from the

not received any thing, and some mortgages anl
privilezes are left unsatisfied. The syndics
have paid only to privileged and mortgage cre-
ditors, the net proceeds of the sale of the ob-
jects specially affected to the respective mort-
grges or privileges, as far as those proceeds
woald go. This was not received by Vel-
lio, but by the plaintifis, This fact is set
forth in the petition, not denied by the an-
swer, and admitted by the defendant at the
end of his argument on the merits. It was paid
to J. A. Bernard, the eldest of (le plaintiffs,
whom, though not of full age, the syndics did
not hesitate to trust with that payment.

The defendant maintains that Fouque never
was fufor. though he was named in the will and
had, in that capacity, assisted at the inventory.
In support of this position he states that Fougque
had done none of the requisites to complete his
appoz'htment; hiere he makes the enumeration
of all the duties required from a tutor by the
code 3 and because Fouque has willfully failed
to comply with these duties, ke was, says he,
therefore, mot a tutor, and ther¢fore there can

Vor. viir. 60
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be no mertgage attached to his property ae
such. nor can he be liable to awy of the conse-
quences to which a tutor would be lizble as such :
as if Fouque, or his assiguee, could be admitted
to plead his own wrong.  On the contrary, is he
not within the principle laid down by Pothier;
where he says that intruders are not entitled te
greater favour than legal administrators ?

The defendant further urged that Fouque did
not take upon himsell the admiuistration of the
minors’ property, because he has done only two
acls in relation to them, viz.: signing the in-
ventory and borrowinyg their woney. He for-
gets that we have it from himself, both in his
answer and affidavit on record, that between
those two transactions, many other took place
between Fouque and Vellio in relation to the
money of the mivors, He goes ¢n and says
that Vellio retained the property as executor and
that he was authorised to retain it by the will ;
that he administered it and disposed of it ; that
the sizning of the inventory was not an act of
administration ; that Fongyue never was the tu-
tor, and if se, that Veilio was equally tutor-and
that Fouque Lad oo right to call him to account.

I think I have satisfactorily established that
the siguing of the inventory, in the manner that
Fouque has done, is an act of administration,
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because that inventory conld not have been Pt Dliztié)ct
made without the intervention of a tuter, and if \}V‘;
legally appointed, the lien wouid have allecied pinvin & an
his properiy from the day' of his appointment,  vionnor
though during the year of the executcrship he
would have bad no otier act of adminisiration
to perform, than that of attending the inventory.
The executor, it is true, was anthorised by the
will to detain the property 5 but by Iaw he was
bound to give it up at the expiration of one
year, and it was the daty of the tutor to enforce
that provision of the law 5 and if he continued
to administer and dispose of it, after that peri-
od, it was wrong in the tutor to suffer i, and he
or his assignee can certainly not be admitted to
be benefiled thereby. 1 have likewise proved
that Vellio was no tator, having made his elec-
tion, and that, therefore, Fouque alone was tu-
tor ; and that even if Vellio had also been tulor
this trust would have been su-pended during his
executorship, as being incompatible with it
and therefore it is clear that Fouque hadnoton-
ly the right to call him to account, but that it
was his bounden daty so to do.
The defendant next takes a new groand and
maintains, fsi. that the special morigage, men-
tivned in the deed of July 2d. 1512, wast be

first discussed : and. 2d, that the nole, also
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Eastn District. mentioned in the same deed, must be pro.luced ;
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Jor, says he, at any rate, if the purchuser be

Beanaro & av. obliged to pay, he ought to have the beuefit of a
U
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subrogation to all the rights of the contracting
party. Inreply I shall first observe, that wei-
ther of those grounds have been urged in the
court below, where even he would not have been
admitted to urge them, as they were not plead-
ed, aud that thus the plaintiffs conld not have
come prepared to meet them. I therefore main-
tain that it is now too late. that the court cannot
listen thereto 5 but even admitting (which I by
no meaas do) that they could now he pleaded,
it would be very easy lo shew that they caunot
avail the defendant.

In the suit against Fouque and his syndicsin
which we have recovered the jndgment on which
this action is brought, and the records of which
1s in evidence in this canse, we have set forth
the wnanner in which the several slaves mortgag-
ed were dispose:d of, to wit: that some were
dead, and others were subject to the privilege of
the vendors for the amouat of the price for which
they were sold to Fouque ; and that the net
proceeds of the sale of the remainder were paid
to us by the syndics ; these facts were not de-
nied ; they are confirmed by the tableau of dis-
tribuiion filed by Fouque’s syndics, which ta-
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bleau has been iutroduced as evidence in this
ca e the defendan ; for there the syndics af-
ter baving sold every property surrendered by
Kouagne, apply the proceeds of each to the pri-
vilege or mortgage to which it was subject 5 and
theve it appears that no other proceeds were ap-
plied to thr special mortgage than those which
we have accounted for in our demand  Aad if
this ground h.d been pleaded, it would have
been easy to introduce at the trial any furiher or
cotlateral evidence to establish those facts.

Lu is asserted that the ceriificate of the recor-
der of worigages mentioued in the act of the 2d
July, 1812, excludes the presempuon of any of
the sfaves being subject to other charges. We
contend that this certificate proves wnothing a-
wainsi the privilege of the vendor, in as much
as tiie sate may have been made by private in-
strument. aud afterwards recorded before a no-
tary. If it appears on the face of the instru-
ment that the price be due, the privilege lies
without needing to be recorded with the regis-
ter of mortgages. Civil Code, 470, art. 73, 468,
art. 68.

The same observations apply to the produc-
tion of the note 5 for it is to be presumed that
it was delivered by Vellio to the syndics of
Fouque, becanse had they not been satisfied on
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Eastn District. this subject, they would not have paid us the
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proceeds of the property mortgaged, to secure

Beanano & ar. the payment of said note.
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VieNAUD

Besides, we shall remark, that the minors
were no party to the trasaction hetween Vel-
lio and Fouque, when the latter received their
money ; that the note never caume to their pos-
session, and therefore, they cannot be held to
produce the note : when the defendant will
have discharged their claim, he will of course
be subrogated by the operation of the law to
all their rights boih against Fruque and against
Vellio, and shalil t.erefure, he entitied to claim
the note if he thinks proper, in whosesvever
hands it may be,

Oune of the grounds velied on by the defen-
dant, and on which he much insists, is the want
of recording our tacit mortgage, I have no-
thing to add on this subject. Bnt, having stated
that at all events, this mortgage would lie from
the 2d of July, 112, because Fouque on that
day received the money, and the tacit mortgage
was on the same day virtually recorded, by re-
cording the deed. executed before Quinones, in
which the capacity of tutor and carator was
clearly set forth ; and having stated also, that
this was anterior by nine days to the recording
of the sale of the slaves from Fouque to Vig-
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-vaud ¢ the defendant endeavours to prove by M,sut[; Districr.
the reason of the law, that the date of bis pri- A~
vate deed of sale, which is the 22d of June, Brr~anp & ar
1811, and not that of the recording which is Viowscn
the 11th of Juiy, 1812, must prevail against the
plaintiffs, as they are not those third persons
whom the code had in view, when ils provi-
sions on that head were enacted.
Those provisions are clear, they admit of no
exception, and however ingenious the argument
of the defendant’s counsel on this subject may
be, we will confine ourselves to quote the sta-
tute in reply, which prevides ¢ when a law is
clear, and free from all anbignity, the letter of
it is not to be disregarded, urder the pretext
of pursuing its spirit.”  Civil Code, 4, urt. 13.
The delendant remarks, that during the
whole of this controversy, we consider Fouque
as incurring the responsibility of a tutor, be-
cause, he acted as such ; and he asserts that the
law has no such provisions, and here he enume-
rates many acts which he pretends that a man
may do without incurring that responsibility.
He forgets that he has himself maintained that
Vellio, for baving done one of these acts (in
1813, after Fouque’s failure) had iucurred that
responsibility which he now endeavours te
throw from Fouque, pretending that these ef-
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Eastn Dstried fects ensue only when one takes upon himeei!

July, 182
N g

the administeation of the properiy. Here the

Bervaen & & compliment of ingesuily weil may be returned

vs.
Vienaup.

to the defendant’s counsel 3 for in truth, his ar
gament is a very iugenious one 3 hut what can
it avail the defencant?  Does it go any way to
disprove the fact of Fouqgne’s having received
the momey of his wards, when he styled himself
their tutor 5 and when iu fact, he acted as sach ?
Aguin, shall he, or his assignee, be adaitied to
take advantage of his own wrong. iu violatiug
every daty which the law impo-es vn him. and
designedly employing the circuitons means of
loan, in order to avoid that very respousibility
from whiclh the defendant’s coun-el in vain at-
tempts to exonerate him ? <« He signed, says
he, the iuventory, and borrov.ed the mouey;
thisisall.” We do not conceive what he could
have done more.  For by this, he got the whole
of his minors’ estate: and if a consideration of
the nature of the one set forth by the defendant,
could prevail on the court, we would beg leave
to lay before them the sitnation of unhappy
orphans despoiled of their whule fortune by thie
very man to whom their dying mother entrust-
ed them. avd agiinst whese fraudulent coufrl-
vances they were utierly defenceless. Itis to
guard agatust such abuses, that, those benevo-
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lent laws have been enacted, which we invoke, Eastn Ulizt(}'(i)ct-
and think it the duty of ti:e court to enforce. v~
Of what can the defendant complain? He Buaixaun & ax.
lived in the same house and family with Fou-  Vieraws.
que, and bad thus an oppertunity of knowing
that ke was entiusted with the tatorship of the
minors. Had he inquired at the probates’ of-
fice, he would there have been informed that
Fouque had intervened in that capacity, at the
inventory of their mother’s estate; had he gone
to the recorder of mortgages, ou the 11th of Ju-
ly, 1812 (the only legal date of his convey-
ance) he ceuld likewise have kuown therve,
that Fonque had acted as their tutor, and-re-
ceived 835000 of their money, on the 2d of the
same month,
It is asserted, that none of the parties iute-
rested saw in the transaction any thing but a
common debt, secured by special mortgage. Vel-
lio, says the defendant, considered ¢ it so, when
he proved the debt: Fouque, when he put it on
the bilan ; the syndics, when they made the di-
vidend, and the plaintiffs, when they received
it.”  This assertion, we most positively deuy.
If Vellio was not deceived 1.y Fouque, then
he thonght surely that he was entrusting the mo-
ney tothe tutor of the minors 3 and if he conniv-
ved at this transaction, then he, as well as
Vor. viir 61
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Fouque, and the latter at any rate, saw in 1t
what it effectively was, the means of possessing
himself of the monies of his wards, withoat in-
curring the legal responsibility.  As to the syn-
dics and the plaintiffs, they saw and could see
nothicg in it, but the oue payingand the other
receiving what was legally due.  Moreover how
can the acts of Vellio. Fouque, or the syndics,
affect the rights of the plaintiffs?  As to their
own act, they received the movey on acconnt of
their claim, and this is all. Lt will, certainly
not be seriously confended, that thereby they re-
nounced their legal remedy to recover the ba-
lance. On the exception to Fonque’s testimony
it 1s pretended, that the exclusion of the ascen.
dants does not extend to a father-in law 5 that
the community, beiween the defendant and
his wife is not proved, as it does not appear
where they were married, that the objection of
Fouque’s being the vendor, was not made onthe
trial, nor is it mentioned in the record, that Fou-
que is insolvent, and that the plaintiffs have
accepled his cession.

This last point is denied s the plaintiffs conld
neither accept nor refuse his cession, heing mi-
nors, nor did they accept: that Fouque is the
vendor, 1 asserted al the end of my argnment ;
the fact appears thronghout the record, and need
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wot therefore be arzued, to enable the courl to FasUn District.
2 ’ July, 1820.

apply it either to the merits or the exceptions in o~~~
Benn srn & an
T3

The case cited of Hewrs vs. Luuve does not V3o
apply.  The eommunity need not be proved,

the cause,

because it is presumed by law 5 nor is it materi-
al where the defendant and his wife married :
for, when a married couple emigrate from the
country where their marriage was contracted to
another, the laws of which are different, the
property which they acquire, in the place where
they have moved, is governed by the laws of
that place. Gules vs. Dueis’ heirs, + Martin,
619. Ou the first point, I wili confine my-
self to a singie observation. Marriage is pro-
hibited between ascendants and descendants.
‘Would it be lawful, to marry oue’s mother-
in-law P—1If not, the principle applies to the evi-
dence. *

ROWLETT vs. GRIETV S SYNDICS.

ArpeaL from the court of the first district. A partner,
who pays part-
. .. nersaip  debts,
Dersieny, J. delivered the opivion of theissuwrogatedto

. . - the croditor’s

court. ‘The plaintilf, a2 merchant of Loundon, rghs, ontie
. . . joint property-

was a partuer in trade with Samnel Corp, a 7P

*Tae opmon of toecoary, in this case, 1snot printed now, the
the time for the application for a refieziing naviag been catended
by consent, and not bemng eapired wuen this shect was put to press.
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East’n District. merchant of New-York. They traded in Lon-

July, 1820.
(e W

RowLetr
73

don, nnder the firm of Rowlett & cn., and in
New-York, nader the firm of Samuel Corp,

Gurevesers- alone,  In the year (799, Rowlett sent to

DICS.

Corp for their joint concern the ship Cuesa-
peake, richly loaded, which Corp sent to New-
Orleans, consigned to one Samnel Watson, af-
terwards superseded in this agency by George
Pollack, who was himself sncceesded in it by
John Grieve, of whose creditors the defendants
are syndics. At the expiration of the agency
of Pollock, part of the proceeds of the cargo of
the Chesapeake, consisting of outstanding vebis
some of them secured by movtgaze, and a cer-
tain plantation, in the parish of New-Orleans,
boazht with the said proceeds, were delivered
by Pollock to Grieve. Grieve, having after-
wards become bankrupt, pnt all that propetty in
his bilan as his owa, an‘l the object of the pre-
sent suit is to recover it fra n his synadics.

It appears that Corp. independenily of his
connexion with Rowlett the plaintiff, was a
partner of the mercantile honse of C ap, Ellis
& Shaw, of New-York. with whom Grieve had
dealinga 5 and that Grieve, being a creditor of
that honse, pretended to apply Corp’s particu-
lar property to the payment of tha' debt. Bat
Grieve, as the successor of Pollock in the agen-
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cv of the hnsiness of Corp and of Rowleft, must Basn District
July, 1820.

he niesuined fo have kuown that the proceeds (o~~~

of the Chesapeake belonged to that concern ; RO‘:};T-TT

uei her could te be ignorant that Rowlett, on the Gruve's stx

expivation «f his partnership with Corp, settled e

and paid sll biis debts, and wasof course subro-

gated to the rizhts of the creditors of that part-

ners«ip on the joint propecty. But, whether he

knew i or not, the fact heing that the propﬂ'ty

here claimed i< the proceeds of the Chesapeake’s

cargo, belonging to the concern of Corp & Row-

lett, and subsequently to Rowlett alone after

payment of tire debts of that concern, and there

being no evidence that Grieve was induced to

make any advances to the house of Corp, Eliis,

& Shaw, from a belief that he held in his hands

property belonging to Corp, as a kind of pledgc

or security, the property claimed must go to its

real owner, William Rowlett.

It is, therefore, ordered, adjudged and de-
creed that the judgment of the district court be
affirmed with costs.

Smith for the plaintilf, Livingston for the de-
fendants. ‘
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Yast’n District.
July, 1820 PATTEESON (%' AL. vs. MGAHEFYF,
YN

PATTFRSO! C
" ArpeaL from the court of the first district.
vs.
M’Ganey. . . ’
DerBieNy, J. delivered the opinlon of the
A factor has

a lien, on the court. The plaintiffs attached +# bales of cot-

goods of his . . . ’

principal inhis tou helonging to the defendan: Daniel M’Gahey,

gg',',ffal?;h;lzz prm’ed their debt aud obtained judgment 5 but

of bis account- Wiy Ritz, in whose possessinn the cotton was,
claims to be paid. in preference to the plaintiffs,
the amount of his account of advances to M’
Gahey.

It appears that, since the month of Septem-
ber, 1819, a course of commercial dealings were
carried on between Fitz and M’ Gahey ; Kitz sel-
ling him goods on credit, and paying his drafts,
and M Gahey sending him cotton from time to
time. Fitz’s books show that he sold that cot-
ton for M'Gahey’s account, and carried the
amount of sales {o his credit 3 and that, at the
time when the attachment took place, a balance
of three thousand three hundre:l and fifty-three
dollars, and eighty nine cents, were due from
M-Ghey to Fitz. There can be no hesitation
in saying that between men thus connected,
whether they are viewed as prinaipal and agent,
or as creditor and debtor, property so situated

must be considered as liable to the payment of
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the advances made from one party to the other. East'n District
. - July, 1820.
- Luis a principle of the law-merchaut, settled by “_2
repea ed decisions, that the factor has a lien Parrinsos
upou the goods of his privcipal in his hands, ol
for the geueral balance of his account; but
when the factor, being the creditor of his prin-
cipal for advances already made, receives from
him a consignment of preduce for sale, that
principle applies with particular force ; for such
consignment is evidently a remittance. For
the balance then, which was due to Fitz pre-
vious to the aftachment, we say that he has a
right to be paid out of the proceeds of the cot-
ton consigred to him. We have not been able
to ascertain whether the account last produced,
purporting to be for acceptances by him made,
on account of the cotton, is included in the ac-
count taken from his books, though we pre-
sume it must be. The objection raised by the
plaintifls against the production of that account,
is. we think, without foundation ; the claim of
Fitz comprehending the advances made on the
cotton, distinctly from the general balance as
per account annexed.
It has been contended that whatever lien
¥itz had on the 4+ bales of cotton, he has lost
it by taking a mortgage on sundry slaves and
immoveables, the property of the defendant aud
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East’n District.
July, 1820.
-
PaiTrRRSOYV
& A
8.
M¢GaHEY.

CASES IN THE SUPREME COURT

giving him one year’s credit to pay the sum
therein recognised to be due him. 1f it cled?
ly apperred that the sum, for which the wmort
gage is given, includes the amonnt here claim-

ed, it wonld be worth enquiring, if ¥i‘z bas. in
reality, given up his lien on the cotton by taking
the mortgage. Buat althonzh it is admit ed =t
at the dare of the attachment there was noother
debt due from M'Gihey to iz, taan t.e ac-

count presented in this case may establish, U.ere

“is no certainty that the morizize includes it

If a note, nnt
payable to or-
der, given in
payment of
goods be mis.
laid, and the de.

because the attachwment ard the mirtgage are
both of the same day, and the debt mentioned
in the mortgage may, for aught that appears,
have been created afier the attachment was laid.

1t is, therefore, ordered, adjudged and de-
creed that the judgment of the district court be
affirmed with costs.

Smith for the plaintiffs, Turner for the de-
fendant, JMorse for the claimant.

NAGEL vs. MIGNOT.
Hee the argnment of counsel, in this case, 7

Martin, 657—507.

Dersieyy, J. delivered the opinion of the
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court. ‘['hkis is an action to recover the amonnt
of a noie of hand said 10 be lost. I'lke plain-
tfl does not allege that this loss has been occa-
sioned by a fortuitous event, unforeseen acci-
dent or overpewering force, the only cases, in
which the law permits the introduction of ver-
bal evidence to establish the former existence
of a wriiten title, and to prove its contents.
But he says, that the provision of eur code,
which excludes oral evidence in other cases, is
not applicable to commercial matters. of which
kind he alleges this transac ion to be. Sup-

posing, however, such exemption to o'itain in fa--

vor of commercial dealings, we do not see its
applicability to the present case. Negociable

489

T

East’n District.
July, 1820.
- Y
NAGEL
vs.
Mig~oT.

fendant does
not tlcad pay-
meat, the co rt
willbe s t1sfed
with sl evie
dence of ns be-
ing miskuid.

notes, payable to order or to bearer, are indeed -

considered as drawn in the course of trade,
and are governed by the same rules as bills of
exthange. Buat, what stamps upon them the
character of a mercantile transaction, is their
negotiability, or liability to be bartered away
for the convenience of commerce. Take that
feature from them, and they become simple obli-
gations between man and man, which, so far
from bearing any resemblance to commercial
transactions, are entirely confined at home. and
untransferable, except under conditions adverse
to the nature of commercial dealings.
Vor. viu. 62
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East’n District.
Juiv, 18290
|V o'

NAH-L
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The note in this case, not being negotiable,
we cousider the article of our code, which is
relied on by the defendant, as applicable to this
claim, and we think that the plaintiff cannot re-
eover the amount of the note, merely on mak-
ing proof of its former existence, without shew-
ing that its loss happened through one of the
canses expressed in the said article; unless he
has, by some admission, relieved the plaintiff
from the necessity of proving that fact.

We will proceed to examine first, whether the
plaintiff has shewn sufficient canse to entitie him
to establish his claim by oral evidence ? "T'he law
requires proofofa fortuitous event, from which,
as we couceive, the loss of the title may be fair-
lyinforced : fur, the case can hardly be suppos-
ed, where a vitness could swear absolutely to
the loss of the title, unless he had lost it himself.
The French text speaks of the accidert by
which the party may have lost his title, par lequel
il auroit pu le perdre. Somewhat differing in
thatfromthe Koglish, which says : ¢the eventby
which he has lost it.” < If in the fire and pil-
lege of my house (says Pothier, in his treatise on
oblicativng, no. 781) 1 have lost any papers,

aac -3 which were notes from my deblor, to

¥

wron £ had lent money, I ought to be admitted
to prove, by witnesses, the sum which I leut &c.
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+01

In the ahove case, it is necessary that it should Faewn vistrict.

July, 1820.

be admitted, or that I should prove, that my . ~u

house was burnt or pillaged, befire T can be
permitted to introdnce testimonial proof of the
loans of money, of which I pretend to have
lost the written evidence.” It is enough then
to prove a fortnitons eveat, by which it may be
fairly presumed, that the loss complained of,
was occasioned 3 for if nothing short of a depo-
sition, that the title was <een by the witness, at
the very moment of its destruction, was deemed
sufficient, it would hardly ever happen that the
loss of a title could be supplied by oral proHf.
But the fortnitous event, by which the loss is
presumed to have been caused, must be proved.
Was any such thing done in this case? We
are inclined to think that enough has becn
shewn to open the door to testimonial proof.
‘What amounts to a fortuitous event, in caces of
this nature, must greatly depend on the kind of
title which has been lost. A nole of hand, sent
out for collection, is exposed to more hazards
than a sealed bond or a bill of sale in a desk.
If when carried about, it should drop from the
pocket of the carrier and disappear, » ould not
this be a fortuitous event, with regard to the
owner ? It would seem just to consider it so. In
the present case, a note, which had been so car-

NaseL
vs.
Misxur,
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East'n District. vied ahont, is veturned to the owner ata moment

July, 1820,

v~ Whea his shoo ds full of people.  May it not be

NaGeL
8.
Migx~orT.

reasanay v ‘alsreed, that in the bustle it was
mis‘e f vl ost?  And will not tht be snffi-
cient to give access to testimonial proof ¥ We
think it ought. fn all suits of this kind, much
is, of necessity, leftto the discretion of couris of
justice. The accidental occurrence mu-t be
weighed by them, and if deemed sufficient to cre-
ate a strong presnmption of the loss, ought to
open the door to oral evidence ; for after that
pronf is narmitte | to be introduced, they will,
in all cases of this nature, hear it with great
diffi.lence, and finally refuse it belief, if uot alto-
gether satisfactory.,

Bt should this interpretation still leave some
dwmht in the mind, 2¢ to the sufficiency of the
evitinre nraduced. in this case, to create a pre-
samption of the loss, there is one very forcible
reason why the rigor of the law, relied on hy
the defendant, should bead on oceasions like
this. Whether nothing short of some very se-
rione acci-lent will suffice to authorise the intro-
duction of oral testimony to prove the loss of a
written act, or whether occurrences of less mag-
nitude will be deemed sufficient, in case of the
loss of one of those papers which are usually
carried about, one thingis, at least, ceriain,
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which is, that a law, intended to guzrd against, Ea;:ﬂ:?ggct
the abuses of verbal evidence, cav be invoked (g~
ouly by those who deny absclutely the execu- N oo
iion of the wrilten act, the existence of whichis  Misso.
offeved to be proved by parol : for if the party,
against whoem the less of the written title is al-
leged. discloses, in any manver, that be isnot ig-
novant of its former existence, and does not plead
its extinction by payment or otherwise, there is
netl the same danger in admitting parol preof of
its contents, and therefere no reason to apply
with rigcur to his case the law above mentioned.
Is there in this case an absolute denial that
the note sued npon did ever exist ?  We think
not.  There are, to be sure, in the answer, ex-
pressions which would aniount to that, if they
stood alone. Buot the defendant pleads especi-
ally, in a mannper which destreys their force.
He first alleges that, at the tinie when the obliga-
tion is said to have been contracied, he was un-
der age and unable to coutraet 5 and further,
that the obligation, if ever contracted (which he
denies) was without any legal consideration.
Now, althovugh, independently of the general
issue, a defendant may set up other means of
defence, to use them in case the general denial
fails him, such special pleas must be consistent
with the general one, not contradictory of it. 1In
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East’n District. this case, the defendant begins by sayingthat he

July, 1820.
L™ e 4
NaGrL
vs.
Misnor.

did not execute the obligation ; but, by and
by, he savs that the obligation, if ever contract-
ed, was without any legal consideration. How
can he know whether it was or not, unless he
knows firstthat the obligation did exist? How
can he plead want of legal consideration, with-
out adwmitting tlie existence of the no'e ?  But
he first denied that the note ever existed. This
mode of pleadiug double, on facts within the
Eknowledge of the party, appears ivregular and
illegal, and is not in conformity with the positive
provision of our statute, which requires the de-
fendant to answer withoat evasion. He must
either deny or almit such facts. He cannot
say at once, that he did not, and that he did
execute the act for which he is sued ; and when
after having said that hie did not, he discloses in
other worils that he did, bis denial ought not to
avan dimn,

We, therefore, think, thatin a case like this,
wh-ve there is an implicit admission of the exis-
=y - st the written title, on the part of the per-
gids -- 291 satl to have execuwed it, there is no
octani vx {ur those rigid rules, which require
pi - st e loss of it by a fortnitous event.

We mike no mention of the bill of excep-
fa0m, talzen vy the defendant in the course of
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the trial below, the point which is contested in Bast'n Distict.

ity having been yielded in the court by the plain- w‘

tiff. Nacrx
‘We think upon the whole, that the judgment Maror

of the district court is correct; bat the judge

having omitted to provide for the security of the

appellant, in case the note should again appear,

we are obliged to reverse the judgment on that

account.

It is, adjudged and decreed, that the judg-
ment of the district court be reversed ; and thai
judgment be entered for the appellee, for four-
teen hundred and eighty nine dollars, he the ap-
pellee giving security to the appellant, in the
like sum, that he shall return him bhis note of
that amount, if he should again obtain posses-
sion of it, or indemnify him, if he shouid ever
be sued upon that note; it is further ordered,
that the appellee pay the costs of this appeal.

— s

SCHOLEFIELD & AL. vs. BRADLEE.

AprpeAL from the court of the first district. It is suffi cient
to place the
. g o rt t-

Several suits were brought by attachment [y & the

. . . custody of t]
against this defendant, his property was taken fy as it oo

thereon, and judgments were rendered in the 2*chedin te
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gast’n District. respective suits for the plaintiffs. The plain
wl, 1620. PR . . ]
tiff's, in the present suit, obiained a rule agaiust
TV b ) D

tenowerivnn  the plaintifls in the other suits, fo shew cause
AL.

&
ol why the proceeds of the properiy attached,
RADLEF. . R R . .

should not be applied to the discharge of thier

sarnishec’s . . . .

Rands judgment. Thomas Holt & J. Guddard, two

The debtor’s . . .
property, be. Of them, shewed cause, and prevailed in the dis-

comes the com- . ..
S stock i trict court.  The preseut plaintiffs appealed.

his creditors, in
case of insol-

vency only. The counsel agreed that the vecoml of the
suits against Bradlee, should constitute the
statement of facts.

With the record cawe a bill of exceptions
taken by the counsel of the plaintiffs to the opi-
nion of the district court, in rejecting parol evi-
dence to shew that the giods atiached had
never been in the possession of Hyde, the gar-
nishee. The district conrt heing of opinion
that evidence out of the record and the answer
of the garnishee was inadmissible.

Hoffman, for the appellees. T'he present case
comes before this court, in such a shape, as to
make it difficuli to come at the merits of it, with-
out a recurrence to the records of the cases,
lately deckued in this court, between the attach-
ing creditors 8. 8, Bradlee and Jos P. Brad-
lee, anle 21, and on that account, those cases
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Al - .
were made part of the statement of facts. The tastn nistict.

moiion or vole for the distribution of the pro-
ceeds of the property. aftached in the several
attachment suits, again<t S. S. Bradlee, was en-
tere 'Tat the instance of the counsel for Goddard,
the first attaclhing creditor, and stands on the
winutes of the court separately, in all the at.
tachment cases, being six in number, to wit:
Hult vs. Bradlee ; Goddard vs. same ; Lee &
Francis vs. seme ; Henshaw & Jarcis vs.
same 3 J. Homdiked vs. sume and Scholefield,
Redborn & co. vs. same. 'To the vule thus tak-
en and entered, cause was shewn by the coun-
sel for the appellants only, and the rule was
made ahsolute. The judgment of the ccurt be-
low, does not order that the proceeds of the
property attached at the suit of the appellants
only, be distributed &c. but that the' proceeds
attached in all the attachment cases, against the
defendant, be distributed according to the priori-
ty of their attachments. ‘I his judgment, there-
fore, must stand, unlessthe appellants can shew
we did not attach the property in question. The
transcript of the record sent to this court is im-
perfect, in as much as it does not give the rule
as takenin all the cases ; but should any difficul-
ty grow out of this irreguiarity, it can prove in-
Jurious only to the appellants, who were bound
Vou. viL 63

July, 180
SCHOLEVIELD
€4 AL,

8.
Branier.
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tastn Distnet. to bring the case properly before this court.

Julv, 1320
Nt?” NV e
ScrovrFtELD
&9 AL
vs.
BiaADLEE.

They complain that the judgment of the conrt
below is erroneous, and ask its reversal, and
this they must make out.  The presumption is,
that the jodgment is correct. A difficully is
now raised, which was not attempted in the
court below. Ttissaid that the property, attach-
ed by the appellants, cannot he shewn to be
the same attached by Goddard avd others, and
claimed by Juseph P. Bradlee. This we con-
tend, does fully appear from the record in the
case 5 but if it be vot the same, then the appel-
lants have no claim to make against the judg-
ment of the court. On the 23d of December,
1818, process of attachment was served upon J.
W. Hyde, and the property of the defendant,
S. S Bradlee, attached. On the 7th of Janua-
ry fullowing, the garnishee answers and sets
forth the property in dispute, as the property of
the defendant in his possession. Two days af-
ter, to wit: on the 9ih of January, 1819, vwhen
the property of the defendant had thus been
made known by the answer of the garnishee, the
present appellants prevail on the sheriff to seize
and take possession of it under their attach.
ment, even after the garnishee had returned that
same property in‘o court as attached, once alrea-
dy by the present appellants. A claim to the
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property, thus attached, was filed by Joseph P. B stn istret.

naly, 1520,

Bradlee, as well in the case of the present ap- .~ O
pellants as in those of the other attaching cre- S My
ditors. ‘That claim was decided against the vs.

' Buiprer,

claimant in the court below, and on appeal the
jadgment was confirmed. Can the appellants
now be listened to, in their attempt to show that
the property wow in dispute is not the same
claimed by Joseph P. Bradlee 7 But the testi-
mony, on file, in the case of Lee & Francis,
which makes part of the record in tuis case, re-
moves all doubt on the subject.  The return of
the sheriil, to the writ of attachment of the pre-
gent appellants, describes the property attach-
ed in the same manner, as it is described in the
testimony above referred to, and proves it to be
the same.

Having removed the difficalty, which has ori-
ginated in this court, we now proceed to exa-
mine the cause, shown in the court below, why
the rule taken shonld unot be made absolate,
f. That the property in dispule was not ia the
possession of the garnishee, at the time of the
service of our attachment upon him. 2. Tnat
no sufficient levy of onr attachinent was made
upon the property, inasmuch as there was no
seizure or corporal prssession tuken by the
sherilf. In support of the first polat, pavole evi-
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Eastn District. (tence was offered ia the court helow, but was

July, 1820,
v/

SCHOLFFI®LD
& ar.
8.
Buaniee.

deemed inadmissible. and a bill of exceptious
was taken by the appellants. The rveturn of
the sheriff to the writ of attachment must be
taken for tiue and parole evidence isinadmis-
sible, to prove the contrary. We further con-
tend that the fact attempted to be disproved was
settled hy a judgment, in one of the cases which
now form part of the record in this case, and
that the appellant was completely stopped there-
by. That judgment cannot he said to be res
inter alios a ta, bezause it makes pait of tie ve-
cord in this case. The appellauts obtai ed a
judgment, in this court, against Joseph P. Brad-
lec, upon the same testimony which now makes
part of the record, filed in Lee & Francis vs.
8. S. Bradlee, and now ask leave to prove the
testimony not irue and consequently the judg-
ment erroneons. This we say the court below
was correct in refusing.

2. We come now to examine whether there
was a sufficient levy of our attachments on the
goods, the proceeds of which are now the object
of controversy. Upon this point, we contend
that the return of the sheriff is conclusive. He
tells us that he did attach all the goods, &c. in
the possession of the Messrs. Hvdes, belonging
to the defendant. Who can be heard to contra-
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dict this retarn ¥ But admit, for 2 moment, that Best'n Distriet

our atiachments were iucowplete. nutil it ap-
peared, from the answer of the garnishee that
he had property belonging to the defendant,
Surely that cannot be pretended after answer
made, and a statement of the properiy given into
court. The property then, atleast, may be said
to be in the custody of the law. 'We place much
reliance on the fact that the property attached by
the appellants had been, two days previously,
described aod veturned into court as in the pos-
sessin of the garnishee and that, not only in
our atlachments, but aiso in that of the appel-
lants. "Thas, it appears that ihe boasted dili-
gence of our opponents cousisted in wrestiug
the key of the store, in which the gods were
deposited. from the garnishees, to wit: Messrs.
Hydes, and taking what they please to call cor-
poral possession of them. Let it be remember-
ed, that the store in which the goods were depo-
sited was occupied by the Hydes 3 the rent of
it was paid by thewm and that no other person
had any other control over it.  These facts are
fully established by the testimony in the case of
Lee & Francis, making part of the statement of
facts. But all this enquiry, we contend, the
appellants are stopped from making, by the de-
cision of this court between the attaching credit-

July, 1820
-V N
€040 < FikRD
AR
v
Branues.
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pasn Distmet, ors and the claimant. There is no weight in

July, 1820
o'V

SeHOLEFL. LD
& an
vs
Baavrug,

the objection that, with regard to the appel-
lants, it is res inter alios actu, because it forms
part of the record in the present case. The
claimant there contended that Sweetzer, the
agent of Joseph P. Bradlee, took possession of
the property in qaestion before the attachmeat,
tu that particalar case, was levied.  But, in an-
swer to this, the court say ¢ I'he grods were
thea in the custody of the law.” Now, itis
clear that, if that be true with regard to the
claimant, it must be so with regard to subse-
quent attachments.  How came the property ia
the custody of the law? The answer must be
ay force of the writ of attachment in the case of
Goddard vs. Bradlee.  Upon this principle
have the apnellants oblained a judgment against
the claimant, aad wiil the court now hear them
to show its incorrectness ?

Admitting, however, that we were reduced to
the necessity of snpporting our attachment by a
recurrence to our statutes alone, the result maost
be the same. Under our attachment law of the
10th of April, 1303, some doaht might exist, as
there is no provision respecting garnishees ;
but the law of the 20th of March, 1811, enlar-
ges the remedy, facilitating a discovery of the
property of an abseat defendant It is con-
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tended that this latter law was intended for the kastn District.

R . . July, 1ol
discovery of the rights and credits ouly 5 the o~ ~C

words of the acl, however, do not authorize Scnpmme

& n.
such a construction, for the garnishee is requi- e
RANLEF-

red to answer touching the goods, chattels, mo-
neys. &c. of the defendant in his possessicn,
This is an act to extend a remedy heretolore
but imperfectly given, and shonkd, therefore, he
liberally construed. 'f he great chjectin view,
in creating garnishees, was to prevent the sei-
zure of the property of third persons, and to
prevent the litigation attendaut on such ervors.
The comrt mnst Le sensible of the fraudnlent
practices, a construction such as the appellants
countend for mu-t give rise ts; for a garnishee,
when snmmoned to answer. might bave the pro

perty of the defendant so intermingled with his
own as to prevent the sherifi toucving ity buton
the service of process, at the eni. of one hLe
might wish to befriend, he might point out the
property to the sheriff and thus defeat the prior
attachment. All such evils and inconveuniencies
are avoided by recognizing the principle that
service upon the garnishee binds the property
in his bands, and that is in cenlormity to the
principle practised upon under the custom of
London in cases of attachment, as also the at-
tachment law of Pennsylvania. (See Sergeant
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Eas'n District on attachinent, 12, 14, 12 and 20, and 1 Mass.

July, 1520
N e
ScrowsFizan
&AL,
ve.
Branuws.

T. R. 117, 'The fact that the property attach-
ed was sold by order of the court, upon appli.
caiion of the appeliants, is much relied vn, bat
can have no weight : for the ovder of the sale
was masde in such a manner as to pre-erve the
rights of all others concerned.  The property
was perishable, which made it necessary that it
should be sold, and it was deemesi hy tue court
unnecessary that it should be sold in the nawe of
all the attachingcreditors. 'The proceeds weve
ordered to be held subject to the further crder
of the court, with a view that previous liens mi: ht
be first satisfied. Such is the usnal mode 1 a
coart of admiralty, and is often practised in a
court of common law.

G rymes, for the appellan‘s. We contend that
the judgment of the court below is erroneous, in
ordering the proceeds of the property attached
by us, to be paid over to other attaching credi-
tors of the defendant, when it does not, nor can.
not be made, appear that their attachments were
ever levied, on the property the proceeds of
which are pow in question.  The appeliees, in
support o that judgment, bave attempted to
shew thal !l eir attachrments were the first levied

upon this property 3 but neither the return of
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the sheriff, nor the answer of the garnisi:- gastu visuier.
ee, shews it to be the s.me. 'The return Julg, 1536
YR

of tue sheriff in our case, is quite different scxorzrizin
trom that wade in those of the appellees, and Y
we conlend thal the answer of the garnishee P7*7™
dues not embrace it, because he never had it in

his possession. 'I'he appellees caused their at.
t.chments to be served oa Hyde, the gar-

pishee, under an entire ignorance of the exist-

ence of the property we have attached, and te vur

exertions alone, are they indehted for the disco-

very. 'T'hey are now siriviugto reap the fruits

of our labor, and would fain imitate the lordly

lion, by making jackals of us, to run down their

prey. The proceeds in question are the same

returned into the court by the sheriff, as the pro-

ducts of the sale of this property, made by or-

der of court in our case only. In the order of

sale, no mention is made of any other attach-

ment. 1t was certainly incumbent on the appel-

lees, to shew that they attached this same
property ; but the court below did not only dis-

pense with that, but refused to hear our testi-

mony to shew the contrary. To this opinion a

bill of exceptions was taken by us, and should

this court think we were bound to preve the ne-

gative, this case must be remanded to give us

an opportunity of so doing. The court will ob-

VoL. vIil. 64
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East'n Disirict serve that this is not the only property belong-

July, 1820.
Nt N

ing to the defendant, and attached by his credi-

Seworsmiein tors,  The Hydes had a large amount in their

& L.
vs.
BrapLee,

possession, to which we never laid any claim,
and which has been sold by order of court, on
application of the appellees. 1t is alleged that
the sheriff’ received the key of the store, con-
taining the goods on which our attachment was
levied, from the Hydes: but, can any person for
a mement, believe that these gentlemen wouid
have delivered to the sherifl the key of a store,
in which there was a large amount of property,
without an order of court, and at his mere re-
quest. ‘
Admitting, however, that the property in
question was in the possession of the Hydes,
there never was any other levy of the attach-
ment of the appellees, than by citing the Hydes as
garnishees. 'This, we contend, was not a suffi-
cient service of the writ. Itmay bind the rights
and credits of the defendant, in the hands of the
garnishee, but nothing more. The act of
the legislature of 1805 gives the remedy by
attachment and by the words of the writ there-
in given, the sheriff is commanded to seize and
take info his possession, the goods and chattels
&c. of the defendant. The sheriff is likewise
required to execute the said writ in the manner
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therein directed, and to make a particular re- Pastn District.

turn of all goods, &c. which he shall have at-
tachied, or seized by virtue thereof. The re-
turn of the sheriff, to the writs of attachment
sued out by the appellees, shews that nothing
of the kind has been done by him.

The law has been complied with in the ser-
vice of our attachment only, and it is, therefore,
the only one which can bind the property. Bat
it is contended by the appellees, that the act of
1811 has altered the former law, so far as to
make it no longer necessary that actual posses-
sion should be taken, where property is attach-
ed. There is nothing in that law from which
such an inference can be made. 'T'he object of
that law was to enable the credilor to aitach
the rights and credits of his debtor, in the hands
of a third person, and in that case only, lcaves
the amount to be developed by the answer of
the garnishee. An actual seizure is not dis-
peused with, in all cases where it can be made ;
and it is, with reerence to rights and credits
only, that the authorities cited from Sergeant
on attachments wmust be understood.

Dzereiexy, J. delivered the opinion of the
court. ‘The plaintiffs having attached the pro-
perty of the defendant, and obtained judgzument

July, 1820,
T Nt
Stu «riELD
&7 avc.
s,
BuraoLer,
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East’n Distnct. against him, were proceeding to have it levied

July, 1820

ScuHoLt FiELn
% AL

vs.

Bravpes. |

on the proceeds of the goods attached, when
Thomas Holt interfered and pretended to be
paid in preference to them ; being an attaching
creditor of the defendant’s property of an ante-
rior date. T'hiree questions arise on this con-
test: 1. Is the property attached the same 2
2. Are both attachments equally regnlar and
complete 7 8. Has the first attachiug crediior a
right to be paid first ?

I. The property in dispute consists in goods
of the defendant, which had been in the p:sses-
sion of Charles B. Sweetzer, an agent of his,
and which Sweetzer, on leaving this ¢ untry,
hadd placed under the care of Wi, acd Joseph
Hy(]e, of this place, according to instructions
from his employer.  "The goods were not receiv-
ed from the store in which they were deposited ;
but the key of tie store und tie invoices of the
goods were delivered to the Hydes. "Things
were in that situation, when Themas Holt laid
the first attachment on the property of the de-
fendant in their hands. T'he answer and depo-
sitton of J. W. Hyde, as garnishee, establish
the facts, as above stated. The plainiiffs in
this case and several other creditors afterwards
laid attachments also on tPe goods of the defen-

-
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dant in the hands of J. W. Hyde. His an- Fast'n ‘;’rg})gﬂ-
e d, FAV R
swers are the same in all cases. ——~n—

Bui, the plaintifls, soe days after having at. Sooemree

& AL,

tacked the property, in the same lands and in ™
RADLLEF,
the same manner, as the other creditors, caused
the sherifl to altach, particularly, a certain quan-
tity of goods in u store no. 4 Biewville-street.
Are fthece gnods distinet from those which had
been already a'tached in the haods of J. W.
Hyde? An attempi has heen made to shew
that they are 3 and, hy the manner in which this
second attachment is described. some doubt has
been created respeciing theirideufity 5 but. from
an examination of the records of the several
suits hrouzit against "Samuel 8. Bradlee’s
property and the whole conrce of these pro-
ceedings. it evidently reenits that the goods here
in dispute are the ideutical goods which were
placed under the care of the Hydes, by Sweet-
zer, and which, bavirg been aftached in the
hands of J. W. Hyde in this cuit and several
others, were claimed by joseph P. Bradice, and
finally released from that claim by the judgment
of this court. Should it, however. he deemed
satisfactory that direct proof should be guoted
in support of that belief, it may be found in the
sheriff’s account of the sale of thegoods, wlere,
among the items, deducted oul of the gross
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Fast'n District. amount, he mentions the store rent and other

July, 1820.
A g

SCHOLEFIELD
& AL,
vs.
BRADLEE.

charges which he paid to the Hydes, and the
costs of court in all the attachmeunt suits carried
on against those very goods; and it may be
further proved in the testimony of J. W. Hydes
who swears that the store in which those goods
were placed, and of which the Hydes paid the
rent, is the same store in which the same goods
were afterwards sold by the sheriff.

The bill of exceptions, by which the plaintiffs
complain that they were not permitted to show
by oral testimony, that Hyde, the garnishee,
never was in possession of the goods attached
in this case, we think, canuot avail them. 'T'hey
themselves attached in his hands these identical
goods, before they pretended to attach them
again in another form. ‘There is abundant
proofl on record tiat Hyde had them in his pos-
session, and among others the sheriff’s account,
and return, against which we think that oral evi-
dence could net be received.

II. The second ground, insisted on by these
plaintiffs, is that their attachment is regular and
right, while the others are insufficient. The
fact on which they rely, in support of that as-
sevtion is, that not content with attaching in the
haods of the garnisbee the property of the de-
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fendant, as did the other creditors, they after- Bast’n District
. . s . . July, 1820.

wards caused the sherilf to take it into his parti- v~

cular custody. We think, however, not only Scaorerizrn

. . & arn.

that an attachment in the hands of a garnishee vs

is sufficient to piace the property in the custody Braseer.

of the law 3 bat that, after the service of such

an attachment, the sheriff had no right to goand ~

take the property from the garnishee, without

a further order of the court; and that, by

taking it,'he has neither hettered the situation of

these plaintiffs, nor made the condition of the

others worse.

IT1. These plaintiffs contend that the first at-
taching creditor has no right to be paid in
preference to them. in other words, that the pro-
perty attached ought to be distributed among
the attaching creditors. We know of no cir-
cumstance where the property of a debtor be-
comes the common stock of his creditors, except
that of insolvency. The debtor in this case is
a foreigner, and resides abroad. He cannot
claim the benefit of our insolvent laws, nor can
his creditors invoke those laws in their behalf.

It is, therefore, ordered, adjudged and de-
oreed, that the judgment of the district court be
affirmed with costs.
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MARIE vs. AVART'S HEIRS.

Arprravn from the court of the parish and ity
New-Orleauns.

'T'bis case, which was origivally instituted
against the deceased’s executor alone, was be.
fore this court, in June term, 1819, and re.
manded. On its return to the parish conrt, the
heirs were made parties. 6 JMartin, 731.

They pleaded the insanity of the testator, and
consequent nullity of the will ; that neither the
plaintiff, nov her child, could receive any thing
under a will ; nor could she, being a slave,
maintain any action, except against such per-
sons as unlawfully detained, and deprived her
of her liberty ; that the clanses of the said will
invoked by the plaintiff. are contrary to law
and void.  They prayed that the cause might
be tried by a jury.

The following issue was submitted to the ju.
ry, by the defendant: E. R. Avart, was not of
sound mind, at the time of making and signing
the last will and testament, upon which this ac-
tien is brought.

The plaintifi’s counsel ohjected thereto, ur-
ging that under the Civil Code 80, art. 13,
such proof is inadmissible, 'The parish court
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overruled the chjection and he took a bill of ex- East'n bistrict.

ceptious.
T'he jury found the issue for the defendants.

July, 1330.
(W Ve )

Marizs

. . vs.
A new trial was moved for on the affidavit of avinr's weine,

the plaintiff’s counsel, stating the discovery of
new and material evidenee, notin his knowledge
before, viz : that Cherbonnier went to see the
lestator about the time, and after he made his
will, remained with him a considerable time, and
he believes he was during the whole time of
perfect, sound mind. Risteau was present,
when A. Choppin, one of the heirs, came to the
testator’s house (ufter he had given himself the
stroke with a sword, which occasioned his death,
and before he made his will) and took out froma
desk a check which he, Choppin, had given to
Avart the day before, to purchase and emanci-
pate the plaintiff.

The new trial was refused, and the plaintiff
appealed.

De Armas, for the plaintiff. The will is an
authentic one and has the following clause:
Erasmus R. Avart, residing in this city, n
Conti-street, hus been found, by the said notary
and witnesses, lying on his bed, sick of body,
but of sound mind, memory and understanding,

as it appeared tothe said notary and witnes-
VoL. viil. 62



514

East’n District.
- July, 1620
(W Ve W%
Marix
kAL
AVART'S HEIRS,

CASES IN THE sUPRENME CUURY

ses.  Among other dispositions, the testalor ac-
knowledges for bis natural child, Gaston, the
son of the plaintiff, a mulatto woman, belonging
to Nicholas Lauve. bequeathes freedom to her
and the usufiuct during her life of two houses
and the lot of ground on which they stand, with
a sum of money ; and to the said Gaston, at the
death of his mother, the property of the said
houses and lot, burdened with the usufruct.
He made several other legacies and concluded
by instituting for his heirs, by equal shares, his
brothers and sisters, and appoeinting his brother
Reobert Avart, his executor. The will termi-
nates by the following clause : it is thus,
that this last will has been dictated by the testa-
tor to the notary, who has written the same as
it has been dictated ; and the said notary, hav-
tng read this said will to the testator, he has
declared to understand and comprehend well
the same, and to persevere therein ; the whole in
the presence of the said witnesses.

Tliere were two exceptions to the admissiou
of the testimony, introduced in this case.

1. 'T'he first is grounded on the statute provid-
ing that, after the death of a person, the validity
of acts done by him or her, cannot be contested
for cause of insanily, unless the icterdiction was
proncunced or petitioned for, previous to the
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death of such person. Civil Code, 80, art. 16. Fusen Nistrict.

It was necessary before the defendants should
have been permitted to contest the will, for
cause of inganity, that they should have shewn
that an interdiction bad been pronounced or pe-
titioned for, previous to the testator’s death.

This article of the code cited is a legislative
innovativn. No doubt that, according to the
Spanish law, bhefore the promulgation of our
code, a will could be contested for cause of in-
sanity, though there was no interdiction pros
wounced or petitioned for, against the testator;
but this article changes the legislation, and for-
bids, in the most express, clear and energetic
ferms, that after the death of a person, the acts
done by him be contested, for cause of insanity,
unless an interdiction has been pronounced or
pelitioned for, previous to his death.

But, perbkaps, it will be said that it relates
only to the ordinary acts of life, and cannot be
applied to donations and testaments ; but, it is
indefinite, and embraces all kinds of acts, withs
out any distinction, and where the law makes
no distinction, the court cannot make any 3 and
our law has provided that, when a law is clear
and free from all ambiguity, the letter of it is
not to be disregarded, under the pretext of par.
suing its spirit. Civil Code, 5, art. 3.

July, 1820.
TN g
Maimr
vs.
ATART'S REIKS.
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That, in France some courts of justice have
decided that this disposition does not apply to
donations and testameats, and others quite
the reverse, cannot he denied; but in that
country, a greater latitude is allowed to the
judges than in ours, where we are the slaves of
the laws, in order that we may be free.

Besides, non exemplis sed legibus est judi-
candum. C. desent. {, 13. Etenimnon tam
specturdum guid Ronne fuctum est, quam quid
fleri debuit. ff. de offic. preet. 1. 12.

Oar code speaks of all acts without exception.
The only question w hich remains for us to exa-
mine is, whether the framers of it, our legisla-
tors, to whom we had delegated the power of
prescribing the rules of our civil conduct, with
the solemn obligation on our part, to submit to
such rules, have considered testaments and
donations, as acts. 'This examination, they
have taken the tronhle to facilitate to us, by de-
claring that a donation infer vivos is an act by
which, &c. Id. 208, art. 2. A donation mor-
tis causa is an act by which, &e. id. art. 3. A
testameant is the act, &c. id. 226, qrt. 82.

After this, can any doubt remain? Will our
supreme court permit themselves to be guided
by the interpretation, or the application that
some of the French jurists and tribunals have
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adopted, as to the corresponding arficle in the Fasn Distrct.
Code Napoleon 2 No. they wili say as hereto- u;v\./
fore 5 ¢ with whatever deference and vespect,  Minwe
we may view the epinions of the authors cited Avamr's nems.
(Kvench judges and jurists) we are not certain-
ly bound to adopt them. As the article of our
code is indefinite, and does not distinguish ard
limit the species intended to be embraced by i,
courts of justice cannot make any distinction.”
Turpin vs. his creditors. 7 Martin, 53.
The only answer they will make te the de.
fendauts is, sero accusatis mores quos probuvis-
tis.
2. The second exception, not less founded in
law, is that the evidence is inadmissible, inde-
pently of the article of the code cited.
According to the Spanish law, not repealed
in this particular, an insane person may make a
will, during a lacid interval.
An insane person cannot make a will, whilst
he is so. Part. 6, 1, t3.
It is forbidden to make a will to a person
who is out of his memory, desmemoriado, by
which name the law of the Partidas, means a
mad person or non compos mentis. Sala, illus-
tracton del derecho real de Espana, lib. 2, tit. 4,
de los testamentos, n. 9.
An insape person, and a person out of his me-
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Eastn District. mory, as long as they contiuue so, cannot make

July, 1820
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Manig
vs.
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a will: but the will which they make before the
madness or indanity is valid, as also the will
which a madman makes during his lucid inter-
val, if he concludes it within the lucid in:er-
val 5 for if before the will is terminated, the fit
of madness returns, the will will not be valid.
Febrero, contratos 1, 1, § 6, n. 20.

In this respect, the Spanish law agrees with
the Roman law. The princes who have pre-
ceded us, and we have been pleased to decide
that 2 madman may make a last will, during his
lucid intervals, though the ancients entertained
some doubts about it. Now it is a question to
be decided, what would be the consequence, in
case, after having begun his last will, the
testator should become mad again, a point about
which tie ancients had also doubts  We there-
fore, enact, that the testameant of a man who,
in the very act of mwaking his testament, may
labor under the disease, be null and void. Bat
if he should wish,, during a lucid interval, to
make his testament or his last will, and should
hegin it, being of sound mind, and should fin-
ish it before such disease should return, we
order that the testament or last will, whatever
it be, be valid; provided, all the other forma-
lities, which are required by law for such acts,
be complied with. C. 6, 22, 9.
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But in this respect, the Spanish law differs
from the French, which 1 beg the court to at-
teud to : as this difference serves to account for
the inapplicability of many Freach doctrines
and rules of proceedings, to the present case.

In Krance, from the very instant madness
has made its appearance in an individual, he is
to be considered always as mad : Semel furio-
sus, semper furiosus presumitur, and he is
thereby rendered absolutely incapable of mak-
ing a will, at any time afterwards, though he
should have the most evident and lengest lucid
intervals.

Besides, says Merlin, it is very diflicult, in
France, to admit the circumstance of lucid in-
tervals. T'hey have felt there the inconvenien-
cies of the Roman law, or rather of the inter-
pretation that has been attempted to be given to
it. All would be doubtful and arbitrary; the
condition of men must be more certain. It is
true, that old practitioners, who thought they
had done much, when they had translated a Ro-
man law into French, have said that the Roman
law contained au exception, 1 favour of those
intervals. But Mornac has judged of that law
more correctly than them, when he said: ¢ we
hold, from the decisions of the courts, that the

testament made by a testator who has lucid in-
L
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E:xls;,; I;:glom tervals is null.””  And in fact, no judgment of a
v~ court can be cited which has admitted and au-
M;I;‘E thorised the distinction of intervals, in order to
Avarr’s wutns. support a testament, made since the commence-
ment of the insunity. Hepert. de jurisp. vo.
Testament.

According to the Spanish, which is ourlaw in
this case, Erasmus R. Avart, could then muaie
bis will, daring a lucid interval, aud though he
may have been mad before and after the making
of the will, if it has been made during a lucid
interval, it must be maintained.

If the notary, who has received the will of
Avart, knew his professional duties and has
complied with them, which must be taken for
granted, till the contrary is proved, nobody else
but the notary, the threc witnesses to the
will and the testator were in the room at the
time of making and signing it.

Febrero, speaking of the manner in which
the notary is to receive a last will, says: ¢ no-
body must know what it (the testament) con’
tains, if it is an open one, till the moment of its
being read to and approved of by the testator, at
which time none else must be present, but the
witnesses. 1 Contratos, 1, 1, § 26, n. 275.

1u the same number, hegives the reasous why
nebody else, but the witnesses, should be pre-
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sent : in order fo avuid\, by this means, all kind Bust'n District.
of suggestion, particularly if he (the testator) is Jfﬁ;}f&
sick. and that he may be atliberty to explain M
what his wishes are and to discharge his consci- Avanrs aeres
ence ; because experience has taught that, when ‘
that is not complied with, testators make dispo-
sitions forced, vepugnant and hurtful, which

serve ounly to create discord and law suits.

In the second volume of a work entitled, Cartilla
real theorica practica, segun lus leyes reales,
de Castilla, para escrivanos, notarios y procu-
radores, and which contains all the duties that
the laws and usages of Spain have imposed on
notaries, together with the forms of the acts to
be passed before them, (p. 1.) it is said the

notary, before all, should never lose sight of the
following warning : when he is going to re-
ceive a will, he should not consent that there he

present any other person than he, the witnessés

and the testator. ‘The presence of other per-

sons serves only to embarass, and it has hap-
pened often that sinistrous wills have been exe-
cuted, because the notary permitted persons to
remain, who ought not to have been present. Tt
is important that. this warning be attended to, bé-

cause the will of the testator (as it will be said
afterwards) in what he is permitted to do, and
his wishes must be free and spontaneous, and ne
Vou, vin. ' 66
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East’n District. person should remain there whe, hy force, cares-
w ses or prayers, may induce him to dispose of his
Maniz  property, in a manuer conirary to his iniention
Avanvs mons ad conscience.  The person, who should re-
main there and the notary, who might permit it,

would be bound to indemnify the person to whom

the testator was prevented from bequeathing

* what he intended to bequeath ; and ihe notary,
besides, if that be proven, ought to be punished.

Now, by whom is it inteuded to prove that
Erasmus IL. Avart was not in a lucid interval
(supposing that he has ever been insane) when
he made his will? It must be either by per-
sons who were not present, at the makiog of the
will, or by the notary and the thiee witnesses,
who were present.

I say that this proof cannot be made by the
former, not only because not being present they
cannot say that it was not in a lucid interval that
the will was received ; but, because, in the will,
there is the attestation of the notary and the
three subscribing witnesses (who were, by the
by, the only competent judges of the mind of
the testator, at the time he made his will) that
he appeared. at that time, of sound mind, me-
mory and understanding, and as the attestation
was signed after the will was dictated by the tes-
tator, written and read to him, by the nota-
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ry, it follows that he appeared so to the witnes- Eusen Distnet

ses, {rom the beginning to the end ; which is
evidence of a lucid interval. 'We have then in

July, 1820.
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the testament a written proof of the sanity of Avanss merme

the testator at the time, against which no oral
testimony can be admitted. Contra scriptum
testimonium. non scriptum testimonium mnon
Jertur, is a maxim of the civil law which receives
exception but in few cases, of which the pre-
sent is not one. But, sapposing that the law
should not proliibit oral testimony to be received
in a case like this, of what weight can he the
deposition of witnesses, on the lucid interval du-
ring which Erasmuas R. Avart is said to have
made his will, when they were not present ?
Let one hundred witnesses declare that the tes-
tator was as insane as a man conld be, before
and after be ma:le his will, does it necessarily
follow that the will was not made during a lucid
interval ?  'The notary and witnesses afficm that
it was j the other wi.nesses can ouly deny it : and,
in this case, it is a principle of law that more
credit is to be given to two witnesses wiho assert
an affirmative, than even to ten who deny it.
Castillo, in his work eatitled, Quotidianarum
controversiarum juris opus, gives a full trea-
tise de conjecturis et inferpretutione ultimarumn
voluntatum (chapter 28) and observes ¢ that the

N
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sound mind, at the time of making an act, has
the preference over the proof by many that he

Avanr’s muins. was insane before. More credit is given to wit-

nesses who depose that a person is of sound
mind, than to those who depose the contrary,
and itis alike as to sanity and madness ; hecanse
witnesses, who depose in favor of savity, depose
of a quality which naturally exists in every bo-~
dy ; therefore, they are preferved to.the others
who depnse of the insanity. Two witnesses
who depose that a man was of sound mind,
deserve more to be believed than oxe ThHoU-
sAND, who sheuld attest that he was mad or in-
sane.

Therefore, according to law, to reason and to
the very natare of things, the court below ought
not to have aduwitied witnesses, who were not
present at the making of the will, in order to
prove that it was wot made daring a lucid in-
terval.

Let us examine now whether the notary and
the witnesses, who have received the will, are
competent witnesses in the preseat case.

" Febrero observes, ¢ that in order to have the
testament of a mad person, who has lucid iutervals
declared null, it is necessary to prove in a clear
and convincing manner (this is the translation



UF THE STATE OF LOUISIANA, 525

of the word concluyeniemente, given by New- Eastn District,
man, in his much esteemed dictionary of the Vy,',.\)
Spanish and English languages, London, 1817)  Murus
by the notary and subscribing witnesses that, Avm;;'uuns.
at the time of making his will, the testator was
mad and had ve such lucid interval. 1 Con-
trafos, 1, 1, § 1, n. 10.
The wisdom of this doctrine, founded on the
natare of things, which considers the notary
and the subscribing witnesses as the only per-
sons fit to depose upon a transaction, at which
they alone were present, is of the highest evi-
dence. Baut is it general, that is to say, are the
notary and subscribing witnesses to be heard, in
every case ¢ Is it not modified and. restrained
hy any other disposition of the law ?
There is a maxim, in regard to the interpre-
tation, which jndges and jurists ought never lose
sight of, and that is, that laws are to be taken
together, and interpreted the one by the other :
Incivile est, nisi tota lege perspectd. uné ali- .
qud particula ejus propositd, judicare, vel res-
pondere. L. 24, ff. de leg. ,
When a witness contradicts himself, in what
he says, his testimony shall not be valid. Part.
3, 16, 41.
‘When a person, without being put under his
oath, relates a fact extrajudicially, and after-
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himself, it’ is in the discretion of the judge to
believe, or not, his judicial deposition. 3 Co-

Avaur's BEIRS, varrubias, 302,

Let it be permitted to me, to make here, by
the bye, an observation which I consider as be-
ing important. -In Spain, the judges are in
general obliged to decide conformably to the
testimony submitted to them ; they may be
sued, when they do not decide according to the
testimony 3 but here, in every case, a certain la~
titade is left to our courts of justice, to appre-
ciate the credit which is due to the witness.

Let us return to Covarrubias. He contines:
if a witness extrajudicially affirm something un-
der oath, and afterwards depose the contrary
in court, uneither of his testimonies ought to have
any force.

The person who has given testimony in a
suit which has been declaved irregular and null,
and afterwards says the contrary, before the le-
gitimate judge, deserves no credit.

So it is, when a person has previously said
some thing, though not under oath, but under
bis signature or seal : because then credit ought
ather to be given to his first declaration (that
under his signature or seal) than to the second.

“given in court. Id. loco citato.
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This doctrine rests upon considerations of East'n District.
. - ) . uly, 1820.
morality and justice, the wisdom of which ~_
cannot certainly be disputed. Truthis ones it M
is the same at all times, and in all places. If, Avirr’s azins,
in order to administer justice, it be necessary to
know the truth, can one flatter himsel{ to know
it, when, like a cameleon, it will, according to
time and place, put on different colours and pre-
sent itself under different forms.
True it is, that in countries, where the com-
mon law prevails, it is held that, except in re-
gard to a negociable paper, a witness can be
heard to contradict what he has said or written
before. But, sound merality reproves such a
doctrine and happily for us we live under asys-
tem of law, which rejects entirely such a mon-
strous doctrine.
In those countries, we have seen great men,
of superior genius, oppose this doctrine with
energy ; but the current of authorities and the
strength of habit got the better of them. Let
us listen to lord Mansfield, one of the most ce-
lebrated jurists of Kngland, who had made
a particular study of the civil law, of which he
was an admirer and zealous partisan. 1In the
opinion he gave in Walton vs. Shelley, 3,
Durnford & East, he observed ¢ the eld ca-
ses, upon the competency of witnesses, have
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gone upon very subtle grounds ; but, of latc
years, the courts have endeavered, as far as pos-
sible, consistent with those authorities, to let the
objection go to the credit, rather than to the
competency, of a witness. What strikes me is
the rule of law founded on public policy, which
I take to be this : that no varty who has sign-
ed a paper or deed shali ever be permitted to
give testimouy to invalidate that instrument
which he has sosigned. And there is sound
reason for it ; because every man, who is
a party to an instrument, gives a credit to it, It
is of consequence to mankind that no person
should hang out false colours to deceive others ;
by first affixing his signature to a paper, and
then afterwards giving testimony to invalidate it.
The civil law says, nemo allegans suam turpi-
tudinem est audiendus.”

Judge Lyons, of the supreme court of ap-
peals of Virginia, in Baring vs. Reeder, speak-
ing of the dangerous consequences which result
from permitting 2 man to depose against his acts,
says : ¢ for my part, I conceive that the case
of Whalton vs. Shelley was the best law, and
ought to prevail against the latter opinion,
which opens a door to fraud and perjury. 1
Hen. & Mumf. 174

1f this doctrine be sound, as to all acts in ge-
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peral, how much the more is it when applied to E‘as,':/f;l‘l‘ét:i{
wille? May the fate of so solemn an act de- o~ ~_,
pend on the perjury of witnesses, so indelicate Mo

as to come and give the lie hefore a court of Avanr's srims.
justice” to the truth, which their signature at-

tests in an authentic act ? A witness, afier he

has voluntarily put his signatove to an act, in

which he declares that the testator appeared tc

him of sound mind, is not to be helieved after-

wards, when he comes to declare the contrary.

“Why ? becanse his signature gives a perpetual

lie to his declaration, and because itis necessa-
ry that these, who affirm a fact before a conrt of
jastice, should not have previously attested the

" contrdry. When in an act, the notary and ait-

nesses have attested a fact, they may notbe called
on to disprove it, becance once more their depo-
sition would be in contradiction with what they
have stated under their signatures ; their preva-
rication must always be proved by other witnes-

ges, If we could deviate in any particular cir-

cumstance, from principles so evidently founded
en reason, certainly it could never be in the case
of awill. When, in such an act, wiinesses have
attested that the testator appeared of scund

- mind, they cannot come and say, without bely-

ing themselves, that the testator was not so

found.
VYeu, viII, a8y
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If the morality of a witness is to influence the
credit due his deposition, pray what idea pre-
sents of himself the sabscribing witness, who
comes {orw ard, in erder te contradict w hat is con-
tained in an act, which he has subscribed?
When he was signing the will, the law, which
consecrated his functions, presumed him to be
honest and worthy of confidence. The testa-
tor, who sent for i}im, confirmed by his confi-
dence this presumption. But the moment he
opens his mouh to contradict what he has at-
tested, he places himself in the most unfavora-
ble point of view. The court, filled with in-
dignation, evidently sees that the man who ad-
dres-es it is an impostor ; what confidence can
it give, therefore, to the tesiimony of a man
who, by his own act, shows himself unworthy
of credit? <

The public good demands that the fate of
acts should not depend on the seduction and
corruption of these who, after giving them au-
theuiicity, attempt to annibiiate them.

A notary is an oflicer, in whom the public
kave placed their confidence. He is commonly
oune, whose probi'y and talents hiave been ac-
koowledged. He is commissioned by the exe-
cutive with the consent and advice of the high-
est branch of our legislature, Every thing
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makes it his duty to preserve the good opinion
that he must necessarily bave given of himself
in order to deserve that such important and ho-
norable functions should be trusted to him. ks
rank in society is so high, that he must he eiiher
very bliud or very corrupt to expose himseil to
lose, or even bring his character iu (uestivn.

The persons who are commonly called to wit-
ness the execution of wills are offered by chauce
on the spur of the occasion, and their worality
is ofien at least equivecal. -

Let us suppose, aad that is often the case,
that a netary be sent for to a remote part of the
city, and at alate hour, to receive ihe will of a
wealthy man, having collateral heirs, whose
conduct towards him has siifled ali sentiments of
benevolence, whilst more rewmote rvelalions, or
even strangers, have acquired sacred titles to his
beneficence. The notary causes the three wit-
nesses to be called, who are the most easily to
be found. He is co:vinced that the men:al
gitnation of the sick maa permits him to make
his will. He receives his last dispositions 3
and in order to have a written proof that lie has
complied with the disposition of the code, which
forbids to receive the testameut of any person
insane, because he knows th.ia aolay, like
Cesar’s wife, not only musi be pure, bat must
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also be unsaspected, he takes the wise pre-
caution to state in the act the saaity of the tes-
tator by a clause, to which the witnesses azree,
inasmuch as they sign it, without any kind of
constraint or opposition. If afterwards these
witaesses can be heard to contradict the attesta-
tion, will not the heirs nse every effort to sedace
the witnesses and bring them for vard in order
to invalidate the will, and if it be a trath,
which nobody can deny that interest is the
principal cause of all crimes, will not witnesses
in many cases be tempred to accept a bribe ?

If such witnesses could be heard, who is the
man. who has collateral heirs having a lezal
right to his succession, ab intestuto, who counld
dispose in favor of friemds or even remote rela-
tions conformably to law, with the assurance that
after he descen s into the grave his greedy legal
heir will not attempt to question his capacity
and sully his memory by iudisereet inquiries.
There is a doctrine more humane, more moral,
in 2 word more conformable to the rales of jus-
tice, contained in our statnte book, which
provides, that, as soon asjdeath has seized upon
an individual, he ceases to belong to human
justice, exceptin a specified case ; that the living
shall not be permitted to take him out of his grave
and drag him betore a court, where i ig no
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[onger in his power todefend himself, am‘] there Ejt;; I;;s;ai.ct.

attack his capacity and his memorv, with the o~

view of seizing upon the estate he left. Civil  Mius

Code, 80, art. 16. Avirt’s geins.
Let us conclude, therefore, that we cannot ab-

solutely receive either the declaration or depo-

sition of a witness to a will, in which the mental

capacity of the testator has been certified ; his

deposition canuot be of any weight before a

court of justice ; it is declared null by the law,

without it-being necessary to examine whether

it be contrary or conformable to his written testi-

mony. It adds no credit to it, il it contains the

same facts 3 it does not shake it, if it contains

contrary ones.
If in France, wills containing the attestation of

the notary and witnesses, that the testator was of

. sound mind, have been attacked on an allegation

of the insanity of the testator, aud witnesses

heard to prove it : it is because, there, as we

have already observed, from the very moment

that an individual committed an act of insanity

he was, by law, rendered absolutely incapable

of making a will, and thouzh he should have

made ene in a lucid interval, however wisely

and legally he might have disposed of his estate,

his will was null and void. 'The attestation of

the notary and witnesses that the testator was
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of sound mind shewed that the will had been
made in a lucid interval ; but, as that was not
sufficient for its validity, the heirs were permit-
ted to prove the insanity of the testator before
the will. Buat, I defy any one to cite a single
case in Fraice, where the subscribing witnesses
to a will containing a declaration that the testa-
tor, at the time of making his will, appeared to
them of sound mind, have been admitted ‘o prove
the comrary.

By ajudgmentof the 16th of June, 1753, re-
ported by de Gras senior, it was decided in the
grand chamher (of the Pariiament) that on a will
contested on the ground of the insanity of the
testator, at the time, before or after, tue sub-
scribing witnesses could not be heard. and their
depositions were vejected by the tribunal when
it pronounced on the ohjections against them,
thongh they had been already heard in the in-
quest made by the party who maintaived the
validity of the will. This decision was g:ound-
ed on a consideration of the consequences pre-
judicial to the repose of families, if witnesses,
after having signed a will, in which it was said
that the testator was of svound mwnd, couid be
heard again. ‘Their deposiiions, in favor of the
will, would be useless, inasmuoch as the testator
having the presainption in his favor, strengthen-
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ed by the attestation of the notary and witnesses, East'n District.
. - July, 1820.
those persons cannot give to it an additional "
force by their depositions in an inquest, and it Mirw
would he attended with the most dangerous con- Avanes mErRe
sequences allow them to depose against the will
and dicavow or contradict what they had attest-
ed and to permit the most solemn acts to be thus
destroyed.
Will it be said, after such a decision, and
withont legal authority, that the declaration or
attestation. which the notary and 'witnesses give
in the will, that the {estator is of sound mind
is a matter of form, is a clause of style to
which no imporiance is attached ? Let a court
of justice. befure they sanction such a legal
heresy, reflect maturely. and consider the dread-
ful consequences to which it would lead. If
any part of so solemn an actas a testament is to
day declared a matter of form, there will be nre
bounds to the doctrive. To-morrow a like de-
cision will take place concerning another part
of it ; the ordinaty contracis will soon have the
same fate, and the broadest of ali doors will be
opened to suits, cisorder, confusion and ruin.
There will be few testameuts, in which the tes-
tator shall have dispused so as to deprive bis
legal heirs of a portion of his succession wiich,
if the wil is anuuiled, will go entire to them
that shall not be successfully attacked.
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In Spain notaries generally receive wills ac-
coriding to the form prescribed in Part. 3, 8.
103, and that given by Febrero.

That given by the Partida is as follows :
¢ Know all men who shall see this instrument,
that I, Estevan Fernandez, being sick of body.
butof ssund mind, make this my testameat, §'c.”

After prescribing tew the festator is to dic-
tate his will, in which it makes him speak al-
ways in the first person, it concludes: « and
on his part the notary is to state the place wheie
the will was made, and before what witnesses,
and the day, month and year.”

The form given by Febrero is as follows :
¢ In the name of God Almighty, amen. 1, suck
a one, &c, being through the divine mercy well
and souund and in my entire understanding, &c.”

Here follow the dispesitions of the testator,
who speaks always in the first person, and the
only words spoken by the notary, at the end of
the will, are these : ¢ Thus dictated and signed
before the present notary, at such a place, on
such a day of such a month and year, A. B. C.
and D. residing in the same place, being wit-
nesses.” )

It is clearly to be seen by what is stated, that
in Spain the notary and witnesses are silent on
the sanity of the testator, and it is in sueh cases
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(and mo in a case where the notary and witbes- kast'n District,
ses have declaied in the will that the testator % %
appearcd to them of sound mind) that théy Minie
can be heard upon his sanity, according to what avenn’s azse
Febrero says : and even in that case, unless it be
proved by the notary and subscul)mg witnessesin
a clear and convincing manuer, fhat the madwan,
at the iime of makmg his Wl“, was not m a]u
cid interval, the will is to staml '

Another reason which ()pposer! the admission
of the parole evidence of the insanity of the tes.-
tator, at the time of making his will, is that
which results from the wisdom with whlch he
has disposed of his. property. In it we see, it
is true, that Erasmus R. A‘art disposes of a -
portion of his properiy in fa\’ur of two natural
children ; but, in thése d ‘(mtums, who is the
man, callous enouﬂh to %g’natural sentlments,
who instead of seeing fee]mgs natural pot only
to men, but to anin:als, will discover an act of
insanity ? Certainly Avart, in bccoming father
of such children is not exempt from réproach in
the eyes of mura\lity; but he did not infringe
the laws of his country, since the framers of our
cuvde (more humane than certain stoics who
have ne indulgence for the frailties of others, be-
cause they were lucky enough to be born virta.
qus, or perhaps because circumstances have

VoL, vinn. 68
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East'n District. favoured them) have impliedly permitted do-
w nations causa mortis and infer vives, to be
Mamiz  pmade to concubines, Civ. Code, 211, article
Aviars mems. 10, and, in several places, not only have
permitted dispositions in favor of natural child-
ren, but have given them certain rightson the
successions of their fathers and mothers. Our
legistators knew,f that they were framing laws
for men like themselves At the time, that they
‘ wished to favor marriages, on which the pros-
perity and good order of society chiefly depend,
they knew, also, that jura sanguinis nully
Jure civili dirimi possunt. C. 8. de reg. jur.
It is evident, therefore, that Erasmus R. Avart,
not only obeyed the dictates of nature, but; also,
acted under the authority of the law. He could,
according to it, mstitute as his heirs other per-
sons than his brotheré and sisters. He could,
as it is often practised in this country, after dis-
posing in favor of his concubine and natural
children of all the law permitted him to bequeath
to them, institnte for his heir some friend, who
would have tak