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THE Publisher of the following 
. sheets felt so severely,· on his 
being honored with a seat on the' 
bench, thedeal'thof COI'rect infornui,,' 
tion,in regard to the decisions of the 
Superior Court, before his arrival, 
that, he was not long ,vit40ut re
solving to guard against the increase 
and, if possible, the contitluailce of. . 
this evil. For this purpose, he took
a note of every case argued after~' 
,Yards, and the leisure of the vaca..: 
lion, in the autumnal months of 
i 810, Was employed in collecting 
from the minutes and files of the 

.. court, such opinions as were given 
in writing, and as maliyof the facts 
ill each case, as could be obtained 
froin the records. J u.dge Lewis aI
·lQ,ved him the use of his notes, and 
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his friends at the bat, of such briefs 
as they had preserved. 

THE cases thus collected, soon· 
appeared so humerous 3:S to encou", 
.l'age the hope that he could furnish 
sufficient matter to justify the offer 
Qf publishing, in periodical lunn .. ' 
bel's, ·THE CASES ARGUED AND DE· 

TERMINE D IN THE SUPE RIOR COURT 

of this 'Territory. One circums .. 
tance was calculated to deter' him 

I from the undertaking. 

Noone could more earnestly de .. 
plore, for no one 1110re distressingly 

. felt, the inconveniencies of .our pre. 
~ent judicial systelu·. From the 
smann~ss of the number of the 
Judges of the Superior Court, the 
remoteness of the places 'where it 
sits, and the lnultiplicity of business, 
it has become indispensable to al· 
lo-w a quorum to consist of a single 
judge, who often finds hinlself corn· 
pelled, alone and unaided, to deter. 
~l~ne' the most ~ntricate and impor .. 
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ta.nt q~lestions, both of law and fact, 
in cases of greater magnitude, as to 
the object in dispute, than are g'e
nerally known in the State courts
'while from the jurisprudence of this 
newly acquired territory, possessed 
at different periods by different na
tions, a number of foreign laws are 

, to be examin-ed and cOlnpared, ancl 
their compatibility with the general 
constitution and laws asccl'tained
an ardous task any where, but ren
dered extremely so here, from the 
scarcity of the works of foreigli ju
rists. Add to this, that the distress 

. naturally attending hi~ delicate si
- blation" is not a little increased by 

the dreadful reflection, that if it 
shoulctbe his lnisfortune'to forIn all 
incorrect conclusion, there is no 
earthly tribunal, in which the con
sequen ~es gf his error rna y be re
dressed or lcssened. 

- 'I'HE publisher cOlild not but be 
sensible that the decisions of a tri
bunal thus constituted, could not 

/ 
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be treasured up, us th()se of sUel1 
courts of dernier resort, in which 

. the concurrence of a majority of the 
persons, in WhOIU the supreme ju
dicial power of the country resides; 
is necessary in the detenninatiOll. of 
nny qltcstion: where,. at the same 
time that the rights of the parties 
in the suit are pronoullced upon, a 
rnleis [ornling bywhicheyei'Y future 
case of the same kind, will be de .. 
tei'mined, . and the opinion of the 
court be~onles the evidence of the 
law of the land. 

lIE has however helieyed, that 
.., ~ h t~ . I t' aiLaougt llese conSl( era lOns cerw 

tainly lessen the utility of the pre
,sent publication, they do not entire
ly destroy it. ft is true that no 
jadge in deciding any futllre ques
tion, will think his conscience bound 
. bv the opinion of anyone of his 
h~·~threli or any nUIn.her of theln; 
I~ss than a lllajority; but he filay 
derive aid or confidence fr01nthe 
kaowlcdge of anterior decisions, the' 

, 
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'arguments of counsel, and the opi .. 
niou of an other judge, ill ,points 
on which he has to· decide. In mat-

. ters of practice, he will at times 
conform himself to what has beeD: 
already. done, though, had there 
been no determination, he might 
have suspended his assent.. . Gene
ral and fixed rules are in this res
pect a great desideratuln.. At all 
events, a knowledge of the decisions 
of the court will tend to the intro .. 
duction of more order and regu~ 
l~rity in practice, and uniformity in 
determinations~ 

. THE tiIne, bestowed on ~he pre
paratlOll of this work, has peen ac
tually . stolen. from, the important 
avo~ations o~ office, or. the short 
~eisurt1 of intervening hours. 1~hc 
~~ses, however, ,vere exten~led froln' 
th~ note~ taken in court, often, be.· 
{ore a~ opinion was delivered from 
the bellch and n~~er so long after as 
~o allow the slightest obliteration. of 



the impression, nlade on the mind 
of the reporter by the discussion of 
a question. 

IN several cases, he was favoured 
with writen aI~guments by the coun
sel, and he owes 'more particular 
thanks on this score, to ~1essrs. Elle-
1'Y, Livingston, Jlloreau and Sm~th. 

THE rapidity, with. which, these 
sheets passed thro' the press, will be, 
perhaps, too. apparent froIll the 
lllullber of typographical erl'o~s, 
that escaped his notice in the. hurry 
of business. 

THA T the imperfections of the 
. work will be forgiven on·· ac
count of the good Illotives' which' 
gave it rise, and if it be not itself 
of utility to his fellow citizens of 
this territory, it may prepare the 
way for a better"which Inay ,reduce _ 
the scattered principles of our ju-
'rispruJence, into a connected sys
teln, is his fondest wish and proud. 
est hope. 
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A few cases have been extended 
far beyond what the points of law, 
which arose in them, seem to just
ify, With a view to correct misre
presentations. 

JVew-Orleans, Oct. 30th 1811. 

- \ 



IN the beginning ot the Fall Term, 1809, the Judges 
of the Territory of Orleans were 

GEORGE MATHEWS, 
JOSHUA LEWIS, and 
JOHN THOMPSON. 

IN th-c month of February, 1810, Judge THOllIPON died 
and ' 

ON the 21st of March following, FRANCOIS-XA· 
VIER MARTIN, then a 1udge of the Mississipi Terri· 
tory, was appointed in his stead. 
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CASES 

ARGUED AND DETERMINED 

IN THE 

SUPERIOR COURT 

OF THE 

TERRITORY OF ORLEANS. 

--~eOl!!ess~--

FALL TERM-1809-FIRST DISTRICT. FALL 1809. 
First District. -- / \. v---' 

DEWEES 

DEWEES vs. MORGAN. "Vs. 
MORGAN, 

T HIS was an action brought to recover the If I -h t a s ave as a 
. price of a negro man sold, with his ,vife the time of the 

d h'ld hI' t'ff. hI' . b sale, the seeds of an c I ren, to t e p am I ,at pu Ie auctIon, y adisease of which 

the defendant, consignee of a cargo of negroes. h~. afterwards 

T . 'h dies, the vendor 
. HE petition alleged t at the negro man, who shall restore the 

died ten or twelve days after the sale, had the price. 

seeds of the fatal disease in him before, and 
therefore the plaintiff was entitled to recover the 
consideration money. 

I T appeared in evidence that the slave had been 
slightly unwell a few days before the sale, tho' 
the physician who attended him did not consider 
him, at the time, as dangerously ill; but the 
doctor, under whose care he was placed by his 
new master, testified that the negro died of the 
yellow fever, a disorder which he considered a!l 
incurable in its stage at the time of the sale. 

A 
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~'.AI.L ~1l0~, THE defendant proved that before the sale be-
E Irst District. • . It' t d h 

'----v--.-J gan, notIce was given t ta It was expec e t at 
DEWE~;S if any objection lay to any of the negroes, it 

vs. 
MURGAN. . should be communicated in the course of the 

following<lay-that the plaintiff was present when 
this Ilotic~ was given-and that he had forborne 
to make any objection until the third day. 

No- fraud wa~ suggested, neither was it pre
tended that the defendant was aware of the dan
gerous situation of the slave. 

Brawn for the plaintiff. By the statute of this 
territory. commonly call eo the Civil Code, 358, 
and 80, leprosy, .madness, and epilepsy, are 
enumerated as redhibitory defeCts, in the sale of 
slaves. Other infirmities are declared redhibitory 
defects in such cases only, in which they are in
curable by their nature, so that the slave subject 
thereto is absolutely unfit for the services for 
which he is destined, or his services are so diffi
cult, inconvenient and interrupted, that it is pre
sumed the buyer would not have bought him at 
all, or would not have given the same sum, if he 
had known that he laboured under the infirmity . 

. IN this instance, the statute follows. the law of 
this country as it stood before its passage. The 
I'edhibitory action was not confined to any parti
cular or definite disea~e, but extended to all such 
as bafiIe the skill of the physician, particularly 
malignant fevers; and when the disorder existed 
at the time of the sale, or manifested itself withh~ 
th,.ee days, the sale was considered as void, and 
the consideration recoverable. 
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Asimismo se segue haber ltwar La redhibitoria, 0 FALL 1809. 
• • b First District. 

quanto mmorts, en cl esclavo por deJecto c01J1oral '-__ -.,-_-J 

de tener alguna mala enfermetad, segun twas ley

es de partidas. L. 64. 65 T. 5. P. 5, como ca
lentura grande C' ~on pequena, como si elice en cz 
dereelto; Pando L 21, T. I. L. 4, § 6. Non 

elenique fcbl'iculam quantamlibet ad causam lwjus 

edicti pertinere. Cur. Phil. Commercio TCl'rcs. 

tre, Cap 13, Redhibitoria § 14. 
Si el siervo ouiesse alguna erifermec1ad mala en 

cubierta, Part. 5, T. 5. L. 6. , 
Si es Ilacido el vicio incontinente, 0 tres dias des-

pues de la venia se preSt/rna ser habido aules de ella, y 
se puede pedir. Cur. Phil. ibid, § 2,5. 

Selling for a sound price implies a warranty of 
all faults and defects known and unknown to thc 
seller. And although a man does not watra,Tlt 
the longevity of a negro, yet if he had the l?ceds 
of a disorder in, him at the time of the sale, the 
seller is liable in case of his death-Timrod vs. 
Shoolbred. I Bay 324. 

Hennen for the defendant. In sales at auction 
purchasers take negroes at all risks, and as the 
plaintiff knew that the negro was sick he cannot 
now call on the seller as the insurer of the risk 
he ran. This knowledge of the sickness, the 
lowlless of the price, and the season of the year, 
tend to shew that the bid must have been made 
with ari eye to the probable danger. 

THIs priuciple if! recognized by Domal, book 

DEWEES 

'V$. 

1\I 0 P.G A'N. 

.. 
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FALL 1809, 
First District. 
'----v---~ 

DEWEES 

VS. 

l\IORGAN. 

CASES IN THE SUPERIOR COURT 

1, 1'. 2. S. 7, § 2, supported from the insti
tutes of Justinian. Periculum rei venditre sta
tim ad emptorem pertinet, tametsi adhuc ea res 

emptori redita non sit and the Code also. Post 

pelfeelam venditionem, omne eommodum &- in-

eommodum quod rei venditre eontingit,· ad empto

rem per#net. The s~me doctrine is also found 
in the 5 Partida, Tit. 5 L. 23. 'Vhen a sale 
is completed all risks attending the property fall 
on the vendee, though there has been no delive
ry, unless the injUl'Y be occasioned by the fault 
of the vendor, and an example is given of a sla,'e 
buying after the sale. Como sf. ouiesse conprado 

alguno siervo 0 otra cosa qualguierra e despues que 

la vendida fuesse complida, enfermare, en guisa 

que' pierda alguno miembro 0 sc muricsse; sin 
culpa del vendedor,' in which case,. the loss falls 
upon the vendee. The case of the slave dying, 
Gregorio de Lopez, in his commentary on tbe 
partida citkd, says is also put in the Roman law. 
Code L. 4, Tit. 4H, L. 6. 

THE act of the legislature of this territory was 
penned with a view to a specification of the 
defects which particularly give the redhibitory 
action, and the defects which are meutioned in 
the article cited after leprosy, madness. alld epi
lepsy, must be of the same nature, la,-ting disor

ders, and 1I0t merely a violent sickness which des
troys at once. 

By the Court, LEWIS J. aione, In this case 
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there is certainly more of hardship than'difficulty. ~ALL .18~9, 

Tb I b d· 'J d d' -h d h FIrst DIstrIct. 
1<> o~s cannot e IVl e an Itseems ar t at '----.. . I 

either party should sustain it entire. But as it DEWEES 
• 'VS. 

, must be dOBe by one of the partIes only, the hard- .MORGAN. 

ship will be less if it fall on the velldor. The 
vendor by restoring the price of the slave will be 
nO' poorer than if he had not sold him; for in all 
human probability, the slave would have died at 
the time he did, if no sale had been made~ The 
Court, however, is to decide upon tile law, not 
upon the hardship of the case. 

THE doctrine upon, the sale of defective pro
perty is plainly laid down in the statute of t~le ter
ritory which has been cited. W here the vendor 
is apprised of the defect of the thing solJ, he is 
liable to the ,'endee, not only for the rest~ration of 
the price, but such damages as he may have sus
tained.' Civile Code 358, art. 7), but if he be 
ignorant of the defect he shall restore only the 

• 'price and costs of sale-Ibid. 72. 
IN the present case it appears to me the plain

tiff paid a sound price; the difference bet~'een 
. the proceeds of the remaining part the family, 
at a private sale, and the price paid for them at 
the auction, is no greater than what might have 
been expected. Property generally brings more 
when the vendor deliberately looks for a pur
chaser, than when it is brought under the ham
mer, and I recognize the principle that a sound 
price implies a warranty of the soundness of the 
chattel. 
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~ALL ~80~, BUT it is contended, by the defendant's coun-
Fust DIstnct. I th h - . . I . h d h I f 

'--.."...--J s,e, at t e prmclp e, Wit regar to t e sa es.o 
DlCWEES 

VS. 

-MORGAN. 

slaves, is confined in the 20th article, p. 358 of 
the Civil Code, to the cases of leprosy, madness, 
epilepsy and the like, and extends not to such 
ailment or' infirmity which is in its nature incur
able. The code contemplates such maladies a$ 
pursue the subject through life, and though rare
ly, of themselves, the immediate cause of death, 
do Bot yield to the influence of medicine. 

THE construction which I give to this article 
is a plain, and I trust, a just one, and in unison 
with the doctrine laid down in the preceding ar
ticles. It is this: If a slave at the time of the 
sale be a leper, mad, or epilectic, the redhibitory 
action accrues immediately, and the vende;e is 
not bound to attempt the cure of a disease which 
is presumed incurable. It is the same with re
gard to such other infirmities as may he consider
ed as incurable, and render the slave unfit for, 
any service, particularly for the one for which he, 
is intended-such as a confirmed rheumatism, 
the gravel, a broken arm in the case of a negro 
intended to be employed in la blacksmith's shop. 

BUT if the disorder be such as from its nature 
will yield to medicine in a reasonable time, as a 
fever or the like, the redhibitory action does not 
accrue 'to the vendee on his discovering it, unless 
the vendor knew the situation of the slave; but 
if the slave die of that malady, without the 
fault or neglect of the vendee, the action will 
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attach. For the injury to him would be the same ~ALL .18~9, 

... • 

'f lId h d b f I h-' I FIrst District. as I t Ie rna a y a een one 0 t lOse w Ie 1 '----v---J 

are incurable, and this will bring the case within CAISFRClUES 

the 73d. art. p. 358 of the Civil Code; that if a DIlJAV:~£AV'. 
thing perish by reason of some inherent vice, ex-
isting, at the time of sale, the vendor is liable to 
restore the price, as soon as the loss is ascer-
tained. 

IT appearing in this case that the negro was 
unwell before the sale, and that within three days 
after he was afflicted with a,disease of w~ich he 
shortly afterwards died, it is to be presumed that 
the malady had inception previous to, and exist
ed at the time of, the sale, and the judgment of 
the Court is, that the plaintiff do recover the con
iideration paid. 

C.flISERGUES vs. DUJ.flRRE.tlU. 

THE plaintiff in this· case claimed the sum of Conventional in

eighteen thousand seVen hundred dollars on a terest, when not 
above the custo-

mort age. mary rate, is law
ful, 

Alexander fot: the defendant. The mortgage 
is void, for the interest was included in, and made 
part of the principal, and computed at twelve p{'r 
cent, which is more than the law allows. Reeo
pilacion de las leyes de Castilla . 

.7JJazureau for the plaintiff. I. Even admit
ting that the contract is usurious, and that it is 
unlawful to include principal and inter{'st in the 
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~ALL ~80.9, mortgage, yet the debtor ought to be condemned 
First District. . . 

'-- _ . ...".. _-J to the payment of the prmclpal. 
CAISERGUES ALL usurious contracts are void says Febrero 

'Vs. " 
DUJARREAU. execution cannot issue on them, for usury may 

be pleaded against them. But tbis relates to the 
interest only, and as to the principal, execution 
is ordered for it, notwithstanding the disposition 
of the Recopilation-because as to what is divisi
ble, utile per inutile non vitialur. 2 Febrero de Escri

turas 32, n. 37. 

IN this case the di\'ision of the principal from 
the illterest is made in the answer to the interro
gat.ories filed by the defendant. 

SEE farther Curia Philip. 350, n .. 36, I1lustr. a ta 
Cur. 217, n. 33, Siguellza, Lib. I. 79, n. 5 Partida, I 

t. 31 tit. 

II. THE dispositions of the laws prohibiting 
the loan at interest, preserved in the Recopila
tion, are abrogated. 

THE instructions, says Martinez, of the vi
siters in the bishopric of Toledo are the same as 
those gil'en in the other bishoprics, after those 
established in the Synod, in ] 620, by the Arch-

. bishop Don Fe.rdinand, Infant of Spain. When 
they will have to proceed against usurers, they 
shall not consider as such those who lend money 
at interest according to the usage of trade, at 
two and a half or three per cent. 2 Libreria de 

.luez 146, n. 31. Such contracts are lawful and 
are executed in all the tribunals of Spain, by 
virtue of a Royal Resolution of the 4th of July 
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1764. Interest then according to the usage of FALL 1809, 
. I Ii I I' d' First District. commerce IS aw u . t varIes accor mg- to ~_"",,-_..J 

times and circumstances. 3 JJlartinez 145, n. CAISERGUES 

44. 
J.r is forbidden by one of the laws of the Reco

pilation to lend money to shop-keepers and mer
chants, to employ it in their o",'n affairs, unless 
the lender share the loss or profit. It was also 
heretofore forbidden to take interest on monies 
deposited with, or lent to merchants, even under 
the pretence of litera cessante, or damno erner

$ente, and this under the forfeiture of the money 
lent and the nullity of the contract. But, at this 
day, he who loans, holding his money~ as it is 

'practised and p~esumed, for his utility and to 
make ad\"antage of his own industry, may stipu
late for the payment of the interest, and the con
tract is lawful and obligatory in foro exteriori; 

and judgment is to be given acco~dingly, in obe
dience to a Royal Schedule, given at Bllen Reti
ro, July 10, 1764. 2 Febrero de Ecrifuras,p. 27, 
n.28. 

Ill. INTEREST may be lawfully stipulated in 
. the contract of loan, and the rate of it is regulat
ed according to circumstances and the usage of 
trade. 

THE lender, says Febret'o, may take more than 
the principal, without being guilty ·of usury, and 
the ~otary, consequently execute the writings 
for it, in six cases besides the one expressed in 

B 

VS. 

DUJARREAU, 



10 , CASES IN THE SUPERI<">R COURT 

FALL 180~, no. 28-The first * '* * * *, the third, on ac
!irs~.~istrict. I count 'of the risk or reasonable apprehensi?n of 

CAISERGUES 

'!IS, 

DUJARREAU. 

losing the' principal or the probable difficulty of 
recoveri~lg it. :t. J:ebrero de Escrituras 32, no. 28, 
Politica Indiana lib. 6. cap. 14. p. 502, n. 21. Illllstr. 
a la Curia 216, in finem: . 

IN this case it is in evidence that the defendant 
was in bad circumstances, and his plea is not evi
dence of good faith. 

IV. THE debtor who' pretends to avoid paying 
the principal, on the plea of usury, must fail; for 
independently of what I have ad,'anced as my 
first proposition, if the law denounces any penal
ty against the lender, the same is also incurred 
by the borrower. 

IN foro seculari, says the author of Curia Phili
pica, the punishment of usury is perpetl!al infamy, 
and the loss of the principal for the benefit of the 
borrower. 

AND by a new pragmatic (dated May 1, 1608 
and published at Madrid the 8th. of the same 
month) this penalty, and the application of it 
have been altered. The lender is for the first 
time to forfeit his money-one third to the king . , 
one third to the j~dge and the other to the in-
former, and the borrower incurs the penalty de 
o(ro tanto. Cur. Phil. 352, n. 40. lilustr. a la Cur. 
218, n. 37. 

, By the Court, LEWIS, J. alone . . There appear 
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to be two kinds of interest kno~n to the laws of 
Spain, viz: judicial and conventional. 

I UNDERSTAND judicial interest to be a certain 
, rate of interest established and declared by a ge
neral law of the country, to be computed from 
the time of the judicial demand, in all cases in 
which no express stipulation has been made. 

By conventional interest, I understand a cer
tain rate of interest agreed upon by the parties 
which may be more or less than the rate estab
lished by the general law of the c~untry, accord
ing to the custom and usage of particular places, 
which'is always regulated according to the rela
tive value of the sum loaned arid the profits aris-
ing from the use. . 

As the law of Spain, which is to form the rule, 
of decision in _ this case, recognizes two kinds 
of interest, it would be absurd to suppose that 
both were to be co~puted at one 'al!d the same 
rate. The commerce of that monarchy being 
confined to a few places; the general established 

_ interest of the country would not give the same 
relative proportion of gain to the lender and 
borrower in every town; because in commercial 
parts the borrower often makes fifty per cent. 
and more, on the sum loaned, and the lender re
ceives but five, and in other parts that are not 
commercial, five per cent: would not"be more 
than a relative premium. 'It is for this reason; I 
conclude, that the laws of Spain have permitted 
the general rate of interest to be departed from, 

11 

FALL 1809, 
First District. 

'---.,------J 

CAlSERGUES 

'Vs. 
DUJARREAu. 
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~ALL .18~9, by special agreement, as advantages resulting 
FIrst DistrIct. fj - If" I' d" . I 
'-__ ..... I rom t le use 0 ClfCU atmg me lum III parlIcu ar 

~IINEd. places may inhance its value. 
'Vs. 

TUE BANK OF USURY is forbidden in Spain; and I know no 
LOVlSIANA. other interpretation -to give to that word, than 

the taking a greater rate of interest upon a loan 
than is fixed by positive law, or established and 
permitted, usage. 

THE quantum of interest is claimed by the 
. plaintiff on the ground of a special agreement, 
--which to be usurious must exceed the customary 
rate of interest at the time it was made. Let 
therefore a jury be impanelled to ascertain that 
fact. 

. THE jury found the commercial interest, at 
the time ofthe loan was, according to usage, ten 
per cent. Two per cent. per ann. were accor-

, dingly deducted. 

--eee .. ·· 

.7IrIlNER vs. THE ,B.!lNK OF LOUlSI.!lNJl. 

A bank bill may THIS was an action' brought to recover one 
be good without 
the signatures of hundred dollars, the amount of a bank-note ot 
the .president & said bank the lower part of which was \ torn or 
cashIer. ' 

wo'rn out so that the signatures of the president 
and cashier were missing. 

Two of the tellers deposed that they believed 
the note to be a genuine one, and that the blanks 
had been filled up by them: - -

THE testimony of the cashier of the bank of 
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the United States was introduced. This gentle- FALL 1809, 
'fi d 1 'f b'll f h b k h d b First District. man test! e t mt 1 a lot at an a een, v---.J 

presented to him in the same plight, as the one MINER 
'Vs. 

before the court, he would have thought -it his THE BANK OE 

duty to pay it-that the bills of that bank were LotilsIANt". 

\ first signed and the blanks afterwards filled up. 
Hence on seeing a bill properly filled up by the 
clerk intrusted with this part of the business of 
tile bank he had a moral certainty that it once 
had the signatures of the president and cashier. 

THE tellers of the bank being again examilled, 
deposed that if the bill produced had been emit
ted by the bank, it must have been issued on the 
2d of April 1805, when the operations of that in
stitution commenced. on which day 'a very large 
sum was issued-that the bills then issued had 
the blanks ~lIcd up before they received t~e sig
natures of the president and cashier-that no no
tice is taken of the numbers of the bills issued 
by the bank, the amount only being recorded
that in a particular instance a counterfeited bill 
had appeared so well imitated in the engrav
ing and paper; that the signature of the presi
dent had afforded the only clue in detecting the 
imposition. 

ON this testimony, Duncan for the plaintiff, 
hoped for the judgment of the court. 

Moreau, for the defendants. If the bank can 
be called upon to pay bills which are not sanc-, 
tioned by the signatures of the president nml 
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FALL 1809, cashier, who are the only officers by whose acts 
First District. 

'-_-.,-_...J they may, in instances l~ke this, be bound: there 
MINER will be very little safety for them, and no secu-

w. r 
THE BANK OF rity. agai,nst th~ frauds of counteneiters. Let us 

LOUISIANA. therefore consider-
1st. WHETHER the payment of a note, deprived 

of the signature, could be required of an indivi-
dual? -

2d. WHETHER there be any difference in the 
case of a corporation? 

I. THE p~inciples of the civil and Spanish 
law~ which regulated this territory in the year' 
1805, when the note was issued, are in unison 
with those of the common law of England. 
Debts like all other kinds of obligations are to he 
prov.en by an authentic title or matter of record 
-by the signature of the debtor or by witnesses. 
Each of these modes of proof has its particular 
rules, which we are not to confound. < 

THE plaintiff does not pretend that his claim is 
proven by an authentic title or record, or by wit
nesses, but by a writing which is not sanctioned 
by the signature of the defendants. 

IF the party writes an instrument with his own 
hand, or directs another to do it for him, or seals 
or causes it to be sealed ~ith his seal, the instru
ment, if denied, shall not be admitted against him, 
unless his adversary prove that it was written or 
sealed by him or by his order. L. 114, tit: 18. 
Partida 3. 

THE principles of the civil law are conforma
, ble to the Spanish law. 
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No judgment can be obtained upon a Ilote, ~n- FALL .1l3~9. 
I d'· . d If First DIstrICt. ess the defen ant's sIgnature be admItte.- ,-_-v---.J 

it be denied, it must be proved. 2 Pothier on 
Obligations, part 4, th. 1. art. 2, § 1, no, 70K 

IF therefore the acknowledgment or proof of 
the signature be indispensable, how can judgment 
be had on an unsigned note? 

AN instrument without a signature can only be 
considered as a beginning of proof. ld. no. 711. 
How c,an a note, the signature of which has been 
torn or destroyed, have a greater effect? 

IT will perhaps be said that if there were not 
any note at all, or if the note had been lost, the 

,/ plaintiff might prove the existence of the obli
gation. This is true. But- how should this proof 
he made? In the first instance, by witnesses de
posing to the consideration and the promise: in 
the" other, to the existence of the note and the 
loss or destruction of it. ld. no. 781. If there
fore the plaintiff were to prove that the note pro
duced was seen in his hands with the signatures 
of the officers of the bank, who have the 
power of binding the corporation, the case would 
b,e made out, but he rests his claim on the proof 
that the blanks in the note were filled up br the 
clerks of the bank. How dangerous will it he to 
admit the sufficiency of such testimony! In com
mon practice many persons in paying their notes 
think it sufficient to take them up-Some des
troy them ;~and others more cautious cancel their 
signatures and file the paper. If one of thosf' 

MINER. 

vs. 
THE BANK OF 

-LOUISIANA. 
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FALL 180~, caocf'lled notes, which seldom are kept with ex-
First District. . . 

'----.r-....J traordmary att~nbon, happened to fall into the 
l\IINEIl hands of the payee, he might recover payment, 

VS. 

THE BANK OF by tearing the cancelled signature. He might 
LOUISIANA. prove the note to be in the defendant's handwri

ting, which would be conclusive evidence, if we 
take as such the testimony of witnesses who de
pose that the blanks were filled up by the ~rdi
nary clerks of the bank. 

II. LET us next enquire whether there be any 
difference, in the case of a corporation, like the 
bank of Louisiana. 

CORPORATIONS are artificial bodies, .the af
fairs of which are regulated by the same princi
ples as those of natural persons. The same 
principles apply to the obligations which they 
contract, and it seems natural to conclude that 
when sued, they are entitled to the same pleas 
and exceptions, and have the same means of de
fence as individuals. 

I ~AVE shewn that the proof on which the 
plaintiff builds his hope of success would be 
deemed insufficient, i~the case of the note of hand 
elf an individual; the difficulty must be much 
gr'eater in the case ofa bank note, the greater part 
of the body of which is printed, and the written 
part of which, except the signature, is in the hand 
of a person who has no authority to bind the cor
poration .. To establish the doctrine contended 
for by the plaintiff would be to leave banks a 
prey to counterfeiters, by depriving them from 
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one of their greatest safeguards, their depen- . ~ALi .18~9, 
• . First District. 

dence on the sIgnatures of theIr head officers; '---v--..J 

and without protection against the frauds of their MINER 

clerks, in whom from their situation, it appears no THE BS~NK 0' 
great confidence or trust is placed, as they have t6UISIANA. 

no powe~ to bind the institution-who do nothing 
but to insert in blank spaces, the number, name 
of a fictitiolls payee, and date-none of which are 
of the essence of the obligation contracted. 

It is in evidence that if the bill before the court 
was really emitted by the bank, it was issued on 
the 2nd of April 1805, the day on which the 
operations of that institution began-that the bills 
then sent afloat were all filled up by the clerks 
before the signatures of the president and c~sh
ier were put to them-and that when bills are' 
paid by the bank, no notice is taken, nor any 
entry made of the numbers. Hence it follows 
that proof of the bills of that emission having 
been filled up by the clerk is no evidence of the 
signing by the president and cashier,. a circum
stance which as to all these notes was posterior 
to the filling up-and that even if it be admitted 
that the bill was once signed, it cannot be ascer
tained whether it was paid and cancelled by 
tearing off the signatures. 

MaZllreall on the same side. It behooves the 
plainti/fto prove-1st. That the signatures of the 
officers of the bank who have authority to bind 
the institution were to the bill, when it came to 
his hands. 2d. That it is by accident they have 

C 
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F~ALLD~80"9, ceased to be there. Such at least is the proof 
• lfst lstnct. . ' 

'--....--~ whICh would be required of him if he had sued 
MINER an individual, and certainly the' court will not 

vs. 
TflE BANK "OF require less in a suit against a corporation sanc-

,LOUISIANA. • d b 1 I . 1 hone y t le egIs ature, in whose safety most 
of the citizens of the territory are interested . 

.THE bill when it came to the plaintiff's hands, 
had the requisite signatures or not. If it had, he 
might have prevented the acCident which has de
prived it of them,. or be a1?le to account for it. If 
he,received it already mutilated, he was guilty of' 
"a, gross neglect. In ei ther case, he carelessly 
and voluntarily exposed himself to lose the a
mount of the bill. The loss is damnum absqu~ 

ilyuria.-He must"impute it to his own careless
ness or fol~Y. Damnum quod 'luis sua culpa ~en
tit, sibi non aliis debet irnputare. " 

THE veracity .of the cashier of the bank of 
United States is not intended to be impeached
but we are on a question of law, which is not 
to be settled by "'itnesses. . 

, W' e con'tend that no instrument, an essential 
llart . of \vhich is wanting, as the name of the 
parties or of the witnesses, can have any effect. 
Curia Philipica, 92, n. 34. 

Duncan for the plaintiff. This case is impro
perly likened to that of a lost instrument, the 
original of which must have been proven to be 
genuine, before eviden'ce could be gone int,o of 
its contents, or a copy introduced. 
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THE question turns entirely upon the effect of FALL 1809, 

th '1' f h b'll £Ii d 'd f First District. e mub ahon 0 tel 0 ere as eVI ence 0 ,-_-v---1 

the debt, whit:h it is contended was cancelled by l\1rNER 
'Vs •. 

the destruction of, or could not exist without, the THE BANK OF 

signatures. LOUISIANA, 

ACCORDING to the laws ~f Spain and' com
mon Jaw of England, the mutilation of an instru
ment in an immaterial part, does not impair its 
validity. '1 Rose's Comyns, 168. Sedgwick's Gil
bert 93, citing 11 Coke, 27 a. 2 Strange 1160, 
Curia Philipica, 92 n. 34. This principle being' 
established, it remains to be shewn that the sig
natures are not of the essence of the obligation. 
A note, in the handwriting of the maker, with
out his signature or subscr,iption is good. !1 

Rose's Comyns, 94, 1 Strange, 399. Taylor vs. 
Dobbin. 2 Lord Raymond, 1376, Elliot ·vs. 
Cooper, 1 Strange 609. 8 .Modern 307. 

Pothier, it is true, n. 771, considers sucP.--a 
note a5i a beginning of proof. Be this admitted, 
we are then to be allowed to complete our evi
dence: we have done so by the testimony of the' 
tellers, and I trust satisfactorily. 

IF ,this principle be correct in regard to, the 
notes of individuals, .it is much stronger in the 
case of a bank bill. The obligation of which it 
is in evidence, does not arise so much from the 
signatures of the officers, than from the circum
stance of its having been emitted by order of the 
board of directors. 

By the Court,_ MATHEWS, J. and LEWIS, ".[.

This case has been likened to thos.e of lost notes. 
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F~ALL ?80.9, bonds, deeds, or other evidences of debt. AI-
'ust DistrIct. .,' ' 

'----.,---I though there IS a strong analogy, we are not able 
MINER to perceive a complete likeness. 

'Vs. 
THE BANK OF Is it true, according to legal principles, that 

LOUISIANA.. when a party intends to rely on the copy of a 
lost instrument, he must sa.tisfa~torily establish' 
the previous existence of the original, but when 

'a bank note is totally 10,st, or destroyed, we can 
conceive no posgi ble means oy which a copy 
could be established so as to inforce the payment 
of the lost note, without subjecting the bank t~ 
destructive frauds and impositions. So well are 
these corporations convinced of this, that in their 
dividends, lost notes are considered as constitu
ting a part of their profits. Having this advan
tage over individuals, it would perhaps be un
reasonable to confine the holder of a bank note 
to the same rigid principles which govern in the 
ordinary caseS of mutilated paper: that is, that 
the loss of the signature or seal of the promisor 
or obligor must be considered'as an entire des
truction of the evidence of the debt. 

THE signatures of the president and cashier 
do not bind the corporation, only because they 
are their agents and declare that the sums men
tioned will be paid out of their funds. And if a 
bank note were fairly to go into circulation with
out any signature, would not the corporation be 
bound? However it is unnecessary to determine 
this point in this case. It is in evidence that a 
number of' notes, of the amount, tenor and date 
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of ·that which is the object of this suit, were put FALL 1009 
First Distrist. 

afloat by the bank-that the parts of the note '---v---' 

which remain, are proved to be genuine, and we SAUL 
"VS. 

are to infer that the remainder which is destroyed AlLIER. 

was equally so, unless we suppose that which can-
not be presnmed, that the cle~ks of the bank have 
contrived to defraud the corporation. 

JUDGMENT FOR THE PLAINTIFF. 

SAUL. vs. AlLIER. 

THE plaintiff as special administrator, brought Bail not reqUl

this action to recover the forfeiture under the or- red on penal sta-
. tutes. 

dinance of the officer exercising the functions of 
Governor-General & .Intendant in the province of 
Louisiana, ofthe 7th of September] 804, for the 
appointment of a special administrator; the de
fendant being charged with having negl~cted to 

\ ' 
.give notice of the death of a person, who had 
died in his house, and whose estate was liable to 
be administrated upon by the special administra
tor. 

Porter, for the defendant, moved that his bail 
might be discharged. He contended that in an 
action on a penal statute, baH cannot be legally 
required, unles the statute especially authorizes 
the demand-of it, as ,every man is to be presumed 
innocent, until the contrary appears. 1 Bac .• lJbr. 
330. SeU. Prac. 50. Barnes 80, Tid 19. 

Duncan, contra. The authorities cited by the 

~. I 
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~ALL .18~9, defendant's counsel, do not apply to this country. 
FIrst DistrIct. Th f h . I' th I' 

'--_-.r-_.J e statute 0 t e terrItory aut lOqzes e p am~ 
::\lANN AND BER- tiff to demand bail, in all cases in which the sum 

NARD '. 
'Vs. demanded IS above one hundred dollars. 

HUNT.& S~!ITH. 

..-

Po~ter in reply. It is not pretended that the 
English decisions are binoing on this court as 
precedents, and they are not referred to under 
that idea. But they are referred to, for infor
mation on a subject depending~)l1 sound reason. 
In England the statute of George, on the subject 
of bail, is as general as that of our territory re
ferred to by the plantiff's counsel, and cases like 
the present are not excepted from its provisions, 
yet the court has made the exception founded 
on the maxim which I have stated. - , 

.13y the Court, LEWIS, J. alone. Let the bail be 
discharged. 

MANN 0/ BERNARD vs: HUNT & S.M1TH. 

Persons apply- THE defendants moved for a commission to 
tng {or a c0t."- examine witnesses abroad on their affidavit, set. 
mission must dls- • • 
close the facts tmg forth the names of the WItnesses and the rna-

-intended to. be teriality of their testimony .. 
proven. , 

Brown ana Livingston for the plaintiffs. The 
. affidavit ought to have gone further and set forth 
the facts intended to be proven, in order that the 
court might judge of the importance of the testi
mony. 
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Alexander for the defendants. It has hitherto FALl, 180.9. 

b' h 't' '" h t First District. .een t e prac Ice to grant commlsslOns WIt ou '---.-_-1 

requiring such a disclosure as the plaintiff's coun- NAVIGATION Co. 

sel calls for. It may be dangerous to make it, as CITY :s~ NEW 

an opportunity may thereby be afforded to the ad- ORLEANS. 

verse party to tamper with the witnesses, and pex:-
haps falsify testimony. 

By the Court, MATHEWS, J. & LEWIS, J. It 
does not appear to us that there has been any es
tablished practice in this ~ourt, authorizing 0" dis
pensing with what is asked by the plaintiffs. It 
will certninly cut off a great source of ~elay if we 
require that the party applying for a commission 
to examine witnesses abroad should disclose on 
oath the facts intended to be proven, that we may 
judge of their materiality, an~ the adverse party 
be offered the opportunity of admitting them. 

_ Neither do we conceive any danger in witnesses . 
being tampered wit.h, or testimony fabricated. 
If the party against whom the testimony is used 
is surprised by it, the court must indulge him 
with'the opportunity to introduce such counter 
testimony as he may sfate on oath to be within 
his reach. 

ORLEANS NAVIGATION COMPANY VB. THE 
MAYOR, ALDERMEN ,y INHABITANTS 

OF THE CITY OF NEW. ORLEANS. -

THE plaintiffs had filed a petition praying that Dettmdallt i~ 

h 1 C'. 1 . h b . - d fi fi tl not bound to an-t e (eJen< ants mig t c enJome rom Uf leI' ~"'f'r on oath. 011(1 
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FALL 1809,' proceeding in build ing a bridge across the Bayou 
Firl3t District. 

'---.,.. ____ .....J St. John, to the obstruction of its navigation, 
NAVIGATION Co. and in violation of certain rio-hts secured to the 

~ b 

CITY OF NEWT plaintiffs by their act of incorporation. The in-
ORLEANS junction having issued, the defendants put in an 

atnnot take ad- answer, in the form used in the British court of 
vantage of his h . . h II h b . I 
voluntary affida- C ancery, ne~ahvlOg on oat ,a t e su stanha 
vito facts alledged in the petition. 

Duncan for the defendants. The injunction 
ought to be dissolved, as the answer has sworn 
away all the equity of the petition, the founda
tion on which the injunction is supported. 

Brown for the plantiffs. This court IS not 
regulated by the rules of practice of a British 
court of chancery. The statute of this territory 
approved the 10th of April 1805, Chap. 26, has 
pointed out the mode of proceeding in this case. 
The defendants were not called upon to answer 
on oatb, they cannot derive any advantage from 
the circumstance of having voluntarily annexed 
an affidavit to their answer. 

By the Court, LEWIS,' J. alone. The court 
has never adopted the rules of the British court 
of chancery, and I see nothing ill this case that 
would warrant a deviation from its accustomed 
mode of proceedill~, under the statute of the ter-

. ritorv. , ~ 

MOTION OVERRULED •• 
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FALL 1809, 
SMITH vs. DUNCAN ~ JACKSON. First District. 

~ 

THE plaintiff claimed the proceeds of ten A private debt 
. d cannot be set off 

bales of cotton consIgned to the defen ants, on against a part~ 
his private account and risque, which they re- nerihip claim. 

tained in part of a partnership debt due by the 
plaintiff and Nancarrow. 

arymes, for the plaintiff. This being a debt' 
due to the plaintiff in his private capacity, the 
amount of it could not be retained by the defend
ants in satisfaction of a partnership debt: for 
although partners are jointly and severally liable, 
they are only severally so after the partnership has 
become insolvent and the partnership fimd is ex
hausted. 

Duncan, for the defendants. Partners are se
verally liable for partnership debts, even hefore 
the insufficiency of the partnership fund. Wat
son, 234, 238. One partner may be sued with
out joining the other. Ibid. 432. &c. Burrows, 
2613. A judgment recovered against a firm 
may be set off against a judgment ob!ained by 
one of the partners. Lex Mere . .11m. 442, Tidd, 
604. 

The distinction in the books is this: partner
ship effects cannot be applied to private debts, but 
private effects may to partnership debts. Under 
an ~xecution against partners, the private proper
ty of any of them may ~e taken. A debt due to 
a defendant as surviving partner, may be set off 

. D _9NSii.i:~j~li J~~Y-. 



F AU 1809, 
First District. 

'---.---' 
WOOLS~Y 

'Vs. 
CENAS. 

CASES IN THE SUPERIOR COURT 

against a demand on him in his own right. 6 
Term Rep. 582, Tidd 560. 

Gr!lmes, in reply. All the authorities cited, go 
merely to prove the general principle of the joint 
and several liability of' partners, and whenever 
the books speak of' 'their several liability, the po
sition is predicated, on the ground that the part
nership fund is exhausted. 

The Court, LEWIS, J. alone gave 
-JUDGMENT FOR THE PLAINTIFF. 

~ 

W. W. WOOLSEY vs. CEN.AS. 

The bill of la- GEORGE M. WOOLSEY, being in this city Of 
ding does not N 0 I I . d b d fib' T vest the proper- ew- r eans, s llppe on oar 0 t le rIg roy, 
ty in the consig- a number of kegs, containing forty thousand dol
nee. lars in sil~er, marked W. W. W. which he con-

signed to the plai~tiff, and drew bills on him for 
the whole amount. The bills,of la~ing express
ed that the money was shipped as the property of 
the consign?r. Whi~e the brig waS floating 
down the Mississippi, a writ of attachment 
against the property of George M. Woolsey was
put into the hands of the defendant (the sheriff 
of the district) who having overtaken the brig at 
the Balize, seized upon and brought the money 
to the city; whereupon the plaintiff brought his 
action for the recovery of the money. 

IT was in evidence that the bills drawn by 
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George M. Woolsey had been presented to, ac- ~ ALL ~ 80.9, 

d d 'd b hI' t'ff. d 1 FIrst DbtrICt. cepte an pal y t e p am I ,an t lerc ,vas ,--'--v--~' 
attached to the petition an affidavit made before a WOOLoEY 

notary public, in the city of New-York, to prove CE"t:~S, 
the property of the plaintiff' in the money. The 
jury found a verdict for the defendant, and the 
plaintiff'moved for a new trial. 

Brown' a~d Alexander for the plaintiff. The 
verdict is contrary to law: From the moment 
that the bills of lading were signed by the cap
tain, the property was divested out of George M. 
Woolsey and vested in the plaintiff, and it was 
no longer in the power of the consignor to des_ 
troy the right of the consignee; unless the for
mer had arrested the money z'n transit-u in case 
the latter had failed, Abbot 232, and if property 
be consigned to meet an acceptance, it cannot be 
stopped in, transitu, Abbot 238, for the right of 
stopping in transitu belongs only to the consignor 

/ and he can exert it only in case' of the failure of 
the consignee. As to third persons, the delivery 
of the bill of lading is a delivereyof the proper
ty. 2 Term Reports,' 7, 1 Johnston, Ludlow, vs. 
--, The bill of lading is the title by which 
the property is to be determined. 12 Mo. 156. 
Had this property been consigned to the person 
in whose favour the bills were drawn, there could 
not have been a doubt on the question, because it 
would have beena consignmentto dishargeadebt , 
and the property would have vested immediately 
on the receipt of the dollars by the captain. It 
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FALL 1809, is uifficult to uiscover a great difference in the 
. First District, • 
~-..".-_...J present case. The shipment was made for the 

WOOLSEY purpose of satisfying a creditor,' 
VS. 

CENAS, 

Duncan and 'Robertson for the defendant. There 
cannot be a doubt that the money was shipped as 
the property of George M. W oolsey~ It was at 
his risque and he must have borne the loss, if the 
brig had sunk before. the attachment was levied. 
N either the plaintiff, nor the person in whose fa
vour the bills w'ere drawn, hau any interest or 
would have been affected by the loss of the ves
sel. 

THE case might have been altered, if the bill 
of lading had reacheu the plaintiff's hands, and 
he had accepted the bill in consequence of it, but 
before the arrival of the bill of lading and accep
tance of the bill of exchange, the property was 
at least in abeyance and at the risque of the con- . 
signor~ The consignee was not bound to do ho
nour to the bill, nor to accept the consignment. 

IT is said the consignor can only stop the goods 
in,transitu, in case of the failure of the consignee. 
Is he no~ at liberty to stop them, if the bill of 
lading be not negociable, or while it remains un
assigned, and can he not compel the captain to 
delil'er them back as long as no assignment of 
the bill of lading has taken place ( 

Brown, in reply. ' The general principle that 
the delivery of goods to the master of a ship, 
ft[ld his signing th~ bill of lading for them, vest 



OF THE TERRITORY OF ORLEANS. 29 

the property in the consignee, cannot be ques- ~ ALL .18~9, 
. . Flrst Dlstflct. 

honed. T~e master then becomes hIS agent, '-___ ~ 
and a deliv~ry to him is a delivery to the con- WOOLSEY 

'liS. 

signee. If this position be correct, it follows, CENAS. 

that as George M. Woolsey could not have stop-
ped the goods, neither his creditors, nor the she-
riff, can exercise any act of ownership which be 
might not have exercised. He had totally di-
vested himself of his rights to the property, ex-
cept that of stopping it in c~se of the failure of 
the consignee. W. W. Woolsey's title was de-
feasible upon the happening of this contingency 
alone. It is the, bill of lading that stamps the 
title on the property. It is the mercantile instru-
ment which designates the ownership.' 12 Mo. 
156. No 'matter what the consideration may 
have been; 'like that of a bill of exchange, it 
cannot be inquired into. This is for the ease 
and facility of commerce. 

BUT it is said that the solution of the question, 
at whose risk was the money at the time the at
tachment was levieJ, will afford the proper cri
terion to determine who was the right owner; 
and that the money was at the consignor's risque. 
This general rule has its exception, introduced 
for the convenience and safety of merchants. 
When goods are insured, the insurer runs the 
risque, without the property being in him. So 
in consignments, the consignor runs the risque, 
and is as the insl,lrer. If this be not the case, how 
js the principle to be reconciled, that a delivery 
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- FALL 1809, to the master is a constructive delivery to the 
First District.. h I' I 
'-_~ consignee, and t at de Ivery vests t le property? 

WOOLSEY Again, it is said that the money when attached 
'Vs. 

CENAS. was the property of George M. Woolsey, and 
W. W. Woolsey had yet acquired no right. But 
as soon as the'latter received the bill of lading 
aud accepted the bill of exchange, without no-

- tice of the attachment, his right, if it were only 
inchoate before, bec?me complete. 

BILl..s oflading, like bills of exchange,are trans
ferable by endorsement, and the bona fide holder 
is the only person who can demand the contents, 
and in whom the property vests. If A. draw in 
favour of B. on C. who accepts, and D. a creditor 
of B. attaches in the hands of C. and the bill 
afterwards be endorsed to E. who had no notice 
ofthe attachment, E. will recover notwithstand-

• 
ing it. This is our case: the consignee's right 
cannot be affected by the attachment. . 

By the Court, LEWIS, J. alone. It is not COll

sidered as material in this case to determine 
whether property can be stopped in transiit'l. In 
order to support this action, all the plaintiff has 
to do, is to shew that the money was his, at the 
time the attachment was levied on it. Were it 
material, I would incline to the opinion that un
der our statute, the property of an absconding 
debtor is liable to be attached wherever it may 
be found within this territory. 

WHETHER the money . was the property of 
George M. Woolsey, was a question for the de .. 
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termination of the jury on the evidence before F.ALL !80? 
I 'd . ' b" d" l'. f I First District. t Iem, an 10 r10gmg aver lct m Javour 0 t le ,-__ -.,-___ 

defendant, they have determined it in the atlirm- WOOLSEY' 
'Vs. 

ativ~ CENAL 

As to the point, of law which arises as to the 
effect of the transfer, it seems to me the property 
did not vest in 'V. W. Woolsey, as there was 
no antecedent debt existing, no consideration paid 
and no privity in the transaction between him 
and the consignor, to whos'e proposition he was 
not bound to accede, and at whose risque the 
money remained. A consignor cannot vest a 
right in the consignee unless the will of the lat
ter concur in the acquisition of it. The contract 
by which the right of property passes from the 
one to the other is only inchoate, until it receives 
the assent of both: while it is the act of one party 
only, the other is under no obligation and ac-, 
quires no right. The promise is what civilians 
call a pollicitation, which is not binding till, by the 
assent of both parties, it ripens into a contract. 
Pollicitatt'o est solius accipientis promissum. I 

Pothier on Obligations, 5, no. 4. 
IT seems absurd to say that a person can be 

the rightful and exclusive owner of property and 
yet sustain no loss by the destruction of it, and 
this would be the case if the right of property 
was considered in the consignee, . while the goods 
are at the risque of the consigHor. 

MOTION OVERHULEJ). 
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FALL 1809, 
First District. 

CASES IN THE SUPERIOR COURi 

DUNCJlNvs. YOUNG. 

. r----J THIs was an action on a bill of exchange; NotIce on a pro-
tested bill. drawn by M. G. Cullen of New-Orleans, in fa-

. vour of the defendant, on Liverpool, payable in 
eight months after date, on the 29th of April 
1807, and endorsed by the defendant to the 
plaintiff, who resided in Charleston. 

THE plaintiff's agent in Liverpool, presented 
the bill for acceptance on the 21st of July follow
ing, and the drawee refused to accept it. But of 
this fact the ololly evidence was the protest for 
non-payment, in which it was stated that the bill 
had been regularly protested for non-acceptance. 
The plaintiff received information of the refusal 
of the drawee, on the 25th of September, and on 
the next day put a letter in the post-office, in
forming the defendant of it, and the letter reach
ed him on the 2/tth of October. On the 15th of 
October, the d~fendant attached the property of 
the drawer. 

ON the part of the defendant, it was proven 
that two ships left Liverpool for New-Orleans a~ 
bout the middle of August .i 807, one of which 
arrived at the Balize on the 11 th of October 
following, and reached the city on the 15th . 

.Illexander and Duncan for the defendant. There 
has been a want of due diligence in giving no
tice. The notice itself was insufficient, as the 
defendant was lllformpd that the bill was noted 
for non-acceptallce, while he ought to have been 
apprised of the protest. 
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IT is. the duty of the holder of a dishonored FALL 1809, 

b· I . h 1· . h First District. II to gIve t e ear lest notice to t e person to '-_ . ...,..._-' 
whom he intends to resort for payment; and if DUNCAN 

. he fail, without being able rationally to account Y:~~G 
therefore, he will not recover. 2 Smith 196, 
Burrows 2670. In the present case, two ships 
left Liverpool, bound directly to New-Orleans, 
after the drawee's refusal to accept and no notice 
was given by either of them to the defendant. 
The plaintiff knew that the defendant resided in 
New-Orleans, and was therefore bound to possess 
his agent at Liverpool with that information, in 
sending the bill, that in case of an unfavourable 
contingency notice might be sent to the defen-
dant, without delay. 

NOTICE of a foreign bill having been noted 
for non-acceptance, is not sufficient, there must 
be notice of the protest itself. There must be a 
protest .for non-acceptance~ and the want of it 
cannot be supplied by witnesses. Buller's No P. 
271. Chitty 90. 

Ellery and Robertson for the plaintiff. It is not 
believed that there can be a doubt with regard to 
the regularity of the notice: but it is said it 
came in a circuitous,while it might have come 
in a direct way.-That the agent forwarded the 
information to his principal at Charleston, who 
sent it by the posfto New-Orleans, while if the 
opportunity of the ships had been improved the 
defclldant might have had notice nine days earlier, 

E 
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FALL 1809, andmighthavetaken-measures'forhissecurity. But 
First District. • '" 'd h h h f 0 ' 

, .........1 It IS In eVl ence t at on t e 15t 0 etober, on 
BROWN the very d~y of the-arrival of the ship which reach. 

FORT &'VsG~RATJD. cd the city first,an attachment was issued at thein· 
stance of the defendant, and the property of the 
drawer levied upon, so that it appears he had as 
-early information as 'could possibly have been giv
en, and took measures accordingly. 

The protesHor non~payment tb'which all :courts 
give credit, 'proves that 'the bilI was duly protest
ed for non-acceptance. The pJaintiff'perhaps did 
not use the legal term in'his notice, but he in
formed the defendant that the bill was dishonor
ed, which is sufficient. 

The Court, LEWIS, J . . alone; charged the jury in 
favour of the plaintiff' on each of the points, and 
there was a 

VERDICT FOR THE PLAINTIFF. 

BROWN VS. FORT 4- GIR./l.UD. 

Th "d ACTioN upon a note of hand. The ship 
e conSl er-

ation of a note Clar!l, owned by Foster & Giraud ofNelV-York, 
enquired into. being libelled in the district court of the United 

States, in New-Orlealls, under the act 'of Con
gress, prohibiting the importation of slaves, 8 
Laws' u.' S. 262, the defendants lV,ere desired by 
the owners to act for them, and consequently, 
the ship being'afterwards condemned and sold, 
they bought her in, and gave their note for the 
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price to the plaintiff, the colle~tor for the port of ~ALL ~80~, 

N 0 I . h d Th" First District. ew- r cans, WIt an en orser- IS paper \ , . I 

was payable on a future day and deposited with BROWN 

the clerk of the District Court. The forfeiture FORT &,'VsGIRAUDo 

being remitted by law, the defendants refused 
paym~nt . 

.Illexander, for the defendants, praying leave to 
prove these faCts, was opposed by 

Grymes for the plaintiff. 'The defendants can
not be allowed to introduce proof, oral or written, 
.to show the want of a consi~eration paid by the 
plaintiff, Kidd 34, 35, an indorsed note is like a 
bill of exchange, the acceptor of which is liable, 
although he- knows that no consideration was 
given, Ibid. 83, H5. Ex nuda pacto, non oritur 

'actio; but any degree of reciprocity take~ a case
out of this rule: the execution of the note is
that degree of reciprocity. No proof is admiss··' 
ible of what passed between other persons than 
the parties to the suit. The defendants gave the 
note, they are .not parties to the remission, an«:I .it 
cannot avail them. Fort & Giraud alone .can 
claim the benefit of it. Pillans Sr Rose vs. VaT! 
Mierop SrHopkins, 3 Burr. 1663. 

1!1'own, for ,the defendants. An .i~quiry into' 
the consideration of a note, ,when the plaintiff is 
an endorsee, is denied only wh~n he came fairly 
by it and without. notice. Kidd, 34. It is al
lowed when the endorsement is posterior to the 
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FALL 1809, day of' payment. 3 Term R. 82, 83. 4 Dal-' 
First District. . . 

'--_ . ...,..--..J las 37 J , An assIgnee of a negocIable paper 
ST. MARC takes it subject to all the equity to which the as-

VS. '. • • . • 
LA CHAPELLA & sIgnor IS subject, whenever he has notIce actual 

HARRISON. or constructive. 

By the Court, LEWIS, J. alone. The evidence iii! 
proper. The note was endorsed merely for the 
purpose of securing the pa.yment of it. The 
plaintiff may be consider~d as the original payee, 
for he received the note from the makers. 

The defendants having introduced witnesses, 
and the facts being proved? the plaintiff volun-
tarily suffered a ' NON SUIT. 

ST. MARC vs. L.!J. CH.!J.PELL.!J. 0/ H.!J.RRISON. 

Ship/owners lia. ' THE plaintiff's agent in Bourdeaux, shipped on 
~~~ !~~a:~!nde~m;; board or'the Catherine, of \yhich the defendants 
a master andjoint were owners, and one of them master, a quantity 
owner. f I d' J." h' h H' h .0 merc Iall lse, lOr w IC arrlson, t e mastel', 

signed bills of lading, engaging to deliver them 
at New·Orleans. The Catherine went to St. 
Thomas's, in order to land some passengers, 
where the merchandise was sold, and the plain
tiffs claimed a sum of about twenty-five thou
sand dollars,. stating it to be the amount which 
he would have received from the sale of the mer:
chandise, in cash, after deducting the freight, du .. 
ties, and all other charges, jf they had been de .. 
livered according to the bill of lading, deduct~ 
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ing the sum of three thousand dollars paid him ~ALL .18~9, 

h· . d L' d . d d h First District. by LaChapella, w lch thIs elen antJu ge t e ~---v-_.-J 
plaintiff entitled to require from him, as his pro- ST. MARC 

'Vs. 
portion of the sale' at st. Thomas's. Interest LA CHAPELLA & 

was also demanded. HARRISON. 

IT' was in evidence also that while the Cathe
rine was at St Thomas's, a British privateer was 
cruising off the island, a circumstance which de
termined the master, with the advice of some of 
the freighters, who were there, to sell his cargo, 
an,d proceed to New-Orleans in ballast. 

Moreau and Derbigny, for the defendants. As 
the shipment was 'made in France, the conse; 
quences of it must be regulated by the laws of 
that country. They limit the liability of owners 
of\T.essels, for the acts of the master, and permit 
the owner to discharge himself by the abandon
ment of the vess~l and freight. I. Ordonnance' ae 
la Marine, liv. 2. t. 8. art. 2. 

ADMITTING thilt the contract is to be regu
lated by the laws of this territory, it would seem 
that damages, for the misconduct of the master, 
may be recovered from him and the owner in 
solido. But this severe provision appears miti
gated by the provision that a master of a vessel 
shall give security to the owner for the value of 
the vessel and the damages which he may cause, 
Ord. of Bilboa 224: a provision which seems 
controlled by the obligation imposed on the offi~ 
cers of the customs in Spanish ports, to require 
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FALL 1809, surety from the own.er to the amount of the va
!irst ~~ lue of the vessel and freight, bf>fore a clearance 

ST. MARC be granted. Curia Philipica 467. This reduces 
LA CH;;;LLA & the liability of ship owners in Spairi, to the sam~ 

HA.RRISON. degree as the ordinance of France. The British 
statute of 7 Geo. 2. c. 15, contains the same pro
vision, which is supposed to have been adopted 
by all the mercantile nations of Europe. 

Seghers, .Illexander and Brown for the pillin
tiff. Even, if the liability of La Chapella be to 
be measured by the ordinance of France, he 

. ought to be charged to the whole extent of the 
plaintiff's loss, inasmuch as Harrison was riot on
ly master, but j6int owner, and the vessel went 
to St. Thomas's in consequence of a preconcerted 
arrangement between the defendants, beneficial to 
themselves and evidently prejudicial to the plain
tiff, as it hazarded his insurance.' The going in
to St. Thomas's being only a deviation, not a bar
ratry, which is an offence, which can 1?e commit
ted against the owner of the ship only. If the 
master of a ship be also the owner, he cannot be 
guilty of barratry. Parle 194, 1 Term R. 323. 

The French ordinance and the British statute 
were intended to afford protection to honest ship 

. owners, against the dishonesty of captains, but 
not to present a legal shelter to those who parti
cipate in the guilt of· the master. The latter sta-. 
tute expressly confines the relief to acts done 
without the privity or knowledge of such owner' 
or owners. 3 Bac . .Ilbr. 612, 613. 
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We contend that the extent of the defendants' F:ALL 1809, 
II' b'l' , . b . d b L' h First District. 
lia 1 Ity IS to e a~certame y a relerence to t e· \ '. I 

laws of this Territory. The Catherine w~s an ST. MARC. 

American bottom. The plaintiff' and both de- LA, CH~~LLA &, 

f~ndarits'a:re American citizens, and the, master's HARRISON. 

engagement to carry the articles had a reference to 
and was to bave its completion in this Territory. 
By the ordinance of Bilbo a, which is here part of 
thelawofthe land, !:ind which the defendantshave 
cited, it is the duty of the master of a vessel to 
give security tothe owner~oindemnifyhim against 
all losses occasioned by his misconduct. The in-
ference is unavoidable that 'the owner is liable for 
the whole. The part quoted out of Curia Phil~-
pica goes the frill length of the principl~ we rely 
upon. It 'is there stated that the owner is an-
swerable in all respects for the acts of the master. 

This' being an action sounding in damages, the 
only just criterion is the cash price of similar ar
ticles in the market of ,New-Orleans, deducting 
proper charges. 

By the . Court, LEWIS, J. alone. The de-
fendants are liable to the plaintiff for the miscon
duct of Harrison, as master and joint-owner of 
the vessel. They must ~herefore be liable for 
the whole loss. All persons undertaking to carry 
,goods for hire are responsible for the value of the 
goods at the place of delivery at the time they 
ought to have arrived, whenever the goods are 
lo~t by th~ misconduct of'thecarrier. 

JUDGMENT FOR THE l'LAINTIFF. 



FALL 1809, 
First District. 

CASES IN THE SUPRIOR COURT 

DEBORA vs. COFFIN 4- WIFE .. 
-

'-The~ .. TItIS was a~ action beginning by an order. of 
Spaniard to sue a seIzUre, obtamed from the Judge of the CIty 
!~:~~h~ar~~~~; Court of New-Orleans, against five negroes be
wasconfhcatedin longing to the defendants, and founded on a mort
Spain. gage specially of five other negroes, (one except-

ed) than those embraced by the seizure, and ge': 
nerally of all the estate of the defendants, executed 
by them in the year 1808, at the Havana, 
where they then resided, for the payment of 
'II> 1400, at the expiration of twelve months there
after. The material facts set forth by the de
fendants' plea and afterwards admitted by the 
plaintiff, were as follows: the money was lent to 
be employed in a flourishing manufactory of 
earthenware belonging to the defendants, in the 
vicinity of the Havana, and was so employed. 
Before the expiration of the twelve months, the 
defendants were banished from Cuba, and all 
their property (excepting the negroes in question, 
who .followed their master) had without. any 
fault of theirs, been seized and confiscated un-. 
der a general act of confiscation and banishment 
against all Frenchmen residents in the island; by 
which act of confiscation, &c. the proceeds of 
their estates were held by the government, sub
ject ill the first plq,ce to the payment of their 
respective SPANISH creditors. The property of 
the defendants, so seized and confiscated, was 
Inuchrnore than suiftcient for the payment of ~ll 
their debts. The confiscation act points out 
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the mode in which the Spanish creditors mayap- F jl,LL 1809, 
First District. 

ply for and obtain payment. '----- .."..----J 

The plaintiff is a Spaniard, resident at the Ha- DEBORA 
'Vs. 

vana, where the property of the defendants so COFFIN & Wm:. 
seized and confiscated lies, and might have ob-
tained payment out of the proceeds, of the de-
fendants' property in the hands of the govern-
ment. 

UPON this case judgment had been given for the 
plaintiff in the Court below, from which the cause 
came up by appeal. 

$mith, for the defendants. The ju~gment of 
the Court below ought to be reversed upon three 
grounds: 

1st. BECAUSE after the act of confiscation and 
banishment, neither this form of action nor any 
other could be sustained against the defendants 
in a court of justice in Cuba; I 

2d. BECAUSE it is substantially giving effect to 
the penal laws of a foreign government; 

3d. BECAUSE as the proceeds of the defendants' pro
perty seized by the Spanish government a~e suffi
cient for the payment of this debt, and are accessible 
to the plaintiff, and not to defendants--that judg
ment is contrary to equity and moral justice---and 
therefore not to be sustained in this court of equi
ty as well as law. 

I. IT ought to be reversed, because after the' 
act of confiscation and banishment, neither this 
form of action, nor any other, could be sustained 
against the defendants in Cuba. 

F 
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FALL 1309, By the act of confiscation the defendants were 
First District. 

'-----.,-_-' reduced to an actual insolvency.---By that act, 
DEBORA the title to all their property in Cuba was divest-

'liS. 

COFFIN & WIFE. ed out of them and vested in the government.--In 
. 'Cuba, the pal-ties to the contract, the security for 

its fulfilment and the mode of proceeding to obtain 
it were by that act all equally changed. If a 
remedy against the defendants could have been 
pursued by the plaintiff'in Cuba, it must ,have 
been by an action, either in rem or in personam.--
But the plaintiff could not have suppor~ed "an 
order of seizure," or any other process, in the 
ordinary form, against the property of the defen
dants, in any of the judicial tribunals of the coun-

. try, because, by the act of confiscation, &c.--
there the supr~me law of the land, all the pro
perty of the defendants vested ipso fact~ in the go
vernment. And by that act it was ordained that 
Spanish creditors of whatever degree should 
prove their debts an~ solicit payment ouly in con
formity to the mode therein pointed out. It would 

. therefore have been as unnecessary and indeco
rous as inadmissible to have instutited 'an action in 
Cuba agai!lst the property of the defendants.--
Equally was the plaintiff precluded by that act 
from any civil proceeding in personam against the 
defendants there. The government had jealous
ly reserved to itself the exclusive privilege of 
pursuing the persons of the defendants, and that 
by the criminal mode ofbanish;ncnt. The exc·' 
eution of that sentence was wholly incompat~ble 
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'With the indulgence to any private ipdi\'idual of ~ ALL .18?9" 
, 'I d' 'h f I' d First DlstflCt. 

CIVI procee mgs agamst t e persons 0 t le .e- '--...,.-----J 

fendants. DEBORA 

BUT, on. the supposition that the defendants COFFIN'V~ WIFE. 

'Would,after the act of confiscation, have been lia-
ble to a real or a personal action in a court of 
justice in Cuba, could they not, in the one case, 
have pleaded with effect the act of confiscation, 
and in the other, is it not too revolting to justice 
and morality to suppose that after the seizure of 
all their property by the government, without 
their fault and subject to the payment of their 
debts, a court of justice lvauld suffer the plaintiff 
in the first instance to imprison the persons of the 
defendants, and not compel him to resort to the 
sufficient fund held o~t by thf! gOl'crnment, which 
'Was accessible to him and not to them? Ifthesc 
pleas would have been effectual there, shall 
they not be here? Shall the plaintiff be per-
mitted to pursue remedies here against the de-
fendants, which would have been inadmissible 
in his own 'country-the very country where the 
contract was made, and where the defendants 
bave experienced from the government a rigour 
they could not elsewhere have been exposed to? . 
So far was the plaintiff from a capability of main-
taining an action in Cuba against the defendants, 
that he could not lawfully even have received pay-

. ment from them of his debt-any payment made 
to him, after the act of confi5lcation, would have 
accrued to'the use of the ~overnment, he would 
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~ALL 1.80~. have b'een 9bliged to deposit that money in the 
Flrst Dlstnct. . ' , , 

'--.r"----J publIc treasury, and must have been content 
DEBOll.A. to receive back the amount of his d~bt, at such 

COFFINv~ W'FE. time, in such manner, and under such circum
stances, as it pleased to prescribe. If the gov
ernment had pleased to lay a tax on the debt of 
every Spanish creditor so received from the Span
ish treasury, is it possible that anyone would 
maintain that the Spanish creditors coultl in &uch 
case lawfully pursue the unfortunate exiles in' fo
reign counh'ies to compel them to refund the de
ficiency thereby produced? Ifthe plaintiffcould 
neither sue nor receive payment from the defen
dants in Cuba, and that by a law of his own coun
try which he was bound to .obey---shall he not a 
fortiori be prohibited from suing here? 

"The civil law can hinder, or make void the 
"obligation of a promise, or contract two ways, 
., or, by such an act as affects the promiser or 
" contracter immediately. either by such an act 
"as immeJiately affects those to whom the pro
"mise or contract relates, and, in the 'mean time 
" affects him, only remotely. And, further, where 
"the act of the civil law affects him immediately 
" it may be antecedent, or subsequent to the pro_ 
"mise or contract." Ruther[ Inst. N. L. b. 2. ch. 

6. § 11. p. 247. ***** "-He bound himself by 
"the' social compact to obey the laws: and 
"this obligation is antecedent to his pro
"mise or 'contract." Ibm. 253. ***** "If we 
"'make a promise or contract by which any, per-
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• ' son acquires a right, and the civil law talccs from FALL It109, 
, h' h . 1 . d h' f First District. , ]m t e rIg It so acqUire , t ]s act 0 the '--...,..---.J 

"law affects him immediately and directly; but, DEBORJ. 

" at the same time will remotely and indirectly COFFIN'V~ WIFE. 

" affect us and discharge our. obligation." Ibid. 
254. The governm~nt then, by the act of con-
fiscation, not only actually prohibited any future 
payment of their debt by the defendants to the 
plaintiff in Cuba, but it had a right so to do. It 
not only prevented the plaintiff fror.n acquiring 
the right which he might otherwise have acquired 
of 'suing the defendants upon their contract in 
Cuba, but it exercised that power consistently 
with the principles of uatural·law. 'For it is most 
evidently just, that when th~ sovereign power in 
the state takes from an individual, without, his 
fault, and only to effect a general benefit, the pro-
perty with which he intended to discharge his 
debts, it should protect that individual from snits 
that might be instituted ag'ainst hiin for not so 
employing the property of which he is thus de-' 
prived. This confiscation of the defendants' pro-
perty, to an' amount sufficient for the payment of 
all their debts, and subject to such payment, may 
be not ,inaptly considerf'd as the forced payment 
of a debt to a person constituted by law to re-
ceive it for the real creditor, and re't:emblcs pay-
ments made to curators, tutors, husbands, recei-
vers of hospitals, &c. payments which WQuld be 
valid, even though the money might happen not 
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FALL 1809, to be received, or enjoyed by the real creditor .. ' 
First District. Ph' T:" J Obl' 3 h t\. 3 ~ ot ler, ralte ues 19. part. ,c. 1, 'Y • 

DEBORA, " Contracts are to be decided upon and exe~ 
eOFFI/~ WIFE. "cuted only according to the laws of the place 

" of residence of the parties at the time of mak- , 
"ing them, unless another intention appear." 
Pothier, Cont. de Societe, § 159, p. 133. "Dis
"putes between foreigners or strangers to be de
"cided according to their own laws." S Partido 
tit. 15, L. 15. 

" The laws of every empire have force and are 
", obligatory upon all who are within its limits," 
-" and by the courtesy of nations, whatever laws 
"are carried into execution in one government, 
"are considered as having the same effect every 
"where, provided they do not occasion a preju
"dice to other governments, or those who are 
"entitled to their protection." 3 Dall. 370, note. 

So far as the act of confiscation has been car
ried into effect upon the property of the defen
dants in Cuba, they must be_ bound by it-but 
they are clearly released from all future obedience 
to a government which has banished them from 
its protection,-with regard therefore to the 
miserable remnant of property which they have 
been able to withdraw from the sphere of con
fiscation, they are entitled here· to the protection 
as well, of law as of humanity. 

BUT how stands it with the plaintiff-a native 
and resident of Spain? He is to be viewed, as 
to this question, only as the indefeisible subject 
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of the law? of his own government. It does not fALL ~BO?, 

b I 'h· S . J 11 d h· 1· First Dlstnct. e ong to 1m, a pamar, to a e ge t e mva 1· '-_-. I 

dity of a.'3panish act of confiscation. With re. DEBORA 

gard to him, that act is absolutely obligatory, not COFFIN'V~ WIFE. 

only in Spain but elsewhere; not only so' far as it 
is executed, but in whatever it is only executory. 
\Vith regard to his claims, the title to the whole 
of what was the property of the defendants, is 
out of them and in the -Spanish government. 
This is' not only law, to him, but is equity, 
since, in the transfer of title effected by the act of 
confiscation his interests have not been neglected. 
If then a recovery could be had against the pro· ' 
perty of the'defendants here, for this ,debt, the 
action ought to be instituted in the name of the _ 
Spanish government, to the benefit of which it 
would inure. 

II. THIS leads to the second ground on which 
the judgment of the court below ought to be re· 
versed-viz: because it is substantially giving ef· 
fect to the penal laws of a foreign government. 
What is the situation of the plaintiff under the 
act of confiscation, as to this debt? He is en· 
titled to demand payment out of the proceeds of 
the defendants' property in the hands of the Span
ish government. Instead of so doing, he insti
tutes a suit against the defendants in this country 
to recover from them payment of the very debt 
for which the Spanish gov,ernment would ac· 
count to him. 'Whatever surplus may remain in 
its hands after payment of Spanish creditors is to 
become a forfeiture to the state. 'If the plaintiff 



48 CASES IN THE SUPERIOR COURT 

FALT. 1809, recover in this action he thereby precludes him~ 
First District, lfc- d d' f' h S 'h ' h '---v--~ se Irom eman lIIg rom t e pams treasury t at 

DEBORA amount, and\vhich he would be entitled.o receive. 
COFFI:\,v~ WIFE, Does it not follow irresistibly, that a recovery by 

the plaintiff in this suit, would inure substantially 
to the benefit of the Spanish government-if, in
deed, he ~vould not be obliged b account to it 
immediately as its agent for the money, so reco_ 
vered here? Nothing but the glaring impossibility 
of that government sustaining a suit in its own 
name to recover the forfeiture of the remainder 
of the defendants' property now pursued by the 
plaintiff would prevent such an account being 
exacted :. and shall we suffer that to be done in 
our courts indirectly, wpich we woul4 reject 
with indignation if directly demanded of us? ' 

III. As the fund in the hands of the Spanish' 
government is sufficient for the payment ofthe de
fendants' debts, and is accessible to the plaintiff; 
and not to the defendants, the judgment of the 
court below is contrary to equity, and therefore 
ought to be reversed in this c~urt of equity as well 
as law, And in support of this ground we rely 
on the principles laid down by the Lord Chan
cellor in the case of Wright vs. Nutt, in· 
which he says among other things-" There is -
"no doubt in the wodd, but that according to 
"the general principles of a court of equity, 
"where a man who has not actual possession of 
"his debt (for if he had actual, possession, I 
,~ should conceive, that it would be payment even 
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.. that might be. available in a court of law, but if FALL 1809, 
. I l ' f' First District. " not so at law, It WOU d at east In a court 0 eqUl- '----v-----' 

" ty be considered as actual payment, and that a DEBORA 

"man was vexed twice for the same demand upon COFFINV~ WIFE. 

" some formal difficulty of making the fact of pay-
" mcnt available at law;) but has the power of 
" paying the debt depending upon his own act, 
" whether he will resort to a particular fund or 
"not, if instead of making use of that power he 
" will pursue the debtor, it would be too much 
" for a court of equity to permit to him to sue the 
" person and relinquish the exercise of that pow-
" er which he has at the time in his own hands. 

" This case is attended with a circumstance 
" still more peculiar; which is, that it is totally 
" impossible for him to assign over that right to 
" the party debtor here, in order for him to make 
" it available." 1 Hen. Black. 120. 

Rodriguez, for the plaintiff. The contract be
tween the parties was absolute, and it was n,ot in 
the power of the Spanish government to abrogate 
it.-. And the defendants were -morally bound to 
fulfil their engagement. The many political 
misfortunes and losses of the defendant!:! could 
not mar the plaintiff's title to the payment of a 
lawful debt. He was under no legal or moral ob
ligation to call upon the Spanish government for 
pay~ent of a debt not contracted by it-no equi
table circumstance in favour of the defendants, 

G 

.,.J 
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!"AI.l, ,18~9 however strol1O- in a question between them and 
First DistrIct. b 

'--..".---1 ,the Spanish govemment, can take froUl him his 
DcnOR.\., legal vested right. ' 

7)S. 

COFFIN & WIFE. A debt is created by contract auu exists till the 
contract is performed. The interference of go
vernment to exonerate a debtor from the perfor
mance of his contract, whether upon or without 
conditions, or to take from the creditor the pro
tection of the law, does not in strictness destroy 
the uebt, though it may locally the remedy for it. 
The debt remains, and in a foreign country pay
ment is frequently enforced. Pel' C. J. Ellsworth, 
Hamilton Vb. Eaton, 'JWartin's notes, 76. 

The passage cited by the defendants' counsel, 
out of Rutherforth, is certainly not law. It is not 
true that the law can make void the obligation of a 

promise or contract, though it may, what to a disho
nest debtor is the same thi,ng, withhold from the 
creditor th,e legal means of enforcing compliance; 
it may create a'legal impediment, it may destroy 
the remedy, but the right of the creuitor mayon
ly be destroyed by his own act, until the uebtor 
fulfils his obligation.-Parties alone can destroy 
ormodify contracts. 

The obligation of contracts is not only founded 
on moral principles, but that necessiiy of indivi
dual confidence so essential to the well-being of 
man, and indispensable to the existence of human 
society. The moral is scarcely distinguishable 
from the legal obligation, and the collected pow
er of the society immediately follows to en
force it. 
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By the law of nations, contracts between indi- :r:'ALL .18~9, 
. FIrst DIstrIct. 

"iduaIs of different nations shall meet WIth no Ie-~-' 
«al impediments to their execution in time of DEBORA 
b VS. 

peace, and shall have the benefit of the constitu- COFFIN & WIFE. 

ted authorities of the country where the creditor 
finds the debtor to enforce their fulfilment. 

Legal impediments are temporary and local. 
'Var does not extinguish the rights nor dissolve 
the obligations of individuals of the belligerent 
nations, it only suspends the right of bringing suit, 
durin~ the continuance oj the war. 

The st~tuteof]imitation affects the remedy, but 
affects it locally ONLY, within the dominions of 
the power who passed it. 

In Ruglcy vs. [(eeler, 3 Johnson, 261, the Superi
or Court of the state of New-York held that they 
were not governed hy the statute of limitations 
of aunther state, in actions or contracts entered 
into there. The same decision took place, Lodge 

vs. Phe~YJs, 1 Johnson's cases, 139, and in Pearsall Sr 
al. vs. Dwight 8r at. 2 !Jass. Reports, 84. In all 
those cases the plaintiffs could not have sued ill 
the states in which the contracts were made, but 
were allowed to recover in another state: be
cause the legal impediment which existed in the 
place where the contract was made was local. 

THE act of confiscation did not destroy the 
. debt, for, independently of its effect being local, 

it is temporary. If it were repealed, whatever 
might have been the consequences of it during its' 
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~ ALL .18~9, existence, it cannot be doubted but the remedy 
FIrst DIstrict. L1 b . d 
'----' WOUcu e revzve . / 

DEBORA DURING the war of independence, debts due to 
'Vs. 

COFFIN & WIFE. the enemy were confissated, and American debt-
ors were compelled to pay what they owed to 
British individuals into the public treasury. It 
cannot be doubted that these acts did not destroy 
the debt; they affected the remedy. A clause 
in the treaty made by Mr. Jay provided that Bri
tish creditors should meet with ne lawful impedi
ment to the recovery of their debts. .I1rt. 4, and 
in the case of Hamilton vs. Eaton, already cited, 
the Circuit Court of the United States, presided 
in by Chief Justice Ellsworth, determined that the 
confiscation act of North Carolina had not de
stroyed the debt, but was only a lawful impediment 
to the recovery, essentially temporary, the dura
tion of which, was put an end to, by the repeal of 
the confiscation act in the treaty. 

EATON, before the year 1777, had given his 
bond for one thousand pounds to Hamilton. In 
that year the property of British subjects was 
confiscated by law, and commis~ioners were ap
pointed to call, on all persons suspected to be in
debted to British subjects, examine them on oath 
and enforce payment of the debt into the treasu
ry by committing the debtor. Hamilton having 
joined the British, the commissioners called on 
Eaton, and on oath was compelled to declare he 
owed one thousand pounds to Hamilton and to 
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'pay the money into the treasury, in order to avoid FALL 1809, 
.. Y h d b h ld First District. ImprISOnment. et, tee twas e not to L v I 

be extinguished, and the Circuit Court was una- DEBORA 

nimous in the opinion that the confiscation law COFFIN'V~ WIFE' 

had created nothing but a local and temporary 
impediment to the recovery of the debt, without 
affecting its existence. 

I 

WE therefore contend that the Spanish confis-
cation act is of the same species-and conse
quently is only a lawful impediment; if it be so, 
its effect is local and temporary. As to place it 
is, to give it the utmost extension to allow it to 
operate throughout the dominions of Spain; for, 
it is only the act of the government of the Island 
of Cuba-as to time, the impediment must 
cease to have effect, as soon as the act which 
created itis repealed. Asthe plaintiff has brought 
his suit in a country, within which the act of the 
government of Spain cannot have any effect, he 
trusts he will be allowed to recover. 

Smith, in reply. A lawful impediment 'to the 
recovery of a debt, in the country where it ar~se, 
may without discharging the moral obligation of 
payment, be universal. This is a fundamental 
principle of insolvent laws. The title of assig
nees of creditors of' an insolvent in one country, 

'. is recognised throughout the world. A discharge 
of an insoh'ent under a law of one country from 
debts contracted there, is a legal impediment to 
their future recovery from him, not only in that 
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~ALL ~80~. country but in e;-ery other-and yet his moral 
FIrst Dlstnct. bl" I' db' d'" 1 d It 

'--....... I 0 IgatIon to pay llS e ts, IS un ImlIllSIle • 

DEBORA is far, therefore, from a consequence, that because 
COFFIN'V~ WIFE. an impediment to the recovery of a debt in one 

country is only a legal, and is not, also, a moral 
one, that it must be merely local in its nature, 
and should be in-operative in other countries.
That must depend on the nature of the impedi
ment and the principles of justice, or sound poli
cy on which it may be founded. It is the policy 
of commercial states, and it is for the benefit of 
commerce, that the impediment to the recovery 
of anterior debts from a discharged insolvent, 
should be both permanent and general. And 
there is a strong analogy between a discharged 
insolvent, as to a suit that might be instituted a
gainst him for the recovery of a former debt-and 
the defendants, as to the present action, in this res
pect, that in both instances their estates have pas
sed into the hands of persons indicated by law 
to protect the interests of creditors.-The act of 
confiscation has 'pursued the principles of an in
solvent law both as to the mode of classification 
and payment of Spanish creditors, and in preclu
ding the institution of private suits against their 
debtors who were the objects of it. And the 
defendants have thereby, infact, been deprived of 
an ample estate which has vested in the govern
ment as a fund, in the first place, for the payment 
of their Spanish creditors. ,That fund is more 
than sufficient for the purpose-but, th~re is 
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110 reversion of thc surjJ!us to the former own- FALL 1809, 

D h · . I f d l' First District. ers. 0 not thcn t e prmclp es 0 soun po ICY, '---,r--' 

of natural law, of moral justice, all equally rc- DEBORA 

quire that this court should in the present case, COFFI;"'~ WIFE. 

adhere to the principles which regulate it in cases 
arising 'under foreign insolvent laws? Ought it 
not to judge the plaintiff by the strict rule of his 
own laws? and dcny him every remedy that could 
1I0t be ind ulged to him under the act of confis-
cation? Potter VS. Brown, 5 East 13i. Shall we 
not otherwise be aiding the execution of the pe~ , 
nallaws of a foreign govcrnment? If, . in the fTC-

sent case, the plaintiff should prevail, ifthe funds 
seized by the Spanish government arc not to be 
allowed to operate the 'extinction oftheir Spanish 
debts, tliedefendants would be rendered unneces- ' 
sarily insolvent. The actin question was not penal 
but beneficial and remedial to the plaintiff. Can 
then the defendants be morally obliged to provide 
a further payment for this favored debt at the ex-
pense of their other creditors, and to the beggary 
of their offspring? 'Vill he receive any injustice 
by their refusal? Even if the Spanish govern-
ment had not a right, for their own benefit, to ex-
tinguish the debt due to one of their subjects, 
may they not, at least while they preserve the 
debt, modify the form and manner, and pres.cribe 
the time of payment, and ~hereby morally as well 
as legally discharge the debtor? Is it not flag~ant 
iniq uity in the plaintiff then to turn his back up-
on the offered payment of his debt, only to pursue 
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FALL 1809, and harass the exiled defendants, and rob them of 
First District. 

,-_.....-_-.J the .last of the wreck? And has not a court of 
DEBORA equity power to repress the iniquity, and compel 

COFFIN'V~ WIFE. the party to resort to the sufficie~t. security with-
• in his reach, and which, as he cannot assign it to 

the defend :nts, cannot otherwise avail them? 
One word as to the case of Hamilton vs. Eaton, 

decided in the Circuit Court of North Carolina. 
It seems to have no material feature of resem
blance to this. There the British creditor was 
not a resident of the state that passed the act of 
confiscation, nor was he subject to its laws, nor 
had any fund been provided fo~ the payment of 
his debt. That act was a species of national 
hostility, which they thought fit, afterwards, and 
before the institution of that suit, to re~all. So 
far as that act compelled the deposit of the amount 
of debts due to British subjects into the treasury 
of the state, it could be viewed only as an act of 

.. oppression to their own citizens, not. releasing 
them from their moral obligation to their credi-

. tors. It may weU, therefore, be said, that the im
pediment thereby created to the recovery of the 
debt, was a local and a temporary one, removed 
by the a~knowledgement of the treaty of peace. 

By the Court, LEWIS., J. alone. The plain
tiffis a Spaniard, and the defendants are French 
emigrants from-the island of Cuba, forced away 
by the government.-A proclamation of the 
Spanish government" compelling .the French to 
leave the island, has directed their property to 
be confiscated and ordered the payment of 
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Spanish creditors out ofits proceeds. It is agreed, ~ ALL .18~9, 
FIrst DLStrlct. 

that the defendants had property confiscated to "-_....--..J 

more than a sufficient amount to satisfy his Spa- SANDRY 
"VS. 

nish creditors. LYNCH. 

It is therefore, considered, that, as the' govern- \ 
ment has by its act pointed out the mode in 
which the Spanish creditor should be paid, that 
mode should be first resorted to, before he could 
pursue the debtor in this country. And this 
principle is consonant to equity, justice and hu
manity. 

. JUDGMENT REVERSED 

SANDRY vs. LYNCH. 

THE defendan~ having chartered the plaintiff's Voyage broken 

vessel for a voyage from New-Orleans to Charles- before sailing; 
one fourth of the 

ton and back with a return cargo, engaged to pay freightullowed. 

him two thousand dollars for the voyage. After 
the cargo was mostly on board an attachment was 

, levied on it, and the voyage broken. The plain
tiff brought his action claiming the two thousand 
dollars. 

Derbigny, for the plaintiff. This was an en 
tire contract. The defendant stipulated for the
performance of a voyage of which New-Orleans 
was the te1minusa quo, and ad quem. The 
plaintiff made the necessary preparations and, 
without any fault in him, the voyage was broken;~ 

H 
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FAttt8M, he is entitled to the consideration money; it is an 
First District • • b d' 'd d ,~ enttre sum, It cannot e lV} e . 

SAN DRY 

'Vs. 
LYNCH. Duncan, for the defendant. In charter parties 

freight isnot earned until the voyage is performed, 
.!lbbot 179. In this case, it was not even begun: 
all that the plaintiff can require is payment for 
lading the vessel and for time lost. To allow the 
whole freight out and home, would be to make 
the freighter, in the prescnt case, and in that of 
the loss of the vessel, an insurer. The Ordi
nance of Bilboa, our commercial code, does not 
allow in a case like this more than one half of the 
price agreed on for the outward voyage. 

If any freighter, after he has loaded a vessel with 
his mel'chandise, shoulu wish to annul the char
~er party, and unload his merchandise, he may 
do it. But he shall be obliged to pay the ex
penees of loading and unloading; and shall also 
pay the captain or owner, one half of the freight 
agreed upon: w~th this circumstance, that if the 
charter-party has beel1made for theoutward and 
the homeward voyage, it is to be uuder~tood that 
he i$ to have only the half of the freight, which 
corresponds to the (Jutward voyage. Chap. 13, 
(£1t. 9. 

By the Court, LEWIS, J. alone. If the voy
age were to' have ended at the port of Charles
ton, and the vessel there to be at the disposal of 
the master, I should have no doubt (according 
to the Spanish authorities) that the master would 
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have been entitled to one moiety of the freight F~J.L 1809, 
. }<'irst District. 

agreed upon; but where a vessel IS chartered to '-___ -.,,---! 

go from one port to another, and back with are. BnoW!f 
11S. 

turn cargo upon a distinct freight for the out. LYN4~' 

ward and homeward voyage, and the voyage be 

broke~, the shipper is accountable for one moiety 
only as regards the outward'voyage. The amount 
of freight agreed upon for the outwa;(l and home-
ward voyage, was an entire sum, and the only 
difficulty is in ascertaining the amount of the 
outward voyage. 

Had the shipped in this instance, chartered the 
ve~sel only to the port of Charleston, there to be 

_ delil'ered to the master, it is presumable, hewoulJ 
not have undertaken to give more than half the' 
sum here agreed upon for the whole voyage; 
and the voyage being brokcn, the master then 
would be entitled to only one moiety of that 
sum. The vessel not being employed in the 
home\vard voyage, nor the master deprived of 
the use of her, I consider the law does not con .. 
template that the master should be entitled to the 
amount of freight for the whole voyage. A.nd 
there seems to be no other stalldard for ascertain
ing the moiety of the 'outward '\'oyage, than by 
allowing one fourth part of the freight agreed up
on for the whole voyage, which is accordingly 
adjudged and decreed to tbe plaintiff. 



FALL 1809, 
First District. 

CA~BS IN THE SUPERIOR COURT 

PACKWOOD vs. FOELCKELL. 

A debt1>r who' THIS was an action brought to recover a debt 
has take~ benefit contracted by the defendant prior to his insolven
of the Insolvent 
act and after- cy, but subsequently assumed by him. 
wards assumes a 

debt previously Ellen, moved that the bail be disharged. 
contracted, can- J 

not be holden to 
bail. Me Shane, for the plaintiff. The defendant 

ought not to be discharged from his bail. This 
debt is supported by a good consideration; and 
though the insolvency of the defendant had bar
red the legal remedy of the plaintiff, it had not 
extinguished the defendant's moral obligation to 
pay. His subsequent assumption of the debt has 
now revived the plaintiff's remedy, which ought 
to be extended to him in all its forms, and not be 
curtailed in its most material parts. The Spa. 
nish law makes no difference between the I)ro
cess to compel the payment of debts thus reviv
ed, after the debtor's i'nsolvency, from those sub· 
sequently contracted, and the principles of the 
Spanish, and not those of the common law, ought 
to prevail. 

Ellery, in reply. Bail is 110t known to the 
Spanish law; it is derived from the common law, 
and introduced irito this country by our statute, 
of course we naturally look for the construction 
of our statute to the source from whence it is 
derived. In England and in the United States, 
this point has beeD repeatedly settled, and no d~ 
fendant who thus conscientiously revives a debt 
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can be holden to special bail; nor will the court FALL 1809, 

h
· h . h f h" . First District. turn IS on~sty mto t e means 0 IS Imprlson- \ v---~ 

ment; this, to use the expression of Lord Mans- PARIsn 

Jield, would be ta]{ing an advantage of conscien- SYND~~~ OF 

tiousness, to use it against all conscience. 2 PHILLIPS. 

Strange, 1233, 2 Bur. 737, 1 ,Mass. Rep. 283. 

By the COllrt, -LEWIs, J. a/oile. Let the bail be 
<1 ischarged. 

PARISIl vs. SYNDICS OF PHILLIPS. 

THE petition stated that George T. Phillips on A frauJulcnt 

the I Jth of May,"1807, executed to George M. mortgage void in 
the hands of :IS-

"\Voolsey, three several mortgages for the total signees with DI}-

sum of seventy-six thousand dollars, payable by tice. 

instalments. That \Voolsey, in the month of 
March following, for a valuable consideration, 
transferred those mortgages to the pla5!)tiff, after 
which Phillips became a bankrupt, and his estate 
was vested in the defendants, in trust, &c. Iu 
the conclusion an order of seizure was pray-
ed for. 

THE answer admitted the 1I1ortgages, their 
transf."'r and the bankruptcy, but stated that 
Woolsey was at the time the mortgages were ex
ecuted, and long prior thereto, a dormant partner 
of Phillips, and that 'the mortgages were receiv
ed by him with a full knowledge of Phi-llips' de
ranged affairs, and in frauJ of his creditors: thal 
Totter, who received the assigllment of the mort
'gages in the name of the plaintiff, was at the time 
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F~ ALLD~80.9. the agent ofW oolsey, and had also full notice of 
lrst lstnct. . . . 

'---,,-_~ the obhgations ofPlulhps as to such partnership, 
PARISH and accepted the assignment with such a know-

'!IS. 

SYNDICS OF ledge and without the authority of the plaintiff, 
PHILLIPS. and in fraud of the creditors of Phillips. 

A JURY was impannelled to try several issues 
submitted to them by the court, and found the 
following facts: 

1. A PARTNERSHIP existed between Phillips, 
'\iV oolsey, and. one Coit. 

2. Tills partnership was dissolved on an offer 
made by Phillips on the 5th of September, 1805, 
to pay eight thousand dollars to each of his part
ners. 

3. THE partnership was renewed between 
Woolsey and Phillips, and not dissolved previous 
to the bankruptcy of Phillips. 
, 4 WHEN the mortgage was made by Philli ps to 

. Woolsey, the former was i.n failing circumstances, 
without the knowledge of the latter. 

5. TOTTER, through whose agency the assign
ment was made to the -plaintiff, had full know
ledge of the failing circumstances of Phillips, at 
the time of the assignment. 

Prevost, Ellery and Robertson, for the defendants. 
After the affairs of Phillips became deranged, no 
act, even a public o~e, of Woolsey, could dis
solve the partnership; for no partner can fraudu
lently and. unseasonably renounce a partnership. 
I Darn. 162, Lex •• Mere. 1159. 4 Brown 428, .Mat
ley's case. 



OF THE TERRITORY OF ORLEANS. 63 

The partnership rendered Woolsey liahle to ~ALL "18~9, 

th f 1 h· db' h' i" II First DIstnct. e payment 0 t Ie partners Ip e ts, III t ('Il" U ~--..-_...J 

extent, Watson 46, 168. Lex. Mere. 123, 430. 2 PARISH 
'liS. 

Blackstone 98. 5 Term. R. 601. SYNDICS OF 

WOOLSEY being a partner, the mortgage execut- PIIILLIPS. 

ed in his favour by Phillips, was in fraud of the 
creditors of the firm, which at that time was ac-
tually, ·if not declaredly, insolvent; and suppos-
ing him a creditor, still as a partner this claim 
could only be sati8fied out of the surplus sum of 
the firm. Curia Phil. 406, Ord. Bilboa, 107. But 
,V oolsey was not even a creditor and the mort-
gage was without consideration, and subject to 
the exception of non enumerata pecunia. 3 Febrero 
405. I Brown 428. :i Wilson 137. 2 Hen. Blacks. 
tooo. Fraud in cases of insolvency, is always 
presumed. Cur. Philip. 408. May be proved by 
circumstances. Alk. 352, Pothier 20. Equity 
relieves even against presumptive fraud. 1 At-
kins :152. 

Whether there was a partnership or not, the 
mortgages are equally fraudulent, and voidable 
at the instance of th~ creditors at large, Phillips 
being then insolvent. This principle was adopt
ed by the""Roman law, and founded in strict mo
rals. It has been received and recognised by all 
the' civilized world. It is the law in Spain and 
France, and accords with the common and statute 
law of Great Britain. Digest, tit. 8, § 1" FOtl

blanque, 260, 267. Cowper, 424. Lord Mansfield's 
opinion~. 
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FALL 1809, THE assignment partakes of the nature ofthc. 
First DIstrict. .. 
~--v----J orlgmal mortgage, and was polluted by the same 

FOLK & AL. fraud. Fraud is an e.r:c8ptio in rem, and follows 
'Us. 

SOLIS. the subject matter through all its changes. 3 
Febrero 591. Watson 286. Fonblanque 139. The 
assignee bad knowledge, if not notice of the frau
dulent execution of the mortgage. This appears 
from the person chosen to represent the assignee, 
from the date of the assignment, and. the circum
stances attending it. Totter, who undertook to 
represent the plaintiff, was not authorized by 

'him, on the contrary, he was Woolsey's man. If 
he was authorized by the assignee. he had full 
notice of the situation of Phillips' affairs, and no
tice to him was notice to his principal. 1 Pow. 
48.1. If on the contrary, he was not authorized, 
he could give no validity to the assignment. No
tice is charged in the answer and has not been 
denied. ) Pow. 45. 1 Vernon 48 t. fVally vs. Wa[.. 

lJ· 
CASE ADJOURNED.-See Post 97. 

No bail in ac. FOL.K.y AL. vs. SOLIS. 
tions for a libel, 
on plaintiff's af· ACTION for a libel. The defendants had been 
nd'lfit. held to bail, on an order obtained from a judge 

at his chambers, in the sum of fifty thousand dol
lars, and now moved for his dis~harge .. 

Brown and Porter in support of the moti~n. 
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The order is unsupported by any principle of the ~ALL .lB~9, 
• . FIrst District. 

laws of the Umted States, the acts of the terrl- ~_-..----' 

tory, or the civil or Spanish law, the only sources FOLK & AL' 
VS. 

from which the court can derive any legitimate SOLIS. 

authority. 
THE acts of the territorial legislature have 

some provisions on the subject of bail, but they 
ttre far from authorizing the demand of it in a 
case like the present. The act regulating the 
practice of the Superior Court, 1805, chap. 26, 

§ 12, points out the cases in which bail is to be 
required, viz. in suits for the recovery of any d~bt 
or damages on a note, bond, contract, or open account, 
or lor damages or z'njury to, 01' detention OJ the property 
Qf the petitioner. The present case is for the r~ 
covery of damages for a personal injury, affect
ing the feelings, the fame, but n,Ot the property 
of the plaintiff. 

By the civil law bail is only required in civil 
oases, for injuries accompanied with force. 3 Bl. 
Com. 280, 28 I. 

Mazureau on the same side. The laws of 
Spain allow the plaintiff in all civil suits with
out any exception, to demand from the defen
dant, when he is about to depart and even where 
he is not a freeholder, surety judicio sisti. 3 
Partida, L. 41, tit. 2. Politica de Villadiego, 3 

art. 2; 7,. art. 7. Tl;tis kind of surety corres
ponds to the special bail of the English lawyers, 
if we adopt the definition of Febrero. 2 Libreria 
de escribanos, chapter 4, § 5, ] 4. J • But the 

I 



66 CASES IN THE SUPERIOR COURT 

~ALL ~80~, order of the judge to authorize the dema"nd of 
Flrst" Dlstrict. h 1 d' . .". Th ffid 

"--_"-,.-_-J t e surety 13 certam "prereqmslhes. e a a-
FOLX & AL. vit of the plaintiff is not one of them. Spanish 

~s. 
SOLIS. courts respect the maxim, nemo testis in propria 

causa, and the existence of the debt and of the 
defendant's intention to depart, &c. are required 
to be established by iudifl'et:ent, though ex parte 

testimony, or by some authentic document. 1 
Recopilacion de Castilla, lib. 5, tit. 16, c. 3. Politica 

de Villadiego, loco citato . 

.(1lexander, Moreau and Duncan for the plain
tiffs. The act of the territory cited by the de
fendant's counsel, fully justifies the order of bail, 
in every case of an injury to the property, thQ' 
not perhaps in the case of a mere personal inju
ry. The plaintiffs claim special damages. 

ORDERS of bail in case of a libel are not rare 
incidents in Great Britain and the United States. 
2 Johnson, 293. 

Porter in reply. An action for a libel is not 
i~stituted to recover damages for an injury to the 
property" of the plaintiff, and there exists a clear 
di~tinction between injuries to the person and in
juries to the property. 3 Blackst. Com. 123, 
144. The loss of commercial advantages an'd 
credit is stated as the consequence of the inju
ry of which the plaintiffs .complain. But this is 
only a'matter of aggravation. The real gist of 
the action is the injury to the person. 

IF it be the practice in some of the States t(1 

,.' 
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require bail, in an action for a libel, it must have FALL 1809, 
• . ' First District. been mtroduced by statute .. It IS not demand- \-___ --' 

able by the common law. 'fidel. 13, 67. Black- FOLK & AL. 
'1)5. 

stone, 3 Com. 281. SOLIS. 

The Court, LEWIS, J. alone. The words. of 
the statute are too plain to leave a doubt. The 
obvious meaning and import of these. expres
sions, injury to or detention of property, confine 
the case, in which bail is demandable to suits for 
direct and specific injuries, accompanied with 
force; the amount of which may be ascertained 
and furnish the judge a datum as to the amount 
of the bail. But it is impossible that slanderous 
or libellous expressions could do any possible in- . 
jury to the property within the words and mean
ing 'of the statute: for although a person by 
means of the slander, should become a bankrupt, 
yet neither the quality or the condition of his 
property can be thereby injured or changed. 

CONSIDERING then this case as without the 
words and meaning of the Territorial Act, it re
mains to be considered whether the laws of 
Spain, or common law of England, have provi-' 
ded a remedy like the one to which the plaintiffs 
have resorted. 

THE Spanish authorities mention two kinds of 
sureties analogous to what British and American 
lawyers call bail. The surety Judicio sisti and 
that Judicatum solvi-:-the latter kind of surety is 

. distinguishable from bail .by this particular cir
cumstance, that it insures actual 'payment But 
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FALL 1309, the judge can issue an order of bail, or rathe~ 
First District. . 
'-_-,-_' _-oJ for one of these kinds of surety, when surety 

1\fIo:E~ER was stipulated for at the time of the contract, or 
V$. 

MEEICER. when, after it, the affairs ofthe debtor become de. 
ranged, or when he meditates a removal: and the 
fact on which the plaintiff applies for remedy, 
must be satisfactorily made out by indifferent 
testimony. 

THE common law has no principle on which 
a demand of bail may in this case be established. 

IT seems, therefore, that the law of Spain alone 
may be invoked by the plaintiffs, and as they have 
not complied with what it requires, I am bonnd ' 
to say that they cannot have the benefit of it. 

.f3AIL DISCHARGED: 

W. P. MEEKER's .B.ssigneer. vs. S. P. MEEKER. 

Bail discharg- IN this case, the court, LEWIS J. alone, held 
e?,.the affia11nt dh~- that an affidavit of the agent of the plaintiff, who 
nvmg a IS ' 

kn~w~edge from appeared to derive all his knowledge from the 
plamtlff. •• f h· .. I . ill commulllcabons o. IS prInCIpa, was msu -

cient to hold the defendant to bail. 

Duncan for the plaintiff and Robertson for the 
defendant. 

w. P. MEEKER vs. HIS CREDITORS. 

A cessio bono- ME~KER, a merchant in London, became a 
~'um refused to bankrupt, made an assignment of all his proper-
PC ho;nologated.· db· d h· ·fi t 0 fl· ty an 0 tame IS cert! ca c. ne 0 lIS er.e· 
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ditors in the city of New-Orleans, havi!1g dis- ~Jj'ALL .le~9, 
d f h· I . d 1'lrst DIstrict. covere some property 0 IS, eVle an attach- I......-.-.-----.J 

ment on it. In the mean while, the banhupt ,fl'rEEKER 
'Vs. 

came over, and, during the pendency of the HIS CREDITORS. 

suit, made a cessio bonorum to the same persons 
for wh?se benefit the assignment in England had 
been ritade. 

Duncan, for the bankrupt, moved that the 
proceedings be, homologated. 

Robertson and Brown contra. The proceed
ings ought not to be homologated, for they arc 
in fraud of the attaching creditor. The assign
ment in London has no effect on the property in 
the United States, which remains liable to the pur
suits of British as well as' American creditors. 
Kirby, 313. 3 Dallas, 369. Judge Iredell's 

opmzon. 4 Term R. 192. Johnson 118, where 
it is said that the assignees of the bankrupt in 
England cannot sue here. . 

LETTERS of administration granted in Maryland 
do not authorize a suit in the district of Colum
bia: new lette'rs must be obtained. So, of the 
assignment of a bankrupt's estate in England. 
2 Cranch. 

BANKRUPT laws of England have no force in 
Ireland. 1 Atkins 82, nor in Scotland, Kaimes 
573, nor in the United States, Kirby 313. Irish 
bankrupt law not in force in England, 1 .I1ns

Iruther 80. Bankrupt law of one state not in 
force in another. 3 Dallas 369. 

A CRRDITO'R has his election to pursue the 
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FUL 1809, bankrupt or to prove his debt under the commis
~~~ sion. I Atkins J 53. ' 

l\!£EKER LORD MANSFIELD said, in Chevallier VB. 

HIS C::·DITORS. Lynch, Douglas j b9, where afte... bankruptcy, 
money is attached by regular process out of Eng
land, according to the law of the place, the as_ 
signees cannot recover the debt. 

THE assignment of a bankrupt's estate is bind
ing only in the state in which the commission 
issues. Douglas 160. 

AN assignment by commissio!1 is a voluntary 
assignment with regard to foreign nations and -
does not effect their rights. Cooke's Bankrupt 
Law 243, :170. Assignment voluntary. Ri

chards .\'5. Hudson and Warring vs. Knight, cited 
in Hunter vs. Potts, 4 Term R. 

Duncan, in support of the motion. The at
taching creditor alJd the bankrupt are both Bri
tish subjects. The deb(accrued in England and 
previous to the bankruptcy. The lex loci must 
govern. I H. Blackst. 655, 2 do. 402. 4 Term 

R. 182. 3 Dallas 370, 2 do. 256. Cooke's B. 
L. 497. 

THE assignment, under the commission, is 
equal to a voluntary conveyance, 2 Johnson 342. 

By the Court, LEWIS, J. alone. 1 am not sa
tisfied that a cessio bonorum can be made in this 
country by a bankl'Upt after having obtained his 
certificate in England. 

IT would be prejudging the main question to 
be tried, in the suitby attachment, viz. whether 
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the attachment in England transferred the proper- ~ ALL ~80?, 
. h· d First Dlstnct. ty here to the ass1gnees, so t at It cease to be ,---v---..J 

liable to the attachment. For, if it should be MERCIER'S.ADX. 

considered that the assignment vested the proper
ty in the assigne~sJ Meeker has no property to 
surrender, none to be attached. The suit against 
him must fail and the cessio bonorum is a nullity. 
If it should be determined, that the assignment 
in England did not vest the property here in thfl 
assignees, it will perhaps be contended that the 
property attached was in the custotly of the law, 
and the bankrupt had not the power to make allY , 
dispositi?n of it. 

I will not sanction a measure for the sake of an 
experiment, and this mode of proceeding is one 
which ought not to be favoured. _ 

MOTION DENIED. 

* * '*' THE attachment suit was made up, so 
that the question was not finally determined. 

JlfERCIER'S JJ.DX. VS. SJ1RPY'S JJ.DX. 

'Vs. 
SAnpy'S ADX. 

THE plaintiff's"intestate had sent from Bour- Depreciation 

tleaux to the defendant's intestate sundry' vessels of. assig~ats-
, claim of mterest 

loaded with goods for their joint account, and -allowance of 

had matle all the advance!!. This happened at a bad dehto. 

time when assignats were the currency of France, 
and their value was below the nominal amount. 
The defendant's intestate. receivetl the cargoes in 
New-Orleans, and sold them for the joint ac-
count and made returns, which werA disposf'fl of 
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FALL 1809, in France, while the assignats continued below' 
First District. . . 
~ __ -.,- __ ..J par. Part of the goods were sold on credit by 
l\IERCIEIt'S ADX. the defendant's intestate, and some of the pur-

l)S. 

SARPY'S ADX. ~hasers failed. 
THE plaintiff claimed a balance of about thir

ty thousand dollars, including interest and redu
cing the nominal sums in assignats, according to 
a scale of depreciation published by the French 
government. 

THE defendant introduced a letter from the 
plaintiff's intestate, instructing her intestate to re
tain his funds, and it did not appear that this in
struction was countermanded until the 29th of 
August 1796-and also another relating to for
mer transactions in which a claim to interest was 
waved. 

Prevost for the defendant. . Interest ought 
not to be allowed. It is only admitted where 
custom or agreement authorizes it; it is true 
when nothing appe~rs in the transactions of par
ties which affords a rule of interpretation, their 
contracts must be construed according to the 
usage and custom of the place. .But here, it is in 
evidence that in the anterior transactions, with 
the defendant's intestate, the plaintiff's intestate 
claimed no interest, we are to conclude that if 
the intention of any of the parties had been to al
ter their mode of dealing, he ought to have stipu
lated for a change. 

THE books of Mercier shew that during the 
life of the parties; a reduction of the assignats 
was never thought of. The cargoes were pur
chased, and the returns solq, in assignats. 



OF THE TERRITORY OF ORLEANS. 73 

THE bad debts ought to be deducted-the par- F.,"LL 1809. 
" First District. 

ties were quaSI-partners. Each was to do for the ~ 
best-and as the profits were to be borne by,both,. MERCIER'S ADX~ 

. ~. 'Vs. 
so must the loss. SARPY'S ADX. 

Derbigny, for the plaintiff. Itis not denied that 
interest is allowed,among merchants as a com
pensation for the privation of a portion of the 
creditor's capital, and it is also in evidence, that 
in the city of Bourdeaux, the ordinary rate sanc
tioned by government, is six per cent. so that un
less the court presume that the plaintiff's intestate 
renounced his right, interest must be given. He; 
mo presumitur donare. As to the period from which 
the interest is to be computed, it seems that the 
defendant's intestate was without an excuse in 
keeping Mercier's funds from the day he receiv
ed the order to forbear to retain them, admitting 
that there was no improper detention anterior to. 
the letter. 

ASSIGNATS were the currency of France during 
the time that the intestates of the parties dealt to
gether. They were tbe circulating medium and 
the money of account of the country, and at times 
of less and at others of more value, and the true 
situation of the parties could be ascertained in no 
other way than by striking a balance at stated pe
riods, and finding the real value of such a balance 
in gold and silver, ~ccording to the scale of de-. 
preciation established by law. 

IF the defendant claims an allon'ance for bad 
debts. it must be shown that tljle persons to whom 

K · 

r 
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FALL 1809, sale~ were made, "ere solvent at the time, and 
First District. h r. h - f h , ~----' that t e necessary steps lor t e reoovery 0 t e 

MERCIER'S ADX. debts have not been omitted or delayed. 
'liS. 

SARPY'S ADX. By the Court, LEWIS, J. alone. Mercier's letter 
furnishes ample proof that his funds were not de
tained, after the receipt of his letter, for the 
benefit of the defendant's intestate, in, whose 
hands it was a deposit for the advantage of Mer
cier, till his instructions were counfermanded in 
1796. After that period interest is to begin at 
six per cent. the commercial rate of interest both 
in Bourdeaux and New-Orleans. 

THE depreciation of assignats ought not to af
fect the defendant. Her intestate shipped colo
nial produce, which Mercier sold, no doubt in 
a\5signats: the proceeds were a legal payment 

. according to the laws df the cpuntry, and the no
minal value was a proper set off to Mercier's de
mand, on the day of the sale. If he kept them 
till they were depreciated farther, he must bear 
the loss. 

SARPY, who was jointly interested in the sales. 
at New~Orleans, must be presumed to have acted 
fairly, until the contrary be proven. If he sold 
to persons notoriously insolvent, he committed a 
fraud, and fraud is never presumed. The same 
principle applies to the degree of industry which 
was to b.e exercised in the collection. His intes
late is only to account f~r what he received. 
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SEGUR vs.IllS CREPITORS. FALL iS09, 
First District. 

THE debtor in his concordat with his creditors, '---v-----! 
h d . d h" I . Ie . " 'The usual, 'is 

a promIse to pay t e usua mterest, s wterets the legal, inter-

usites, and they claimed ten per cent. offering evi- est . 

. dence that this was the customary rate. 

By the Court, LEWIS, J. alone. It has been al-
, ready determined in this court, in Caiserguesvs. 

Dujarreau,* that conventional interestmay exceed * .!1nte p. 1. 

legal or judicial interest, p~ovided it d,oes not ex-
ceed the usual rate in the market. The difficulty in 
this case arises from the meaning of the word 'Usites, 
which the -parties have adopted to express their 
meaning. 'When stipulation is made for any r~te 
of inter est, other tha.n that estilplished by law, the 
convention should be precise and certain. No 
word of indefinite import can alter the provisions 
of the law. In the ca,se ~ited,.. ten per cent. was 
allow.ed, and was considered as a fair premium. 
Less than that, and more'than the rate establish-
ed by law, has been freql,lenlly demanded (lnd 
given; but in all such c!)ses the parties had made 
a special convention. 

A CONVENTION to pay the usual interest, where 
th,ere is no uniform usage, is too vague and uncer
tain, to frlt upon and lletermine any other rate, 

. , than the general one which is settled and ascer
tained by law. Let' the jnter(!st, therefore, be 
calculated atfive per cent. 



76 CASES IN THE SUPERIOR COURT 

FALL 1809, D'ARGY, appellant, \"s. GODEFROI, appellee. 
First District. ' 

'--A -. h / ' ApPEAL from the Court of the parish of the city' 
n aut en IC f N 0 I 

or private wri. 0 .I. ew- r cans. , 
ting, to be bind· 
ing, must be sign. THE action was brought to dispossess the ap-
ed. pellant of a house and lot, on the Bayou road, 

rented of the appellee. No particular agree
ment, as it respects the term, for which the pre
mises should be occupied, appeared in testimo
ny, though the ~ppellant pr«;>duced the rough 
draught of a ,lease in the handwriting ofthe appel
lee, but signed by neither of the parties. 

Ellery for appeHee. According to the usage 
, in this city, when no agreement is made between' 

the landlord and tenant, the house is always con
sidered as rented from month to month, and the 
tenant liable to 'be turned out at the expiration of 
every month. In the present case, there appears 
to have been no agreement between the parties 
respecting the peri0d the house should be occu
pied; the tenant at sufferance, however, pleased 
with the situation onhe premises, is wi1ling gra
tuitously to prolong his term for one year, and 
though duly notified to quit, refuses to go out, , 

D'.Ilrgy, the appellant. A lease wI·jtten by the 
party himself, ought surely to be binding, though, 
not signed. No better testimony can be produc
ed than the handwriting of the party; and by this 
lease the premises are leased for one yea~, 

of which but a few months have elapsed.
Again. Suppose this lease void; and suppose the 

\ 
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usage in this city, as stated by the appellee's ~ ALL .lil~9, 

I h . d First DistrIct. counse , correct, that were 1J0 agreement IS rna e '----v---l 

between the landlord and tenant, the tenant holds D'ARGY 

. only from month to month; still the principle 
does not embrace the present case. This is not 
a house in town, but a house and garden of con
siderable extent on the Bayou road, upon which 
the tenant has expen~ed considerable pains and 
expense, and of which he sanguinely calculated to 
reap the profits. It comes under the title of ~ 
prredial estate, un fonds rural, Oil bien de campagne, 
in which case, our Digest says, if no time has 
been specified, the lease is presumed to be for 
one year. Chap. 2, § 1, art. 12. 

Ellery in reply. The rough draught of the 
lease produced, besides its erasu'res and interline
ations; has neither been executed nor signed. 
That it has not, I think, is a proof, that the par
ties had not agreed upon the terms contained in 
it. It surely can have no weight. In the Digest 
which has been quoted, it is said, that theman
nerofproving the validity of a' lease is agreeable 
to the rules laid down under the title of Con
trac~s and Conventional Obligations in general. 
Chap. 2, § 1, art. 8. What are these rules? It 
is there said, a title, which is not an authen,tic ti
tle, may avail as a pri"atc writing, 'provided it 
has bee!1 signed by the parties, Chap. 6, § 1, 

art. 212. Their signature appears to be an es
sential requisite, and is again mentioned in art. 

'Vs • 

GODEFROI. 
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~>LL ~BO.O, 223. This rough draught of a lease, then, un- . 
}, Irst DIstrIct. • d b I' '1 . h I 
---v-~ slgne y t le parties, can avm nelt er party. t 

D'ARGY affords, on the contrary, a presumption, from its 
"liS. 

\ GODEF1l.01. b€ing thus unsigned, that it was agreeable to 
neither party.· But this house and lot is to be a 
prredial estate, and, therefore, ill default of any 
agreement, a year's lease in it, ought to be pre
sumed. The principle is correct, as it regards 
a prredial estate, but not, in the least, applicable 
to the present case. In prredial estates, where 
no time is specified, the lease is presumed to be 
for on~ year, in order to give the farmer time to 
make and gather in this crop. And in ~is it re
sembles a tenancy at will, at common law; where, 
if the tenant, after sowing his land, is put out 
by the landlord, yet he shall have the emblements, 
.and not be obstructed in cutting and carrying 
away the profits. But can this be made to apply 
to a small lot in the skirts of the town? 

By the Court, LEWIS, J. alone. Writings lIot 
signed, upon loose papers, which tend to oblige 
the person who has written ,them, such as a pro
missory note, an jnstrument of sale, &c.; al
though they are found in the hands of him towards 
whom tlle obligation was to be contracted t 

are no evidence however against the person who 
lIaS written them, that the obligation has really 
been contracted, and they pass only for simple 
projects which have not been exe~uted. 2 Po
thier 196. Let the judgment of the City Court be 
affirmed. 



OF THE TERRITORY OF ORLEANS. 

J}ITOT <So .1L. VS. ELMES ~ JlL. 

79 

FALL 1309, 
First District. 

- '----v----' 
PHILIP JOUBERT, being in failing circum- Sequcstration 

stances, the defendants, who had a claim against creates no lien. 

him, observing he was wasting his goods, made 
3:pplication to ajudge; and obtained an order, in 
l'irtue of which his property was sequestered. 
In the mean while, he presented a petition for ,a 
meeting of h!s creditors, and obtained a stay of 
proceediugs - against him. ft.t the meetingi the 
plaintiffs were appointed his syndics, and they 
moved the court that the sequestered property 
might be placed in their hands for the benefit of 
the mass of his creditors. -

THE defendants contended that they had by 
their diligence acquired a lien on the sequester
-cd property for the payment of'their debts, as in 
case of attachment. 

By the Court, LEWIS, J. alone. The only case 
of sequestration known to the civil law, is when 
two persons, or more, lay claim to the same pro
perty. In this case, the judge orders that, pen

dente lite, the property in dispute shall remain in 
the hands of sequestrators: 

ACCORDING to the laws of Spain, when a cre
ditor proves his demand, and shows, to the satis
fa~tion of the judge, that the debtor is wasting 
his goods, ~o that there, is danger that, without 
some summary relief, the property of the debtor 
will be destroyed or removed out of ~he reach 
of the creditor, before, in the ordinary course of 
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~ALL ~80.9, business, judgment may be obtained. the judge 
FIrst DIstrIct. 
'-_-v-----J orders the debtor's property to be sequestered, 

TROUARD unless he gives surety to the creditor. 
'Vs. 

BEAUREGARD. THIS sequestration is not a proceeding in 1·em. 
It creates n~ lien in" favour of the person who 
obtains it. It is not always an orignal process: 
it is a mere provisional order, which may be had 
at any stage of the suit, and the judgment that 
intervenes is against the estate of the debtGi' ge
nerally, not more against the sequestered pro
perty than against any other part of it. It con
sequently creates no lie~, no privilege. 

MOTION GRANTED. 

1'ROUARD VS. BEAUREGARD 

He, who be- 'YoRK and labour done. The defendant em
c;;peaks l~ork for ployed one Latour to make certain plans for him. 
;.mother, IS a good • _., . • 
witness. Latour findmg It mconvement to do them himself, 

employed the plaintiff, with the knowledge and 
without any objection made thereto by the defen
dant. At the trial, the plaintiff introduced La
tour as a witness in his behalf. 

Ellery for the uefendant. The testimony of 
Latoul' is inadmissible, for he has an interest in 
the suit, He is liable fo the plaintiff, ana if the 
money: i,s recovereu from the defendant, he will 
be discharged. "He," the witness, "must be
sides be not interested, neither directly nor in
directly in t~e cause." Civ. fJod. 312, art 248. 
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JJlazureau, for the plaintiff. Latour has no FALL 1809, 
. t t' h . . h d' ' . ,1' H First District. 
In eres In t e SUIt, eIt er Irect or lIluIrect. e '-_..,,- _~ 
employed the plaintiff to do the defendant's work, TROUARD 

w~th his (the defendant's) knowledge and appro- BEA~~:·G.mD. 
bation. The plaintiffknew that the witness was 
only the agent ofthe defendant, and had no other 
concern in the affair than to procure tbe defen-
dant's work to he done. By bringing this ac-

- tion, the plaintiff, if he ,bad any election, as to 
the person on whom he should call for payment, ' 
has determined his choice. Peake 112, Straham, 
506. 

By the Court, LEWIS, J. alone. Were a wit
ness in the situation of the present, to be reject
ed, milllY debts would be lost for want of testi
mony. From the necessity of the case, the wit
ness must be admitted, and his credibility left 
to be judged by the jury. It does not appear 
that he acted for himself, hut for the defendant~ 
with his knowledge and 49l1sent. 

,y lTl"ESS SWORN. 

L 
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RULES OF COURT. 

COURT RULES. ORDERED, that in case a struck jury be di· 
rected to be summoned, the sheriff shall return 
forthwith, a list of forty-eight~ names of persons 
qualified to serve on such ajury, that each of the 
parties then shall strike off hvelve names, that 
there~pon a Venire shall issue for the remaining 
twenty-four .. 

ORDERED, that in all cases of jury causes, the 
plaintiff shall set them down for trial for the first 
day of the succeeding term, and that whenever, 
and onJy when, there shall be any such ~ause so 
set down, a general Venire, for thirty-six jur9rs 
for the trial of jury causes for that term, shall is
sue returnable on the first day ofthe term. That 
the jury causes shall be first called off, when 
those that are ready, shall be tried, and all others 
shall be deferred till the first day of the sue· 
ceeding term. 

ORDERED, that no copy of any record of crimi
nal proceedings, be delivered without the pre· 
vious permission ofthe court. 

ORDERED, that the eighth, rule, among the 
rules of practice originally adopted by this court, 
in the following words-II All the proceeding 
" verdicts, orders in a cause, shall in succession; 
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" as they come in, or are' made, be annexed to COURT RUl,ES • 

. " the petition, and when a final judgment shall 
, " be rendered, it shall be copied by the clerk, 
"annexed to the other proceedings, signed. by 
" thejudge and certified by the clerk," be re-
vived. 

ORDERED, that hereafter, in all cases in which_ 
judgment shall be rendered in this court, upon 
promissory notes or other obligations in writing, 
the instrument shall first be exhibited in open 
court, and it shall be the duty of the clerk to en
dorse on such instrument, a short note, stating 
that judgment hath been obtained, together w~th 
the date of such judgment. 

ORDERED, that hereafter, in all cases of in

dictments, and other papers present~d..by a grand 
. jury to the court, no copies shall he given with

out ~he previous permission of the court . 

. ORDERED,that hereafter, no 'application by 
motion or otherwise, shall be maile, nor any pe
tition, or other paper, be read in the court, 
while in s'cssion, by alJY 'counsellor of this court 
except while standing within the bar. 

ORDERED, that in all cases of suits instituted 
in this court, in behalf of any perE'on, not an in:
habitant of this tel'ritory, against any' person
residing ill the same, the defendant before he 
files in his answer, may require security to be 

filed' ~n the clel"l{'s oilice, on the pnrt of the plain

tiff, for the costA of snit. 
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COURT RULES, ORDERED, that in all cases where either, party 
in a suit, shall move for a commission, to 'take 
the deposition of witnesses residing out of the 

territory, the affidavit to obtain the same, must 
state the material fucts to be proved, by the said 
'witnesses. 

" Saturday, the 6th .• 7lfay, 180[1. 

ORDERED, hereafter, that all applications for 
commissions to take the depositions of witnesses 
re,siding out of this territory, shall be made at 
least fifteen days after issue joined, except in 
«;ases, where testimony shall come to the know
ledge of the party applying, after such issue join
cd; in which case, application shall be made 
within fifteen days after the discovery of such 
testimony. 

,Thursday, 22d June t )80!), 

h is ordered, that hereafter, no person shall 
be admitted to practice in this court, as an attor
ney and counsellor at law, \vho shall not be, at 
the time of his application, a citizen of the Unii.
cd States. 

Rules adopted on Monday, the lItkJune, 1810. 

1st. IT shall be the duty of the clerk to keep 
a trial list, upon which the gentlemen of the bar 
shall place thejr causes for trial; and also to pro
vide and keep two trial (lockets, one of which 
shall be ~ppropriated for issues to the court, and 
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special juries, and the other for issues ,to the COURT" RULES. 

country. 

2d. IT shall also be the duty of the clerk to 
transfer the issues from the trial list to their res-

" . 
pective dockets, and place them upon the same, 
according to seniority. 

3d. Tne causes shall be taken up in rotation 
fiS they stand upon the"issue dockets, commenc
ing with the first, and be tried, continued, or 
.Jiamisscd. 

4th. Every other week, shaH be appropriated 
to jury trials, and it shall be the duty of the 
clerk to issue a V(mire in due time to the sheriff, 
whose duty it shall be, to summons and return 
to the first day of the week, thirty-six jurors, 
who shall serve during the week. 

5th. THE intervening time, not appropriated to 
common jury trials, shall be for special juries and 
trials of issues to the court. 

6th. IT shall be the duty of the clerk, within 
four clays after the expiration of each week ap
propriatedfor jury trials, to renew his trial dock
et of issues to the country, and place first upon 
the new docket the causes remaining entered 
upon the old docket, in the order they stand up
on the same, which shall have the preference. The 
same rul~ shall be observed, with respect to the 
docket of issues to the court. 

7th. Tm: causeEl now np~n the trial list, shall 
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COURT RULES. have the preference to all others, and shall be 
placed first upon their respectire trial dockets 
as aforesaid. 

8th. THE above rules shall go into aperation 
on Monday the eighteenth day of June, (inst.) 
commencing with issues to the country, and the 
clerk is directed to mak~ out his docket, and is
sue a Venire accordingly. 

Thursday, 14th June, 1810. 

IT is ordered by the court, that hereafter, the 
plaintiff or party filing a petition, shall before he 
sues out process, pay into the hands of the clerk, 
the translator's and lawyers' fee~. 
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& The following case has excited so much interest October 1810. 

d .. h . h b J db' Dis Court U. S. an curwslly, t allt as een ueeme proper to e tn-'-~ 

ser/ed, although the origjnal plan of this work did LIVINGSTON 
VS. 

not extend to cases determined in the District Court· D'ORGENOY. 

qif the U. States. 

liVINGSTON vs. D'OIWENOY. 

THE original petition stated that the plaintiff . Proceedings 
. . f h B t f I d staid by a th;rd was In posseSSIOn 0 teat ure, a tract 0 an person. 

within the limits of the city of New-Orleans, 
and that the defendant ousted him of his posses-
sion, and still kept him out; besides a claim of 
one hundred and fifty thousand dollars, for da-

-mages, it concluded with a prayer that the plain
tiff might be' restored to his possession .. 

THE defendant justified the ouster, as an offi
cial act, while he was Marshal of the U. States, 
in pursuance of an act of Congress, 8 Laws U. S. 
317, and he denied any other removal, interfer
enc~, or possessi~n of the premises. 

THE pleadings were amended by consent. 
The new petition s'tated the plaintiff's title to the 
premises, the claim set up by the corporatiott 
of the city, the judgment thereon and a perpc~ 
tual injunction quieting his title, and ~he ouster. 
It concluded. with a prayer for restitution anI) ge
neral relief. 

To this amended petition, the defendant's an
swer was the same as to the original: except that 
the last clause (denying the removal, othcnvise 
than as Marshal, the interference and pOEsessiori) 
was omitted. 

" 
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October UHO. THE plaintiff demurred to the answer and the 
Dis. Court U. S. d'" d t" d' th d 
'-_~ eteH an Jome m e emurrer. 

LIVINCQTON 

. 'VS. 

D'Ol',GENOY. \V HEN the demUl'rer was about to be argued, 
the Attorney of the United States, 1'. Robinson, 
read the affidavit of James Mather, stating the 
possession of the United States, their exercise 

- of acts of ownership on the premises, their o~
cers having at one time allowed the people to take' 
dirt therefrom, and at another recalled this p~r
mission, 'the want of interest in the defendant, 
and the <!cpo;lent's belief that the sole object of 
the plaitltiff was to gain possession and oust the 
United Stales. 

THE Attorney next drew the attention of the 
Court to the original and amended pleadings. He 
observed that the first petition claimed one hun
dred and fifty thousand dollars, and the answer 
thereto denied every thing but the ouster, which 
it justified-that the second petition claimed no 
special damage, and the answer was amended by 
striking out whatever had been at first denied. 
On these suggestions he moved that the plailltiff 
be ordered to shew cause why the proceedings 
should not be stayed, as fictitious and collusi\'e: 
and because too the defendant claimed not (not
with~tanding his implied admission in the answer) 
any right of possession or property, in the pre
mises, and therefore was entirely uninterested, 
while the interest of a thil'd party, viz. the U nit
ed States was sought to be nffected, aud the 
possession of the premises obtaineJ fl'om them: 
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.' ON this the plaintiffoffered to allow the U. States October 1810. 

b d . t th 't b h ill Dis. Court U. S. to e ma e partIes 0 e SUI; ut teo er was '---v------J 

not accepted; on the ground that the_ United LIVINGSTON 

States could not be made defendants in any case, D'O::~NOY. 
and in th~ present could not make themselves 
plaintiffs, for no right of theirs' had been v~olated 
and they had.nothing to claim. 

THE plaintiff next she"'ed cause. . He denied 
the fiction and collusion, the -want of interest i~ 
the" defendant, and that, his only motive in 
bringing the Bl,lit was to affect the-interest of the 
United States. 

AT his request, and by consent, the defendant 
was sworn. He deposed that he did not claim 
any right of property or possession in the pre
mises, and asserted he would not prevent the 
plaintiff from taking possession, if he attempted 
it. He admitt.ed he had given his consent to the' 
amendment :of the pleadings,. on the assurance 

.. he had rece~ved, that the plaintiff would claim no 
damages f~om him, and had no' other object in 
view but ,~he possession of the premises; and 
that if such assurance had not been given him, he 
never would have consented to the amendme.nt. 

HE declared that no communication, verb~lI or 
written, had passed between him and the plaintiff, 
except a letter announcing the pl~intiff's inten
tion to bring the suit. 

THE Attorney having advanced, as a presump
tion of collusion, that Paillette, the general a
gent of the plaintiff, was the defendant's counsel, 
the plaintiff admitted the fact; but said that 

M 
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October '181.0. Paillette had no other agency in the plaintiff's 
Dis. Court U. S. b h If. b .. I . . . I d 
'-~ e a, ut recel\'lng t le petition, mc ose to 

LIVINGSTON him from New-York, filing it, and delivering the 
D'O:~~NOY. plaintiff's letter to the defendant. 

PAILLETTE, being sworn, deposed he had 
given the defendant ,to understand that the plain
tiff would not claim damages from.him, and ex
pected only to gain possession; and that he had 
advised the defendant to consent to the amend
ment. 
, A I.ETTER of the defendant to the Recorder 
was then read: it contained these expressions: 
'~it appears that Mr. Livingston has desi,sted 
from'all pursuit against meand that his only object 
is to be reinstated in his possession." In the con
clusion, the defendant begged the Recorder not 
to communicate this information which he de
clared to appear to him very true. 

ANOTHER letter was also read, in which-the 
defendant declined allowing the law officers of 
the corporat~on to join his counsel in the defenc~, 
of the suit. 

THE Attorney of the United States, ~loreau and 
'.lJ1a~tin in support of the 'motion. 'Where pro
ceedings are fictitious or collusive, and where 
they are set on foot for no other purpo'se than to 
affect the interest of a third party, the court will 
stay them on the application of the party liable 
to be injured. The ground upon which the 
court interferes in these cases is that the proceed
ings ar,e a contempt of the court. Dacosta vs. 
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Jones, Cowper 729. Coxe vs. Phillips, cases October 1810. 
TTl T1 d 2 7 Dis. Court U. S . 
.I. emp. nar w. 3. v-_...J 

1. THE present s~it is fictitious-and LIVINGSTON 
• ' 'Os. 

2. CollusIVe. ' D'ORGENov. 

3. It is set on foot for no other purpose than to 
affect the interest of persons not parties thereto. 

I. It is fictitious. A suit may be called ficti
tious, when the parties, or o~e of them, have no 
existerlce in rerum natura, or as a corporation: or 
when one of them is unintetested, or stranger to 
the matter in dispute, and cannot be affected by the 
event, otherwise than by a liability to costs, which 
in such a case will be presumed to be intended to 
be paid by the other party, the person really in- , 
terested, and for whose benefit the suit is brought. 

IN the present case it is contended the defen
dantis wholly uninterested; no damages are asked 
of him, he does not pretend to l~eep possession, 
so that he cannot lose any thing. 

'II. THE' suit is collusive. Collusion is fraud, 
and therefore although it must be proved and 
is not to be presumed, direct and' positive 
evidence of it is not to be expected. The proof 
must be composed of a number of circum
stances, none of which are perhaps sufficient to 
satis(y the mind, but \vhich from their coinci-:
deuce command conviction. In the present case 
we have: 

1st. THE suspicion which attaches in the se
lection' of the plaintiff's agent as the defendant's 
attorney; 
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.October 1810. 2d.THE refusal of the permission to the la\\,-
DIs. Court U. S: ffi f h" '} h ' 
'--ov---...J 0 cers 0 t e corporatIOn to co-operate WIt 1 t e 

LIVINGSTON. defendant's counsel· , 

, , 

3d. THE evidently concerted amendment ,!f 
·the petition and answer, the implied admission of 
the possession-the omission of the claim for 
damages being the' clear consideration therefore; 

4th. h, there had been no collusioIl,J the defen
dant had an easy way, to get rid of the suit by a 
disclaimer, by averring he was no longer Marshal. 

III. THE suit is evidently set on foot for no 
other purpose than to affect the interest of per
sons not parties to it. 

THE United States claim the premises: they 
have ~xercised an evident act of ownership, by 
dispossessing the defendant-the object of the sujt 
is nothing bllt to regain the possession-they are 
not parties to the suit and their rights are to be af
fected by it, and the rights of no other person 
can thereby be affected. 

No court will allow a possessory action to be 
carried against a person who is not in, and does 
not claim, possession. 

W. caused a lease to be made by a stranger to 
B. and then caused B. to b~illg an ejectment 
against J. S:, in order and with intent to get R. 

, out of possession-this was held to be an abuse 
of the court.' 5 Viner 44-1. . , 

IT is a contempt in an attorney to deliv.er a de-
cla~ation in ejectment to a man who feigns h'im~ 
self tenant and so to obtain possession. JJ-lod. 
Cases, 16. 
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OR to bring a prc~ip/ quod reddat~ against a October 1810. 

h b·· Dis Court U. S. 
person wbom the party knows to, ave not mg ll1,,\.-_'_~ 
the land, and to gain possession against the ter- LIVINGSTON 

vs. 
retenant, 2 inst. 215. 

OR to make a lease to A. of the land of B. and 
afterwards procure B. to bring an action against 
the casual ejecta!', Sav. 31. 

PROCEElJINGS in an ejectment staid till the 
plaintiff gm"e notice where the lessee lived, Shi~t 

, vs. King, 2 Strange u8I. 

IT isa contempt of court to bring a fictitious 
suit, I Comyns 593. 4 Durnford & East ·102. or 

, to use its process as a handle to do "Hong. 5 ' 
Vin. 4,13. Without'the essential aid of learned 
counsel, who, by previously investigating a 
complicated case, are enabled to preSe[lt, ill a 

clear and distinct view, the principles alJ(l au
thorities upon which it is to be determined, the 
bedt informed judge is liable to err and the most 
cautious to mistake. 'If the arguments of the bar 
are of such importance in the rightful determi
nation of a cause, it is of the utmost importance 
that such arguments should be earnestly and 
fairly made.' They will not be earnestly lllade, 
if the person ,vho employs the counsel has no in
teres't. in the object in dispute: counsel will be 
careless, where the client is easy. They will 
not be fairly made, if th~ clieut desires that thc 
point be detcrmined against him. Nothing but 
interest will draw forth the solution oflatent diffi
elllti~s. The conrt will not pronounce with safe-

D'OnoENOY• 
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October 1810. ty on an argument in which the inuustry of the 
Dis Court U. s. k I b d b h' t '----v----' rna er las not een spurre up y t c mteres 

LIVI\GSTON of the client. 
VS. 

D'ORGENOY. 

THE plaintiff did not controvert the principle 
laid down by the supporters of the motion, but 
denied the existe,nce of any of the facts on which 
it was gro'unded. 

HE introduced the affidavit of Paillette and 
Alexander, the defendant's counsel, denying the 
collusion. The former stated that in informing 
the defendant that no damages were expected, 
from him, he had acted from the influence of his 
own conclusions, drawn from the amendment of 

. the petition, and, not from any communication 
with the plaintiff. 

HALL, District Judge. It appears that the 
defendant is not in thc"least interested in the de
cision of this case: no damages are to be reco-, 
vered of him, because none are prayed for: he is 
not to be deprived of poss'ession, because he ne
ver had any; and if ever he had, he has since 
ceased to hold it. 

THE circumstance of PailIette being the plain
tiff's agent and the defendant's counsel, at first 
blush might excite suspicion: but when it ap
pears he has always been of counsel for the de
fendant, in, his causes, collusion cannot be infer-
rcd from it. . 

ALTHOUGH there is no direct evidence of col
lusio. between the parties, yet it is certain a 
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kind of understanding exists between them. The October 1'810. 
. h d r. d ' . d I Dis. Court U. s. impreSSIOn made on t e elen ant s mill ,c car- ,---..-_.J 

Iy was, that he was totally hor~ de combat, t~at no LIVINGSTON 
'1)$ • 

. damages were to be recovered of him, and there- D'ORGENOY. 

fore he was totally uninterested,and became quite 
indifferent as to the issue of the suit: for, he has 
told us he had neither possession nor property, 
and he should have averred so in the pleadings. 
I do not think'tbat his refusal to blend his inte-
rest with that of the corporation, ought to have 
any influence in the decision of the motion. 

IT is clear that the United States claim the 
premises. They have dispossessed the plaintiff, 
and his object now is to regain the possession. 
If anyone is in possesion, the United States are; 
and this fact is sworn to by Mather. 

THE interests of the United States alone are 
at stake. The defendant cannot be expected to 
defend them. It is immaterial to him what opi
nion the court pronounces on the legality of the 
President's orders, orwhetherit adjudges the pos
session of the batture to rhe plaintiff or not. 
There is nothing adverse in the case.-

Courts of justice are to decide on real contests, 
they are never to be used as instruments to work 
injustice, wound the feelings or affect the inte
rest of others, through the intervention of fic
titious o~ uninterested parties. 

THE ci'fendant can only be considered as a 
FEIGNED ejector. It is a standing rule in .actions 
of ejectments that no plaintiff shall proceed to 
recover the land' witbout giving the' tenant in 
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October 1310. possession a declaration and makino- him a defen-
Dis. Court U. s. b 
'----v---' dant. Otherwise the court ",'ould be instrumental 

LIVINGSTON in doing an injury to a third person; because a 
"liS. 0 , 

D'ORGENO¥. declaration might be served on a stranger, a feint 
dcfellce made amI a vcrdict,judgment and execu
tion obtained, without the tenant having any no
tice of it. This would be the case, if the court 
were to proceed in this suit. The defendant is no 
loriger an officer of the United' States, it would 
be wrong to decide 011 their rights in a suit against 
him. 

IF the United States, who claim the p~emi5es 
cannot be made defendants, it becomcs their dig
nity to establish a tribunal in which the' contro
versy may be determined. It is much regretted, 
tbat it has not been already done. 

o PROCEEDINGS are' not often staid at the instance 
of a third party; but the court certainly p09sess 
thc power to stay them. In the case cited from 
Couper, lord Mansfield said, "If the Chevalier 
"d'Eo'n had applied to the court, as a person 
"whose feelings were sought to be wounded in 
" the suit, and prayed that the suit might be stop-' 
"ped, the court would have instantly done it." 

PROCEEDINGS STAYED. 



CASES 

ARGUED AND DETERMINED 

J'N THE 

SUPERIOR COURT 

OF THE 

TERRITORY OF ORLEANS. 

• • • 
SPRING TERM-18IO-FIRST DISTRICT. SPRING, 1810. _+_ Fir$t Distdcl. 

~ At the opening of the Court, a commission was read, da-~, 
ted the 21st of il'larch, 1810, by which FRANCOiS-XAVIER 

niARTIN, (then ~ Judge of the :Mississippi Territorv) 
was appointed one cif the Judges of this 1'erritory in the· 
l'oom of Judge Thompson, deceased. 

• • • 
PARISHvs. SY1VDICS OF PHILLIPS. anteG4. PAlusa 

Brown for the plaintiff. The dissolution of SYND~~~ OJ' 

the partnership by Woolsey cannot be said to be· PHILLIPS. 

fraudulent, for it left the creditors in as safe a si·· A party to a 

tuation as they were durinO' the continuation of contract ca.nnot 
• 0 render the sllua-

the partnersh1p. tion of the other 

THE mortg~ges taken by '~o?lsey, notwi th~ ~~~~:~t. or more 

standing the Insolvency of PhIlhps, cannot be 
said to be in fraud of the creditors of the firm, 
forthe premises were equally liable to their claims 
after, as before, the execHtion of the mortgages-
the mo~tgagor and mortgagee being both bound 
for the payment of them. 

NEITHER can the assignment to Parish be 
N 
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S:RING, .18~O. said to be fraudulellt, whiTe it is not el'Cll su,r-
First District. b 
~ gested that 'Voolsey is insolvent. Every man 

PARISH is presumed solvent until the contrary apIJears 
vs. 

SYNDICS OF Woolsey's solvency could easily be established, 
PHILLIPS. if it were required. If it be admitted, ther~ is 

not a shadow of doubt as to the fairness of the 
transaction between 'Voolscy and Parish. For, 
a solvent man may dispose ()f his property at 
pleasure. 

IF the assignment be not fraudulent, it is'im
material to shew thc authority of the agent. Pa
rish has adopted his act; his acceptance of the 
mortgages has a retrospectiv,e effi~ct. The rati
fication of the principle cures all the defects that 
may have existed as to the nature of the agent's 
powers. 

By the Gour!, LEWIS, J. alone.* Howcver 
solvent 'Voolsey may be, he cannot by his own 
act dcprive the creditors of the firm of their 
right to have their debts paid out of the estate Of 
Phillips in this country. A party to a contract 
cannot render the situation of the other harder 
and more difficult. It is a fraud to the creditors 
to remove from their reach the property which 
they have a right to consider as the pledge of their 
claims. Woolsey may be solvent, but his sol
vency cannot authorize him to take from them 
their lien on the property of Phillips. It ii much 

11- MARTIN, J. declined giving an opinion, as the case had 
been argued before he took his seat. 

MATHEWS, J. did not sit during this term. 
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more advantarreous for them to hayc their debt SPRING, 1810. 
. 0 • First District. 

paId out of the property of theIr debtor here, ~I 
than to bc compelled to look for 'Voolsey out of :MOREA.U 

VS. 

the territory. DUNCA.N. 

JUDGl\IENT FOR THE DEFENDAl'iTS • 

.... 
MOREAU vs. DUNCAN. 

THE plaintiff, who is Judge of a Parish Court, Whether plain

claimed the sum of one hundred dollars, for t~tf's attorney be 
'} 'd b h f' I" hable to pay the the tax, aI y t e act 0 t lIS terrItory, 1809, c. tax on the iuit ? 

7, stating that the defendant, as attorney to seve- Q.uere. 

ral persons, had lately brought one hundred suits 
in the plaintiff's court. 

THE act provides that "the attorney's fee, 
"; in each caSie, shall be eleven dollars, to be tax-
"ed ...... by the Parish Judges respect-
"ively, and paid by the party cast." It after
wards imposes "a tax of one dollar" on all 
suits "prosecuted in the Pariih Courts ..•.• 
~' to be deducted out of the said attorney'i5 fee 
" in each cause," and makes it the duty of the' 
Judge to collect and account for the tax. 

LEWIS, J. The plaintiff ought to reCOTer, 
for he is liable for the tax. He ought to receive 
it at the time the process issues. It would be 
inconvenient and unsafe to wait till the determi
nation of the suit to exact it from the party cast, 
who might not be able to pay it. 
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~~~JNI1, .IB~O. THE defendant having obtained the process OIl 

FIrSt DIstrict. I . . fl' I I d d hI ~ t le Issumg 0 W lIC 1 t le tax was eman a e, 
MOREAU ought then to have paid the tax, and if the plain-

VS. 
DI1NCAIf. tiff has indulged him, a suit may now be main-

tained. 
MARTIN, J. It certainly would have been 

the best way to render this imposition produc
tive, and the collection of it easy, to have requir
ed the payment of the tax, at the inception of 
the suit. But the Legislature having provided, 
at the time they imposed the tax, that it sheuld 
be deducted out o'f a certain fee, to be taxed by 
the Judge and paid by the party cast, has cer
tainly postponed the collection of it to the con
clusion of the suit. 

THE tax being expressly required to be paid 
out of the fee taxed for the attorney of the suc
cessful party, it appears to me the fisc cannot 
expect any tax in cases in which no attorney's 
fee is taxed, or where the successful party has a p
peared in propria persona, in cases in which the 
object of dispute is less than $ J 00, or in cases in 
which the party cast, is not able to pay. 

I CONSIDER this as an imposition, on attor
ney's taxed fees paid by the party cast, which i. 
not to be advanced or insured by the person who 
brings the iuit, nor his attorney. 
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THE TERRITORY vs. THIERRY. SPRING, 1810. 
First District. 

THIS was an "attachment for a contempt of ~ 
this Court by a libellous publication subscribed Writ.ten inter-
. ' '. . rogatofles not ne-

WIth the defendant's name, and prmted In the cessary in all ca-

Courrier de la Louisiane, of which he was one ofsei of contempt. 

the editors. It was grossly and in~ecently abu-
sive, and appeared to have been written for the 
purpose of making an improper impression on 
the public mind, in favor of a person against 
whom the Grand Jury had just found an indict-
ment for a libel. 

THE paper being produced in Court, and 
proof made that the defendant was editor and 
printer of it, the Court,* MARTIN, J. alone, direct
ed the attachment to issue in the first instance. 

ON the defendant being brought in, the paper 
was shewn to him, and he acknowledged he was 
the e~itor of it and the writer of the pie~e: 
whereupon the Court informed him no advantage 
would" be taken of his admission, but he must 
give bail for his' appearance on a future day, to 
answer interrogatories. 

HE replied he needed no time. 
THE Court then advised him to speak to an 

attorney. 
HE answered he had no occasion for counsel, 

and on his repeating he wanted no delay: 
HE was sworn, and the paper being agPlin 

~ LEWIS, J. being personally aUloIdetl to in the piece, refuse 
ed to take any part in this case. 
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SPItING, 1310. shewn him, he repeated his former ackllowlcdg
FiJ'st District. 
~ment. 

TERRITORY T C d' d' b d d d I VS. lIE ourt II'ecte It e recor e ,an IU\,-

THIERRY. ing heard him in his defelice, gave judgment tllat 
he pay a fine of fifty dollars, and be imprisoned 
during ten days. 

ON the next day, Duncan for the defendant, 
moved that the proceedings against him from the 
time of his appearance in Court, be set aside, 
and that he might be admitted to give bail to 
answer interrogatories. He said that no judg
ment could be given, nor could any defendant 
be compelled to answer in any case, except that 
of a contempt committed in the face of the 
Court, until a written charge or accusation was 
filed against him. . 

By the Court. \Vhen the contempt is of such 
a nature, that when the fuct is once acknowledg
ed, the Court cannot receive any fu~ther infor
mation by interrogatories than it is already pos
sessed of, the defendant may be admitted to make 
such siQlple acknowledgment, without answer
ing interrogatories. ;1 Black. 287. 

ON the tenth day the Court directed tlle she
riff to discharge him, reckoning the fraction of 
the day of commitment as a whole day. 
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TERRITOHY vs. NUGENT. SrRI:\G, 1810. 

I) . tIt 1 . . d . Fir,! District. 
HOCESS ot a tac lmCll lUVH:g Issue agamst ~ 

the d('fembnt for a contempt of court by a IibeI- Security for 
. . . good behaviour 

lous publtcatton; he was brought m and gave may be required 

bail to answer interrogatories. r a libeller. 

CmCmlSl'ANCES of aggravation attending this l;~ml~~1 
case, the Court* required him to give ,5ecurity 
for his good behaviour during six months: and 
he gave it accordingly. 

AFTERW ARDS, Holmes, moved that he might 
be released from his bow], and cited the case of 
the ICing vs. Wilkes, 2 Wzlson 159, in which Lord 
C. J. Campucn says: " 'We are all of opinion 
" that a libel is not a breach of the peace: it tends 
" to a breach of the peace, and that is the utmost. 
"I cannot find that a libeller is boulld to find 
" surety of the peace in any book whatever, nor 
~, ever was in any case, except that of the seven 
"Bishops, where three judges said that surety of' 
,; the peace is required in case of a libel. Judge 
" Powell, the only honest man of the four judges, 
" dissented, and I am bold to be of his opinion, 
" and to say that case is not law, but it shews the 

. "miserable condition of the state at that time. 
"Upon the whole, it is absurd to require surety 
" of the peace or bail in the case of a libeller." 

By the Court. I cannot, even upon the high 

~ TilE same considerations as in the preceding case, had 
induced LEWIS, J. to leave the bench. 
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SPRING, t 81 O. 
First District. 
~ 

TERRITORY 

VS. 

NUGENT. 

[ 

CASES IN THE SUPERIOR COURT 

authority which is offered, admit the proposition 
that it is absurd to require bail from a libeller. 
To publish a libel is an indidable offence, and I 
do not see how the prosecution is to be carried 
on, if the person of the dffender be not at first 
secured, and how, after arrest, he may be dis
charged, except upon bail. 

WITH regard to surety of the peace, jf it be 
not to be required of a libeller, it is because the 
publication of a libel is said not to be a breach 
of the peace-and therefore requiring that sure
ty would not have the effect of preventing a reite
ration of the offence, as such a reiteration would 
not be a breach of the peace, and consequently 
would not occasion the forfeiture of the recog
llIzance. In this sense I understand Lord Chief 
Justice Cambden. The defendant in the case 
cited, Mr. Wilkes, was a membQr of parlia
ment, and was charged with the publication of 
a libel. He contended, and, I admit, with pro
priety, that his situatien protected him from an 
arrest, in all cases except treason, felony, and a 
breach of the peace, and the offence with which 
he stood charged was not treason, felony, nor a 
breach of the peace: but I am not to conclude 
thatjf he had not been a member of parliament 
surety for his good behavior could not have been 
required of him. 

ALL the elementary writers agree that surety 
for the good behavior may be required of the 
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persons charged with the offence sworn to have 
been committed by the present defendant. 

Srnlr>'G, 1810. 
First Di~trict. 

~r--' 

ONE may be bound to his good behaviour ....• 
for words tending to scandalize the government, 
or in abuse of the officers of justice, especially in 
the execution of their office. 4 Blacks!. 258. 

For speaking words of contempt of an inferior 
magistrate, as a justice of the peace and a mayor, 
though he be not then in the actual execution of 
his office; and of an inferior officer of justice, 
as a constable, and such like, being in the exe
cution of his office. 1 Hawk. 132. 

IN the 18th year of Edward 3d,'-one John de 
Northampton acknowledged himself the writer 
of a letter, deemed by the court to be a libel a
gainst John FCIlIlers, one of the king's council, 
~nd committitur rnarescallo, et postea z'nvellit 6 ma

n'ucaptores pro bono gcstu. 3 Co. Inst. c. 7 G, 174. 

THE common law has provided a proper mc
thod for the punishment of scandalous words, 
[spoken of magistrates,] viz. binding to the good 
behaviour: by Holt, C. J. in Regina vs. Rogers. 

2 Ld. Raymond 77 8. 

LANGLEY was indicted for speaking these words 
to the mayor of Salisbury, " you are a rogue and _ 
a rascal," and by Holt, C. J. the mayor had done 
well if he had bound the defendant over to his 
good behaviour. /d. 1029. 2 Salle. 697. 

A lIIAGlSTRATE may bind to good behaviour a 
person who abuses him. ]. Cro. 78. 

o 

TEr.RITOR\' 

tis. 
trNm:sT. 

.--:~ , 

" ,,' " 
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S~RING •• 18.10: THE practice of requiring surety for the good 
First District. b h' fi l'b 11 '1 . h U' ~ e aVlOur rom 1 e ers prevUl s III t e mted 

'l'ER1UTO&Y States. Chief Justice M'Kean of Pennsylvania 
VS. 

NUGENT. demanded it from Cobbett. I .11m. law journ. 
287. In the case of the Commonwealth vs. Du

ane, id. 163. Chief Justice Tilghman said: "I 
" will not say that there are not circumstances in 
" which surety for the good behaviour might be 
"exacted in cases of libels, before conviction; 
" on the contrary, I have no doubt, but there are 
"occasions,on which it may be proper and neces
"sary to insist on it." It is true the Chief Justice 
declared his opinion, that as a general rule, it 
would be better not to require it. But the de
fendant has for a long time persisted in the prac
tice, and it is time to put a stop to it. It is bet-
ter to prevent, than to punish crimes. . 

IT is also proper to be observed, that the case 
on which the defendant relies is generally believ
ed not to have be~n very accurately reported. 
Ridgeway, in his edition of Cases tempore Hard

wicke, mentions it among the cases doubted or 
denied to be law, and p. 102 in nolis informs us 
that Lord Chief Baron Yelverton, in a case tried 
before him, Griifin vs. Carleton, mentioned the 
principle contended for as depending on a loose 
l:laymg of Lord Cambden in 'Vilkes's case, and 
stated his apprehension' that the report of it is 
not correct. The editor also mentions the cases 
of the il.inJ: VB. Ron-an, and the King vs. Dren-
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nan, as recent instances of a contrary practice in SPRING, 1810. 
First District. 

Ireland. 
MOTION OVERRULED. 

A FEW days after, the defendant appeared to 
answer interrogatories, and admitting tha~ he 
'Was the writer of the libel, averred on oath he 
had not, in publishing it, any intention of of
fering any contempt to the court, or any of its 
members. 

W HEREUPON Holmes and Davezac contended 
he must be discharged: for any act in order to 
be punishable must be criminal, and no\hing can 
be said .to be criminal that is not d~ne malo 

animo, and the defendant's answer must be taken 
together: no part of it can be rejected. 

By the Court. Where the writing is so clear 
as to amount of itself to a libel, all foreign cir
cumstances introduced upon the record are un
necessary, Rex. Vi. Home. Cowper 683. The 
publication being confessed, the court has only 
to announce whether it amounts to a contempt 
or not. The intention, giving it the utmost la
titude, can be taken only in mitigation. It can. 
not make the publication less a contempt-a 
man may not justify his conduct by saying, I 
have offended, but did not mean to sin. Deny
ing any disrespectful intention is no justification, 
if the words published be, in the opinion of the 
court, contemptuou!:l.· The, People vs. Frie1'. 
Cains, 485. 

TERRITORY 

VS. 

NUGENT. 
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SPRING. ] 81 O. WHEN I consider this part of the defendant's 
First District. 

T~~mITORY 
VS. 

NUGENT. 

answer, with a view to determine whether it will 
bear me out in lessening bis punishment, I am 
amazed. "What am I to think of the conscience 
of a man, who calls his God to witness that he 
had' no intention of treating one ofthe members 
of this court with disrespect, when he published 
these words to the world, " I have ever believ
"ed him (the Judge) capable of all that is base 
" and villainous ?" "What credit can I give to 
such testimony? It is my duty to inflict the high
est punishment which the act of the Legislature 
authorizes. 

HE was accordingly fined fifty dollars, and 
committed for ten days. 

• • • 
'l'fIE TERRITORY vs. NUGENT. 

NotlVithstand- By the Court, MARTIN, J. alone.* The defen
Illg the ~~davit dant has been indicted and found guilty of the 
be suffiCiently .. . . . 
strong, no conti- publIcatIOn of a mahcIOus lIbel, and has moved 
nuance will be r . I h l' II' d 
granted if snspi- lor a new tria on t e 10 owmg groun s: 
dous circum- 1. Because a continuance was denied him, al~ 
stances are not h h" ffid' ffi' I . I 
accounted for. t oug an a 1 aVlt SU clent y strong to enht e 

\ 

J4:ron: 1 him to it, was made. 
4~tl~1 BECAUSE the court rejected proper, and ad

mitted improper testimony. 
I. THE affidavit stated in the usual form, the 

materiality of the testimony of Cadet Bayon, and 

-1.' LEWIS,J. had quitted the bench. See note p. 101.-
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others-the defendant's diligence to obtain their 
-attendance-their absence, and the probable e~· 
pectation of their presence at a future term-de
nying collusion, &c. 2. His ill state of health, 
which disabled him from undergoing the fatigue 
of a public examination. 3. The absence of ano
ther material witness whom he had not been able 
to subprona in time. 

IT must be adulitted that this affidavit was suf
ficiently strong, and the court ought to, and 
would certainly have granted the contiimance of 
the cause on it, if such suspicious circumstan
ces had not existed and been presented to the 
court, as must have created a belief that the af
fidavit was made with a view to obtain a delay 
which could not have been of' any advantage to 
the defendant, except in protracting the trial, 
and affording him an opportunity of working on 
the public mind by his publications. 

THE defendant, in an affidavit which he had 
caused to be printed, at the foot of a very gross 
libel, (evidently circulated in town to induce a 
belief that he was prosecuted and hunted down 
as a martyr to the liberty of the press, and that 
the court would act corruptly on his trial,) had 
stated that Cadet Bayon and the other witnesses 
named in the affidavit, would prove most of the 
facts charged in the libel, 'for the publication of 
which he was indicted. Hence the court could 
not but strongly suspect, as the defendant had 

~ 

100 

SPRING, 1210. 
Fir~t District. 
~ 

TERIUTORY 

t'S. 
NUGE!'iT. 
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5~ItING, .18~O. expressed in several of his publications, his opi-
FIrst District. • h h d .. 
~ mon t at t e court woul not admIt eVIdence of 

TERRITORY the truth of the facts charged in the libel, that 
VS. 

NUGENT. he had made the affidavit with the consciousness 
that the witnesses to the materiality of which he 
had sworn, were inadmissible, and that therefore 
their absence from the trial could not be injuri
ous to his cause. 

As the court must have received an impression, 
from this circumstancp, that the defendant allow
ed himself great latitude in his affidavit, it was 
thought a duty to the territory to require that he 
would state in a supplemental affidavit what fact 
was intended to be proven by the absent wit
ness-His refusal to do so was calculated to in
duce the court to believe that no injury would be 
done to the defendant in ruling him to trial, not. 
withstanding the absence of this witness. 

THE two first reasons for a new trial, having 
appeared to the court frivolous and groundless, it 
was not easy to approach the last without some . 
degree of caution. The presence of the defen
dant in court, in apparent high health, the atten
dance of several gentlemen as his counsel, con
firmed the court in the belief (which had been 
created by the consideration of the two first parts 
of the affidavit) that delay only was the defen
dant's object. His subsequent active conduct, 
in the course of the trial, precludes the possibili
ty of thinking he suifere(l any injury on that 
score. 
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ON this part of the case, it does not appear SPRING, .1S~O. 
• FII-: DI<;trJct. 

that the court erred in denying 
on the affidavit produced. 

the contmuance ~ 

II. A NEW trial is also asked, because the court 
rejected proper, and admitted improper evi
dence. 

TERllITOKY 

VS. 

NUGEI\T. 

PROPER evidence is said to have been reject- The truth of a 

d . h't d' d libel not admissi-e ,masmuc as WI nesses were not a mitte to hIe evidence. 

prove the truth of the facts contained in the libel. 
IN criminal prosecutions, in the courts of this 

territory, the rules of evidence are, by an act of 
the Legislature, declared to be those of the com
mon law of England. 1805, c. 50, § 33. 

THE truth of a libel is not admissible evi
dence: neither is the bad reputation of the per
son libelled. 2 M'Nally's Ev. 649. Hawk. P. 
C. ca. 73. 3 Bac. <195. 

IT is immaterial with respect to the essence of 
the libel, whether the matter be true or false, 
since the provocation, and not the falsity, is the 
thing to be punished, 4 Blackst. 150. Wood's 
Insl 424. For in a settled state of government, 
the party grieved ought to complain for every in
jury done to him, in the ordinary course of law, 
and not by any means to revenge himself by the 
odiou~ course of libelling or otherwise. The 
case de libel/is famosis. 5 Co. 125. h. 

A J,IEEL, though the contents be true, is not to 
be justifi~d. Hob. 253. It is punishable though 
the matter be true. Moor. 627. It is a libel, 
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SFfiING, 18]0. though it be true, for it tends to private quarrels 
Fil;t District. 
~ and revenge. 4 Com. 150. 

TERRITORY A MAN may justify in an action for words or a 
l·S. 

NUGENT. libel, otherwise in an indictment. per Holt, C. J. 
3 Salk. 3'26, 11 jllo. 99. 

AND yet, although the law allows the party to 
justify in an action for words spoken, it does not 
fo: written scandal. 3 Bac. 495. 

Alc'!'I::B. so many concurring authorities from 
ih, Ellgli3h elcmelltary writers and reporters, it 
must be concluded that, according to the rules of 
the common law, the court could not have allow
ed the defendant in this case to have introduced 
witnesses to prove the truth of the facts charged 
in the libel. But it is contended that the peo,ple 
of this country have a constitutional right to the 
liborty of the press, and this principle of the 
common law, being irrecoPlcileable n1th this 
right, is not binding on the court, although recog
nised by the act of the Legiillature. 

CO~STITUTIONAL, as well as all other rights, are 
to be exercised, so as they work no injury to 
others. Sic ulera tuo ne alios lredas.· Our fel
low citizens in the states of Conllecticut, New
York and Virginia, are in as full possession of 
this right as' we. Yet their jurists recognise the 
common law principle complained of, in its full 
extent. In 2 Swift's system, p. 346, the distinction 
IJehveen the right of giving the truth in evi
<lenec in criminal prosecutions, and in actions 
for defamation, is laid down as the law'of Con-
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necticut although the author informs us there SPIUNG. 1810. 
, . . f . Th' S First District. 

has been no express recogmtIon 0 It. e u-~ 
preme Court of the State of New-York admit- TERRITORY' 

'Vs. 
ted the principle in the case of the peoplfJ vs. NUGENT. 

Croswell, and Judge Tucker, in a work avowed-
ly written with the view of pointing out the dis
crepancies of the laws of Virginia from the com-
mon law, although he warns the stud.ent of the 
necessity of considering the reasonableness of the 
doctrine established in [) Co. 125, does not hint 
at any modification of it, peculiar to the Ameri-
can States. 4 Tucker's Bl. 150. 

IN Pennsylvania, the principle was abrogated 
in 1809, by an act of the Legislature. Binney 
601-in North Carolina in 1802, c. 8, p. 215, 
and this is negative evidence that it was enforce~ 
in those States before those periods. ,: . 

IF any doubt remained, the absence of any 
case, in which it ,vas overruled in England, or 
such of tho United States, in which no legal pro
"ision exists, woulJ be conclusive, especially 
when it is considered that the French and Spa
nish laws, which were heretofore in force here, 
are conformable in this respect to the cO.mmon 
law of England. 

Mais quelquf vraie que soit l'£njure, lorsqu'clle cst 
faite ailleurs qu'en justice, dans Ie dessein d'injurier, clle 
cst punissable, quand meme cile Jerait connaltre un crime 
dont il conviendrait de tirer vengeance pour l'interet ' 
public. 31 Repert. Un. et Rais. de Jurisp. Verbo 
Injure, p. 3 18. 

p 
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SPRING, 1810. Celui qui a eerit ou lu un lihelle .•.. ne ser« 
First District. .. 
~ pas re~u a demander a fazre prc/jve des fatls conte-

TERRlTORY nus dans Ie libelle. Salviat, J urisp. ParI. Bord 350. 
'lis. 

NUGENT. Ca maguer quiera probar aque! que fizo fa cantiga, 
o rima, 0 dietado malo, que es verdad aquel malo de
lluesto que di.r:o de aguel contra quien 10 fizo, non deue 
ser oydo, nin Ie deuen cabar la prueba. 7 Part. tit. 9. 
ley 3. 

FRO~l all these authorities, it appears to me 
safe to conclude, that in refusing to allow wit
nesses to be examined as to the truth of the facts 
charged in the libel, the court did not reject 
proper evidence. 

IT is next complained that improper evidence 
has been admitted. The fact is, that a witness 
introduced by the Attorney General, being asked 
whether he knew who was the author of the libel 
in the indictment, answered he could not answer 
this question with safety. The Attorney General 

. then asked him whether it was not within his 
knowledge whether the defendant was the author 
of it, he hesitated, and an appeal 'was made to the 
court whether the question was proper, the wit
neS5 contending he might criminate himself by 
answering it. On the part of the defendant, the 
case of Willie, one of the witnesses on the trial 
of Burr, was read, in which Chief Justice Marshal 
said, that a wituC'ss is the sole judge whether 
he wiII, or will not, be committed by answer
ing a question put to him-but it appears that 
-the Chief Justice in this very instance compelled 
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the witness to answer. 1 Burr's trial, p. 2,15. In SPRING, 1810. 
.. 1 b t . . 'b d First District. examuung t Ie a strac proposItion attn ute to ~ 

the Chief Justice, it seems an immense latitude 
is left to the witnesses, if when a question is put 
to him, the answer to which cannot implicate 
him, he may screen the defendant, by refusing 
to answer, alleging that he may not do so with
out danger-an allegation to which common 
sense may give the lie, and in which he cannot 
be contradicted. The witness answered he knew 
the defendant was the author of the libel-he , 
had acknowledged it to him. In reviewing anew 
the decision of the court, it does not appear how 
this answer could have criminated the witness, 
and the conclusion follows that, .in this respect, 
no improper testimony was permitted to go to 
the jury. 

, NEw TRIAL REFUSED. 

THE defendant's counsel now moved in arrest 
of judgment, that it did not appear by the indict
ment that the offence was committed within the 
jurisdiction of the court. The district was men
tioned in the margin, and the offence was stated 
to have been cOD:lmitted in the city of New-Or
leans, without adding the words in the district 
aforesaid, nor was the district referr~d to in any 
other manner. 

THEY said that the true venue, by the laws 
of the territory, is the district. The city of 
New-Orleans is not of itself a sufficient descrip
tion of the place. The Grand j Dry must be of 

TERRITORY 

'Vs. 
NUGENT •. 



116 CASES I~ THE SUPERIOR COURT 

S~RING,. 18~O.' the proper district and vicinage. They com-
Flfst Dl3tnct. . . 
'---v---' mellted on the excellence of the tnal by Jury, and 

TERRITORY the necessity of a strict adhct'ence to rigid rules 
NU~~·NT. in criminal cases. It must appear on the face of 

the indictment, that the COUl't and jury have juris
diction 2 IIawk. 303, and, as to the necessity of 
the inserting the venue, they cited ~ Hale 180. 

THE Attorney General (Grymes) in reply cit
ed 3 Baeon 220, where it is stated that when the 
county is in the margin, it will be implied that 
the town in the indictment is within it: but he re
lied mostly 011 the 33d section of the act of 1805, 

c. 5. which provides "that the forms of indict
" ments (divested however of unnecessary pro-
~, lixity) ......... changing what ought to be chang-
" ed, shall, except as by this act is pt'oyided, be 
" according to the said common law." 

, By the Court. I believe the authorities cited 
by the defendant's counsel from Hawkins and 
Hale are conclusive. There are a number of 
others. The Court held so in the case of Rex 
'Vs. Burridge, 3 P. HI. "96, and relied on the 
cases of Parker vs. Ladd. I Sidney 345 and 
Rex vs. Fossett, 12 W. 3. Easler Term. B. R. 
I have known the same principle determined in 
the Superior Court of North Carolina in the case 
of the State vs . .I1dams, for murder, at Newbern, 
in March term 1793, Martin's notes, 30; so that 
there can be but little doubt, unless the act of 
the Legislature of the territory has altered the 
common law in this respect. 
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INDIC'fMENTS by this act must be as at com
mon law, but divested of unnecessary prolixity. 
But the defendant contends that in the present 
case there is a total omission ofa material circumM 

stance, not that it is too succinctly detailed. In 
the case in North Carolina, an argument was at
tempted. to be drawn, in order to excuse the 
omission, ii'om the niceties spoken of by Black
stone as condemned by Hale, but'Villiams, J. 
obsen'ed these were niceties of another kind. 
After all; it desen'es great consideration, before 
the court should determine that they will consider 
as unnecessary any circumstance, which the 
judges who have preceded them,' have held es
sential to the sufficiency of the indictment: 
whether the judgments of the indi\'idualsor in
dividual who fills the bench, is to be the sole 
rule of decision, in criminal cases. I cannot 
alone, unaided nnd unchecked by any of my 
brothel's, take on myself to go so far. 

CURIA AnVISARE VULT. Post 169 . 

... 
WEEKS vs. TRASK. 
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SPRING, 1810. 
First District. 
"----v---' 

'" EEKS 
VS. 

TRASK. 

THE defendant had been held to bail on the If the affidavit 

plaintiff's affidavit that the account annexed to does not clearly 
. . • show that a spe-

the petitIon was Just and true, and'that no part of cific sum is due, 

it was paid cxeent as fiar as the del'endant micrht bail cannot be de· 
, T './'.':) manded. 

have an account against him for goods furnished; 
a motion was now made for his discharge, on ac-
count of the insufficiency of the affidavit. 



us 
SPRING. 1810. 
First Di3trict. 
"'---.,..------' 

"\YEEKS 
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TRASK. 
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Ellery in support of the motion. There are 
three acts of the Legislature of this territory, on 
the subject of bail, and the plaintiff does not ap
pear to have complied with the requisites of any 
of them. The affidavit was doubtless grounded 
on the act of 1808, c. 16. The 10th section of it 
provides, "that in all actions where the amount 
" of the sum due is above one hundred dollars, 
" whether upon bonu, bill of exchange, promis
" sory note,liquidated account, and in every case, 
" where the amount of the debt is ascertained 
" and specified, the plaintifJ; on making affidavit 
" of the amount really due of any debt or de
"manu," shall be entitled to require bail. In 
the present case, the plaintiff has not sworn that 
any specific sum is due to him: he admits he has 
recei\'ed goods in payment, but does not say to 
what amount. Indeed, for aught that appears in 
the affidavit, the defendant's account for goods 
may be larger than that of the plaintiff. 

Hennen, contra. The plaintiff has sworn 
that the account annexed to the petition, is just 
and true, and that the defendant owes him the 
amount of it: it is true he has added that the 
defendant has an account for goods against him. 
'When there are accounts between two persons, 
each of them may safely swear that the amount 
of his own account is due to him. The law 
does not require an actual settlement of accounts, 
which neither party can effect without the con
sent of the other: nor should a man be bound 
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to O'ive credit for the amount of an account of SPRING, 1810. 
t; Fir~ t District. 

which he has no accurate knowledge: all that '---V--J 

is required of him is, that he should swear to 
the amount of his own demand. 

Ellery, in reply. The relative situution of the 
parties in this case, appears from the petition and 
the plaintiff's account. It seems he was the de
fendant's overseer. From this circumstance it 
will be presumed that the goods with which he 
admits the defendant supplied him, were fur
nished to him in part payment of his wages. 
They therefore must lessen, and perhaps will 
balance, or surpass his claim. 

By the Court, MARTIN, J. alone. This action 
appears to have been brought for wo'rk and la
bour done by the plaintiff, as overseer of the 
defendant. The affidavit admits that the defen
dant supplied the plaintiff with goods, the amount, 
of which was to be deducted out of his wages, 
and the plaintiff qualifies his affidavit by swear
ing that the amount of the account is due, e.'l:

cept, Bic. The claim must therefore be consi
dered as unliquidated, since it is sworn that the 
whole of it is not due. Certainly, if the whole 
be not due, the defendant cannot be compelled 
to give bail for the gross sum, and the affidavit 
furnishes no datum, according to which it may be 
reduced. Indeed, for any thing that is sworn to, 
it does not clearly appear that the balance will 
be found against the defendant. 

RUL DISf'HARGF.D. 

WEEKS 

v¥. 
TRASK. 
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SPI;ING, 1810. BLANC.r AL. vs. THE lIfAYOR, .re. OF NEW~ 
First District. ORLEA.VS. 
'-v----' , 

Whether the By the Court, MARTIN, J. alone. The com-
Corporation of plain ants state that they are owners of vessels 
N. Orlealls may , 
lay a tvll on uoats navigating the Bayou St. J obn-that in pursu-
abt'd the? Bayou ance of an ordinance of the City Council ofNew~ 

1'1 ge. 
Orleans, sanctioned by the Mayor, the officers 
of the corporation are preparing to collect a tax 
which will materially affect their respective in
terests, and suggesting that the City Council has 
exceeded its powers, pray the Court to declare 
the ordinance null and void, amJ in the mean 
while, to inhibit the Mayor and City Council, 
and their officers, agents or farmers, from collect
ing the tax until the matter in the bill shall be 
fully pronounced. upon. 

TIlE facts in the case are these: 
BEFORE the year 1797, there had. existed a 

dormant bridge across the Bayou St. John. At 
that time the Canal Carondelet being perfected, 
the Cabildo of the City of New-Orleans spent 
in building a draw-bridge, a sum of money, part 
of a larger one appropriated to another use. 
With a view to replace the money thus di\'erted, 
and to provide a fund to furnish to the repairs ef 
the bridge, that body laid a tax of one dollar 
upon every schooner entering the Bayou. 

IN the year 1808, the bridge being much da
maged, the Legislature of the Territory autho
rised the Corporation of the City of N cw-Or
leans to receive this dollar tax or toll, which was 
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extended to every embarkation except pi rogues S~ItING,. 18~O. 

d fi h ' b I . . h d f 1 FIrst Dlstnct. an s ermen s oats;; rna nng It t e uty 0 t Ie ~ 
Corporation to rebuild the bridge, in the same BLANC & AL. 

• • VS. 
manner and dimensions, and to keep It in repmr. MAYOR, &c. 

In the following year, so much of this act as re-
lated'to the manner of building and the dimen-
sions of the bridge, was repealed. 

IN pursuance of these two acts, the corpo
ration built a new draw-bridge, and on their at
tempting to collect the dollar toll, an injunction 
was obtained by the Orleans Navigation Compa
ny, which has since been made perpetual. The 
court expressing an opinion that "the charge 
"was onerous and without public utility, and in 
" violation of the rights secured to the Naviga
" tion Company, which were considered as par
" amount to the subsequent law authorizing the 
l: city to impose the toll upon vessels." 

ON the 21st of July)ast, the ordinance com
plained of was passed. 

THE Council in the preamble begin by re
ferring to the act of the Legislature for building 
the bridge and the decree of the Superior Court 
inhibiting the collection of the toll. They next 
state their right of laying taxes, and set forth, 
"that there had existed formerly a dormant 
" bridge on the bayou, so that the portcullis was 
"constructed only for the advantage of naviga
"tion, and cOlliiequently it is most equitable to 
"subject to the payment ofa retribution all boats 
" &c. for whose passage it is necessary to open 

Q 
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SPRING, 18~O. "the portcullis, for which purpose a person is 
First District. ~ . I h h 
~ " paid constant y to attend t e same: w ereas 

BUNC & AL. 

vs. 
MAY on, &c. 

"the salary of the person employed to attend 
" tbe bridge, also the expenses of tl~e repairs of 
" the said bridge and portcullis are to be defray
"ed by the corporation." 

AFTER this preamble the Council proceed to 
decree that" for every boat, barge, schooner or 
" other vessel for whose passage it shall be ne
;, cessary to open the portcullis on the bayou St • 
.. John, shall be received a toll of two dollars." 
_ ON these facts the complainants contend that 
the act of incorporation docs not authorize the 
laying of this toll. 

2. THAT this ordinance violates the constitu
tion of the United States, which forbids the im
position of tonnage duty without the consent of 
congress. 

3. THAT it is contrary to the charter of the 
Navigation Company. 

4. THAT it is an infraction of the decree of the 
Superior Court which prohrbits the collection of 
the dollar tax. 

I. IN support of the first proposition, that the 
act of incorporation docs not authorize the laying 
of this toll or tax, it is said, that it is in vain 
sought to be justified by the 6th section of the act 
of incOl'poration which the ordinance sets forth in 
the preamble in these words-" The Mayor and 
" City Council are authorized to levy taies in 
" the manner that they may deem expedient, on 
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-, real and personal property situated within the SPRING, 1810. 
Fi rst District. 

"limits of the city," for the boats on which· - _¥ 
BLANC & AL. the toll is attempted to be levied are not property vs. 

situated within the limits of New-Orleans. The MAYOR, i.e. 

situation which authorizes a toll, must· be a si-
tuation with some cl.egree of permanence. It is· 
true the word situated is not to be found in the 
English part of the act of incorporation, but it is 
implied. -The translator of the act understood it 
so: the City Council understood it so, in the 
French and English copies of their own ordinance 
which they have published. . Nay, the territorial 
legislature understood it so,forotherwise it would 
11ave been in vain to have authorized the City 
Council to receive the dollar tax laid by the Ca-
bildo. For the City Council required no sanc-
tion but that of their ordinance, if the word situat-

ed be not hecessarily implied. 
ON this point I incline to admit the objection 

made by the complainants. For ifit be not valid, 
the corporation may extend their power of taxa
tion to negroes residing on distant plantations, or 
territories, occasionally COining to, or passing 
through the city, to the carriages, horses and bag
gage of travellers, to every pound of cotton 
coming down the river, to every ship and uoIlar's 
worth of goods entering it. 

II. The second objection is that the ordinanc~ 
violates the constitution of the United States, 
which prohibits the imposition of tonnage duty, 
unless with the consent of congress. 
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'1'Hl'~ imposition, it is contended by the de
fendants, is not a tonnage duty; because the 
amount of it is not ascertained by the number of 
tons-but the complainants reply, that a tonnage' 
duty is a duty on shipping-in the same manner 
as a poll tax is a tax on persons; that as a corpo
ration inhibited by its charter to lay a poll tax, 
would violate it, if it laid a tax on the human 
body or any of its members; so a prohibition to 
lay tonnage duty must imply a prohibition to lay 
a duty on the number of square inches or feet in 
the hull of a vessel, or the length of her keel, or 
on the vessel herself. 

III. THE third objection is, that the ordinance 
is contrary to the charter of the Navigation Com
pany. 

h is said that, as the legislature itself cannot 
violate this charter, it would be absurd to pre
tend that a corporation, which draws their exis
tence from the legislature, may. 

ON this point it seems to me that the act in
corporating the Navigation Company being a 
private act, 1 cannot take in this suit any notice 
of it, and that the complainants, who derive no 
authority from that body, cannot invoke a char
ter which is private property. 

IV. THE fOUl,th objection is, that the ordinance 
is an infraction of the decree of the Superior 
Court which forbids the collection of tIle dollar" 
toll. 
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THE decree here alluded to was made in a suit, SPRING. 1810. 
. h· h h N . t· C First District. the partIes of w IC were t e aVIga IOn om-~' 

pany and the present defendants. The present BLANC &, AL. 

complainants were not parties in it-As to them l\L\YOR~S&C. 
it is res inter alios acta. It could not impair, it 
cannot better, their rights. 

BUT the City Council contend, 
1. THAT they have the power of laying taxes 

independently of their act of incorporation, that 
power being incident to all corporations. 

2. THAT the toll is not a tax or duty, but a fair 
retribution for services rendered. 

3. THAT the application of the complainants 
is premature and improper. 

I. THE first position does not appear to me 
supportable. It is true that corporations, the 
charters of which are silent as to the right oflay
ing taxes, must have that right as incident to 
their incorporation; it rises ex necessitate rei.-The 
government of a city cannot be supported with
out money, any more than that of an empire, and 
as money cannot be raised without t~xes, the au
thority to govern must necessarily draw with it
self that of raising taxes. 

BUT as the power of raising money is very lia
ble to abuse, it is seldom granted without limi
tation and restraint, and this may be done posi
tively by the exclusion of certain articles from 
taxation, or negativelg by a specification of the 
objects of taxation-A specification which neces
sarily confining the power of the corporation 



126 CASES IN THE SUPERIOR COURT 

SPRING, 1310. to the detailed objects, must exclude it from all 
First . Di~trict. tt 
~o 1ers. 

BLANC & AL. THIS principle was recognised by Lord Mac
MAY~~: &cJ clesfield in the case of Childs vs. the Hudson's 

Bay Company. "A corporation has an implied 
" power to make by-laws, they can only make 
" them in such cases as they are enabled to do 
" by the charter: for such a power given by the 
" charter implies a negative that they shall not 
"make by-laws in any other case." 2 P. W. 
20ft 

IN the city charter, power is given to lay t~xes 
on property situateu within the city. Such a 
power given by the charter, implies a negative 
that they shall not lay taxes in any other case-:
on property without. 

II. It is averred that the toll is not a tax nor 
a duty, but a fair retribution for services ren
dered. 

IT is not on the score of taxation alone that a 
corporation may direct or require the payment 
of money-if there be iervices which must ne
cessarily be performed by their officers, or by 
persons whose capacities must necessarily be as
certained before they are allowed to render them, 
the corporation may by law fix the amount of 
their retribution-as a fee to their clerk for fur
ni~hing records-or a pilot. If, therefore, the 
genuine character of this imposition be once as
certained, the question will be solved. 

The complainants urge that the real intention 
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of the corporation is not the remuneration of the S~nING,. 18.10. 

h d 1 d · '.. h II' b FIrst DIstrIct. an s emp oye In ralsmg t e portcu IS, ut to ~ 
fill the city coffers. In the preamble, the ordi- BLANC & AL. 

vs. 
nance brings to view the necessity of procuring MAYOR, &c. 
money, and the failure of the .extraordinary fund 
which the Legislature had provided beyond the 
ordinary legitimate means of raising supplies
manifesting, in the opinion of the counsel of the 
claimants, an intention indirectly to require the 
payment of the dollar toll, which the Superior 
Court has pronounced could not be demanded
tran!3ferring the place of exaction from the mouth 
of the bayou to the bridge, and as by this means 
the number of objects of taxation must be les-
sened, increasing the tax to four-fold. The com-
plainants next draw my attention to the extrava-
gance of the toll, considered on the score of a 
fair retribution-four dollars for passing and re-
passing. Hence they conclude that money is to 
be raised beyond the fair expense of raising and 
repairing the portcullis-even the whole cost of 
the whole bridge and its repairs. , If this be the 
case, the court will be obliged to consider the 
toll as an imposition laid to fill the city coffers, 
on objects not within its reach, disguised under 
a call for a fair retribution of services rendered. 

Tm: corporation endeavor to assimilate their 
right to the toll to that of the Cabildo to'the dollar 
tax, and consider their's as much stronger, as the 
money is demanded on the raising of the port
cullis only-but the complainants reply, that in 
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the deliberation of the Cabildo, the tax is justi~ 
fied on the ground that great expenses had been 
incurred for the benefit of navigation, in digging 
the Canal Carondelet, which saved to the crafts 
the expense of carting their cargoes to the city, 
by enabling them to land and take them on the 
margin of the basin, near the hospital. "Siendo 

este, (el canal not el puente) a beneficio de los gue na

vigall desde c[ bayou para Pensacola, Mobila 8r olros 

parcses, guienes ahorran quanto les coste los carruages, 

respecto gue ahara llegan para cargar 8r descargar 

hasta las imcdiaciones del hospital de fa carita." It 
is clear that in this delib~ratioI1, the portcullis 
of the bridge were considered as the toll gates 
of a turnpike road (the canal.) But now that 
the canal has become impassable, there is no 
similarity in the pretensions, nor could there be, 
since the power of deepening the canal is vest
ed in another corporation. 

III. LASTLY; the defendants complain by their 
counsel, that the application for relief in the pre
sent mode is improper, or at least premature. 

THE complainants might have waited till the 
toll was actually exacted, and then have brought 
their action for money had and received, to re
cover the toll, if it be illegal. To many, espe
cially those who may not be resident of the 
neighborhood, this sort of remedy would have 
been worse than the disease. It would be more 
to their interest to submit to the imposition than 
to wait the tedious process of a suit which must 
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.' necessarily originate before a justice of the SPRING, 1310. 
First District. peace, with whose determination the party cast ________ 

would not likely rest satisfied. If the injunction D01MC:;ON'S 
CASE. 

be granted, the question will much sooner be put 
at rest, and not only the present complainants, 
but a vast number of other persons will be re-
lieved. The whole community has an interest 
in the solution of the point in dispute, and the 
mode of relief resorted to, appears to me the 
speediest, the easiest, and the cheapest. There-
fore 

LET AN INJUNCTION ISSUE. 

-++
DORjl1ENON'S CASE. 

By tlte Court, LEWIS, J. alone. * IN the month If a fact be dis

of June, 1809, on the motion of Derbi[!ny, found- co,oe11rded
h 

which 
u \vOl avc nr,.:;... 

ed upon the affidavit of Mr. Guiet. the follpwing v.ented the adinis-
. . p. sion of an attor-

rule was obtmned agamst lerre Dormcnon. ney, he may be 

"IT is ordered that Pierre Dormenon shew stricken off. che 

cause on the first Monday in August next, before rol!·M-'rtlU. I 

the Superior Court, to be holden at the City ~A~,m;1 
Hall, at the City of New-Orleans, why his name . 
as attorney an<l.counsellor at law, should not be 
stricken off the rules of said court, for having (as 
it is al1eged upon oath) headed, aided and as-
sisted the negroes of St. Domingo, in their hor-
rible massacres, and other outrages against the 
whites, in and about the year 1793." 

'I' l\IAnTIN, J. declined giving an opinion, as tbe ca~e had 
been argued before he came to thi~ court. 

R 
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AT which day Mr. Dormenon appeared and 
denied the charge. 

,\VHEREUPON a number of witnesses were cnll
ed, and their examination taken in writing in 
open court; and the said Dormenon requesting 
time to procure exculpatory testimony, he was 
allowed until the first day of January following. 
Shortly after which day he appeared and sub
mitted his proof and defence. 

TIm examination in support of the charge 
set forth in the rule was lengthy, and is placed 
upon the files of. this court. The witnesses ap
peared to be men of veracity-the credit of 
none has been impeached. It docs not appear 
that either of them has had the least personal 
animosity towards Mr. Dormenon, or that they 
were actuated by motives of revenge or perse
cution, or feIt any other sentiment.1han that 
which the recollection of their past sufferings, 
in the presence of the person whom they consi
dered to have been a principal author of them~, 
was calculated to inspire. And their testimony, 
,if true, fuUy substantiates the fact charged in the 
rule. 

To repel the force of this testimony, Mr. Dor
menon has produced testimonial proof (which 
is not denied) that in the various public employ
ments in which the witnesses have known him, 
his conduct has been without reproach, and in 
his private lif~, exemplary and much esteemed; 
and as an additional evidence of hia having en-
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joyed public confidence, he has exhibited a list 
of appointments in the judiciary, made by Gen. 
Rochambeau, on which his name appears: 

SPRING, 1810. 
First l) istrict. 
'--v---" 

THIs may be all true, but, as it relates to an 
epoch some considerable time subsequent to the 
year 1793, does not contradict the witnesses, 
who speak of his conduct only in that year. 

MR. Dormenon, in his defence in writing, has 
laboured totally" to discredit the witnesses a
gainst him, by attempting to shew gross contra- ' 
dictions and absurdities in their testimony. If 
there be not a perfect coincidence in the witness
es in '~ll the details of their testimony, they cere 
tainly agreed upon the important fact. 

IT is proved that Mr. Dormenon was a muni
cipal officer under the commissaries Polverell 
and Santhonax, in the year 1793, when the ge
neral freedom of the slaves was proclaimed. 
This Mr. Dormenon admits. 

IT i:; proved also, that in that character, wear
ing a scarf, his badge of office, he marched at 
the head of the brigands, acting in concert with 
their leaders, whose sole purpose and employ-' 
ment was the indiscriminate murder and massa
cre of the whites who refused to conform to the 
orders of the commissaries; and that their con
duct in various expeditions in pursuit of the 
whites, was marked with unexampled cruelty 
and barbarity. _ It is equally in testimony, that 
Dormenon associated and was the intimate friend 
of De Lisle, Brissot, Faub~,rt and Gai, who 

DOR)lENDN'" 

CAlIF.. 
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headed t.he brigands in the quarter of J acmeI, 
Jeremy, and its dependencies. 

THERE are many circumstances detailed by 
t.he witnesses which warrant a belief of these 
facts. In fact, they are as satisfactorily proven, 
as that Dormenon was a municipal officer, and 
can with as little plausibility be denied. 

HAD the same evidence of these facts accom
IJallied Mr. Dormenon's application for admis
sion to the bar, I have no doubt he would have 
been refused.-The court now being possessed 
of it, it is equally their duty to exclude him. 
It is consiclered that the safety of the country 
requires lhai no perSOll who has acted in concert 
with the negroes and mulattoes of St. Domingo, 
in destroying the whites, ought to hold any kind 
of office here, however fair their conduct may 
since have been. 

AND from the evidence, no unprejudiced mind 
can doubt that such has been the conduct of Mr. 
Dormenon. 

RULE MADE ABSOLUTE. 

See vol. II, 30!). 

• •• 
ANONYMOUS. 

Whether a sale LEWIS, J. The sale of mortgaged premises~ 
under an order under an order of seizure must be executed in 
of seizure is to be '.. 
U3 under a fi fa? the same manner as sales under. wnts of fien 

facias, issued by clerks of court after judgment. 
MARTIN, J. The acts of the Legislature of 



OF 'l'HE TERRI TOllY OF ORLEANS. 

this territory, 1805, 25, § 9, 1805, 46, 1808, 15, 

which point out "the mode of selling property 
taken under the writ of fierifaeias, make no al
lusion to the orders of seizure of mortgaged 
premises, any further than recognizing the pow
er of issuing them. It seems to me, therefore, 
that sales under the latter must be conducted in 
the same manner as they were before the pas
sage of the act regulating sales under a fierifaeias. 
A different construction would give rise to a se
rious inconvenience, and in some degree to a yio
lation of the constitution of the United Statei3. 
FOl' as in sales on a fieri facias, if the property 
does not bring a certain proportion of the ap
praised yalue, it must be sold on a credit of 
twelve months, under a mortgage-it would fol
low, if, on the order of seizure obtained on the 
mortgage, the property cannot be sold absolute
ly, the creditors would be legally compelled to 
take the property in discharge of the debt, at a 
certain proportion of the estimated value, or wait 
from year to year till somebody else should. 

MITCHELL VS. COlJlYNS. 

133 

SPRING, 1810. 
First Di~trict. 

'----v---' 
l\:hTCHELr. 

vs. 
CO~IYNS. 

THE petition stated, that the plaintiff was the A sale in a no-
. 1 I fi h' I . . tary's office j, 

owner of a negro gIrl, w 10 e t IS P antatIon, lI1 not a sale in mar-

the state of Maryland, without his consent or ket overt. 

kno,yledge, and came to the city' of New-Or-
leans, where she lived ,,,ith the defendant, who, 
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'os. 
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was about to remove her to the province of 'Vest 
Florida. On the affidavit of one Hubbard, to 
these facts, a writ of sequestration issued, and 
she was thereupon apprehended. 

AND now Hennen, for the defendant, pleaded 
in abatement, the want of a power of attorney 
from the plaintiff, or any authority from him for 
the institution of the suit. 

By the COllrt. This is not pleadable in abate
ment: all that can be required, as the plaintiff 
appears to reside without the jurisdiction of this, 
court, is that the person who prosecutes for him 
should give security for the costs of suit: but 
this is unnecessary, since security has been 
given before the issuing of the writ of seques
tration. 

THE answer did not deny the facts stated in 
the petition, but set up a claim to the girl ground
ed on a contract of sale duly entered into, before 
a notary public, in the city of New-Orleans, for 
a valuable consideration. 

Ifennen for the defendant. The purchase of 
the girl having been made from a person in ~pen 
possession of her, the contract of sale being 
bona fide passed., in the office of a notary public, 
the defendant cannot be compelled by the judg
ment of this court to surrender the slave to her 
real. but till now latent. master, unless the latter 
refunds tlH:~ purchase money. Civil Code. 483 
art. 76. 
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THE office of a notary must be considered as SrnIl'w. ]810. 
First District. 

a market overt, and it is in evidence that the 
'-'---y--~ 

vendor was a dealer in negroes. These two cir- l\llTcm:LL 

cumstances clearly bring the present case within 
the provisions of the Code. 

ALTHOUGH by a statute of this territory, slaves 
are things, and conveyed as real property, yet in 
some cases they are considered as personal pro
perty: for larceny may be committed of a slave. 
If we therefore con sider a slal'e as personal pro
perty, it will follow that his owner must be pre
cluded from a recovery against a person t.o whom 
a bona fide transfer has been made, for a valuable 
consideration, although the transferer may have 
unfairly obtained possession of the slal'e. 

Prevost for the plaintiff. Although the office 
of a notary public be a public office, and its acts 
generally of great public notoriety, yet it is not 
a place in which it may be expected, horses, 
cattle and negroes are usually brought for sale, 
as in a fair or market. 

By tlte Court. The Code provides that if the 
thing stolen has been purchased at a public mar
ket, or a fair, or at a public auction, the forlller 
owner shall not recover it without reimbursing 
the sum paid by the purchaser. \Ve do not know 
that it would suffice that a bill of sale should be 
executed in a market or a fair. The chattel pur
chased ought to be brought and the contract made 
there. Markets and fairs are places to which 

vs. 
CmIYNS. 
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SPRING, 1310. wares are brought' and exposed for sale, where 
First District. . f h d' I f I ~ notIce may be taken 0 t e lsposa 0 t lem-

MITCHELL where the owner of lost or stolen property may 
CO~:~NS. look for and be apprised of the presence of it. It 

is otherwise of the office of a Notary Public. It 
is not a place in which bargains are made; altho' 
after the parties have agreed, they may resort thi
ther to have the evidence oftheir respective rights 
and obligations recorded and perpetuated. The 
thing which is the object of the contract is very 
seldom brought thither, so that the redaction and 
execution of an instrument by a Notary Public 
does not expose a fraudulent vendor to detection 
in the same manner as the production ofthe thing 
at a market or fair of sale. The case is neither 
within the words nor the spirit of the Code. 

JUDGMENT FOR PLAINTIFF. 
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FALL TERM-1310-THIRD DISTRICT. 

It 

DETOURNION vs. DORMENON. 

FALL, 1810. 
'rhird District. 
~ 

DETOURNION 
'Vs. 

D h·1 J d d h ~n;. DORMENON. ORl\IENON, WIst u. ge, an as suc ex C!.u.CW _' ___ _ 
Sheriff. of the Parish of Pointe Coupce, conceiv- One disturbing 
. I"' " I d D " h"1 h a parish judge mg nmself msu te by etourmon, W lee was acting as sheriff, 

eno-arred in sellino-, at auction, property which he cannot be prosQ-
/:) /:) /:) "" "cuted for a con-

had seized, upon an executIon Issued by hImself, tempt. 

issued an attachment, and fined and imprisoned \1;~;;;;~~~! 
him for the contempt. Detournion having paid--
the fine and the costs of the prosecution, brought 
the present action to recover the moneys thus 
paid, with damages for the imprison~ent. 

Dave::ac for the plaintiff. Although the de
fendant, as Parish Judge, was ex ojfic£o Sheriff, 
the two offices were distinct. An insult offered 
11im while he was acting in the latter, could not 
be considered as a contempt of his authority in 
the former: consequently the money, which he 

S 
,t 
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has compelled the plaintifrto pay, has been ille
gally received, and he is bound to refund it. 

Fromcnlin, for the defendant. The defen
dant acted as Sheriff by virtue of his com
mission as Parish Judge. The two off.~es were 
inseparably united by law in his person, and de-

,rived from the same appointment and commis
SIOn. An insult offered to him while he wa" 
discharging his duty as Sheriff, was a contempt 
of his authority as a Judge; as much so, as if 
offered when he was sitting on the bench for the 
trial of a cause. 'Whether the beh!tviour of the 
plaintiff at the auction amounted to a contempt, 
is a question of which the defendant had the ex
clusive cognizance. The power to punish it, in 
this summary manner, was vested in Parish 
Judges, to enable them to support the dignity of 
the office. The exercise of it was ajudicial act, 
and if, in doing it, the defendant misconceived 
his authority, the error was a judicial one, for 
which he is not liable to a suit. 

Davczac, in reply. This Court being the su
preme tribunal of the territory, has constitution
ally a controlling power over all inferior Courts 
and magistrates. 'Vhenever any of them err or 
act in a tyrannical or illegal manner, this Court 
has the power and is boun(l to correct the error 

• and redress the injury. 
By the Court, MA TTHEoWS: J. & LEWIS, J. The 
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insult offered to the defendant, cannot be con- FALL,1810. 
'.1 d t f h' . d' . I h' Third District. Sluere as a con empt 0 IS JU ICla aut onty, ~ 

which he had power to puniiilh in this manner. DETOURNION 
'V9. 

This Court is bound to keep all inferior Courts DORMENOl'f. 

and magistrates within the limits of their respec-
tive powers, and to punish wilful transgressions 
of them. 

JUDGMENT FOR TIlE PLAINTIFF. 



FALL TERl\I-181o-THIRD DISTRICT. 

RULES OF COURT. 

Friday, 23d November, 1310. 

COURT RULES. AT the request and on the application of a 
large majority of the members of the Bar, 

IT IS OUDERED by the Court, that the following 
Rules be adopted, viz.: 

1st. That before the first Monday in Decem
ber next, every person practising in this Court as 
Counsellor or Attorney, shall elect, whether he 
will practice as Attorney or as Counsellor, for 
the term of one year from the time of such 
election: 

2d. THAT after the said first Monday in De
cember next, no person shall practice in this 
Court both as Counsellor and Attorney at the 
same time. 

3d. That the duty of the Attorneys shall be 
to prepare, sign, and file all pleadings, to take 
out writs, and citations, to see that all entries 
and orders of Court be duly made, to superin-,' 
tend the summoning of witnesses, and setting' 
down and preparing the cause for trial or argu
ment, and to make all motions in Court which 
require no argument by the opposite party. 



RULES OF COURT. 1:11 

4th. THAT it shall be the duty of the Counsel cot;Il.T RUl,ES. 

to examine and correct all pleadings when re-
quired by hi& Client or the Attorney, to manage 
and argue every special motion, argument or 
trial. 

5th. ALT, persons applyillg lor a0l11ission to 
practice at this Bar, shall elect, at the time of 
making such application, whether they intend 10 

practice as Counsellors or Attorneys, and the 
.T uoges expect that no one will apply to be ad
mitted as a Counsellor until he shall have prac
tised two years as Attorney, except such as have 
now commenced their studies with some practi
tioner at this Bar. 

6th. THAT no person shall be permitted to 
practice as a Counsellor in this Court who shall 
practice as a Counsellor or Attorney in the Pa
rish Court of the City of New-Orleans; this act 
not to extend to causes which may originate in 
the Court of Probates. 

Saturday, !!.d February, \ 1311. 

ORDERF.D by the Court, that it shall be the. 
duty of the Clerk to keep a Motion Docket, upon 
,vhich the gentlemen of the Bar shall place their 
motions for argument, with the dates of the rules 
thereon respectively obtained, and, for what; 
which said motions shall be taken up on their se-

. niority, beginning with the motions for new trials, 
" to be then argued, continued or dismissed; and 
evCl'Y such motion when continued, shall be 
placoo at the foot of the said Docket. 
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FALL,1810. FALL TERM-lSlo-FIRST DISTRIC'l'. 

First District. 
'--.......----' 

TERRITORY THE TERRITORY vs. BENOIT. 
VS. 

BENOIT, THE Grand Jury had found an Indictment 
One indicted for against the def(mdant for an assault with intent 

a capital crime to murder, which is a capital offence. 
cannot be bailed. Db' d h h' b 'I d er tgny move to ave 1m at e . 

By the Court. It cannot be done. Bail is 
never allowed in offences punishable by death, 
when the proof is evident or the presumption 
great. On a Coroner's inquest finding a person 
guilty of a capital crime, the Judges have often 
looked into the testimony which the Coroner is 
bound to record, and when they have been of 
opinion that the jurors had drawn an illogical 
conclusion, . admitted the party to bail. But as 
the evidence before the Grand Jury is not writ- . 
ten and cannot be disclosed, the same discretion 

, and control cannot be exercised, and the judges 
cannot help considering the finding of the Grand 
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Jury as too great a presumption of the defen
dant'il guilt to bail him. 'Ve . recollect no case 
in which it was done. 

C. J. Jl'Iarshall who, on the examination of 
Aaron Burr, had admitted him to bail, concurred 
in the opinion of the Court that he was no lon
ger entitled to that indulgence aftcr the Grand 
Jury found the bill against him. 

BAIL DENIED • 

• 
HUDSON n. GRIEVE. 

143 

FALL,1810 
First Dis.trict. 
'---v---J 

HUDSON 

t'S. 

GRJE\"E. 

THIS suit was originally brought in the Parish A parish judge 

C d b fi d .. d I cann,)t appear in 
ourt, an e ore any eClSIOIl rna e t lereon, a suit brought up 

was by consent removed into this Court. by consent. 

The plaintiff employed Moreau, th'e Parish . 
Judge. 

By the Court, MARTIN, J. alone. Judge Mo
reau cannot appear ·as counsel in this case. 
The act of 1808, chap. 30, sect. 8, prohibits a 
Parish Judge to appear "in any case of appeal 
from a decision had before him." But the 
French part goes further: it forbids him de s'y 
presenter pour les ciffaires qui auraient Ue deja porNes 

, a leur tribunal-to appear in any affair which may 
have been brought in their respective Courts. 

IN this territory the laws are passed in both 



Ht 

FALl" 1810. 
First District. 
'---v----' 

L.HlRA'r 

VS. 

eARLIER. 

VASES IN THE SUPERIOR COUnT 

the French and English languages, and the sjgna~ 
tures ofthe President and Speaker, as well as the, 
approbation of the Governor, arc put to a bill 
drawn in each language. There arc therefore 
two originals of the same strength and validity, 
neither can control the other-they must be ta
ken as two laws on the same subject, and COIl

strued together. The Parish Judge being ex
cluded by the French part, is as well excluded 
as if he had been so in both originals. 

LARRAT vs. eARLIER. 

A cause will be 'THE defendant prayed a continuance on an 
cthontin

j 
~edt'fft?Oufiigh affidavit stating a certain fact which he expected 

e p alii 1 0 er 
to admit the \Vit- to prove by the absent witness. 
ness would swear 7111 f' I I 0 'ff. I OIl .1 • 
to a certain fact. Jr.1azureau ai' t lC P alllh. WI aumIt, at 

the trial, the fact to have been sworn to by the 
witness, 

Brown for the defendant. If the counsel for 
the plaintiff will admit the existence of the fact, 
we have no objection to proceed to trial. But if 
the fact is only admitted as if sworn to, and wit- / 
nesses are to be introduced to contradict it, by the •. ' 
detail of circumstances from which it is expect-
ed to draw an inference that the fact cannot have 
existed, and cannot have been sworn to without' 
perjury, we will want the absent witness, in order 
that by giying his testimony with the ,same par-
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ticularity he may show that he is entitled to be- FALL,1810. 

I · f. First District. 
Ie. ~ 

By the Court, MARTIN, J. alone. 'When LARRAT 
VS. 

circumstances exist which give rise to suspect eARLIER. 

that a party insists on the presence of his witness 
at the trial for the sole purpose of delay, the 
court may impose terms on him. In this case, 
although the suit has been a considerable time 
on the docket, it does not appear that it ever was 
continued on the affidavit of the defendant. He 
has taken every legal means in his power to have 
the witness here, he not only subpomaed him, 
but has taken process of attachment against his 
person, he may therefore demand the continuance 
ex debito justitire. 

IF any term could be imposed, perhaps those 
offered by the plaintiff's counsel could not be 
considered too hard. I am however unable to 
recollect any case in which the court has ever 
gone so far, in Great Britain or the United States: 
except in the state of Massachusetts, in which, by 
a rule of the Supreme Court, the party praying 
a continuance, cannot have it, ifhis opponent of
fers what is now' proposed to the defendant. .11-
mer. Prececlents, 570. I am unwilling to say that 
this rule is an improper one, but, I cannot 
:impose it in a particular case, in which the refu
~'l1 to accept the terms is the only ground of 
EI~lspicion. 

CONTlNUAti'CE GRANTED. 

T 
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FALL, 1810. THE TERRITORYvs. ROSS. 
First District. 
'---v---" THE defendant was found guilty, under the act 

TERRITORY of 1805, chap. 50, sect. Ilj, of aiding and assist-
VS. 

Ross. ing in the false making and counterfeiting a bank-
--C--t --::-:-1' note of the bank of the U. States, the punishment oun erlel 109 
a note of the bank of which is imprisonment for life at hard labour. 
of the U. S. is an .Ill J r. th d fj d t Th . d t offence against exanuer Jor e e en an. e JU gmen 
the territory. ought to be arrested. The fact stated in the in-

dictment is an offence against the United States. 
3 Laws U. S. 257, for which congress has pro
vided a'different punishment: imprisonment for 
a. period not less than three, nor more than ten 
:years, and a fine not exceeding five thousand dol
Jars. Crimes against the United States are ex
clusively cognizable in their courts. I Laws U. 
S. 55. There being therefore two laws on the 
same subject, the act of Congress, which is the 
supreme law of the land, Canst. U. S. art. 6, des
troys the validity of the act ofthe territory. The 
subject being legislated upon by the .0. States, 
the territorial legislature could not act on it. The 
truth of this position' appears from the act of 
Congress which contains an express proviso spe
ciallyauthorizing the States to pass laws on the 
same subject, making an exception in this parti
cular to the general rule. Exceptio probat 1'egu
lam. The proviso is confined to the state legis,: 
latures and does not extend to those of the terr.
tories. The statute therefore on which the de
fendant is indicted and has been found guilty, bi!-



\ 

OF THE TERRITORY OF ORLEANS. 

ing contrary to the act of Congress, the supreme 
law of the land, is void and of no effect. It can
not support the court ~n giving judgment. 

The Attorney-General, Grymes. The proviso in 
the act of Congress preserving, to the courts of 
the individual states, a jurisdiction under the laws 
of their respective states, over the offence made 
punishable under the act of Congress, impliedly 
secnres the same advantage to the territorial 
courts and legislatures, which within their re
spective territories must have the same jurisdic
tion and power as are exercised in a state by its 
own courts and legislature. 

By the Court. The proviso, in the act of 
Congress, seems to have been introduced rather 
to guard against a misconstruction of the enact-
ing clause, thaH to create or preserve a right to 
the states. The passing counterfeited notes of 
any bank, to the people of any state, is an injury 
which they certainly possess the 'right of pre
venting, and if the same act becomes hurtful also 
to the interest of the United States, they must 
also have the power of preventing the commis
sion of it. The two rights may exist indepen
dently of each other, and the exercise of it on 
one part cannot prevent it on the other. 

IF the states possessed the right of prevent
ing inj ury to their citizens from the making and 
passing counterfeited securities, they could not 
be deprived of it by the passa~e Qf an act of Con-

147 

FALL, 1810. 
First District. 
~ 
TERRITORY 

VI. 

Ross, 
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- FALL, 1810. gress intended to guard their interest. The state!:! 
First District. Id t b t' d' I h' f I ~ cou no e res rame III t le c OICe 0 t le 

ANDilE' means which they may see fit to adopt. In some 
VS. 

BIENVENU. of the states the forgery of bank notes is a capi-
tal offence, in others a high misdemeanor only. 

IT does not appear to us that the validity of 
the act of this territory is in any degree impaired 
by the act of Congress. 

MOTION DENIED • 

• 
ANDRE' 'os. BIENVENU. 

'fhe witness MOTION for a new trial, on the ground of new 
must be named, evidence discovered since the trial. 
and the nature of . . . . 
the evidence late- Duncan, agamst the motion. The affidavIt IS 

lyd~scovered,sta- insufficient for it does not state the name of the 
ted JO orderto ob-' I 

tain a new trial. witness, nor the nature of the evidence. This 
court requires it before they will grant a commis
sion to take tlepositions. 

Ellery, contra. The act 0(Hl05, chap. 26, sec. 
6, provides, that a new trial shall be granted 
" whenever new evidence material to the cause 
" shall have been discovered after trial, which 
" the party by reasonable diligence could not 
"have discovered before." The affidavit has 
brought the case within the very words of the 
la w. It is all that can be required. 

By the Court. New trials are always in th~ 
discretion of the court, they ought to be enabled 

:" 
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to judge of the materiality of ' the facts for the FALL, 1310. 

f f h· h h . I· d . d W Fir,t District. proo 0 W IC anot er trIa IS eSlre. e re-~ 
quired it before a continuance was granted in ~1ACARTY 

the case of Mann &- Bernard vs. Hunt &- Smith, BAG:ls~RES. 
ante 22. , 

MOTION DENIED • ... 
1l1ACAR'1'Y vs. BAGNIERES. 

By the Court. On the sale of a negro it was If a reuhibito

stipulated, that the vendor would be liable to a ry defect be mala 
• . fide excludeu, the 

warranty, m the sole case of one of the IImladles vendor remains 

specified in the Civil Co~e, and the plaintiff states liable. 

that the negro was, in the knowledge of the de-
fendant, addicted to the habit of running away, a 
circumstance which was not communicated to 
him. 

THE defendant denies the habit imputed to'the 
negro, and contends that if the fact be determin
ed against him, yet the judgment of the court 
must be in his favour, because although the habit 
of running away be a redhibitory vice, yet the lia
bility of the vendor, even in this case, is only an 
incident, but not of the essence of the contract of 
sale, and that he might lawfully, and did, stipu
late that he should not be liable for this defect. 

IT is in evidence that the negro was kept in 
1 jail for five months preceding the day of the sale, 

for running away; but the defendant contends that' 
this is only one act of running away, which alone 
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FAr.L, 1810. 
First District. 

MACA,tTY 

VS. 

BAGNIERES. 
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does not constitute a habit. But it appears that 
soon after the sale the negro ran away again, and 
the two acts are considered by the plaintiff as 
evidence of the habit. When the length of the 
confinement is considered, and when we reflect 
that it terminated only by the sale, we must be
lieve that the defendant was conscious that the 
negro had such a habit or disposition to run away, 
as rendered it dangerous to allow him that de
gree of freedom, without which a negro is of lit
tle service. It appears also that some time before, 
the defendant had been obliged to send the negro 
to jail, and we have no evidence, Qut of the de
fenJant's argument, of the nature of the fault he 
bad committed. We· are induced to conclude, 
from the presumption which rises from the long 
confinement of the negro, and the unwillingness 
of the defendant to trust him out of jail, that the 
negro was addicted to running away, in the 
knowledge of the defendant. This is a redhi
bitory defect in the civil code, 359, 367. It was 
so in the Roman law. Scrvus fugitivus vitiosus, and 
the plaintiff has cited a number of autl)orities 
from the Spanish jurists. 

BUT the defendant contends that the parties 
have a special contract; the vendor has stipulat- I 

ed that he should not warrant against the defec,t ,: 
complained of, and the plaintiff has impliedly re- I 

llounced his right. 
IN order that a redhibitory defect may be ex:' 

eluded from among those which give a right of 

/ 
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action to the vendee, it must have been excluded FALL, 1810. 
First District. 

t'n good faith by a particular clause. ~' 
THE exce'ption is in good faith, when the ven- NEWCOMBE 

, vs. 
dor, ignorant that the thing sold has a particular SKIPWITH. 

defect, stipulates that he shall not be liable to 
'warranty in this respect, under an apprehension 
that the defect may exist. But if the vendor has 
knowledge of the defect, and instead 01 declar-
ing it, as he ought to, stipulates he shall not be lia-
ble on account of it, his dissimula tion is a fraud 
which will render him liable to the warranty, 
notwithstanding the clause derogating to the 
plaintiff's right. L. 14, § 9,ff. de .!Edil. Pothier 
Contrat de Vente, 220, n. llO. 

JUDGMENT FOR PLAINTIFF. 

G' 

NEWCOMBE VB. SKIPWITH. 

By the Court, MARTIN, J. alone. This is an ac- Montesano is 

tion on which process of attachment has been twithinrtijoe Iterrls·· 
ory 0 r ean • 

sued out and levied on a negro 'Woman, the pro-
perty of the defendant, who is stated to be a re-
sident of the village of Montesano, near Baton 
Rouge, under the 11 th section of the act of I ~W5, 
ch. 25, which authorises the issuing of that pro-
cess, "for the recovery of a debt due from a 
person residing out of the territory." The de-
fendant alleging that Montesano is within this 
territory, has prayed that the pfocrss of attach· 
Il.:ent may be ~t aside. 
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.FALL, .13 ~ 0, h is admitted by both parties that this village 
First District, I' , I ' h f f I' h th ~ lCS WIt lln t at tract 0 country, 0 W HC e 

NEWCOMBE Governor of this territory has lately taken pos· 
SKI:\~ITH. session, under the proclamation of the President 

of the United States of the 27th of October last, 
and which was hitherto known under the name 
of West-Florida. 

THE plaintiff's counsel has resisted the mo· 
tion of the defendan·t's, on the ground that this 
proclamation and ·the proc,eedings of the Gover
Ror under it, were acts wholly unauthorised by 
law, and therefore have wrought no change in the 
national character of the people, nor impaired 
the right of the Spanish crown to the soil; fur
ther that, admitting that by these proceedings the 
right of the United States has ripened into a com
plete title by the possession, still the country 
could not by the proclamation be added to this 
territory, the boundaries of which are fixed by 
law, and can neither be 'enlarged or narrowed by 
the executive of the union. 

HE has contended that, although the lands on 
the eastern bank of the Mississippi to the river 
Perdido wel'e, before the peace of 1763, part of 
the province of Louisiana, they were at that 
timecarvcdout and transferred to the British, who 
erected them into a distinct province, under the 
name of 'Yest.Florida, and that on the surrender 
of the British title to Spain, at the peace of 1783, 
although the province:,; of Louisia!la and ,V cst
Florida were placed under the administration of 
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one officer, yet they were still considered as dis
tinct provinces-the administrator taking the ti
tle of Governor-General de las provincias (in the 
plural) de fa Louisiana y fa Florida occidental
that by the treaty of st. I1defonso, Spain having 
parted with nothing but the colony or province 
of Louisiana, her title to that of West Florida is 
unimpaired; and the defendant must therefore be 
considered as residing within the Spanish- do
minions, and his property, in this territory, con
sequently liable to be taken hold of by process 
of attachment. 

THe defendant's counsel has replied, that the 
province of Louisiana was ceded with the ex
tent it had, at the cession, in the hands of Spain
and that it had when France l)ossessed it-and 
such as it should be after the treaties subsequent
ly entered into between Spain and gther states: 

THAT although the governor-general took the 
title mentioned by the plaintiff's counsel, yet the 
records of the country show that for certain pur
poses, the province of Louisiana, in the hands of 
Spain, extended to the eastern shore of the Mis
sissi ppi. We freq uently 'meet with papers entitled 
Provincia de la Luisimna, Distrito de Natchez, Pro
vincia de fa Luisiana, Distrito de fa Moba'le. 

THAT France occupied the country on both 
.sides of the river from the year 1698, when she 
began her establishments at Biloxi, under the 
name of Louisiana, till the 3d of November 1762, 
w.hen by a secret treaty the i~land Qn which 

n 

FALL,1810. 
First District, 
'----v---' 

NEWCOMBi'! 

VI. 
SItIrWITU, 
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FALL, 1810. 
Firat District. 
'---.,,---J 

stands the city of New-Orleans and her posses
sions on the western banks of the Mississippi, 
were ceded to Spain. It is true, almost seven NEWCOMBE 

VS. 

SKIPWITH. years elapsed before the Spanish troops took ac
tual possession of the country, but during that in
terval, since the court of France put no obstacle 
to the posseesion of the country, it must be intend
ed between France and Spain, the possession of 
the former was the possession of the latter. On 
the 'same day, that the secret treaty transferred 
the western bank to Spain, were signed the pre
liminary articles by which the eastern was trans
ferred to Great Britain, and the definitive treaty 
was signed on the 10th of February following-

o so that the title of France to all her possessions 
, on the Mississippi, to the whole province of Loui

siana, was transferred on the same day: The 
words when Ftance possessed it, (the province of 
Louisiana) must refer to her possession anterior 
to the transfer, and cannot be satisfied, if the 
eastern bank of the Mississippi, on which Mon
tesano stands, be excluded. 

LASTLY, the provinct; is transferred "as it 
" should be after the treaties subsequently enter
" ed into between Spain and other states." From 
the year ] 763 till the peace of 1783, the pro
vince of Louisiana was confined to the island on 
which the city of New-Orleans stands, on the' 
eastern bank of the Mississippi. In that year: 
took place the only treaty between Spain and other 
states, which may 'have wrought any change-'
after it, the earttern bank fell again under the a.,a. 

\ ' 

) 

" 
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ministration of the Spanish officer who governed 
Louisiana, and may perhaps, though not strictly, 
b~ said to be part of Louisiana: but these latter 
expressions have no meaning unless they are in
tended to attach West Florida to Louisiana in 
~he cession, in the same manner it was in the ad
ministration of government. 

AND the counsel has concluded, that as West
Florida was ceded, and ceded as part of the co
lony or province of Louisiana, it follows under 
the act of congress that it is part of this territory. 

THE right of the United States to th~ country 
latety occupied by them, appears to me impro
perly brought before the court. Non nostrum .... 
tantas componere lites. When a sovereign takes 
possession of a tract of country, respecting which 
the claim of a foreign power comes in collision 
with his own, his courts of justice cannot inquire 
into the validity of his title. It suffices for 
them that the new territory has been de facto 
annexed to the general domain. Whether the 
annexation violates the rights of another power 
is a political, not a legal question. In vain would 
they inquire into a case in which they could ap
ply no remedy. If they considered the occupa
tion of the ground as an illegal act, they could 
not order the sovereign'S force to retire; if they 
judged it legal, they could not aid him in main
taining his possession. The country once in his 
~ower mustbe governed by his laws; and his 
judges must yield their aid in carrying them into 
(."Cecution. 
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FALL,1810. 
First l) istrict. 
'--v----" 

NEWCOMBE. 

VS. 

SXIPWITII. , 
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~ALL, !81.0. BUT it is not enough for the defendant to have 
First DIstrict. I h h I f h' 'd '. . h' h ~ S lOwn t at t e pace 0 IS resl ence IS WIt. In t e 

NEWCOMB& dominions of the United States; in order that he 
vs. 

SKIPWITH. should have the benefit of his motion, he must 
show that it is within the territory of Orleans. 

THE boundaries of that territory are establish
ed by an act of Congress, 7 Laws U. S. 112. \ On 
the eastern side of the Mississippi they include 
all that portion of country ceded by France to the 
United States, under the name of Louisinna, 
which lies south of the Mississippi territory. 

ALL the lands ceded by France to the United 
States, are described in the treaty of cession by 
the appellation of Louisiana. 

THE Congress must have considered West
Florida as part of the ceded territory, 'otherwise 
they would not have referred to the Mississippi 
territory as the country to the north of it. 'rhey 
would have given to the territory of Orleans a 
natural boundary, the bayou Manshac, which 
would have bounded it on the north-east, if West
Florida were not to make a part of it. 

IN this act the intention of the legislature of 
the union to consider 'Vest-Florida as part of this 
territory is very strongly implied, and it most 
pointedly appears in another, that they vie~ved 
it as part of their dominions. 7 Laws U. S. 34. 
The President is authorised to erect the shorei 
of the bay and river Mobile, &c. and west there. 
of to the Pascagoula, a separate district for tte 
collection of customs. 
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FALL,1810. IT follows that by the law of the land, by a treaty 
constitutionally made, according to the construc
ti.9n and interpretation of Congress, West-Flori
d-a has become the domain of the United States, 
and has been, by the act establishing this terri
!Dry, included within the limits of it. 

First District. 
~--'~ 

CONGRESS are the legitimate interpreters of 
treaties. To their interpretation every citizen is 
obliged to submit. They have the power to re
peal them; for they may declare war, and a de
claration of war is a repeal of a treaty of peace, 
which generally begins: There shall be a firm, in
violable and universal peace, and a true and sincere . 

friendship between, Src. They may declare a trea
ty no longer obligatory, as in the case of the 
treaties with France, in ] 798, 4, Laws U. S. 162, 
chap. 84. The power of repealing must include 
that of interpreting, omne majus includit in se mi
nus. To the interpretation of the legislature, 
the President of thE United States was bound to 
conform; he could adopt no other rule; and the 
law of the land having made West-Florida part 
of this territory, he was bound to see that it 
should be thereto annexed, if it could be done, 
without waging war against a nation with whom 
the United States were at peace. His procla
mation was therefore legal: so were the pro· 
ceedings of the governor under it. 

IT is true, that till lately the officers of the tcr
ritory, and till now its supreme judicial magis
t."ates, have exercised no jurisdiction beyond tbe 

NEWCOMBE 

vs. 
SKIPWITH. 
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FALL, 1810. bayou Manchac. An impediment existing there-
First District. . 1 . f h b h 
~ to, to WIt: t le pOSSeSSIOn 0 t e country y t e 
BROWN'S CASE. armed force of Spain. Inter arrna silent leges. 

The impediment i~ now generally removed, and 
exists only in a small corner: and the United 
States are now de facto in possession; their flag 
is displayed in it. The chief executive magis
trate of the territory, and his officers, as well as 
the inferior judicial magistrates, exercise peace
fully their respective powers. This court can
not refuse to recognise the inhabitants as intitled 
to the protection of, and subject to the laws of 
the territory. 

ATTACHMENT SET 'ASIDE. 

Ellery for the plaintiff. 
.!llexander for the defendant. 

• • • 
BROWN'S CASE. 

A ilishonest ON application to one of the jadges, at his 
debtor is not en- h b d bt' d r t' titled to relief, c am ers, an or er was 0 ame lor a mee mg 
under the insol· of this man's creditors, and for a stay of all pro-
vent laws. ceedings against 'him. 

.I 

Porter, in behalf of D. Clark, one of the cre
ditors, read an affidavit, stating that Brown had 
fraudulently departed from this territotry, carry
ing off large sum,s of ~oney belonging to the 
United States, and several individuals, and had 
been arrested in London, on application of the 

. minister of the United States, and having obtain-
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ed his liberty, by surrendering the moneys at 1!'ALL, ~81~. 
th t t· . h' h cl h d d h' First District. a Ime III IS an s, a returne to t IS ter-~ 
ritory-that his having held the office of collector BROWN'S CASE. 

of the customs, for a long time before his depar-
ture, was a circumstance which precluded the 
possibility of his having met with mercantile 
losses, and it was not known that any particular 
misfortune had lessened his ability to discharge 
his debts. 

A rule to show cause why the order for the 
stay of the proceedings should not be rescinded 
was granted, and 

No counter-affid~vifbeing offered: 

By the Court. The relief granted by the legis
lature to insolvent debtors is not to be extended 
to dishonest ones. 

THE voluntary surrender is a benefit which the 
law grants to the honest but unfortunate debtor. 
C£vil Code, 194, art. 107. 

HUMANITY, as well as policy, requires that re
lief in certain cases should be afforded to the 
honest and unfortunate debtor, who, from loss or 
misfortune in trade, may be unable to payor sa
tisfY the debt for which he is confined. Pream~ 

Me to the act of 1808, chap. 16. 
So that whether application be made to stop 

the pursuits of creditors, or liberate the debtor 
from prison, relief is to be extended to those 
'Who are both honest and unfortunate. Honesty 
alone will nQt be a title, if the debtor has come 
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FALL 1810. 
First District. 
"---.r----' 

DEJlON 

vs. 
BACHE & AL. 
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to his ruin by his own imprudence, without mi5~ 
fortune. 

THE preamble of the act goes further. Jus-. 
tice equally demands that due care should be ta
ken to prevent the fraudulent debtor from avail
ing himself of that relief, and thereby depriving 
the honest and industrious part of the communi
tyof their property. 

IN this case, the debtor is charged with posi
tive fraud and dishonesty. The fact is not de
nied. He is unable to account for his alleged 
inability to meet his engagements, on th") score 
of accident or misfortune. He solicits that re
lief which the legislature has provided for the 
honest and unfortunate. He does not enter the 
sanctuary of the justice of his country with clean 
hands; its ministers must answer, Procul, procul 
estote, prophani. 

ORDER RESCINDED • 

••• 

DEB ON, CURATOR OF }rIORGAN, V8. BACHE ~ .4L. 

Whether an in- The plaintiff in behalf of the creditors of 
solvent debtor 
can give prefer- Morgan, claimed one third of the brig Holker, 
e~cc to one ere- and both parties agreed to submit the cause to I 

dltor to the ex-
clusion of the the court on the following statement.· 
rf'~t1 J II.,{ •• h 

-- • " OHN J.nORGAN, JUnIor, was a mere ant 
trading in the city of New-Orleans prior to, ana 
at the time of his death. Prior to his death and 
t.he transfer hereinafter stated, he became in-

, 
I 
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solvent, and largely indebted to the defendants ~ALL. ~81~. 

h ~ fi·· fl· First Dlstnct. and ot ers, as appears rom an Hlspecilon 0 lIS ~ 

books. The defendants, merchants of N ew
York, repeatedly pressed for the balance due 
them, and John Morgan, afterwards, to wit: 

_sometime in the latter end of May, among other 
property, made a transfer of one third of the 
brig Holker to the defendants. 

" The following is the copy of a letter address
ed by the defendants to John Morgan, and re
ceived after his death by the plaintiff. 

"NEW-YoRK, June 26, J809. 
"Mr. John Morgan,junior. 

"DEAR SIR, 
"WE fully received your sundry documents, 

say one third of the brig, assignment of proper
ty in England, and a letter from Prevost, relative 
to Leonard's notes. vVe need not say how 
much they surprised and perplexed us. Your 
letters, also, perhaps written under an agitated 
mind, are not so explicit as they ought to be, and 
excite consequent and .alternate hopes and fears. 
You may be unable to extricate u~, should the 
worst come to the worst, in the manner you 
might wish or expect; and it grieves us to say 
the frequent losses and disappointments we have 
met with from various quarters, render us very 
unfit to bear any more. Do, pray, send us a 
con.ditional draft on Page for the_amount of in-
surance . 

.. 

\ x 

DEBON 

vs. 
BACHE & AL. 
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" THE property in England will be tedious as 
well as troublesome to get at. 

" WE had hoped to have found you had con
nected yourself with 'Yellman. He seems 
much your friend, and will, we hope, relieve your 
mind on his arrival, as we have no doubt of his 
friendly intentions. He had just sailed when 
your several favors came to hand. The full of 
your account is 13,000 dollars, which, with our 
shares, &c. of adventures, must make it nearly 
20,000 dollars. Brown has received your letters 
as to the brig. As yet, nothing has been done 
in it, but no doubt he ~vill do every thing that is 
right. With every body but Brown, things are 
as before. In the hope that you may be able to 
recover yourself, we have kept it a profound se
cret. 

" BnowN has lately bought one half of the ship 
Atlantic; Elms owns the other half; of coursn 
he cannot address her to you. 

"ATTEND to our account with expedition. 
" WE mean that except Brown, no body can 

even guess at your letters to us, &c. Not that 
Brown is likely to act differently than what he 
always has, and which our former sentence'inight 
reasonably imply. 

" 'Ye are, &c. 
" R. BACHE & Co." 

" IT is further agreed, that the Jetter herein re
ferred to, addressed to the defendants, was sent 
by the Holker, which was consigned to th~m; 

I 
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and that John Morgan died the 24th of August, 
1809. 

" .11. R. Ellery for plaintiff." 
" James .I1lexander for defendants." 

Ellery for the plaintiff. The transfer of Mor
gan's interest in the brig is void. He was insol
vent at the time of the transfer. It is so stated 
in the case. 

AN insolvent is he who fails in his contract for 
want of goods. Curia Phil. lib. 2, chap. ) J, art. 3, 

p.406. Ord. of Bilboa, chap. 16, n. 2,p. 126. 
THE disposition of an insolvent's property in. 

favor of anyone of his creditors is fraudulent. 
Recopilacion de las leyes de Castiila, tit. 5, ley. 19, 
l£b. 5. 

PAYMENT to a creditor in preference to the 
others is a fraud. Cur. Phil. lib. 2, chap. 9, ert. 
15. Fraud is presumed in those who fail. Pre
sumptions against them are considered as proofs. 
ib. art. 16. 

ASSIGNING over property to a creditor, in pre
ference of the others, unless the debtor be com
pelled by l'egal means, or payment be made in 
the ordinary way as money, paid on a bill or 
note; but otherwise of the delivery of property 
even in satisfaction of a bona fide debt. Cooke's 
B.L.426. 

P AYl\lENT is fairly made when compelled by le
gal means; otherwise in case of a deliberate die
posal of property. lb. 
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First District. 
'---v----' 

DEBON 

'Vs. 
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A preference has, however, been helJ to be 
fair, when given under fear of legal process, and 
not absolutely voluntary. ~ I T. R. 155, Thonlj). 

son vs. Freeman. 
IN this case, the defendants knew Morgan's 

failing circumstances, and combined with him to 
acquire a preference to themselves over the rest 
of the creditors, and leave Morgan's property a 
mere wreck. 

THE act of this territory, 1808, chap. 16, de· 
dares void, to all intents and purposes, aJl as
signments giving an undue preference to one ere 
ditor, in 'exclusion of others. 

Alexander for the defendants. The mere cir· 
cumstance of a man's failure is not necessarily 
an evidence of fraud, and a failure may be frau
dulent, and yet a£.ltecedent transactions held to 
be fair. 

PAY1'tlENT made to a creditor on pressing and 
repeated demands, has been considered to be 
compulsory, and therefore not fraudulent. 

THE Ordinance of Bilboa, chap. 17, sec. 23, pro
vides, that if a debtor, near failing, or before he 
makes his situation known, pays a debt not yet 
due, such a payment is to be considered as frau
dulent. The converse proposition must be cor
rect-that if he pays ~ debt already due, the 
payment will be deemed a fair one. 

h never was determined that a voluntary pE'.y
. ment, security, or conveyance, made without 

contemplation of bankruptcy, a lthough with 
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knowledge in the debtor, (and even in the credi- FALL,1810. 
First District. 

tor so paid) of the debtor's insolvency, and com- '---v---' 

pleted by delivery of possession, shall amount to ROU'ICIER & AL. 

an act of bankruptcy, ~r be v·oid. unless it be at- SCHOO~~R ANN. 

tended with other circumstances of legal or ac-
tual fraud. Cooper's B. L. 147. Hopkins vs. Ger-
1:]1 7 JJ/od. ] 39. 

PAYMENT at the instance or on the pursuit of 
a creditor is a forced payment; even a transfer 
of property. Payment not voluntary when there 
is an intermediate demand. Baily's ass. vs. Ber
nard 8r others, Campbell N. P. 416. 

1', THE act of 1808, chap. 16, is an act sui generis, 
the provisions of which ought not to be extended 
to other cases by implication. 

A debtor, i.n insolvent circumstances, may bona 
.fide give a preference to one creditor to the ex
clusion of others, and such preference, though 
voluntary, is valid, unless done in contemplation 
of bankruptcy. And even if an act of bankrupt
cy be contemplated by the debtor, yet, if at the 
instance, and on the application of a particular 
creditoI',_ he.pays such a creditor, or assigns him 
property, such payment or assignment will be 
valid, as against the assigns of the bankrupt. 
5 Johnson, 4] 3. 

FURTHER ARGUMENT. See Post • 

•• 
BOURCIER ~ LANUSSE VS. SCHOONER ANN. 

THIS was an action brought to recover the Provisions Cur· 
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FALl" 1810. amount of an ac~oullt of provisions furnished the 
First District. 
'---v---' schooner Ann by the plaintiffs. The schooner 

BOURCIER & AL. had been suffered to proceed on her voyage, and 

S ' vs. A d urin2: her absence, the owner became insolvent. 
ChOONER NN. OJ 

-.----- Upon her return, she was seized by the plaintiffs, 
msherl for \'eS- I I· .1 h· .1 b ··1 d 
seh create a pli- \V 10 C mmeu t elr ue t, as one pnvI ege upon 
vilp;.!<:, IV hich is the fichoolle,·. 
not destroYEOd lJy 
her sailing. E!lery f~r the plaintiffs. By the Spanish law, 

the doctrine of privileges is carried further than 
hy the common Jaw. Provisions furnished a ves
sel here constitute a privileged debt upon the 
vessel herself, ill favor of those furnishing-them; 
and this privilege is expressly stated in the Curia 
Phillip pica, lib. 2, cap. J 2, art. 25. 

Duncan contra. The Spanish law undoubted
ly gives the privilege claimed; but it is not one 
of an indefinite or indeterminable nature. It is 

-similar to the lien, at common law, in favor of 
sailors who serve on board of a vessel, or car
penters who repair her. So long as they are ac
tually or constructively in possession, the lien en
dures, but parting with the possession, severs the 
lien. Here we find, that the vessel }Vas 'suffered 
to dcpart from port, and no steps taken to arrest 
her; of course, the plaintiffs gave up all claim 
to the vessel, and looked only to the owner for 
lhe payment of their demand. Under such cir
cumstances, would sailors have a right to libel ~, 
and will the principle be carried further in favor
of the purveyors of a vessel, than those 'who 

I 



OF 'l'HE TERRITORY OF OHLEANS. 167 

serve on board of her? If this lien still exists, FALL, 1810. 
First District. 

after the vessel has performed one voyage, would '-y_-J 

it not equally exist after she had performed a BOURCJlm & AL. 

dozen? Where then shall we find the boundary SCHOO:=~ ANN. 

or draw the line? Is it' to be an indefeasible one, 
unaffected by time or circumstance? Has not the 
law fixed its limits and duration, as in the case of 
all liens, namely, during the possession by the 
claimant of the subject matter, to which the lien 
attaches, and which applies equally to factors, 
bailees, landlords, carpenters, sailors, &c. A 
voluntary parting with the possession, operates 
a 5ieverance of the lien; the moment this vessel 
was suffered to leave this port; this lien was dis-
severed. 

Ellery in reply. Having shown the general 
principle, as establis~ed by the Spanish law, I 
left it to the opposite counsel to point out an ex
ception in this case, if any existed. I am referred 
to liens, under the common law, where keeping 
possession is necessary to their preservation. But 
I never concluded this was a lien; I claimed it 
as a privilege. Liens, I know, imply possession 
on the part of the claimant, and al'e destroyed by 
a voluntary surrender; but a privilege does not 
imply such possession, and is destroyed only by 

. novation or prescription. Possession is necessary 
to the formation and existence of the one, the 
other depends upon the quality of the debt; the 
oni' is rather the offspring of the common law; 
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FALL, 1810. the other owes its existence to the civil. The 
First District. .. . 
~ pnvIlege of workmen, for IIlstance, upon the 
BOURcn::R & AL. building upon which their sevices have been 

vs. 
SCHOONER ANN. rendered, implies and requires no possession, ac-

. tual or constructive, on their part, and though 
the building may have been sold and resold, still 
their privilege, which forms upon it a legal mort
gage, follows it through all its changes and trans
fers, and enures until barred by a lapse of time, 
or a change of the debt. The privilege of those 
who provision a vessel, is placed upon the same 
footing, and ranked in the same class.-Neither 
is the present claim weakened by any laches 01' 

want of diligence on the part of the plaintiffs. 
The provisions furnished were for the very voy
age from which the vessel has just returned, and 
probably were the last articles laid in before her 
departure. The plaintiffs never had possession 
of her, neither were they supposed to know the 
moment of her departure. These claims, too, 
are generally the last accounts settled by the own
ers. If the vess'el had been sold, a new question 
might have arisen; though in that case, I contend 
she would have been bought with all her bills and 
incumbrances upon her; but here the property 
was not substantially deserted, it is in the hands 
of the syndics of the creditors of the owner. 

By the Court, MARTIN, J. alone. The autho~ 
rity cited out of the Curia "Philippica is conclu
sive as to the creation 'of the privilege, and I 
am not able to say that the departure of the \ es-

, , 
( 

j 
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sel desh'oys it. Provisions, as well as the cargo FALL, 1810. 

Ii h d 
. First Di~trjct. 

of a vessel, are 0 ten purc ase at a short credIt, ~......-....,... 
and the bills are seldom brought in till the vessel TERRITORY 

has sailed. Both the authorities and principles NU~~·NT. 
are in favor onhe privilege and its continuance. 

J UDGl\IENT paR PLAI1'ITIFFS . .. 
TERRITORYvs. NUGENT, Ante p. 117. 

By the Court, MARTIN, J. alone. The <lef('nd~ The o11e'~ce 
ant's counsel has moved in arrest of judgment, on must be exvcss-

f h - ffi' f th . d' . ly stated to have account 0 t e IllSU clCncy 0 e III Ictment; It been committed 

not appearing, with the requisite certainty, that \~it~in ..the juris-

h ffi h b . d . I . I . . diction of the teo ence as een commItte WIt lIn tIe JUrIS- court. 

diction of this court. 
THE words, Territory of Orleans: First District, 

are in the margin, and the offence is stated to 
have been committed in the city of New-Orleans. 
It is contended that the imlictment ought to have 
gone further, in the description of the place; 
that the words, in the district aforesaid, ought at 
least to have been added, in order to connect 
the city with the district, in the margin. 

IN support of this position, the counsel has 
first, .. introduced the case of the king vs. Fosse!, 
cited in 3 P. Wms. 497, in which the court said 
that "if the county is in the margin, and the 
" p~ace, ~in which the act is supposed to have 
" b~~en done, is not said to be in comitatu prmlict
" to, it is ill." 

y 
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FALL,1810. THE 'authority of Hales, in the Pleas of the 
First Dis tric t. •• 
~ C1'own, vol. 2, 180, IS next mvoke~. "Suffoll.; 

TERRITORY " in the margin, the indictment supposing a fact 
VS. 

NUGENT. "done, apud S. in comitatu pra:dicto, is good, 
"for it refers to the county in the, margin." 
From which it is implied, that without such a re
ference, it would have been bad. 

THE attention of the court is next drawn to 
3 Bacon, 99, Verbo INDICTlIIENT, where it is said to 
have been" generally holden that the want of an 
" express allegation of the precinct, where the 
" offence happened, is not supplied by putting it 
" in the margin of the indictment, unless it goes 

-" further, as by adding in comitatu prcedicto." 
BUT the Attorney-General has replied, that 

the dictrict is in the margin of the indictment, 
which is sufficient: and he relies, first, on ,1 
Comyns '393, where it is said that, the place is 
sufficient, without the county, if the county be 
in the margin. Secondly, on Hawkins P. C. 

220. "In some cases it has been holden-that 
" if the county be expressed in the margin, the 
" place in which the offence is laid, shall be in-
" tended to be in the same county." J/ 

ON examining the last authority, I find that the 
author adds" but the greater number of autho-, 
rities require a greater certainty." 

HE cites, as to the first purt of his prop(j~i
tion, 1 Bullstrod, 203, Kelway, 33. 1 Sideifin, 
312, and Croke James, 167. The two fir:.;1 re
ports are 110t within my reach. The cnse in 
Sideifin is that of Rex vs. 'Skerrett S' others, and 
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supports the proposition. That in Croke is ~ALL, ~81? 
• FIrst DistrIct. 

Leach's case, whIch rather supports the converse. ~ 
IN order to show that a' greater certainty is re- TERRITORY 

VS. 

quired, he cites I Sidelfin 345, Croke Eliza, 606; NUGl:NT. 

677, 738, 751, Croke James, 96, 276, 2 Keble 302, 

3 P. Wms. 439. 
THE case in Sidelfin is in point, bu t is only an 

obiter dictum. 
THE first in Croke Eliza is Child's case, in 

which the objection prevailed. The ne:x:t is 
Lewson vs. Reddlestone, a civil case, in which 
the court rejected it. The following is Ludlow's 
case, wherein two objections were made: the 
first, that now uuder consideration; the other, 
that it did not appear before what justices the 
indictment was taken: the indictment was held 
insufficient. The last is Hammond vs. the Queen, 
in which the objection prevailed. 

THE first case in Croke James is Quarles vs. 
Searle-it goes but little way to support the posi
tion, being a civil action. In the other, Thomas's 

case, it does not appear the county was in the 
margm. 

THE case in 1(eble is the Killg ys. Yarrington, 

on an indictment for a riot, and fully sllpports the 
objection. 

THE case in Peere Williams is the one relied 
upon by the defendant's counsel. 

So that it must be concluded from the exami
n;ti.on of the authorities cited by Hawkins to es
tabllsh the principles contended for by the de~ 
fend~~t, that his conclusion is correct. 
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FALL, ]810. BUT ·the Attorney-General has urged that the 
First District. . • f h d' . . h ., 
~ repetitIon 0 t e lstnct 1Il t e margm, IS an UIl-

TERRITORY necessary prolixity, and the legislature ·of this ter-
NU:!~T. ritory has provided that the forms of indictments, 

divested of unnecessary prolixity, should be accord
ing to the common law of England. 1805, chap. 
20, sec. 33. 

THE forms of indictments are to be. according 
to the common law of England. 

Blackstone lays it down as a general rule, that 
the decisions of courts of justice ar.e the evi
dence of what is common law. I Comm" 7 i. 
According to this writer, the judge's knowledge 
ofthat law, is derived from experience and study, 
from their being long personally accustomed to the 
judicial decisions of their predecessors; and these 
are the prineipaland most authoritati\<~e evidence 
that can be given of the existence of that, which 
forms the common Jaw. It is an established rule 
to abide by former precedents, where the same 
points come again in litigation, as well to keep 
the scale of justice even and steady and not liable 
to waver with every new judge'S opinion, as also 
because the law in that case being solemnly ue
dared and determined, what before was uncer
tain, ana perhaps indifferent, is now become a. 
permanent rule, which it is not in the breast of 
any subsequent judge to alter or vary from, a~

cording to his private judgment, but according 
to the known law of the land; not delegateq to 
pronounce a new law, but to maintain and: ex
pouna the old onc. lb. 69. 

I , 
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IN the present case, I find, that according to 
the greatest number of decisions, and opinion of 
the most authoritative writers, the indictml"nt has 
not that sufficient certainty, in the description of 
the place, in which the offence was committed, 
which the common law requires. In similar ca
ses, the judges in England, and in the United 
States, have not deemed themselves warranted 
to pass judgment. I must follow their example, 
unless there be som~ clause in our statute book, 
which authorises a deviation from the marked 
path. 

THE Attorney-General presents one. He says 
the legislature has authorised the judges not to 
require unnecessary prolixity. 

How shall I ascertain what is unnecessary pro
li:t:ity? If I open the records of the cases which 
have hitherto been decided, I find that what the 
prosecutor for the territory calls an unnecessary 
prolixity, has l)een held, by wise judges, an essen
tial averment, the absence of which vitiates the 
indictment. 

BUT it is replied, that the legislature were con-
\ scious that, under the strict principle&; of the 
\ common law, there are frequent instances of cul

\ prits escaping the punishment due their crimes, 
\hrough the over nicety of the judge, in allowing 

obJections to the sufficiency of the indictment. 
This may be. But in thus requiring courts of 
criminal jurisdiction to swerve from the common 
Ia,,', C;OlTIP clur~, some standard, ought to have 

173 
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FALL,131O. 
First District. 
'-----v-----' 

TERRITORY 

VS. 

NVGENT. 
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been given them, besides human reason, that 
is as various as the physical and mental capaci
ties of men. If this is to be the rule, the judge 
must not declare, but make the law, as he pro
ceeds. 

THE offence, charged in the indictmeat, be
ing the publication of a libel against one of the 
judges of this court, it will not be readily ima
gined, that any of the others could be without a 
due sense of the necessity of punishing it ; what
erer may be the ideas out of doors, at the pre
sent juncture. 

HOWEVER anxious any gentleman, honored 
with a seat on this bench, may be of the testi
mony of his own conscience, he wiII deem it his 
duty not to remain satisfied therewith. Jealous 
of his honor, as well as of the integrity of his 
mind, he will remember that his reputation is no 
longer his property, that his country views it as 
a chattel of which she considers herself as the 
owner-that it would be to betray her interest, 
to disregard the opinion of the public, an inflexi
ble censor, who fails not to impute to the body the 
faults of any of its· members-that a suspected i 

'd fi h h h' ,,1/ JU ge, casts 0 ten on t ose among w om e SIts, 
the fatal contagion of a tainted reputation. / 

UNDER these impressions, although I regret to' 
suffer this opportunity of making a necessary ex
ample to pass by, I should regret stillmore a de
~ision which would disa ble the people of this ter
;-itory from saying, with our fellow-citizens of the 
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United States, and a celebrated British jurist, FALL, lillO, 

Th fi d f ,. 'II First District. " e ree om 0 OUi' constitutIOn WI not per-~I 
" mit that, in criminal cases, a power should be ASTON 

I 
. VS. 

" odged In any judge, to construe the law, other- MORGAN. 

" wise than according to the letter." 
JUDG:\IENT ARREST£D • 

• 
ASTON VEl. 1JI0RGAN. 

MOTION for leave to amend. 
THE original petition stated in substance, that Amendment 

• . after answer. 
the defendant, formerly of PhIladelphIa, but llOW - MartIn. 

of New-Orleans, being before that time indebt- ' 14~m~~gl 
ed to the plaintiff £4000 Pennsylvania curren-
cy, the plaintiff, on the day of l80a, re-
covered a judgment for the said sum in the court 
of Common Pleas of Philadelphia, which judg-
ment is unsatisfied and unreversed-and that the 
said sum is now due-Wherefore, &c.-and con-
cluded with a prayer for general relief. The 
motion was for leave to file an amendment to the 
petition, which stated in substance-that the 
debt for which the defendant was formerly indebt .. 

\ 
ed as aforesaid, was incurred on the 7th day of 
July, 1796, on which day the defendant, with 
two others, obliged themselves, jointly and se-
verally, by their certain bond or writing obliga-
tory, &c. (which is hereto annexed, and prayed 
to be taken as a part of this petition), to pay 
to t!le plaintiff, &c. £4tlOO, which, when due, 
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FALL, 1810. not having been paid, &c. and the said defen-
First District.- . h . 
'-_"",~_-' dant havlllg departed testate of Pennsylvama, 

ASTON without having made provision therefor, the 
!lIO~~·AN. plaintiff instituted a suit against the defendant' 

by foreign attachment, in the court of Common' 
Pleas of Philadelphia, in which' the judgmenf 
herein before mentioned was r'cndered against 
the defendant-but that the defendant having no 
l)roperty known to the plaintiff in Philadelphia, 
wherewith the said debt could be satisfied, the 
said debt is wholly unpaid and due. "Where
" [ore your petitioner prays the aid and advice 
" of the court in the premises, and that for. the 
" said debt, created as aforesaid, and for the re
"co\'ery whereof the proceedings aforesaid, in 
"the court of-Common Pleas aforesaid, have 
" been had, he may have judgment, and if, upon 
" examination of the said proceedings, the court 
" should be of opinion that the same are, from 
"any cause, invalid, or insufficient, to be a foull-
" dation for the judgment of this court, that then ~ 

"your petitioner may have judgment for the said 
" debt upon the said bond, or writing obligatory, 
" upon which the said proceedings were original-
" ly grounded." 

Smith for the plaintiff. 
I. As to the fitness of the amendment itself: 
THIS court acknowledges no specific forms of 

action, whether of the common or civil law. It 
asks of a party only a full and fair statement of 
his demand; it will even aid him in fi'aming ii, so 

/ 
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far as it may consistently with the substantial 
rights of the opposite party, and wil1, if possible, 
decide, in the first instance, according to the equi
ty of the case, without suffering justice to be en
tangled in forms-judgment may be regularly 
rendered upon the petition so amended.-The 
amendment corresponds with the truth ofthe case 
-it sets forth the origin of the debt, only with 
more particularity of dates and circumstances, 
and concludes with a prayer for relief with a dou-
ble aspect-JJlitford 39, I .I1tkins 325. The de
fendant need not even alter his plea, [which is 
the general issue" That he is not indebted, &c."] 
as might have been necessary if his plea had been 
special. The proceedings on the foreign attach
ment in Pennsylvania are, alone, a snfficient foun
dation for the judgment of this court, or they are 
not-if sufficient, then judgment may well be 
rendered upon the whole case, as it will now ap
pear, setting forth the' foundation of those pro
ceedings with more minuteness, and containing 
a prayer for relief in the alternative. If insuffi
cient, justice requires that the plaintiff should 
recover his debt in some form, and the amend
ment asks only particularly for that which, per
haps, might be granted under the general prayer. 
, But if the amendment be refused, the plain
titT may discontinue and commence de novo, a 
course which would subject him only to further 
expense and delay, without advantage to the de~ 
fend ant. 

177 

FALL,1810. 
First District. 
~ 

ASTON 

VS. 

MORGAN. 



ri8 

FALL,181O. 
First District. 
'--~ 

ASTON, 

VS. 

MORGAN. 

CASES IN THE SUPERIOR COURT 

II. Is it any objection to this amendment, that 
the cause is at issue. 

THE general rule that governs even the striet
er practice of the courts of Great Britain, on 
the subject of amendments, is that they shall be 
granted, or refused, as may best tend to the fur
therance of justice-7th T. R. 703-with these 
exceptions only, that the amendment be not whol
ly foreign to the case, that the plaintiff has not 
been guilty of any unusual delay, or vexatious 
practice-that the defendant be not surprised 
or oppressed--[the latter exceptions to the ope
ration of the rule will not be urged in this case.] 

ON this principle, in chancery, if, after an
iwer, the plaihtiff thinks his bill not framed to 
suit his case, he may obtain leave to amend and 
adapt it to his case as he is advised-Miiford 263. 
So, too, after a cause has been at issue, witnes
ses examined, and publication passed, a plaintiff' 
has been permitted to amend by adding a pray
er omitted by mistake.-Mitford 263, riferring to 
3 Atk; 583. 

IN the case of the executors of J1Iariborough 
vs. Wz'dmore, after plea of the statute of limita
tions pleaded, the declaration amended so as to 
charge the promise to have been made to the ex-, 
ecutor, instead of the testator-2d 8tm. 890. 
So in Rex. vs. Armstrong, after issue joined and 
the cause had beeil carried down to trial, and not 
tried merely from pressure C?f business at the 
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assizes-plea withdrawn and substantially chang-
ed. .I1ndrews 1 I a. , 

IN Rex. vs. Wilkes, 4 Burr. 2568, information 
amended after plea pleaded, and this may be 
done though the defendant is thereby compelled 
to alter his defence-same case, page 2572, Justice 
.I1ston. In Cross vs. Hayen, 6 T. R. 543-4, penal 
action, leave was granted to ame~d the declara
tion after the cause was carried down to trial, 
and after the time limited for bringing a new ac
tion had expired. 

IN Petre VB. [(raft, 4 East. 433, a penal action 
on the statute against bribery, leave was given 
to change the venue after }ssue joined, and after 
,the time limited for bringing a new action, though 
without affidavit, that it was the same fact for 
which the action was originally brought. 

Dover vs. Maester, Ibm. 435. tqe same point de
cided. 

THE doctrine, that there must be something to 
amend by, is a nicety now exploded in the courts 
of Great-Britain. 

Mullett vs. Denny, 2 Stra. 806, amendment 
may be made though there be nothing to amend 
by. 

T¥ilder vs. Handy, Ibm. 1151, sarrie point and 
after verdict. 

,.Marshal vs. Biggs, Ibm. 1162, same point-also 
1 Stra. 583. leave given to file a new bill to a
mend by. 

7 T. R. 299, 300, a,n original may be amended. 

17,9 

FALL, 1810. 
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VS. 

MORGA.N. 
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FALL, 1810. 
First District. 
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'fuE following authorities were also cited in 
support of the amendment-l Burr. 391, Rex. VB. 

Phiitj)s. 7 T. R. 55 .. 
Tomlinson and another \'8. Blacksmith, 7 T. R. 

132. Bishop vs. Stacy, 2 StTa. 954. .!lyers VB. Wil-
son, Doug. 385. 2 Doug. 544. Cowper 843. Wash
ington 31~. 2 Burr. 755, .I1ldo'n vs. Chip. and 2 
Burr. 1099, Bonfield qui tam vs. Milner. 

EUeTY and Duncan for defendants. IT is diffi
cult exactly to know the principles which go
verned the practice of the Spanish tribunals up
un the subject of amendments, as they had no 
reporters, and we are favored with no adjudged 
cases; and from the difference also· of our pro
ceedings, H may not, perhaps, be possible to find 
in that quarter opposite principle~. At ali ad
ventures, had any principle or precedent there 
existed in favor of the proposed amendment, 

. the industry of the counsel would have disco
vered it. . Let Uf:j then look to those courts from 
which our forms of proceedings aro copied, or 
to which they al'e closely assimilated, and to 
which also we are referred. In courts of chan
cery, great liberality upon the subject of amend
ment has always been indulged, and every neces
sary aid is there given to parties, in suffering 
them so to shape and model their proceedings, 
as will best adapt them to their case. But this 
principlc has its limits: there is, in cvery cause, 
a point, where no substantial amendments can be 
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introduced', or change of the proceedings be suf
fered; and this is, after publication passed, and 
the cause set down ~or hearing. At thin period, 
it will be found, that all amendmen'ts are exclml
ed, except that of correcting mistakes, clerical 
omissions, or adding new or proper parties, but 
no new changes can then be introduced, nor any 
new material fact put in issue, ''I'hich was not 
before in the cause. I Har. Chan. 94, :3 Atle. 371. 

Goodwin vs. Goodwin. Dig. Chan. Rep. 374. 
The party, however, has always his remedy, by 
a supplemental bill, or after a clecree, by a bill 
of r e\'iew. N either is this principle affected by 
the authorities produced on the part of the pe
titloner: they apply generally to amendments 
made in a more early stage of the proceedings, 
or to the'rectificationof errors, or the insertion of 
matter omittecl by mistake, like the prayer of a 
petition, which, perhaps, the court itself would 
have rectifietl or supplied, The amendment is 
contended to be a fit onc, and the time reasona
ble, within which it ought to be introduced: but 
the fitness· of it may well be questioned, and the 
late period when it is brought forward, even if 
intrinsically proper; would now render it unfit. 
About a year has elapsed since the filing of the 
petition, the issue has been joined, the answer 
filed, and the cause marked for hearing. Cannot 
this be deemed an unreasonable delay, and will 
not the court be scrupulous in admitting an a-

_ mcntlmcnt: after so great a lapse of time, and 

lSI 

FALL, 1810. 
first District. 
'----v-----' 

ASTON 
V.i. 

MOnGAN •. 



182 

FALL, UliO. 
First District. 
'---v-----' 

ASTON 

CASES IN 'l'I1E SUPEIUOR COUR'!' . 

in so late a stage of the cause? Again, does the 
amendment proposed to be made, consist of any 
new matter discovered subsequent to the institu
tion of the suit? No, the bond which is wished 
to be made part of the pleadings, has always 
been in the power of the petitioner; shall he be 
permitted, with no show of diligence, to depart 
from the uniform practice of the courts? If the 
introd uction of this bond is so important, is there 
no other way, by which he may be benefitted 
by it? Can he not discontinue and institute a 
fresh suit in a form more to his mind? And as 
there is no seizure, attachment, or bail in the 
present case, he will lose no security by a dis
continualJce. Neither in point of time will he be 
much a loser, as we shall have to file a new an~ 
swer to his amended bill. This amendment is 
objected to, not so much from any apprehension 
of its effect, when made, for we think it favora
ble to us, but to preserve a fair, certain and 
uniform practice. . And if, under these circum
stances, and at this late stage of the cause, this 
amenqment is allowed, when shall we ever he 
ready for trial? New counts may be wished to 
be added, and new facts put in issue; thus the 
certainty of proceedings will be lost, the expense 
of suits augmented, and the practice of the court 
perplexed. 

By the Court. 'Vhcn the court believes, that, 
hy allowing an amendment, they will enable .. the 

\~ 
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parties sooner to arrive at the determination of FALL,1810, 

h ' d'ffi h b ' , . d h First District. t elr I erences, t an y rejectIng It, an t e ~ 
party who res~sts the ameildmcnt is unable to ADELLE 

VS. 
point out any injury which he is likely to sustain BBAUREGARD, 

by the amendment; they will consider that inju-
ry would be done to both if they compelled the 
plaintiff to dismiss his suit. 

. MOTION GRANTED. 

ADELLE vs. BEAUREGARD. 

THE plaintiff, a woman of colour, claimed her Persons of co-
freedom. . . lour are presum-

P 'll C' I d C' d 'Th I' 'ff eu free: negroes· az eUe lOr t Ie elen ant. e p amb must otherwise • 

. prove that she was born tree, or has been eman-
cipated. 

Ellery for the plaintiff. Even if the defendant 
could prove his possession of the plaintiff as his 
slave, still the Spanish law would require him to 
produce some written title, or at least that he 
acquired possession of her without fraud. Par
tida 3 tit. 14, I. 5. 

By the Court. Although it is in general cor
rect, to require the plaintiff to produce his proof 
before the defendant can be called up~m for his, 
it is otherwise, when the qnestioD is slavery or 
freedom. The law cited by the plaintiff is cer
tainly applicable to the present case: We do not 
say that it would be so if the plaintiff were a 
negro, who perhaps would be required to esta
blish his right by such eYidencc~ as would de-
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F~ALLD' ~81~. stroy the force of the presumption arising from 
H~t lstflct. " 
~ colour: negroes brought to thIS country bemg 

ADELLE generally slaves, their descendants may perhaps' 
VS. 

BEAtrRI:G..I.RD. fairly be presumed to have continued so, till they 
show the contrary. Persons of colour may have 
descended from Indians on both sides, from a 
white parent,.ormulatto parents in possession of 
their freedom. Considering how much probabi
lity there is in favor of the liberty of those per
sons, they ought not to be deprived of it upon 
mere presumption, more especially as the right 
of holding them in slavery, if it exists, is in most 
instances capable of being satisfactorily proved. 
Golnr vs. Gohu, Taylor 115. 

THE defendant then proved he had brought 
the plaintitr from the \Vest-Indies; had placed 
her in a boarding school in New-York, and in a 
few years after sent for her to New-Orle2.ns, 
where she resided a few months with him, and 
left his house; and in a few days after brought the 
present suit. 

THE plaintiff claimed wages for the time she 
had resided with the defendant, but the court, 
inclining to view her services as the return of 
gratitude. for the trouble and expense attending 
her education, withdrew her claim therefor. 

J UDGl\1ENT FOR Pr.AINTIFF. 
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.J)AUBLIN "s. ].fAYOR f.:tc. OF NEW-ORLEANS. FALL 1810. 
F,rst District. 

, THE Plaintiff stated he was in possession of~ 
. Corporation 

a lot of ground 111 the faubourg St. Mary, may remove 

whereupon he had built a house and defendants hou~es builtin 
- the streets. 

sent the forsats or gnlky slaves, who pulled'down ,Martm, 

and destroyed the house and drove off the plain- i5illMM 
tiff from the premises. 

TUEdefendants admitted the demolition of 
-the house by their order, But justified it on the 
ground, that it was a new house, and was built 
in one of the streets of the said faubourg. Issue 
being joined: 

-THE city-surveyor proved, that hearing that 
'the plaintiff was building a house in the street 
he went qn the premises, and drew -he line of 

- . 
,0' '" 

the street, on whieh he directed the plaintiff to 
place the house, at a time when three tiers of 
bricks only were laid. Nevertheless the plaintiff,' 
went on, and placed his house ci~hteen feet in 
the street. " 

SOME doubt arose on the accuracy of the line' 
drawn by the city-surveyor, but the cause prin
cipally turned on the question whether admit· 
ing that the house was in the street, the defendants 
could lawfully demolish it. 

J)ltncan and lIforealt for the defendants. Any 
one may pull down or otherwise destroy a com
trlOn nuisance as a new gate or even a new house 
I!rected on' the higlnyay. 3 Bac • .I16r. (;27· 

- All. 
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XALL J81? If one puts wood in the street before his houiir 
I'll'st Dlstrlct.... (' D" 
L-_y_-.J It IS a nUIsance. 3' ,om. 1[J. 28. 

DA{;BI.IN 'I' C . b I I' d 
VB. HE orporatlOn are y aw aut lOrISC to 

~LHOIL O,F No make bye.law~ for the regulation of the streets 
. On.r.EA~S. Acts Leg. Co. p. 15, anel in pursuance thereto 

they h:lve enacted, Ord. Cor1)./). 87 that every" 

house to be built should be erected 011 the line 
of the street, to IJe given by the city.surveyor1 

anel that every building erected in the street 
should be demolished at the expcnCt~ of the 
owner. 

By the 3 /)art. lib. 23. tit. 32. If a house 
be built on the street, or on the commons, the 
Corporation may destroy it. Greg. Lopez's note. 

ilfazureau and Paillette for the plaintifi: The 
authorities cited from, Bacon anel ComYlls are 
evidence of the common law of England, but 
weare not in this territ?ry regulated by that law. 

TH E ordinance ofthe Corporation cannot avail 
the delelldants, because it is contrary to the Cons~ 
titution of the U. S. anel contrary to the laws of· 
the territory, anel their power to make ordinan. 
ces is limited by their charter-their ordinances, 
when contrary to that constitution ahd those 
laws, are void. 

THE laws of Spain as they were at the cession, 
nre the laws of the territory, anel every oreli.' 
nance of the corporation repugnant thereto it 
void. 

, ' 
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TH:I': ordinance cited is contrary to one of the FALL 1810. 
First District. 

Leyes del Ordonamiente Real, Ley. 2. lib, 3, tit. '---y----I 

14. re-enacted in theRecojJilacion de Castilla, Ley DA~~.LIN' 
l. lib. 4, tit. 13. to Curb" PhilijJica 175 Art: 22. MAYOR OF ~. 

THE S E laws expressly provide that if the cor _ Ol,\LEAN,. 

poration of any city are disseised of any of 
their land, they shall bring suit therefore, and 
if they use force to reg-ain possession they shall 
forfeit their title to the premises. 

By tIle Court, MA R TIN .J. alone. There is no 
llecessity to determine whether according to the 
laws of this territory a nuisance may be abated 
by any indi.vidual. 

Tn E ordinance of the corporation is not re
. 'pugnant to the constitution of the U. S. nor to 

any of the laws of the Territory. 
Tn E Spanish Laws quoted by the pbintiff'~ 

counsel relate only to lands belongi!lg to the 
torporation, as their private property. 

STREE TS are not the property of anyone, they 
t;>e1ong to the whole community. They are not 
the property of the corporation, for if they were 
the corporation could exclude the whole worlel 
from the use of them-on the contrary the use 
of them belongs to the whole world. They are 
ltOrs de commerce, and cannot be the obj ect of a 
contract of sale, Pothier Contract de Vente IS. 

TH E Y have not seised the premises-they 
hav'! only removed an obstruction-they hitv.';' 

taken no possession,~. 
, I 
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~ALL .181.0. THE 3d partida and the commentary of Greg_ 
First Dlstflct. L . . 1 .. . . d d' 1 
L-y-l ope::: are aut 10ntIes In pomt an accor WIt 1. 

Wm:TON the Roman Law. Curent autem .. ~ . .!Ediles .... lIt 
VB. 

"fewNSEND. llullus effodiat vias-neque C~llstruat ill viis al
ljuid .... si liber demollstretur tediliblls. ..iEdiles 
alltem mulctent eum secundum legem, and quod 
factum est dissolvant; Dig. lib. 4..3, tit. 10. 

JUDGMENT FOR ·THE DEFENDANTS. 

--.;::.-

1VHETTON vs. TOTVNSEND. 

AtI"ldavitmade J1forse,had obtained an order to arrest the de .. 
before the debt fendant, on a petition dated the 7th of February; 
is payable,bad. l' 1 '1 1 "ff ffi to W llC 1 was annexec t IC plamtl 's a davit, 

before a notary in New -York, stating that the 
defendant owed him a sum of money on a note 
which would become payable on the 13th of "\ 
February and the affidavit of the plaintiff's agent ill 
New-Orleans, stating his belicf of the defen-
dant's intention to remove, &c. under the 2~d 
section of the act of 1807, chap. 1. 

Alexander for the defendant. The order must 
be rescinded and the defendant discharged, for 
the affidavit is insufficient. The plaintiff has 
made oath at a time when there existed no. debt. 

By the Court. The oath was made seven 
d::.ys before the note was payable. There is not 
llny fact ,sworn to which could justify the order 
to arrest. 

ORDER SJ:T 4S1llE l . 



OF THE TERRITORY OF ORLEANS. 

B.1RREl' "s. BAIL OF LEWIS. FALL 1810. 
_ Fil'~t District. 

AN action having been brought on several L-_~ 
PruccedinO's 

~10tes of hand originally payable to J110. 'Vood &. against b:il 
Co. executed by Lewis in Baltimore. The de. st:,yed, on col- . 

. Insionofpl,tin--
fendant, some time after, was confined for debt, tiff.' . 

made application to one of the J lldges for the 
benefit of the insolvent law of the' state of 
Maryland, executed a bond for his appearance 
on a future day to ans,vcr the allegations of his 
creditors, was liberated and C:lme to New-Or-
leans, where the plaintiff, indorser of s:tid. notes, 
followed him and held him to bJ.il. Lewis re-
turned to Baltimore, in compliance with the can· 
dition of his hond : in the mean while judgment 
was had on the notes, and the phintiff proceeded 
ngainst the bail. 

A motion was now made to stuy the proceed. 
ings, supported on an affidavit of Lewis and one 
of Shepperd, the bail. Lewis depo .,eel that a 
notice of his intention, to apply for the benefit of 
the act of insolvency, Iud been timely servecl on 

. one of the firm of J no. \V ood &. Co. and of the 
day on which he had been bound to appear and 
answer the allegations of his creditors. That 
he had appeared accordingly and the matter had 
been postponed, from day to day, on the motion 
of the counsel of the firm, with the consent 
of the deponent to give his creditors the op
portunity of examining his books, papers and 

.a.nsactions in business. That the mat~ 
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~ALI, .131?Leing thus delayed till the latter part of the 
FIrst DIstnct. 
L-~ term, the counsel of the firm and that of 

BARRET Atterbury, another of his creditors, filed allega
;JAIL ';; LE- tions which imposed upon him the necessity of 

WIS. procuring evidence from New Orleans, so that 
the consideration of the alleg< .. tions could not take 
place durin~ the term and were accordingly 
postponed till the next. The d2ponent further 
made oath of his' belief that the allegations were 
filed ,vitll a view to delay him in obtaining his 
discharge, until juo.g·ment could be Iud against 
him in New-G.-Ieans: ano. his bail could be fixed 
with the debt, and to the declaration of one of 
the firm of their expectation of saddling the bail 
with the debt. 

Slte/Jperd, the bail, stated in his afIidavit the 
inability of Lewis to pay the debt, tlnt the tes. 
timony had been procured and fonvarded to Bal
timore, ano. would in the deponent's belief enable 
Lewi~ to refute the allegations of his creditors, 
and that the pbintiff was a partner of Jno. 'Vooel 
& Company. 

Prevost and J. R. Grymes, in support of the 
motion. The collusion between the plaintiff 
and his partner, in Baltimore, in attempting to 
prevent Lewis from obtaining his certificate, till 
it would be too late for his bail to plead it in their 
discharge, in the present action, will no doubt 
induce the court, if they gr~mt no other relief to 
'Suspend the proceedings against thG Rail, till it. 

r 
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be known whether Lewis will obtain his certi~ FALL 1810. 
. ., First District. 

ficate. The ball is always treated with mdul- L_y----fl 

gence, where no injury is thereby done to the BAllRET 
VB. 

plaintiff. 3 Dallas 478. 'nAIL of LE-

No injury would be done to the plaintiff by WIS. 

a stay of the proceeclings, for if the principal 
was surrendered or in custody upon an execu-
tion and afterwards obtained his certificate, the 
court would discharge him, as they would the 
bankrupt's property in the hands of the Sheriff. 
2 Strange 1196. 1 Bas. and Pull. 427. 1 
Burr. 244 .• 

THE princip:ll is priyiledged from arrest, in 
Maryland, in consequence of the Judge's orde.r 
there and therefore the bail could no! take him 
there un'.iil the procecdbgs on his application 
for relief are ended and his final discharge grant
ed or denied, 1 lJac. 342, 3 Dallas 378. 

ALL the plaintiff o:'l8"ht to expect ,is that the 
bail may st~nd as security for the principal's 
final disclnrge or surrender. 1 Strange 419, 

3 Dallas -478. 

DUllcan and. Alexander, C antra. The au
thorities cited are dcci:.,ions on the doctrine of 
bail as known to the common law of F ngland, 

\ or regulated by British statutes. The territorial 
statute gives a remedy, tho' much more sum
mary, bearing a considerable analogy to the Eng- . 
lish Sci. fa. It allows us, on the return of the 
f2011 cst inve1ltus after ten days notice, to obtaiu 
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~ ALL ~ 81? judgment on motion <1~ainst the bail, unless good 
FIrst DlstrIct. I . . 
L--.y----I cause be s 1CWll. 'Vhen at tI11,s pomt we arc 

EUIES precisely where b:lil on a Sci. fa. would be 
EST";; AN. when calt:d upon' to shew cause. The same 

,cause which could successfully be she\vn in En
gland would pl:evail here, with perhaps the ex
ception of a forced surrender, as our statute 
contemplates a voluntary one only. 

By tIle Court. Bail is requircd in this terri~' 
tory for the purpose of securing the plaintiff from 
the flight of the ddendant and for no other pur- , 
pose. It is the same in England. The Cdurt 
will therefore think themselves justified, if in the 
attainment of justice, they grant to persons who 
become bail the same indulgence, which the 
British Judges have granted, when it does not 
appear that the indulgence was granted-there ill 
lmrsuance of a statutory clause, which is 'not to 
be found in our Code. -

Tn E Y protcct the bail against collusion. So 
must we. The case appears suHiciently strong to 
induce us to give tilhe to the parties to place the 
Whole matter fairly before the court. 

PBOCEEDINGS STAIP. 

ELj11ES VS. ESTEVA.7I/. 

PENDING the snit, the dc[cllcbnt made a 
.. cessio bonorum, and the pl:.tintifl" proceeded to 

judgmellt. 
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"Brown for the Sy~dics. The jtidgment is ~ALf • .tSl.o. 
• '. ' First District. 
Irregular and ought to be set aSIde. When a "---y---J 
debtor cedes his goods to his creditors, the Judge ELMES 

, who orders a meeting of the creditors, directs a EST;~4X. 
stay of proceedings. It is therefore: irregtilar to 
go on to judgment in suits against him. Farther, 
the cession operates the civil death of the debtor. 
He cannot consequently remain a party in a 
suit: 

Prevost for the plaintiff. '"he suit origInated 
by a writ of seizur~, which is a proceeding in 
rem. On the cession the premises pass to the 
creditors cum .onere. A creditor who has a lien. 
on any' l)art of the estate of his debtor, is not 
bound to take any notice of an assignment made 
by the debtor. Whoever has acquired any in-
terest in the premises is sufficiently notified by 
the ,seizure, and will 011 application be admitted 
to defend the suit. 

By the Court. The J ndge's order stops all 
proceedings against the debtor, \vhether they be 
carried on against his person f general estate, or. 
any part of it. All proceedings against his per
son: or property are irregular. He becomes by 
his cession disinterested; in a certain degree. His 
rights pass to other persons, and cannot be af. 
feeted by legal proceedings to lvhich the new 
owners are not parties.' 

JUDGHlUd SET ASIDE, 

Bn 

. ' 
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FALL 1810. EAKER YS. HUNT b' .AI.. 
FII bt Dibtl irt'.A,.1 • 1 1.. t '---y---' tCXa1/([I'r moved to dlss6 \'e an attr.Cl:men 

Alt..lchmcnt is!:.t1ld on the ,lffidaYit of a third perwn, ,diD did 

t
o In. thle °l"lh of d not bt".tc himself to be the I,h,intifi's ugent, Ilor 

lire :Cl'bOIJ, ' 

when LJ .. d. . appeared to have any persoa.u knowledcill! of the 

cbim. 

nuncan, cOl1tra. The law requires only that the 
(~l: bt be ~ worn to. In this c,,-st', ho\\'evt't, the cb .. 

jection comes too late, for the prol:erty attached 
has bew bonded. -

AIl'xander for the (~efcndant. It was bonded 
by the garni~htc .llld likely" ilh a vit\v to cbt;.ill 
relief by shewing the illegality of the process. 

By the Court. The J ud:.{c who orders the 
attachment mu~t be satidicd of the ju~tice of the 
plaintiff's demand. The oath of a person who 
does not appear to have any know1eJge of it, 
except what he H:cei\'Cs from the principal" ho 
dots not swear, c.ln go but little way to ~atisfy 
him. lr the process issued improperly, the 
propt;rty misht be rightfu:Iy obtained by giving

bom!, without then:by waving any legal objection. 
A'rTAcHMEN1' DISSOLVED. 

JOID'V' GRIEVl!.'S CASE. 

Proce('din~s ressio Eonorum. Tpc Court refilsed to stay 
not st"ycd lill rroclulil us m.d ~l~rcint provbionul S)-I:dics no sch\;uulc fih:d. _ b , 

. schedule, accomp"nying the petition : time 

being prnye~ to n-iakc one~ 



OF TIlE TEnmTORY OF ORLEANS. , 195 

/lfONRO va. OWNERS OJ.' SHIP BALTIC. F,H.L 1S'0. 
First District. 

1'HIS was an action to rec,over damages for ~hy---J 
, ' ,'relg tel' car-

R stated embe:?zlement of sundry goods taken rying away his 

out o\' several boxes shipped for the plaintiff's goo~s,disc.har-
, ~cs ths; lIhlp. 

account. Plea, the gener.ll issue. 

Tn E evidence was that after the arrival of the 
ship, the boxes were landed on the levee and 
carted to the plaintiff's warehouse. Afterwards 
some customers attending, Olle of the boxes was 
opened to shew them the ,contents, and a defi
ciency was discovered~ T,he master oftlJe ship was 
immediately 5ent for, and an examination of the 
box,es took place in his presence : several of ~he 
boxes evidtntly appean:d to have been broken in, 
and a witIH~!;; t'xanliJltd two or three days after, 
deposed that "'hen the goods were landing, he 
had noticed that seY~ral ropes fQund the boxes 
were broken. 

Brown for the defendant. The liability of 
the master ended, when the goods\vere received 
by the clerk, on the levee, and carted a\Vdy to 
the warehouse. On the arrival of the ~hip, the 
freighter is entitled to the delivery of his goods
he is generally unI;nown 1p the master-his cart· 
mt'n, clerks anp, servants are still more so.· 
Neither is the mflster to be accountable for the 
infidelity of the freighter's agents at the place of 
shipment.' His signature, ~t the foot of the bill of 
Luling, proves only the general, ex~erior and ap. 
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\ 

1!ALt ~81~ •. parent quality of the packages rec~jpted for. He 
Fu,&t DlbU'lct. • d l' I d h ; d h L.----y----' It; to e Iyer t 1e goo 5, as e receIVtt em. 

MONROE 1 Palin, Ord. de fa lliarinc. 
VB. 

OWNERS OF Prevost for the ,plaintiff. The bill of lading 
TilE SlU!' IhL- proves that the goods were slzitped in !Toad or-
TIC. r. i> 

der and well conditlOlIed. There is evidence that 
they were not landed thus. One witne5s swears 
rhe ropes round the boxes appeared broken. 
The freighter was guilty of no neglect in not 
examinil;g the contents of the boxes before his 
clerk took them away : he could not opell the 
boxes, and spread the goods all the le\'ee. 

By the Court. The'receipt of th,e goods by 
the consi~nec, without a~y objection made, is 
conclusive ev~dencc of his being satisfied, that 
they are in the condition in which they were to 
be delivered. ' If the consignee discovers, from 
the outward' api)earance of the boxes or bales, 
that they have be~n opened, he ought either to 
refuse to receive them till the contents be exa. 
mined, or inform the master of his suspicion, 
and require his attendance, or' that of some of 
the pel sons in the ship, at the warehouse or. 
other convenient place. But if he ta~es them 
away, out of the sight of the master, without 
saying any thing, and deposits ~hem in such 
place where he and his agents only have access, 
he will be precluded, by his absolute and unqua •. 
lified acceptance of the goods. 

,. JUDGMENT FOR DIUEUDANTS. 



CASES' 

ARGUED AND DETERMINED 

IN THE, 

SUPERIOR COURT 

OF THE 

TERRITORY OF ORLEANS. 

----0----
SPRING TERM-l8Il-SECOND DISTRICT. 

-.-
LEWIS vs. Al-lDREWS. 

lJafdwTn for the plaintiff. pro:luced the d::!fen. SPRIN~ 1.811.' 
. II. DIstrIct. 

dant's power of attorney, and moved t1ut the '--_y.--J 

court mio-ht on proof of the executiOl'l of it or. Court cannot 
b , , tl'y a fact, un. 

der judgment to be entered. less the pal"ty 
has an appol"' 

By the Court, MAR TIN', J. alone. It ca,not tliurnity~fasking 
o a JUI·Y. 

be done. Th~ proof of the execution of the pow. 
er, is a mltter OffclCt which is properly tri.\ble .by 
a jury. The defend.mt, having lud no opportu~ 
nity of pr .lying for a j tlrf, CJ.l1l1ot be said to h:we 
waved his right thereto. ' 

MOTION DENIED. 

\, ---cIt .~:: .. -a---
\ 

\ 
\ GRAHA'" vs. FORKER C7 ELAlV. 

ONE of the defendants having left the territory Leaving peti-

d f 'd h b' I f tion at d. defcn-UpW.lr s 0 one yeat", an t e process Cll1g e t dant',,' house, 

at the house ill which he last dwelt, there being no white (l-.:r-
. . h . son being there 

no whIte person m t e famIly :_ is bold. 
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SPRING 1811. The COllrt, MARTIN, J. alone, held the ser~ 
ll. Oistrict.. b d 

L- ---.J VIce was a. 
l'O:;;--HE'S Butler for the plaintiff, Turner for the defen. 

HUH.S dants. 
1'.9. 

POYlJRAS. 

PORCHE'S HEIRS n. POYDRAS. • 

Drrisory oath fly the Court, MATH EWS, J. alone. Thi, 
~.,lll,ljl ~)C lel!- action was originalhr instituted in the Pari!:.h 
(l( I\'d III llillo J • 

_ ,..niloIY. Court of PvL1t COllpee on a \Hilillg subscnbed 
by the defendant. 

1 N the course of the proceedings the plaintiffs 
:tppeakd to the conscience of the'defenchmt, and 
ttquired him to support his pie.. of p:1yment by 
his oath. On his doing so, the Parish Judge gave 
judgment against the plaintiffs. 

THE ckfcndant's COllnsel contends that this 
mode of a party being interrogated by his adver. 
sary mid compelled to answer on o:1th or refer the , 
oalh to his ad\'ersnry, on the point ill dispute, is 
authorised by the civilian', and that the oath thus 
t..kell by olle of the partits, c .. llied jurameJlt Illn' 

decisorium, is conc:usive. 
TH E oath, according to the principles of the 

Roman law, can be tendered in two ways: ,either / 
by the judge, when.~ the scales' of evidence being / 

/ 
poisnl, he is permitted to satisfy his conscience 
by an appeal to that of one of the parties; or 
------,----------------

• This c,\se and the following were determined <It a 
llrcccding t~ ... n. Tile Upilli\lll of the (;OUI't iii extr ... c\id 
flom lhe millulci. 
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tvhen one of them tenders it to the other, with a ~pnt!fn 1.811. 
. f f C". • 1 1 1. Dl~tl·!l·t. \'lew to the proo 0 a ,act unportant to t lC pro- "-__ y-__ J 

seclltion or defenee. But if the f.lct respecting PORCHE'S 
HElllS 

which the oath is tendered, be immateri.ll to the v". 

success of the p.l.rty Who propose!) ii, th.: judge POYDUA.3! 

\ViIl reject the application. 

IF the present suit h::td been prosecukd accord. 
ing to the rules of practice, which govt:rned the 
tribunals of this country under the Spanish go
vernment, the production of the writing under 
the ~igl1ature of the dcfend.mt, acknowledged by 
the pleading~, would have entitled the pl..tintlffs to 
an immediate (xectltion, or it wou:d have h.ld 
the force Gf a judgment, rr/Jan](lda c.x:~clltori(/, 

in the I.Ulg.1 13'e of those tl ibun~Js. 

ON an order of seizare being aW.lrd~d the de
fendll1t might hwe opposed the pro~eedi.lg'i by ~ 
plea of payment. In this edse the solution of the 
question, lniment or no plyment, would h.lve 
rendered the est.tblishment of the f.let of p.lymeat 
a point necess~ry to the defend.Hit, in his defence 
only, not at all important to the plaintiffs, in the 
prosecution of thtir right. If the defendant, there. 
fore, hld refused to answer, nothing could h~\ve 
been taken for confessed or admitted. 

IN this view of the case, I think the oath was 
~mproperly tendered, and the plaintiffs could not 
h,~ve been compelled to take or refer it-that it 
is .1 nullity, and affurds no evidence. 

Bul', proceeding according to the acts of the 
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SPRINc:' 1,81 I.legi;-;1ature of this territory, it appears to me the 
11. District., "d' , b L.-y-----l partles cannot gn'e eVI ence 11l any sUlt, except y 

M.\GDt,:LEINE answer to interrogatories, under the act of 1805, 
M:;Y~p'. .C 6. ,,,hich virtually repeals all rules relating to 

the decisory oath. 

JUDGMENT FOR THE PtA1Nl"lns. 

J'vIAGDELEINE .,8. lvMYOR. 

Mother's right By tIle Court. MATHEWS, J. alone. The 
td~ Ihl~ guar- plaintiff demands an account of certain property 

1allS lip. 
. kft t? her children by the will of George Olivar, 

, 

their natural father, contending that she is by 
law and by the will, tutrix or gu::trdi,Ul of her 
said children, and that therefore, she is the only 
person entitled to the administration and mana. 
gement of their property, alld further, that she 
has, by the will, an indisputable title to a par. 
tion of the property during her life. 

THE answer admits the existeQce of the wIII, 
but traverses her right to the guardianship, which 
she claims under the appointment of the court 

- of probate of Pointc.CoLJpec. 

Two qt1e~tions arise, lst, is the plaintiff by 
the will or by law, guardian of these children? 

1 2. If she is, could the tlltor!l~ip be given to 
another person, to her exclusion? 

I. I T appears, on the face of will, that t~e 
testator ordered th:.l.t the plaintiff should rem~in 
in possession uf the property, to cultivate and 
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manage it, till the age of majority of her chilo SPRIN<;l 1.811. 
. h II. DIstrIct. 

dren. It, therefore, may be fairly mferred t at '----y;-----.I 
although she be not expressly named ~s guar. M !\G~~~EINE. 
dian, the intention of the testator was that she' MA. Yon. 

should act as such. 
II. IT appears, by the record produced by the 

defendant, that he derives the guardianship from. 
the civil commandant of Pointe.Coupee and 
that he received it in the month of November, 
1804, at which time it is very doubtfull, whether 
any other tribunal, than the superior court sit. 
ting at New-Orleans, 'was competent to appoint 

, to the office, which the' Spanish laws, then in 
force, call a tutor dative, which is not to be 
given, when there exists a testamentary or le~ 

gitimate tutor. 
THE plaintiff was, therefore, if not expressly 

by the will, at least by the said law, the tutrix 
pr guardian of her children, and the appointment 
of the civil commandant is consequently voiq. 

JUDGMENT FOR THE P-f,AlliTIFF. 

Cc 



CASES 
ARGUED A~D DETEIC.\!1NED 

IN TilE 

SUPERIOR COURT 

OF THE 

TERRITORY OF ORLEANS. 

--= ... c;D..., ___ -

SPRI~G TEm.I-1SII-FlRST DISTRICT. 

-.-
DUR.'(FORD vs. CLARK. 

~rl~~N~i~~~i~~: MOT ION for a new trial. During the trial, a 
~ lritness having been introduced. for the plaintiff, 
\Vitncs3 cross '. . . ,. 1 b ' 
examined Oil a \hlS turned. oveI to the defendant s counse to e 
new l)oint. cross-examined.: The counsel, in interrogating 

the witness on other matters, drew from him ,the 
disclosure of a distinct nle't, which had a very 
material influcnce in the determination of the 
cause. 

TH E plaintiff's counsel objected at the time to 
the question, put by the opposite counsel, but be
ing overruled by the court, now moved for a new 
trial, on this ground. 

Ellery for the plaintiff. In the case of the 
Dean €9'c. of Eli vs. Stewart, Lord. Chancellor 
Hard'wicke said: when at law a ~vitness is intro
duced to a single point by the plaintiff or defen
dunt, the adverse party may cross-examine to tLe 
same individual point, but not to any new mat. 
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ter: so, in equity, if a gre~t variety of facts and ~~RmG. 18.11. 
• • .1 1" ff' I, H'st Dlstl'lct. pomts anse, :mu a p amtl exalnllles only as to "--_y--_-1 

onc, the defendant may cross-examinc as to the DUllNI'Olln 
• 'VB, 

same l)omt, but cannot make use of su eh witness c LA!'.!;. 

to prove a different fact . .2 Atkins, 44. 

B!J tlte Court, 1\Lut TI N", J. alone. I have 
never known this practice to prevail, ~md I can
not, on this dictum, set the verdict of the jury 
aside. It must be understood as a rule of disci
pline, introduced for the purpose of preserving 
regularity, in the admission of testimony. Every 
witness must be sworn to tell the whole. truth, 
and if the defendant is not allowed to examine 
the plaintiff's witness, at first, to any point 
material to the ddence, he h~s certainly' a right 
to call back the witness and examine him while 
intr'oducing his own testimony. If, therefore, 
the, defendant's counsel, in the present case, 
might, at any stage of the trial, have compelled 
the witncss to disclose the fact "'hich has been 
drawn during the cross-examination, no injury 
has been done to the plaintiff~ by obtaining this 
part of the cvidence, a little earlier th~ll in the 
regular way. 

FAR THE R: the witness closed the plaintiff '5 

testimony, and I call11Gt tell that there was any ne· 
cessity for the defendant's counsel to dismiss him 
from the cross-examination and instantly call him 
as his own witness. Lex neminem cO~f'it ad v AN.A. 

$el{- imjJossibilia. _ . 
l\10'l'ION OVJ.RRULE.D. 
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SPitING IBll: TArLOR l:t HOOD vs. lIfORGAj'll. 
Hrst District. 
L--y---:-l TH E Plaintiff in the petition prayed that the, 
Answer to m- . 
terrogatories defendant mIght answer whc~her he had not re-
extendad to a ceived the goods . for the amount of which the 
fact,avoiding. b I' . d . h . . . 
the debt. sUIt was rQu~ 1t, accompame WIt an ll1VOlCe III 

which he was charged therewith as a purchaser.' 
The defendant ans\vered in the affirmative, but 
added, that he had given no order therefor, and 
that the goods were shipped by order and for the 
account of a third person. 

})epeyster now moved that the latter part of 
the answer might be strikell off, as not called for 
by the question, 

Ellery contra. The testimony of the defen4 , 
dant is called for by the plaintiff; he is therefore, 
like another witness to tell the wlzole truth, as 
well what charges, a~ what discharges, him. 

1Jy the Court. This mode of calling for tes
timony out of the defendant's mouth, established 
by an act of assembly, may properly be likened 
to the examination of the party on interrogatories. 
There is a case in Ambler which supports the de
fendant's position. The plaintiffs, in their ex
amination, admitted the receipt of a parcel Of 
sattins from the defendant, and in the same sen
tence one of them swore he had paid the defen
dant for them. The master refused to charge 
the plaintiffs with them. The defenda~lt took the 
gCI,eral exception and insisted that the plaintiffs 
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ought to have proven the avoidance, as they had ~:RINc}. 18.11. 
• l'lrst D1Stl'1Ct. 

confessed the receIpt. But the clll11Cellor ove1"· '----y---J 
ruled the objection. Kilpatrick G~ Tlzrupp "\"3. ASTON 

'VB. 

Love. Ambler, 589. MORGAN. 

IN the case before.' this court there i;o; a greater 
necessity of extending this rule; for the fact that 

the goods were shipped at the instl11ce ancl reo 

quest of the plaintiffs, if it he proyen that they 
were charged to them as purchasers, in the in
,"oice accompanying them, will, perhaps, easily
be presumed by the jury, as the bet of their not 
being ordered by them is a negati ve fact, which 
is incapable of any other p~oof, than the one 
which accompanies the adluission. 

,THE case in AmMer is not a solitary one; the 
last editor refers in the margin t9 that 'of Talbot. 
and Rutledge, m which the same decision was 
lllade. 

MOTION OVERRULED. 

-~:~-

ASTON VS. lIfORGAN. 

"' l"ff l' b' dId Afteramended 
J. HE P amb lavll1g 0 tame e:l.YC to amen petition, new 

his petition- and having done so since the last answer before , , . 
term, and the defendant having filed no new an. lSSue. 

swer, the cause was set dO\~n for trial. 

Ellery for the defendant. It was improperly 
set down for trial, for the parties were not at is. 
sue. The plaintiff for want of an answer, might· 
have taken judgment. 
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SPRING 1811. 'Smith for the plaintiff. The defendant "'as 
First D istl"ict. . 
~ not necessarily bound to file a new answer, and If 

ROBINSON he forebore doing so, the plaintiff might consider 
V8. 

DRURY. the former answer as an answer to the amended 
petition. 

By the Court. 'Vhen the plaintiff ,yithdraws 
his petition for amendment, the pleadings, on the 
return of it, must be made anew, ~lIld if the d~fen
dant attempts to delay the plaintiff improperly, 
he _ is to be quickcned by the same means as in 
the beginning of the suit. 

LEAVE TO ANSWE_R. 

lWBINSON_Y5, DRURY. 
Defendant by A . . 1 . d . . f ·1 f 
answerinrr wa- T T A C H!II E N T eVlC on a quantIty 0 01 0 

vc.s irrcg~bri-palma christi.' The defendant put in an answer. 
tylt1theattacl~- 'TV 1· 11 d h b I mCllt. . HEN t Ie Jurors were ca e to t e oo~, a 

, claim to the oil was put in by a third person. 

DejJeyster for the defendant, prayed that the 
jury might not be sworn, because it was going 
to be proven that the property attached did not 
belong to the defendant; so that, as he was not 
properly in, the court could not have jurisdic
tion of the case. 

By the Court, MARTIN, J. alone. The de
fendant, by filing his answer, and putting the 
cause at issue, has admitted that he was properly 
brought in, and givcn jurisdiction to the court. 

JURY ~WORN. 

, 
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DAVID vs. HEARN. SPRING 1811. 
First District. 

THE defendant, pendente lite, became insol- '-l'l-:-v-t·!f--.J 
_ .lIn I can-
v~mt and obtained a stay of proceedings; no ans- not proceed to 

b · 'fii d 1 l"ff k' d jlldc"mcnt af-wer em,g e t Ie p <1mtl too - JU gment. ter ~ cession. 

Alexander moving to set it a side. Creditors 
are to take their ranks, according to the dignity 
of their respecti\'e debts, at the declaration of 

-the insolyency. The plaintiff cannot, by any 
act of his, ripen his debt into a more priviledged 
one. 

Depeyster for the plaintiff. As syndics are 
. not yet appointed, the defendant notwithstand~ 
ing the cession rc;mains the representative of the 
property ceded. This case differs from Elmes 
vs. Este'van, ante 192. The stay of proceedings 
prevents any interference \vitl1- the person or 
property of the defendant. Proceeding to judg
ment is not such as interference. The plaintiff 
cannot be deprived of the benefit, which his vi
gilance and industry have fairly acquired. 

By the Court. This case cannot be distin
guished, from the one cited. No suit, can be 
carried on without jJarties. The defendant was 
civiliter mortuus. The' plaintiff was the only 
party. 

JUDGMENT SI;T A,!;ID¥. 
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SPItING 1811. TERRITORY vs. BARRAN. 
First District. 
'---y--l INDICTMENT for forgery. BelIcchassc, whose 
The apparent • 
indorser of a sIgnature, as the first cndorscr of a note, wa~ 
note, admitted char:red to have been forged, was offered as a wit. 
to prove the U • k .1 
forgery of llis ness 011 the part of the terrItory. He was as 'Cu 
name. whether he had a relcase from the subsequent 

endorser, and answered in the negative. 

Livi11gston and JJIoreall for the defendant. He 
cannot be sworn. It is provided by the 33d sec
tion of the act of 1805, chap. 50, that the rules of 
evidence in criminal cases, shall be according to 
the common law. 

A person whose property may be affected by a . 
forgery, is no evidence to prove it upon im indict
ment. 2 . . Hawkins's P. C.' 611. 

VVHEN a man is indicted for forgery, thc par
ty, whose hand is said to be forgcd, shall not be 
admitted to prove the fact. F or his hand appa.· 
rentIy ngainst him is evidence (until the contrary 
be proved) of an obligation; and, thercfor<.l, he 
sha11110t bc permitted in the indictments, to make . 
proof, while he has an interest in the question 
(the supposed obligation standing 'in apparent 
force against him) that it was not his hand. Lqft':: 
Gilbert 222, Buller's No P. 2~8. 1. lJ,Ic Nally 
141. 

THE authorities which support this principle 
are numerous. The British precedents are alsQ 
supported by American decisions. 
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IN the case of the J(mrr vs. Russel, the court ~:nING, IS,I I. 
i> , ,l'lrst Du,tl'lct. 

held that Gat~l!/, the p~rson whose name was st:1t-~-J 
cd to be forged, was an incompetent witness to T.LR~~~~OIW 

prove that fact. 1 Leach C. C. 10. In that of n,UtR.\N. 

tILe King vs. ,Taylor, it was determined tlut the 
drawer of a bill was not a competent witness to 
pl ave that a receipt, endorsed for the valnc of 
it, was a forgery. id. 225. In the case of the 
KilIfJ vs. Boston, Lord Ellelluoroltgh said: 
a prosecutor shall not be allowed to say that a 
bond purporting to be made by him, W:'lS forged. 
4 East, 582 . 

. THE exceptions, which occur in the books
7

' 

prove the correctness of the principle. Dr. Dodd
7 

having forged a bond, in the name of Lord 
C!u:steljield, that nobleman was allowed to prove 
the forgery, a release having been executed, by 
the apparent obligees. 1 Leach C. C. 185. Iu 
the case of the King vs. Akellllrst, the supposed 
drawer of a note, 'holding a release from the payor, 
was admitted as a witness. id. 178. 

TUE conrts of the states of New-York, Ver
IDOl!t and Connecticut, haved acted upon this 
principle. 

C. J. Kent, in the' case of the People vs. 
Howell, expressed himself thus : the ancient rule 
in England that a witness, whose name was forg
ed, 'was incompetent to prove the forgery on au 
indIctment, because he was interested in the 
question, still' prevails i~ this court; and it was 
adopted in 1794. The grounds and reasons of 

Dn 
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S~l!!NG, I S,ll. that decision are not before the public, tlnd wef 
FlI'bl Dlstl'lct., " , 
L __ y __ .J tnerClOre, do not known .. hel1l. It IS probabJ..:, 
TEllnnOHY that the court as~umecl the Engli~h principle, as 

'U8, 

n the v found it then existing : but :;ince that time, AlIl!.\N. " < 

the question, of interest in a witness, has becn 
invcstiguted and defined with more precision, 
both in England and in this state. The rule now 
in all such cases, and I believe, I may say in 
all crimin31 cases, except in the casc of a forged 
instrument, is that a \Vitne9~ is to be rcceiH::d, if 
he be not interested, in the en::nt' of the suit, so 
that the verdict could be given in evidence, in 

an action to 'which he was a party. 'i Johnsoll 3C2. 

IN the case of the State vs. BIll/son, the su
preme court of the state of Connecticut held, 
that the pcr:;on, 'whosc namc was forged, could 

not be aJlom::il to prove the forgery. 1 Root 

307. The salUe decisicin was made by the same 
court, in that of the State \'S. Blodget. ie!. 354.. 

AN D in the state -of Vermont, in the case of 
the State vs. A. 1Ir. 1 Tyler. 261. 

J. R. Grymes and Deraign!}, for the territory. 

In ascertain,ing what was the principle of tlie 

common law, ,ve are not give implicit,l~lith to 
the crude and undigcstcu ideas of the first Lm; 
writers, but avail ourselves of the learning and 

ind~stry of mouern ones, and this court is to de. 
clare the law, in the same manner as a B.'iti!oh 
court of jUbtice would, at this day, ullshackkd 

/ 
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<lnd unbirlc;sed by any st~tutOl'y prm'ision, or SPRING 181I. 
, . . 1 First Di~trict. any decIsIOn gronndec on a statute. '--__ y __ .J 

AL L the ilccisions which have jt13t now b~cn TEItn.ITORY 

quoted, are since the statute of 5 Elizabeth. n .'.'. ,t AR1U.!;', 

This statute has wroup;ht, a considcr~ble diffe
rence in the admission of testimony, in cases of 
forgeTY, and an cx:uuination of the authorities,' 
relied upon by the defencbnt, will show, that we -

have not sufficient materials to en~lble us to dis
cover, that the difference which now exists, in 
the courts of England, in cases of forgery, is bot
tomed on the principksof the common law. 

Iiawkins is first relied upon. This writer does 
not speak decisively, ·in the part of his work 
",,;hich is quoted. His expressions are, I take 
it to Of! generally agr~ed se. and he concludes, 
by inforrnil?g us tlut the rules of evidence con· 
cerning this m:ltter seem not to be dearly set
tled. :2 flawk ins 611. and Lord Elfenboroll(Jh, 
in the case cited, recognising the position, a" es
tablished too firmly to allow any deviation from 
it, without the authority of parliament, owns his 
inability to di:lcover upon wlut principles the 
:l11omalous cxct::ption from the general rule, in 
eases of forgery, is grounded. 4 East, 582. 

TIl E principle, th:1.t a person whose property 
m:ty be affected, sln11 not be admitted to proy~ 
!he £.~ct from which the injury arises, upon an 
indictment, is far from bci!1g . universal : and 
the books are full of cases in which a person, to 
"",!10SC dnma~e, an indictm(>nt concludes, has 
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SPRING 1 S 11. been allowed and admitted an evic.lcnce, and his 
}.'j\'st District. . 
~ credit left to the Jury. . 

TERRITORY 

v.r. 
BARRAN. 

IN Parris's case, an information being brought 
against him, for that he, (Tauaulenter f.;;' deceJJ. 
tive, procured one Ann \Vigmore, to give a war
rant to confess judgment, and she being brought 
forward to prove ~he cheat, it was debated whe
ther she might be admitted; for if he was coa
victcd, the court would set the judgment aside: 
nevertheless she \\'as sworn. 1 Ventris, 49. 

A person beaten, and generally any other per
son to whose damage a criminal information con
cludes, is a good evidcl.lce to prove the lnttery or 
other "misdemeanor, notwithstanding he may have 
all action. 2. l:lawk. 611. 

LORn Holt, in Regina vs. ilfacartl1ey G' a!. 
admitted a person who had been cheated to prove 
the fact OIl the indictment. 1 Salkeld, 2 (G. (j 

IIfod. 391. 2 Ld. Ray. 1179. 

b a woman give a bond or note to a ma.n to 
procure her the love of J. I. by some spell or 
charm, in an indictment for the cheat, tho'. it 
tend to avoid the note, yet she shall be a witness. 
Per 1101t. C. J. Regina \:5. Sewel1, 7 J.1Jod. 119. 

THZ: proprietor of a note was admitted to 
prove the tearing of it by the maker, on an in
dictment. King vs. ]lfoyse, 1 Strange, 595. 

SIR vVilliam Lee allowed a party, supposed 
to be defrauded to be witness 011 an indicment for 
perjury. 2 Strange, 229. Rex· vs. Broughton. 
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IN Aoralzams qui tam vs. Bunn, Lord Mans, SrnIXG 1811. 
, First Di<;tl'ict, 

f;ield held th:tt tne borrower of money,' was a L_~ 
competent witness to prove both the usurious TEJUliTORY 

·v',.. 
contract and. the p:tyment or the mOiley. 4. Burr. BARIlA:O:. 

2251. 

HAVrYG established. that the admission of 
Bellechasse is not contrary to the geneql princi. 
pIe; it remains to shew tll It the particular ex
ception, y,'hieh is said to p:-eyail in Great Britain 
in cases ot fOl';;cry, is not absolutely recognised in 
the American courts. 

IN the case of Hutehins::l~, the S~lperior Court 
of the state of P,;fQssaehusetts s:lid, that ~1thotlgh 
they believed it to be now settled in Eng-land that 
the person, whose name is s,lid to be fo;,gecl, is 
110t a CO:llpctent witncs') to prove the forgery, yet 
the practice Iud been for a 10lU; time, otherwise, 
in that state. .ilfass. R. 8. 

IN the case of one Keating, tried in Pennsylva
nia, l\1cng, the person whose hand was stated to 
be forged to a note, was admitted to prove the 
forgery. C. J. lvPJ{ean, 'citing several cases in 
which it had been thus determined. 1 D.11Ias, 110. 

IN Ross's case, in the S:lmc court, H~ister, the 
apparent makcr of the note statcd to be forged, 
was allowed to prove the forgery. The Chief 
Justice saying: I admit that early in life I entcr. 
t:tined a different opinio:1 on this point: conceiv. 
ing then, thlt the weight of adjudged cases was 
adverse to the compctency of the witness, tho' I 
thou;;ht it hard that the law should be so. My 
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~:RING. 13.11. opinion has been changed by the modern authori .. 
l~ U'st Dlstl'lC(' • 1 . h . . 1 d 1 
L---y----l tles, W 1lC gwe an CVlt ent prepon crance to t le 

TEltllITORY opposite scale. In general, the judgcs of late 
"V8. have been inclin::::d to a more liberal admission of lhRR.\l" 

testimony, applying exceptions rather to the ere· 
dit'than to the competency of witnesses.-Every 
principle of policy must enforce the necessity of 
allowing the person whose name is said to be· for
gecl to give evidence of the fact. :2 Dallas, :2·W. 

By the Court. The general priIlciple of the 
c~)111lnon law, in regard to the inadmissibility of a 
witness on account of interest in the event of the 
suit, i8 no\v clearly understpod. It is confi~ed to 
such cases in which the verdict may be given in 
eridence in a suit brought for or against the wit
ness. In otlK'r cases, the objection is said to go 
to his credibility only. III this manner, is the 
law now understood in England and th<; United 
5tates. 

I T cannot, however, be denied, that in indict. 
ments for forgery, a different rule pI'evails in th~ 
former, and in some of the latter l country. One 
'f\Thich forms a wide exception. In some of these 
states, in which the proceedings are according to 
the common law, however, the c.ception does 
not seem to have been received. 

IN examining the cases cited and those to ·which 
we are able to have acess, it does 110t appear that 
the exception was admitted before' the reign o[ 
Eli:.:tbeth, in the fifth year of \yhich . was passed 
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the statute on which most indictments for for. S;'ltlN8. 18.11. 
, . . ' Fll'st DIstrtct. 

gery are brought; and BntIsh wnt~r!'l seem to '--~ 
admit that the exception is, at least in a cOl1sidc- TERRITORY 

VB. 

rable degree, bottomed on some of the pro\~isions n.\RRAN. 

of that statute. 
TliE exception cannot be traced' to the cdm

man law. Cases for forgery, in which the pCrS0l1. 
whose hand was charged to be forged, might be 
brought to disprove it, must have been very rare. 
Three kinds of instruments only were the subject 
of forgery: records, wills, and deeds. The for
mer depended on the evidence of uninterestetl 
persons generally. In the case of a will, the testa.-·
tor could not be offered to prove the instrtllnent. 
The efficacy of deeds depended on the sealing anrl 
delivery, not on the signature of the grantor. In
deed, they were not, it is believed, signed by him. 

THE general rule is certainly binding upon the 
court, in all cases in which the exception has 110t 

the same force. According to it the witness is not 
to be rejected, and his credibility is to be weigh. 
ed by the jury. 

THE exception is bottomed on decisions, all of 
which appear made since the statute of Eliza
beth. It docs not appear that it existed at com
mon law. The courts of Pennsylvania and 1\hssa •. 
chusetts, who were not .mthorised to reject it by 
statute, support ~lS in saying so. 

\VITNESS SWORN. 

'\ THE defendant's counsel offered a witness to 
prove that the defendant had himself given in. 

) 

J 
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S~RING. 18.11. formation of the forgery to a justice of the peace, 
Fll'~t Dl~tl'lCt. • 
~ In order that a prosecution might be instituted: 

_ , TER~~'~I)RY but the court, ufkr- hearing argument, declared 
McFARLANE. the testimony inadmissible saying; a man could 

not f..'1bricate evidence for himself. 
TH 1: jury not agreing on a verdict, a mistrial 

took place by consent, amI the governor ordered 
a nolle prosequi to be entered. 

TERRITOR Y ys. AI' F.1RLANE. 

~ai.l denied on THE defer:dant, bClng charged with murder, 
Indictment for " . fl. 
murder. was brollght bttore Ol~~ of the Judges 0 t liS 

court at his chambers, ,,·ho thinking the presump
tion of his guilt but s:ight, was willing to bail 
him. It Jx.ing L:tc in the night, the defendant 
found it impos:::ible to procure bail aild was com
mitted. At the opel~iIlg of the court on the next 
day, the grand jury' brought in a bill of indict
ment, charging the defend,~nt with murder. He 
prayed to be :J.~mitcd to bail. His motion was 
opposed by the attorney general, who relied all 

the case of the Tcrntury vs. Benoit, ante, p. 
142. 

Ellery, in support of the motion. This court, 
being-the wp~rior court of the territory, and hav
ing common law juri::.diction, has necessarily the I 

same power as the Court of King's Bench in 
Engbn~ . 

THE Court of King's Bench may, virtute o.fftr 
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cii bail any person brought before them, of what ~:RING. IS.11. 
. • l'lrst District. 

nature soever the cnme IS, even for treason or "--y---1 
111urder. 2. /fale's P. C. 148. And this bail- TERRITORY 

'Us. 
ment m~y be upon original indictment before Me F.HtLANE. 

thef!l in the county where they sit, or upon in-
dictment removed by cel,tiorari, or upon a pri-
soner remoycd by [fabeas Corpus, before or after 
indictment taken. ide 129. 

By the Court. vVhen the grand jury find a 
bill for a capital offence, 'the party charged lies, 
from the finding alone, under such a violent sus
picion of guilt, that the court will instantly com
mit him, if he. be present, or direct a capias a
gainst him; and as the trial, in the ordinary 
course, is not long delayed, it is the practice of 
the court not to lend its car to a motion for bail. 

THIS is the general rule. We will not say 
that it may not have its exceptions. As, if the 
pOlrty, charged to have been murdered, were to 
make his appearance in court. 

IN case of a mistrial or ora continuance, at the 
instance of the territory, as the confinement may 
be extended to a considerable length, there would 
be no impropriety in listening to a motion to 
bail; but when the attorney-general is ready for 
trial, the court, except in a very extraordinary 

/ 

case, will not admit the application._ 
BUT iiI all these cases the bailing is in the 

discretion of the court, and none can challenge 
it de Jure. Hale's P. C. loco citato. 

EE 
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S:p.I:i('Y.18.11. By the ordinance of Congress which is the 
FIl"st DistrIct. •• f h' . b '1 . b k '--y---' constItutIOn 0 t IS terntory, al IS to e ta "en, 

TERRITORY unless for capital offences ,,·here the proof shall 

l\IcF.;:~ANE. be evident or the presumption great. Art. 2. 

I N the present case there are circumstances 
which seem to preclude the defendant from the 
indulgence he requests. It appears one McBride 
was beaten with a stick by one Byrns, of which 
beating he afterwards died, and that the defen
dants tood by, encouraging Byrns to beat the de
ceased well.-That Byrns and the defcnd~Ult were 
gamblers, and the deceased had given such in
formation to a magistrate, upon which they had 
been ~lrrestcd. It did not appear whether Byrns' 
anger proceeded from any outrageous behav
iour of the deceased 011 an encounter, or from an 
irritation excited in him and the defendant, by 
tpe prosecution which the deceased had provok
ed. Now the grand jury have brought bills 
again:;t Byrns and the defendant, charging them 
with murder. 

THE defendant has clearly, and from his own 
admission, participated at least, in an aggravated 
battery, from which death has ensued. If his 
oficnce is reduced' by the petit jury· to man
slaughter or battery, the court will, in fixing the 
time of his imprisonment, give him the benefit 
of any extenuating circumstances which may 
appear at the trial. 

THE rule laid aown, in Benoit's case, is, it is 
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believed, a correct one. It will not, however, be ~:RmG. 18.11 • 
. . I 1 d . h' hId ~ d fll'~t DIstrIct. ngid y extel1ae , to cases 111 W lC tIe e.en - '-----y-----J 

a:nt has not the benefit of a trial, duriag the term, PERETZ 
'V8. 

in which the indictment is found, when the PERETZ ~ AL. 

continuance is not granted, at his solicitation. 

l\IoTION OVERR ULEp. 

PERETZ vs. PEJWTZ 1:1 AL. 

THE defendants were the makerand endorser Maker and in-

f t · f h d d tl I' (ff th I' dorser suable 
Q a no e 0 an ~ an Ie p am ~ east en- jointly. 

dorser. 

Ellery for tl}e defendant. A joint suit was 
improperly brought, ~he defendants' obligations 
are several, and arose at differeqt periods; that of 
the maker is absolute, and that of the endorser, 
conditional. The remedy l1lu~t be of the same 
nature as the cause of action. The ~)l1e cannot 
be joint, when the other is several~ 

Fromentin for the plaintiff. That is the rule 
. of the comm~n law of England. It prev~ils, 

perhaps, in such of the United States, in which 
the law and equity jurisdiction is divided, and 
there in courts of law only. The Spanish law, 
following the principles of the civil, gives the 
action contra todos y cada uno. 3 Feurero, 405. 
n. 13. 

By the Court. The suit is rightly brought. 
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S~·IU~G. 13.11. The Spanish authority, cited by tl~e plaintiff's 
Fil'st Dlstnct. I ~ II I . '1'1 I' I '-__ y __ ~ counsc , ,HI Y supports urn. lC ru e 15 tIe 
SY~DIC5 OF same in the courts of cquity ill the United Sta-

lUCCULLOl'GII d' h . I . E I d 
-08. tes an 111 t e court of c lancery 111 ng an > 

FANclIONETE.in, ,vhich the practice is according to the rules / 
of thc civil law. If a debt be joint and several, 
each of the debtors must be brought before the 
conrt. 1.l{adox \'s. Jackson, 3 Atkins, 406. All 
concerned ill the dem~nd ought to be made 
parties. 2 VCllt~is, 318. 

ACTION SUSTAINED. 

SYXDICS OF "l!cCULLOUGl:lvs. F.1.i'l/CHONETTE. 

J~Hlgmcnt a- A writ of sequestration being prayed for and 
gamst the h01- b . d fl' . 1 ~ h 
~lel' ofseque~t- 0 tame , a copy 0 L1e petItIOn was l'it at t e 
Cl'cd J:roperty, domicil of the person ,vho held the property, 
!lot Cited, set . I .. JIb del b' 

"1" WIt lOUt a CItatIOn. ue gment y CnHl t, cmg as ue. 
taken against him, the court, on thc motion of 

Dcpe!Jstcr, sat it aside: saying that no judgment 
cOllid bc taken against a 111a11 who was not cited 
to appear. 

I£emlCJ1 for the, phtintiff~. 

JI"'cF.t1RLANE "5. REN.iUD. 

Seven jlldicial IN this cause, it was determined that thc seven 
days allo;vcd days, allowed by the act of 1805, Chap. 16, to 
to move fol' a • 'fl 
new trial. move, for a new tnaI, arc to be court days. le 

two Sundays and the fourth of July, on which 
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the court did not sit were therefore excluded. SPRING 1811. 
, Fil'st District. 

. . '--,,-1 
I. R. Grymes'for the plmntIff and Duncan for TEllRITORY 

tlle defendant. 'V8. 
Me F ARLANE. 

TERRITORYvs. lIIcF.1RLANE. 

By the Court. The prisoner has been found Th~ caption is 

guilty of murder of the second degree, and we tn\ot . adpatrt °tf 
IC 1Il Ie men 

are now moved to arrest the judgment on the 
followin!! grounds: The words 'Vi 

<.J et annis, not 

1 'l'l I . d ' . h d- neccssary in st. 1:1t t Ie captIon oes not contam t e aYan indictment' 
or term on whieh the indictment was found. for murder.· 

2. TInt the words vi et armis are not in the 
indictment. 

3. That the indictment is inconsistent and re
pugnant. 

4. That the offence IS not described In the 
words of the statute. 

I. In support of the first ground, the counsel 
for the prisoner has cited 2 I-Imvkins, 362. c.35, 
s. 127. "The caption must set forth a certain 
day and year, when the Court was holden." 

\V l: are of opinion that the caption, of which 
Hawkins speaks here, makes no part of the in
dictnient. The caption is the inception of the 
record, both in civil and criminal suits; it is that 
part of it which precedes the declaration or in
dictment. 

IIawkills and Bacon after him, so consider the 
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SPRING 1 S 11. caption and the indictmel'lt : for the v tr{'at of the 
l'irst District. '. • 
~ former separately, and after havlI1g treated of the 

TERRITORY latter. And Blackstone, in the record, in the ap
Me F :~~ANE. pendix to the last volume of the commentaries, 

clearly distinguishes the indictment from the 
caption. 

Ilawkins cites as a necessary, nay essential, 
part of the caption, that it should contain the 
name sof the jurors, or at least it should express
ly appear that they were at least twelve in l~um-

, ber: circumstances which are never found in 
an)~ form of indictment. 

Foster also impliedly admits that the caption 
and indictment are distinct things :' for he in
forms us that the prisoner is to be furnished with 
copies of both. Foster's C. L.229. 

SIR JJfatlzew lIale puts this question, however, 
out of all doubt. Touching the forms of indict
ments, says he, there are two things considerable: 
1st, the caption of the indictment: 2d, . the in
dictment itself. 

THE caption of the indictment, is no part of the 
indictment itsclr'; but it is the style or preamble 
on the return that is made from an inferior te 
a superior court from whence a certiorari issues 
to remove : or ,vhen the whole record is made 
up in form.' vVhercGs the record of the indict
ment, as it stands upon the file in the court, 
wherein it is taken, is only thus : Juratores pro 
domino rcge 2?c. vVhen it comes to be return-
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ed upon a certiorari, it is more full and explicit, ~~RING. 18.11. 
, l'Irst DIstrIct. 

J\'orff. Ad gcneralem session em (;i'c. 2 Hale s P. '---~ 
C. 65. TEllnITORY 

II. TH E omission of the words vi et armis is ?tIc F :·~LANE. 
the second ground. The counsel rely on 2 }lale, 
187. "In all indictments for felony, there must 
be felonice, so it must be laid to be done vi et 
armis, at common law. . He cites Stamf. P. C. 
94. a. 

Hawkins does not speak in so unqualified a 
manner. "It is taken for granted in some books, 
" that they, (these ,yards) were necessary at 
" common law, in all indictments for offences 
" which amount to an actual breach of the peace, 
., as rescouses, assaults and the like: yet I do not 
" find that they were eyer necessary in such in
"dictments, wherein it would seem absurd to 
" put them in, as in indictments for conspira
" cies, cheats, slander and such like, or nui
ce sances committed in a man's own ground. 2 
Hwwkins. 343 s. 90. . 

THESE words, howeyer, are no longer held 
necessary, according to most English writers, 
since the statute of 37 H. 8 c. 8. ;fhe preamble 
of this statute recites that "in all indictments of 
" felony and trespass, and divers others, it was 
" common to declare the manner of the force and 
" arms, that is to say, vi et armis, viz, baculis 

. " areuous et sagittis, or other sllch like words;' 
" where in truth the parties had no such weapons 
~' at the time of the offence, yet for lack of such 
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SPRING 181 I. "words the said indictments were taken as 
First Districr. . ' ... L-y-J" VOId, and had been aVOIded by wnt of elror 

TERJUTORY "and plea, &c." The statute then pr?ceeds to 

Me F ~~~_UE. declare these words unessential. 
I T is to be observed that the statute -informs 

us, th:1t the insertion of these words was com~ 

man, not universal. 

SINCE the statute, lawyers have been found 
who contend, and courts have often determined, 
that the statute in the enacting part, did not re
fer to the words vi et armis, but only to those 
which follow, viz, uacubs, sagittis et arcuDus, or 
suchlike, which declare the 1\!ANN En of tIle force 
and arms, and that the omission of the words 
vi ct armis, is not helped by the statute. 2 J£awk. 
P. C. 94. 2 Levillz, 261. 1 Sideljine, 140. 
I Bulftrode, 205. 1 Levinz, 206. 1 Keble, 101. 2 
Keble, 154. Popham, 206. Yet among some of 
these, the opinion prevails, that neither at common 
law nor at present, were the words vi et armis es
sential, where they are implied by others as reseus
sit 1"0 malluforti. Croke J. 345. 2 Bulstr. 208. In 
an indictment for a riot the words vi et armis 
are implied in the words riotose cesscrunt,/rege. 
runt, prostaverutlt. :2 Hawkins, 344 c. 25 sec .. 
91. in m~rgin. 2 Strange, 834. 

IT' has been adjudged that the words vi et ar
mis, are not necessary in an appeal of death, be
cause ,they arc so fully implied. Smith and Boden, 

)JIich 7 • ..1.1~1l. 8. tho' if the killing were '~ith a 
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weapon, th~ count must shew with what particu- S:RING. IS.II. 
. . FIrst Dlstnct. 

lar weapon; and If It were not by any weapon, L_-y_-..J 

but by some Dther means, as by poisoning, drown- TERl<lTOH Y 

ing, suffocating, or the like, the circumst:mces Me F :~·I.ANE. 
of the fact must be set forth, as specially as the 
nature of it will admit. 

IN the present case, the indictment describing 
the weapon, with which the mortal wound was 
givell, we think the manner of the force and arms, 
being particularly declared, it was not necessary 
that the force and arms, should be generally ex
pressed. Vi et armis implied in murder. 1 East. 
346. 

, III. As to the repugnancy. The indictment sets 
forth, that the prisoner and one Byrns, on the 6th 
of April, assaulted the deceased, that Byrns gave 
the mortal blow, that the deceased languished 
till the 10th, when he died, that the prisoner was 
then and there abetting Byrns, and concludes 
that the prisoner and Byrns murdered the de
ceased. 

I r is contended that there is here a fatal repugn
ancy. The words, then and there, referring to 
neither of the periods previously menthned in 
particubr: and if the reference is to be made ac
cording to the ordinary rule of the constru~tion, 
to the last antecedent, It relates to the time of the 
death, and not to that of the stroke. 

I£a-wkins is again invoked.' "An indictment 
" of death, laying the stroke at .11. and the death 

f ~,FE ~ 
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S:RING. 18.11. (C at B. or the stroke on the 1st of May, and 
FIrst DIstrICt. h 1 I h h" ffi' r 1 ~_--.J " t e ( eat 1 on t e lOt, IS msu elcnt ror tIe re-
TE~nITORY "pllgnancy ..... becau~e it supposes the murder to 

l\lcF~'V:~ANE. "have been comrn}tted at a· place in the first 
" case and on a clay in the second, in which it ap
" pears, by the indictment itself, that the palty 
" was not killed, but only wounded.".2 Hawk. 
P. C. 325 c. 25. s. 62. 

IF in the present case, instead of t~e words 
then and there, the words on the 6th of Aprilr 
had been substituted, the cases would have been 
parallel. But we find one similar to tha.t of the 
prisoner, in 2 iic:w/':ins, 264. c. ~3 s. 89. 

"\V H ERE it is alledged that the principal such 
" a day, made the as~ault ancl gave the stroke 
(' and that the party died on such a subsequent 
I( clay, and that A'. B. was adtullc et ibidem abet~ 
" tans ....• the words adtzmc et ibidem, from the 
"manifest import of th'e whole, shall be refer
" red to the time .of the f>troke ..... Yet, if A. B. 
" had been said to have be~n present,-at the time 
" of the fdony and murder aforesaid, viz ,: on 
" the day of the stroke, tllnc et ibidem, abetting, 
"&c. it seems the appeal would be insufficient, 
" as to A. B. for the repugn.ancy." , 

IN the indictment under our consideration, the 
words, then and, there, are not confined by any 
subsequent expres~ion, to either of the antece
dent periods, so as to prevent their being ex
tended to both, and thus avoid the rupugnancy, 
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I T does not apI)ear to us that even if the rc- ~~RING. 18.1 I. 
, I'll'~t DIstrict .. 

pugnancy existed, thG part in which it is found, "---v---~ 
would necessarily be deemed mater,iaI. The in- TEllltlTOllY 

, 1.'8. 

dictment begins by stating the joint felonious as- Mc FAllLANE. 

sault, refers to the mortal ,VOllI1d by one' of the 
_plrties, the deilth, and finally chargcs both with 
murder, so that the clau5e, stating thc prescnce of 
the prisoner specifically, is an useless One. 

IV. IT is objected that the indictment is in
sufficient in as much as it docs not describe the 
offence ill tile words of the statute. 

TH E jndidment in this particular, is worded 
according to the common law forms, with the 
proper conclusion in statutory offences. 

THE first section of our act of May, 1805. c. 

50, proyides the punishment of death for th~ 

crime of wilful murder, the 22d section that of 
a fine and imprisonment at hard labour for that of 
manslaughter. 

THE act of July, 1805. c. 4. provides, ~'that' 
"all murder which shall be perpetrated by 
" means of poison, or by laying in wait, or by any 
" ot!1er kind 'of wilful, deliberate or prcmedi
"tated killing, or which shall be corilluitted in 
" the perpetration, or attempt to perpetrate, any 
" arson, robbery, or burglary, shall be deemed 

, " murder of the first degree, and aU other kinds 
" of murder, shall be deemed murder of the se
" cond degree ..... and the jury shall ascertain in 
" their verdict, whether it be murder of the fir~t 
,~' or second degree.'~ 

/ 
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S,:RIXG. 18.11. ~rURDER of thc first d~grce is punished with 
F Il'bt lJlsll'lct. h ' I ...:l • I . 
L-_y __ ...J deat ,and murder of t lC second ~cgree, WIt I1m-

STi\CKlJOt:SI> prisonment at hard bbour. 
& AL I h' l' Ii d 1 . vs. ~ t IS case, t le Jury oun t lC pnsoner, 110t 

FOLJ:Y 's SYN- guilty of lnurder of the first dccrrGe, but p'uilty 
DICS b <:) 

. of murder of the second degree, . 
1\1 U R D E R of the second degree is any kind 

of murder not enumerated in the first part of the 
~ection. The imlictment charges the prisoner 
with wilful murder, with malice aforethought. 
Perhaps if it had simply charged him with mur
der, his counsel could not have successfully re-
sisted the motion of the attorney gencral for judg~ 
ment of !mprisQl1mcnt at hard labour. 

l\loTION OVERRULED, 

ST."JCKIIOUSE (5 AI.. vs. FOLEY'S SYNDICS. 

V cndor, who Tn E plaintiffs, shortly before the- bankrupt's 
sclls fOl' a note, f: '1 I d 1-1 I . .'. f' Ii I' h retains his IiCI, aI ure, ia so u 11m SIX plpes,o wme, or \V lIC 

incaseofbank· they had taken his note. On his making a cessio 
~~p~~;,~~tlt~~'; bonorum, and obtaining a stay of proceedings, 
g.oods sold ,be the plaintiffs applied for a writ of sequestration 
<lb' ltcr~d,as wille against the wine, which 'was exccuted on five of 

y mlxture. 
thc six pipcs. Two of them were untouched, 
but from each of the three others; onc third yf the 
winc had been drawn, and an equal quantity of 
w:ne yf another quality, substituted, with the view 
to the improv~mcnt of the liquor. 

Alexander for the syndics. The plaintiffs are 
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not entitled to the wine, for they h~ve received S:nI~G , 18,11. 
, . ' , . FIrst DIstrlCt. 

that payment which was stipulated for, at the time "-_-y---1 

of the contract. They must, for the amount of STACKHOUSE 

. . h d' E' & AL their note, come In as at er cre Itors. 1 van s V8. 

Pothier 381, note a. Kear~lake vs. llforO'an. 5 FOLEY'S SVN-
is DIC$. 

T. R. 513. Louvier vs. Laworay IO.ilfod. 36. 

TH E three pipes, from which a part of the 
original wine has been drawn, and in which other 
wine has been put, cannot be considered as the 
merchandize sold by the plaintiffs, if it be ad
mitted that the note was no payment. 

Ilennen for the plaintiffs. The bankrupt's note, 
cannot be considered as a payment, either on the 
principles of the common law, or the commer
ciallaws. Tipley vs . .1.1fartens, 8. T. R. 451. 
5 ComYIl's Digest by Rose 96. I !Yilsan's Bacon's 
Auridg't 286. Owenton vs. ilforse. 7, T. R. 64. 
Ord. Bilb. cap. 17. n. 37. Goltld's Espinasse , 
part I, 130. Murray vs. Gouverneur and others, 
in error. 2 Johnson's cases, 438. 

NAY, if there were evidence of its being ac
cepted, as absolute payment, the contract being 
at the ev~ of a bankruptcy, it would be presumed 
that the bankrupt was aware of the approaching 
catastrophe, and the note would then be consider. 
ed as a piece of waste paper. For when one gave 
the note of a third person in payment, and the 
vendor took it absolutely as a paym-;:nt, yet it 
being shown, that the party giving the note, knew 
,the third person to be in failing circumstances, 



230 CASES IN THE SUPERIOR COURT, 

SPitING 1811. OIl the failure the court considered the note as 
First District. ' 
'---y--;-l no payment. Popley \'S. Aslzley, Holt 122. 
STACKHot:sn 'VITH regard to the three pipes, p1rt of the 

&v~.L. contents of \vhich has been drawn oft~ the whole 
FOLEY'S SD;. mass must take jts character from the nature of 

DI'CS. l 'l'h . I' I I b b t ,Ie greater part. C WIllC W 11C 1 l:1.S een su s-
tituted, has lost its character by confusion. In 
determhing so, no injury will be done to the mass 
of creditors, [or the wine drawn off, will b: pre
sumed to be a fair conpensation for that which 
has been put in. 

By the Court. The ordinance of Bilbao must 
determine this case. The 37th section of it, pro
vides that; "if a seller of merchandize take 
" in payment a bill, becoming due within a cer
"tain time, within which the purchaser of the 
" goods, the drawer or indor~er should become 
" insolvent, jt is ordained that if the merchandize 
" be found in the possession of the insolvent ...• , 
" and the whole or part of said bill be not paid; 
" a quantity proportiQned to the sum unpaid, 
" sh:1.11 be delivered up to the bill holder." 

TH E I!. E can therefore be no doubt, th:1.t the 
plaintiifs arc entitled to the t,yo pipes, in the can" 
tents of which there has been no alteration. 

'V I T II reg::.rd to' the other three, we consider 
that the seller's privilege, ought not to be ex
tended to them. It is an odious one, as it des-

\ 

troys that cqtlality, which alone is equity. Com-
mcrcia.l mi~fortullcs C'Ul110t be averted by bw, 
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it can llOwever, lessen their consequences by di. S~RING. 18.11. 
, First DistrIct. 

viding them. These three pipes are, therefore, ~ 
to go to the common stock, and the plaintiffs, SEGUR 

VS. 

as to their value, come in for a dividend, as 01'- SYN DICS OF 

dinary creditors, and not ns creditOls upon lien. ST. MAXENT. 

SEGUR vs. SYNDICS OP ST. JIf.!lXENT. 

TH E plaintiff claimed a deduction from the Gayoso's line; 

price of a plantation, part of which had been n
l 

Car New 0:
cans recogUls 

takcn by the Spanish government. cd. 

IT app,eared in evidence that in October 1776. 
Madam de Mauleon, had sold to Gilbert de St. 
Maxent, a plantation of seven arpcnts and eight
een toises, front on the river, bounded on one 
of the sides' by a pallissadoc, which enclosed the 
city of New-Orlcans. 

TH A T in August 1789, St. Maxent sold the 
premises to th~ plaintiff for S 72,000. 

TIIA T in 1794,. the Spanish governor sur
roundt:d the city with new fortifications, which 
in some parts, took in ground which was not cov
ercd by the original fortifications, uncleI' the 
French govcrnment, ,,,hile in others, they left out 
ground, which the old fortifications had occu
pied. 

THA T the plaintiff having laid his claim for 
an indemnification, the Spanish governor, on the 
4th of November 1797, had rejected it on the 
ground, that" neither the plaintiff ~or the, per~, 



232 CASES IN THE SUPERIOR COURT 
, 

~:RING. 18.11. ,( sons from whom he held, could have acquired 
First Dlstl'lct. " ' I h d' h' h I' f '-----y--J any rIg It. on t e groun WIt l\1 t e mcs 0 

SEGUR " the old fortificutions, altho' thro' error, inat~ 
718, / 

SYXDICS OF "tcntion, or indulgence they might pave been 
S·l". 11.UENT, " suflired to possess it : that,. ,vith regard to the 

"angles of fort. St. Charles, which might cx
" ceed the old fortifications, the plaintiff could 
" not have a better title to an indemnity from 
" govermnent : because, in aU concessions made 
" under the French government, the king had al.
"ways reserved the right of. taking out of the 
" lands granted, the ground necessary? for cx
" tending the fortifications of the city : a right 
" to ,vhich the king of Spain had succeeded.') 

. TIlA T St. 1\laxent having died in the mean
while, the plaintiff, in the year 1798, brought a 
suit against his estate, in order to obtain a de
cree authorising the plaintiff, to retain out of the 
part of the purchase money, which still remain. 
ed due, a sum sufficient to indemnify him, for , 
the ground he had lost. 

TII A T in June, 1800, the Spanish tribunal, Of

dered a valuation of the land sold by St. Maxent, 
beyond that sold him by Madam de Mauleon, 
" which" says the decree, "did not belong to him, 
"and for the· posses~ion of which he had no 
" title." .iVo cran suyas, careciendo de titulo que 

autorisase la detencion ell que se hallaba. 

T II A T after the valuation, the Spani~h trib ll
n:ll granted to the plaintiff" in February, 180 I, 
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an indemnity'of S 25,557, the reported value at S~RIXG. 18.11.. 

I . . f d FIrst DistrIct. 
t Ie tune of sale, 0 21 square arpents, covere ~--y----' 

by the pld fortifications. SEGUR 
vs. 

TH A T before the final determination of the SYNDICS OF 

. I ffi f h k' f S'd' d ST. :MAXEXT. smt, tIe 0 cers 0 t e "mg 0 pam Iscovere - . 
a declaration of Villars Dubreuil, made on the 
17th of November, 1758, while the premises 
were selling, at public auction, -whereby Du-
breuil acknowledged that, "out of the seven 
" arpents and eighteen to!ses, which the plan!.'!-
" tion was said to contain, there were two ar-
"pents and twelve toises, which belonged to 
" the king, and that it was only, out of .consi. 
" deration for Mons. Dubreuil, that the king 
" had consented that he should occupy them, and 
" erect buildings thereon, and that the same were 
" selling, and as such would be, in the hands of 
"the purchaser, liable to be resumed by the 
" king, at the will of his representative, who 
" would allow the. removal of any building or. 
" improvement." 

THE following extract of the proccs verbal 
of the sale and adjudication, was read, " where. 
" as the greatest part of the buildings of the' 
"plantation are erected on a piece of. ground, 
" which belongs to the king, and which H. M. 
" has reserved for his use, and is not compre~ 
" hended, in the said seven arpents and eighteen 
" toises, on the river, we have caused it to be 
~' loudly proclaimed, that it should be lawful, for 
. Gc 
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'SPRING 18! I. " the kino- to resume the said o-round belong~ 
F ' lJ· . b' b' 
'Il'st l;tl'lCt. .' tr - 1 
'--_y--' " lllg to H. lVl whenever he may sec fit : t 1e 

SEGUR " purciHsec rem,lhing at liberty to remove every 
"'I~ 

SYN ~~~s OF "building or improvement thereon." 
ST. M.\XENT. 

THA T in consequence ,of this declaration, 
Don Gayoso de Lemos, governor of the pro
yince, in the moilth of November, 1798, rc
sumed this ground, causing a line to be drawn, 
at the distance of two arpents anel t'.Vel ve toises, ' 
ir. length, from the angle ~f the barracks and 
parallel to the Inst squares of the city, whereby 
the pbintiff lost a portion of his bnd, besides 
that for which he was indemnified by the de
cree of the 25th of Februnry, 1801; wherefore he 
brought his claim before the Spanish tribunal, 
on'the 3d of January, 1802, with a view to ob. 
tain an indemnification for the land thus taken 
from him, and which lks b;;tween Gayoso's line, 
and that of the French fortific~tions, which is 
the object of the present suit. 

Brown fer the defendant. The pIece of 
ground, mentionecl in Dubreuil's declaration, 
and the 'proce~.vcrbal, was only of the extent of 
two arpents and twelve toises,. ill superficies; not 
of front 0'1 the river, according to Gayoso's 
reckoning. 

Derbigny for the plaintiff. In the settlement 
9f this country, l.tJlds were reckoned by the 
~tent of their front on the river, with the usual 
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depth of forty acres. ConceSSiOl'lS were uniform- SPl'tUW 1811. 
. Fil'st District. 

Iy granted 1Il that manner. . "-Y----l 
Sr:GUR. 'I'M E declaration of Dubreuil, under whom, 

7J8. 

the defendant's title accrues, "tInt ont of the SYNDICS or 
"seven arpents and eighteen toises, which the ST. MAXli:N't. 

"plantation was said to contain, there were two 
" arpents and twelve toi3es, which belonged to 
~, the king," is coaciusi,'e evidence. For Du-
breuil" makes no di~tinction, speaks of arpents 
;1bsolutely, when he describes the extent' of the 
pLm'ation and tInt of the kin;;'s ground. Verba 
flrtius aCc'ipiulltur contra proferentem. 

TH E question, if any doubt wns entertained, 
must have been considered by Gayoso. His 
decision was not complained of : it cannot be 
considered as an unauthorised stretch of autho-
rity. 

By the Court, MARTIN, J. alone. The land 
was bought hy St. Maxent, with the reservatioIl 
of th~ king's right, to a certain part of it. Ac
.cording to the laws of the country, no suit was 
necessary to asc~rtain the royal portion. It was laid 
,off according to the known rule and usage, and 
the g'overnor's construction is warranted by the 
cotemporaneous exposition of the word arpents, 
in grants and concessions of. those days; if su
perficial arpents were meant, it would 1~3.Ve been 
necessary to have described the particular spot, 
.with more accuracy, th.m by saying, the ground· 
on wpich the buildings stood. The decision 
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, S~lnNG . ~ S.ll. does not appear incorrect, and it was made b}' the 
First DIstl"lct. 1 1 .. I' h' 
'---Y'-~ on y egitimate aut 10nty at t e tlille, tho' doubt. 
URQUIURTS less it was liable to the revision of the sovereign. 

V8. 

ROllINSON' The p:mies seem to have been satisfied therewith; 
and the plaintiff, having lost part of the purchased 
land, by a legal detcrmin:ttion, is entitled to com
pensation, 

JT!DGlIIENT FOR THE PLAINTIFF. 

URQUHARTS V5. ROBINSON, 

An invo.ice By tIle Court. This is a motion for a new 
accompanylllg • " f 
the goods, is tnal, on the ground of the reJectlOn 0 proper 
no. evidence a- evidence. 
galllst the mas- •.. . 
tel' of the ship. T II E plamuffs receIved by the vessel, of whIch 

, the defendant is master, a quantity of goods_ 
Their clerk took notice, on the landing,. that 
t\\,'Q of the boxes had been opened, and calling 
the attention of the defendant to this circums-: 
tance, the contents of the boxes ,vere ascertained 
with him. A suit was brought to recover da
m~ges for th!! deficiency, ~md at the tri3l, the 

, plaintiff:,' counsel offered as evidence of the con· 
tents of the boxes, ut the time of the shipment, 
'an invoice which the defendant's counsel admit. 
ted, had been inclosed in a letter which came with 
the goods. The court, being of opinion tha.t it 
was not proper evidence, and the plaintiffs hav· 
ing no other, nominal damages only were given: 
and we are requested to reconsider the orinion 
which excluded· the letter. 
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'IN doing so, we have been incluc~d, rather by S:RI1m. 18.11~ 
. . FIrst DIstl'lCt. 

a desIre to correct a popular error, whlch pre- '--y_-.J 

vails here, than from the idea that the que~tion is URQ.l:IlARTS 

attended with any difficult~,. n V8. 
J _OJlIN50S. 

IN every case, the plaintiff must, not only 
prove the breach of contract or injury upon 
which his cause of action arises, but also, the 
amount of the damage, or the extent of the inj u
ry which he has sustained: and both must be 
proven by legal testilUOllY. 

IN the present case, the plaintiffs have proven 
the breach of the defendant's coatr::l.Ct, in failing 
to deliver the goods, shipped in good order and 
'well conditioned, in the like ord~r, since they 
have proved the boxes were broken. This en
titles them to damages. But it remained for them 
to shew the amount of these dam:lges, the ex
'tent of the -injury the defendant hlS done them. 
This amount was the quantity of the goods not 
delivered or their value : and this they were 
bound to do by legal evidence. 

TH E Y have shewn what remained in the boxes; 
to ascertain the deficiency, they have attempted 
to shew what goods were in the boxes, at the 
time of the shipment, by producing the invoice 
transmitted by the shipper. 

THIS invoice, the defendant has contended, 
could not be received : 

1. Because it could not bind the defendant. 
\ as an instrument of writing or a written contract. 
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SPRING 1811. '2. Because it could not be received as the 
Fir'st District. . 1 . f I 1 • 

- '--_y--.J evlC ence or testImony 0 t 1C s,upper. 
UUQUHARTS 1. Men are only bound by the contracts to 
nOB~;~ON. which they are parties; by the instruments of 

writing which they subscribe, or to the confec
tion of which they concur, or which they after
wards ackno,vledgc. ' 

THE defendant ,,"as not a p:trty to any con. 
tract resulting from this invoice. It WetS not 
subscribed by him; he di1 not concur to the 
confection of it; neithl'r, has he ever acknow
ledged its correctness. 

'III E invoice has therefore, no binding force 
in regard to the defcnd,mt. It is not to be read, 
as the evidence of a contract. 

II. It remains for us to inquire whether it 
can be read as the evidence, or testimony of the 
shipper: and this the defendant's counsel, has 
contended cannot be done, because, it is not re
gularly taken,: because, if it were, it could not 
be read, the shipper of the goods having all in
terest to charge the master, in ~rder that he may 
thereby discharge him::,clf. 

'I'll E testimony is not regularly taken, be
cause, it is not under oath-because, it ,~as taken 
ex parte. 

Testis injuratusfidem nOll flcit, says the ~odCf 
lib. 4. tit. 20 de jurejuranrlu ; zn notis. 

EVE R Y witness before- he is examined must be 
S7t'Orn. Esp. J'v: P. 728. Ley 31. tit. 16. Part. 3. 
cerca del jill. cap. de testibus et ibi gloss. hoc tit. 
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EVIDENCE must be given in the presence OfS,~RING. 18.11. 

1 . b .. b d F l'll'!,t Dlstl'lct. 
t le party agumst w om It IS to e use. or I....._-y--.J 

where the jury having withdrawn, called back UHQ,VllAUU 

one of the witnesses, who repeated his evidence, Ron~~~oN. 
altho' the evidence was the same, that had been 
given before, et non alia nec diversa, their verdict 
was set aside. 

Neither can, an argument be drawn ab illcoll
vctl~etlti from the difficulty of send~ng across the 
Ocean, to procure testimony. Till the 26th of 
George the third, bonds executed in the East
Indies, could not be proved without being 
sent thither, if the- subscribing witness resided 
there. In that year, a statute was made, making 
an exception to the general rule. 

IN Coghlan vs. JVilliamsoll , the hand writing 
of Steele the subscribin~ witness, who resided 
in the West. Indies, to a bond, was not allowed 
to be proven, till it was established, that the de
fendant had declared, that the' plaintiff could not 
recover, for the bond was executed on ship 
board, and that he could not get the witness :. 
thus acknowledging impliedly the execution of 
the bond. Douglas 93. 

LASTLY, the shipper's testimony is said to be 
objectionable, for if the goods were not put in the 
boxes or taken out 0 fthem, before the shipment, 
he would be discharged, if the plaintiffs were 
to recover from the defendant: as they could 
not have two compensations. 
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~~·lltNG. lB.1 L HO\VEVER, on the ground of the paper not 
hrst Dlstrlct. b . ... .. 
L--y---i elllg sworn to, It was lInposslble to recelVe It 
JJEI)O~,CURA- as evidence. 

TOll &c. 
"U8. IN the case of Ric!le and Richard vs. Broad-

B .... CHE & AL'sell, determined before the revolution, in Penn
sylva~ia, a dif:crent opinion was given, and all 

c account of sales uns\\"orn to, was admitted: the 
court saying the strict rules of evidence, were 
not to be extended to mercantile cases. But 
this is a solitary case which, being contrary to 
every precedent and principle, cannot be received 
by us as evidence of the law. For if the rule 
which requires that testimony should be on oatIl, 
that which demands that it should be taken in 
presence of the party, against whom it is to be 
used, and that which repels an interested witness, 
be strict rules, which may be disregarded in 
mercantile cases, it will follow, that the court 
have no rule in these cases, but the will or whim 
of the judges. 

MOTION OVERRULED. 

. Duncan for the plaintiffs. J. R. Grymes for 
the defendant. 

• I 

DEBON, CURATOR b'c. "s. BACHE 13 AL. Ante 160. 

Transfer?f By tIle Court. The Spanish authorities cited 
property, m . . . 
fraud ofthe in- support the plamtlff. TIllS was not a payment, 
lld,?lvent's 'dcre- in the ordinary course of business, but a transfer 
ltors, VOl • 

, of property, uncalled for by the defendants who, 
tho' they pressed for the paYJ!lent, appeared to 
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have no notice of their debtor's circumstances, S~RlNG. 18.1'1. 
. . • • FlI"st DistrIct. 

tIll the receIpt of the Instrument Intended to vest '-----v----l 
the property in them, and therefore, cannot be R.HIOZAY 

d h 1· . d h & .n. presume to ave so lCIte t e assignment- "V8. 

Tliis, therefore, was a deliberate disposal of pro- THE lVIAYOJ\. 
&c. OF N. OF,' 

perty, after the transferor had hecome insolvent, LEANS. 

with a view of giving the transferees an unpue 
advantage over the other creditors, and is con-
sequently a fraud on them, and void. 

JUDGMENT FOR THE PLAINTIFFS. 

RA.llfQZ.1Y C5 AL. ys. THE 1I1AYOR C5c. OF NE TV

ORLEANS. 

CONDICTIO INDEBITI. The plaintiffs were 'Vhether the 

kecI)ers of !!ro!!-shops, and for several years past, COl'poratliotn 
u '-' may eumu a c 

had paid the sum of one hundred dollars each, licens<:s for re
" h fl' Ii l' tailing liquors, mto t e treasury 0 t le CIty, or a Icense to re- bIlliard-tables 

tail liquors by the small measure, keep a billiard and boarding

table and a boarding-home or tavern. By con- houses? 

sent of the defendants, they joined in a suit, ~o 

recover back the greatest part of the money thus 
paid, on the ground that this general license had 
been forced upon them, the officers of the May-

,oralty, having made'it a rule not to grant licen-
ses for retailing liquors only, and to grant only 
licenses for the cumulated objects of retailing li. 
quors, keeping a billiard table, and an hotel, tav-
ern or boarding-house. 

THE above rule was admitted by the defen.~ 
. HH 
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SPRING 1811. dants' counsel tcr have been that which governed 
First Diso·ict. ' 
"-_-y--.J the conduct of the officers of the Mayoralty, but 

R.UfOZAY there was no evidence that any of the def~ndants 
&'V~,L' had made application for a lice~se, for the sole 

TUE MAYOR object of retailing liquors. Their licenses were 
Sec, OF N. OR- 1 d 'd . f h 
LEANS. not prot nee , nor eVI ence gIven 0 t e contents 

of any of them in particular, but the books of 
the mayoralty, which were produced by consent, 
shewed that the defendants were entered as hold
ders of a license for the three objects. 

Livingston for the plaintiffs. . The defendants 
contend that they have a right to receive this 

sum 

1. By the powers vested in them by the char
ter of 1805 : 

2. By those conferred on the cabildo, under 
the Spanish government and confirmed by the 
charter of 1805. 

1. "that are the original powers confer~'ed by 
the charter of 1805, as applicable to this subject? 

"COUNCIL shall have powers to pass bye-laws, 
" for the better government of the affairs of the 
" corporation, for regulating the police and pre-
" serving the peace and good order of the' city:· 
(C provided that no such bye-law be contrary to 
" the charter, to the constitution of the U. S. or 
"the laws of the Territory.-They shall have 
" power to raise by tax, in snch manner as they 
~' shall deem proper, upon t~e rea.l and personal 
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-'-' estate, within the said city, such sum as may S:RING, IB,11. 
, b fi l' I . . & First Distnct. , e necessary or 19ltmg, pavmg, c. "---y---..J 

" Provided that the said Mayor, &c. shaH not RA&MOZAY 
AL. 

ec have power to regulate the price of any other -118. 

"provisions than bread or the price of mer.- TIlE MAYOIl. 
,. '&c, OF N. OR-

" chandize brought or imported into the said LEArlS, 

" city.-Nor to tax butcher,s or bakers, nor carts 
"nor drays, otherwise thaI) for the licenses 
" herein after provided for. 

I'The Mayor shall licence all taverns and board
" ing-houses, hackney coaches, carts and drays, 
" subject to such restrictions, as the Mayor and 
~, City Council shall by ordinance direct. And 
" the Mayor shall be entitled tq receive for every 
I' license, the sur:n of twq dollars and an half.l' 
Act of F~bruary 17, 1805, eft. 12. sec. 6 and 11. 

THIS charter, like all other statutes in dero~ 
gat ion of general law, erecting new jurisdictions 
and vesting new powers, ought to be strictly 
construed. 

THIS power, to wit: that of taxing, being one 
of the attributes of sovereignty, shall not be pre. 
sumed to be granted, but by express words and 
Ehall never be enlarged by construction-Thus 
in the present instance, a power is given to tax, 
but it shall be strictly confined to the objects 
expressly designated, viz: real and personal es
tate. A power is given to take two dqllars and an 
half, for a license; it shall not ~o beyond that ' 
sum. 
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SPRING 1811. TIlE council are authorised to make "bye-
First District • 
'-__ ,,-_-..1 " laws, for the better government of the affaIrs 

RA.\lOZAY "of the corporation for reffulati1l'r the police anel 
&c. AL. ' " '~r. 

11.'. " preserving peace ~Ild good order." fhelr bye-
THE 1\1.\ yon laws must have no other objects, nor will these 
&:c. OF N. OR- • ••• • 
LEANS. general expresslOns authorIse an ImposItIOn ad 

libitum on taverns or any other profession or 
calling, more especially as the means of obtain
ing a revenue to carry these objects into effect, 
are pointed out in the charter by tax on real 
and personal estate. 

TH E expression used in the clause giving 
power to the :Mayor to license, "subject to such 
" restrictions as the Mayor and city councjl, shall 
" by ordinance direct," evidently relates to the 
restriction of number, to the .jules which may 
be made, for regulating the conduct. of innkeep
ers as to the time their houses shall be kept open, 
the security they shall give, the duration of their 
licenses, and other objects of the like nature. 
But in this C:lSC, it cannot by any reasoning, be 
made to apply, as the only ordinance produced 
is one made within the last of the four years, for 
which we claim a return of the imposition. 

Tn E only remaining argument is drawn from 
the proviso, that the lYIayor &.c. shall not have 
power to regulate the price of merch:lndize, 
provisions, &c. nor to tax blltc!zers or bakers, nor 
carts nor drays, otherwise thal1 for the licenses 
therein provided for. The taverns, it is said, are 
omitted here, aml therefore, there is a right to 
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ta'x them. This is strange reasoning and wou Id ~:"'; ~. '~' ; 1.11. 

go to permit an indefinite tax on any partieul \l' ~ . ' .• : . ~ ',5 
calling, profession or trade, except l.mtc/zers, oak E \.,.' . Y 

E~ 
ers, carts and drays. Physicians, merchants,' 
shop-keep :rs, lawyers, tradesmen of every des- TIlg , \ VOR. 

. . d 1- bi b- d Sec 01' ,-i. VR-cnptIon, are ma e Ia e to an ar Itrary tax, an LE:I.:-.'S. 

the whole expcnc.es of the city may, be thnm'l1. 
on one description of citizens ( retail shop-keep-
ers for instance) who may not happ~n to hwe a 
proper interest in the city council. This i'i cer-
tainly a power which shall not be supported by 
implication, nor without the most express grant. 

I T is also worthy of remark that the charter 
gives a power to make such bye-laws only, as 
shall not be contrary to the COllStitution of tile 
U. S. If this means any thing, it must mean that 
the bye-laws shall not be contrary to the regula~ 
tions of the ,Constitution of the U. S in pari 
materia: otherwise, it is difficult to conceive ho\v 
the bye-laws of a corporation can be contrary to 
the Constitution of the U. S. If this be the case, 
then the power contented for, would be forbid
den by the section which declares that all du~ 
ties, -impositions and excise, shall be equal. 

. THI s first point has not bec:'u strongly urged, 
and I think we may safely say, tint there is no
thing in the law of 1805, incorporating t!le city, 
which vests in the. defend.mts, the right of ex
acting an arbitrary sum, fro III any particular r.ro
fession or trade. I think it goes further and, by . 
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S:RING. 18.11. designating a sum to be paid for a license, ex
First District. I d 11 l' . . I h b 'd h ~ "----y---l cues a ot ler ImposItIOns. t as een Sal t at 

RAUOZAY this sum is only a perquisite of the Mayor, and 
f,c AL. I r I . .. b 

V8. t lerelore, not a tax. t IS a perqUIsIte, ut not 
THE l\1A YOR less a tax; the application is indifferent to the 
&c. O~' N. Oll- 1 h h' . h k 
LEANS. person W 10 pays, w et er It goes mto t e poc et 

of ,the Mayor or the coffers of the corporation, 
makes no difference to him. 

II. If the city then have no original power 
given them by the act of incorporation to lay this 
tax, can they derive it from any former powers 
of the cabildo, confirmed to them by that act ? 

THE 13th section enacts "that all the estates, 
" whether real or personal, the rights, dues, debts, 
"claims, or property whatsoever, which here
'" tofore belonged to the city of New-Orleans, 
" or was held for its use by the cabildo, under 
" the Spanish government, the municipality, af
" ter' the transfer of the province, i.n the year 
" 1803 to France, or the municipality now ex
" i~ting, which has not been legally alienated or 
" lost or barred, shall be vested in the said Mayor, 
" &c. to be enjoyed, received, collected and sqed, 
~, by them and their successors forever." 

HERE, three enquiries present themselves; 

1. 'Vhethcr this power of taxing inns and 
taver~s, supposing it to have been legally exer.,. 
cised by the cabildo, is by this section vested in 
the Mayor, aldermen and inhabitants of the city 
of New.Orleans. 
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2. vYhether it was ever vested in the cabildo, SPRING 1 S II. 
. First District. 

and to what extent. "---y---' 

3. vYhether, if it were vested in the cabildo, REMOZAY 

" ,. h f &; AL. It was not lOst, pnor to t e act 0 1805. VS. 

I. The words are rtglzts, dues, debts, claims, THE MNAOYOR 

• . &c. OF • R-
or property ·whatsoever. 'Vhat IS the tlung con- LEANS. 

tended for? A power to tax a particular des-
cription of persons-will this be given by the ex-
pression rights, which is the one selected as con· 
:veying it ? It may, I think, very reasonably be 
doubted, more particularly as this term may be 
fully satisfied without recurring to the broad ex-
position which is contended for, as there are 
among the objects secured to them, certain rights -
strictly 1)0 called, such as a right to a perpetual 
rent, &c. The observations befOl"e made, as to a 
strict construction of this kind of grants, will here 
forcibly apply. Suppose the cabildo had for-
merly the power of laying all kinds of taxes in 
the most unlimited manner; and this charter 
had no other clause on that subject, th:m the one 
now under discussion-would these general words 
have revived the right of taxation? I~ is belicY-ed 
they could not. This is certainly a political flower, 
and I think the true construction of the clause 
in question, is that it transfers from the 'cabildo 
to the corporation, only jWivate rights: a~ opin-
ion which, I believe, will be strenghtcned by 
a consideration of the context. "All the estates 
"and rights, dues, debts, claims, or property 
~ whatsoever, Which, heretofore, belonged to the 
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S':'~,G 1811." city of New-Orleans, or ,vas held for its use." 
T.':· Di"trict 
~~ .. _~ Now the terl1l~ "belollged" ar.d htld for its use" 

• :·)dY evidently <Ipply to jJrrvate jJrojJerty, not the 
;:, '~~' po~ver of ta;x:ation.-

'7El.. -iAYOR BUT, if til<::::;.e words should be deemed suffi~ 
~~.t~;-.:~· Ol~- ciently operative. to vcst the power, they can 

give no more that was legally exercised by th~ 
cabildo, and not even that, if it sInH appear to 
ha', c LJeen lost, at any time before the incorpo
ration.-

II. '\IV c must enquire then, whether this power 
was ever legally vested in the cal?ildo-to what 
extent, and whether it has not (ifit ever existed) 
been lost by the events which took place prior to 
the passage of the incorporating law.-

To prove this power legally vested in the ca. 
bikIo, an ordiriance is produced promulgated by 
O'Reilly in 1770, in which he says, that pursuant 
to the spirit of the, 1st law of the 13th tit. 4th 
Book of the laws cif tlu: Indies, he should pro. 
ceed to assign to the city of New-Orleans, the 
corporate property (proprios) necessary for 
the city expences. That therefore, untill his 
majesty should pronounce thereon, he had as. 
signed, inter alia, 40 dollars, which each of the 
12 taverns, (taberT/as) which are permitted in 
the city arc to p~ly annually.-Also, other 4.0 
dolla.rs, which, each of the six billiard-tables, are 
to pay annually; other 40 dollars, to be paid an~ 
Dually by the house in which lemonade and other 
l'efreshments are sold, and 20 dollars, which are 
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annually to be paid by each ,of the six inns or SPRING 1811. 
First District. 

eating houses (posadas.) L-----v-J 
• - • RAMOZAY 

. Now by referrmg to the law, the spint of « AL. 

which Mr. O'Reilly thinks will warrant his trans- T 'VMs. 

Ii · h' .. . HE AYOn 
errmg t IS power, It wIll be found that neIther &c. OF N. On. 

the letter nor the spirit, will bear this construe. LEANS. 

tion. The law reads as follows: " The vice.roys 
" and govemors who have the power, shall de-
" signate to every. town and place, which shall 
" be newly founded and settled the lands and lots 
" (tierras y solares) which may be necessary, 

, " and which may be given without prejudice to a', 

" third person or corporate property (proprios) 
"and shall send us an account of what shall 
" have been designated and given to each one, in 
"order that we may order it to be confirmed." 
This law was applicable only to newly founded 
cities; the spirit, however, might without a forced 
construction extend it to a city acquired by con~ 
quest or cession: but, neither the letter nor the 
spirit, could ever authorise the transfer in favor 
of a city of the right of taxing. The words are 
explicit, shall designate lands and lots, and those 

I 

only on condition of their being confirmed. 
There is also, a positive prohibition on this sub. 
ject, contained in the 1st, law, 15 tit. 4 Lib. of' 
the law if the Indies. "We ordain that no com
" munity, nor individual of whatever state, dig
" nity or condition he may be, shall impose any 
~~ excise, duty or contribution, without our special 

Ix 
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SPRING IHI." license unless it be ill the cases permitted by 
First Districto' . 
~ " law and the laws of thIS book, and we revoke 

RuwzAY "and hold for null those which shall be intro
& AL. 
"8. " duced in any other manner." Here then, it ap-

THE l\lA YOR pears that the law which the governor cited as 
&c. OF N. OR-. h· Ii . 1 bOld d·d 
J.EANS. 'hIs aut onty or vestmg t le ca 1 0, 1 not 

give it him. and that he was moreover express
ly forbidden by another law, from exercising it. 
If he had not cited his authority, the court might, 
perhaps, ha\'e'presumed that it was duly exer
cised, but since he has done so, they are bound 
to examine it.-,-If the grant, therefore, was made 
by an officer who had no power to make it, no
thing passed by his grant, no power was legally 
vested in the cabildo, and of course, nothing lvas 
transferred to the corpo,ration of New-Orleans, 
by the territorial act. 

BUT if h~ had the power, the grant was made 
subject to the confirmation of the king, and that 
confirmation has never been obtained : it is, 
therefore, void. See the words of the act I have 
quoted, the governor" shall send an account of 
what shall have been designated that we mayor.' 
der it to be confirmed"-O'Reilly's ordinance too 
contains the s.ane claim., 

BUT, if this power was legally vested in the 
cabildo, what was the extent of that power? 
Clearly, I think, no greater than is warranted by , 
the words of O'Reilly's grant, that is, 40 dollars 
on twelve taverns, six billiard-tables, one coffee. 
house; and 20 dollars on six eating houses. 
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There is no reason of policy, or' probable intent ~:Rem. 18.11. 
hrst Dlstnct 

of the g-rantor, that will amhorise an enlarging '--y--..J 
construction. All these are for nalTowing it. RHlOZA Y 

. . & AL 

1. Policy. It is certainly contrary to every 7J.9 •• 

rule of public policy, tInt a temptation should THE MAyDa 

b h ld ' d' b &c. OF N. 0&e e out to mtemperance an gammg Y LEANS. 

multiplying the opportunities for indulgence in 
them. Such would, und.oubtedly, be the effect 
of suffering the same persons, who draw a re-
venue from these sources, to encrease the numb-
er. Public policy too, would, I think, be for a 
narrowing, rather then an enlarging construc-
tion of a grant, that trenched even in its strictest 
construction on so important an attribute of so-
vereignty as the right of taxation. 

2. Probable intent 0/ the legislator. This is 
referred to, by the best writers as the surest test 
of the true meaning of an act. It is to be gathered 

. first, from the words "the twelve taverns, that 
are permitted in this city." Here pJ.ins seem to 
have been taken, and certainly several words em
ployed which would have been useless, if the 
construction contented for was the true one. \Vhy 
speak of. the number at all? vVhy recite that 
that number was permitted? But to restrain
when a single word would have given the en
larged construction. Forty dolLtrs on all the ta
verns which shall be kept" would hwe been 
the natural and obvious expression: if the en
larged construction had been the true intent, and 
the restrictive expressions shew, as strongly as it 



25~ CASES IN THE SUPERIOR COURT 

S:RING. 18.11. is possibl~ for words to do, the limited nature. 
F.l'st DIstnct. f h 'f I' . 1 . 
'--.... y----' 0 t e power-l too t le ll1convemences w nch 

HAI\IOZAY I have pointed out, under the head of public po-
&c. AL.. 1 1" b 

VB. hcy, wou d resu t, It IS not reasona Ie to suppose 
TUE MAYOR that it was .the intent of. the legislator to per
lIcc. OF N.OR- . 1 
LEANS. mIt t lem. 

IF, therefore, the grant be valid and vested any 
. right in the c~bildo, it ,vas only for the objects 
specified in the ordinance, and cannot be extend
ed beyond them.-Should I, however, be again 
mistaken in my reasoning, and should the court 
think the cabildo was not by the ordinance con
fined to the specified number, yet they had no 
right to exact al'!.y thing beyond the forty dol
lars per annum, imposed by that grant upon tao. 
verns. Here again, we must recur to the pro
bable intent of the act, and from the words of 
the instrument, as well as the nature of the thing, 
there is every reason to be~icve" that the intent 
was to keep the several licenses separate, and 
they were kept so during the whole of the Span
ish government here, except in' a single instance, 
that of billiard-tables being kept in boarding_ 
houses, (posadas) not taverns (tabernas.) \Vhere 
they were joined in thi,s manner, the two taxes 
or sixty dollars were paid, and this is the highest 
sum ever received before the year 1805, and that 
only in case~ where the parties applied specially 
for the two licenses to keep a billiard_table and 
a boarding house. 

N ow it is attempted to make another stride, 
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and not only cumulate the whole of the taxes on S:RING. 18.11. 
, d"d I d "h I I' b Flrst Dlstflct. an 111 IVI ua eSIrmg t e severa Icenses, ut, '--y--' 

to impose the taxes of aU three on an individual RAMOZAY 

desiring only one-the clerk of the Mayor tells \~~. 
us that no individual, desiring a license to retail THE MAYOR 

1-· h h fi h' 1 h &c. OF N. ORlquor, can get any ot er t an one or w IC 1 e LEANS. 

must pay 100 dollars, and which in the opinion 
of the witness, gives a right to keep an inn, a 
boarding-house a coffee-house, and a billiard-ta--
hle, but which from an inspection of the license 
as filled up, gives no such right. It is simply to 
keep a tavern. It is true there is also a clause, 
that if in addition to the tavern he keeJJS a boarel-
ing house, he must comply with the regulations 
of the police on that subject. This however gives 
no license for keeping a boarding-house, nor 
would it be a defence in a suit brought for the 
penalty ( if there be any) for keeping one. But 
even if it should give these, and even other rights; 
it is surely an imposition to make a man pay for 
that which he does not want: before you will give 
him that which he does, and the Mayor might 
just as well refuse to give a license to an hackney 
coach-man, unless he would also take and pay for 
a marshall's warrant, the commission of scaven-
ger and the liberty of keeping a billiard-table, 
tavern and eating house in his coach. 

I T was admitted on the first hearing and will 
appear by the books of the corporation that the 
licenses of the plaintiffs were simply tavern li

censes and that they paid for each of them one 
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SPRING 13 I I. hundred dollars per annum. So that they are 
}'irst District. . • 
~ at any rate ltltItled to a rdnrn of 60 dollars per 

RAlIlOZAY anIlum ilIeooally exacted if the powers of the 
&; AL. .' 0 .' • 
"8. cabIldo are vested 10 the corporatIOn and those 

THE MAYOR powers were legal. But I contend further 
&c. OF N. Olt-
LEANS. 3. That the power of taxing taverns, even if 

it were vested in the cabildo, has not been trans
ferred to the corporation, because it comes with
in the exception, in the latter part of the clause. 
It is one of those rights, if it be one, which are 

lost or barred. 

TH E power of taxing is a political one. It is 
an essential p:lrt of the sovereignty of a nation. 
Iiowever they may delegate it for particular pur
poses. that delegation. call last no longer than 
while that government retains the sovereignty. 
When that so\'\::reignty is lost, either by cession 
or conquest, it goe& uninclluix'red into the hands 
of the acquiring power, unless there b~ some 
special rehervation. Now, here the only reser
vation in the treaty, is that the inhabitants shall 
be preserved in the enjoyment of their liberty, 
property and religion: 1I0thing even by implica
tion in favor of this delegation of sovereign PO\V
er, therefore, as the whole sovereignty was ceded 
first to France and afterwards to the United Sta
tes) they mu~t take it unincumbered. The power 
( or right, if they prefer so to call it) of laying 
this impo~itioil is one of those which were lost by 
the political operation of the double transfer and 
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is, therefore, one of those expressly excepted ~:RING. 18.11. 

b· I . . . 'f . b d 1, Irst District. 
y t le act ot mcorporatlOn, even 1 It e prove '--~ 

th3.t it was legally vested in the cabildo. And' RF.MOZAY . 

I .. h II & AL. t le corporatIOn mIg t as we. now pretend to V8. 

the nomination of the judges, because the ca- THE MAYOR 

b'Id I d h . If' I .11 1-1' &c. OF N. ORlOla t e rIg 1t 0 electmg t le .Illcatues, as LEANS. . 

they can now pretend to lay a tax on the taverns, 
because the cabildo had that right. The right 0.1' 

appointing to office is not more inseparable from 
sovereignty, than the right of laying a tax: neither 
can be exercised without the express delegation 
of the sovereign de facto. And both have there-
fore been lost by the transfer of dominion and, 
of course, are not included in the act. 

I have endeavoured to shew 
I. That, neither by the words nor the spirit 

of the act incorporating the city, any general 
po·wer of taxing taverns or other objects specifi
cally is given. 

Awn that in this instance, it is particularly 
restrained to the sum designated to be paid for 
the license. 

II. That' this power is 110t given by the re
ference in the 13th section, to the rights "csted 
in the cabildo. 

1. Because, the , ... ords of the act of incorpo
ration, are 110t sufficiently operative to vest these 
powers. 

2. Because, the cabildo itself never rightfully 
held them. The governor having 110 power to 
grant, and his grant wanting confirmation. 
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~~RING • 18.11. /3. Because, if the cabildo ever had such a: 
First District. . 1" d lId '--y--l power It was mllte to on y twe ve taverns an 

RAMOZAY at any rate only to the exaction of 40, not 100 
&; AL. d 11 

1)8. oars. 
TUE l\h YOR 4. Because this power is one that comes with
&c.oFN.OR-. h : 'fh 'h Q_' h'hhd 
LEANS. 111 t e exceptIOn a t ose rIg ts, ~c. W IC ~a 

been before the passage of the law barred or lost. 
THERE remains only one objection to our 

right of action. It is said that this sum has been 
voluntarily paid, and that volenti not fit inJuria.
There are two answers to this objection, one is 
contained in the authority used to support it. 
Evans' essay on money had €:J'e. says, that this 
objection can not avail where the money has been 
taken to permit the enjoyment of a natural right. 
Now every man has a natural right to pursue such 
profession as he pleases, provided it b,e not im
moral or immediately injurious. If therefore, 
any person cI::. iming a power to restrain this right, 
5ha11 exact money for it, and it afterwards ap-
pears he has no such power, the money may be 
recovered back. N ow tho' the corporation have 
a right to restrict th<:,: number of inns, yet they 
have not yet done it. And the trade is, therefore, 
free to all. 
. TH E other answer is, that whenever money 
has been paid, by one party bona fide to another 
,vho innocently or designedly mistakes his power~, 
it is subject to repctitio;l. 

I T was sugge~ted from the bench, that if the 
right to tax taverns was limited to twelve, that 
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then all the others acted illegally in procuring S~RING. 18.11. 

h · l' cl . . .. . Fil'st District. 
t elr Icenses, an as partlczpes crzmmls, cannot '-_-y--.J 

recover the money they have paid. But, there RAMOZAY 
. & AL. 

can be no particeps criminis, unless there be a 'V.~. 
corrupt or criminal intent which is not sugo-ested THE MAYOR. 

• ..' 0 &c. OF N. OR-
agamst the plamtlffs. And as strong an answer LEANS. 

is, that altho' the cabilclo should be limited to 
recover the tax upon only twelve taverns, yet, it 
by no means follows that all the others are illegal. 
They will not become so, untill some law has 
been passed, restricting the number, which has 
not appeared. 

Aforeauand Duncan for the defendants. ,\Ve 
are not unwilling to admit, with the plaintiffs'· 
counsel, that the charter of the city of New.Or. 
leans, like all other statutes made in derogation 
of the general law , ought to be construed strictly: 
but we cannot join him in his assertion, that the 
power of taxing, being one of the attributes of 
the sovereignty, is not to be presumed to be 
granted, but by express words. -For, in the case of 
Bla1lc ~' al. vs. the k[ayor 0'c. ante 125, the 
court s~lid, that corporations, the charters of which 
are siknt as to the right of laying taxes, must 
have that right, as an incident to their incorpo-' 
ration: that it rises ex necessitat rei, and as the 
government of a city, cannot be supported with-

. out money, and as money cannot be raised with. 
out taxes, the authority to govern necessarily. 
draws with itself that of laying taxes. 

KK -
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~~RING.18.11. THE corporation is very far from raising'itll 
I'lrst Dlsti'lct. • 'h' I fl' . d fi . 
'-_-y---.J pretentlOl1S -to t e ng it 0 ayll1g -any III C l1ltc' 

• RAMOZAY tux on any callillg or profession, or to lay any 
& AL. 

718. tax on any profes~ion, which is not speci:llly and 
TUE l\I.'l.YOI~ expressly li4ble to t~lxLltion, under their charter. 
Sec. OF N. On· 
LE.\NS. IT is under the 13th section of their act of 

incorporation, cited by the plaintiff~' counsel, 
ante 246, that the defendants conceive they are 
authorised to retain the money" hich the plain
tiffs have paid them, for their respective licenses 
to scllliquors, keep a billiard. table and boarding. 
house~ 

TH A T section vests in the defendants all the 
rights whieh heretofore belonged to the city 9f 
New Orleans, and our adversaries have shown, 
that in the year 1770, the city was endowed with 
the right of receiving 40 dollars, for each tavern 
and billiard-table, and 20 dollars, for each of the 
boarding-houses which were then establbhed and 
allowed, within the city. In this clause, the tax 
has appeared to them fixed and definite, and the 
keepers of taverns, billiard-tables and boarding. 
houses, expressly pointed out, as the persons 
frqm whom it might be exacted. 

I T is thought useless to inquire whether 
O'Reilly exceeded his powers, and wrongfully 
construed the Spanish law, under which he as
'sigued the jJroprios of the city. It suffices for 
us that he made the assignmcl1t, and that the 
right assigm:d was held by the city, under his 
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grant, a~.long as the country remained under S~RING.18.11. 
h d .. f S' 1'h f . First District. t e ommlon 0 pam. e act 0 mcorpora. '----y-_......J 

tion vests in the IVIayor &c. all the rights........ _JlA;\lOZA Y 

7.vhiclz heretofore belontJ.ed to the city of JVew- \!.L. 
Orleans. The right of receivin!! the tax, belong- THE MAYOR 

.:> • &c. OF N. Ol:}.-
ed, at least d~ facto, and we contend de Jure, to L£AN~. 
the city. It was therefore gran~d by the charter~ 

THE right of taxing is; not claimed: but only 
that of receiving a tax already imposed. So th~t 
the law of the Indies, cited by the plaintiffs] wa~ 
not violated. . 

O'REILLY'S assignment, of the proprios, is 
expressly made, till the king's pleasure shall be 
known. It had, therefore, an immediate effect~ 
which might be suspended or destroyed by a con: 
trary declaration of the royal will. The king's con· 
firmation was not essential to its validity~ it per
haps would have hac1 no other effect, than to 
strengthen the assignment, so as to take it out 
of the governor's power to make any alteration, 
which, till after the royal confirmation, he perhaps 
might do. Eadem modo quo quid callstruitur, 
eadem modo destruitur. 

BUT, it is contended that the assignment did 
not authorise the city, to collect any money from 
a greater number of taverns, billiard. tables and 
boarding-houses, than that mention.ed by O'Reil
ly. .Policy seems to require, it is s,id, that the 
temptation to intemperance and gaming, should 
not be encreased, by multiplying the opportuni
ties of indulgence; which would be the yff~C;~ 
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SPRING 1811. of suffering the persons who draw a revenue from 
First District.. ' 
L __ y __ J these sources, to l11crease the number. 

HAMOZH TA V E RNS, billiard-tables and boarding-houses, 
&c. AL. 

V8. were licensed under the Spanish government,. 
THE MAYOn by the goverIlor : so that the officers of the city, 
&c. OF N.Oa-
LEANS. who drew a revenue from them, could be under 

no temptation improperly to increase it; for they 
were without the power. 

As the population of the city increased, new 
houses ,,;ere licensed, and as the wants of the 
city kept pace naturally with the increase ()f 

its inhabitants, it was in the order of things, that 
the sources of its supplies, should also be mule 
tiplied. It would have been hard, when the 

number of these houses was doubled, that a half 
of them alone should be mulcted. 

O'REILLY subjected all the taverns, billiard. 
tables and boarding-houses, at the time in the 
city, to the tax: and when new ones arose, it was 
right for the city to say, they should pay also.' 
Ubi eadem est ratiq, eadem est lex. ' 

THIS, no donbt, is the construction that \ve 
would give to the assignment, if we were not 
furnisht:d with complete evidence, that it was the 
one wbich prevailed as long as the Spaniards 
-had possession of the country. This appears 
from the return of Don Juan de Castanedo, ma. 
yordomo de proprlOs of the city, a short time be. 
fore the cession: from which it appears that there 
were then sixty two keepers of ta.bernas in the 
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city, paying the 40 dollar tax each: ten keep- S~RING. IS.H. 
, First DIsu"ct ' 

ers of posadas and billiard.tables, paying 60 dol- '--_y_~ 
lars each: eight keepers of billiard. tables, paying RUIOZ.".Y 

40 dollars each and eight keepers of posadas & "V~~. 
paying 20 dollars each. The assignment was THE l\h YOR 

h h 1" d . d I &c. OF N. Oa-
t ~n, t erelore, construe to exten to al taverns LEANS. 

&c. existing at the time of the collection. Opti-
ma est cotemporanea expositio. 

I T is next contended, that the corporation has 
no right to cumulate the permissions of keeping 
a tavern, billiard-table and boarding-house. 

THE return of the mayordomo is evidence 
that such a cllmulatioh prevailed in the case of 
boarding-houses and billiard-tables. In addition 
there is a.resolve of the cabildo, on the represen
tation of the mayordomo, authorising the cumula
tion of these several taxes, on a license for the
several objects. 

AN . ordinance' of the municipality during 
the short time, that the province of Louisiana 
was in the possession of the French; fixes the 
tax on taverns, cabarets or grog-shops, at 60 
dollars per annum. 

AN D an ordinance of governor Claiborne, of 
the 25th of February, 1805, while he exercised 
the functions of governor-general and intendant, 
'authorises the municipdlity to give licenses to 
keep coffee. houses, inns, billiard-tables and grog
shops, and appropriates the tax imposed on each 
of said licenses, to the use of the city. . 
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SrRtNG 1811. So that the rip-ht not of taxino- but of rc. 
First District, " • 0 , o~, . 
'--y----J celvlllg taxes Impost-d on, taverns, bIllIard.tables 

RAMOZAY and boarding.hou<;es, belonged to the city of N. 
& AL. 0 I I'" d' I V8. r cans,. at t le tIme It receIve Its present c 1ar-

THE l\iAYORter and "';lS therefore confirmed by it, unless it 
&c. OF N. On. b h h' 1 b l II t' d UANS. can e sewn t at It /las een ega y a zenate , 

lost or barred. 

The plaintiffs' coun:;;el contends, that the power 
of taxing is a political one, an essential part of 
the sovereignty, which must, by the cession have 
passed to the United States. There is certainly a 
difference between the power of taxing and the 
right of receiving the produce of a tax, already 
imposed. This right the city never lost, for they 
exercised it without interruption, under the Span
ish, French and American governments, till it 
was confirmed by the charter and ha' e ever since 
continued to enjoy it under that instrument. 

l\J.H TIN J. The city having enjoyed the right 
of receiving a tax on billiard. tables, taverns and 
boarding.houses, during a period of upwards of 
forty years, the whole time that it' was under 
the dominion of Spain, that right would be con~ 
sidered as one of those to '"/hich the legislature 
made a reference by the words, rig/Its ...• -wldch , 
heretofore belonged to the city, even if it we,re 
cle:.u'ly proved, that O'Reilly had exceeded his 
authority. 

THE number of taverns &c. which existed 
at the time of the assignmcf.t, appears to me to 
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have been inserted, to describe rather than to S:RING. 18.11. 
• • ., Flrst Dlstl'lct. 

IInllt, the objects of taxatIOn. The reason of the ~ 
thing, and the cotemporancous construction of RUIOZAY 

the officers of Spain, lead to this conclusion. The & :;~. 
act of 1806 ch. 10, which lays an imposition on TIlE MAYOR 

. h' h . . l' dl . &c. OF N. OR-taverns Wlt out t e CIty, Imp Ie y recogmses LEANS. 

the liability of those within, to a tax for the be-
nefit of the city. I feel no difficulty, therefore, 
in saying that the city may exact the tax from 
every tavern, billiard-table and boarding-house. 

WHETHER they may cumulate two or the 
three taxes in one license, is a question which 
must surely be answered in the affirmative, in 
every case in which the applicant for a license 
desires it for the cumulated objects. As it ap
pears from the books of the mayoralty, which 
.have by consent been read in e\'idence, that a 
license authorising the plaintiffs respectively ~ to 
keep a tavern, billiard-table and boarding-house, 
was received and paid for, by each of them, and 
there is no pro~f of an application for a limited 
license, the court c:mnot presume, that the 
plaintiffs werc not ~atisfied therclVith. They 
ha:'e cnjoyed the faculty for which they have 
paid. 

I am, howevcr, 110t ready positively to say 
that, if it were in proof, that one' of the plaintiffs 
'had made application for a license to sell liquors, 
keep tavern, tab~ma, and expressed his unwill
ingness to receive one, authorising the keeping 
~ a billiard-table, &;c. and on the refusal of the 
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~:IUNG. 18.11. officers of the Mayor, had yielded to the neces~ 
l'm;t IJI~trIct.. d k l' d 'd ~ h L.-...,,..----' SIty an ta 'en a lcensc an pm lor t e CUffiU-

H,U.;Ol..H lated objects, he could have been relieved .. For, 
\~~ it would have, perhaps, been his duty to apply 

THE l\iAYOR to the Gity council, who might have considered 
&c.oFN,OR' I , 1" d' d d 
LEANS. 11S app lcatIOl1, an glven or ers to accomo ate 

him. 

NEITHER is it very clear, that this cu:inu~ 

lation is an extortion. No one has an absolute 
right to demand a license. The city council 
might from reasons of policy confine to boarding
hopses, the sale of liquors and the keeping of 
billiard. tables. By confining to a small numb
er, establi~hments which have a tendency to 
promote noise and disorder, the vigilance of 
the officers may be more succcs!:>fully employed. 

It is true, the pa~sing such ordinance might 

be attributed to motives of avarice. But impro
per viewb will not be presumed in a body of ma
gistrates, while correct ones naturally preselit 
themselves. \Yhethel' it would increase the re
venues of the city, ib a problematical question. 
Many whu willillgly would take a license for 
anyone of thebe objects, would abstain from'it, 
if it couid not be obtained without being joined 
to the others. 

LE W I S J. 1\either of the plairitiffs is entitled 
to relief, ullless he :,ht:w th.lt his ~.ppiication was 

for a single license. If he took one for the cum,u
lated objects, on the presumption that a single. 
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one could, by no means be obtained he must SPRuiG '1811. : 

f '1' h' ,,' b' ", .' ," First District. 
at m IS applIcatIon to e reImbursed, because ~ , 

he has neglected to provide the evidence of the EMkRSON 

h,justice, which he contends 'has' been done: to L~~~~o. 
him. 

~ I cannot join, however, in the opinion that' 
the City cquncil may lawfully withhold a license' 
for one of the three enumerated objects, with a 
vie,,, to' raise the tax ,on it, by compelling the 
applicant to take one fot the other two also. 

CUR. ADVIS. VULT. 

-.;~-

EMERSON vs. LOZANO. 

~ JUDGMENT being had in the parish court, Party, disabled 
, h d Co d h b lId' ,timely to pray agamst t e elen ant, W 0 was a so ute y . IS- an appeal, reo 

abled to attend to his suit, by a violent sickness, lieved. 

in the paroxysms of which he was frequently deli-
rious ; after the time during which a~ appeal ~otild 
be successfully prayed, so as to prevent the exe-
cution issuing, he moved for a certiorari to bring 
up the record of the suit, and a superseiteas to 
the sheriff: upon affidavit of merits, stating the 
deranged situation of the affair,S of the plaintiff, 
'\yhi~h rendered it doubtful ~hat, in case of suc. 
cess; the defendant might obtain his money back" 
if ,he paid it to the ,sheriff. The defendant further. 
offe;ed to pay the amount of t~e judgment in the; 
clerk's office, on the court making an order that 
it inig~t remain 'there; ti1~ the appeal waS 'de-, 

LL 
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S:nING .- 18.1 l'l:ermined: The defendant had no counsel in the 
First District. . 
'--_y--..J parish court, being himself an attorney. 

SYNDICS OF 

SEGUR 
. 'V$. . 

BnOWN. 
By the Court. Since the defendant offers to 

l;~y the m~ney into court, it w~uld be wrong in 
the court not to hold him, thereto. . 'Vhen the 
merits of the cause are sworn to be' with the par
ty who seeks for a reconsideration of the case in 
this' court, and it' clearly appears that without 
any ~atches on his part, and by events not with",. 
in his control, he has been disabled from pray
ing ·the appeal in due time, so as to prevent the. 
issuing of the execution, this court will re
lieve against the accident, if the applicant be 
ready to phlce his adversary in as safe a situation, 
. as if the application had b~en made below in due 
time. 

IVloTION ~LLOWED. 

Livingston for the motion. Depeyster contra. 

SYNDICS OF SEGUR vs. BROTVN. 

Referees n!ay Tins suit having been submitted to referees, 
repoI't speCll~I. I 
Iy. under t Ie acts of assembly of 1804, c. 2. s. ,2. 

and 1805. c. 26. s. 20. They made a report, 
stating the accounts of the parties, referring the 
determination of the question that arose up?n 
them, to the court • 

. ]~f(Jzureall, moving that the .account.might be~ 
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. recommitted. The referees ought to have finally SPRING 1811. 

d I h I 
., First District. 

pa~se on t le woe matter In dlspute. "----y--.....J 

Duncan contra. By the first act, the referees -are 
to state the accounts, and report their opinion 
thereon to the court. By the latter, they are to 
make their report, "which shall be conclusive 
"as to the state of such accounts, if the same 
" shall be confirmed by the ·court." 

• 
By the Court: An award must be final, be~ 

_ cause the arbitrators are the judges whom the' 
parties have chosen for themselves. No(so, the 
report of referees, who are onlyappoi~ted to ease 
the court of the labour of scrutinising long-and 
intricate accounts. This is the principle of tlie 
Spanish law: no se han de nombrar para ningun 
articulo que consista in 0 DE R E C II 0 ; but, en. caso 
que cOllsista en cUrenta' ,0 tassacion,_ 0 p.ericia de 
persona 0 arte. Cur. Phil. 89. n.26. 

MOTION OVERRULED. 

SYNDICS OF PORTAS vs. PAIMBOEUF. 

SYNDICS OF 

PORTAS 

'VII. 

PAIMBOEV1\ 

SUIT on the defendant's endorsement of a Strict proof re-

d d . h h 0 quired of no-
o note. The note was pro llce Wit t e protest tice to the en-
, containing a clause by which the notary puolic dorser. 

certified that he had given notice of tl;le want of 
payment to the endorser. 

A witne~s who had been a clerk to the notary 
public, now dead, testified that he was a man 
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. ,S~RIN"(l. 18.11. scrupulously attentive to his business, executing 
. FIrst Dlstl'lct. f' . h . - . 
~ every part 0 It WIt mmute attentIOn. 

SYNDICS OF 

, ,POl'lTAS.B Th I . I 
"VB. . Y the Court. e cause m t le prates,tt 

• .PAIMBOEtrl'.· certifying that the notary gave the notice is not 
.. evidence. It is no part of the duty of these offi

· cers to give notice, in case of a protest; and .if 
: 'they give it? they do so as private individuals and 
as such must prove the fact, like all other wit-

· nesses,: upon. oath. The proof of .notice is a 
, matter stricti juris: we cannot take . it. on the 
· presumption which arises from the notary's repu
tation?f great correctness. 

In a late case, the notary of one of the banks 
_ informed us, it \vas customary for him to give 
. notice and to certify that he had done so: and 
\ . when the endorser, after a reasonable search after 
him, could not be.found in town and had no dorrd
cil, at which notice might be left, to certify t~t 
notice had been given-that such were the direc
tions he had received at the bank. It is pos. 
sible that Mr. Fitch, the notary whose protest is 
before the court, may have act(!d on the pre-

· sumption that such a conduct mig ht be justi
fied. It is extremely improper. There being 
.no proof of notice to the endorser there must be 

JUDGMENT fOR THE DEFENDANT. 

JJrown for the plaintiffs. Ellery for the de
. ·.fendant •. 



'm,~ THE TERRITORY OF~ORLEANS. 

THE ORLEANS 'NAVIGATION COMPANY 
VS. 

"THE MAYOR f.5c. OF NE TV-ORLEANS: 

S'PItING 1811. 
First District. 
"-y----J 
'Vhether the 

T ' " . b 1 h' h city of New
H 1"S was an action roug 1t to try t e ng t Orleans may 

.of the corporation of the city of New-Orleans,drai~ its wat-

d . th . f h " h b ers In the C~· · to ram e waters 0 t e Cl~y mto t e ayou nal CarQnde. 
St. John, through the canal Carondelet. let! 

THE city is built on the Mississippi, the banks 
· of which gradually slope from the river, so that 
· the rain water runs from them' into a cypress 
swamp, which lies behind the city, parallel to 
,the river, and through which runs a creek called 
the bayou St. John. \ ' 

IN the year 1794, a canal was dug 'from the 
. city, through the swamp, to the bayou St. John, 

which the corporation of the city contended irre-
· vocably altered the natural course of the waters 
from the city and its environs. 

THE navigation company considered, the canal 
as one of the navigable waters, which their char

,ter authorises them to occupy and improve: 
under the idea that whatever might have been 
th~ original destination of the canal, its last and 

· ,permanent one was to be exclusively applied to 
the purpose of navigation. They erected a dam to 
give a new direction to the water, so as to pre

, vent its falling into the canal. 
T.fIIS dam having been destroyed by order bf 

the oity council, the present suit was brought. 
By consent, a paragraph from the Moniteur 

de fa Louisianc, of the 26th of May 1794, was ' 
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~:R[NG, 18,11. rei'td, announcing the intention of government to 
fIrst Dlstl'lct, l' I - h"' "h f h 
~ Ulg a can a , w ICh, carrymg t e, waters.o t e 

. ORL&ANS' city 'and its environs, in one of the branches of 
,NAVIGATION h b ld 'd" f h . , d 
' CO)lPA!-/Y, t.c ayoo; wou n It 0 t e stagnatmg pan s 

"8.' ,vhi:;h contributed to its sickness, and the vast 
1\1.\ yon &c. OF • • f " h d d' 1 
'N. ORLEANS. qu~ntItles 0 mnsqllltoes, t at ren ere It unp eas· 

ant in'summer. 
: 'TifE' paper furthet states that the expenses 
of the war allowing no hope, to obtain any aid 
ii'om the royal treasury, fOl' the digging of a con

,&iderable canal of navigation, government had 
· fl5ked nothing from his majesty, but the stay of 
the chain.negroes, by whose labour and that of 

· such hands 2.5 might be supplied by zealous in~ 
dividuals, a c~al d' egolltement, for carrying off 

· the water, might be dug. which in successive 
· years might be changed into a cannl of nayiga-
tion for schooners-that the king had assented to 

. the pr,Oposition. The intention of the govern
:~ent is next anpounced, to request from ,the 
'jllh:1bitailts of the cIty, in the month of June 
following, such number of negroes, ris they might' 

-supply, to clear the ground thro' which the ca-
- 'nal was to pass: 'promising that, this being done, 

, the chain.negroes would dig the canal. 
Ax eight foot passage, it is said, will be left on 

each. side of the canal, for the horses drawing the 
flat- boats, and in time thl~ schooners; and a wide 
,levee is to be destined to foot travellers, and, U1!l

der ~ "double row of trees, afford an agreeable 
,walk. ' .. ~ '; , 
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" ANOTHE R paragraph 'of the same p~per, dated $~RING. IB.lI. 
. First District. 

the.19th of November 1795, announces that SIX U-.-.-y-__ J 

,days of the bbour of the negroes in the city, and . OllLEANS 

. l' fiii "1 .. NAVIGATION WIt lIn teen mi es around It, wIll enable go- C.o~lrANY' 

vernment to complete the canal, so far that the 'Va. 

h
. . :MAYOR&C. OF 

sc ooners Imght come up to the CIty.: and the. N. ORLEANS. 

people are solicited to send their slaves . 

. A"circular of the 15th or' Septem~.r, noti~' 
cing the advantages the City had derived' from 
the canal, in procuring fire wood 'with greater 
ease, in the marked diminution of mortality 'dur-· 
ing the preceding seasoll~ and the draining' of 
the water from the back part of the city, presses 
the· civil officers, to solicit from the inhabitants, l 

additional aid of slaves, expatiates on the ad· 
vantage the commerce of the city will derive from 
the canal a..nd the satisfaction the people will have 
in beautiful shaded walks, on each side of the' 

. canal. . 

A paragraph in the ,JI;[oniteur of the 23d of 
November, asks for eight days work of a slave 
from each of the inhabitants of the city and 
neighbourhood, promising that after this aid, the 
chain-negroes would' be able to complete the 
canal. 

, A royal schedule was next introduced, dated· 
May 10, 1801, by which the king yielded' his 
assent to the go"ernor's representation that the 
three hundred toises, de las tierras comzines, of 
the cQmmqns, ou.t of the city, nearest to the 
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8~RING. IS,I1. fortificatiops, which in their ~ituation produced 
FU'st Dlstl'lct, 'h' b . db' J I' , 
\~ not mg, emg covere , Y water more t lall SIX; 

ORLE.\NS" months in the )iear, might be divided into small 
NAVIGATION 1 f ..' , ' , 

CoMPANY ots 0 seventy tenses m front and ,one hun. 
'Va. dred and fifty it) depth, and let out for 'a mode~ 

r~lAYOR&c, OF. ,. ' • • 
H"ORLEANS. rate rent, to ,such mhabltants of the CIty, as mIght 

wish to occupy them as gardei1s,' aild the money~: 
thus ra~sed applied to the lighting of the' city: 
so that in the course of a few years, the whole 
ground might,' by tillage, be raised above the 
level of the water: the occupiers of these lots 
draining them by trenc~ef> into the canal Caron.' 
delet, so as to put an end to the putrid fevers 
opcasioned by the stagnation of waters in ponds, 

. nGar the city, whic~ were attended with so much., 
~ortality. 

: Tn E engineer, who directed the digging of the, 
QunaI, testified that before that time, the ~rdinary 
and natural disgorgement of the waters of the city,. 
was on the place on which the canal was du{!' : 
tho' another. respectable witness assured that it 
was at some distance, behind the hospital. 

I T was in evidence that the inhabitants of the 
, . 
c~tyand neighbourhood freely sent their slaves 
to work. 

A resolve of the city council was offered, by 
,vhich that body determined no1' to prevent the 
throwing up of the dam, raised' by the naviga
tion company. This resoh'e, however, had not 
the approbation of the Mayor; nor did it appear 
to have been sent 10' that officer .for. i~ - ,:., 
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~ :Livin!1'ston foYthe plaintiffs. The ~hartel' Or-SPRING 181I; 
, '. b • . ' First District. 
the navIgatIon company, 1805, c. 1. sec. 7, ::m., '----y----I, 

thorises the plaintiffs to "enter into and upon. ORLEANS 

., II d' I hId d' h '" ~AVIGATlON.. '. , a an smgu ar t e an s covere ' WIt water COMPANY. 

for, the p,urpose of improving the navigation ' ',VB. , • 

f h · d h h' 'd MAYOn&c. C'. o ,t e terrItory: an t e 12t sectlO~ provl es, N. ORLEANS 

that '.' if any person shall break dO,wn or destroy 
" any embankment or other work, lawfully erect-: 
':' ed by virtue of this act ..... besides mak.inggoo~ 
" all the damage occasioned thereby ... shall, for •. 
" feit and pay, ... the sum of one hundred d~llars.'" 

: IT ~s to be observed that this act ought to. 
~ave the force of an act of congress, for, it was, 
passed by the legislative council of the territory, 
whose acts were liable to be repealed by congress: , 
and congress, not havi~g 'done so, have}mpliedly 
given. it t~eir sanction .. Nay they have recog· 
l~ised.it, hav'ing made it an express condition of, 
~ g~ant of land to the city, that a gratuitous con-
veyance should be made to the plaintiffs, of as. 
much of the commons of the city, as . shall be' 
l~ecessary to contin~e the canal Carondelet, 
from the present basin, to the Mississippi. 1807, 
chap. 27~ , 

TIlE plaintiffs were then authorised by the. 
l~gislature of the territC!ry and that of the Union, . 
to -enter ~pon the land on which the trespass has;: 
been committed and prepare the water course 
for navigation. In the execution of this aut.Iio- . -
rity, 'they erect<;d :ihe dam, which, the defendru;t~, : 

, .. "MH .. , 
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~:RING. IS.1 1. {lave destroyed-a UJork. ,in th~' language of the-
I'lfbt Dlstrict. I' 'ff:' I l .roll db' " ~-y-----' r umtl s c lUrter, a1VJ U y erecte Y vIrtue of 

OHLEANS this act. -
NAnGATION' 

COMPANY' THE publications, in the JfrIoniteur, clearly" 
ill 1J8&. shew that the primary obiect of the canal was 
",AYOH'C.OF J 

N. ORLEANS. navigation, altho' at first and until this end could 
be attained, another was held out as an induce-' 
Ji1cnt to the people to send their' negroes, the' 
draining the stagnating water from the back of 

the city. 

BOTH the objects could not be simultaneous 
for one WQuid necessarilly prevent the other. The 
draining the waters and carrying off all the filth 
of the city into thc canal, must, in a very short 
time, fill it up and render it absolutely unfit for 
navigation . 

. TUE parngrapJ1s in the ~fonitetlr, which are 
believed to be official, convey ideas which re
repel the presumption that the canal ,vas intend
ed to be'the receptacle of the filth of the city. They 
speak o(double rolUS of trees, affording an agrea
Ole 'walk, of tIle satisfaction the people willhavc' 
in beautifulslzadcdwalks on eachside of the canal: 
advantages inconsistent with the belief that the 
sjJrface or' the watei', between these promenndes, 
will be covered with dead animals and the s\veep
irigs of the yards and streets of the' city • 

. THERE was then a time,when the destination 
of the canal ,vas to be altered and instead of 
being a canal d'tgo1ttement, it was to become- u' 
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canal of navigation. The legislature' hav.e de. SPRING 181 r. 
. .. First Distl ict. 

plared that, that mome,nt was arn \ ed, when they '-----y--.-J 

vested in the plaintiffs, the right of improving ORU:.HS 

1
. . N.\VlG.\TIO:ol 

t lIS water· course, as well as all others susceptt. CO~lPAN¥ 

ble of that kind of improvemeJ1t. .'VS. . 
l\!AYOR&C.01 

- 'LASTLY :'were we to admit the right of the N.ORLE .... :\~ 

city to the canal as a drain, the city cmmeil, . by 
their resolve, have completely parted with it. It is 
true this resolve does not appear to have been sent 
·to the Mayor for his consideration. By the 11th 
section of the act of incorporation, all resolutions 
of the city cGuncil for the disposal of public pro. 
perty are to be ". sent by the said council, t~ the' 
,'~ Mayor; immediately after the same shall . be 
" passed." Of this sending, in the prcsent case, 
the plaintiff:. cannot have any evidence, But the 
rule ol?11lia l'ecte acta is surely applicable to this 
case, and the COl}1lcil are not to complain, when. 
we pres.ume they have done their duty. 

" 

11Ioreau for the defendants. Every -undertaking 
which alters the running of the public water, is for. 
bidden. Arg. legis 16.ff. Loix Civiles, liv. 2, tit. 8, 
S. 3,11. 11. Franc. Marc. t. 1, q. 589, 597. Infe •. 
rior land must receive the water of superior. L'e •. 
lauredes Servitudes, 19. Servitudes are acquired 
by grant or use'. 3 p.l. 14, t. 31. Ley 15, eocl. tit. 

T H ~ plaintiffs are incorporated ." for the 
" purpose of im'proving the interne,! navigatioil' 

, n of this territory." This, pcrh:tps, authorises 
them to occupy 'and improve all natural water 
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," 

S~RING. 18.11. courses susceptible of improvement, but cer. 
FIrst DISU·let. . I d . h °fi °al 1 
~ tam y, oes not vest III t em arb Cl cana s, 

ORLEANS made at the expense of other persons, and for 
·NAVIGATION 0' h al C did 

COlllPANY partIcular purposes, as t e can. aron e et an 
'V8. . the canal Marigny. 

,MAYOa&cool' 
N.OJtL£ANSo THE canal Carondelet was. dug, at the ex-

pense of the inhabitants of New-Orleans, with 
the aid of the chain negroes, granted to them by 
the king, on the representation' of the governorl 

Jvhose name it bears: and. we are informed, from 
high authority, that, if the expenses of the war 
had not forbidden it, an aid would have been 9b
tained from the royal treasury. ' 

THE papers read in evidence' clearly establish 
this propositio,n that the canal was built at the 
expense of- the inhabitants, who spared their ne
groes, aided by the king's grant of the labour of 
the chain negroes, at the instance and solicita-

, tion of his representative in the province. 

I T was'dug for a particular purpose : that of 
ridding the city "of the stagnating ponds which 
C' contributed to its sickness and the vast quanti
"ties of musquitoes, that rendered it unpleas
'" ant in summer," and the idea is held out that, 
in successive years, it might be changed into a 
'canal of navigation for schooners. 

. ~ U R ELY, the city, from'the momentthe canal 
,was dug, rightfully claimed the use of this canal, 
which it had acquired partly for a valuable and 
partly for a good consideration. A right which 

, . 
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if it wanted confirmation, and if thaf confirma- S;IUNG. 1 S.l 1. 
. ld b . . b I I . 1 f h Fll'st Dlstl'lct. bon cou e gIven It y t le egIs ature 0 t e "---y---' 

tenitory' Was confirmed by that body in the ORLEANS 
" .•. ' N AVIGA'CION 
charter of the defel1dants, whICh IS ante nor to that 'CO~[PANY 
<?f the plaintiffs. V8. 

MAYOn&c. OF 

ADMITTING for argument's sake, that the N. ORL~ANS. 

charter of the plaintiffs vested any right to the 
use of the canal, it did not authorise them to 
alter the course of the \Vater~ It did not vest in 
them the right of determining (alone'and with. 
out the concm:rence of the party, who had an in-
terest in resisting the change) that the moment 
had arrived when 'the canal was to become a 

, canal of navigation and a canal of navigation only. 
The act of the legislature cannot be said to have 
done so~ by implication ; for thejr do not appear 
to have had this canal in, contemplation, indeed 
any artificial canal' dug for a particular purpose, 
iniquum est perimi pacto, id quod cogitatum no", 
est. And had they thought of it, they could not 
have done it; for such canal has necessarily 
an owner: and that owner was, either the city, 
or the United, States, who might claim it as sue .. 
cessors to the crown of Spain. 

BUT, surely, even if the city have no right to 
,the canal, they certainly have that of preventing 
a diversion from the actual course of the water. 
The present direction is, ,either the ~atural one, 
as one of the witnesses has sworn, or the one 
,which has been given to it, by the concurrent 
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~:ItIN(, •• IS.II. act of the kino- 'and the - citv the oIlly parties; 
bl"st DIstrlct. b . J' 

L-_y-_..J who had an interest therein. 
OULEANS L J. '1'1 . h . 1 • 1 ~1 • NAVIGATION EWIS. leclty avenongltll1tl~Cani.u" 

COMPA:SY. They never had any. The negroes who were 
l\L\YOv;·ScC.OF scnt to aiel those of the king, (the chain-negroes,) 
N. OllLEAXS.werc th,e property of individuals, who willingly 

yielded their labour, without stipulating for any 
advantage to themselves or to the city. It was 
a voluntary curtesy. Nay, if the advantages hel~ 
<;lut by the governor to induce the inhabitants to 
send their negroes, may be viewed as the consi-' 
dl'ration of their services, they have already had 
the full bcnefit of it. The canal was not to be' 
used as a drain for cv~r. It was expressly men-
tioned to them, that in time it would b~ changed 
into a canal of navigation for ,>chooners. This 
time has arrived, and'as the use of the c:mal, as a. 
drain, is incompatible with the use of it, as a 
canal of navigation, the city have no longer th~ 
right to empty the waters o( their streets into it. 

MAR TIN J. I think diff~rently. It is far 
from being clear to me, that the canal cannot be, 
llsecl both as a drain <tad a stream for navigation. 
\Vitnesses have informed us, that in the latter, 
yean, of the Spanish governme1t, large wooden 
gutters, gargouilles, had been pbced on each 
side of the canal, the issues, of which were stop~ 
ped in time of rain, and the water suffered to 
sc'ttle and deposit tIl(! earth, it brought down, 
ar,el wh~n perfectly clc~r, it \'1.15 allO'.ved to find 
its way thro' the, c~ul:ll. Thus- t~e fining up of 
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the canal-,."as prevented. and dirt was procured to SPRING 1311. 
. hI' A First District. raIse t e grounc near It. s late as the year ~ 

1801, the royal schedule mentions the king's in- ORLEANS 

ten~ion that trenches might be dug to convey the N ~~~~p~~~.N 
water from the commons into the canal. Hence, "VB. 

I . fi 1 hid' . fl' MAYOn&c. OF 
111 er t lat t e natura lrectlOl1 0 t le waters, N.OP.LEANS •. 

of the city and the commons was, by the sove-
reign's authority, changed and established as it 
now is. No one has a right to alter it. 
-Denisart, verbo L.~ n 0 U R, cites a case determined 

in one of the parliaments of France, Laurent vs· 
J!Tarin, in which the court held that" when in a 
,', piece of land, there is -a water course which 
" carries off the rain water, it is not lawful for 
" the owner of the land to give it another direc
" tion over the land, if .the alteration occasion 
" any detriment to the adjacent estates." Thus 
the law of France, the original law of this coun
try, corresponds with that of Spain. If a new 
direction is now given to the waters of the city, 
the owners of estates below it, down to the bayou, 
,,,ill not be o~liged to give it pass~ge over their 
Hmd, in which they may h:lve made improve. 
ments incompatible with the passage of these 
waters. Having bought their estates free from 
such a burden, they will now resist the imposi. 
tion of it. 

NEITHER, can I refrain from considering the 
advantage, held out to the inhabitants, the clear.
ing of stagnating ponds, which occasioned dead. 
ly fevers, and gave birth to myriads of musquit-
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SPRINq 1811. oes, which so desolated them, that their houses 
First District. b ' h b' bl b' f' , L--y-J ecame 1Il a Ita e, as, 0 Jcets 0 major Imp or- . 

OllLJ<:ANS tance, and as the price promised them for the 
NRVIGATION b f' h ' If h II f 1 \ 
,COMPANY Ia our 0 t ell' negroes, tea -power u 

, V8. hand of the sovereign might at all times, des~ 
MAYOn&c OF ' f h' h N, OllLE4NS. poll them of these purchascd advantages, 0 W IC 

. there is no evidence, their right to them, like all 
other rights, has. been strengthened and render. 
cd less p'recarious by the change of government. 
Surely in the most despotic, they could not fair
ly have been dcprived of it. Turpis est fl-' 
dem fatlerc. ' 

I cannot construe the plaintiffs' charter as af. 
fecting the defendants' rights. According to the 
counsel of the former, the city are to lose both 
the promised advantages-the use of the canal 
as a drain-the use of it as a lltream of naviga
tion. F or it is to lose it as a 'stream of naviga. 
tion, if they must pay tor navigating it : the ca,,: 
nal t.hen will not b~ the propeliy of the defen-, 
dants, but of the plaintiffs. 

TH E city council have not parted with any. 
of their rig hts by their resolve. It is not to be 
presumed that it was their intention to make a, 
present ~o the plaintiffs. .Nemo presllmitllT, 
d,onare. The reason, that this resolve was not 
sent to the Mayor for his consideratioI?- appears to 
~e to be, that it is not for the disposal of any 
public property, or the payment of any monies., 
~esolves) . for these objects, being the only one~. 

~hat require the Mayor's consideration. 
, -
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BEAUREGARD EX' TOR f:l'c. vs.P IERNAS f:l' WIFE. SPRING 1811. 
First District. 

THIS was an action brought to recover, out ~ I 
• • 'Vlfe, becom-

of the property of the wIfe, (the husband havmg ing surety for 

become insolvent) the price of a slave, sold by her hus~and 
, • must 8j1ecwlly 

the testator to the husband, by a notanal act of renounce the 

sale to which the wife became a party as a su- laws in favour 
, _,. of women & 

rety, and as such, in conjunction with her hus- WiVCi. 

band, hypothecated her property, present and to 
come. Upon the failure of the husband, a suit 
was instituted against the wife, before the Span-
ish tribunal, in which, an order of seizure was' 
granted, and certain property of the wife seized 
by the alguazil mayor and put in deposit; but 
all proceedings therein, had been suspended by 
the change of government. 

Ellery for the plaintiff. - In this suit I rely, 

1. tJ pon the Spanish proceedings. 
2. Upon the notarial bill of sale, to which the 

wife, as surety, voluntarily made herself a party,' 
and which, by the laws of this country, makes 

, the contract binding upon her, and renders her 
property liable, upon the default of her husband. 

I. From an examination of the Spanish pro-
ceedings, it appears that this suit, before the 

'Spanish tribunal, had gone through its several 
stages, and that the legal contestation of the par
ties terminated in an execution, by virtue of 
which, the goods of the wife had been' seized,. 
and put into the custody of the law, from which 

NN 
, 
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S~RING. 18.11. they were only release'd by the change of go-
FIrst DIstrict. h' h d d 11' d' , 1 d 
~ vernment, w IC suspen e a JU ICla proc~e -
B~A.UREGARD ings. This execution, or fl. fa'. into which the, 
Ex TOR &c, d f ' d' h b " f h 

VB. or er 0 seIzure grante III t e eglllmng 0 t e 
PJERNAS & suit had ripened,- always supposes, as indeed does 

·WIFE. 
an order of seizure, (if in this case, it should be 
construed to be an order of seizure, rather than 
an execution) a previous judgment to support 
it, either judicially delivered, or legally implied, , 
from the nature of the instrument declared upon, 
which by the principles of the Spanish law, may 
either import a confession of judgment, or carry 
with it the authority of the thing judged, In 
this case, the proceedings before the Spanish tri. 
bun~l, were matured into an execution, proceed
ing from a judgment; judicially delivered and 
which, though not pronounced in tht1 form of 

" ou""r judicial decisions, is yet sufficiently clear 
, and certain. The counsel of the defendant, must, 

therefore, dispose of this judgment, before he 
c'omes to the intrinsic merits of this action. . 
. II. Should the court not be with me upon. 

this point, I rely, with' confidence, upon the na. 
ture of the instrument produced, which is not 
only founded upon the principles of the Spariish 
law, but minutely and laboriously observant Of' 
all 'its forms and technicalities. The Spanish 
law, like the common, supposes the wife under 
the coercion of her husband, ~d examines with' 
attention,' if !lot also with jealousy and ~uspi~' 
cion, every act executed by her during coverture, 
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in favor of her husband, and a variety of pro- S~RING. 18.11. 
. . b d h' I Flrst DlstrIct. ,VISIOn,S have een rna e to secure er rIg lts L--~ 

and privileges from infringement or invasion. BEA;JREGARD 

B 1· h b . d f: h 11 Ex TOR &c. ,ut t lIS as not een carne So ar, as w 0 y lIS. 

to lock up her property, or to deprive her totally PIERNAS Sc 

f h d . 'VIF,E. 
,0 t e power of pie gmg or alienating it. Her 
privileges are aU summed up in the 61st law of 
Toro, as inserted in the Recopilacion de Castilla, 
and found also in the Partidas. Of this law, the 

-leading principle is, that· the wife shall not be 
bound in solidum with her husband, or become 
a surety for him. Recop. de Cas. T. 1. L. 7. 

o F. 709. But to this principle, there are excep
tions, and the present case will be found to fall 

. under them. These exceptions are numerous 
and important, of which the third me~ts and 
embraces our case, viz; " That· when ,the wife, 

," apprized and knowing, that she is not allowed 
H or compellable by law, to be a surety, af
" terwards ,renounces her privilege, and waves 
H the right which the law secures to married 
"women, in this behalf." "La terceraes, 
" quando la muger fuesse sabidora e cierta que no 
" podia nin decia entrar fiadora : si despues 10 
"fiesse, renunciando'de su grado y desa1~parando 
" ct derecho que la ley otorgo a las mugeres en esta 
H ra~on" 5 part. 3 t. 12 p. 2 Feb. de escrit. 4 c. 
35. n. 125. Now by the notarial bill of sale, 
we find, that the wife was fully knowing and ap
prized of. the existence and purport of the laws 
made in her favor, and voluntarily and deliber~ 
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SPRING 1811. ately renounced them, and that this renunciatiO'n. 
First District. • -

... '--~ was made in a solemn and lega! form. - Thus 
- BEAUREGARD have we brought ourselves completely within 

EX'-rOR &c. h' - . d h ld h . d t f h 
"V8. t IS exceptIOn, an s ou t e JU gmen 0 t e 

PIERNAS St Spanish court be questioned or denied, still are 
, WIFE. we entitled to the amount we claim, by virtue 

of this notarial ad, to which the wife volunta
-rily and knowingly made herself a party, and 
, bound herself in conformity. to the principles arid 
forms of the Spanish law, and made her proper
ty'liable, upon the default of her husband. 

lJforeau for the defendant. As it respects the 
order of seizure,· granted by the Spanish tribu
nal, although called an execution, no great re:' 
liance can be placed upon it. It is a provisional 
order of seizure and rather in the nature of an 

. attachment, than an execution; it terminates, in
deed, in an execution, if not opposed; but it is 
always notified to the defendant, who has three 

, days within which to make his defence or op
"position; here such defence or opposition Was 

made, and no definitive judgment has been point:' -
ed out, or was rendered; the proceedings were 
left incomplete a,t the cession. With regard to 
the bill of sale, wherein the wife became a surety 
for her husband, it will be found illegal and in
valid, and not made conformable either to the 
principles or forms of the Spanish law. This 
law is not only unfavorable to, but prohibitory 
'of any such engage~ent, on the part of the wife., 
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The wife is considered as a minor. And her S;RING • 18.11. , 
• • First Distflct. 

'rights arc riot only' lIberally extended, but ~ 
jealously watched, and securely guarded. But BU~REGAnD 

ld
' Ex Ton &c. 

, we are to of exceptIons, and that the present "(18. 

'case makes one of these exceptio us. To thisPIERNAs & 
. ,WIFE. 

'effect, the third exception has; been quoted, 
, but too many of the legal requisites and pro-
visions have been neglected or violated, to pet-

, mit the party to hope for the benefit.of this ex-
ception, and I will proceed to shew, 
- 1. That \ the wife was not duly authori~ed to 

become a surety for her husband. 
2. And if so authorised) that she has not 

legally renounced the laws forbidding her to 
'become such surety. \ 

, ,3. That the property purchased, has not been 
· proven, as the law requires, to have been con-: 
: verted to her use, or purchased upon her ac-
count. 

I. ,The 2 law, 3 tit. 5 lib. of the Recopilacion 
, ile Castilla ordains, 'that the wife can neither 
· make a contract, nor renounce those in her 
. favor, nor appear in court either as plaintiff or 
defendant, without the express authority of her 

· husband. But in this bill of sale where she is 
· brought to be made a surety, no such au-' 
· thority is given. It is true, that the clause of 
· surety is inserted iri the 'bill of sale,. and 
· therefore a tacit authority may be thought to be 
· inferredt but the law' upon this point, is im-
· perative, and requires a formal written act of 
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S!~IN'G, IS,II. authorisation. Pot. traite de fa puissance ma. 
Flfst DIstrIct, ' l 67 69 2 D b L 'b 'J ' ~ rzta e • n. • .L' e rero,. z rena uC eSCTl • 

. BEAUUEGARD banos 99, cap. 6 s. 4. n. 109. 
, EX'TOIl &c, II 'Tl I 2 t't 12 P 'd 5 ,vhl'ch l'S 'V8, • le aw z. , artz a , 

PIERNAS « drawn from the famous senatus-consultus Ve1. 
\VIn:. leianus, forbidding a. woman to become surety, an· 

nuls all obligations contracted in violation of its 
disposition. The reason is, that it is presumed 
· that it is thro' ignorance or weakness that she 
binds herself for another. 

THIS reason operates more powerfully in the 
case of a wife, who binds herself for her husband. 
The law 61 of Taro, which is the t. 9, tit. 3. lib. 

· 5, de fa Recopilacion de Castilla, declares null 
and void, any obligation contracted jointly with 
her husband, or to secure any debt due from 
him: even when the instrument mentions that the 
obligation is contracted for her benefit: unless 
it be actually proved that it turned to her ad. 
vantage, and that the ,thing, which is the object 
of the obligation, is not one of those which the 
husband is bound to supply! as raiment, food ~ncl 
others necessary to her. 

III. It is true that the la\V 3, tit. 12, Partida 5. 
· contains an exception to that whiCh forbids 
· women becoming sureties, authorising them to 
derogate from a law established for their benefit. 
But" how is this derogation from the law, this 
renunciation of the benefit, to be effected jn or-

· der to validate the suretyship? It is necessary, 
says the law cited, that the woman hav~ a .certain 
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-knowledge, sea sabidora y derta, of the disposi- S~RING. 18.11. 
. h" First DIstrict., 

tlons of the law, to W lch she IS about to re-~ 
nounce. - B~:AUREGARD 

EX'TOR &c. 
Febrero requires that the notary" who receives 

the instrument, should explain these disposi. 
tions to her, 2 Libreria de los Escribanos, cap. 4 
s. 4 fl. 15. 'If it appears from the drawing of 
the instrument, or from the interrogatories put 
to him, "that he is not well acquainted with the 
laws, to which he makes a woman renounce, 
the instrument is to be declared void, because,' 
says Febrero, the notary cann~t properly have' 
explained what he was not well acquainted 
with. id. 

HENCE the wife must expressly renounce' 
, to the prohibitory law established for her be. 
nefit : and a general renunciation to all laws 

, concerning women would not suffice to give 
effect to her obligation as surety. 2 Colomb_, 
Instruccion de Escribanos, 154. n. 4. 

HERE the notary has caused the wife, to re. 
nounce to the benefit of the law 61 de Toro or 

~ the law 9. tit. 3, lib. 5. which are the only. 
Spanish laws, declaring that a wife cannot be. 
come surety for her husband. He has also caus. 
ed her to renounce generally to the laws of the 
Emperor Justinian, to the senatus-consultus Vel. 
leianus, to the laws del Taro, of Madrid, of the 
Partidas, to the ancient and modern constitutions, 
and to the others la\vs in favor of women: that 
is to say, to a crowd of laws mostly foreign to 

"V8. 

PIERNAS ~; 
,\VIFE. 
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~~RING. 18.11. the subject1 in which no doubt are mixed with - ~ 
hl'!it Dlstrlct. h f. d I'k I 11 h d' .. '----v----l ot ers, most 0, an ley a , t e ISposltIons : 

. !1~A,UREGARD to which- it was necessary she should renounce, 
. Ex TOR &c.. d . I'd' h d f 

-V8. 111 or er to gIve va 1 Ity to t e contract, an 0 

PJEUNAS & which the notary ought carefully to have given-
\VIFE. 

her, detailed and particular information. This. 
bungling way of making the renunciation an
nounces the confused idea which the officer had 
of these laws, and shows how impossible it is that 
the wife should have had a clear and distinct 
'View of the dispositions in her favor, . in a num
ber of laws so generally and vaguely cited. Last
Iy, when the notary was particularly interrogated, 
by the Spanish judge, and required. t6 specify. 
the particular laws, by titles and numbers? which 
be had informed the "life w~re to be renounced,. ' 
his answer clearly. indicated that he had no cor
rect idea of what it was his duty to explain to 
Iler. 

I T is conceded thut if it were in proof that 
the contract for the performance of which she 
became su;ety had been for her benefit or, ad
vantage, the court ought not to listen to her (lb. 
jection. But of t~is, there is not the slightest 
proof. For the dedaration drawn from her, in, 
the notarial Instrument, cannot prejudice her ac
cording to the authority cited I. 9, tit. 5, lib. 5, 
of the Recopilacion de Castilla. For if this de. 
clai-ation were to bind a wife, it would be easy
to elude all the laws provided for her defence and 
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protection, and it would be in vain t() have es- S~nING, 18,ll~ 
b ' h d ' ' "I h h h b d . FIrst DIstrIct, tn lIs e It as a pnl1c1P eta: t e us an can "----v7---J 

in no ways alien or bind the dotal property ofBEA~REGARl> 
h 'f' d' h . 1 h E~ TOR Stc. t e WI ~ urmg t e coverture, even "llJlt{~ er "V8, 

consent. PIERNAS & 

Ellery in reply. The court will determine, 
from an inspection of the Spanish record, whether 
the executory proceedings had in the suit, be. 
fore that court, were limited to a provisional or
der of seizure, or whether they did not ripen 
into an execution. The provisional order of 
seizure is the first process of the court, and was 
here issued in May 1798, and it was not, until 
July following, that execution was ordered, and 
not until the sllcceeding September, that the pro. 
perty of the defendant was seized by the algua. 
zil mayor, and put in the hands of the public 
depositary, where it remained until the cession. 
But we are not obliged to rely upon the Spanish 
proceedings, the nature, of the instrument pro
duced, and the form nf its execution, bear us 
fully out in our claim. We have, proven by it, 
that the wife voluntarily made herself a surety for 
the payment of the debt, and that she renounced 
all the laws existing in her favor.-But it is ob
jected, 

1. That she was not duly authorised by her 
husband to become such surety, and that a no
tarial act to this effect, on the part of the hus
band, should have been first executed. Tlilil 

00 

'VlFl;~, 
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,SPRING 1811. undoubtedly would have becn necessary were 
Tirst District.. , ' 
'-----y---J the WIfe to become a surety for a third persall, 
'BEAUREGARD in order to protect her husband from the effects 
·EX'TOR &c. .•.. 

V8. of any rash engagement 111to which the wife 
,PmHNAS & might be seduced, but certainly it c~mnot apply. 

·'VUE. 
to a case. where she acts for and with her hus-
band. Her signing the instniment before a no
tary public, in presence of, alld in conjunction 
with her husband, is sufficient authority. Again 
'if this authority is to be questioned, by whom, 
but by the husband can it be questioned? 

2. But it is next contended, that even if the 
wife were duly al}thorised so to sign as a surety, 
still, the' clause of renunciation is too vague 
and indefinite, and that instead of renouncing 
all and every law made in her favor, the"wife 
ought specially to have enumerated and distinct. 
1y renounced the 61st law of Toro. But in the 
,Partidas, (the original text) no form of renun
ciation is prescribed or indicated; and though 
,a particular form is suggested in Febrero (who 
is a mere commentator,) still it is not by him 
.stated, to be a necessary, but only a con\'enient 
,one, and mayor may not be adopted. ' He him
.self. observes, that it is not necessary to the va
lid~ty of the obligation, but only conducivG to 
,the neatness of the instrument in which the 
o~ligation is co~tained, and is given, as he quaint
ly expresEes it, to guard notaries from the com
missiOl,l of cl.1ssical errors, and the unnecessary 
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repetition and renunciation of laws which have SPRING 1811. 

b · I b' 'V First District. no earmg upon t le sil ~ect. . e do not deny '-----y-----J 
the neces~itv of a clause of renunciation on the BEAUREGARD 

- fl'. b I EX'TOR &c •. part 0 tl1e wife, ut we contend t 1at the one "V8. 

here inserted is slffficient. It is, indeed, diffi. PmRNAS & 
\VIFJj:~ -

cult to imngine one morc solemn, to which are 
superadded the rites of religion, the solemnity 
of an oath, and ~f violated, till' imprecation of 
infam~. The ,,;ords are remarkable. The wife, 
here re,lOunces the laws of the Emperor. Justi. 
nian, the sen:l.tus cons.,.ltus Veleianus, the laws 
of Toro and of Madrid, the new Partida, and 
the old constitutions, as well as all other laws 
enacted in nwor of the wife, acl~'nowledging 

that she b s been informed of them, and that 
with this knowledge, she renotlnces them, and 
then S7Vtars by our Lord, making the sign of 
the. cross, according to law, that to execute this 
instrument, she was not enticed nor intimidated, 
by her husband, nor by any other person, and 
·declares that she did it of her own free will and 
authority, in order to convert the property pur • 

. chased to her own use; and that to invali. 
date this oath, she has made no protestation or 
mental reservation, and even if authori~ed to 
revoke it, that she will not, neither will she 
. recei~'e any absolution, relaxation, or change 
therefrom, either from our holy father the pope., 
his nuncio, or legate, or anyone ipyested with, 
authority to this effect, and if it should be d~spens~ .. 
cd withl that she will not <\.vail herself of such, 

1 _ 
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S:R1NG, 18,11. dispensation, under pain of peljury, and of fall .. 
FIrst D1Sl1'lct.. , . c: I'd' ffi I d 
L---y----' mg mto 1111amy &c. - t IS 1 CU t to ress up 
13EAUREGARD a clause of renunciation with more solemnity~ 

EX'TOR &c, • " h I I I 
718, or to lllvest It WIt greater terrors. t a so C ose. 

PIERN~S St ly follows the form 'pointed out by the, classic 
~VIF.E. Febrero vid2 Feb. de Cont. cap. 4 s. 4 Ar. 117. 

But it seems, that the 618t law of Toro, is not 
particularly recited and renounced, in conformity 
to the form given by Febrero. I have already 
state.d that it is not required by the Partida, and 
that it is not made indispensably necessary by 
Febrero. But suppose it were, in renouncing 
all the laws of Toro, is not the 61st law of Toro 
renounced? In renouncing the whole, are not 
the parts forming that ",hule, renounced? And 
was it not stronger on the part of the wife, as 
well as safer .on the part of the Notary, to re. 
nounce every law, than to limit the renunci~tion 
to any particular law J Febrero to be sure thinks 
it sufficient to renounce only the 61st law of Toro, 
but Martinez, it seems, another commentaton 
makes mention only of the Partida, and per. 
haps, another commentator might be found, who 
thinks other laws equally necessary to be the sqb. 
ject of renunciation. _ In these perplexed paths, 
what guide are we to follow, and who will de. 
cid~, when doctors disagree? One says, re~ 
nounce the Partida, another the 61st law of Toro. 
According to one, if we step out of the Partida's 
we are lost, according to the other, there is no 
safety but in the 6bt'law'of Toro. ,Even if 
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both had been renounced, and the extension of SPRING 1811. 
. . First District. 

the clause of renunCiation to embrace the two, ~-y---..J 
had not weakened its validity, -still is it not pro- B:{AUREGARD 

b b I 
. - EX'TOR &c. 

\ a Ie t lat 111 the numerous codes of laws, form- _ 'Vs. 

ing the motly system of Spanish jurisprudence, PIERN AS &. 
'WIFE' 

(laws always increasing, and never expiring) that 
some pretermitted clause or provision, some 
dormant principle, buried in the legal lumber 
bf ages, might be dug up to destroy this instru-
ment. The navigation among these codes and 
Recopilacio1Z is certainly difficult and dangerous, 
thick-set with points, and aboundir,g in sands and 
shoals: the path dazzled by the d.:ceitful li;shts of 
expositors, and pursued with unskilful pilotage; 
we have weathered the Partir/as ~!nd the Reco/Ji-
faeion, we have steered clear of the laws of :\1a-
drid and Toro, but is there no risk of striking 
\Ipon the Fuero Real, or Fuero Jtte:q{o, or being 
lost upon the shoals of the Ordonamiento, even 
':l senatus consultus Veleianus, or an unheed-
ed law of Justinian might proye £'ltal to our 
voyage. Safety, therefore, required, that we 
'Should insure against all these laws. But it is 
suggested that the notary could hardly have time 
to instruct the wife in all the laws, which she 
is here made to renounce; neither was it necessa. 
ry: it was sufficient, that he apprized her, that 
there were laws in existence in the different codes, 
by whiSh her rights . were protected, and she se-
cured from the coercion of her husband, by which'---------.------... 
!5he was not obliged to become a surety for him'~ 
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SrllI~G 1811. without her free consent :md that if she wishccl 
}'irst Distl"ict. • . . . ' 
~----.J to give valIdIty to the ll1strument, that she must 
BEAUREGARD renounce them. Again, a notary public, is an 

EX'TOIl &c. flo 'h f . d' , I . 
VS. 0 leer wort y 0 cre It, \V lose acts Import ve- _ 

PIERNAS & ritr, and if her renunciation is there recorded, 
'VIFE. we h~vc no right to travel or enquire out of this 

record. \Vhen a wife, under the common law, 
rele~ses her right of dower, the certificate of the 
judge or jU5tiec of the peace, before whom the 
release is m<1(le, that she did it free from the 
coercion of her husb:md, is sufficient, 

By the Court. It clearly appears that the pra
ceedings before the Spani~h tribunal, had not, 
ripen('dinto a final judgment. It is true, at the 
inception of the suit, a moit of seizure was ~nrard
cd against the property of the husband and after
wards another against that of the wife, but these 

'writs of seizure, likt: writs of attachment, are 
original writs to bring in parties into court, as 
the nature of the case requires. 

THE renunciation of the wife, is not, as the 
plaintiff contends, a matter of form, introduced 
by practitioners. The civil law considers wo
men generally to certain purpo&es as in a kind of 
perpetual nonage and the law 2, tit. 12, part. 5, 
declares null all contracts of snretiship, entered by 
a woman, for any other persoll than her husband. 
It is true that the law 3, tit. 12, part. 5, allows 
a woman to renounce the former, but it requires 
~he ~houlcl be made acquainted with its provisions. 
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/ , 

Febrero informs us that the notary who re. SPRING 1811. 
. ~ . ' 'First Distric t • 

. celves the contract" IS bound to make the wo- "----y---J 
man acquainted with the disposition of the law lll<;AUllEGARD 

. I r. d I f h EX'TOR &c. m lcr Lavor, an t 1e consequences 0 er renun- "V8. 

ciation, and he ought to certify that this has been PIERNAS &: 
\VIm. done, 2 Librerza de los Escribanos, cap. 4., sect 4, 

n. 115, unless he takes the trouble to recite at 
full length, the law itself. If he neglect to do 
so and does 110t apprise the woman, he incurs 
corporal punishment, and tIle act ought to be de-
clared NULL. Loco citato. 

THE act is also to be, annplled, if it appear 
by the interrogatories that the notary was not him
self master of the dispositions which it was his 
duty to make known. id. 

IN the present case, from the generality of the _ 
laws cited, out of the Spanish and Roman codes, 
we are perhaps justified in presuming the igno. 
r.mce of the notary. His examination manifests 
his inability to refer to the particular law of the 
Toro, all of which, 83 in number, are renounced 
in the lump. The case is rendered much strong
tr from the deposition of a person, present at 
the execution of the act, who contradicts the no
tary in the belief ".-hich he expresses of the ability 
of the wife to have understood these laws, had 
t11cy been read to her, from her very imperfect 
knowledge of the Spanish language .. 

IF this renunciation be stricti juris, when the 
wife becomes surety for a stranger, as she then 
has the aid of her husband, it is much more. to 



CASES IN THE SUPERIOR COURt' 

~~RING • I S.Il. be required, when inops consilii, he makes her 
First DistrIct.' . - . 
"--_y----l take an eng~lgement for ,hIS benefit: smce the 
BEAUREGARD civil law in order to protect the wife aO"ainst 

LX'TOIl &c.' " ' ? 
vs. the consequences of conjugal affectIOn, wIll not 

PrEHN A.S & allow her dot;} property to be aliened, during the 
\VIFE. 

converture, even with her consent. Law 7 tit. 11. 
Part. 4. For it would be to expose her to re. 
main without property, indotata, to allow her to 
become his surety, since on defect of his, 'her 
goods would have to be taken. 

ON this principle, the law61 del Taro, which 
is the law 9, tit. 3. lib. 5, de la Recopilacion de 
Castilla, declares void, any contract in which 
the \vife binds herself in solidum with her hus. 
band, or becomes his surety for any debt of his, 
unless contracted for her particular benefit, and 
for some article which he was not bound to pro. 
vide for her. This last law, has no clause allow
jng a re~unciation to its dispositions, but, it ap· 
pears, that the courts of Spain have in prac
tice, construed it as admitting it. 

BUT, the uniform opinion of every Spanish 
, writer is, that, when the wife becomes surety 

for the husband, the' instrument is to be cJothed 
with all the fOl1nalities required, in cases in which 
she binds herself for another person. 

Colom, formally says, that in all cases of sure. 
tyship, the laws in favor of \vomen, must be 
SPECIALLY renounced, because A GENERAL 

renunciation t.o all laws infavor ofwomen, would 
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.not be sUfficien't to 'render the instrument valid. SPRING 1811. 
2 L·T. '..J 1 E" 54 4 First District. zvrerza ue tOS scrwanos, 1 . n. . ~ 

Peurero. _ speaking of general renunciations, DENIS 
V8. 

says, they are absurd, and tend only to introduce LECLERC. 

error and confusion. 
THIS poip.t was also determined, in a judg

ment rendered in this city, when under the do .. 
·minion of Spain, July 13th 1803, in the case of 
Fletcller vs. Piernas. 

A S we are of opinion; that the renunciation 
'ought to have been special, it is unnecessary to 
inquire, whether the wife ought not to have been 
authorised. 

JllDGMENT fOR THE DEFENDANT. 

DENIS vs. LECLERC. 

AT T A elI MEN T for contempt. The original The receiver 
. . d h h d fi d h' b . . of a letter has / petItion state t at tee en ant avmg, Y/Im- no right to 

proper means, obtained. a letter, ~vritten by the pU,blish it, in 

l "ff h' d . spight of the p amtI to a t Ir person, was prepanng to pu- writer. 

blish it, with indecent commentaries: and prayed 
for an injunction staying the publication, which 
was granted as to the letter. 

ON the following day, the defendant filed his 
answer to which was annexed a copy.of the letter, 

; denying that he obtained it through improper 
means, and averring it had been sent to him, by 
the person to whom it was directed. The court 
thought it proper to sustain the injunction till the 
hcaring. 
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S~RING, 18,11. THE defendant, a few days after this decis,ion, 
FIrst Dlstl'lct,. d d' '. .-"----y---J ll1serte .an a vertlsement 111 a·, newspaper, Ill-

DENIS viting all persons, who might be desirous to see 
LE~'~~RC. the letter, to go to the clerk's office, where a copy 

was annexed to his answer, or come to his print
ing-office, where one was stuck up_for public 
inspection. 

ON an affidavit of these facts, the plaintiff 
moved for and obtained process of attachment' 
for a contempt of the authority of the court, and 
a· disobedience to the injunction : on the ret un .. 
of the process, the defendant 2dmitted the pub
lication of the advertisement, but denied that 

. any copy, or thc original of the letter, was stuck 
up in his office: and a witness who was intro
duced and examined viva voce, by consent, de. 

I posed, that he had called at the office for a sight 
of the letter, and was taken into a private room, 
wl'lerc it was ShO'Vll to him, with an injunction of 
secrecy : and that, to his knowledge, another 
person had been indulged with the reading of it. 

THE ease was argued by Alexandc:r, Depeys
ter and Smith, for the plaintiff, and fr[orel arid 
TYilson for the defendant. Mr. Blanqlte, a lay 
gentleman waSi, with the consent of the bar; per. 
lllitted by the court to speak on that side. 

By the Court, MAR TIN, J. alone. Although 
it has been deemed improper, upon this motion, 
to allow the discussion of the propriety of grant.: 
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ing the injunction, that having been gone into S:RING. 18.11; 

I 1 . d' 1 . I b l' 't First· DlstrIct. at arge on t le motIOn to ISSO ve It, e Ieve 1 '---y---.J 
advisable to detail the principles which influenced DENIS 

the court in declining to dissolve it before the LEC:~t\C# 
final hearing, as these principles have Leen for 
purposes, not necessary to be now examined, in
dustriously and eggregiously misrepresented. 

TH E injunction was claimed and the dissolu.-. 
tion of it resisted on the ground, 

1. That a letter is an object of property : 
2. That, after the person'to whom it is direct,.

ed receives it, the property of the writer still can. 
tinues in it, to a certain degreB. The former 
having only therein a joint property'with the 
latter: 
\ 3. That the right of publishing it, remains 
exclusively in the writer, until he abandons it, 
·and at his death passes to his representatives; 
. 4. That the property of the writer may 'be 
violated, by multiplying copies of, or suffering 
the letter to be used contrary to his presumed 
intention. 

1. A letter is an object of property. 
THERE is nothing that a man may so empha~ 

tic ally call his own, or more incapable or being 
mistaken, than his ideas thrown upon paper, his 
literary works. 4 Burrows 2345 •. Jlillar vs. 
Taylor • 
• ' ACCORDING to the laws of France, a letter. 
is rccogni5e~ as a chattel, which may be the ob~ 
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S:lUNG. 1S,11. jeef of larceny. An a'ction lies, and even "a cri: 
FIrst Dlstrlct, • 1 . b . . d . 
L--y-J mma prosecution may e mshtute 1 agamst a 

DENIS ,person who, having undertaken to carry a letter. 
"V8. 

LECLERC. violates his trust and detains it. II y a acti01i 
en justice, et memc Oil pellt prendre la voie ex. 
traordinaire, contre celui qui s'efant charge df! 
porter une lettre, ne s'est poillt acquitte de SOI% 

message et la retient. 3 Collection de Jurispru
dence. 312. 

AT Rome, an unfaithfull messenger, detaining 
a letter, was prosecuted as for forgery. Nuntius 
nOll restituens litteras ei, cum mandatum r~sti. 

tuere susceperit, incidit in crimenfolsi. Bartolu3 
in lege 1'itio 36, n. 3. 

IN the United States by an act of Congress, 
it is made penal to print the manuscript of another,~ 
and the property of the Writer is secured from 
invasion. 1 Laws, U. S. 118. 

THIS act is expressly extended and declared 
to be in force and effect in this territory. 7 Law, 
U. S. 117. 

, II. The second proposition was expressly re. 
cognised by Lord Hardwicke, in the case of 
Pope vs. Curl, in which the plaintiff complain
ing, thai the defendant was about publishing 
lcttt:rs which he, the plaintiff, had written to se
veral persons, obtained an injunction to stay the 
publication. 1 

THE Lord Chancellor holding that "the re. 
~, ceiver of a letter has at most a joint property 
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.H with 'the writer imd the possession docs \lOt Srnnm 18n. 
,,0 I 0 l' I O I 0 • Fi I'ot Dist:'ict. gIve urn a Icence to pub I~ 1 It." fo the 1.-__ ,---J 

au~~ority of this decision, invoked by tl1c pbin_ D~Ki5 
tiff, the defendant has objected that the British LE~~~-llC. 
Chancellor spok,e only of letters, as objects of ' 
literary value, written for the purpose of raising 
money by a sale: but the pbintifPs cotm~el has 
drawn the attention of the court to the latter 
part of the case, from which it appears that the 
letters which' Curl was about to pUblish, were 
only letters on particular subjects and inquiries 
about tIle Ilealtlz of friends. 2 Atkins 341. Foiled 
ill this way, the defendant has insisted, that from 
the reputation of Pope, an illustrious writer, even 
letters of this kind might be considered as va-
luable, as those of ordinary persons on seientific 
subjects: and that the case of Pope \'s. Cllrl, is 
a solitary one, which must not be made to cont-
rol others out of its species, and the present plain., 

,tiff, altho' a lawyer, being no author, {the 
,letter being clearly written without a view to 
publication, ) cannot identify himself with the 
plaintiff in the case cited. This objection has 
been met by the prodqction of a case in which lord 
Apsly, extended the same principle to letters 
written'by Lord C'hesterfield, a nobleman from 
whose \len nothing. had yet been given to the 
world, but some parliamentary speeches. , Am
bler 737. 

ON this second propositlon, therefore, the 
~urt 'could -not help saying, (without binding 
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~:RING. 18.11. itself, as to the final opinion, it will have to pro:. 
}Irst DISU·lct. • ) I hi h 
~--' nounce on the hearing t mt t e person to w om 

DENIS the plaintiff directed his letter, had not the right 

L 'V8. of publishing it, and consequently, the present' 
ECLEItC. 

defendant could not derive it from her: not-
withstanding, the letter was not written with 
a view to profit, nor by a person whose employ
ment it was to write for that purpose. 

III. The third point made by the plaintiff's 
'counsel is that the right of publishing a letter, 
remains exclusively in the writer,. till he aban. 
dons it, and if not abandoned, passes at his 
death to his representatives. This proposition is 
so 'natural a corollary of the preceding, that 
it is only with a view to show that the court 
has attentively weighed every thing in this case, 
that the trouble is taken of stating it. 

IT flows from a princil~le established in the' 
case of Millar vs. Taylor, viz: a partial disposi
tion, by the true proprietor of a thing, is not to 
be carried beyond the intent and measure of the 

- proprietor's assent and appropriation, in that be
half, whether it be the cas.e of borrowing, hiring 
or any other kind of contract or bailment. In 
the application of this prinCiple to the present 
case, the plaintiff contends, that the letter was 
sent, for the sole purpose of being perused by 
the person to ,,,hom it was directed, and there-

,fore any other use of it, being contrary to, and, 
beyond the intent and measure of his assent ana 
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appropriation, is tortious and illegal, and the court S~RING. 18,1"1. 
-. h . . . First DIstrIct. -

oug t to restram It. ~ 

FOR this purpose, the case of the Executors' DENIS 

of Lord Chestei:field vs. Stall/lOpe (# ale is in- LEC:~RC •. 
voked. Ambler 737. It differs but little from 
that of Pope ,"S. Curl, which it strongly confirms. 
The Earl had had a natural son, of whom the 
defendant Stanhope was the widow, and at whose 
death she became possessed of a number of let-
ters written to him by the Earl,' on education and 
politics; some of which contained characters of 
persons in office. The lady, some time after her 
widowhood, mentioned the letters to th~ Earl and 
expressed her belief that, if published, they would 
-orm a valuable system of education. His Lord-
ship answered, "\Vhy, th:1t is true, but there is 
" too much latin in them" and did not express 
any disapprobation of the pUblication. Shortly 
after, he requested her to restore to him the let-
ters containing the characters, declaring, upon 
his word and honor, he desired them only with 
an intent to burn or destroy them. She car~ied, 
accordingly, all the letters' to him. He took out 
those which contained the characters, repeated 
his assurance on his word and honor, that he meant 
to burn or destroy them, and told her she might 
keep the rest. After hi; death, she contracted 
with Dodsley, the other defendant, for an edition 
of them. On the application of the executors of 
the late lord, an injuction was issued to stay the 

·publication. The. defendants insisted on the 
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S:RtNG. 18.11. presumed assent of the deceased. The plain": 
Fn·~t 1l1stnCt. ·fl' d 1 1 l' I . 
"---~ t1 s con ten C(, t lat a person las no ng It to prmt 

l)PlI!i or publish letters which he receives, without the 
V8. 

LgCLv,ac. C0115ent of the corrcspondent who wrote them ~ 

that his propcrty in the letter does not .extend 
so far, and if it did mischievous consequcnces 
\votlld follow in abundance of 'cases-tqat the 
consent of the Earl, was necessary, or that of his 

. executors, aftc:" his death-that his taking the 
c,haracters and leaving the other letters in her 
hands, was no evidence of his consent to their, 
being printed. Of this opinion was the chan!' 
Gellor, Lord Apsly. 

1 T is obscrvable that the permis~ion to pub .. 
lish might, perhaps, have been correctly inferred, 
from the want of any actual objection, on the 
part of the write~', when informed by one of the 
dcfcndants, that 5he thought of a publication of 
his !etters-from the strong and repeated asseve.,. 
Iations, under the word and honor of the Pecr, 
that the letters containing the characters were 
taken for the sole purpose of being destroyed. 
For those asseverations can only be accountcd for, 
by being considered as evicenee of the Lord's 
intention, to repel the idea that the characters 
wcre clc~irecl to be returncd, with a view to any 
profit to be derived from them, which would un· . 
l1eees~:arily diminish that which the lady might 
promise to herself from the publication hinted at. 

IN this casc, the ch:mccilor recognised the 
pr,inciplc, established by Lord Hardwicke, as tho 
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ground of several decrees made since, in the Spnnm, 18,ll. 
.. First DIstrIct, 
cases of Mr. vVebb, Mr. Foster and others. ~ 
According to this principle, the right of publish- -DENIS 

VB, 

ing a-letter belongs exclusively to the writer: LECLERC. 

the receiver has not such interest in it, as will 
enable him to prevent its publication. For Lord 
Hard wicke continued the injunction as to the let. 
ters written by Pope, but refused to continue it-
as to those written to him. ' 

THE present case has been endeavoured to be 
distinguished from those cited in regard to the 
nature of tIle attempt-not to print a letter, with 
a view of appropriating to one's self the profit of 
the sale, and thus depriving the writer of the be. 
nefit secured to him by law, under the denomina. 
tion of copy rigllt; but with the sole view of 
disclosing the writer's secrets and wounding his 
feelings. A defendant is not to be enjoi~ed from -
doing an act, on account of the benefit which 
he expects to derive therefrom, but on account of 
the injury which it may occasion to the plaintiff. 
Here the plaintiff complains that his property is 
about to be violated. Can the defendant resist 
the claim of the plaintiff, by saying : true it is, 
I am about violating your property, but I seek 
[lot thereby any pecuniary benefit, nor any ad
vantage, but the gratuitous pleasure of working 
111 inj~ry? In foro legis, the measure of re· 
lief or damage must be the same, whether any ad. -' 
vantage be contemplated by the wrongdoer or 
[lot-while, in foro conscientite, his turpitude is 

Q<t 
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S:1UNG. 1 S..1 1.\ surely the greater, if none be expected. If a man 
Flrst Dlst'lct.. b .. d . I h 1 
'---y---l IS to e cnJoll~e to pnnt my etters, \\' .en 1e ex .. 

DENIS peets thereby to support his family; a fortiori, 
V8. d 

LECLERC. when his only view is to 0 me harm. 

TH E case is attempted farther to be distinguish: 
ed, because the subject of the injunction is one 
single letter, ,yhich cannot be said to con~titute a 
literary work. The defendant's counsel have 
quoted no case in support of the distinction, and 
the court has not been able, to recollect any. 
'\Vould the judges who granted the injunctiom 
in the cases in AmOler and Atkins have permit. 
ted the letters to be printed singly? and if the) 
had been thus given to the world, how couk 
the, collection of them have been prevented ? ' 

TH E plaintiff having e~tablishcd, as far as thl 
authorities on which he relies are entitled to res 
pect, his right to the injunction, the defendant'~ 
'counsel has leplicd"that the dccisio~s of foreigl 
judges ought not be considered as binding 01 

, the conscience 'of this court. 'This is not pre 
tended: but the court, cannot 'help considerinl 
thG opinions of the Briti5h judges, as those. c 
'men of great learning and integdty. It is not thei 
opinion to whieh the court gives its assent, bu 

. the' arguments 'and reasons' on which it is grou~ld 
, cd. In the cases under consideration, the Bri 
tish court· grounded its decisions upon a prill 
ciple of the common law and a statute of GreL' 

, 'Britain. 
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TH E common law principle is this: A par~, ~~l'lING. 18.11. 
. I I' " ,I' h" b ' d b l'l\'st DIstrIct. tza (ISPOSltWIl OJ a t mg zs not to e carne e- '----y----I 

yond the intent and measure of the proprietor's DENIS' 
VS, 

assent 'and approprzation, in that behalf. In des- LECLBRc. 

cribing the act, we have here only an extended 
translation of the definition of larceny by the 
;Roman ,lawyers : COlltrectatio rei aliellte, ,:nvito 
domino pujus ilIa luit, a diversion of the thing 
~f another, ~ontrary to the wi!l of him, to whom 
jt belongs. 

IF upon this axiom Lord Hardwicke held ,that 
Curl's attempt to publish Pope's letters, ought 
to be restrained, because Pope by sending those 
letters to, his friends, had made a jJartial disposi
;ion of them only, which Curl was carrying be
yond the intent and measure of Pope's assent 
'and appropriation, in that behalf,' deciding on the 
civil law principle, this court must determine 
that the present defendant ou'ght to be enjoined, 
because he is endeavouring to make a diversion 

L \ 

of the thing of another, contrary to the LUil! of 
him ta whom it belongs. ' 

IF in construing a British statute, m,lde in 
the reign of queen Ann, for the protection of 
literary property, the same judge held that a 
letter was a literary work, against the invasion 
of which protection was to be extended, why 
should n?t an American judge, construing an act' 
of congress in pari materia, extend the same, 
'?eneqt to his fellow-citizens, and hold that a 
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SPRING 181 LIetter is a manuscript within the meaning of the 
}'irst District. f ' . 
'---y---J act 0 congress. 

DENIS IN acceding to the determinations quoted, this 
"Us. 

LECLERC. court keeps within the boundaries of its legiti. 
mate powers : to disregard them would be to 
overleap those bounds and destroy the anoient 
l~md marks. And the wife man has said : over-

-leap not the ancient bounds which thy fathers 
have placed : ne transgrediaris terminos antiquos 
quos posllerllnt patres tui. Provo 2. 

LASTLY it is made a subject of complaint that 
the injunction granted to the plaintiff prohibits the 
printinK and publishing-while, in the cases 
quoted, the court only prohibited the printing, 
without restraining the defendants from publish-

. ing th~ contents of the letters, by other means 
than that of the press. Neither the statute of 
Ann, nor the act of congress~ would authorise 
the ~xtension of the injunction so far as has been 
done in the present case, in Great Britain or the 
United States. But the court has believed that, 
in supporting his last proposition, the present 
plaintiff has nearly shewn that he was entitled 
to this extention. 

IV. This proposition is, that the property of 
the writer of a lett~r may be violated, by mul
tiplying the cop.ies of it, or suffering it to be used 
contrary to his ,~ill. ' , 

As we are examining the question, in regard 
to a violation of property, by a tortious use of a 



"or. 'l'lIE 'TERRITORY 01;' ORLEANS. .s09 

letter, otherwise, than by the press, the argument S~RING . 18.11 • 
. d 'b d d 1 FIl'st DIstrict. nee s not to e exten e to t Ie consequences of I..-- --.J 

a multiplication o{~he copies. D~IS 
THE plaintiff says 'the laws of his country, LEC:~llC. 

protect his correspondence ; and although this 
court will give damages, in case of its abuse~ 
yet he needs not wait till the commission of the 
trespass, but may solicit the aid o£ the judges to 
avert it. The prevention of mischief, which 
should be one the principal objects of every sys-
tem of jurisprudence, constitutes a very impor-
tant branch of the jurisdiction of this court. ' 

FOR this purpose, the counsel endeavours t~ " 
shew that the law so much abhors the violation 
of a man's correspondence, that it prefers a fai. 
lure of justice: and the posit~on is supported 
by the following authorities. 

Pigeau, speaking of written evidence, observes 
that, " Writings, which were intended to remain ,
,; secret, cannot be used-as a confession. - Nei~, 
" ther could be offered a letter written with mis.'· 
" tery and confidence :' the person, who received 
" it, could 110t lawfully reveal the secrets' with 
"which he was intrusted-nor an intercepted 
" letter : he', who resorts to such expedients in 
" order to procure t~stimony, ought to be pun-
\, ished. For it is a CRIlJE to disturb sllch cor· 
" respondence, which'all nations agree in consi. I 

" dering as SACRED~" 1 Procedure du Chatelet, 
225. This author considers the disclosure of the 
contents of a confidential communication, and, 
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SPR1NG ) 811. h'" . '. f 1 f h 
first District. ti '-' ll1terceptIOn 0 a ctter as acts 0 t e sam~ 
"--_y __ -i kind, which ought to be punished. 

DENIS . 

'Vs. " THE n E are cases, " says Denisart, verba 
LECLERC. 

LETTRES MISSIVES, "in which the person, to 
" whom letters are directed, canllot bring them 
" to light WITHOUT CRIME; espycially when 
" they are written with mystery and contain con. 

" fidential things. 'l'he CRIME IS STILL GREA" 

H T E R when the secret of a letter is unveiled 'with 
"theimly design oj'nolNG AN INJURY to the 
"writer, who thought h~ might open his heart, 
'" without any apprehension of that being re~ 

"veakel, which he w:ts writing for a friend 
" only, and which he wished to remain concealed 
"from the rest of the world. The' court, in 
" such cases, has uniformly ordered that the letter 
" should be restored to the writer, whatever re; 
"lation it might have to the object in dispute;:. 
II n'est pas toujours penms de se servir des 
lett res missives dans les ai/hires; il est des cas. 
OU celui a qui elles sont ecrites, ne peltt les met· 
tre au jOllr sans crime, surtout IfJrsqu' elles ont 
etc ccrites avec myst'ere, et qll'elles renferment 
des cOllfidences. Le crime est encore plus grand, . 
.lorsqll'on devoile Ie 'secret d'une lettre, dmis l'u'. 
Jliquc but de faire injure a celui qui en est l'au. 
teur, et qui a cru pouvoir ouvrir son c(£ur, sans 
craindre de voir reveler ce qu'il n'ecrivait que 
!Jour un ami, 'et t'e qu'il vOlllait n' etre Sit de per
sonne. La justice, dans ces sortes d'occasion, (!, 
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foujours ordonne que les {ettres missives seraient SPRING 1811. 
, . l . Firbt District.' 
rendues, quelque relatzon 'lit' e les pussent aVOlr '---y----J 
a "affaire. Son motif a ete, que Ie depot du DENIS 

"8, 

secret ayant he viole, on ne devait y avoir au- LECLERC. 

cun egard. . 
.Cicero, i~ his second Phillipic, in ~f. Anto'

l1ium, elegantly inveighs against a person who, 
.had shown letters, which he had written him. 
". This man" says the Prince of Roman elo-

'quence, "sl{illed in rhetoric and belies-lettres, 
"yet ignorant of good manners, has produced 
." letters, which he says I wrote to him. vVho
" ever, having the least ticture of civility or de
" cency, on a misunderstanding between himsell 
" and his friend, ever produced or read publicly, 
'" the letters he had received from him? 'Vhut 
" is this but to destroy the very life of society? 
" How many jokes may be indulged in, in a letter, 
CI which, when openly divulged, are improper! 
" How many serious things proper to be com
" municated in the privacy of one's correspon
" dence, are unfit for the public eye .... I thought I 

. " was writing to a citizen and a good man, not to 

.~' a VILLAIN AND A THIEF." Atetiamlitteras, 
'luas me sibi misisse diceret, recitavit, homo et 
humanitatis expers, et vita: commwiis ignarus. 
Quis enim umquam, qui paullztm modo bonoru1l7, 
consuetudinem nosset, litteras ad se ab arnico 
missas, offensione a.,liqua illterposlta, in medium 

.protulit palamque recitavit? quid est aliud, tol
. !ere e vita vitce societatem, quam tollere amicorum 
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S:RINCI-. 18.11. colloquia aostntium? quam multa joea solent esse 
FIl'st DU;lrlct." "l' 1'" l."d '----v---' m epzsto 1S, qutC protata_ sz smt znepta eS"e VI ean. 

DENIS tur? quam multa seria, neque tam en ullo· moao 
LEC~~RC. divulganda ? .... Quod scrioam tamquam ad civem, 

tamqual1i at bonum virum; non tanquam ~d seE
LERATUlII ET LATRONE1>I. 

IT would not have been easy for the plain
tiff's counsel, in the various. codes from which 
the jurisprudence of this territory draws its 
maxims, to have lighted upon authorities more 
decidedly in point. The letter it is insinuated 
is not written on a scientific subject: 'it was pre
pared for a lady to whom the plaintiff was paying 
his addresses and relates only to the object he 
had in vie",~. Be-it so : we are then fairly to pre. 
l!3ume it written in "mystery and confidence." 
Then the defendant could not produce it to light 
W11 Hour CRIME. 

, HE has not alledged, surely he has not enabled 
Us to believe~ that he had any ~ther view than to 
vex the plaintiff. Then his " CRIME IS STILL 

" G REA r E R : for he seeks to unveil the secret 
cc of a letter, with the only design of doing an 
"INJURY TO THE WRITER, who thought he 
"might open his heart, without apprehension 
" of that being revealed, w~hich he was writing 
" for a friel'ld only, and which he wish.ed to' re
" maiq concealed from the rest of the world. " 

IF he were to produce such a letter, in a court 
of justice, for the discovery of truth, and the at-, 



dF 'tHE TERRITORY OF ORLEANS: 
. I 

tainment of his legal· rights, Denisart informs ~:RING. 18.11. 
'. . . d 1:' Irst DIstrIct. 

11S the Judge would mdlgnantly repel the han "---y----I 
that proferred it : he would order the letter to be DENIS' 

restored to the writer, and Pigeau adds, the at- I 

tempt 8ho1.11d be punished: " for it is a crime to 
" disturb such a correspondence, which all na· 
'.' tions agree in considering ASS A eRE D." 

Is it possible to believe that the law should 
respect the sacredness of a man's correspondence. 
so far as to disallow its violation for a just pur
pose, the discovery of truth in the attainment 
of justice, and yet allow the same violation for 
the purpose of wanton inj ury ? \tV ould the 

judge who would thus reject a 90nfidentialletter, 
and punish the person who presented it to be 
use d in court, patiently permit the same indivi. 
dual to commit it to the press, 'to gratify his 
malice or revenge ? 

SUCH is the law of France, which was in force 
here, on the arrival of the Spaniards. Have these, 
have the Americans changed it in this respect? 

I T is not pretended that the Spanish code has 
wrought in this respect, any change in the ju~ 
risprudence of .the country: but the defendant's 
counsel has contended that, altho' a man's cor
respondence was thus held sacred'in Home, and 
is yet considered so in London, Paris and Ma
drid, it must be otherwise ill the United States. 
Their constitution has virtually repealed all the 
provisions which the plaintiff has !n~()ked, by 

. proclaiming the freedom of the press. 
RR \ 

V8. 

.ECl-ERe. 
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S:num. 1 S.lI. IF this' argument co;Jld avail the defendant; 
FIrst DIstrIct. h' . ' 
"----y--J t IS pretended proclamatlOn of the freedom of the 

DENIS press would be as fatal to the people of these 
LE~~~RC. states, as the proclamation of the freedom of 

the negroes to the Hispaniola planters. ' 
A, brother may correspond with his brother, 

and grieve with him on the distresses of the' family. 
" occasioneeJ. by the misconduct of their father, and 

devise the means of alleviating the consequences 
of it. 'VVith secrecy he may succeed: but ~f a 

'gazetteer, in whose hands accident or knavery 
may place his letter, cannot be compelled to 
respect the privacy of these family secrets, the 
writer will innocently incur the odium of the 
conduct of the younger son of Noah. 

AN injured wife may commit to paper, for 
'the information of a parent, the cause of family 
disquietude; if the dishonest holder of a press, 
may give publicity to the complaint, adieu to 

'alrher hopes of domestic felicity. 
, IF a father remonstrate with a daughter on 
the errors of her conduct, the remedy which_ 
parental fondness and solicitude had prepared 
may, bY,the touch of a knavish printer, be turned 
into a deadly poison. 

A merchant may communicate to his friend 
the danger of his situation, solicit a timely relief, 
lvhich will certainly avert his ruin, the indis
cretion or malice of the messenger, may plunge 
him in the abyss, from which secrecy might have 
saved him. 
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TIlE constitution of the United States does SPRI.~':} uil1. 
. 1 . I' . First District.' not contam any t lIng re atmg to the lIberty of "---y---J, ' 

the press: but one of the amendments of it, art. DENIS ' 

3, provides that" congress shall make no law.... LEc:~Rc. I 

"abridging the freedom of speech or of' the 
~,' press." 

) IF this article can be invoked to support the 
tlcfcndant, in the right of printing the work of 
~nother, or violating the secrets of his corres
pondence, it will protect the propagation of any 
::;lander or libel., Neither congress, nor the cir
cuit court of the United States, seem to have 
ever considere~l this artiele as' susceptible of so 
strange a construction. Congress have passed an 
act to punish certain libels and we have seen the 
judges of the supreme court of the U. States 
c~rrying it into effect on the circuit. United 
States vs. Lyon, in Vermont, and United States 
vs. Cooper, in Pennsylvania. In every state, ac
tions for defumation and prosecutions for libels, 
are daily carried on ; anel this court has overruled 
the objection, in the case of Territory vs. ·.)\~t. 
gent, ante 112. 

LASTLY, the subject of the plaintiff's suit has 
been represented as too trifling for the attention~ 
and the discussion of it as incompatible with the 
gravity, of the court. 

The defendant, ho~vever, seems to have ~ttach
cd an extraordinary degree of importance to his 
~laiIll, and we have been employed severnl days 
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~~RIXG: 18.11. in examining the extraordinary pretentions he 
1'lrst Du,tl'lct. S I 'f . . I 
~ sets up. ure y, lone party so pertniaclOus Y 

DENIS insist on his right to attack the other, the latter 
V8. 

LECLERC. ought to be forgiven if he exert the same de-
gree of industry, in endeavouring to avert the. 
meditated mischief. 

THE, court of King's Bench in Great Britain 
did not think it repugn~t to its gravity, nor a di. 
minutioil of its dignity, to sit upon and determine 
11 question arising <;m a most indecorous transac
tion : two young-men, tired of running theit 
horses, at N~w~Market, terminating the frolic 
of the day, by making a race on their fathers' 
lives: on the very day of t~c death of one of 
them. 5 Burrows, 2802, Earl of March vs. 
Pigot. 

PERHAPS, the judicial officers of this colony, 
under the government of Spain, might, when 
out of humour, turn off their fellow subjects, 
if approached with complaints qn matters, 
which they deemed unimportant: No American ~ 

- .magistrate ever did so. \Vhatever be the value, 
. whatever the nature of the 'demand, or the mo

I tive that gives it rise, if it be authorised by law, 
the individual is entitled to the ear and the aid 
of the judge. 

Tn E court feels no hesitation in avowing that, 
even if the authorities, adduced by the plaintiff's 
counsel, had not so powerfully supported his ap
plication, the circumstances of his case' would 
have procured him the' 0PEortunity of having it 
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inquired into. Altho' the principal occupation ot S;RING . 18:11 • 
, - b fl' . . b d·· .. d' First DISU'ICt. ·the mem ers 0 t us court e to a mllllster 15- "----y---.J 

tributive justice, everyone of them, it is hoped, : DENIS 
'VB. 

will, at all times, remember that his, is a ministry LECLERC. 

of the peace-that he is ex officio a general con~ 
servator of it, throughout the territory-that 
this court;being the tribunal of dernier resort and 
b_eing vested with common l:ny jurisdic;ion, is . 
the custos morum of the country. He would 
have remembered that of all kinds of libelling, 
the one attempted by the defendant, is the most 
likely to ex~ite the injured to seek redress by a 
resort to arms-that a judicial declaration that 
the muilicipallaw was insufficientl to the preven-
tion. of the injury, would have extenuated, and 
lik,eIy in the mind of the plaintiff justified, his 
conclusion that nature resumed her ~ights, and 
authorised the use of violence in averting the im:. 
pending evil, or obtaining satisElctichi for it. 
It is not unlikely, the judge would have consi. 
dered the defendant's attempt as a flagitious out-
rage on good manners and decorum, the com· 
'pIetion of which must have. made decency weep. 

IN balancing against all these cOllsiderations 
the small inconvenience which the defendant 
might sustain in being delayed a little while 
in the wanton exercise of a right, at least du. 
bious, no judge could have pondered much be. 
fore he would determine, that the plaintiff had a 
fair right to the oportunity of contesting such 
,strong pretentions, and to a process calculated 

. . . 
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f~!>IUNG, 18,11, if not to prevent, at least to delay, the distur. 
l'lrst Dlstl'lCC, b f I bl' "I' h' h' h fi "-:---v---:l ance 0 tIe pu IC tranqm Ity, w Ie IS t e lrst 

DENIS object of the law and the first care of the rna· 
'V8, 

LECLli:nc, gistrate, because it is the first blessing of SOr 

ciety. 

THE court is now called upon to punish the 
defendant for a contempt of its authority and a, 

disobedience of its injunction. 
rrH E facts which are presented as constituting 

his offence are: 1. The insertion of an adverti- , 
sement in a l1ews-paper, inviting all' sHch per
sons as felt an inclination to see the letter, to 
gratify their curiosity and pointing alit the means. 
2. The annexing of a copy of the letter to the an. 
5wer, and communicating the 'original to several. 
persolls' applying for it, in pl~rsuance of the aq, 
vcrtise1l1ent. 

I., It is contended, on the part of the plaintiff, 
that the advertisement is of ibelf a. contempt of 
this court and would be considered as such, even 
if no copy had been annexed to the answer, not' 
the original communicated to any person. 

It i~ impossible to read this advertisement 
without con!:>idering it as an evidence of the plain. 
tiff's determination to effect obliquely that \vhich 
the judge had inhibited him from doing, and 
deprive his antagonist of almost all the relief 
which the injunction was intended to afford him
~s this determination could not be carried into 
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effect with inipunity, the avO\val of it seems to SPntNG 1811. 

I d 
' First District: 

put t le cO,urt at efiance. ~ 
DENIS 

II. fhe plaintiff's counsel further insists, that VII. 
- LECLEItC. 

be has produced sufficient eyidence of a publi. 
cation, inasmuch as there was no necessity for a 
~opy of the letter, with the answer, and that the 
production of the original to two persons, is a di. 
rect breach of the injunction. 

TH E counsel for the defendant says, he might 
lawfully annex a copy of the letter to the answer 
as part oftliat instrument.-That no matter which 
is stated in any' memorial or petition for the re
dress of grievances, and addressed in the proper 
channel, however defamatory, is libellous-that 
the commuriication of the letter was in secret and 
confidence, and had the letter been a libel, the 
shewing of it in thi~ manner would not have 
been held a libellous publication. Esp. N. P. 
505. Campbell N. P. 267. 

THE annexation of the copy to the answer and 
the production of the original to two gentlemen, 
art! acts which, like all others, must receive their 
characters, ,from the motiYes in which they ori. 
ginated., If the copy was in the least necessary or 
usefull to the defendant in the suit, he had a right 
to annex it, but if it was irrelevant, if it could 
be of no service in the cause, there can be no 
excuse for thus giving publicity tO,a paper which 
the defendant had been enjoined from publishing. 
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S~RING. 13.11. The court could not ,,"ith propriety read the. 
First Dlstnct. . . 
L_y-~ copy to ascertam this fact, but from no reference 

DENIS to the copy in the answer, nor from any argu-
LEC:~RC: ment offered, ·can it presume that the copy was 

annexed with any vie\v of affording aid in the 
S~lit-. the presumption, which naturally presents 
itself, is, that it ,vas annexed for the sale purpose 
of pqblishing it : and this presumption has now· 
ripened into- evidence; for it is confirmed by the 
-use which the defendant has since made of the 
copy, by referring all persons desirous of seeing 
the letter to the records of this court. ~ 

It is true that the communication of informa~ 
tion, disadvantageous to a third person and affect. 
ing l~is reputation, is not considered as illegal 
when made fairly and confidentially: it is howe. 
vcr, othcnvise when made for the sole purPose' 
of working an injury. 

This proposition, the defel~dant's counsel sup- -
ports on the authority of Campbell's N. P. The 
ca~e there reported ~f'Dollgall vs. Clarige 267,
certainly maintains it, but the decisio~1 cannot 
aid the defendant. The court determined that 
a letter written confidentially to persons who em~ 
ployed M'Dougall, as their solicitor, conveying 
charges, injurious to his p~ofessional character, 
in the management' of certain concerns which 
they had intrusted to him,' and in which the 
writer of the letter was likewise interested, couid 
!lot be considered as a' libel and made the sU,b. 
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ject of an action. Lord Ellenborough observ- S~nING, 18,11. 
" h 'f h d l' d h' db' fi..1 FIrst District. l11g t at, I t e elen ant avmg acte ona ue, ~ 
with a view to the interests of himself and the DENIS 

persons whom he addressed, a communication of L~C:~RC. 
this sort, Tvhich 'Was not meant to go beyond those 
immediately' interested in it, were the subject of 
an action, it would be impossible for the affairs 
of mankind to be conducted. 

THIS decisi~n is only the echo of that cited 
out of Espinasse, Rex vs. Baili~, 506. Lord 
Mansfield there held that 'a distribution of the 
copies to the persons 0 N L Y, who "were from their 
situation called on to redress 'the grievances ana 
had, from this situation, power to do it, was 110t 
a publication, that could be punished. ' 

IN the present case, the publication was 110t 
intended for the court, 'but for th~ public. The 
object the defendant had in vie\v was 110t to 
procure any benefit to himself, but to do an in
jury to the plaintiff. The court is therefore bound 
to say it was tortious. 

I N considering whether there be any exte .. 
nuating circumstance in the defendant's case, 
the court finds hardly any thing but matters of 
aggravation. His conduct in court has been far 
from authorising a contrary conclusion. The court 
is, therefore, bound to say, that the defendant 
must pay a fine of fifty dollars and be impri~ 

soned during ten days; 
Ss 



CASES IN THE SUPERIOR COURT 

SPRING 1811: SYNDICS OF AJlfELUNGS', vs. B.1JvJ( OF THE 
}<'il'st District. ' , - , '" '- , 
~ l,lJvITEl) ST A Z:E S. 

The Bank of TH ~ plainti£f~ claimed s~ndry promissory no:-
the, U. S. hud d . d' h d!'. d ' ffi f'd' no lien on no- t~~ . ~po~lte 111 t ,e _ ~~en ants q ce 0, Iscount 
tes depos~ted an~ qeposit, by the' insolvents priqr to their fai~ 
for collectlOn. ' . ' ' '. . . ' 

ll].re, which the qefelld~ults retamed, clannIng ~ 
, liell thereon for monies due the~ by the insol
vents. 

I T was admitted that the insolvents, b\'!for~ . \. "' 

and till the period pf their f41ilure, had q.ealings 
wit~ t~e, defendants, ~epof>iting gold? ~ilverl 
qan!} p~ll~, an~l n9te~ anq. bills for collection, 
'~h~ch gol9-, ~ilyer ~mdba.n~ bil~ and the pro
ceeds of the 1I0tes and qills for collfctiol1, were 
pJace<;l ~o the insolv~nts' credit, in their account 
'Yi,~~ the defeQqants. The insolvents, from time 
t? 'tirne, applied an,d r~c<;iv~d; frop! the defen
dant~ d~~co,~nts on their ?wn Qills or notes, the 
llet proceeds ?f 'Y~ich were placed to 'their 
credit, and the full amount of sa~d bills or notes 
at maturity carried to their debit. The defen-' 

, dants regulate the accommodation, which they 
extend to their customers, by the usual ~ourse.' 
and amount of their respectiye pecuniary deal~ 

ings and transactions with the defendants : keep~ 
ing an account of such dealings, with each cus~ 
tomer, and at the ma,turity of his notes, dis- , 
c~unttd by the defendants, debiting ,him ~here. 
fore, appropriating for this p~rpose, as much as 
IS necessary of the custo~r's money in the 

j " 
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hands of tIle defendiuits, proceeding from depo- ~~RlNG. 18.11; 
. ,. h' I'u'st Dlstflct, SIts or collectIOns, WIt out any protest or de-~_ 

mand, when the money at the customer's credit AMELUNGS'-

'ffi Tli' 1 ' r. 'I d b SYNDICS su ces. e mso vents lal ure was rna e pu - 'V8. 

lie about, and the plaintiffs were arpo'inted their BANK U. S: 
provi~ional syndics on, the 22d of February. Orr 
the 28th and on the following days, notes of the 
insolvents, and of other individuals whose en. 
doniers they, ,vere, ,,,ere protesfed to a consid. 
erable amoulit. There' was no evidence of the 
precise day, on which the pfaintift's mnde a de.' 
rtiand of the notes which are the subject of the' 
suit. Oli the day on which if was brought, the 
in'solvents had·to their credit, on the defendants' 
IioOKS and in their ha~ds, monies, notes or biils 
for coUectio:1, to a considerable amount, but the', 
insolvents ,vere indebted to' the defendali.fs, as-
draw~ers and endorsers, to a sum more than dOtlble 
that to their credit, leaving a great excess of debt,' 
eVen if all the notes deposited for collection prav.' 
cd good: 

Smith for the defendants. The defendants 
had a lien 'upon these notes for the general ba
lance of account due from the insolvents, 

1. Upon principle, 
2; Upon authority; 

1: On the first ground; a lien; in the' ordinary-
acceptatiort' of the term in the Ellg1ish law~ may' 
be defined to be a hold; which a persori has upon: 
the goods- or property' of another, and: whichh~' 
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S~nING. !B.I1. has a right at l~ast to detain until pavment of 
First DistrIct. . ' J 

'----y---J what IS due to him from the owner; generally 
A~I~LUNGS' arising upon p-ossession and expiring with it._ 
SY~DICS ' 

V8. LIENS are supported by natural equity, and 
!lANIt U. S. certainly are highly favorable to commerce. They. 

seem to rest in part upon the same equity with 
that of deciding, as far as possible, cross demands 

. hi the same action, rather than turning parties 
round to seek their remedies in distinct suits. 
The time was, before the influence of trade and 
of general intercourse had produced their due 
effect in softening the harsh and inconvenient 
rules of law, when every right required to be as
serted in a distinct action and of consequence. 

, whel'! remedies were often circuitous, difficult and 
defective. Perhaps the law of England even yet 
may not be quite sufficiently unfettered on this 
subject, to afford all the encouragement that the 
varied and complex relations of commerce re
quire. But that a factor has IT lien upon goods. 
in his possession, not only for incident charg~s, 
but as an item of mutual account for the general 
balance, must be admitted to be law there as 
well as here. The first solemn decision on the 
subject [Krutzer vs. Wilcox, referred to in 1 
Burr. 494.] was so e'vidently equitable and be. 
neficial to commerce, that it has been ever since, 
referr~d to as a standard case. It is equally law 
there that a banker has a lien for his general ba
lance upon uIl paper securities of a customel'_ 

- that may happen t9 be in his hands. 5. 1~R. 488. 
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'.lb. 494.' 1 Esp. 66. It is now decided also SPRING J 811. 

h k b · . h ' First District. 
t at a pac er, emg III t e nature of a factor, has,--- -oJ -y---
an equal lien upon goods sent to him to be pack. AMELu:.;os· 

~d, ex-parte Deez~. 1 .Atk. 228. So too,' of SYNDICS 
"tis. 

calico-printers as to goods in t~eir hands to be BANK U. s. 
printed. Cook's B. Laws. 515. And wharfing-
ers hav.e now been decided to have a lien UP~I1: 
goods in their possession, not only for wharfage; 
but for a general balance of account. I Esp. 109, 
and such is the force of this equitable right of 
lien, that it has been decided to hold in favor of 
a balance, including debts of which the recovery 
might otherwise be barred, by the statute of 
limitations. 3 Esp. 81. And the licn of an in-
surance broker, upon a policy, is now dccreed 
to be equally general and even though he may 
have parted with the possession of it, Qrovided 
he afterwards, by any means whatever, hav~ re-
covered it. Cook's B. L. 349. 

AND so .s!rongly do the courts of Engbndin: 
.cline in favor of liens, that they are now sup
ported, not. only. when they. are' founded upon. ' 
express contract, but whenever a contract is im
plied from the usage of trade or from the manner ' 
of dealing between the parties. From the course 
of these decisions, the doctrine of liens, as esta
plished in favor of factors, seems to be evident
ly widening every day, and perhaps may, at no 
very distant period, .b~ established as the generdl 
~aw, in favor of alm~st every sp~cies of agent" 
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SPRENG 1811 and whereyer almost' there are mutual dealings 
First District ' . L---Y---' and'demands of any sort, at least III the event ot ' 

AI\IELUNGS' bankruptcy or death. 
SnWICS B 1· 1 f hi· r. C 

VI[. tJT W lut IS t lC reason d t e aw III layor ~a: 
DAXK U. S. a factor's right to detain? There is no express 

agreement between the factor and his principal':"";' 
The law implies such an agreement from the rc·' 
lations between them-from the mutual dealings, 
and accounts-from the continual receiving and 
paying-ft;om the mutual debts and credits-it 
being equitable that the goods in the hands of 
the factor should enter as items into the mutual 
account, of which nothing but the general ba
lance ought to be the debt' between them. ' The 
factor is in possession, and he is presumed, in 
virtue of that possession,. to have relied on it as 
a security. If the merchandize in his hands 
were sold and reduced into. money, , then, clearlt 
there would be by mere operation' of law, an" 
instant compensation of the a~ount of the ge. 
netal balance' by the funds in, his h~nds; so far 
as they would go, and the reason of the law' is 
equally in support of the right to detain. Ii 
has been long ago decidGd, that if a first mort. 
gagee !end' a further sum upon a third mortgage,: 
without' notice of the second, he shall' retain' 
in preference'to the inttrvening mortgagee, un:.: 
til both his securities be' paid:":""because, as' it' 
is'to' be presumed, that, in-lending hiS' money 
upon the third mortgage; he relied: upon' the 
hold,. he already- had: upon the land by the first; 
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2 P. lVms .. 494,' it is equitable that he should S~RING • IS.{ 1. 
. p . . d . I I" FIrst DIstrict. retam. ossessIOn, umte Wit 1 t lIS eqUIty, over-L-~ 

comes the strong equity in favor of the second AMELUNGll' 

h b d h
· SYNDICS 

mortgagee, W 0 must e presume to ave ad-' 118. 

vanced his money upon a knowledge of the sulli- DANK u. s. 
ciency of the limd, to discharge both the previous 
incumbrance and his own. O,n the same princi. 
pie, a trust~e of land, having in him of course 
merely the legal estate and possession of the 
titles, shall retain thein, until paid not only ex-
pences incide.nt u'pon the trust, but every other 
debt since contracted to him by the cestui qu~' 
trust, and whether it was or was not incurred with 
any reference to the trust estate as a security. l' 
Binney i26, Lessee of Frazer Uf ale vs. Hal-
lowell. 

,\V HAT has been ~aid of a factor, is equally 
appl~cable to a banker, in their rcspective rela .. 
tions • 

. AN D the condition of a broker or a £'1ctor, 
seems to bear a perfect ressemblance to that of 
the defendants, in the point of view in which they' 
must be regarded for a decision of this question •. 
Between the ·defendants and the; insolvents, there 
was mutual dealing-mutual receiving and pay .. 
ing-mutual credit given-and a general r~nning' 
account, including the notes in question as items. 
And, as the bank is in the actual possession of 
the~e notes, it is to be presume.d. that it relied 
llpqn them, as one Qf its securities. But, further, 
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, ~:RING, IS,I1. it is an admitted fact; that the bank actually re. 
I' Hst DIstrIct, 1 1 f' d' , b '-----y---J gu at<:,s t le amount 0 Its Iscounts, In part, y 

AMBLUNGS' the average amount of the deposits it receives. It 
SYNDICS • f h d' d £ I h b ' . 'Us, IS urt er an a mltte act, t 1at t e an.{ IS ac-

R\NR U. S. customed to appropriate any money that may be 
standing to the credit of a customer on its books, 
(and the whole must be equally a deposit) to the 
payment of .any of his notes, that may have be
come payable without being redeemed by him 

. in time, and' it is well known that discounts are 
refused for those whose deposits are made ill 
another bank. There is then, in favor of the claim 
~f the defendants, equal equity-equal presump
tion of a contract from the usage and practice of 
the bank, and from the manner of dealing, be
tween the parties, to that in favor of the lien of 
a factor or a banker. And where there is the like 
reason there should be the like law. 

To the claim of the defendants two leading 
objections are made, -

1. That the notes in question are a deposit, and 
that to a demand of a deposit a plea of campen .. 
sation, is, jnadinissible, -

, 2. That as they were lodged in the bank for 
a special purpose, they cannot be detained as a 
security for the general balance due from the in
solvents' estate. 

To the first objection, it.may ~e ans,,'ered that, 
. notwithstanding all the imposition of a name, the 
,bailment of' t1~ese notes to the defendants, thougb. 
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in some poi.nts resembling it, IS 

a pure and strict deposit. 
nevertheless not SPRING 1 S! I~' 

Fil'st District. 
'----y----J 

. Hi\. deposit" is defined by Sir \Vm. Jones to 
be, " a naked bailment, without reward, of goods 
to be kept for the bailor." The undertaking of 
the. depositary is a benevolent and friendly act. 
The essential object of the deposit is that it be 
~ept, and exclusively for.the benefit of 'the de
positor, and, of cou'rse; subject' to be restored. 
~pon his. demand. From the disinterestedness 
and benevolence of the depositary in assuming 
t~e trust, the law, on the one hand holds him i'es- . 
ponsible only for such gross neglect as is an evi
dence of fraud, and' on the other, will not sufter 
llim t~ refu~e to ~estor~ the deposit, on the plea;, 
of compensation. 1~he sacredness of the trust 
wOllid' be prophaned if the depositary were to 
think of withholding what llad been confided to 
him, on aC~Ol~nt of any prc"existing debt. The' 
exalted purity of the motive, in accepting the 
confidence, in the eye of the law, rcfuses to min
gle lvith any interested thought. Let us inquire' 
then, what are the points of resemblal~ce and of 
dissimilitude between ,vhat are called acts of de. 
posit in the bank and the contract of pure and 
strict deposit: Like it, they are received without 
any direct hire, or reward, to be paid for their being 
kept, thot~gh they are to be safely kept-like it, 
also,. they are, by the rules of the bank, held il,l. 
gene~al su bject to the o~der of him by whom ~hej~i. 

. T'I' . 

AJlIELUNGS· 

SYNDICS -

VB. 

B.\NK U. S. 
',II ' 
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S~Rll~G. t S.11: are made~and they ate' made,' too, in l)art for the' 
Flrst DIstrlct. • 
L;---y----J purpose of bemg kept, and so far, also resemble 

AMELUNGS' a,true deposit. But this is the utmost reach of 
SnWIC6 

7J,~. the resemblancc. 
B'.\~iI: U.So THEY differ in the following respects: 

, TH E yare not lodged in the bank [by its cus .. ' 
tamers at least, and with such only, can the ques. 
tion of lien arise,] for the purpose, solely, of being 
kept. 

, 2. ,ThougIl no direct hire nor reward be paid 
for the diligence bestowed in keep~ng them, they; 
al"C nevcrtheler:.s not the object of a gratuitous, be. 
nevolent contract, exclusively for the benefit of 
the depositor,. but, of an interestcd contract, for 
tlie benefit of both parti~s. 

, 3. The bank would be responsible .for Ic_s5' 
tbangross neglect, wl~ich is the sole measure of 
the responsibility of a real depositary. ' 

I N order to see in a clearlight the character of 
the contract that subsists betweeh the bank and 
its customers~ in making and receiving their de
posits, it will be ",veIl to recur to the 'nature and 
objects of that institution. It is a corporation 
created by law for certain public purposes of 
finance and trade, and, as conducive to those ob. 
jects} for advancing, more immediately the pecu
niary interests of the private individuals who have 
become subscribers to the stock. The exclusive 
obj~ct ~f every rtiemb~r of ' that corporation, as 
such, "is simply to derive the largest possible in-
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come fr~m the capital he has invested in the stock. SPRING 1811. 
°TI' . ffi ~d b h d' f . bl First District. - lIS IS e ecte y t e Iscount 0 negotm e '----y----J 

paper, at a permitted interest, to as great an ex- .AMELUNGo'>' 

h . . 1 '11 II A' ~'d SYNDICS tent as t e~r capita WI a OW. s mCI ent to, 'V8. 

and with the view of enabling themselves to, ex- BANK U .. S: 

tend, their operations of discounting, the bank is 
made a safe_ and convenient place of deposit, 
where they receive money, bullion, plate, Etc. to 
be kept according to the practice of banks, and 
as is contemplated, and, perhaps, even required 
-by the act of incorporation.' 1 Laws of U. s. 
p. 289, sec. 10. lb. p. 292, sect. 15. So far as 
~ the receiving of deposits by the bank is not e~-
'Ucted by the law-the motive of the corporation 

, in taking the charge of receiving them, can be 
only to obtain a more extended fund with which 
·to carryon their banking operations-and it ap
pears, that the bank does actually enlarge its 
discounts beyond the amount that its own capital 
alone would justify, in a certain proportion to 
·the average sum total of the d~posits in its vaults. 
And the value, it sets on the receipt of these de
posits, appears in this, that it . will measure its 
discount~ with a rather more sparing hand to 
those, who are in the practice of diverting their 
deposits into other banks, than it uses to its 
·standing. customers. 

ON the other hand, every customer of the 
pank, .as .h~ must occasi~nally need its aid, must 
be desirous of al!gmenting, .as much as poss~ble, 
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S~RING. 18.11. his credit with it. And his deposits, so far' at' least 
FIrst DIstl'lct. 1 '. ' • . 
'----y---l as t 1ey are made !n one bank 111 preference to 
A~IELUNGS' another, may ,therefore be prcsnmcd to be made ' 

SYNDICS • h h . f . . I d" B' 
'V8. ,\VIt t e VIew 0 ll1creasmg t lat crc It. eSldes 

'sANK U. s. it is notorious, that thecontroul of money is 
,sometimes borrowed with that object.alone, and 
is confined to the mere advantage of having the 
money deposited in the name of the borrower. 

To form then a just idea of the contract 
that arises from making what are called deposits 
in the bank, the whole nature, object and prac~ 
tice of the institution must be viewed in con
nexion. In this point of view, it is evidently me
rely incidental and accessary to the principal bu-
1>iness of the bank, which is, that of drawing an 
interest from money by discounting negotiable 
paper. Partaking of the same nature, being its 
immediate offspring, having with it an insepara
ble existence, it must be subject to the same law. 
Is there, then, in the receipt of deposits by th~ 
bank, any thing of that disinterestedness and be
nevolence', which the law presumes to actuate tl}e 
real depositary, and which form so distinguished 
a feature of the contract of deposit? Are the 
deposits received, exclusively, for the benefit of 
him, who makes them? Is not the bank res
ponsible for more, than mere good faith in the,dis
charge of its trust, and which is all, that can be 
exacted from the friendly depm:itary? Is not 
the contract founded on motives of mere interest~ 
and, mutually beneficial to the parties? 
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- WHAT is called depositing in the bank~ may S:nn;~, l~IL 
b ,- I l'k' d - . -d . , FIrst DIstrict. e not mapt y 1 "enc to certam eposlts, 1m· "---y----1 

'properly so call1'd, which are made in confo-equen. ibIEI,UNGS' 

ce of,' and as accessarv-to' some other contract'of SnlDlC:i 
J 'V'<. 

a lucrath'e kin;}, and in which, though no direct BANK U. S: 

'recompense is made for the' care amI fidelity bes. 
towed in disch~lrging the trust, are, nevertheless, 
on account of their connexion with the princi. 
pal contrad, ,deemed to be founded' on motives 

'of interest, and for the mutual advantage of the 
parties, and in which, the pe~'son called depositaI-)
is bound to exert a greater degree of care than 
is required by mere good faith in the discharge 
of his trust, and who has a lien on the things'de
posited, for 'the fulfilment of the principal contract 
with him~such are the deposit of a trunk with un 
innkeeper or a ferryman, who derive their 'pro~ts 
from the entertainment or transport of trm'ellers, 
'or the deposit of clothes, with a man who is paid 
for the usc of his bath. ' , 

H W II E N the bailee, impropcriy called 'a 
depositary, ,. s~ys Sir \Vllliam Jones, speak
ing of the degrees of responsibility for ne
glect, ," takes charge of goods in consequence of' 
"soule lllcrative contract, he becomes ans\vcr
" rable for ordinary neglect; since in truth, he 
" is a conductor operis, and lets out his mental 
" labor at a just price; thus, when clothes are 
"lett with a 'man who is paid for the use of his 
" batli, or a trunk with 'an inn.keeper, or his 
" servants" or with aJerry-man, the bitilees are 
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SPRIN~ 1811." as much bound to indemnify the O~Vl)ers, if the 
}'irst Dislrict. I' d 1 h b . L--y---J " goor's be ost, or damage t lroUg tell' WaIlt 

A)1ELUNGS' "of ordi1lary circumspection, as if they were t~ 
SYNl)ICS • • I d ' r h . 

7.18. "receive a stlpu ate recompense lor t elr at-
. BAN. U. S. {' tention and pains"-Jones en Bailm. 49, SQ. 

,. And of deposits with an inn-keeper, Pothier ob,
serves, "this contract degenerates from. the or. 
"dinary contract of deposit, in this respect, 
" that, the inn-keeper takes charge oEthe deposit 
"not, as in ordinary deposits, from a 11l9tive 
" of mere friendship but as a consequence of his 
" c017dition of inn-keeper and in consideration of 
" the profit he dra\V~ from" the travellers who' 
" lodge in his inn. 

" AL T IJ 0 U G II, from this depesit separately 
" considered, he receive no compensation; never
" theless, as it is a consequence of the princip~l 

. " contract between the i~m-keeper and the tra .. 
" yeller, for lodging and for entertainment, which 
" contract is, reciprocally an interested one, et in 
" quo utriusque contrahentis utilitas vertitur; we 

. " may regard the deposit which ensu~s as a con~ 
_,I sequence of this contract, as a deposit. in ,quo 

. "vertitur utriusque cQntrahentis utzlitas, and 
." which, of consequepce, ought to hold the inn
," keeper responsible for slight neglect. ',' ,Po tIl. 
,cant .. de depot, fJ. 84,5J cll. 3. sec. ~; .du depot 
:d' hostellerie. 

IN as much, then, as the bank t~kc~ ~l).arge 
;of its- deposits-not from any 11l0!ive. 0"£ mere 
:fri~l1dship-not .c.xclu~~vc1y (or thc .. bepe~t. of.its 
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c'ustomers--:-but, that, . although it receives no S~RING • IS.11 • 

. d,irect re~o~p~nse for its :atc:' it ha~ ~ real inte. ~ 
rest, WhICh IS Its sale mot!ve III reCeIVIng them, A!>1ELUNGS'-

'd' b d ' h' h d f d'l SYNDICS an ,IS, oun to exert a 19 er egree 0 1 • V8. 

igel?-ce in dis.charging its trust, than mere good BANK U,S. 

faith demands-there inust be an end of the ob. 
j~ction drawn from the rule, that the sacredness 
of a deposit shall not be prophaned by a refusal 
to restore it on the interested plea of compen-
sation. 

BUT it. is said in the next place, that these 
notes cannot be detained by the bank, as a seCU4. 
fity for the payment of the general balance against 
the insolvents' estate-having been lodged in the 
bank for a special purpose. 

THI~ objection is at war with the facts in the 
'case. They were lodged indeed for the purpose, 
in the first instance, of collection (resembling 
therein, more a mandate than a deposit, which, 
however, does not vary the question) but, that 

. purpos~ was to terminate in a deposit of their va. 
lue, with the mass of money, that might be stand. 
ing to the credit of the insolvents, on the books 
of the bank. The whole of the money credited 
to a customer on the books of the bank, must be' 
deemed to be, equally, money deposited-whether 
it be obtained by lotm upolf discount and not yetr 
drawn out-or, money, originally, deposited-of, 
'the proceeds of notes, collected for him by the 
bank ;-' -for the whole forms a,ne lmdisti71gufsl1~C! 
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:;,~m:;G. IS,II. mass~the whole is passed '7qually to his general 
C1',t Dl5tt"l~ 'credit, and the whole is drawn out by him, in the 

.i\ilm{uNGs· same manner-by order at sight :-and there will 
SY',DLCS ' • h . h f h b k ~$, b~, hardly a questIOn about t e rIg. tot e an ~ 

!h~K U. S. (in case of the' insolven~y, of a customer) to de- -
tain the very vioney, the specific '\ value receiv
ed" that may have b~en discounted to him, and
may have not,'yet, been drawn out, as a security' 
fer. the payment or the note _that has l?een given. 
for it.-As to this objection that the notes, were, 
lodged for a special purpose, take the case of 
Joltrdaine, assignee qf a bankrupt vs. Lefevre anel 
otiu:rs-0ankers, 2 Espin. 66. The question was," 
as to the lzm of the defendants, who were bankers, , 
on a 'ccrt,;in note, that had been paid into theit' 
hOll~e, by the bankrupt, the day before his failure, ' 
The dden(br;ts had kept two accounts with the 
bankn:pt-one, a cash account, on which, the, 
balance was in favor of the bankrupt-the 
other a discount account, of which, the balqnce, 
\V,[S <it;aillst" him, and, which two accounts, were 
distinct and ~eparate. The note in question, 
v.htn paid in, was written short in the cash ac
count, of which, the balance was, already, ill fl.vor, 

_ of the bankrupt-yet, Lord Kenyon decided; that 
the defendants had a lien on the note for the pay - ' 
ment of the general balance. The expressions, . 
paid. in, must be merely technical, amI cannot~ 
therefore, vary the case ;-for, as the note. was 
placed to' the cash account, on which the bank. 
rupt ,,~as a creditor, it was evidently the intell~ i 
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tim) of the payor that it should not go towards S~nING. 18.11. 

h . . h fIb I' h' h FlI'st DIstrIct. t e extmgms ment 0 t lat . a ance w, IC was ~ 
ag,iinst him-hut be, as cash, subject to his order. Al\IELUNGS' 

, SY-NDICS 

SO' much for. the principle of the case-but VB. 

we rely BANK U. ~ 

II. On authority.-In the Ordinanza de Bil
bao, p .. 137, ch. 17, sect. 27, it is provided that 
" To avoid the doubts. ~nd differences which 
," hitherto have been experienced as to the prefe~ 
" rence claimed on account of bonds, bills of ex
"change, notes, merchandize aud other things 
." that may be found deposited with the insolvent, 
:" in confidence, or on commission, it is ordained 
. (( that in future those creditors who shall satis-
, " f~lctorily prove that they had, in the hands of the 
." insolvent, bonds, bills of exchange, drafts, 
" jewels, merchandize or any other property, in 
"packages, hogsheads or boxes, whole with 
,II their marks and numbers, or open and began 
" to be sold, and that the same had been received 

." by the insolvent, on commission or confiden. 
~, tially,-the president and consuls shall cause 
" all such property to be delivered up, in the 
" same state in which it is found, to the legal 

,'" owners or to their order, on paymrnt of the 
" cost~ thereon: but If the owner of such pro
" perty, in his account currrnt with the insol.· 
" vent, be found to be in arrears, in consequence 
" of advances made upon such effects, 'or in any 
~~ other way, he shall, in the first place, refund the 

Uu 
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. S~RING. 13.11. c. amount he owes, before the property or effects 
FlI'st DIstrIct. I' b 'd i' c1 " ' 

"L---y--..:J e e lVere up. ' , 
"A~lELUlSGS'. IF the bank were insolvent, then unquestion-
.' SYNDICS • b . l' d 

'V8. ,ably, thIS would e conclusIve aut lonty-an , 
, ·-'BANK U. S. certainly, that which is law, in favor of an insol • 

.vent's estate, must mutatis mutandis-be law 
,against it.-App. to Cooper's B. L. xix. 

Livingston for the plaintiffs. T HIS is a suit 
. brought by the syndics of a bankrupt for ce~. 
tain promissory notes, lodged by the bankrupt 

'in the office of the bank of the U. S. in this city, 
for collection. They rdusc to dGiiver them, al. 
ledging a right to apply the proceeds of thes'e 
notes, to the payment of others, drawn by the 
'bankrupt and dif.counted at the bank, which have 
'been protested for non payment.-To determine 
'on this alledgecl right, we must, first, ascertain 
the nature of the contract, by which the notes in 
question were placed in the custody of the banlc. 
1t has been likened to a contract of factorage, to 
'a pledge, to a mandatory contract, to a deposit,-' 
" LE T us, fi~st, determine what the contract was,. 
and it will be then less difficult to determine to 
which class it ought to belong.-vVe have, o~ 
this point, no other evidence than that we can 
derive from the nature of the corporation, with 
,vhich the b~nkrupt dealt and their general course 
of business, for it is not alledged there was any 
~nusual stipulation between the parties, at the 
time these notes ,vere deposited. 

--
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BY' the act incorporating the bank of the U. ~:RING. IS.lI. 
.. . First DIstrIct. 

States, it is proVided ll1 the 15th sectIOn "that "--:---y-----J 
the directors may establish offices, wherever they AJ\~Er.uNGs· 

1· . h' IUS r h f ,8YNDICS ,t llnk fit. Wlt ll1 tIe . . lor t e purposes 0 " V8. 

discount and deposit only, and upon the same B.\Nlt U. S·: 

term, and in the same manner, as shall be prac., 
tjsed at the bank"-"subject to such regulations 
as"they shall decm proper." In another section" 

, an office of discount and deposit was· established 
, at N. Orleans, and the following regulations, esta· 

blished fQr regu\atil)g the discourits ~nd, depo., 
, ~its. * 

• THESE notes, then, must, according to the 
terms of the law, have been either deposited or 
discounted at the b,ank, but, the latter is not pre. 
tended. Sllpposing, therefore, that the office ill 
N.Orleans, have, adhered to their instructions, and 
to the act of incorporation, we must say, then" 
the notes, according to the letter of the law, were 
a deposit. vVhere they not so, also, according 
~o its spirit, and the .intent of the parties to the 

: contract? \Ve have seen, that the officc here, 
,vas Qpened for the two sale purposes of discoul'lt~ 
ing, or in othcr words, purchasing bills, and re-, 
4<:civing dcposits of securities, specie and other 
valuable articles.-This last operation, is perfect. 
ly distinct from the former. Notes are purchased, 
','" These regulations have not been furnished to the re-
porter, but they were in substance, thdt money and other 

- articles deposited should be restored free from ex/zenee, 
and that, dii1collnt8, should be made on the credit of the 
dra weI's and indorsers. 

, 
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SPRING 1811. not with any reference to, or on the credit of t!le 
l"il'st District.. . ' ' 
'----v----l deposIts, but on the credIt of the drawer and in-

AlIIELUNGS' dorsers.-The cash is deposited for safe keeping . 
SYNDICS ' 

V8. and for the ease of mak~ng payments. I~ is held 
BANK U. S. at the immediate will of the depositor, and must 

be paid at the instant his drafts are presented. 
It admits of no compensation, or set off, as it is 
called in the English jurisprudence. So, ' that 
a person owing a thousand dollars to the bank, by 
a protested note, and having a similar sum due 
to him; on his deposi~ accoupt, might draw for. 
it, and the bank mnst, according to the law~· 

which has been read, honor the draft. See part. 
5, t. 3, I., 5. 

, , 

A note deposited in the same situation, before 
~ollection, protest or discount, is a strict regu
lar deposit. Pothier, traite du depot. Prel~ 

art. " A deposit is a contract, by which, one of 
the parties gives an article to the other to keep for 
him, who, on his part, takes charge of it gratui
tously, and engages to restore it, as soon as it 
shall be demanded."-The same definition, is gi
ves in substance in 5 part. t. 5, I. I.-Dig. 16. 
3. 1. and in the civil code of this territory, tit. 
11 eh. 2 art. 2, the very words of Pothier's de. 
finition are enacted into a law.-Here, the con
tract in question comes within every branch of 

. the definition. The notes were "put into the 
possession" of the bank-" gratuitously "-for 
the purpose of safe keeping, and to be restored 
on demand. 
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. IT is said, however, that this undertaking is not SPRING JSII. 
. b I' first District. gratilltolls, ecause t Ie bank denve a benefit, and "---y--l 

the customer a credit, from the deposit. This rea~ A~IELUSG'i' 
. 'f' I II I' . f SYNDICS somng, 1 It app y at a ,app les to deposlts 0 spe- 118. 

cie, not of notes, for the bank can never increase its nANI~ u. s, 

operations in consequence of all increased deposit 
of notes; they can never make use of them on pres~ 
sing occasions as they can of specie. , They must, 
by the terms of the contract, remain in the bank 
until called for by the owner, or until changed 
into specie (which represents them) by payment. 
A bank which should paesume to negociate notes 
or bills of excll1nge, left in the hands of its of-
ficers, would be guilty of a fbgrant breach of 
trust,and perhaps of theft. W:lereas, in 'case of 
a deposit of money, the b:mk may make usc of 
it: it may pass through a thousand hands, ,with-
out any breach of trust, for the only oblig.ltion 
the bank contracts is to restore an equal sum and 
110t the same money that was deposited.-The 
first is a regular, the other an, irregular, deposit;' 
a distinction familar in the civil law. ' 

ALL manner of things may be given in depo
sit-that only is a deposit where no price or hire 
is taken for keeping them-if any thing should be 
taken, it would be an hiring. "And it is declar
~d that the property and possession of the thing 
deposited does not pass to the depositary, unless 
jt be of those things which consist i~ number, 
'Weight or measure, for then' the property passes, 
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SPRING 1811. but the depositary is bound to return the same 
rirst District. . ' . 
~ tlung or another as good :111d of the same kmd a~ 
.A~iELUNG~· that deposited." ,Feb. 2.'p. t. 3. c. 3. s.2. n. 200, 

SY:>DICS , 

118. " Tn A T is a regular deposit which is 111ade of 
Jhm, U. S. 1 . I' I d .. b ~U1y t 1111g W 1lC 1 oes not consist m num er, 

weight or measu-re; or -if it be mOlley, it is en
closed in a purse, b:J.g or any other thing sealed 
or locked, and \Vhi~h is given to the depositary 
not that he should use but that he should keep it, 
and therefore he is obliged to return the same 
thing, anc~ not another, although it be of equal 
quality and value, under the penalties of theft and. 
those I mentioned in my third point," &e. lb. no •. 

201. "A deposit, called irregular, is that, which 
is made of money or any other thing consisting 

, in number, weight or measure, as wheat, wine, 
&c.' arid which are not delivered to the depositary· 
locked up, scaled or rnarked, so as to shew that 
they are the same, and of which the use is not" 
prohibited, but only the obligation contracted to· 
restore them or others of equLll quality and value~ 
in number and \veight. Because the depositor 
docs not .preserve his domzillum, which is .trans
ferred to the depositary, who may ncgociate with, 
and me them to his own advantage, and if they 
a:-c lost by accident, they are at hi~ risque, nat at \ 
th:lt of the depositor. The reverse of which i&, 

the case in a regular deposit." 

THIS being a deposit of securities, not of 
mane!!, is a regular deposit, which do~s not, ac. 
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cording to the authorities cited, transfer the pos- S:,nnm. 1 S.ll: 

. ' • First D15tl'lCt. 
sessIOn or property to the deposItary, both of '----y-.-J 

which remain in the depositor, and therefore the A~ELUXGS' 

b k d 1 · 1 . SYXDICS 
an' cannot preten to, ta;.e away t le gratuztOIlS VB. 

'character of the transaction, by saying that they nAX1~ u. s. 
-derive an advantage from it, because they pnnot 
'deri"e that advantage without violating a trust.-
·As little can the increase of credit, gi"en to th~ 
depositor from the generality of his del)osits, a14 
ter the nature of the contract.-lf it should in-
'crease his credit, it can only be because it is an 
-evidence of his ability to pay-but not from any 
-obligation which 'the bank contract to increase 
. his credit in proportion to his d~posit; but, if 
there is no obligation, there is'no contract, and if 
therc be no contract, it follows that there is no 

. other advantage to the depositor, than that arising 
from a strict deposit. Therefore, the contract is: 
gratuitous, as far as respects the depositor, and 
we have seen that it is so, with rcspec't to the de
positary. 
- IT is also, for the purpose of safe keeping, 
'which is another of the chlracters of the defi. 
l1ition : for, the cashier, on being ex::tmined to 
this point, declared, that the person depositing frc • 

. 'tJuently withdrew them before they b!.:came due, 
and the bat1k never pretended to control him in 
this use of his property.-This, therefore, has 
all the characteristics of a regular deposit.
·What are its effects, as to the right claimed by 
the defendants of retaining the deposit, as a set 
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~:RING. 13.11. off for- other debts ?-Here, the answer is precise. 
l·ll·~t Dlsti'lct. • • 
'---y--..J A posItIve statute declares, (part. 5, tit. 3 I. 5,) 
.A~mLUNGS' ," telludo es el que .... escibe la cosa ell guard a, t: 

SYNDICS 1 _l d 1 'lId" 
VB. SllS nereueros e ta tornar a aque qlle ta to a 

.!3.-l.NK U. S. guardar, 0 a los que lleredassell 10 suyo, cada que 
fa demalldassen, e maguer que Ie ouiesse a dar al. 
glma cosa, aquel que la ellcomelldassen : can toao 
csso, non que la debe teller, el que rescibio el con* 
dessijo pJr raZOll de prenda, a que decer en latin, 
COl\fPENSATIO, quequiere talltodecir, como des· 
contar una deuda por otra; ante debele luego en .. 
tregar de ella; e despues de esto, puedele deman
dar aquello que Ie debiere."-The simple and an. 
tiquated language of. this law is very strong.
He, who hath received a thing in keeping, and 
his heirs, are bound to return it to him, or to 
his heirs, who gave it him to keep, whenever 
they shall demand it, and that altho' the deposi
tor may be indebted to IUIll ; for all this, he, who 
hath received the dep,osit, cannot retain it as a 
pledge, or on account of what in latin is called 
compensatio, which, means the setting off of 
one- debt against anvther-but, first, he. mllst de
liver the deposit, and, afterwards, he m.ly d~ 
mand that which is due to ~lim." Nor can the 
deposit be retained, even for the expenees attend
ing its custody. 

, Feorero, c. 4. s. 3, n. 47. " The depositary 
or his heirs, must restore the dtposit, altho' the 
owner may be his debtor, nor c~m he retain it, 
as a compensation, ,as a pledge, or in any other 
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manner, but, he is obliged to restore it imme- S!,RING. 18.11. 
o d' . FIrst DIstrIct. dlately on deman ,-and lfhe refuse the dehvery, ~ 

without just cause, he incurs the penalties of AMBLUNGS' 

theft." \ SYNDICS 

THIS explicit language of positive law makes 
all answer to the reasonings, from the British 
cases, unnecessary ~ They form the law of En
gland, as applied to the circumstances of the se
veral cases cited, but can have no bearing 011 a 
case arising here, where we are governed by 
other laws.-Indeed, they are all, without ex
ception, \~djlldicated in conformity to the special 
usage of the different trades in which they arose. 

A sufficient answer to the argument drawn 
from the 27th article of the ordinance of Bilboa, 
is that the article produces a special remedy for a 
case which is not the one now before the court. It 
alters the general law I have quoted, by giving a 
set off in fovor of the creditors of a bankrupt 

·depositary, but it makes no change where the de
\I;ositor is the bankrupt. That case is left to the 
6?eration of the general laws I have quoted, and 
as: has been seen, they expressly direct there 
shall be no set off. 

By the Court. vVhethd there be a general 
balance of account, due from thc insolvcnts to 
the defendants, is a question which is to be 
determined by the nature of the dealings and 
transactions between the parties; not from the 

Xx 

V8. 

BANK U. s.. 
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1~:nINDG. 18.ll
t
, manner in which the defendants have made en .. 

'lrst lstnc. -
~-y-----l tries in their books. ' 

AMELUNGS' k flU' d S d; , b 
SYNDICS TH E Ban 0 t le mte tates, an It IS e-

V8. Iieve<l, like it, every other incorporated bank in 
BANK U.S. h b" 't t ese states, carty on US111ef.S 111 a manner qUl C 

different, than English bankers do. The latter 
make actual loans and advances .of money to 
their customers, the Americ:m banks deal no 
otherwise, in advances of money, than by dis
counting or purchasing bills or notes. Cash is 
obtained from the defendants on contractfb eXe

cuted: never on an executory one, On the dis
count being effected, the net proceeds of the note 
are instantly placed to the credit of the person pre
senting it, ,as if he had actually deposited the 
hpecie : and when the day of payment arrives, 
they present always a note, never an account, for 
payment: so that they never are creditors of a 
balance of account. They cmmot, therefore, 
successfully invoke the principles, on w l~ic~· 
factors and others are allowed to retain the pro; 
perty of their principals, for the payment of the 
general balance of their accounts. : 

TUE claim, which the defendants have on the 
insolvents, arises, therefore, on their notes, dis
counted for their (the insolvents') benefit, or that 
of other persons. As to the notes which were 
discounted for the benefit of the insolvents, the 
discount was effected, according to the rules of 
the bank, (art.~, pages 17-50) on PERSON.I\1-
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security only, with at least, two responsible 11a_ SrRING- IS'I!. 

I b d d 1 · First District. meso t cannot e preten e , t lat the 111solvents L....--...,. -....J 
. . dl r-Imphe y assented to the lenders having any A~~EJ.UNGS~ 

. . dd" hI' SnmlCS securIty, 111 a Itron to t .at on W Heh the money 'V8.· 

was obtained.-The defendants, ther.efoi·e, have BANK U. s· 
no lien on an) property of the insolvents, which, 
at the time of the discoullt, happened to be in 
their hands, or has fallen into them since-un-
less they are intitled therdo, under the ordinance 
of Bilboa. 

, As to notes of the insolvents, which were dis
counted, for the benefit of other persons, the 
defendants are much less founded in claiming 
the lien. 

VV IT H regard to the defendants' right, of set
ting off the debt, due them by the insolvents, 
against the ,claim of the plaintiffs, it appears to 
the court, that, from the nature of that claim <md 

. \the things which are the object of it, no set off, 
or compensation can be admitted against it. 

, By the 4th article of the regulations of the 
h.mk, (pages 22-79) on the faith of which the 
notes in dispute were placed in the defendants' 
hands," notes or bills deposited for collection ..... 
shall remain subject to the order of the depositor, 
as is provided in cases of other deposits." The 
bank (id. pages 28-109) . " shall take charge of 
-the cash ...... shall receive deposits of ingots of 
.gold, &c. and return them, on demand, to the 
, depositor.'~ 
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~pnING. 18.11. THE defendants, in all these cases, being de .. 
Jo U'st DIstnct. . . 
~ PQSltanes, cannot oppose any set off or compen4 

AMELUNGS' sation agail'lst the claim of the deposit. In causa 
SYNDICS .7 • • • • 1 'P l 

V8. aeposltz compellsatWnl toeus non est. au sent. 
:SANK U. S. 11. 12. 13. 

Pothier thinks that this is to be understood 
of an irregular deposit, such as is spoken of in 
the laws 24. 25. s. 1. and 26. s. 1 ff. depos. by 
which, ·(like in deposits of money iIi: a bank) one 
gives, in trust to another, a sum of money to be 
put with other sums, deposited by other persons, 
find return, not the same pieces, but the same 
sum. F or, in the case of a regular deposit, as 
that of a bag sealed, an ingotof gold or the like,. 
no set off or compensation can be opposed, not 
only because a deposit is claimed, but on account 
of the general rule, that on claims of a thing cer
tain, no set off or compensation is to be ad. 
mitted. 2 Pothier·-on obligations 95. .' 

THE ordinance of Bilbao is not apPlicabli 
to the present case. It does not expressly reach 
it and we cannot extend it by implication: for the 
cases are not parallel. If I deposit my goods in 
a merchant\ warehouse, I hereby give him cree 
dit and induce others, who are ignorant of th~ 
nature of the bailment, by which he acquires the 
possession of them, to place a greater confidence 
in the depositary, than they otherwise would
while, if I deposit them with my creditor, he 
cannot be deceived and extend credit to me o~ 
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that account, for he knows that his, is my pos- S:RING. 18,11. 
. d I - l' . I ld 'It '1 FIrst DIstrIct. seSSIOn an t lat US precanous 10 wz not nVUl ~ 

him, if he make advances to me. AlImLUNGS· 

SYNDICS 

JUDGlIrENT FOR THE PLAIN TIFFS. 
118. 

BANK. U. S. 

\ 



INDEX 
OF TIlE 

PRINCIP .A.L lVIA. TTERS~ 

A1\iEND~IENT. 

·When allowed, .Iiston vs. iJ,forgan. 

ANS·WER. 
See PRACTICE. 

APPEAL .. 

Party lll'evented by accident, timely to pray for 
an, 'relieved, Emerson vs. Lozano. 26"5 

ATT A CIHIEN'I'. 

Notto be granted, on the oath of a third party, who 
has no personal knowledge of the debt, Baker vs. 
Hunt t:1al. 

ATTORNEY & COUNSELLOR AT LAW. 

None but a citizen of the U. S. to he admitted as 

1S,4 

an attorney or counsellor, Court rules. 84 

2 None to be admitted as a counsellor, till he has 
practised two rears as an attorney, id. 141 

3 Applicants to make their election, id. ib 

4 Counsellor in the superior court, not to practice ib 

in the parish COl1l't, id. ib 

'5 No person to practice as an attorney and counsel-
lor, id. 140 

) 



INDEX. 

6 Attorneys' province, id. 
7 Counsellor's, id. 

8 ,Counsellor nor attorney', not to 'address the court 
ib. 

nor read any paper, without the bar. id. ' 83 

9 \Vhether the plaintiff's aUm'ney, be liable to pay 
the tax on suits? Duncan vs, illoreau. 99 

10 If a fact be discovered which would have prevented 
Ilis admission, may be struck off the roll, D()r-
menan case, 121.l 

BAIL. 

1 Not to be required in actions on penal statutes, 
Saul vs. .!liNer, 21 

:2 NOI' in action for defamation, Folk {1 al. vs. Solis. 64 

S N or when the affiant does not shew a specific 
sum due, TVukB vs. TrakB. 117 

4, ~or when the affidavit was made before the debt 
became payable, TVhetton vs To~un8end. 188 

5 Nor on ,a debt, assumed· after a cessio bonorum, 
l'ackwood vs, Foe/kef. 60 

6 N or when the affid:n·it derives all his knowledge 
fl'om the plaintiff, illeeker ys. illeeker. 68 

7 Denied to a party indicted for a capital· crime, 
Territory vs. Benoit. 142 

S Same point, Territory vs. ill' Fm·lane. 216 
9 Proceedings against, stayed on affidavit of colIu-, 

sion, Barret vs. Bail of Lewis. 189 

DANK. 

Note, from which the president & cashier's signa.. 
tures, are torn off, recoverable, illinor vs. Bank 
of Loui~iana. 12 

2 U. S. had no lien on notes deposited for collection, 
Syndic8 of .dllle/ungs vs. Bank U. 8. 322 

:l Counterfeiting notes of the Bank of U. S. an of-
fe'nce against the Territory, Territory vs. Ross. 146 
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BANKRUPT. 
See Cessio Bonol'lIm. 

BAYOU BRIDGE, 
See NEW-ORLEANS, 1. 

DILL OF EXCHANGE. , 

Notice on its'protest, Duncan vs. Young, 

BILL OF LADING. 

Does not Ycst the property, in the consignee, 
l¥oolsey vs. Cenas. 

CANAL CARONDELET. 

Sec NEW-ORLE~NS, .2. 

CESSIO IlO.:vORU.;lI. 

t Proceedings not stayed on it, unless a schedule 

26 

be filed, Grieve's case. 194 

2 Dishonest debtor not entitled to the benefit of a, 
Bro7un's case. 158 

!3 'Vhether it can be made by a British certifiyated 
bankrupt, klceker vs. his Creditors. 68 

4 After it, no proceedings can be continued against 
the insolvent 01' his pl'Operty, Elmes vs. Estevan. 192 

5, Same point, David vs. Hearn. 207 

See nAIL 5. 

CO:\HUSSION TO TAKE DEPOSITIONS. 

1 To be applied for fifteen days after issue joined, 
or the discovel'Y of testimoay, Court rules. 84 

2 Pal'ty praying one, to disclme the f.lct intended 
to be proved. id. ib 

3 Same pOlllt, 1I1aml b' B.e1'1zard vs. Hunt b' Smith. 22 



PRINCIPAL MATTERS. 
PAGE. 

CONSIDERATION. 

-Of a note, in the hands of the payee, inquil'ed 
into, Bro~rJn vs. Fort tr Giraud. 34 

CONTEMPT. 

1 Parish Judge, cannot punish as for a, a person dis
turbing him, whiie acting as sheriff, Detournion 
vs. Dormmon. 137 

2 \Vritten intenogatories not necessary in every 
case 'of contempt. Territory vs. Tllierry. 101 

3 Cannot be purged by denying an ill intention 
when the facts manifest it. Territory vs. Nugl:nt. 107 

CON1'INUANCE. 

Denied, on a strong affidavit, suspicious circums-
tances appearing, Territory vs. JV·ugmt. lOS 

2 Granted, altho' the plaintiff offered to admit that 
the witness would swear to the existence of a fact 
stated. Larrat vs. Carlirr. 144 

DEPOSIT. 
See BANK -2 • 

. 
EVIDENCE. 

Unsigned writings, in the creditor's possession, 

are ,not evidence of the debt, D' Argy vs. Gode-
Jfroy. 76 

Z The truth of a libel not admitted in, Territory vs. 
Nugent. III 

3 An invoice, accompanying the goods, must be 
duly ~rovcd to be cOrl'ec't, before it he received in, 

against the master of the ship, Urquharts vs. Ro-
binson. 236 

4 Strict proof ,required of notice to the indorser, 
Syndics of Portas vs. PaimblEuf. 267 

yy 
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FEME COVERT. 

Binding herself for her husband, must renounce 
especially the laws in favor of women, BeaU/'e-
gal'd t!1' ai. vs. Piernas t!I' ~uife. 281 

FORGERY:-, 

See 'VITNESS 3. 

FRAl:!D. 

1 Fraudulent mortgage void, in the hands of an as
signee with notice, Pal"isll vs. Syndics of Phil-

, ii/Is. ' 61 97 

2 Transfer of property in fra~d of creditors void, 
Deboll vs. Bache t!1' ai. 160 240 

FREIGII'I'. 
See NAVIGATION. 

GUARDIANSHIP. 

Mother's right to the, Magdeleine vs. lI:fayor t!1'c. 200 

INDICTMENT. 

Must clearly shew the offence whithin the court's 
jurisdiction, Territory vs. Nugent. 169 

2 Caption no part of "n, Territory vs. l'rf'FaI·/ane. 221 

3 Vi et armi8 not essential III an indictment for 
murder. ib. 

DrSOLVEXT, 
See BAIL 5. Cessio 1101Wl'um. 

INTEREST. 

Conventional, not above the customary rate, IS 

lawful. ' Caisergues vs. Dujarreau. 

2 Commercial rate at New-Orleans, and Bordeaux: 
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PAGE. 

allowed, lIIercier ad'x. ys. SarJ/y's ad'x. , 71 
~ The usual, is the leg .11, Segur vs. his Creditors. 75 

JUDG~[ENr.r. 

On instruments of writing how taken and noted, 
~~rn~. ' ~ 

JURY. 

Struck, how formed, Court 'tufel/. 82 

2 Causes. how set down, called and disposed of. ib 
S U nles!; the party had the opportunity of praying a, 

the COUl't will not try a matter of fuco:t, Lefvi8 vs.. 
Andrews. '19)' 

LETTER. 

The receiver has no l'ight to publish a, Denis 
VS. Leclerc. 297 

LIBEl., 
See EVIDENCE 2. 

LIEN. 

1 Vendor, who seIls fOl' a note, retains his, Stae k-

house vs, Foley's &indics. 228 

2 Is lost, if the goods be any wise altered, as wine by 
mixture. ib. 

See BANK 2. SEQ.UES'.rRATJON. 

NA,vIGATIO~. -

Voyage broken, before sailing, one fourth of the 
freight allowed, Sandry vs. Linch. 51 

2 Provisions, furnished 'for a vessel, create a lien 
which is not destroyed by her sailil'lg.> Bourcier 

t1 Lanu8Be vs. Schooner Ann. , 165 

3 Fl'eighter carrying off his goods, discharges the 
ship, J,{onroe V5. Owners of 8hift Baltic. 195 



3;5 INDEX OF THE 
PAG£, 

4 Ship-own~r, Iiahle for all damages occasioned by 
a master and joint owner, St. ilIar.c vs. La Clla, 
ftella and Harrison. . ~6 

See EVIDENCE 3. 

NEW-ORLEANS, CITY OF: I 

1 \Vhether the corp~ration of the, may demand a 

toll on the boats, Pdssing the Bayou bridge? 
Blanc 15 at. vs. ilIayor I5c. of .;Ve~I.I-Orteans. 12Q 

2 'Vhethel' the waters of the, may be drained into 
th8 canal Carbndelet? Navigation Co. vs. Mayor 
I5c (jf J\"nv-OrlcanQ. 269 

:3 \Vhethel' the corporation of the, may cUll}ulate 
certain licences? Ramozay 15 {It. vs. The ftlayor 
I5c rj' '/Ve7/J-Orleans~ 241 

4 Gayo,o's line recognized, Segl?r y&. Syndics of 

St. ll[axcnt. 231 

5 The corporation of the, may remove houses built 
in the'street, Daublin I5c. vs. jI,f'ayor I5c. if 
H. Orlean8. 19t> 

NorI'E OF HAND. 
See CONSID~RATION & PnAcTICE 9. 

OATH. 

The decisol'Y, cannot be tendered in this territory, 

Porche'a hfirs vs. P ,ydras, 

. PRACTICE. 

Fees of tr'nslator and attorney to be paid, on 

198 

filing the petition, Court rules. 86 

2 \Vhen plaintiff resides abroad, the defendant may 
require security fOl' costs, before roe answers. id. 83 

3 The defendant, by answering, waves all irregu
larities in the original process,. RQbin80n vs. 
Drury. 205 



PRIXCIP AL MATTERS. 
PAGE. 

'd. The defendant is not bound to answel' on oath, and 
cannot take advantage of his vo!tmtal'Y at1idawit, ' 
Navigation Co. vs. lYlayor 'i5c. of .II, e'lIJ-Orlean8. 23 

5 The answer to interrogatories' may be extended 
to a fact, denying the debt, Talilor 'i5 Hood vs . 
.ilforgan. 204 

6 After an amcndment of the petition, a new answer 
is to be put in, before the issue. be made up, .A8-
ton vs. ftlorgan. 205 

7 Causes how dockete'd and dispesed of, Court 
rules. 

S Clerk to keep a motion docket. id. 

9 .Maker and indorser of a note, may be sued jointly, 
Peretz vs. Peretz 'i5 al. 

10 J udgmcnt cannot be ~aken against the holder of 
sequestered property, without his being cited, Syn

dic8 of .1I'Cuttough vs. Fanchonette. 

~ 1 Referees may report specially, Syndics of Segur 
vs. Bro'llJn. 

12 Proceedings against a person, having no interest 
in the event of the suit, stayed on the motion of 
the person interested. Livingstpn vs. Dorgenoy. 

13 Seven judicial days allowed for a motion for a 
new-trial, ftl'.Farlane vs. Renaud. 

14 The evidence lately discovered, must be stated 
and the witness na!lled, in the affidavit for a new
trial. .Andre vs. Bienvenu. 

15 Parish judge cannot act as counselor attorney 
in a suit brought up by conse'nt from his court, 
Hudson vs. Grieve. 

85 

14l 

219 

220 

265 

87 

220 

143 

143 

See ApPEAL, ATTORNEY & COUNSELLOR A'l'LAW. 

RECORD. 

Copy of the, in criminal cases, not to be given 
~ without leave, Court rulcq. 82 83 
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SALE. 

In a notary's office, is not a sale in market overt, 
1I1itchell vs. Comyn8. 133 

2 If a slave have at the time of the, the seeds of a 
disease, of which he afterwards dies, the vendee 
shall recover the price, Dewees vs . .lYlorgan. 1 

3 W.hether a, under an order of seizure, is to be 
conducted as on a Fi. Fa.'.? Anonymou8. 132 

4, If a redhibitory defect be mal:. fide excluded from 
the warranty, the vendol' is liable, notwithstanding 
the exclusion, 1Ilacarty YS. Bagniere8. 149 

SECUIUTY FOR 'rilE GOOD BEHAVIOUR. 

May.be required in cases of libels, Territory vs. 
Nugent. 103 . 

SEIZURE, ORDER OF. 
See SALE 3. 

SEQUESTRATION. 

Creates no lien, Pitot tf al. vs. Elmes 19' al. 79. 

SET-OFF. 

A private, cannot be set-off, against a partnership 
debt, Smith vs. Duncan tf Jack8on. 25 

SPANIARD. 

The ri,ght of a, to prosecute a Frenchman, 
whose estate was confiscated in the do~inions of 
Spain and made liable to pay Spanish debts, De-

bora vs. Coffin b' fIJife. 40 

TEURITORY OF ORLEANS. 

Montesano is within the, Newcombe vs. Skifi~l.Jith 15.J 
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WITNESS. 

The person who bespoke the work, in behalf of 
the defendant is competent, Trouard vs. Beaure-
gard. 8,0 

2 On a cross-examination may be questioned as to 
new-facts. Durnford vs, Clark. !lOS 

3 The apparent endorser of a note, admitted to prove 
the forgery of his name. TerritorY Vs. Batran. 208 

END OF VOL. I. 



ERRAT.A. 

PAGE. LINE. 

52. 3~. For and read ~vho. 
56. after the last, addfiscated and ol'dered tlte /myment if. 
82. 24. For /zroceeding read jlroceedings. 
84. 11. - lea8t-fartlle.~t. 

98. 5. - their- there. 
\ 

14. -/Irincijzle-jlrincijzal. 
126. 6. After bye-law add; but ~vhere the chartel- gives 

128. 17. 
188. 8. 
206. 3. 

the com/lany a jzower to make by-laws. 
For imjzassible read illljzassable. 
Read verdictfor defts. for the jzart in tIle street. 
For forebore, readjorbore. 

209. 20. - /zayor-payce. 
2H.22. 
250. 25. 
280. 2. 
287. 2I. 

~5. 

318. 24. 
337. 1. 

-1'0-01'. 

- claim-clause. 
- inhabitable-uninhabitable. 
After lias add not. 
For also read only. 
-Izlailltiff's-de.fendant's. 
- prayer-jzayor. 

~ Tlze follo~ving /Ia"agraph, relating to the case of 
DI~nis vs. Leclerc, ante 297. has lately come to tl.e Re
portn"s kno~vhdge. 

IN the. beginning of the present year (1797) a confi
dential paper, written by the late Mr. Burke, was subrep-
titiously published ill his name ...... some of his friends 
(he WaS himself at ll.th strug-gling with the dise,(se which 
ultimately proved fatal to him) obtained an injunction 
flOm the court of chanccl'Y, on the very day of publica-

. tion. Burke'Sjlosthumo/ls, ~vork8, ·jlre.face p. 1. 
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-CASES 

ARGUED AND DETERMINED 

IN TIlE 

SUPERIOR COURT 

OF THE 

TERRITORY OIl ORLEANS. 

FALL TER:\I-1S1I-FlRST DISTRICT.' 
/ 

COURT RULES. 

j'lovember 11, 1811. 

I T is ordered that the clerk be authorised and 
directed, before the opening of each term, to is. 
~ue a venire facias for Grand Juries, without the 
attorney general moving the Court therefor. . ; , 

.November 16, 1811. 

I T is ordered that the rules made on :Mtmday 
11th June~ 1810, Friday 23d November, 1810, 

! and Saturd:ty the 2d February, 1811, relative to 
the practice of. this Court in civil CallS('S be an· 
nnHed, and th'lt [or the future the following rules 
be obst-rved: 

AI:. T. 1. On Saturday the 16th instant, the 
clerk shall form a roll to be called the Calendar 
of Civil Causes. 

A 

cours hULLS. 



~ RULES OF COUR'f. 

COURT nvLlO.s. All T. 2. Imml'diately after, and from that day 
forward, on the Saturday of e:lch week, the court 
on the application of the attornie5 for the pjail~

tiffs ill causes where i~slle is joilIed, will order 
to be entered on the said c.llellcbr the causes that 
arc to I;e tried on each day of the week after the 
one next ensuing, giving prefn ellee ahv<1ys to 
the oldest cause according to the number, and to 
this end the attomies on m;~killg such application 

shall shew to the court the number on their peti
tion. 

3d.' IT shall be tht" duty of the attorney who 
shall have h .. d his calise thus cntered in the ca
lendar to give notice thereof ~o the adverse party 

or his attorney.' at least eight days prior to the 
day of trial. 

4th. The court wiII not suffer a greater nUlU

ber of causes to be entered for the same day up
on the calendar than there may be reasonably 
time to try at one session. 

Sih. The causes set upon the calendar shall be 
tried according to theil- age, which shall be cal

culated from the d.ltc of the petition; and such I 
causes as may not be tried for want of time on I 
the day set for the trial of them, may be entered 

anew lIpon the calendar to be tried at a period 

not less than eight days ttfterwards, unless in the 
11leanwhilc there may be some court day other

wise "holly unoccupied. 
6th. 0.1 the day to \vhich a cause may be post

poncd accorc.:ing to the preceding article, the 



RULES OF COURT. " 

~.ausc: so postponed ~hall have preference of every cOeRT RULES. 

other. 
7th. AFTER the 24th dav of Noyember in. 

stmt, no c;mse shull be tried ~r called up for trial 
unless it has been previoll~ly entered on ,the ca· 
lendar and )\ ithnotice according to the 3d or 4th 
nrticles of the~e rules; but until the 21th in
stant any causes ill which the attomies may be 
ready may be tried by consent. 

8th. IF within eight days after the filing of 
the answer, the plaintiff hJve not had his cause. 
entered on the cakllthr in cOllformity to the scI -
and 4,th articles of the~e ru ies, the defendant 
may himself cause it to be set for trial, obsening 
the same form~tlities. 

9th. 1 F on the day on which a cause is to be 
tried, it be.; called and the defendant do 1:0t ap· 
pear and go to trial, he slpll suffer judgment by 
deLtUlt for principal, interest and costs; unless 
he ofler legal proof that his witnc~scs, :llthough 
they do not appear, ,'jere summoned, and that 
their testimony is material to his defence; and in 
Btl ch ca5e the trial of the cause shall be postpon
ed eight days and no more, if r.he defendant do 
not appear and go to trial, he shall suffer judg
ment without delay. 

10th. The strictness of the 2d provision orthe 
preceding article shall be relaxed, when the de
fendant shall, at the eXFiration of the eight (bp, 
prove leg:lHy and in good faith, that &incc the 
summoning cf the witnesses ",hos:!' testimO!1j' is 



4 RULES Of<' COURT. 

c.ounT RULES. necessary to him, they haye absented themsdves 
from the territory or district without his act or 
neglect and that it has been imp03SilJle to sum. 
man them and obt:.1in the ir attendance in ten clays. 

UPON such proof the court ,,-in grant a rea· 
sonable time for the prcclw:_tion oi tk:: d)~cnt 

witnesses, . during which i!!l':l val the p:Jrty ~1\Jll 
be obli~cd to exert cIne diligence to procure their 
deposition to be leg-ally taken, under pcaaltr, at 
the expiration of the time granted, of suffering 
j-udgment without further delay. 

11th. Tn E provisions of th~ 9th and lOth ar. 
ticies relative to defendants, sh:\ll be applicable 
to plaintiffs under li;cc circum~tclllccs. 

12th. Tn R E E (bys after jud;;mcnt for dcf.mlt 
of ::ppearance or of going to tri:.tl, ill conformity 
to the 9th, l{)th and 11th articles, judiSment 
hhall be cnnfirmecl in open CO~l:'t, if th'~ court be 
in sessi')l1, unless the !)arty ill default oift:: I' to go 
to tri:!i forthwith. . 

13th. IN the case provided for in the preced. 
inG' article the causl' sh~,Il b~ tried in plc[t:rencc 
to every other on the calend~r, even to that men. 
tioned in the si xth article. 

141h. FOR the future no commission for the 
examination of absent witnesses, nor any delay 
[01: obtaining material evidence from any place 

without the territory, nor from any other li~rt of 
the territory, !>hall be granted, unless api)lication 
be made, snpporled by an nffitllvit, \';11cthcr by 
motion in court, or !,)y petition to onc of tllt.: 
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judges, if the court be not b session, and within COURT RULr.~. 

three dJVS at f.lrthcst, after the date of the ans-. 
weI'; notice of the motina or of th~ petition 
havin;:; been pleviously given to the adver~c PD.l". 
ty-a"d to the end th~t no one m:ly nlledgc ig~ 
norance of the ans\ver bc:ing filed, the attorney 
for the de[e~ld.lIit on the d:ly on which he files 
his answer 5hal1 give notise thereof in '\Titing to 
the attorney of the plaintiff, and in the 10110\ving 
m:umer, to wit: 

Superior Court. 

A. B. ~ Answer filed this d~lY, 
~dsl1l. Ncw-Odeans, tIllS 
C. D. (Signed) . 

18 

TH ERE shall be the followillg exceptions to 
the preceding article, to wit: 'Vhen it shall be 
proved, 15t, that witnesses Invc departed the ter. 
ritory after having been summoned; 2d, t11:1t 
the names or places of residence of witnesses ab
sent from the territory or from the district have 
been discoyered by the party only after 'the expi
ration of the three days posterior to the filing of 
the answer; 3d, that witnesses who were within 
the territory or district at the time of filing the 
answer ha,'c absented thenlselves since the expi
ration of the said delay. 

Up 0 N an affidavit of either of these facts, and 
further, 1st. that the witntsscs are material; 2d, 
that the departu:-e of the \vitnesses (when that bas 
h~1ppcned) was unforeseen; 3d, setting forth 
th.,;rcin what 1:' expected to be proved by them, a 



COURT RULES. commission may issue p:-ovided it be asked for, 

at least three days previous to the day set for trial 
of the cause-but it must be after the c:mst:s of 
the day have been disposed of and after notice 
to the ad verse party. 

16th. No motion sh3.11 be ::rgued on any other 
day of the week than Saturday, and the party 
,vho intends to make one, :;ha11 give thn.:e daYi 
notice thereof to the :::dverse party. 

17th. ALL pleas, wh~ther dilatory or in bar, 
must be set forth in the answcr, and none 5hall 
be aftcnrards received. 

18th. No amendment shall be permitted in any 
petition or a115'\'C1' if moved for, later tha11 the 
session of the court nt::xt .tfter the day on which 
the notice of the cause b~ing set for trial, shall 

hJ.ve been given, and if any objectlOn be thea 
made by the hdversc party, the argument there. 
upon shall be postponed to the day fixed for the 
trial of the merits; in conseqnence on that day 
both partics must be rc~:c1y with all their proofs 
and mean~3, at all ev.ents. 

19th. No amendment shall Ix' permitted tending 
,yhoUy to alter the natlll e of the action or of the 
defence, after issue joined; saviqg always to the 
plaintiff his right of discontinuing his cause and 
commencing de novo. 

20th. THERE ~hall be no longer a week set 
ap:::rt for the trial of jury cau5es-but the attor. 
ney of the party applying for a jury must take 
out I.is vel/l1OC 'Lt lca5t five days previous to the 
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day set for tri::ll; and if more than two writs tJ/ GOllnT RULES. 

venire for the same d,lY be received by the 5he. 

rift: he ~hall nevertheless summon only two ju-
ries for the trial of all the eau~es for that day; 
excepting however thc case of special juries. 

21st. 'Vhen the trial of a cause shall have 
been commenced, it shall be continued without 
interruption, interval or delay, except in particu- _ 
lar cases by order of the court; and until the 
trial of a canse that has been begun be conclu
ded, it shall have preference over all others, even 

criminal cases. 

. 2:2d. ALL motions shall be made from within 
the bar with a loud and intelligible voice, and the 
judge before he pronounce sentence thereupon, 
shall repeat the title of the causc and the object 
of the motion, so that the whole bar may be ap' 
prized thereof. 

23d. THE party who \vould obtain a new 
trial, must on moving therefor, furnish the court 
with a written statemt:nt of the grounds on which 
he means to rely; and if on reading it the court 
shall deem them insufficient, the motion shall be 
forthwith overruled; if, on the contrary, they 
shall appear plausible or at ieast susceptible of 
an useful and reasoll:.lblc discussion, the court 
shall permit the motion to be entered for ~rgu. 
ment on a Saturday, in conformity to article 16. 
The ordinary affidavit nevertheless must also be 
made and both it and the said statement be com· 

'I 
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COL"RT RULES. municated to the advers{' party at the same time 
with the notice required by said article 16. 

24th. IN order to put an end to frivolous de
lays in ea~es where there is no real defence to be 
made, such as those instituted on bills of ex. 
change, promissory notes, or other commercial 
instruments, or on a balance of accounts adjust
ed between debtor and creditor, the defendant's 
attorney shall, on filing his answer, endorse th~re. 
on the word defence, if he be informed by his 
client and has n~ason to believe that there is a real 
and bone fide defence to be made. , , 

vV HEN the defendant's attorney shall have 
thus endorsed his answer, he shall be consider. 
ed as guarantee, that it is not done with the view' 
of gaining any unjust delay, and if, by the event 
of tI-·,e suit, it plainly appear that it was so en •. 
dorsed with that intention, and that there was no 
real defence to be made, the attorney who shaH' 
have so done, shall for the first time be publicly 
censured by the court; and in case of repetition, 
shall be suspended for three months, unless he 
can shew by the affidavit of his client, or his 
agent, or by his own, that at the time of filing 
the allswer he. had reason to believe that there 
W,lS a real defence to be made. 

25th. The provisions of the preceding article 
shall equally apply to causes of appeal of the 
same nature. • 

26;;11. Fu ID A Y in every week shall be set apart 
for the decision of causes instituted upon bifls 
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<;>f exchan~c, promisc;ory notes, or other com

mf>rci.d in~trtJ lTit'llts, or on balances of accounts 

adj!ls'tcd between creditor and debtor, in ,,-hich 

th" cli,f("ndants h~\'{' not endorsed the word de
fi'I'ce upon their ;l1l~\\'er, with~Hlt the necessity 

of lnving f'l'ch C~11lses ('ntered on the caknrL'r. 

27th ANn to ]1'1t ,,'11 end :lIso to the d,- hy 
th:lt may h~n' b~'('n and :na~' yet be CXjwllcn:'C'd 

in causes now pf'J'clinp:. of the n::tnre of ;my of 
tb0se mentinne(1 in the three p,C'cec1i:,g artjr:]cs, 

it is ordered that hetween this :llld the sn' h of ~ his 

mClth, the attorn('~'s of dl f,'!1ch n's who h',n':1. 

real'ckfcnce to make, write the '.\'0,;"(1 r/t:f.'!ce 011 

such answers as they have ~~lrcady fi:'~r1- '1;d 

after the said d,,), all tlwsc C'lUSef., in which ~Qi5 

formality ~hall11ot 11:1':e been complied wi:h, !11:ly 

be Cn.lJccllliJ :ll1d decided liJYm on Frid~lys, accor
ding- to the spirit ofille :26th article. 

28th. D U P. I:'; G th~ scs,ion<; of the court the 

members of lh~ b'1l' slnll keep thc;lr rC:::.F;ciivc 

scats in a deccnt p()~tnr(', :-:nd if they are not cal,cd 

ant of theil' places by the cot!rt, they shall z;ot 

occupy those a5signcu to the clerk, shcrilT, criers 

and witilcsses. ' 

29th. TIl E sheriff and criers sInH take care 

th,'..t no other person {h,m coullsellors and ::lttor
neys place themscivC's within the bar-:\J1d if 

other persons should do so, tho~e ofuccrs shaH 

cause them forthwith to retire. 

B 



'CASES IN TIlE SUPERIOR COUR1' 

FALL, ISII: ORLEANS NAVI(;.1TlfJN C011IPANY 
Fit ~t Di~trict. \'S. 

L-V~ THE ll.JAYOR, (:te. OF NE lV·OR LRANS. Vol I. 269. 
\VlJcthcr tnc 

city ot New-Or- • 
ICdlls may drain THE Court hav1l1g bcen di"ided, on the first 
lts waters in the arrrument of this case their attention was ag_tin 
Canal Cal'ondc- b , 

let? drawn to it. 
By consent, three paragraphs of the lIfoniteur 

de la Louisiane, a parer printed under the eye of 
the Baron de C<.rondekt, were read in evidence. 
They were allowed to be ofiicial. 

I. THE first is in No. 13, dated May 24., 1794, 
it annOUf1c('s the project of a canal, which, carry
ing the 'waters of the city and its environs into one 
of tlu: branches of the Bayou St. John, will rid 
it of the stagnating waters which contribute ill a 
great degree to its -insalubrity and the vast qllan
titles of musqui~oes 7.vhiclt render it so unpleasant 
ZIl summer. 

I T farther states that, the war precluding the 
hope that the royal treasury would contribute to 
the expense of a considerable callal of navigation, 
Government had o;lly solicited H. 1'.1. to allow 
the convicts (\'1"110 were about to be sent to Pensa

cola) to remain in .New-Orleans, eng3ging with 
them and the help of ze;tlous inhabitants to cut 
A DRAIN 7.VlllCll IN SUCCESSIVE YEARS will be 
CHANGED into A CANALOF NAVIGATION FOR 

SCHOON ER S 

Tn E paper states lastly th:lt government hav
ing obtained thi!l }'AVOUlt (grdce) intended, in 

the course of the month. of J tille, to ask of the 



OF THE TERRITORY OF ORLEAKS. 1.1 

inhabitants of the city ~uch' number of negroes F.\LL, 1811. 
First District. 

as til."y could sp<lrc to cut down the trees. "--y----I 
Tw 0 lar;'e banquettes are spoken of, whieh, ORLE .... NS 

'" . . N .... VIGATION 
when pbntLd wIth rows of trees, wIll afford an COMI'A.'\Y 

agr('able promenade. .,'1< 
, . h MAYOR, &c. OF 

11. 1 HE f;ccond. paragra Fh IS of the 19t of NEW.ORLEANS. 

Oct. 1795, No. 70. . It brings to view the future 
gre.ltness of the city-its encreasillg comlUc"ree 
and. presse::. the necessity of opening a communi
cation with the sea thro' the lakes. 

I T contains an official letter alluding to the· 
great ad"ant~15es the citizens had experienced by 
thdacility witll which they had been supplied. with 
,,"ood, and the marked diminution of mortality 
whieh prevailed. in September and. October hither
to and the disgorgement 01 the waters which stag

nated. behind the city. The gO"crnor then pre:"ses 
the commissaries to prevail on the citizens to 
continue their aid to hasten the eompkte advan
tage contemplated by f~leilitating the navi3'3tion. 
'The Baron expresses his hopts that if the plan
ters also knd their ,jcl, schooners will soon be 
able to come to the city-

A draw -bl iclgc on the Bayou to be built at the 
r::x1)(,l1se of tfle city is announced. 

THE intcnded promenade is again brought to 
YICW. 

III. THE thirdparagr.1phis of the 23dofNov. 
No. 72. It notices the completion of the canal 
nf the City as far as·the bayou, with a width ot' 15 
fect, and mentions they are deepening it one foot 
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CASES IN TIlE ST..:'PERIOn COURT 

FALL, 1 S 11. Hlrther from tbe hig:l h·ds of the Lep~rs, w as to 
Fi,' D'"t,;.;t l' k l' I 

L_"_ r '_'_' _ .. ) enclble !-ichooners to COlllt: t9 tal' eli.V: a \Vul" \V .ll~.l 

O"L~:A:-;S it is said will bt: completed ill eight J.~y::. if the 
N ,VIG.\T!O'l, .1 ,. "1 1 1 ' . 

CO\IP.Ui: pl,mtcrs allu -:ltlZ::I1S \VU JC:1C C,le nCf:;l'o eaell lor 
OJ,. thrcc d~lrS-" a be;vlcc: of little 1110:"}('!tt wj.,!ch 

1'11"1011, c .... c. OF , "1 ", f' J 
l~Lw-O;'Ll! .. :-.S .< HOlY-eyer Wi! r;~ {ilem TC1 \ LL Y q, t.lI? st(.!{-

" llfltillg i.:':Jters. and clili:;eydf'lltl!J oj' tlw slcklless 

(, c'JmJl:rJll ill tIle j:r/.'-wlll!e it \vi11 ,~;low tilt: 

" CI );llp.etioll of the porl [or "chos:1crs a:rer.dy 

" b(;:~an-ro,' withollt this uccp':r,in,:;-, :;chooners 

" wiil not 9(; able to come lip to the city." 

A royal sthcdule of the 10th of l\Iay 1801 
wa~ Gl~o lcud. See the cont(;lIt!l' of it, vot. 1, p. 
~71 ~j ~72. 

A number of witnesses were next ex~mincd. 

Bere de pm,ed that the canal was dur; for the. 
saluLritj ot thl city; un object \\'hich was ex
pcctt d to be attained by COIlVC) ill~ the Wolters of 
th( ~ity and the common~ throur;l~ tk C'~ll_.1. 'file 
illh;~bitants furnished their ll(:'glOes cheerfu ily. 
He d\\e1t at th( di~tance of five miles from the 

city ~lIid sent his g,n;g. 
J.l1elzmgcr dcp()~('d that he was one of the ails

de-c,unp 01 tile Baron de CarollJdet, and bct;an 
the canal with ~ixty ncgrccs, !oupplied by thl' in

habitallts of the city. It was originally only 

six fed wick and tumed rotll,d the large UTes; 

the obiect of it beill'>' the COlwevance or the.' w,:-J t') 01 

tel'S of the city to the ba) Oll. In the st:cond 
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ye~jr, the dm.:l W;1'; wicknccl and the \\'ork ca"r~ed FALL. IS11. 
• , Fit· ... ,. l~i,"t .. i('t 
on '\'ith the neGroes fLlmi~h2:d by their 0 W ;lel :>: ~_,_c :;_' _' _',~ 

suell individu"b, as h~.d none, \\'orki:lg them- (hLI;AX, 

s{ ;ve<., or fU:'lli~hi;1g an cqui."~llcnt in moner. l~\~~~~,:'~~0:>1 
The ll',Hr.O,:r of ne~;rrK'5 thus cmnlm'ccl W:lc; '),1 1'8, 

(". I r- r a''1 r.(\. _, .. 1',L\YO:l. r-CC OF 
an a""'Cl. .. !gt', ~atl:r l~lC 111 st yc-~}r, li\H11 1\."\..1 to 1 ~.:1. !..J"!:1V~OP..L!~A~S!l 
'l~ l'c j')r""7{l;OS 0" CO'I"':' ", \"el'" ,,1'0'" !'l (. <····'1'" .:. .... 0.) ... 1 1 .. " 1.....,\...., ~ \... '''L~' U t. .. J. ......... ,tJ. ......... 

nU;Ylb':r; but W()~:;:;:d Dilly when thct'~ \\'.\5 110 

<:l1l1)lovrilcnt for tk:m clsc\\'l:(Tc. '1'l,c I;"crror'~ J ..-. ... 1 ~ ... b .... ,:, 

dug and the cOi!\'icts c:uTicJ ~n~';l)' the dirt. In 
hi~ jlld!~ment the coavicts did not do one fou:-th 
of the work. The Ilegrm's \\'cre fed by govern
ment, und \Vent to their m~lstc!"S at night. The 

,vaters of the city began to run into thc canal soon 
aiter its completion. The "itlltS<; obscrvinz t bt 
in he,n'Y rains, these \Vater~ bro1l31n ~o mnch 
dirt 1 h<lt the canal wou ld ~OOll be filiecl [lP, hL' re
presented this circumstance to the B.[ro:1. who 

rcplit'd the canal was dug for the convcj',ll1ec of 
the W<ltcrs of the city, as well as for th~ purpc::e 

of navigation, and must allswer both til·.:: intended 

objects. The Rlron had three large woodt:n gut

ter:, pL:.ced on e~lch side of the canal, the is~ucs 

of which were stopped up, in time of rain, m~d 
opened, after the water had deposiled its ~edi

ment, to let It, thus clear, find ib mIT tl1rocfs'h 

the cami. A keeper W.lS appointed for this 5e1'-
VICC. 

Lavigne dcpcsed th:\1 he Ins lived fifteen yearS 
ncar the c~U1al, and lives there at thi~ m()rnent

Ius al\\,~lys nbserved the wat'..:rs of tile city to. 
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FALL, 1811. run into the fortification ditcb, and from thence 
First Di~trict.. I 1 'I' f' I' L ___ ,~ __ .-i lllto t 1C e.t:';a. 11e wdkrs' 0 t le comn101lS 

OUI.i,;.\>,s found their way into it,tluough gutters \~ ith fh-{Gd. 
NAVIGA'!'IUN 

CO:,IPAXY gat( s. 
"~no lJretoJlllicr d('poscd he w::s employed by the 

l\IAYOR. &(' OF •• • ., 1 • 
NEW-{)RLEAXS. B~,rol1 to bo!Jcn IllS Ilclglm,)Ll;:-s to seml tllC)r ne-

!r1"O('S to wor;,- on the c,uni: He docs not heli~\'c 
,) 

;tnr of thl.:'111 would h.lvC ::..:ni: any, ii tll::y Iud 

believed the object of it was not for the b~ildit 

'of the city. The w.lters of it lLlve r,Ul into tilc 

canal since it exists. Ecful e, they spread on the 
commons. The spot, 011 which \.he e~a1.J is, W.15 

11:c lowest; not so much however as to prcv;:nt 
the spreading of the.: wLtter along tile sicks, but 
in he~l.vy rains a sensible cur-rcaL appeared in the 

preser,t direction of the canal. The calul ' .... as 

al W.lyS used for the purpose of a drain and tll.lt 

of l1Qvig:.:tion. .!'t filkd up, after attention ceased 
to be paid to the trunks or gar.:;ouillcs. 

Castanedo deposed he was l~le tn:asurcr of the 
city, wil~n the l:Ll'On bq~an the callal. His avoiVed 

object WL1S to relieve the city from the great 
morqlity Wili:.:h was occa~iol1ed by a qll~nllity 

of putrid watel', \\'hicil lodged on the COll.inOllS. 

Th'~ inlubit:.tnts cheerfully yielded their neg:o~s ; 

he scnt his. \Yhea the convicts were not at \\'ork 

0:1 th/~ [onifi:':.l~io'l'> they w.:re s:.:n:: t;) t:le e.llUI. 

The Damn intended to h~tvc th~ canal thirty feet 
wide, doub:e its prCbcnt width, ,~l1d foUl" feet 

deep, <.:::1 to In \'C.: a marie salolle 0;' clr.lg to keep 
. f r,,' '1'/ -- " . It rytn hum;; up. IC h1ll3 '" eng-meet' Iud repor-
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ted this coul(l be done Th::: g~ner~l opinion of th~ ,~r.'_r.r" .181.1. 
. . l·j,!..c DistrIct. 

people wu'> that the e~l1al would nnswer the pnr- "--v~---' 
poses ora drain and ofl1~\'i~7ati()n. Aftertb: canal ()IlLI:.\N~ 

oJ 1\ \V'C \TION 

'~'as dUE; the city bll!l~ a dr:tw-brillge Oll th,;: bayou CO;l;'ANY: 
at its cxpu1ce. . vs. 
,. . 1\1AYOH. ~,c. OF' 

7 m1esse, the clty:;urvcyo:-, deposed that the N~W-ORLEANS. 
declivity of the hnd from the bayou rO'ld to the 
canul is thirtee" inches; It:ss th:ll1 one inch on 
the hundred feet. The natur::tl conrsc of the 
,vater ".r~lS o!'iginal!y on the spot on which the 

canal has been dug. This is still perceivable. 

He believe,; tlut the present declivity, which now 

renders a spot, before the middle of the ~qcl:\re, 

between Ivh:ine and. St. Philippe streets, the 
lon-est part between the road alld the can:!l, i3 
artifici:tl. The w~ltcr, Ltlling on the opposite or left 

sid.e of the c'tHal, natur.llly rU~1s into it. If the 

water of the city were convey~d to the b:,you, 
by a new drain they would fill the bayou up, as 
they now fill the canal. 

The nnvig:ttion of the b::yoll is now obstrue teet 
from the mouth of the canal to the dr:nv-briclgc, 

because the canal has not been kept. clealY. Hthe 
canal was dug about four feet dc( p it could b::<r 
a marie slliape or drng and wOl::d drain the city 
and answer the purpuse of navigation. 

Darville deposed he h:ts long liyed neal" the 

bayou, the canal wa~ at first intcnded as a dr:lir:. 
Latour, an engineer, deposed that watcr '.~'il1 

run on a slope of a line i:l the toisc. If the 
gTotll1d be uneven more is required. He gcr~e~ 
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F.\T.L, 1311. rally gives one inch to the toise. He has never 

~?,~ noticed any ob~trllctioll ill th~ bayou nel;" the 
OR!,I' \:'0; month of the canal. He canllot han-ever afiirm 

l~\YIlj.''..I·QX •• 
C()~l:'.\XY th,~t none eXIsts. 

1\IA ~:8n, [x.c. or 
Nr:w-0nLLAliJ 

LiviJl[l"stOll, for the l)1aintifi's. The pbintilTs 
0) 

cbim fJ!t: rj~ht of ("ntering upon and clearing the 
c.mal C::.rollcleier, ullder their act of incorporation. 

July ~, J 805, cklp. l. 
TIlE 7th s~'c:ion allthorisC's them to enter into 

and UpOll ail and sing-uhr the lanel and LIIlc1s cov~ 
creel ",jth water where the) shall deem it pi'oper 
to carry the canals and navigation hei:ein particu~ 
IarIy assif,neu. . , 

TIl E 9th scction authm-iscs them to receive 

certain toBs when the improvements made by 
them sInH permit ves!:>eb drawing three feet water 
to pnss from the 13:.1.),ou'St. John, by the canal 

Caronclc!ct, to the basin terminating th~ same at 
the city ditch. 

Tn I:.. [~r;,nt, however, b~ing m::c1c b~{ 1h~ Lc~ 

p;i',hli\'c Council, would h~ive been void, as that 
body h:.d no right to dispo"c of the land which 
hd p,:sscd to the United States by the cession: 
bu t Jl has l'CCt:i vecl the sancticn of COl1fTrcss . • :> 

'1'1-:::, governor was directed to transmit the: ncts 
of the: Lcgisbtivc COllncil to CO;1grcs!:>, who had' 

re:~( rv<:c1 tIlt: I ight of rcpealillg th~'m. Congress, 
not h~rriIJR,exerci~l'd that right, must thelclore 

bl' cOl t~iC:l'1 cd as h~. \' ing- ,ippro .... i cl the act of in
corporation. It''1 farther ::,unctioll be l1t:cess,try, 
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{he plaintiffs have it in the act ofConr~rcss, (1807, ~".\;._L.- .13!.1. 
• ., b l ;1" - Ul~tl"ct. 

c. 81J the 3d sectIOn of wlm:h Imposes O!l the '"---",..-----' 
corporation of the citv the obligatio'l of CDl1Vey· ,:)ltLr,A ,>, 
. . 'ff"' h f I f NAV1GATlvN I11g to the plall1tl s as mnc 0 t le commons 0 CO,'1 1"I,:,Y 

the city as shall be necessary to continue the C,l.· " 
, ''f \ '~QH i){c OF 

nal Carondelet to the lVlissis~ippi, as a condition :~£~V.OP.LEAXS. 
of the recognition of the title of the city to Inrt 
of the commons. To this the defcnd;mts ha,-e 
assented by accepting the grant and making the 
conveyance. 

THE defendants have also impliedly Tcco;.;ni;. 
sed the validity of the p,laintiffs' charter, by ta
king ,the shares which were reserved for their 
benefit. ' , 

THE plaintiffs have thercfore validly acquired 
the rights which the defencl~mts Iud in the soil 
before the charter: but it is contended that ac1-

n~ittil1g that the defendants hav~ tIm,; lost their 
right in the soil, still they have a servitude therein. 

SE R v IT U DES may be acquired by nature, by 
grant or convention, lastly by prescription. 

I. As the present canal is an artificial work; 

it cannot be contended that nature g:lve al~:" ri.~ht 
therein. Neither, in my apprehensio!l, have the 
defendants shewn any right of servitude to have 
existed, before the di6'ging of the can,t!. 

THE defend:ll1ts, hOlvever, claim one from the 
situation of the ground: the city being natural
ly higher, must drain its waters, on the ground 
In the back of it. But it is in evidence that the 

C 
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FALI., 1811. natural drain is between St. Phillip and Maine 
l'il'st District. ..- ' 

• ~v ___ 1 streets, at a considerable distance from the canal. 
OnLEANS II. SEl!VITUDES ~re alsu acquired by grant 01-

NAVIGATlO" .' I 1 ., .1' d 
CO~IPANY "conventlon. 11 t Ie present case, It IS aumlt~e 

V8. that the land WtlS originally the property of the 
:MAYOn, Sec. OF • I d I f' I " I d 
XEW-ORLB/.NS. sovereIgn. 11 or er t leTe ore to e~ta )IlS 1 an a -

verse right, a grant must be produced or a con
vention or agreement clearly proved. 

THE defendants do not pretend that they pos
se~s any formal grant, but cbim the servitude un. 
der an agreement and convention which took 
place between the sovereign, replesen~ed by his 
governor, thc Baron de Carondelet, on the one 
part and certain inhabitants of the city of New-
Orleans and its vicinity, on the other. " 

THE evidence of thi~ agreement and conyen
tion has been preserved in certain paragraphs of 
the J.lfoniteur de fa Louisiane. 

TH E Baron there solicits the aid of a few .ne~ 
groes for the digging' of a canal, which at first is 
to serve as a drain to the waters of the city; but 
at the same time, he declares that the canal is 
only to be destined to this object for a short time; 
it is afterwards to be c/zall~ ed into a canal of na
vigation. If the c:mul wa; to undergo a Clzallge, 
it is"absurd to sar it <was to continue after, what it 
v;as before it.' If the canal \vas jntenc1cd forever 
to continue as a drain, it would have been absurd 
to announce that it Was to be ckmged into a canal 
of na-vigatiml. 

THE particubr manner in which the Baron en; 
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brges upon the vast adyantage which the COlTI- ~:ALL, ,131,!. 
. I d . I' l' f' 1 . l'll'st Dlstl'lct. l11lTCI:l an ugncu tura mterests 0 tIe prov1I1ce '---y 1 

will derive from a canal connecting the navigation Om.r..u;s 
!'A\'JG.\TIOS 

of the Mississippi and that of the lakes,' evinces Com>.\:;Y 

that this WtiS his grand, his main object. It is ~ r VB. 
• - hL\YOR. &C OJ:" 

true the Baron presents also as an 1l1ducemcnt the NLW-ORLE.\;o;S. 

draining.of the waters of the city; an object which 
is announced to be temporary, but which must 
however be in a great degree pel m,:nently effected, 
as long as the canal remaills.asit must insensibly 

drain the adj.lining ground. 
~t is also clear that the canal was not intended1 

when arrived to its perfection, to continue to bc 
the common ~ewer of the city. If it must rc
ceive all the filth of the streets, it \ViIi ulways be 
full of a quantity of putrescent matter, vcgetab!t: 

and animal, which in this hot cljmat<: must gene-. 
rate disease. Every stroke of the paddle oi· 'oar, 
every motion Of the pole must stir up this body 
of putrid wdter and impregnate the. air with pe~
tiferous mi-.tsmata. Can it be supposed tint the 
banks of such a sewer would be selected for 
sh::"dy 'van~s,' r.ffordin(S the inhabitants of the city 
a delightful promenade? 

III. A servitude in ordinary cases may be ac
quired by prescription: In the present, hOiv.::ver, 
the dcfelldants cannot pretend to any rig'ht on 
that score, for there: cannot be any prtscl'iption 
against the sovereign • 

. Jfol'eau, for the defendants. The pLintiH's. 
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~~AT.L' .lIn.1. c~nnot claim any right to the premises, under' 
1'1;:'[ DL,111l"l 1 f' I 'I' . . I L . I '1'1 L __ . ___ --l t Ie act 0 t 1e erntona egls ature. , lCY 

Oltj,~,\),i~ cOUid not illterfere in the disposal of public 
N .\ n G \ T ! ():-/ I ' '1'1 1" fr.' 1 . l' Ccm;' '.;; y '!!lUS. 1C P ,:mtl'lS c urtcr cannot III t 115 res, 

,)s. Pt'ct derive any "alidi[), irom the silence of Con-
1\1.\ YOR, Sec. OF '. . 
N1<:W-Ol~Ll'A:;h. g'lcss. UntIl that body a~t upon the laws of the 

tel'ritory, their right of repeal continues. The Go • 
. ven:or was dil<:cted to send the laws to the Pre
sidellt to be bid before Congre:;,s, who had the 
power of disapproving- them. 7, Laws U. S. 114. 
It wodd be going very far, to say that they deri
ved any sanction from tile circu mstancc of there 

bl ing no evidence of thC'ir having been' acted 

UpOll. 
Neither, have the defendants precluded them

selves from cOlltcf.ting the plaintiffs' pretension~, 
by taking a certain part of the stock, which the 
Iegisbture bd reserved /01' them. 'They having 
acquired an interest, in the pbintiffs' affairs, isno 
reason why they ~hou!d not 6c allowql to contest 
any claim which the plaintiffs may &et up against 
thf'm. The mortgagee of an estate, the ft'e of ' 
which is held in common by sc\'crai persons, may 
lmrchase or otherwise acquire the &hare of one of 
the mortgagor~, \ .... ithout affecting his r~ghts a:;ainst 
the others. 

TnL plaintiffs' counsel having admitted that 
the owner of the superior estate may claim by na. 
ture a ri12;ht of servitude over the inferior, in or~ 

der to c::trry away the water which falls on the su. 

peripr e~tate~ it will be tJsck:~s to ~)l'odnce aI;~' 
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'authority in support of this proposition. It is FALL, ,181,1. 

d . d 1 l' d l' 1 1 I Fit ~1. Dlstrlct, not erUt. t lat t 1e CIty stan s ug ler t la1'1 t le '-_y __ -' 

ground on which the canal is dug. It fo110"'s OIlLUNS 
1 ~; ,\VIG.\TIO~ 

tnen as a. necessary consequence that the W:lter CO:.IPANY 

of the city must have its way naturaily over the ".1 •. •• 

M AYOn, &c. OF 
ground behind it.. . NEW.ORLEANS. 

But the defendants chiefll rely as to the right 
which they claim of conveying the waters of the 
city, thro' the canal Caroadelet into one of ,he 
branches of the Bayou St.-101m, on an agreem( nt 
or convention between the sovereign on the COU:l-' 

try at the time tile canal was dug, lhro' his rep~ e
sentative the Baron de C:..rondelet, of the one JX:'l"t, 

and certain inhabit<lIlts of the city of New-Or
leans and its environs; on th(;' other. 

11 is contended on the pari:. of the defendants, 
that, by this contract, the king, who was the own
er of the inferior estate, consented to alter the na_ 
tural course of the ,vaters of the city, and to n: 
new direction being' given them, ::ind :h~ .. t this con·' 
tract has produced an obligation on the part of 
the owner of the inferior estate, to receive the 

'water of ,the superior, not in the nat~!l'al way, 
that is to say throughout every part of tht' land, 
but thro' a canal dug for a particular purpose at the 
expenee of both the contracting parties. In other 
words, that the owncr of the superior estate h~lS 
thereby acquired a right of servitude in a particu
lar spot. 

h cannot be denied that the first object, ill 
,aoint of time, was the conveyance of tb~ \vatcrij 
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!: AI.L, •. .} 81,1. of the city through the canal into the h.tyou. 
~~ The first paragraph, read out' of the l\lol1i~eur, 

OI~LgANS ' announces th"t such is the intcndt:d use of the 
N.\Y!CATIO~ canal. But the plaintiffs contend tInt the ~J.me 
CO~;l'ANY 

"/JoY, papers contain certain evidence th<lt the canal 
1\iA Yon, &c. OF .Jr d l' d r 1 • 1 
:;'-'hW.Ol(LJ:AKS was to auor t 11S a vantage lor a 5.lOrt tune Oil y. 

It \was to be changed, tIut is to say, it was to 
ceuse to be what it was at £11'::;t, and become ex
clusively a canal of navigation. 

ON the part of the defendants, however it i~ 
ccil~tfnded that t:;king all the communications 

of the Daron together, it clearly appears that his 
intention ,,"as that the canal should never cease 
to drain the city, l1Dt only by carrying off a par~ 
'of the waters of it by filtration, after they were 
spread upon the' commons, but directly by re
ceiving tl1e whole immeciiateiy; that the draining 
of the city, its health, the freeing it from. the 
myri2.ds of musquetoes which cle~oh;ted it, was 
the,first object 111 point of time and importance: 

cne ",hich was looked upon ~IS secondary to no 
oth~r, not cyen that of the cxtens!on of ugricuI
ture and commerce. 

'I'll I S intention having been cO;11municfltecl 
and aid having been solicited <1nd obtaii1ed to 
carry it into efrect, the . Euvantages thus held ou t 
must be considered by the court, as the retribu
tion whIch those, who r..cceptcd the oiler, and on 
the fLi.ith of it ~ent their negroes, a£lorded their
personal labour, or p~~id their m~mey, h:lYe a 
complete right to rC(Flirc. 



OP ,THE TErrmTOR¥ OF ORLEA}~S. 

Dui'in"" the existence of the Spani,;h t;0yern. FALl., I g 1 I'. 
• b.,. . ' F::·~t DiRtl'ict. 

1'I1ent, 111 tlus coumry, It appears the rIght of the l... __ y--l. 
defc-ndant.5 was never questioned. vVhcn the Ba. Ol:LE.\X5 

-' 1" fl' "1 NAVIG.\'!'n:;! ron is informed that t Ie drainIng 0 t Ie city Wll CO~!P,\NY 

fill up the c::mal, he an~\Vcrs, it was dug for this 1'8. 
" k . :\IAYOR, &C. OF 

objcctancl means must be taken to rna 'e It answer NEW-OltL.l:ANS. 

it. 
In 1801, seven years after the canal was com· 

pleted as a canal of navigation for schooners, the 
Sovereign himself decbrcs by his schedule, that 
the water of the commons must not be suffered to 
lie on them, until the earth absordes them, or a 
part of them find their way into the canal by ~ltra
tion : but trenches must be dug, in order that the 
waters may flm'l directly into the canal. 

The right of drain thus recognized by the B:t. 
ron de Carondelet and the King- himself, :.lfter the 
period was passed, when according to the plain. 
tifl's' construction of the words of the Baron, ill 

the par~graph first rend, the canal was to c!umg(] 
its nature, cease to be used ns a drnin and be ex
clusively nppropriated to navigation, are confirm
ed to the city by its charter; and it cannot be 
believed that the legislative counci~, in granting 
certain pri\'iledges to the pldntifrs, meant to des. 
troy any of those of the defendants. The legIs. 
lative council has not said so by express ll.'orcIg . 
-it could not have saiel it. If the plaintiffs, 
in the exel:cisc of the riFhts vested in them 

(J , , 

must affect those of other persons, their act or 
i.ncorporation directs cOIDpens:ltion to be nude. 
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FgL, 1 S 11. If in improving the navigation of a creek or b,,~ 
!'iN; Di~ti;' t. 
'--~r--~...J YOct ~t becomes necessary to dig a canal they 

,O.-:Lr.A~;' r.1ay do so, comlA,:n~atillg those who thereby lose 
1" \V1GI.ilU'i" l' I .... f . d' I' .,' - t Itlr und-1 In or er to un prove t le navIga~ 

GC'_\!P .... ~~ 

"0' tiOll of a canal, it becomes necess:u-y that an ill~ 
lV A' G ~. ~-" c. 0 F ,. • d 1 . I I 1 • I . f' ".,:, .. '0' GlVl ua or a cornoratlOn, w 10 las t le n~ 1t 0 
l,EW' RLEAN~. L '-, 

w.ing it as a drain, should cease to exercise that 
right, the plaintiffs may insist on it, but they arc 
bound to afTord to the party at their own expenee 
a drain equally convenient. 

CON G II E S s, in yielding their aid and countc~ 
nance to the plaintiff':>, could not sacrifice the 
righb of the defendants : it is not to be infe~red 
from the circumstance of their having acted with 
liuerality to' the former, thcy have intended to 
act with inj llstice to the latter. 

CUR. ADV. VULT. 

L E \V I S J. read the following opinion subscrib~ 
eel uj' IViA THE W S J. anel himself. * 

TH I S action is brought by the plaintiffs to as~ 
c<:~tain ~li'd ~-:eure the right to the canal Caronde
let, ~5 ~, c'mal of navigation to the exclusion of 
the city of N ·~w -Orlean~, using it as a elrain .md 
phct: of deposit [or the water and filth running 
from the town. 

! T i~ unnecessary to investigate minutely the 
title oftbe pl~intin3, as it is admitted by the coun-

~-------------------

'" IvbRTlx, J, was occasioll:J.lly .\bsent. 
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t>el of the defendants that they hwe a right to ~AI.L, .ISI.1. 
, Fu'"l Dlstl'lct. 

improve the property, the subject ofthi3 contest, L---v-_.-J 

for the l)'urpose of navig.ltion, bltt burth~ned NOllLEANS 
• AVIG \TlON 

with their right of service to drain the city. fhis COMi'AH 

service, if it has an existence, must be considered "I v,~ &c OF 
" ·\YOR, ' 

in its nature a predial one-By the Civil Law, l-rEw·ORr.EA~~. 
predial services are defined to be charge:, laid on 

-an estate to the use of another estate, belonging 
to another proprietor. They originate either in the. 
natural situation of the place, in the obligation 
imposed by law, or in agreement between several 
proprietors;' the service claimed by the defen-_ 
dants must have its origin in the first or the last 
of these ways. 

I T cannot be considered as one originating in 
the natural situation of the place; because it has 
been erected by the industry of man. It is not 
a right of service vested by grant or convention; 
for, in all grants, deeds, conventions or agree
ments, there must be two parties, the grantor and 
grantee, the contractor and the person contracted 
with, the party giving rights and the one receiv
ing them. A property such as the defendants in
sist on in this case, belongs to th'lt cbs,> called in 
the Common Law, Incorporeal Il'ereditaments, 
which are saicl to lie only in grant. No grant has 
been produced, giving the right of service COIl

tended for by them, nor hlS time sufficicnt elap
sed to pn:sume one and givc a prescriptive title; 
no convention or agreement has taken place by 
Which this right has become vested in tILe city, 

'Ii) 



'CAsts IN THE SUPERIOR COURT' 

I: ALL, ',18 ~ I •. for, being a body corporate, it could only conve. 
First DistrIct •. . 

\ ,, __ --1 nant or agree by Its head or representatlVes, the 
OULEANS Cabildo. 

NAVIGATION T h' h h ' hId f I 1 
COMPANY HE use w IC t e CIty as la 0 t le, cana 

va. in dispute, seems to have been nothing more than 
1\1A Yon, Sec, OF '" h 11 d b h . f 
-:NEW~ORLEANS. a permIssIve rig t a owe y t e sovereign 0 

the country, on account of that portion of labour 
furnished by the inh,tbitants of the city and COUll

try more immedi~tely interested in its health and 
l)ro~perity. From the evidence before us, we belie. 
ve that the canal was originally made, for the two
fold purpose oC draining the city, tile low land in 
the rear of it, andtl~at of navigatlOll: the drain
ing of the city is incompatible with its usc for 
the latter purpose; from the nature of things, it 
must and wilt drain the low lands in the rear of 
the city, and the wider and deeper it shall be 
'made by the navigation company, the nior~ effec
tually will it answer that end. It has been used 
by the city as a common sewer, until it has be-' 
come unfit for any other service, and as the de
fend:lI1ts have no absolute leg.:tl right to a sewer 
in it of that kind, the~r pretensions are unfound. 
in law,: nor do we believe then better founded in 
equity and good conscience, in claiming compen
sation for the portion of labour they gave ill the 
original formation of the canal, having so long 
used it to the total destruction of4;othe most im. 
portant purpose for which it was made; but as 
some inconvenience may arise to the city if im. 
mediat~ly enjoined from emptying its waters and 
filth into the canal as heretofore it has done. 
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I T is therefore ordered, adjudged and decreed, 'l:' ALL, .18 ~ 1. , 
. FIrst DISt1'lct. and we order, adJudge and decree, that the de- ~ __ y __ -' 

fendants be and are hereby l)ermitted to use the ORLEANS 
NAVIGATION 

Canal Carondelet, as heretofore they have done COMPANY. 

during' one month from this date, and that from vs. 

I t'·- h .. f'd I h h 11 MAYOR, &c. OF am a ter t e eXplf:ltlon 0 sal mont 1 t ey s a NEW-ORLEAN •• 

be and are by this judgment for ever enjoined and 
prohibited from interposing or in any manner in-
terrllpting the plaintiffs iri any work or improve-
ment they may chuse to make on said Canal to. 
facilitate its navigation, and that from and after 
the expiration of said period it shall no longer be 
a common sewer for the city of New-Orleans. 

Moreau, for the defendants, moved for a new. 
trial on the following grounds: because the 
judgment is contrary to evidence, and contrary 
to law. 

. 1. Inasmuch as it declares the servitude, which 
the defendants claim, not establbhedby nature.-

2. Inasmuch as it declares the defendants, 
without a title, on the ground that there is no 
grant nor any agreement, or convention to which 
the cabildo, the legal representative of the city, 
was a party. 

3. Inasmuch as it deprives the inhabitant! 
of the city, and. 'its environs, of the use of the 
canal as a drain, which, they acquired for a valu. 
able consideration, having furnished the great. 
est portion of the la~our, empI.oyed in digging 
it. 
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FALL, 18 I 1. 4. Inasmuch as it impairs the rig-ht of the 
First District. d Ii d . d . l' 'd 
~ e en ams, accrumg un er an Imp Ie contract 

ORLEANS between the sovereign and the inhabitants of 
NC'~VIGAATION the city clnd its environs. . 

OMP NY . 

V8. I. It will be shewn from authorities derived 
l\1A YOR, &c. OF from the Roman law that when it is said that 
NEW-OllLEAN~. ' , 

the right of draining an estate is confin~d to tho 
WJters running down, without any alteration 
produced by the hand of m~ll, such works only 
are intended as are erected by the owner of the 
superior estate, which tend to aggravate the 
condition of the inferior, as by encreasing the 
rapidity of the water; not such works as are 
made, in order to convey the water to a parti~ 
cular spot, as a canal. Since an express law of. 
the Digest. t. 8. lib. 43. t. 20. grants to the 
o~vner of the superior estate, the right of conduc .. 
ting his drain through such part of the infe
rior as he may chu::.e. 

II. It will be shewn by Spanish laws. and by" 
evidence of the usages which prevail inSpJ.in, 
that the king often grants, ·by edicts, declara. 
tions, and e·ven by royal letters, priv ileges and 
immunities, and transfers property to corpora
tions, and indiviquals, even to provinces, and 
even the public in general; and that although· 
sych fav~)llr may not have bcen solicitcd, such 
edicts, q.eclarations or letters, are not less valid, 
~e considereq. as obligatory on the crown, and 
f\re allowed in courts, to have the same effect1 · 

'~s contracts Qetwecn individu::tls. Hen,;\,; ~t 
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·fullows that the publication of the Baron de C1- i~~,,~i.bi~~I\~~. 
rondelet, made with a view, to induce the inha- L-__ y----.J 

b· . ld 1 I b f h' ORLEANS Itants, to pc t le a our 0 t elr neGroes, NAVIGATION 

formed a valid contract between the sovereis;n COMPANY 

and those who in pnrsnance of these publications .:\iAyo:, .. ·&c. OF. 

sent their ncp,-roC's to dig the canal. NEW-ORLEANS. 

lIT. The defendants expect to sht'w, that it 
is contrary to law, equity, and the ordin'111ce of 
1787 art. 2, to deprive the inhabitants of the' 
just retribution promised them, the quirl pro 
quo for the hJ-,our of their slaves. The judgment 
is Rrounderl on the proposition, that the canal 
has been used l\S a drain till now, but it is rliffi
cult to Ruess, b~· what rule the- court ascertained 
that this temporay use was a sufficient compen
sation, while a per:)etual one was stipulated. 

IV. The judgment admits the canal was dug 
for the double purpose ~f a drain and navigation; 
that snch was t.herefore the intention of the par
ties. It is difficult to und<:>rstand on what Rround 
the court can aftcr this admission interpose its au
thority and destroy the rights of the parties on the 
gro'und that the two purposes are incompatible. 

Livingston, for the plaintiffs, moved that the 
reasons be overruled, under the 23d artide of the 
rules of this court, ante p. 7, as not plausible nor 
susceptible of an useful or reasonable discussion. 

LE W IS J. They ought to be so. The case 
bs been twice and very fnlly arg'ued. 
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:r:'ALL, .181.1. lVIARTIN,J. Itis not in my power to concur. 
Fust DIstrict. TI . . .' 
'--y---J Ie opullpn, winch has now become that of the _ 

ORLEANS court, was shewn to me after the departure of 
NAVIGATION 

COMPANY Judge Mathews, and I then declared my inability 
. VB. to join in it. ' 
MAYOR, &c. OF 

NEW.ORLEANS. As the defendants' counsel are dissatisfied, and 
have filed reasons for a new trial, it will m.tural
ly follow that one of the members of the court, 
who deemed it his duty to dissent from the opi
nion of the majority, ,,,ill readily incline to a re
hearing and will reluctantly' forego the oppor
tunity of listening to an argument which may 
elucidate the points upon which the judges hold 
different opinions. I am, therefore, averse to over
rule the motion. It docs not clearly appear to mc, 
the language of our rules, that the grounds 011 

which the defendants have built their hope of a 
new trial are not" plausible or at least susceptible 
"'of an useful and reasonable discussiqn." 

As the parties have treated the case as one of 
considerable importance, and as, it having been 
my misfortune when it was first argued, to differ 
from the opinion of one of my brothers and now 
with that of the other, it is likely that I labour 
under an error, I deem it proper to state the 
grounds on which, af~er the most mature delibe
ration and attention which I am able to give the 
subject, I have c~lcluded that the defendants 
ought not to be prevented to use the canal 
Carondelet as a drain for the waters of the city, 
until the plaintiffs sldl h;lve given them a drain 
equally convenient. 
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To two propositions in the judgment of the :r: ALL, .181. 'I. 
• Flrst Dlstnct. 

court I am unable to give my assent. The first "--'y_--.J 

is that the claim of the defendants ought to be ORLEANS . 

. d . b 1 hIll d' NAVIGATION reJecte , as It " e ongs to t at c ass ea e 111 COMPANY 

"the common law incorporeal hereditaments, "VS. 

H h' h 'd 1" "d " MAYOR. &c. OF 
W Ie are StU to Ie In grant an no grant NEw-ORLEANB. 

" has been produced giving the right of service 
" contended for." The other is that the claim 
is likewise to be disallowed, as" on convention "or 
." agreement has taken place, by which a right 
" has been vested in the city, because being abo. 
" dy corporate it could only covenant or agree by, 
"its heads or representatives, the Cabildo,". 
lvhich does not appear to have been done. . 

As the claim of the defend.mts rip~ned into a 
title long before the inhabitants of Louisiana, had 
any connexion with a people who recognize the 
common law of Great Britain.as a rule of con
duct, I am at a loss to discover how: the discus_ 
sion of that claim may be aided by ascertaining 

" its character, under the principles of the common 
law, and how we can declare it void, on account 
of the absence' of a formality' required only by 
the common law. 

\V E should rather ascertain its character by 
the principles of the civil law, which was the 
lex loci and enquire only whether it· was created 
or modified into its present shape, . in the manner 
which that law prescribes, 

1. THE defendants claim the right of emptying 
the waters of the city into the canal Carondelet, 
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!:ALL, .181.1. and conveying them through it to the Bayou St. 
FIrst DlStl'lct. . 
L--~John: Jus cloactC mzttendte. 

ORLEANS THIS right is a SERVITUDE. Jus cloactC mit-
NAVIGATION d D' /'b ' b ' 

COMPANY ten te servztus est. Ig. tl • 8. tlt. 1. . 7. 
'VS. SERVITUDES are established by" conventions 

MAYOR. &c. OF • I .' b' '11 S' • Z' " 
NgW.ORLEANS, or stlpU atlOns, or y WI. I qUlS ve zt Vlcmo 

aliquod jus eonstituere pactionibus atque stipllla
tionibus id effieere debet. Potest etiam testamento 
quis /ztCredem ~llum danmare. • • . • ut patiatur 
cum (vicinum) per fundum ire, agere aquamve. 
ex eo ducere. Inst. lib. 2. tIt. 3. s. 4. 

PERMISSION and forbe:trance establish servi
tudes. Traditio plane et jJatientia servitutum ill
ducit officium prtetoris. Dig. lib. 8. tit. 3. b. 1. 
~ 2. The commentator understands that per
mission 'alone establishes a servitude, in the 
same manner as forbearance (note 18.) Aut ita: 
legendllm,. aut 'lie sensus est! Patientia plane, 
ut traditione servitutem inducet officium .jJrtC
toris. 

II. A right may vest in a person, natural or 
corporate, without any covenant or agreement of 
such a person. In tIlt: present case a convention' 
Dr agreement between the government or the Ba
ron de Carondelet and certain inhabitants of the 
city and its neighbourhood may have vested the 
right of drain in the city., 

\V H 11. T concerns the interest of a third person 
mny be the object of a contract, in conditione 
aut ill modo. In modo, i. e. that although I can
not directly stipulate what concerns the interest of' 
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a thiril person, yet I may alien what belongs to FALr., 1811. 
'"h 'I' I I First District. mc, WlL a stIpU aUon t lut t Ie person to whom I L __ ...J 

alien it, shall do a thing which concerns the interest 6RL~ANS 
f I , dIP l' 0 1,/' . 64 NAVI(;,\TIO~ oat 11r person. atmer on U 19atlOllS, , COMPANY 

n. 71. Thus the individu:tls, who paid money or 'V.I'. 

~ . 1 d lIb f h' I . h f:' 1 1\1 \ YOR, &c, 01' lurms Ie t Ie a our 0 t eu' s aves, mIg t mr y N~W.ORLEA·NS. 
stipulate with the Baron, that the city should have 
the use of the canal for a drain. 

Ace 0 R DIN G to the principles of the old Roman 
law, a third person, who had not been a party to . 
the contract derived no right of action therefrom. 
But according to the constitutions of the Empe~ 
rors, a third person, in whose favour adonor adds a 
charge to the gift, has an action to compel the donee 
to fulfill the intention of the donor; Cod. M. B . ,. 
'tit. 55, I. 3, 110te 18, speciale est in donationioU8, 
contractious, ul alteri per alterum qwcratur ac
tio. The action of the third party was called 
actio utilis, the name Roman lawyers gave to ac
tions, which had no other foundation than equity. 
QZltC contra suOtilitatem juris, utilitate··exigente 
ex sola tequitate concedeballtur, 2 Pothier on Db.' 
ligatzolls, 50 110. 70.. 

THUS could a right be vested in the corpora
tion of the city, without any covenant or agree. 
ment made by its head or representative, the Ca~ 

bildo. 
N E I T II E R is it clear that a person, who was not 

one of the parties to a contract, canriot, in countries 
where the comm'on law prevails, acquire a right 
of action' under it. In many cases the courts of 
Great.Britain have allowed such a right. 

J~ 
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FAlJ., 1811.· A promise was made to the aftcr husband's 
Hrst Di:otrict. . 

\ ,,----...J fhther to l)ay hIm L. 10 and the husband brought 
OIl LEANS the action-held to lie: for the jJarty to wlZOJn tIle 

NAVIGATION 1. ,.(; b" 1 • P d 
COMPANY uene,rt accrues may rl1l[f tile actIOn. raven er 

"U8. vs. lVood. Hett. 30. 
MAYOR, &c. OF W . d 1 k 
NEw-OnLEA:;~. HERE a man promIse to anotler to ma e 

," 

satisfaction for all the debts whieh he owed to an .. 
other, who was abscnt, the creditor brought an 
action and held to lie. Het. 177, cites 43 and 44, 
Eliz. RixOlZ vs. Horton. 

A. promised B. that in consideration B. will 
make unto A. a lease of certain lands, A. will as· 
sign them to B's servant-the servant shall have 
the action and not B. Arg. 2 Le. 205, pl. 225, 
cites it as 25 El. Crew's case. 

AN action may be maintained by" a daughter 
on a promise to her {ather for her benefit, on a 
consideration moving from the £lther. Dutton 
'rs. Poole. 1 Ventris 318, 332; T. Jones 103. 
In llJartin vs. lIind," Douglas, 146, lord Mansfield 
said it was difficult to conceive how a doubt 
could be entertained On this point. 

IN lVarc1lington vs. Kernoll, 1 Bas. G' Pull. 
101, Buller J. said that"' if a persoll make 
a promise to another for the benefit of a third, 
the latter may maintain an action upon it. 

CAN D 0 R induces me to acknowledge that the 
authorities 011 the other side of the question are 
the most numerous and perhaps the most conclu
sive. See 1 Viner 333-37, 2 Evans' Pothier 
32; 3 Bos. E? Pui. 149,1l. 1, Ventris 6. 1. Str 
592. . 
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OF THE TERRITORY OF ORLEANS. 

IN my ,-iew of the case, the defendants had FUL, 1811. 
. . First Di5triCt, 

by nature the rIght of emptymg part of the '---y __ -J 

waters of the city, on the spot on which the ca- ORLEANS 

, b d d I h . 1 1 f NAVIG.\TIO:N l1al has een ug, an t ley .ave acqUIrec t lat a CO){PANY • 

of cOlweying the whole thro' the canal by a con- ,'S. 
• l\IAYOR, &c, OF 

ventlOn or agreement. NEW-ORLEA.X,5 •• , 

I T is in evidence that aU the lands immediately 
behind the city lie lower and naturally receive the 
waters of it-that behind Fort Ferdinand, which 
stands close to the former ramparts and opposite 
to the middle of the city, the limd is higher than 
on each side and gradually slopes towards the 
middle of the square between St. Philip and Maine 
streets, on one side, and towards the very spot on 
whiclUhe canal is dug, on the other; that spot 

. being lower than both the sides of it. So that 
naturall y part of the waters of the city flowed on 
it; and although the lateral slope has very little .. 
steepness, yet, in high water,the thread of the 
stream was plainly perceivable in the present line 
.of the canal. 

THE city has therefore a right of draining its 
water as a natural servitude on the land behind it. 
si tamen lex nOll sit agro dicta, agl'i naiuram 
esse servandam ~'semper inferiorem, slljJcriol'i 
servire, Dig. 31, lib. 39, tit, 3, s. 23, and this 
right exi!3ts on every p:ut of the land behind the 
city. QUteClmqlle servltlls fimdo deb£tlll', omnibus 
ejus jJal'tibus debitur, Dig. lib. 8, tit. 3, I. 21, s. 
3. The right is on the whole and each part. 
Jus servitutis tatum est in toto et fjualibet ejllS 

... 



CASES IN THE SUPERIOR COURT 

FALL, 1811. parte, civiliter tanttlm. Bart. vid. I. 1, 3. 16 de" 
First District. t'" 

• J aqua quo ZU. 

ORI.~ANS SO that the owner of the inferior land cannot 
NAVIGATION 'f' fl' dId ,CO~IPANY free any part 0 It rom t le scrvltu e. n eep-

118. ening this lower spot into a canal, the right of the 
MAYOR &c. OF 1 . I d h 
NEW.ORLEANS owner of t le supenor an , to convey t c water 

which before flowed on it, could not be affected, 
without affording him elsewhere a conveyance 
equally convenient. 

THIS natural right of servitude was in the 
~ear 1794 modified by a convention or agrt;e. 
ment. 

T II E parties have laid before us several papers 
which arc admitted to be official. 

TIu first announces the intended digging of 
the canal Carondelet: It is spoken of as a canal 
which (emptying the 'waters of the city and 

• "its environs, into one of the branches of the 
"bayou) will rid it of the stagnating waters 
" which contribute peculiarly to its insalubrity 
" and the myriads of musquittoes which render 
" it so unpleasant an abode, during summer." 

I T states that " the expences of the war precluc1. 
" ing the hope that the royal treasury would con. 
" tribute to the expenee of a considerable canal 
" of navigation, government had only solicited 
" the king to allow the convicts (which "vere a
" bout to be transported to Pensacola) to remain 
"in New-Orleans, engaging with their aid and 
4' that of several inhabitants, zealous for the pub. 
~,' lie good, to dig a canal d'egoutemcllt, (a can<\.! 
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" for draining,) which will be' changed in succes- F!: ALI'D' ,18\,1. 
u'st Istrlct. 

" she years into a canal of navigation for schoon- '----v-----' 
" " ORLl,ANS 

ers. . NAVIGATION 

ANOTHER paper announces the completIOn of COMPANY 

the canal if the czty as far as the bayou, with a 'V8. 
. . f MAYOn, &c. OF 

width of -fifteen feet, and the mtentlOn a the go- NEW' ORLEANS, 

vernor to have it dug aile foot deeper, from the 
high land of the Lepers to the city, so as to en-
able the schooners to reach its gates. It con-
cludes " The "'ork could be completed in eight 
" days, if the planters and inhabitants of the city 
'" would aid it with one negro each, during three 
" days-an object of little moment which never~ 
.c theless will rid them TOl ALL Y (les detivrera 
.c totalemel1t) of the stagnating waters and con~ 
"sequently of the sickness so common in the 
H fall." 

I T is in evidence that the inhabitants and neigl~. 
boming planters very cheerfully complied with 
the Baron's requisition-those among the former 
who had no slaves, working personally on the 
canal, or furnishing an equivalent in money. In-
deed a gentleman who surveyed the works under 
the Baron's order, has deposed that in his belief 
the convicts did not effect one third of the work. 

vV E are further apprised that the Baron's in:
tention was to extend the canal to a width of 
,thirty feet in course of time, and that he caused 
gargouilles: (large wooden gutters,) to be placed, at 
a reasonable distance from each other, on each 
side of the canal, the. issues of which were stop ... 

• 
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FALL, ISII. ped in time of rain, the water suffered to settle 
First District. . . 

I Y I and depOSit the earth It brought down, and when 
ORLEANS perfectly clear allowed to find its way thro' the 

NAVIGJ\TION • 
COMPANY canal to the bayou. A keeper was appoll1ted for 

_"VB. this service. 
-MAYOR, &c. OF 

'NEW-ORLEANS. LASTLY, a royal schedule of the 10th of May, 
1801, six years after the completion of the cl;mal, 
directs the commons of the city to be draine(~ 
by trenches into the canal, so as to put an end to 
the putrid fevers occasioned by stagnating wa. 
ters, and yet attended with great mortality. 

FnollI all this testimony the impression which 
my mind receives is that the defendants have sa· 
tisfactorily proved the right of the city to a drain 
through the canal-a right which naturally ex~ 
isted over this particular spot, in a more eminent 
degree than over any other part of the commons, 
except on another between Maine and St. Phillip 
streets, and has been altered into its present form 
by a convention or agreement, between the King 
or the Baron of Carondelet, as his representa. 
rive, and a number of inhabitants of the city 
and planters of the neighbourhood. 

AN agreement or a pact is the assent of two 
or more persons on the same object. Duorum vel 
plllrium in idem placitum C01lsensus. Dig. de 
Pactis t. 1. s. 1. Domat p. 1. b. 1. t. 1. 

Now, in the present case, the proposition of the 
Earon, that the persons to whom it was made 
should afford the aid he wanted for digging a 
~na12 emptying the 'waters of the citl! and its 
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commons into one Of the branches of the bayou !:ALL, ,18~ 1. 

d I 'd f '1 d 'd 1 B brst District, " .. as accepte ,t le at urms lC ,an t le aro n '--.r----J 
undertook to apply it to the object -for which it ORLEANS 

• • '. , NAVIGATION 
was YIelded. Here IS then a' complete pact or ColllPANY 

agreement. It has been faithfully carried into ef. 7.18. 

f h " l' d d MA Yon, &c. 01' ect: t e partles to It must reap t lC promisc a - NEW-ORLE.UIS,~ 

vantage-their right thereto is perfect. 
THE inhabitants of the city and planters, who 

furnished the consideration, have the right of 
claiming it back, if the promised advantages are 
withheld. The civil law gives them an action cal~ 
led condictio o,~ causam dati, causa. non secutli. 
If the advantages were intended for a third person, 
natural or corporate, who was not a partyto the 
agreement, there results for him the actio utilis, 
tjure contra subiilztatem juris, uti/itate ita exi
gente, ex sola cequitate concedebatur. 1 Pothier 
on Obligat.ions, 50~ n. 72. 

THE plaintiffs' counsel has however contended 
that the canal was intended for, two objects,. 
which cannot exist together, navigation and a 
drain-that the first was the main one, the other 
tnercly incidental, during a short period, and ne. 
cess~rily intended to give way to the principal 
one. 

TH E evidenc!e of this fact IS sought in the first 
paragraph of the Moniteur, read in evidence .. 
The canal is there called a canal of drain which 
will be changed in sltccessive years into a canal 
of navigation for schooners. 

Tn E word changed is represented as a sacr~~ 
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~ALL •• 181.1. mental word, which must be construed strictly 
}< lrst Dlstnct. . ' 
'---y_-I -and thus necessanly precludes the idea of the 

ORLEANS canal remaining after the change, what it was 
NAVIGATION 

COMPANY hifore. 
"'I V8·o "VORDS are not always to be understood in 
J.~ AVOR, (AC. OF •• • " 
]l/1!.W.OIlLEAf>S. theIr stnct grammatIcal. sense-the lI1tentlOn of 

the party who utters them is. to be considered. 
N ow in the case before us, the canal is presented 
to Ollr view in its original plan, and in two impro
ved ones. It is mentioned as a canal for a drain, 
a canal of navigation for schooners, with a width 
of fifteen feet, lastly, as a considerable canal oj' 
navigation of double that width, ail qne witness, 
Casta11edo, has sworn, and as the paragraph ill 
the Moniteur describes as one, the t:xpenses of 
tile "war precluding the hope that the royal trea.
sury would contribute to .. 

Now that the objects of a drain and of a canal 
of navigation for schooners could be 'simultane" 
ous, in the contemplation of the Baron, clearly 
.appears. F or when he announces, in the third 
paragraph, that with the help of a certnin number 
·of negroes during three days, the work will be 
completed as a canal of navigation for schooners, 
these vessels being enabled to come up to the 
very gate of the city, he assures the .persons from 
whom he solicits this iast aid, that by yielding it, 
they will be totally rid of the insalubrity of the 
city: an advantage which is presented as a pro. 
minent object, and that of the approach of the 
schooners as far as the b~tes as the secondary one, . 
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-'::, mode of expression which repels' the idea, I ~ ALt., .181,1. 
-. • FIl'st DIstl'lCt. 

that th~ two objects were not to be simultaneous '---y----J 
.-or that the canal, being navigable for schooners, ORLEANS 

• < • NAVIGATiOn 
had undergone such a change, as to render It COMPANY 

necessary that the people should be at the trou- .' lI8. . 
. I MAYOR, &c. o'r. 

ble and expense of a new cana; to serve as a N};.w-OltLU:>5. 

drain to the waters of the city-while they were 
promised thafthey would be totally rid of them. 

THE intention of the Baron, if it was not sut 
nciently expressed by his words, is manifested 
by the fixing of the gargouilles, or wooden. tren~' 
ches, through which the stagnating ,vaters, on the. 
back of the 'city, were to be conveyed to the en:.. _ 
nal, and the establishment of a keeper to attend to 
them, after the. canal htld become fit- for the na~ 
vigation .. of schooners: and six years after the 

. plan of the Baron, in this respect, incidentally 
received the sanction of the king, by the schedul~ 
of 1801. 

THE canal was to undergo its chahge frbill a 
drain to a canal of navigation for schooners and 
afterwards a considerable canal of navigation, of 
the \vidth of thirty feet, and still continue to answer 
its. primitive and posterior destination and s('r~e a'S 
a drain and a canal of navigation for schooners, in 
the same manner as an individual passes through 
the stages of childhood, adolescence and virility,. 
without ceasing to be the same person. 

TH E . change \Vas to be effected in sttccessil}(: 
·years. If it was to have taken place, by the canal 
ceasil1g to be used as a drain~ successiv~ years 

Ii' 
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FALL, 1811. would not have been rt.:quired for'tbis p~lrpo5~J 
First District. -
'---v-J It would only have taken one day to throw ~ d.t1U 

OHLEANS :. cross the spot 011 which the waters of the city· 
NAVIGATION d I I If h ' 

COMPANY entere t 1(' cana . ,on t e contrary, the cln"i;e 
118. 'was to happen by gradual deepening and widen~ 

~IAYOR. &c. OF. hid . 
NEW.ORLE,\NS. mg, t en t le wor s succeSSlve years .. u·c prol .. er~ 

1y used. They are senseless, if the change IJ to 

be a sudden one, as the plaintiffs' _ counsel lIna~ 
gIlles. 

B /11 the last parag: aph, ante ll-U, puts 
the 11latter beyond the possibility of ,. Joubt.-, 
-Read it,. in connection with the other two, and it· 
clearly repels the idea, that the word phanged iu 
the first, is to be taken in any other sense, than as 
synonimous witli the word improved. Read it 

, without a connection with the others, it creates a 
new contract. If the planters and citizens, says 
the Buren,. will send one negro each for three day~~, 
they will be rid r,OT ALL y of the stagnating 
waters and consequently of the sic/mess common 
in the fall. Can the court u,nderstand that his 
meaning was, that in order to get rid of these 
stagnating waters, the people would be called 
upon to dig another canal? He assures th<::m.: 
they will get rid of them TOT ALLY. 

THE- counsel for the plaintiffs have finally pressed 
upon the court, as conclusive evidence, that the 
Baron never intended, that the waters of the city 
should pass through the canal, the two walks 
bordered with trees, which are mentioned as af-

. fording a delightful promcl1<1.dc. These walks do· 
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not appe;tr to have been intended to be made, till . r: ALL, ;181.1. 
. . First District. 

the canal had reached Its utmost width, the dou. ~ _ __ oJ . y . 
hie of the present. At the cession of this coun. OULEANS 

. I ~ h l' f h k NAVIGATION try, Clg It years alter t e comp etlOn 0 t e wor· COMPANY 

in it~ second stage, as a canal of navigation for VI!.. 
• MAYOR, &c. OF 

schooners, the walks were not begun-and they NEW.ORLEANS. 

could not be-since the intended ma.-gills of the 
canal were not yet fixed upon. \Vhen the ca· 
nal had obtained a width of 30 feet, with a pro. 
portionate depth, the mass of water would be too 
considerable, to be affected with the portion of the 
filth of the city, which might reach .it. :. 

ADMITTING that the agreement or conven. 
tion was not evidenced, by any words or commu
nications, it would be the duty of the court to 
imply it, from what has been done. If a canal 
be made to convey the waters of two estates, by 
the proprietors, or a person have the right 
of conveying the water of his field through tl~c 
neighbouring one, when once a canal is dug for 
this purpose, . it cannot afterwards be altered. 
This is the opinion of S.lbinus. Sabino quoque 
videbatur qui argumento rivi utebatur: quem /,;'1. 
?nO -qua/thet ducere liquisset, posteaquam ductus 
esse, transflrre non liceret. Dig. I. 8. tit. 1. b. 
9. The canal h:.lVing been dug by mutual can· 
sent, no O\1e has a right to change its direction. -

I CONCLUDE that the Baron does not appl~arj 
in allY of his communications or proceedings, to 
have ever expressed or entertained the idea that 
there would be o.ccasion of digging any other C:\4'" 
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~ALL, .ISI.l. nal: on'the cpptrary, he clearly expre~sed and 
Fll'st Dl~tl"lCt.. • 

L.. . I mal11fested a contrary Idea. 
. ORL~ANS BUT the counsel forJhc plaintiffs say, that, what~ 

NAVIGATION h b h' . fl' 
COMPANY ever may. ave een t e mtentlon 0 tle parties, 
~ 'V8. as the canul was avowedly pug f<.lr two purposes 

MAYOR &c. OF . ., fl" d . . . 
~Ew-dR'i.EANS. -the qrammg 0 t le city an navIgatIOn, It now 
. clearly appears both purposes cannot be answered 

and thereforethe'lcssiml;ortantmustbeabandoned. , 
, . Tn E fact is far from being established. An en-

gineer (Tanesse) has deposed that were the ca,,: 
flal carded to its intended width, a drag, or marie 
salope, ~ight clea~ it of the earth, th~ \yaters of 
the city would carry with tl~em! 

BUT admitting the fact. Congress or the Le
gislature, in ~anctioning the improvement of the 
canal by the plaintiffs, do not appear to have in
tended, ~f they posEcssed the power, to have de~ 
stroyed tile right of the defendants. If the ex
ercise of this rjg~lt be incompatible with the il1~ 
+cndccl improvement, the civil code has provided 
tpc means, by which th<? ~nterests of both partie~ 

, PlaY be reconciled~ . 

I T authorises the plaintiffs to free themselven 
from the inconvenience ~f r~ceiving the waters 
pf the city ~ thro' the canal, by afford,ing to the 
defendants a drain, equally conVt;nieI~t elsen·here. 
~, y ct~ if th~s primitive assignatio~l has become 

~, more bLlrthen~ome tq t4e proprietor of the es~, 

" tate, whrch owes the service, or if he j~ there
~, by- prevented from making 011 his estate some 

~~' a4 "~~lta~CO\;s re~xlirs~ he mt1r offer tq tpe, l)ro."' 
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h prietor of the other estate a place 'equally con. P. ALL, .181. J. 
, • l'!.·st DistrIct. 

" convenient for the exercise of his right, and '------y---l 

" the owner of the c~tate, to which the service is N~~~~~~J1 
~'due, cannot refuse it.," Civil Code 140, COMPANY 

64 .' va. 
art. • MAYOR, &C.1iI!F 

IN cases of doubt the court will ever lean in NEW-ORLEANS.' 

favor of the party, qui certat de damno vitando. 
'The othel, qui certat de llicro captando, is not to 
be favored. ' ' 
TH~ plaintiffs in this case are mere donees or 

volunteers-.-' They have paid no consideration. 
The defendants, on the contr~ry, if the judgmen~ 
of the court be against them, lose the whole Iv 
bour and ex pence of digging the canal. I say the 
1Vho1e, because three fourths of the canal were 
dug by the personal labour of'some of the inhabi. 
tants of the c,ity and neighbouring planters, the Ia~ 
bour of their negroes, and with the money of 
pthers-ancl the Qtl~er fourth by the labour of t11'..( 
convicts which the Sovereign bestowed as a [.1-

your (grace.) So says the Baron. Now the 
right of the city, in this last fourth, is as strong as 
in the other three~ Surely, the sovereign, having 
bestowed this gift~ favour pr grace, could not 
fairly recall it. Altho' the city did not make any 
advances, from the corporate chest, yet her. 
rights are the Slme: for the canal was dug to 
avoid an expence,the city would l13ve been com4 
pelled to undergo, if her administrators respect. 
ed the health and lives of her inhabitants. The 
very {Jcrsons, ,who furn'ish<;d th,e aid directlYf 
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FALL, 1811. would have been necessarily called upoa to ena

t First District. J ble the corporate chest to perform the work. If 
Rn':ERE a drain is now to be dug by the city, such of 

R~,:,~. those persons who are still living. and the d..:scen~ , 
dants of the others, must put their hands into 
their pockets, to do that once more which has 
already been done at their cost. 

THE act of 1811, c. 6, directing a new trial 
in all cases in which the court are divided: the 
motion was set down for argument, at the next, 
term! 

-Q----
RIVIERE vs. ROSS. 

~o su~mU1'y THE defendant, being Sheriff of the county, had 
xehcf agamst a . f -.' . . d· d I . 
sheriff, who docs a wnt 0 ,-xec.:utlOll lrecte to um. 
not p;,y over mo-

ney levied. Seghers, for the plaintiff, suggesting that the 

money was paid, moved that a rule' to shew cause 
might issue ag.:tinst the defendant, who had failed 
to pay it over, and judgment be entered. 

By the Court. !fhe has made no return, we 
will amerce him for thl' neglect. If the ~oney be 
in his hands, the party entitled thereto must, after 
demand made, put his bond in suit. 

l\iOTION OVERRULED •. 
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Jl,fOREAU 7)8. DUNCAN. Vol. 1,99. FALL, IBlI-. 
First District. 

This case was :irgued, in the presence of the L--" , I 
• • • Tho:: tax on SUIts 

three Judges, and 1I1atlzews, J. concurnng 111 0PI- is not to be ad. 
nion with Martin, J. there was vanced. 

JUDG:r.!ENT FOR THE DEFENDANT, 

---0----
KlnLYtt LAMBRRTvs. BARBIN. 

TH IS was a suit upon a note of hand; the de- Ir'the plaintiff 
~ .: has prayed for a 

fendant plead the general Issue, and prayed for a jury, he cannot 

trial by jury: ,the word defence had not been wave it and com;..' 
• pel defendant to 

'WtItten on the back of the answer. ~ allow judgment 
to be entered. 

Ellery for the plaintiffs. 
judgment, according to one 
court, art. 27, ante 9. 

We are entitled to 
of the rules of this 

IIennm for the defendant. A jury has been 
prayed for; th'erefore the court cannot assess da
mages. To give to the rule the construction, 
which the plaintiffs' counsel proposes, would be 
to deprive the defendant ofa trial by jury, which 
the ordinance and act of congress secure to him~ 

~ 

By the Court, LEWI5, J. alone. The rule call 
only reach such suits, in which the court are to try 
both the law and the fact. Ajury being prayed 
for, the defe1-1dant must have it. 

SUIT CONTINUED." , 
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!-'ALL, 1811. SJ1!EENYE.7 CARR vs. BARBIN. 
First District. 

'---v---.-J THE plaintiffs had asked for a jury in their 
1£ the plaintiff •• • 

prays for a jury petition, and now Ellery moved that he might 
the .defendant be allowed to wave the jury, the suit being bro't 
may InSiSt on. ~ , 
one, without ha- upon a prOllllssory note, and the defenuant s coun .. 
ving asked it. sel might be compelled to suffer judgment to be 

entered, unless he wrote the word deftnce, on the 
answer, according to the rule of court. Ante 9. 

Hennen, contra. The plaintiffs having prayed' 
n jury, the defendant was not bound to make the 
same prayer. It would have been vain and use
less. Lex neminem. cogit ad vana seu impO&sf~ 
6ilia. 

By tIle Court, LEWIS, J. alon~. Neither 
party can, without his neglect- or consent, be de
prived of his right to a jury. No lutches can be 
imputed to the defend,mt. Judgment cannot be 
entered. If the plaintiffs wave their right to a 
jury, the defendant must be allowed to pray fOf 
one, or his attomey offered an opportunity of con
sulting with him, to ascertain whether a defence 
(be not necessary. 

]\JOTION OVERRULED. 

---@---
TERRITORY vs. MATHER. 

'r'he crime of TIII& was an indictment against the defendant, 
3~\,)bin[j,with an for stabbing, with an intent to murder., -
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THE Attorney General, Duncan. The fre- r:A~L, ,181,1. 
" h' f: 'I' . 1 h' 1 First Dlstl'lct, quency of tIlls CrIme, and t e aCl Ity WIt 1 W lC 1 '-y--.-l 

offenders escaped from justice, induced the Le- TERRITORY 

gislature, in the year 1806, to specify and add l\IA;:;ER, 
it to our criminal code, and make it the subject - . > 

f '1 '1' 0 t t th intent to murder, o capIta pums lment. ur statu e cnac s, at intends murdel' 

whoever "shall shoot or stab any person, with of the first de::.' 

" the intent to commit the crime of murder, slich gl'ee. 

'" person or persons so offending, on conviction 
" thereof, shall suffer death." 1806, c. 29. The 
dangerous practice also, which obtained in this 
country, and which still too generally obtains, of 
wearing concealed weapo,ns, ready to carry into 
effect the irascible, malicious, and vindictive feel-
ings of their owners, had its influence with the 
Legislature, in annexing to this offence so se-
vere a punishment: and, thOllgh the person so 
shot or stabbed, might survive the attack, or re-
cover from his wounds, yet such a fortunate es-

. cape, 01; accidental recovery, was not thought 
suffic;ient to frte the assassin from his incurred 
guilt, or shield him from his merited plinish.:. 
ment. In England, we find, that even stabbing 
,vith an intent only to maim or disfigure, is pun..: 
ishable with death; mid the statute of stabbing,: 
as it is called, made at the accession of James I. 
ousted of clergy, the rrianslatighter which might 
have ensued; this statute, like our own, being 
principally intended to stop the outrages fre
quently committed, by persons wearing- conceal .. 
ed dirks, poignards, or daggers. The English ' 

- G 
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~ALL, )81,1. statute, commonly called the Black Act, also 
FIrst DIstrict. , , • • '1 ' 

L_y----.J ~ontams proviSlOns SImI ar to our OW11; and 1Il 

TERRITORY the Spanish Criminal Code we also find a similar 
'VB, 

MATHER. law, and annexing to the same offence, the same 
punishment.-It is the province of the jury to 
aid the legislature in their intentions, and carry 
into effect the' provisions of a salut.1.ry law; and 
certainly, the man, who shoots or stabs another, 
with an intent to murder him, can derive but 
small alleviation of his guilt, or extenuation of 
his crime, from the accidental escape or recovery 

. of his victim. 
In this crime, as well as that of murder, the 

iritcntion forms the principal ingredient; and the 
same frame of feeling and disposition of mind 

. must be shewn to exist in both cases; for, tho' 
th-e offence of murder be not actually committed, 
the intention to commit it must be distinctly 
proven. The definition 'of murder will I5hew 
what this intention must be. Murder is the un
lawful killing of any, person, with malice afore
thought, either express or implzed. 4BI. 195. 
If, therefore the prisoner at the bar made this 
stab or thrust with malice .aforetllOught, the crime 
is completed though ~o death ensued, and he is 
subject to dle punishment, however severe, in
flicted by the law: and this malice aforethought - , 
as all the books tell us, is not to be taken in a 
narrow or restrained sense; it need not be shewn 
to be any particular spite or malevolence againiot 
t11c person so killed; it is enough, if it be an 
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evil design in general; if the fact be attended ~ ALL,.1 B '}. 
• FIrst DIstrIct. 

with such circumstances as shew it to be the dtc- L--v--' 
tate of a wicked, depraved and malignant heart; TERRITORY 

VB. 

as flowing from a wicked and corrupt motive, and MATHER. 

denoting a wicked, perverse and incorrigible dis-
posItIOn. 4 Rl. 198, 199. Fost. 256, 257. It' 
is therefore implied from any cruel act against an-
other, however sudden. 1 East P. C~ 215. 
From an attentive examination and review of the 
circumstances attending ~he present case, the 
jury will determine whether, ~his malic~ afore ... 
thought exist, and if the'thrust were made by: 
the prisoner at the bar, with an intent to commit 
the crime of murder. (The Attorn~y-General 
here introduced the testimony of the territory.) 

Ellery, for the defendant. By this indictment, 
the prisoner stands charged with stabbing, not 
with an intent to kill, but with an intent to 17lur-: 
d~r. This is an important distinction and must be 
carefully kept in mind; for though there should 
even be evidence sufficient to shew an intention 
to kill, yet, if it be not satisfactorily and beyond 
a doubt proven that the intention was to murder 

, ., 
the prisoner is entitled to a verdict of acquittal. 
The malice prepense or aforethought necessary to 
constitute the crime, with which the prisoner is 
charged, must nQt, as in cases of murder, be 
impli~d, it must here be proven. The general 
rule, is, that all killing or homicide is maliciolls, 
'and of course amounts to murder; and when the 
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~ ALI., .181.1. homicide is proven by the prosecution, the m~L 
FIrst Dl5trlCt. l' . . t· db hI' .. '. L----...,r---l Ice IS zmfJ le y t e aw; and It IS for the party 
TERRITORY accused to rebut this legal presumption; to dis-

7JS. 
MATHER. prove this implied malice, by shewing circum-

stances which' may justify,' excuse or alleviate 
the homicide. But here express malice is of the 
essence of the charge; it constitutes the crime; 
there is no killing, from which it may be im. 
plied; from a mere wounding it cann.ot be; for 
then any wound, however slight, would indicate 
murder; it is, therefore, incumbent upon the 
prosecution. fairly to make out, distinctly to shew, 
imd satisfactorily to prove the existence of this 
malice, and of these murderous intentions.-In 
other offences, the act and the intent must be 
coupled together, in order to complete the crime ;. 
but here it is the intent alone.-And the law it~ 

self, upon which this indictment is founded, ap
pears both singular and severe, and such a one as 
,viII make ajury require more proof of the crime 
charged under it. It is in fact a law punishing 
intentions with more severity than would be pu
nished the execution of these intentions. The 
attempt here to commit the crime is made more 
criminal than the crime itself. By our statute, 
murder is divided into that of the fir.vt and second 
degree. The act says; " all murder which 
" shall be perpetrated by means of poison, or by 
~, lying in wait, or by any. other kind of willful, 
" deliberate and premeditated killing, or which 
~, shall be committed ill the perpetration or at~ 
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" tempt to perpetrate 'any arson, rape, robbery or ~ ALL, .18\.1. 
. FIrst Dlstl'lct. 

, ~, burglary shall be deemed murder of the first '--y------' 
" degree ;. and all othe{kinds of murder shall be TERRITORY 

" deemed murder of .thc second degree. I, The ~h;:IEn. 
act then declares: "that every person duly con-
" victed of murder in the first degree, shall suf-
" fer death; and cvery person duly convicted of 
~, murder in the second degree, shall suffer im-
" prisonment at hard labor, not less than fivt;! nor 

." more thanfourteen)ears." 1805, c.h.4. Mur_ 
der in the second degree, as it may be perpetrated 
without malice, would here appear to mean man
slaughter, had not thc Lcgislaturc, in another part 
of our criminal code, particularly specified this 
crime and arinexed to it a different and lighter 
punishment; viz : fine and imprisonment: the 
fine not to exceed five hundred dollars; the im
prisonment at Inrd labor or otherwise not to ex-

. ceed twelve months. 1805, Cll. 50. Be this, 
however, as it may, we find that murder in the 
second degree is punishable only with imprison
ment; and what is the punishment for stabbing 
'\vith an intent to murder? Death. Thus the in
tent is made more criminal than the act; and the 
design to commit the crime, punished more se
verdi than the actual commiSSIOn of it. Is this 
110t a solecism in Legislation? The' object of 
all criminullaws is to prevent the commission of 
crimes; this, on the contrary, appears to encou
rage it .. The assassin is told to make sure work; 
if he fail in the attempt, he is ~urc to be hUllJ ; 
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~ ALL, ~ fH.1. but if he succeed, the perpetration of the crimy 
FIl'st DIstrIct. 1· h h . fl· I If "-----y---I may Ig ten t e seventy 0 t le pums ·unent. 
TERRITOR Y the law had said" stabbing, with an intent to com~ 

T'll. 
l\1ATHEU. mit the crime of murder in the first degree, 

should be punished with death :"-this reasoning 
could not be supported; but murder, by our law, is. 
made a generic term, and the offence is divided 
into distinct species and degrees, and the intent 
to commit murder, by stabbing, is made capital,. 
without specifying the species or degree. The 
English statute of stabbing', to . which this is 
compared, bears but little analogy to it; This 
statute was of a temporary nature,' and made for 
a particular occasion, alld should helVe expired, 
with the nece~sity which produced it ; but under 
this statute death must el1sue; the crime is that 
of mortally stabbing, upon sudden provocation, 
which amounts only to manslaughter, a clergyable. 
offence, but from which, in this case, this statute 
took away the benefit of clergy.. The Coventry 
act abo alluded to, has been but little acted upon; 
and there, the actual mayhem or disfiguration 
must be shewn, as well as the lying in wait, to 
bring it within the act. The Black' Act is cer. 
tainly more similar. But I suspect our own law 
boasts a Sp:t~lish parentage, and seems, indeed, to 
have been copied verbatim, from their criminal 
cqde. VIr!. All to. Gomez varirtr. Resol lib. 3. 
cal). 5, /. 2, 6, 10. The same law abo is in
serted in the Regulations or Instructions of 
Q'ileil/qy, in the following words: " Celui qui 
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{I 6!essera'Oll tuera de gllet.a.jJens, et de dessein r~ALL, ,181,1. 
" ' d" d' , 'I First Distflct. 

I preme lte, sera COll amne a mort, quozque e L-y~ 
" 6!esse ne meure pas: Ie coupable sera condmt TERRITORY 

1 ' 1)8, 
'I' au suhhlice, attaclle a la queue d'un animal, et l\1r rr A.\THER •• 

II la moitie de ses biens seroht confisqlles 'au pro. 
"fit dllfisc,ou dll tresor royal." O'Reilly, 9 5, 
ar. 20, p. 27. 

BUT whatever be the origin of this law, or 
l:owcver singular and severe its conditions, we 
inust still be bound by it; though certainly the 
jury will require more proof of the offence char. 
ged under it :-the reasons must be strong, and 
the proof great, to carry into effect the severity 
of its punishment. 

IN order to ascertain the character of the of~ 

fence with which the prisoner at the bar stands 
charged, and to determine if the present case -be 
within our act, we must first see of what species 
would have been the homicide, if death had en. 
sued. If this homicide would have been justifi~ 
able or excusable, no offence could have been 
committed: or even if the homicide would have 
been felonious, but amounting to no more than 
manslaughter, still we are not brought within this 
act. We are charged with stabbing, with an in. 
tent to murder, not to kill; and it must be pro~ 
ven to have been such a stabbing, us if death had 
ensued, the homicide would have amounted to 
murder. This was the decision of the Chief, 
Justice in Mdton's case, indicted- for an assault, 
with an intent to murder. Lord Kenyon C. J. be-
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~ ALL, .ISI.I. ing of opinion, that if death had ensued, it would:. 
1; Irst Dlstrlct. h d' d h . ,-~only have been manslaug ter, lrecte t e Jury 
"MEUNIER to acquit the defendant upon the first count of the 
CO~~T. indictment, charging the assault with intent to 

murdcr. 1 East. P. C. 411. 

By tM Court, LEWIS, J. arone. Surely, if 
the jury are of opinion that, had the person ' 
stabbed died, they ought to have found the de
fendant guilty of murder of the second degree 
only, they will acquit him. 

VERDICT FOR THE DEFENDANT: 

----0 .......... -_ 
~l1EUNIER vs. COUET,. 

"s.:zving amI re- THIS suit was brought to recover a negro 
G£rving, t1c. are 1 . h . f h d r: d Th 
words of course, save, m t e possessIOn 0 t e etcn ant. e 
which imply no answer stated the possession of the defendant du. 
denial, " , h h "ff . nng SIX years, WIt t e plamtl 's knowledge. It 

Concubmage , 
goes to the cre. began by the usual manner of reservmg of all 
dit only,' ofa wit- and every manner of adva1ltage, 8i'c. and did not 
ness. d hI' 'ff . I eny t e p amu 's tIt e. 
Vendee's daugh-
ter an inadmissi- frfazureau for the plaintiff, vVe need not ad-
able witness, duce evidence of our title.-'-We h..tve set it 

forth in the petition, and the answer does not deny 
it. 

Derbigny contra. We admitted nothing and 
we have n:served all our rights, by illl express 
clause. 
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By the Court. The 'words used in the begin. ~ ALL, ,181,1. 
• . First DIstllct. 
mg of the an!:iwer, are words of course and wluch '-----y--...I 

do not imply any denegation of what the plain. HE:mlmSON 

tiff sets forth in the petition. As you have not LYND. :~~IL oli 
denied his title, he is not to be required to prove it. BROWN"\ 

THE defendant offered a witness who was ob. 
jected, to on the ground that the defendant lived 
with him as his wife, although they \vere not 
married. -The objection was overruled; as this 
circumstance goes only to the witness's credit 
and does not ~Iffect his competency. IIi!l vs. 
Irood,- Esp. 722.' , 
, TH E daughter of the defendant's vendee, who 

had warranted the title, was next offered, but not 
~ll1owed to be sworn. Civil Code, 312, ~ ·to 2413 .. 

----G ... __ -
IIENDERSONv5. LYND, BAIL OF BROWN. 

THE defendant had been hail, in th(' original A st::ly of pro
o dOl d f'1 . I B- ceedill[>'S does actlOn, uflng t le pen ency 0 \\ UC ~, 1 own, not,' release the 

the defendant, obtained a stay of proceedings; b.lil. 

no discharge being granted by the creditors, the 
plaintiff proceeded to judgment against the prin-
cipal, and there being no hurrender, judgment 
was now prayed against the bllil. 

Livingston, for the defendant. The hail was 
discharged by the order of the judge granting a 
stay of proceedings. The baIl, after it, could not 
take the prin~ipal to surrender him, without be .. 
ing guilty of a breach of the judge'S order. 

H 
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:r:ALL, .181,1. DejJeyster, contr..!. It is not cIe.lr tlnt,in Ihis 
Fu'st Dlstl'lct.. ' k h ., I' I ~J terrItory, the ?,ul nl.ly ta:~ t e prlllclp ~ Jil oC( \:1" 

HENDER~ON to surrender hun; the b~1.I11s dISd1.tl';~,~J ,'v"l':tl the 
V8.· oFJ'udb"'mCllt is in favour of the l)rincip.li, m' wh':lJ he . 

;LYND. llAIL 
DROWN. pays the debt or surrenders lJimsdf. TI1L'rcord 

of Ollr suit shews; no delivery of the prin·j:)II to 
the bail. The latter it. \ 'ith LIS, like til;; b.!I1 ill (,:1'}'o1' 

in England, which undertakes to pel), t11:.:: <lc:t)t; if 
the principal does not. 

By the Court. The b.lil, in this country, as 
in EI'l~lJnd, are ex vi lammi, the b,lilees, the 
ku~pers of the principal. Sir "N m. Blackstone, 
3 Com. 290, ;,I),S, tht' ;ecurity, given for the ap
peu.r,l:lCC of a po.i.lty arrc!>ted, is c:.tlled bail, be. 
cause the defen:iallt is given to him, and is sup

po!>ed to continue in his custody, instead of go
ing' to jail. 

FRO III the relatIOn in which 6e parties stand to 
each other, bailed and bailee; from the undcrta~ 
king of the latter, results his right to keep, to 
take and surrend.er the former. Bail, in the lan
guage of the books, 6 ilIad. 261, have the princi
llal always upon a string, which they may pull 

whenever they please, and surrender him in their 
own disch:trge. 

TIl A T this power results from the relation of' 
the parties, not from any authority given by the 

Court, which receives the bail, or the laws of the 
country, in which the court is held, appears from 

the bail being allowed to arre~t the l)rincipuI, out 
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of the district to which the jurisdiction of the F AJ.L, t 811. 

Court extends, and even out of the state in which ~District. , 
h .. I \/ 

t e ;,lllt 1''1 orong n. HENDERSON 

OU rr baiJ C~\lll1ot be likened to the English bail L V8 
• YND. BAIl. oJ;' 

in error: for our st~ltute provides that the sur. BROWN. 

r..::nder or the priacipal shall exonerate the bail. 
Co N SID E R I N G ~herelore the principal as stand. 

ing ia tht:' ~itlUtioll of a prisoner, whenever he 
re5i~t:; thto will or his keeper, he is guilty of an 
~scap(', and the b,lil has the same power' O\'er 
him, :l~ an officer Ius over a per~on iil his custo· 
dy, who drcets hi'> escape. \Vhilt: at liberty, by 
the permission or the bail, . the principal is reaily 
in the cll~lOdy of tile bail. If l1e obtains a stay 
of proceedings, his situdtion with reg..lrd to the 
bail, is the same as tlr,lt of a prisoner in the ac
tual custody of the sherii. If he attempt to es
cape, the bail is bound to prevent his going out 
of his reach, in the same manner as the sheriff 
WOUld IX; to prevent the escape of a dcfend,ll1t in 
gaol. As, thcrdore, the stay of proceedings would 
not have released the principal from gaol, it does 
not release him from the custody of the bail.
The deicI:d,mt was therefore bound to prevent the 
escape of the principal, and might have arrested 
him, without bl:ing guilty of a breach of the 
jlldge's order. Set: jVlcolls vs.Ingersol, 1 Jolm. ' 
~Q1Z, 145. 

JUG D1.1E NT :FOR PLAIN TIFl'.' 
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FALL. 1811. 
First District. RE -ID vs. BAILEY. 
~ 

'Vhethcr the THIS was an action brouo-ht to recover the 
whole answer to . b 
an interrogatory pnce of a negro, sold by the defend,lI1t [or the 
be c ,-id cncc for plaintiff. 
the rcsponucnt[ B f th . . I d r: 1 . . y one a e mterrogatones, t lC c.cm ant 

was require d to recognise the copy of a lettel', by 
which he had informed the plaintiff that he had 
sold the negro, on a credit, alld promised to ;:e
mit the price, as soon as it came to his h:.1.11(1--o. 

THE defendant recogni~ed the paper, annexed 
to the petition, as the copy of a letter he had writ
ten to the plaintiff in reply to one, by which the 
plaintiff had directed him to Icmit the proceeds 
of the sale of the negro, in good bills on Charles
ton-adding he had informed the plaintiff of the 
receipt of the price of the negro, amI requii'ed his 
further instructions, as no bills on Charleston 
could be procured: that on the receipt of the de. 
fendant's letter, th,e plaintiff, or his brother, as 

his agent, shewed it to the defendant's brother, 
who, observmg that the money' was in the defen. 
p-Jnt's hands, at the request of the plaintiff, or 
his brother, as his agent, gave his own note, for 
the amount, and charged the defendant there
with. 

Ellery, for the plaintiff. I rely, in this case, 
upon the testimony drawn from the defendant up: 
on the interrogatories exhibited by the plaintiff. 
He has there established ,our demand, by admit. 
~l1g the debt; it is now incumbent qn him, t9 
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'provc the facts, which he has set up by way of 
avoidance. 

GrYllles, for the defcndmt. The defend:mt in 
his answer has charged and disclllrg'~d himself; 
his tcstimony cannot b~ divided agai;lst him; it 
must be taken whole and tog:::ther. The<;c prin. 
ciples obtain both in courts of COLU;non law, and 
ill those ot equity; th",y are more p'lrticllhrly 
rcco~nised in the case of Kilj)atrick 8l~ Thrupp 
,"s. Love. Ambler 589; and h,lve been recently 
acted upon in this court, in the case of Taylor 
~ Hood vs. ilforgmz. 1 ,1fartin, 204. And this 
testimony, thus furnished by the defendant, at 
the instance of the phintiff, must be recei ved as 
true, unless. disprm'ccl by the oath of tw,o credi. 
ble witnesses, or of one credible witness, and 
strong corroborating circumstances. O. L. 
1805, ch. 26, sect. 9. 

Ellery, for the plaintiff. The principle, which 
obtains in courts of common law, I know to be, 
that the party producing the answer in evidence, 
makes the whole of it admissible, t!lOll,~h not 
conclusive, testimony for the party making such 
answcr, and tlut it i3 not to be separated ag<lillst 
him, but to be received entire and unbroken. 

Although it must be thus taken together, and 
the whole of it read, yet, in nnny instances, the 
defendant will be caned upoa to prove, his alleg,l
tions. 2 Es/). lv' P. 753. And in a recent case, 
it has been decided, that the production of the 

FAU, 1811.' 
First Di.,trict. 
L--y~ 

READ 
V8. 

R\lLEY_, 
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FAT.L, .181}. answer in evidence, makes tll'_~ whole admissible 
l'lr~t Dlstl'lct. ." 

L....-.v-----' only so far as to wave any objection to th~ co n. 
HEAD petency of the defendant, but 'not so as to old nit 

13A~~~Y. facts which appear in it to h lve been stated llilDll 

hearsay. 2 Boss.::.? Pull. 548; :1:1 I Lorrl JEws
field, ill the case of Bernion vs. IV)orfJmrl;:;'e, ,~:J,YS, 
though the whole of an affirhvit or aas'.ver, 1l1:lst 
be read, if any part is, yet you need not oe/teve 
all equally. You,m:lY believe what ffi.lkes against 
his point, who swears, withrmt believing- W;lat 
makes for it. Doug. 788. But in courts, like 
ours, possessing cllclllcery power and e::pitJ~le 

jurisdiction, this principle is carried ;n\l'~\ fur
ther; it is there distinctly laid drnvl, th,tt til,' ad
niissions of defendant in his answer, slnH b~ tl
ken as concluslve evidencc against him, and tlut 
if he set up any distinct fhct, by W:ly of avoid
ance, he shall be put to the strict proof of it. 
And this reaSOl1 is assigned; that his admissions 
may have been produced, from an apprehension 
they might have been proven, and therefore ought 
not to profit him, so far as to mJke pass for trnth, 
whatever he says in avoidance. Gilb. L lW oj 
Ev. 52. Bull. N P.237. 2 ES/J. JY. P. 752. 
Peake, 38, note (iJ. The c,~se of tl1(~ biB eXili

bited by creditors against an executor, cited ill 

the above authors, s~ron~~ly confirms and ilius
tratcs this principle. The executor answered, 
that 1100/. had been deposited ill his lunds by 
testator, but, that afterwards, upon a settlement 

Rf accounts, he l}we hi:;; bond for 10001. and that 



/ 
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the remaining 100/. was remitted to him by the F ALJ, 181-1. 
, ..• First 1 istrict. 

tcstator, as a compensatIOll for his serVIces. Here, '-__ ---' 
y -

though there was- no other evidence of the depo. READ 

sit of the 1100/. but the executor's own oath, it B V8. 
AILEY. 

Was nevertheless held, th:1.t when an answer is put 
in issue, what is confessed and admitted, need 
not be proven by plaintiff, but that it behoved 
defendant to make our by proof what was insist. 
cd upon, by way of avoidance; but with this dis. 
tinction, that if dcfendantadmitted a £1ct, and 
'insisted upon a distilic~ fact by way of avoidance, 
there he ought to prove the matter of his de. 
fence; but, if it had been but one filct, as if de
fendant had said, that the testafor had given him 
the 100/. it ought to have been allowed, unless 
clisproved, because nothing of the fact charged, 
is admitted, and the i)bintiff may disprove the 
whole fact, as sworn, if he can do it. 

Neither of the cases reported in Ambler and 
l1Jarti1l, appear to be at variance with this princi. 
pIe, so modified: in both these cases, no distinct 

facts are set up in avoidance, but the whole con. 
stitutes but one foct, which fact is not admitted, 
but denied. This also is perfectly correspondent 
with the principles of the civil law. Potllier dis. 
tinguishes the oath which the dcfendant takes up- -
on interrogatories exhibited by plaintiff, from the 
decisory oath. The lattcr is proof for him who 
takes it; whereas, on the contrary, the answers, 
which the' party interrogated makes, are proof 
only against him 7 because the plaintiff put to the 
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FALL, 1811. defendant these interro<r .ltories in order to derive 
l~lr~t District. h • ~ • 
"-y--.J some proofs from his admlSSlO:l.S or cOl1tradlC-

READ tions: ttt can.fitcndo vel mentiemlo se oneret. L. 
V&. ' , 

]3AILEY. 4, ff. At the same time, the general principle, 
that the defend,mt's answers are not to be divided 
against him, applies; if, for example, the defen
dant acknOWledges, that he received, but adds, 
'that he returned, a loan, his decllration must be 
taken entire. 2 Pothier on Ob. 303. 2 Ev;zn's 
Pot.' Ap. no. 16. 156. But say that the C.lses in 
Ambler and il1artin, form an exception to the 
genenll rule of evidence, which obtains in comts, 
possessing equitable jurisdiction, has the pre:.ent 
defendant brough't himself £'tirly within it? 

In the casein Ambler, the party clurgcd and dis
charged himsdf in the same sentence, and the 
Lord Chancellor is m,lde to say, "ot1zt>nui~e it 
" had been, if the' discharge or avoidance flad been 
" in distinct sentences j" and the argument of the 

case sums up the principle d,;ciclcd in it, by 5.1y
ing, that " the party nny clur~e and discharge 
" himself in the same sentence, but not in differ. 
" ent sentences." The party here udmittecl ill 

,his answer, the receipt of a parcel of sJ.ttins, but, 
in the same sentence, swore, he had paid for 
-them. And this was the Jnlyfact charged But, 
ill this case, at present before the court, does the 
defemhnt rely only upon one fact in his discharge, 
'or does he charge and dis..:harge hi mself in the 
same sentence? The interrogatory, administer

ed to him, is, whether he was the writer of a 
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certain letter, the copy of which is insertediri ~ ALL; .181.1. 
. 1; lrst District. 

the interrogatory, in wlllch defendant acknow~.I,;... __ 'r--.J, 
ledges the debt. He answers in the affirmative, . READ 

··V8. 

and thereby charges himself; but instead of dis- BAIL~\" •. 

charging himself in the same sentence, he sets up 
a number of distinct facts in avoidance; he goes 
on in his answer, to give an accollnt of the cor .. 
respondence between him and plaintiff i-an his. 
tory of their dealings i-a narration of certain 
transactions between his brother and the brother 
of the plaintiff, and his brother and himself;-
of a note, given by his brother to the plaintiff, 
or perhaps the plaintiff's brother, on account or 
this debt; which, however, he does not state t~ 
have been paid, but only leaves it to be inferred. 
This answer is spread o~er many sentences, and 
covers a great deal of ground, and comprizes a 
variety of matter. Can it be seriously likened 
then to the C3.se in Ambler, where the whole con.: 
stitutes but one jezct, and the party swc:ars posi. 
tivelyand distinctly, and clnrgcs and discharges 
himself in the same sentence? A sentence is ge-
nerally taken to be a period in -writing; here we 
find a number of them; and no spec'ies of punc .. 
tuation, either legal or grammatical, can confine 
his answer within the limits of a single one. And 
if the woru sentence be made to overrun a period, 
so as to embrace this C3.se, what bounds can be 
assigned to it, short of the whole answer to an in. 
terrogatory, however long or broken it may be, 
and, setting up ever so many distinct facts ill 

I 
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F,U.L, 1811. avoidance: but this is not the sense in which this 
First District. . 
~ __ -J word' IS used by the Lord Chancellor;: other-

READ wise, he woukl have said, if the party charged 
118. 

B,W.E... al1d discharged, himself: in the same answer, not 
ill'the same sentence. His idea umloubt<:::dly was, 
where the whole constitutes but one fact, and, of 
course, is comprised in one sentence. 

NOll is the defendant better supported by the 
case in lIfartm,determinedon the same principles. 
There but one .fact was put in issue, no distinct 
ones set up in avoidance, or separate scntt'nces 
employed. The defendant is there asked, if he 
did not recei\'e certain goods, &c.? He answers, 
that he did: receive them, but adds as a consignee, 
not as a purchaser. His' answer is a complete 
negative to the interrogatory administered, the 

, object of which was to ascertain the purchaser. 
The defendant is certainly allowed so to qualify 
bis answer as correctly to meet the question pro. 
posed' j and this fact, viz: the manner of recciv
ing the goods is but a proper qualification of his 
answer, of which it forms a necessary and'indivisi. 
ble part. That he was the purchaser of the goods, 
is the fact charged in the petition and put in is
sue; now, nothing of this fact is admitted in the 
answer; but, on the contrary, the whole of it is 
positively denied; of course, the defendant, by 
his own answer, stands, completely discharged, 
and di5charged too in the same sentence. The 
question put to him, is, substallti~llly: are you 
the purchaser of these goods? Thc~nswer to\it~ 
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is, substantially, no; I am only the consignee. !:ALL, .lS1.1. 

S . 1 f I I '11' 1 hi' ' F U'st Dlstrlct. 0, 111 t le case 0 t le)1 III c lancery ex blted ~ __ y---.-i 
against the executor, stated above; if the execu- I~EAD 

'"V8. ' 
tor had only answered, that he had received the B.ULE\". 

1001. as a gift from the testator, he would have 
been discharged, and it would have been allowed, 
unless disproved by the plaintiff'> ; 'and so in the 
case of the loan, mentioned in Pothier: because, 
as in the case of Taylor 8f /food vs. A/organ, but 
one filct is put in issue, and because nothing of 
that fact so charged, is admitted by the answer, 
and the plaintiff might disprove the whole fact, if 
he could. And this rule, says Evans, where the 
whole constitutes but one fact, is founded upon 
the most evident principles of justice. Although 
relying upon the admission of one fact, shall not 
completely establish the assertion of another, the 
representation of one and the same filet, must 
not be garbled or distorted. 2 Evans' Pot. Ap. 
no. 16, fl. 158. . By none of these cases then, is 
the present defendant borne out. 

EUl' take, for a moment, this answer of the de. 
fendant, upon its own merits; and see, whether 
it be such, as ought to discharge him, under our 

, own act, v.hich requires, that the interrogatories 
exhibited by either of the litigant parties, sholJld 

. be distillctly answcreu. O. L. 1805, cll. 25. 
HAS this requisition been complied with? Is 

this interrogatory fairly and distinctly answered? 
On the contrary, is not th~ answer vague" uncer· 
tain, insufficient and unsatisfactory; made lip of 
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FALL, 1811. deductions and inferences; of statements and rc-· 
Fir,t Uistl'ict. I . I" h b 1 "d" "f I.-- ~ atlOlls, w 1IC ear t le eVI ent ImpressIOn a se-
H~ cond-hand and hearsay? Does he positively and 

v.~ distinctly swear, that he 1m, discharged this debt, 
B.\II,EY: 

or that this debt has been discharged? Does he 
positively 1;iwear, that the plaintiff ever received 
the note given by his brother; or that the plain
tiff's brother ever receiv:ed it; or that he ever re
mitted this amount in good MIls upon Charleston, 
as he was bound to do? No ;-but that his bro. 
ther, unrequested by him, has gl\'en the plain
tiffls brother, or the plaintiff, for the sentence is in 
the disjunctive, he does not know which, a note, 
about the fiite of which we are left in the dark. 

THUll are we left to find our way out of this 
transaction, and charitably to suppose. an extin
guishment of the debt. Is it probable, if the 
facts therein stated, actually existed, (as the plain
tiff lives in the state of South Carolina, and the 
~efendant in this territory,) they could have ex
isted within the personal knowledge of the defen-
9.unt-? Docs it appear, that the d~fendant was all~ 
thorised to give, or the plaintiff's brother to re~ 

ceive, this note, in payment of this debt? \\Thy 
is this not better explained, more positively sworn 
to, and more fully proven? 'Vhy is not this cor
respondence aUudeq. to, between plaintiff and de
fendant, produced?· Must not the plaintiff's let
ter be in the possession of the defendant? \Vhy 
is not the power of attorney, or letter of instruc
t~ons, with which plaintiff's brother must hay~ 
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F.UI.,1811. led to the stand. Neither his feelings nor obliga., 
First Distl'ict. • . < 

~~ bans are such; he 'IS not sworn nor bound, to 

RUD tell the "iv/zole truth, touching the matter in can. 
'1'8. , 

RULEY. troversy, but only to answer truly to the interro. 
gatories exhibited. And in swearing to his an· 
swers, docs he not swear to the best of his know. 
ledge and helief? How shall we separate what he 
kno1Vs, from what he believes, or is informed, in 
the present answer, the m'ljor part of. which evi. 
dently appears to have been out of his pClsoncli 
knowledge. If he is discharged upon such an 
answer, so historical, argumentdtive and circui. 
tous, it will go far to defeat the provi'jio~s of Ollr 
act, and render it a dead letter. No plaintiff will 
ever think of resorting to it. 

Grymes, for the defend:mt. The plaintiff, in 
this case, Ius resorted'to the defend',mt for the evi· 
dence of the facts upon which he rests his claim. 
The defend:mt acknowledges the facts. set· forth, 
but at the same time, swears that he 11:1.s paid the 
claim. ' 

'rUE plaintiff objects to this part orthe answer 
as irrelevant and impertinent. I rely upon the 
defendant in this case: 1st, upon the general prin.' 

, ciple that the defendant shall not be obliged to 
commithimselfbya mutilated answer; 2dly, that the 
measure of resorting to the defendant is a yolun. 
tary one, on the part of the plaintiff, and, that a 
party's confession is to be takcn altogether as well 
for as ~gail1$t him~ that the matter allcdged in evi. 
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been invested, to settle this demand, exhibited? !: ALT" .131,1. 
. ., hl'st Dl:,tl'lCt. 

'Vh)' IS not the, recclpt which defendant's bro-~y __ J 

ther must have received, upon delivering this IbaD 

note, b,routbTht forward? 'Vh\." is it not produced n ,'S, 
J AILEY, 

to put the plaintiff to shame? Has not sufficient -
time been given to the defend"Ult, since the insti. 
tutioll of this suit, to. pro cure_ any and every pa. 

, pc~ and document, material to his dcfence ? ,Vhat 
has become of the commission, taken out by him, 
above a year since, to examine witnesses, whos~ 
testimony was sworn to be mJt~rial and neces· 
sary to his defence, and without the benefit of 
which, he could not saf~ly proceed to trial? 

IF the defendant relied upon his answer, as dis. 
charging him, why resort at all to the commis. 
sion? Or, if the testimony so to be produced, or 
produced by it, is not of an unfayorable nat.ure, 
why is it not brought forward? Again, h:td not 
the defendant, if fearful of too deeply charging 
himself in his answer, a right to resort, in turn,' 
to the con~eience of the plaintiff, for discovery? 
\Vas not this the intention of our act, and is !let 
its object to open the road to the conscience ,of 
each praty, and make the one as accessible as the 

. other? 

FUR THER, it will be recollected, th:ttthe de. 
fendant is a witness in his own Cluse, nnde 

,so by the necessity of the case; his declara. 
tions ought, therefore, to be more strictly ex ... -
amined, and more rigouromly construed. He 
cannot be cOllsidcre'c1 as an indifferent witness cal. 
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dence: in this case, is not distinct from,- and col. F ALY., 1811. 

I 1- h f' b' f First District. atera to, t e cause 0 actIon, ut anses out 0 "-- J' . ~ 
It. RE.\D 

. THIS doctrine is recognized fully in the ca~c in 
Ambler, 589, and contradicted no where that 
1 know of: but, on the contrary, confirmed by a 
solemn decision of this court, in Tayfot E!J' Hooa 
VS. AIorgan. 1 llJartill, 204. In support of the 
necessity of this position, I woulel further ob. 
serve that, the fact alledged in avoidance here, is 
such a one as might be confined exclusively to 
plaintiff anel defendant. The p,laintiff, in such 
case, would' have the advantage of calling upon 
the defendant for the acknowledgment of a £'lct 
which would charge him, ariel the defendant be 
compelled to lose his money or trust to the can:. 
science of a bad man, who, perhaps, he had no 
confidence in, and \,,'ho had given him reason to 
think so, from the very fact of bringing the suit. 

-tHE cases in Peake and Bufler, are 1I0t at all 
relevant, and do not contradict the case in Am
bler. For they allude entirely to the defendant in
trodllcing distinct or eollilteral facts, as his s,vear. 
ing to a gift from the plaintiff or his testator. ;rhis 
is a distinct substantive fact, which perhaps the 
defendant ought not to be permitted to prove him. 
self, for if he had a gift made him, he ought to 
have something to shew for it, but the payment 
~i1 the part of the defendant. in this case, is a fact 
arising out of, and directly' connected with, the· 
single tran~ction between the parties. 

VS • 

BAILEY. 
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P Uf., .181.1. lYL\ItT IN, J. It is not easy to distinguish this 
":'it'i:it DI~tl'lc~ case from that cited out of AmO/er. There the 

n.i:D "defendant interrogated whether he had not recei. 
118. ved a quantity of satins from the plaintiff, ans-

n.ULZ¥. 
wcn'd. he Iud., but he IlJ.u p:lid for them. Ia the 
present, the defend.ant, interrog,-,ted whether a pa
per presented. to him is not a true copy of a kt
tel' which establi:,hes the plaintiff's chlim, ans
wers, it is, but the pbintifl' h.ls received by him-

,self, or hi~ agent, a p.lper, wh~ch, if not ~tccount
ed for, prcvC'nt; th6 pi.lintiff's recovery. 

TIlE plaintiff's cnunsel admits, that in a court 
.Qf common law, the party producing' his antago
nist's answer, rna!;:.es the whole of it admiSSIble, 
but not conclusive testimony-th:).t it is not to 
b~ separ~ted, but to be received entire and un
broken. Examining, therefore, the case on this 
ground, we finel a [let sworn to, which, if believ
ed, mUf:,t protect the defend.ant. This fact is~ that 
the pbintiff has received by himself, or his agent, 
a pUl)cr which, prima fi1cie, bars his recovery. It 
is true wc luvc not the ground of the knowledge 
of the p.lrty viho swears, but the fact is positive
ly sworn to. The information may have been, 
obtained. in a cOllversrtion with the' pla1l1tia: or 
by the sight of all instrument in the plaintiiPs 
hand, a receipt or an account • 

. TIlE plaintiff has chosen to call the dc-.:fcnd~nt 
as a witness. After the answer was put in, he 
h:ls not pnt interrogatories to obtain th~ ground of 
the clc[en!:bnt's knowledge. HI;: has not moved~ 
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''is hI' mio-ht if :lS it is contendeci, tl~ecase is to FALL! 1'811. 
L -.. 0 ~ , , ' . First Dj'strict. 
be dlstlllgUlshed from that of Taylor &" l:foocl VSi ~y~ 
A1organ, that such. part oHhe answer which was Rl~AD 

. . V8. 
no't callctl for by the interrogatory, be stricken off, IhILBf. 
but has proceeded to trial, and now c011tends that 
the court is to stop in reading the defendant's all;' 

s,,;'er, after that part of it which delinits the copy 
'shewn to be substantially correct: ail the rest be-
ing inadmissible testimohy, and if ad.mis'sible; not 
cOl1clusive~ 

I Anll'IIT that there is some difference behVeell 
this and the case of Tay lor '0' Hood vs. liforgan. Iri 
that case the ans\ .... er of the defelldant Was necessa .. 
rily qualified, and advmi.ced a faCt which prevented 
the natural consequcilce of an absolute answer. 
He answered he received the goods, as the COIl

signee of a third person; to prevent the conclll~ 
Si011 that he received them, as a purchaser from 
the plaintif[ But in the case in Ambler, the de. 
fendant answered, he had received the satins, but 
had paid for them, and this was helcl evidence of 
the payment. Here the defendant admits a paper 
ivhich proves he received the, proceeds of the 
sale of a chattel; and adds, the plaintiff, on whose 
account the money came to his hands, has receiv. 
ed a note therefor; which is not accounted for. 
I am therefore led to the same conclusion which 
influenced the chancellor, and mhst conclude that 
the receipt of that paper is proven. The cases' 
are not to be distinguished, because the defen-

K 
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FALL, 1811. c1ant has fairly related particulars which he Was 
First District. • ' 
~_...J not bound to detad. 
'READ TUE case of the executor, supports the position 

1,18. 

nA1fE'" contended for by the plaintiff: but if 'we give it 
all the force which his counsel ,insists it is to have,. 
it is at variance with all others. EVCfllS forewarns 
us that the rule laid down in that case, is princi. 
pally applicable to proceedings in courts of equi
'ty, and Peake adds: that the contrary principle 
appears to him' more consonant to reason and 
justice. 

IF the case was of binding authority in this 
court, we would certainly confine its operation to 
the answer to the bill, and we should find ourselves 
uuthorised to make a distinction between an an
~'Wer to a bill and an answer to interrogatories. 
In doing so, we should reconcile the case cited, 
with that in Ambler.' 

W HAT EVE R may be the rule, in courts '~hich 
exercise their common law and equity jurisdic-, 
tion, 'distinctly, Pothier gives us that which pre
vails in other tribunals. ' 

" Observe," says he, "that he who would a
, " vail himself of the admissions which a party in 
, " his answers to the interrogatories has made, 
'.," ought not to divide them, but to take them 
.'" united. If for example, not having any proof 
:" of the loan which I pretend to have made to 

" YOll of a certain sum of money; I cause you 
'~ to be examined on interrogatories, and in your 
~' answer you confess the lo.Ul, but add tnat YOlf 
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" have since returned the sum: I cannot avail FA LL, 18 11. 
. . First Distl'ict. 

" myself of the admIssIOn you have made of the '---v----l 
" loan, and set aside what you have added, that READ 

" you returned the sum; but I must take your nA~~~Y. 
" declaration entire. Therefore, if I wished your \ 
c. admission to prove the 10atl, I must admit it 
~, also to prove the papnent, without your be-
" ing obliged to make any proof of it, unless I 
" should be able to prove that the payment could 
cc not have been made, in the time and place, in 
" which you have said it was made. 2 Pothier 
on Obligations, 308, no. 827. 

IN weighing the evidence before us, it does 
not appear to me that there is the least improba
bility in the defcnd,mt's statement. It is true, we 
have not the ground of his knowledge, ;but wit
nesses seldom give that, till they are particularly 
interrogated. Perhaps \ve are not at liberty to 
sct the testimony aside, unless the plaintiff con
tradicts it by the introduction oftwo witnesses, "Or' 
of one, with corroborating circumstances. O. L .. 
1805, ch. 26. 

I T being proved that the plaintiff received the 
note of the deferidant's brother for the a
mount of his claim, the presumption is, as the 
note is not produced, that the plaintiff has rcceiv-

, cd payment or negociated it. The S'lperior Court 
of the state of N cw -York has detcrmined that if 
a negociable note, or bill of exchange, be given 
'for a simple contract debt, the party cannot reco
nr 011 the origin:1.l contr~ct, unle5~ he shews the-
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~ALL, .ISI.I: note to be lost, or produces and canc(!ls it, at the 
First DIstrict. '. , , 

\" v---' trIal.. ~ JQhns. 34. Holmes vs. D' Camp., It seems 
READ to me j~lst that, befpre we give judgment against 

V8. 
~'~ILE~' . thedefenqant, the bote shquld be acco~nted fQr .. 

LEWIS, J. TJw reason of the law in pel:mit. 
ting a p:uty to resort to the conscience of his ad •. 
versary for a diclosure of facts, is founded in ne~. 
cessity; and is intended to apply only in cases, 
'where the evidence sought for is wholly in the 
power of th;! party called upon to disclose. He 
is there made a witness, under certain restric
tions, both for and against himself; and his an· 
swer, when in his own favour, ought to be al. 
lowed as evidence only where it discloses the 
evidence of facts exclusively confined to his own 
breast, But where the answer shews that the " 
parts disclosed are susceptJble of other proof and 
within, the power of the party, his answer is not 
the best evidence" nor ough~ it to be taken a~ 

l)roo( of the f'cts, 
THE defend,mt in his answer, acknowledges 

the receipt of the l)laintiff's money, Ql1,t fllr'th,er 
al}swers, in avoidance, that his l (the defendant's 
brother, in CharI~ston, s. C.) executed his note 
to the plaintiff or his agent, for the amount of 
monies received by the' defendant,' by means of 
whid, the demand became tran.sferred and the 
d~le,ndan~ absolved from further liability. The 

plaintiJf and the defendant's brother rcsicl,c in 

Ch<1.rlestq\l~ It q.ocs not aPl?ear tlpt t,Iwrt;, ha.s· 
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been any personal communication betweeneither FA.LL, 1311. 
, . - , Fil'st District. 
of them and the defendant, Sll1ce the executlOn of ,-_' -v-J, 

the note. The defendant does not appear to T AYLdR & Hoon 

have any positive knowledge of the fact disclo. MO;~;\N'" 
~ed in avoidance, for he does not know whether 
the note was executed to the plaintiff or his agent. 
This part'of the answer, is at most, not strong .. 
er thalt hearsay testimony, and ought to be re-
jCGtec.l. 

SUIT CONTINUE') • 

. ~:~---
TAl"LOR, {!i' HOOD YS. MORGAN. 

THE plaintiffs had obtained judgment for the. An injuction 

d I, f . d dId fi d will not be dis sole Ivery 0 certam goo s: an t le c en ant, on ved till the party-
his ~ffidavit that he had delivered aU' th~ goods, answer" ' 

and shewing a receipt therefor, obtained an in. 
junction against an execution whiGh was in the 
shcriff's hands, and which the agent of the plain. 
tiffs presscd him to enforce. 

Depeyster, for the plaintiff, moved to be per. 
mitted to shew that the goods delivered were not 
aU the goods for which judgment had been ob. 
tained. ~-Ie had no al1s",-er to file; the plaintiffs' 
being out of the territory, their oath coul~ not 
be procured. 

By the Court. ~he. injunction lkwing been 
regularly obtained, cannot be dissolved until an 
unswer und,cr the oath of the plaintiffs is filed. 

MO"fION OVERRULED.' 
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FAI.I.,l(lll. 
:Fil'st Distl'ict. ~11.1R TIN'S CASE. 
'---y--' 

If the creditors HE was confined for debt and prayed to be 
~ ~ ~w . ' 
cause, on the day admitted to the benefit of the act for the relief 
appointed,theia'of insoh'cnt debtors. The creditors failed to 
solvent may be 1 •• 
discharged with· ma.\:c any OppOSitIOIl bdore, or on the day ap. 
911t furtbcl' no· pointed for hearing them. No motion \7as made 

~\·d..,. I. \ for his discharge all that day, and afterwards, the 
4;"'9~ Court, MATHEWS, J. and MARTIN, J. held on 
-- the motion of Gales, for the insolvent, (there be

ing no opposition mlde by any of the creditors) 
that he might, and he was accordingly, disclurg
cd, on a subsequent d:LY, without a new notice tty 

tli.c creditors. 

--ca_e> ... _-

TOUSS.llI.JVT VS. DELOGNl", 

Evidence of a. Ac T ION on a promissory note. The instru- ' 
promise to pay ment was produced and contained no promise to 
illtCI'Cbt shall not . , 
be udmitted,if no. pay any mtercst. 
mention IllUUC of 
it.in the note. Carme, for the plaintiff, offered to prove by a 

witness, that the defendant had promised to pay 
interest at the rate of ten per cent. 

" Hennen, for the defendant. This cannot be 
done. It would be, to admit parol evidence, be
yond what is contained in the note. This the 
Civil Code forbids as well a"s. to admit it of what 
has been said before, at the time of making the 
JlQ!C, or since. Civil Code, 310, art. 2i2. 

]~YIDENC.c ItEJECTED..:' 
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, 
79 

FHI., 1811. 

FISHER Vs. T1YLOR'dHOOD. \ First ~istrict. i 

THE defendants' property was attached, and E~id(,l'tllceddbiStpronng Ie e , 
lJe/Jeyster moved to be allowed to shew that the inordel'torelease 
debt was not due in order to have the goods re- ~o?ds a.tta.ched, 

, IS ml\dml~sllJlc~ 
leased. ' 

By the Court. This cannot be done. The 
defendant must answer: and the court cannot go 
into the merits of the case until issue Le properly 
joined. 

1\-IOTION OVERRULED.: 

- ___ @acao __ 

RIVIERE vs. lIP ENCER. 

By the Court. The plaintiff claims thirteen Therront square's 
fcet of ground on Bienville.street in the posses-?n Levee.street, 
. • 1 In N ew-O ricans, 
810n of the defendant. ~ having been ex-

ON the 4th of November 1758, Harana' pur- tended, by en· 
. , D croachment,huve 

chased at the vendue of the real property of Favre still their origi-, 
Daunoy, deceased, a lot of ground, at the corner nul back line. . 
of Bienville and Levee streets, filee all /leuve, 
fronting to the river, 60 feet on Levee-street, and 
138 on Bienville-street. 

THIS lot was a few years after ceded to Lau
rent Bailly, as his share of Harang's estate, and. 

ON the 1st of March 1797, B.:tilly sold it to 
·fliviere, the plaintiff's husband, 111 whose right 
she now holds it. 

THE defendant claims the next lot, on Bien
ville-street, and has proved that 
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FALl.,1811. ON the 23d of March 1782, Zeringue had 
First District. d . D'O I . 60 f B' ~sol It to rgenoy, as 1Uvlllg eeton len-

RIVIERE ville-street and running baek along Bailly's linep 

SPE':~El\. (that is the line of the lot now claimed by the 
plaintiff) 120 feet. 

ON the 22d of November 1793, D'Orgenoy 
caused his lot to be surveyed by the surveyor
general of the province, who infilnned him that 

. it had 73 feet on Bienville-street:, in consequence 
of which, he sold it, on the following day, to Des
suan de la Croix, as having 73 feet in front on Bien
ville-street, declaring, however, he had purchased 
~t as having sixty only, and warranted the pur
chaser's title to that quantity only, though he 
passed away his right to the seventy-three feet. 

ON the 7th of April 1796, Dessuau sold the 
lot to \Vilcox,· as having 60 feet ill front, and 
,\Vileox some time after sold it to Spencer. 

I T is proven. that the present government
house and the two large stores, on the corners of 
Maine-street, on Levee- street, were built by th~ 
French while they possessed the province-that 
all these three buildings are on the same line, and 
that formerly most of the private buildings on 
Levee-street ranged with these public ones. Hence 
the plaintifl' inferred that this line was that of Le
vee street: there being 110 other way of aseer- I 

tnining the line. . . 
TH A T in the year 1776, Don Galvez added a. 

'large piazza or gt\Ucry to the government house" 
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.encroaching abolit 18 feet from the supposed ~ALL, ,181,1. 
. . al I' f h" . d h' d First Dlstl'lct. orIgtn me 0 t e street, towar s t e flver, an ~ 

from that time, especially after the great confla~ RIVIERE . 

gration in the yea~ 1788, most; and at _this time, S P;:~Im" 
all, the houses on Levee.street are built on a line 
with the piazza or gallery of the government~ 
house. In this way, the front squares of the 
city, which on the original plan of the city were 
only 320 in depth, are llO\V 332. . . 

RIVIERE, the plaintiff'~ husband, imitating the 
example of the owners of the front lots, built his 
house on a range with the piazza, or gallery of 
the government house. Bailly's deed to hini; 
describes the lot as running 138 feet on Bienville. 
street, from the corner of that and Levee~street, 
to Wilcox's line, to wit: that of the lot now the 

',property of the defendant. 

TH E defendant in fixing his fence, measured: 
138 feet, for the length of the plaintiff's lot (ac .. 
cording to her deedj taking the comer of the 
plaintiff's house, as the point of deparhire, thus; 
leaving in his lot, the ground\ gained by the 
encroachment made on the street; conte~ding 
that, as the line of the lot had been removed, be. 
fore the date of Riviere's deed, which described 
the point of departure as at the distance of 138 
feet from Wilcox's lot, the plaintiff could only 
t;laim a d~pth of that quantity of ground. 

ON these facts we are of opinion that the SUt

L 
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, 

~ ALL, .131). plus of ground js t!Ie. pr.operty of the pIail!tifF, i~ 
FU'st Dlstl·lct. b . . f I I .. " 1 
~ emg proven It was par~o t lC 9t In _Its ongl11a 

IhYlERE dim,ensions., 
l}P 

SPENCER. Tn E dcfandant has contended, 1st. that the 
'. " ' 

plaintiff ought not to succeed, for her deed gives 
her a ~ight to one hundred and thirty -eight feet 
on Bienville-street, and in measuring that quan-
tity of ground from the corner of her house all, -

that street, tIH~ disputed premises are not inclu .. 
ded-2d.· that his possession entitles him to hold 
the premisses on the plea of prescription, even if 
the plaintifPs vendees or any of tht:m ever had ~ 
title thereto. 

I. RIVIERE, the plaintiff's husband, acquircd 
Bailly's title, which was the whole of the corner 
lot which Harang had purchased in 1758, long 
before there was any encroachment on the street. 
The back line of this lot has never been altered, 
although the front onc has been advanced. The 
ground which has been thus gained is a new ac-
9.uisition, perhaps a prccar~ous one. 

II. THE defendant, if he wishes to avail him
self of the plea of prescription, must shew a con
tinued, uninterrupted possession during ten years, 
in him or his vendees. 

NEITHER ZF.ringue, nor D'Orgenoy, till the 
eve of the day in which he parted with the pro
perty, ever claimed or possessed more than the 
'sixty feet behind the back line of Bailly's IO~l 
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now Ri'viere's, which stood at thc distance of up'; FALL, IB 11. 

h 
. . First District. 

wards of one undred and tift)r feet from the cor- L... . --I . -y 
ner o( the present house of the plaintiff, on Le- FAURlE 

vee and B"ienville-streets. So that the defendant's 718. 

possession of the thirteen additional .feet cannot 
. be said to have begun till the 23d of November 
1793-lt was interrupted by a s·uit of the plain
tiff's husband, before the Spanish court in the 
year 1795, which was kept alive till the cession 
of the country in 1801-.and the present snit ,~as 

Pn:OT &; AT,.. 

instituted about eight years after, viz. in N ove~l- The full period 
her 1810. vVhen the possessi6ii is iiiterrupted, of presciptiol' 

f 11 ' . ("" '. ) , .. b' k' ·d c:. , must he reckon-
11 tIme, VIZ. ten years must e rec one lrom cd from its inter .. 

the cessation of the interrllptioh. 1 Domai. 488. l'upUon. 

JUDG1IriNT FO,R P·iAINTIFF. 

Moreau, for the plairitiff.'" 

Smith, for the defendant. 

---'0 ... _ ... "--
FAURIE v5. PITOTC!f .ilL. srND"ICS, t1c. 

Tn l!: phintiff had brought suit for her dotal Interest cannot 

rights, against the defendants, syndics of her hus- b~ s.llecl for. in a 

b . . dlstlUct actlOll. 
and's estate, and obtamed Judgment, but no al-

lowance was made to her for interest: none ha. 
ving been prayed: she now instituted the lll:e-
sent suit to recover the iritere~t. 

By the COllrt. Interest cannot be' sued dis
tjllctly from the principal. It is an acces50ry of 
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~ ALL, .le 1.1. the debt, and when that is cancelled, the~right to' 
FIrst DistrIct h . . 
~ __ y~ t e mterest IS also destroyed. 

ORLEANS 

NAVIGATION JUDGMENT FOR. DEFEN DAN T. 
COMPANV' ' 

118. 

~UTTE. 
Derbignu, for the plainti~, 

/!aillette, for t~e defendant~ 

---*._--
ORLEANS NAVIGATION COMPANYvs. ROU1-

TE'S EX'RS. 

A workman who THIS action was brought to recover damages 
undert~kes afor the neglect of the defendant's testator to ful
Welt':" on a plan. ., . . 
fu;';,ishedbyhim.fill certa~n engagen~ents wIth the plamtlffs. 
seif, rotipuldtes 
~atiqs feasilole. THE CQmpany being desirous to improve the 

navigation of the Bayou St. John, invited per~ 
sons, ina situation to fulfil their intentions, to make 
proposals. 

THE defendants' testator offered a plan, which 
he undertook to complete before the last of March 
1807, and the plaintiffs engaged to pay him there. 
for forty.one thousand dollars. 

THE defendants' testator agreed that if the 
work was not completed at the fixed time, . he 
would pay an indemnity of two thousand dollars 
per month, till it was finished. 

THE wOIk being in some degree of forward. 
nes~, was almost totally destroyed by a ~torm; 
~nd the plaintiffs in consideration of this unfore. 
~een event, made the contractor a grant of f1.v~· 
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thousand d~llars and protracted the time allowed FALL, 1 S 11. 
First District. 

him, till the month of January 1808. '-~ 

IN April 1808, the contractor abandoned the ORLEANS 
• • • • NAVIGATION 

work and avowed Ius inabIhty to carry It on. COMI'ANY 

THE plaintiffs then undertook to complete it, BOUT;;'S~ .... t..; 

and spent, in doing so, about nineteen thousand 
.dollars. 

THE defendant's testator rested his defence on 
the impossibility of carrying the work into exe ... 
cution, on the original plan. 

Mazureau, for the defendants. The defen
dants' testator ab:muoned the work when the 
completion of it appeared clearly impossible. 

TH E plaintiffs have themselves admitted that 
the work could not be completed on the original 
plan. They had reserved to themselves in the 
contract, the right of making alterations in the, 
plan. This was admitting that the possibility, 
or at least, the propriety of carrying it on, was 
questionable and uncertain. Circumstances have 
proven the impossibility : it was the province of 
the plaintiffs to apply the remedy. 

THE plaintiffs by public advertisement illVited. 
artists to come fonvard 'with their plans-seve
ral were submitted to them. The defendants' tes
tator offered that which he thought to be the best. 
The plaintiffs were to be the judges. Their ideas 
coincided with his-His plan appeared to be the 
pest! Undertakings of this kind are always lia. 
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FALL, J811. LIe to accillents: and time and experience afford' 
"First District h "b I d f ~ t e only mfalh Ie test of t Ie goo ness a a plan .. 

ORLEAItS 
NAVIGATION lIforeau, for the plaintiffs. It is true that a 

CO)!PAXY 
vs. contract, which is impossible to be performed, 

BOUTTE & AI.. is not binding: but the possibility, which is an 

essential ingredient,· is a physical possibility. 
" The fact must be possible in itself, not necessari
ly possible to the party who engages to per
form it. 

THE promisee is not" bound to· inquire into the 
ability of the promisor. 1 Pothier Oil Obfiga~ 

lions, no. 136. ldem, Contract de fOliage, 110. 

395. 
EVE R Y undertaker of a work of art, the im-

I 

possibility of which is not m:mifestly apparent,. 
stipulates that it is possible-insures itspossi-
bility. . 

IF the contractor, who professed skill in his art, 
abused the confidence of the plaintiffs in his as
surances and in his skill, he deceived them and 
ought to make reparation for the injury. 

THE plaiiltifTs therefore are entitled to recover 
the money they expended in finishing the work 
which the contractor had undertaken to complete, 
'and to dainages for the delay; which has proceed
ed from his failu~·e. 

By the Court. Every man who professes a 
particular art, stipulates that he possesses the re
quisite skill. The workman who proffers a plan 
~tjpulatcs that it is fe~sible. The plaintiffs, how, 
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ever having undertaken to ~omplete thc work, it -r:Ar.J" .Is~ I, 
" . ' .• FIrst DIstrIct. 
WIll be the duty of the Jury to conSIder, ,,,hether L--..r--! 
this is not a rescision of that part of the contract TERlllTORY 

which relates to the indemnity for the delay, af- HA1~;~CK." 
ter the defendants' testator was discharged of the 
whole by the plaintiff's receiving it. 

" (J::r THE jury gave a 'Verdict for the overplus 
of the advances made by the plaintiffs to the de
fendant, chargirig him with the money paid for 
completing the work. 

----.;::._---
TERRITORY YS HATTICK. 

HABEAS' CORPUS. He was committed by the The parts of tIle 
"'r .. f h ' f 'N 0 ,constitution of .i'vayor 0 t e CIty 0 ew- ricans, who IS a U. S. requiring 
Justice of the peace ~x officio, on: a jlldgment~1I trials to beby 

d . I' fi d ., Jury, rc!at~ anJ..-
con ernnmg urn to ne an Impnsonment. to offences a-

IIennen, for the defendant. He ought to be 
discharged: for the act authorising justices of 
the peace to fine and imprison, is unconstitu
tional. It violates the constitution of the Uni
ted States, art. 3, sec. 2, which requires that the 
trial of all crimes should be by a jury and the 
6th article of the" amendments, which require"s 
the intervention of n, grand jury also. _ 

IF the authority can be constitutionally exer
cistd, the mittimus is insufficient. For it does 
not shew that the defendant was charged on oath. 
tlOrthat h~was4uly served with process and had an 

gaillslthc U. S. 
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!AJ.L! .181.1. opportunity of introducing his testimony, as the. 
. r Irst Dlstrict. 8th d h " f h U' 
" • J amen ment to t e constItutIOn 0 t e mted 
TER~'CORY States requires. 

'V8. 

HATTIe1\:. 
THE Attorney.General, Duncan. The parts of

the constitution of the United States, and its a· 
mendments, invoked, relate only to the trials of 
crimes against the United States. 

THE mittimu$ is sufficient. It describes the 
offence and states that judgment was given. 

LEWIS, J.'It The Attorney.General is certain
ly in the right. The part of the constitution 
of the United States quoted, relates only to 
the exercise of the judicial powers of the Uni
ted States. Admitting, however, that the trial 
should have been by a jury, the objection will not 
IJrevail on an lzaheas corpus, for it does not appear 
on the face of the mittimus that it was otherwise .. 
The same observation is also applicable to the se
cond point made by the defendant. The objec
tion might be listened to on a writ to quash the 
proceedings. The mittzmus is complete, if it 
shews that there was a judgment by a magistrate 
Of a court authoflsed to give it. . 

MARTINl J. concurred. 

PRISONER REMANDED • 

. f 

_ ~ THIS decisilm took place out of COUl'll. ' 
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Jl1ARR vs. LARTIGUE. FALL 1811 
, First district 

ON the 25th of February, the plaintiff attached ~ 
a debt due to the defendant, who, on the 28th of An attheh

the same month, made a cessio bonorum, and ob- rncnt
l
. giY~s 

• . no lCn, In 
tamed a stay of proceedmgs. On, the 7th of ease of insot-

March, the syndics of the defendant moved, to veney. 

have the attachment dissolved. 

Livingston for the plaintiff. This cannot be 
done. The attachment has created a lien, which 
the defendant cannot, by any act of his, dissolve or 
impair. His syndics Cannot have acquired, by the 
cession, more than the ceding debtor possessed. 

OUR attachment is like the prcetoriuln pignus of 
. the civil law: quod a judicious datur et jJ1'cetorium 
llltl1Cupatur. Cud. lib. 8, tit. 22, I. 2. Veteris, 
fic. 

I i is true, by the Roman law, the creditor was 
put in possession, and by our process of attach
ment the goods remain in the sheriff's hands. 
But 'it seems immaterial, on the merits, whether' a 
party be put in possession, or the sheriff for him. 
Ne~ther ,vas the possession, in every case, given 
to the plaintiff, at Rome. Sometimes it remained 
with the executor judicii. 

LE T us inquire into the nature and effects of the 
pignus, according to the Roman law. 

PJ'cetorillln dicitllJ', because' taken by viltile of 
the prretori..-tn law. Loco citato n. 1. ' 

1\1 

I 2m 89[ 
50 624 
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FALL 1811. IT ,vas ill securitatem crediti.' 1. Huberlls 358. 
Fil'st district. S . ;\," . II I 
~ 2 truV1ltS 3 . . ncceSSarllllll, jJrcetorlllm ve ega e, 

l\L\llR Pr.etorilllll, vel ex causa judicata or ex prcetorio 
11~. J·llssf1. Id. 6, n. 9. Ante litem contestatam ser-

LARflGUE. ' ' 
valldi causa cautionem. fd. By the decree 
of the prcetor, on ~limmary proof, danger shewn, 
and reason why this mode of proceeding should 
be resorted to. 

So our process of attachment, by the act of 
1805, ch. 26. 

EVE R Y nation regulates the mode by which relief 
is to be obtained in her tribunals. Our legislature 
has pointed that to us, in cases of attachment; 
leaving the ejject to be regulated by pre. existing 
laws. 

T 1I I S process is a means of obtaining security 
for the debt; not a mode only of giving jm:isdic
tion ,to the'court: a proceeding ill rem, a means 
of securing and preventing its being diverted, so 
as to defeat the pbintiff's claim. ' 

OUR legislature has pointed the two modes, by 
. which the lieu'acquired, by the attaching creditor, 

on the goods seized, may be dissolved-disprov
ing the facts alledged to obtain it-giving security 
to pay the debt. 1805, c.26. 

IF giving jurisdiction to the court was the only 
object, property of the least value would suffice; 
and after l)lea, the end being obtained, the proper~ 



OF TIlE TERRITORY OF ORLEANS. 91 

ty should be restored. 'But the act expressly re- !: ALL .18 ~ 1. 
. ,. l' ll'~U;I:;tl'lct. 

qUIres goods to be taken, to the amoU!:t or the \-~ 
debt and costs; and if the fact advanced be not J.1.\Im 

denied, that the goods be k<::pt till there be secu- 'V3 
LAllTIGUE. 

rity to pay. 

TH E Spani"h law has a proyision still more fa
vour(lble to the creditor. " If any onc, 8-~c. uny 
" creditor may take the debtor's goods, ~f there be 
" no judge, and retain them till he be paid, 'with
" out being oUiged to divide with the other credi
" tors." 5 Partida I. 15. It is true this relates 
only to the case of a creditor seiz:ng goods, which 
the debtor is carrying away in his flight. \Vhy 
may we not extend, in the sjJirit of this law, the 
effect of ours, so a,s to give a preference to an ill-, 
dustrious creditor, the object being equally ob
tained by taking any otlter property ? 

HERE, the property attached was h;C011Joreal, 
not tangible. It, therefore, accompanied the par

, t)', the property or right always residing in him 
, -whereyer he went. 

THE privilcdge is given to the attaching creditor 
as a reward for his securing so much property from 
the debtor running away. Had the present plain
tiff followed the debtor, he could not have taken 
the property attached; all that could be done to 
secure, was to attach, it. By his diligence the ob
ject has been attained, the property secured fOl, the 
plaintiff, and the balance, after paying him, for 
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FALL 1811. the other creditors. He is therefore fairly entitled 
First district. 
~ to a preference. 

l\IAHit SUCH is the opinion of Febrero, lib. 3, cll.3, 
V8. 

LARTIGUE. sec. 2, 11. 96. See also Curia Ph illijJica. 

BEFORE the creditors at large be put in pos
session, those who acq1lircd prior rights m'ust be 
satisfied. Dig. I. 42, tit. 8, I. 6, s. 6. Apurl 

Labeonem scriptum est. Id. lib. 10, s. 16. Si 
debitorem meum. 

Laueo says: he who receives his OWI1, does not 
take in fraud, for he takes nothing but wbt be_ 
longs to him. The words qucc in fi'audem credi

torzon fhcta sunt, relate only to, contracts, and 
surely cannot affect cases, in which possession or 
a pledge was obtained by a judge's or4er. 

I H A V E th1.15 shewn that the jJrcetorium pignus 
vested a right, anel was something more than a 
mere jJrocess to give jurisdiction. I conclude that 

",our attachment has the same effect. The prin
ciples of the Roman and Spanish laws remaining in 
full vigour, unimpaired, and perhaps strengthened 
by our attachment law. 

THE means shews the nature of the end. The 

goods are not released after a plea, or even bail. 
The ddendaqt, if he do not deny the suggestions 
of the plaintiff, cannot recove~ his property) with
out giving security to pay. 
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llfazureazt for the syndics. All the proposi- r:,\LL .Ull,l. 
, db I l' 'ft' 1 First dlstnct. bons, advance y t 1e p amti r s counse, are per- ~ 

fectly correct, when the property of the debtor l\L\llll 

suffices to pay all his creditors. "Us, 
LART1GI.'E .• 

BIIT, when the failure is open by the debtor's 
flight, a guarnished creditor must bring into hotch

pot, what he was allowed to attach for the benefit 

of all the creditors, not for his own only. 

THERE is no difference, in this case, in the Ro. 

man law, that of Spain and oui's-thesimilitude is 
almost perfect between the pr,etorium jJignus, the 
prcetol'ian prenda, and our process of attachment. 

A -rIIInn mode of hypotccation, is the jme
torian (prenrla) when the judge, in case ofcontu

mace or de£.'mlt of the defendant, puts his go'ods in 
the possession of the plaintiff. Curia Phillipica 
361, n. 3, 4. Febl'ero 44,11. 56, in the assenta-
172iento, or putting in posscssio\1. 

llebeldes ought not to be in a better situation 
than those who appear: the proceedings in case of 
Teoeldia, are to be the same as in case of contesta
tion. 

IF the plaintiff ask to be put in possession, the 

judge shall grant it. If the suit be for real pro
perty, possession shall be given till the rebeldia be 
purged. If the suit be for damages or for person
al property, goods to the amount of the debt shall 
be given to the plaintiff, or 1'e:.\1 property. 1 Re-
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FALL 1811. COp. de 'Castilla, 587, tit. 11,1.1. 3 Partida I. I, 
:First di ,trict. . 8 I 

~ tzt .. 

l\LUUl 0 N E of the modes of proceeding against deb. 

LAR;:~UE. tors, says Villadiego, is par via de assentamiento, 
by putting the plaintiff in possession, and requir
ing the defendant to constitute a known attorney 

in his stead. If he do not appear, the plaintiff de

mands a sale. If he appear, he is reC"Juired, before 
the property be restored to him, to give jiall'Zas 
de estar ill derecho, and judicatu11l salvi. Villa
diego 23, n. 57. 

IF an appearance and plea entitled him to the 
'liberation of the property, he would come in, take 

it away, and waste it. But the provision, in this 
respect, is merely to prevent the debtor's fraud
not to allow the plaintiff to pounce on his proper
ty, and entirely to exclude the other creditors. 

THE jJrenda, however, differs in its effects from 
our attachment., Like the Roman pignus, it is 
an interlocutory judgment, and puts the plaint\ff 
into actual possession; while the attachment au
thorises the sheriff to seize the goods only, with_ 
out allowing the plaintiff to touch them. 

IN case of insolvency, ~either gives any lien or 
preference. 

IN France, the saisie-arrh, which is the corres
ponding process, is not more favourable to the 

plaintiff. The goods seized fall into a hotchpot, 
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\ 

if the debtor be unable to pay all his creditors. FALL 1811. 

C 'b' k . b' 1 d' Firs( district ontn utlOn ta -es place etween all t le cre l10rs . 
in casc of insolvcncy. 3 .Jw-isp. Ellcycl. 302, ~ 
Verbo Contribution. The seizing creditor is pre- VB. 

LARTIGUE. 
ferred, except in case of insolvency. 7 ie!. 507. 

Verbo Saisissant. The diligence of a chirogra-
ph:!ry creditor avails him: bu~ in cnse of insol-
vency, he saves the property from dilapidation on-
ly. 16 Repert. de Jurisj). 406, 411, 412. A 
pawnee is preferred, but not a seizing creditor, ill 
case of insolvency. 1 Domat, 326, lib. 4, sect. 

2. Citing 2 Coutume de . Paris, art. 178, p. 
1348 in textu. The industry of the seizing cre-
ditor does not avail him to the exclusion of others, 
if the debtor prove insolvent: his goods must be 
divided. Ferriere. 

TIl E prcetor puts in possession, not only the at
ta.ching creditors, but all others. Cad a uno por Sle 

orden. 16 Ror/riguez's Digest, 245. Contribu
tion, a prorata: one creditor may seize the goods, 
but he must account to the others. The con

dition of the occupant is sometimes like that of 
the rest. fd. 

THE prel1da h:l.S r10 greater effect than the saisie
arret. 

THERE is a difference between the prtetorim~ 
and the judicial prenda. The first puts the plain
tiff in possession for aU the creditors. Otherwise 
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:t: ALL .IS ~ 1. the judicial. Cur. Phi!. 364, n. 37, 2 Feurero, 
Tust dIstnct. 44' 45 t 56 
~ " ,ar .• 

i\lARlt THE judge orders the plaintiff in possession; 
'V8. 

LARTIGUE. on default, or porjuicio-pifJllusjudiciale. 5 Pal'. 
tida I. 1, tit. 12, Greg. Lopez'S 'Camm. He, 
"'hom the pr::etor allows to take hold j docs not do 

it for himself alone; the order of creditors is 

not thereby deranged. All ex ordine. 

TIlE only case, in which the seizing creditor 
is preferred, is where he takes hold of property 
,,,hich the debtor is flying with. For then, it 
clearly appears that it is only by his industry and 
labour, that this is s'lVed. Therefore the 5 Par
tida, tit. 15, I. 10, gives a privikdge to the cre
ditor who actually takes the property, which the 
debtor is carrying mnlY, in his fligLt. 

T 11 E plaintiff, in this case, did not arrest the 
defendant, neither did he go after him, neither did 

he seize any thing that he was carrying away.' 
Tomar 10 que Ilevava; creditor r'etardara el con 

todo que llevava can sigo. 

A CREDITOR, who arrests his debtor ",:ho is 
running away, acquires. no lien, no priviledge on 

any property left behind. 

I T is correct to say, as a general principle, that 
a creditor may retain his own, when he acquires_ 
it without fraud: But, in case of insolvencY1 
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exceptions have been made, in every commercial ~ ALL.18 ~ 1. 

d 1 d· 'b' . b d Fll st (hstl'lct. country, an an equa Istn utlOn IS to e rna e. ~ 

Livingston, in reply. The prcetoriuni pignus 

'was, at R"bme, a mode of obtaining security for a 
debt, at the inception of a suit: and although the 
process may have been variously modified, by dif
ferent nations, in most, ::md in tl:.is in particular. 
it gives a pledge or lien. . 

. IN France, theeffed of a saisie-arrtt is deter" 
mined by express and positive laws; and the 
writers of that nation, to whom the counsel of the 
syndics has hadl'econrse, give an account of the 
effect of the law of their own country. 

Domat, ,,,ho may emphatically be stiled a wri-, 
tel' on the Roman law; who invariably quotes it, 
'v~len he derives his principles from it; and the 

main object of whose work ,Vas perhaps to shew 
the discrepan~ies between the F reneh and Roman 
laws, says; it is so determined in a 'number of 
coutumes, citing that of Paris. 'Ve must, there
fore, conclude that he did not ground his opinion 
on any maxim of the Roman law. 

I T does not appear that the principle; conten. 

ded for, was in vigour in any of the French pro ... 
vinces de droit icrit, in whi~h the Roman Im,
more eminently preyuiled. 

N 

MAnn 

VB. 

LAnTIGL'E. 
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~ ALL .18 1.1. Villadiego, cited by the counsel of the syndics, 
FIrst lhstnct.· .. . . 

I./',,-.,...} states that the prtetorzan prenda IS not (hssolved, 
:M.Ulll without giving se,curity. Febrero, and the author 

L 
V8. of Curia Pllillipica, think there is no prelaciOlt 

. ARTIGUE. ,.., 
preference, and reKT to the DIgest. 1 he court 
will make their own conclusions. Febrero's 
writings are esteemed as affording a good practi-' 

,cal work, but of no great a~lthority on doctrinal 
points . 

. \V II ATE V E R may' be the construction, given 
to ~he eflect of the prenda and saisie-arrCt in Spain 
and France, I have shewn that the phetorillm pig
nus, at Rome, gave a lien to the plaintiff; and 
the act of our legislature supports me in saying 

that our process of attachment must h,:ve the same 
effect here; fOl' the property is to remain in the 

sheriff's hands, ,,,hen the allegations of the plaintiff 
are not disproved, till security to pay the debt bc 

given, 1805, ell. 26: and another act recognises 
the lien created by attachments. All liens by 
judgment or attachment, to continue. 1805, ell,. 
29. 

By the Court. Admi,tting that, as the counsel 
fot' the plaintiff contends, the pra:torium jJignlts 
gave to the plaintiff a lien, which enabled him to 
repel the rest of the defendant's.creditors; as this 

mode of relief, or the corresponding process, has 
originally come to us from the French or Spanish 
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law, it follows, if our statutc providcs only a mode FALL 18 J 1. 

f 1• fl' 1,/'1', f First district a rc IC, cavmg t 1C eJJ ect a the proccss to be' . 
ascertained by pre-cxisting laws, as ncither prcllda ~ 
nor the saisie-arrct, entitled the plaintiff to the ,'8. 

..' LARTIGuFl. -strong lien which IS now claimed, the court must 
say that the property attachcd must be considered 
as part of the gcneral fund, ,from which all the cre-
ditors are to be paid .. 

Sue H was, however, the law at Rome. The 
prretorillJn pignus did not avail to the creditor, so 

as to enablc him to cxclude his co-creditors. JV'ec 
sibi f}uiquam adquirit cui prcetor jJermittit: sed 
aliquid ex ordine focit, et ideo eOETERIS <Luo

<LUE PRODEST. Dig. 1. 42, tit. 5, I. 12, and ill 
note 54. UNO creditorum misso, Oll!NES alzi 
creditores missi intelliguntur. 

By our act of assembly the goods 'are not to be 
withheld from the defendant, till he givcs security 
to pay the debt, but to defend such suit and abide 

the judgment of the court .. Such a sccurity, sayS 
Villadiego, is required in the tribunals of Spain, 
upon the prretorian prcllda: jiallzas de ('star in de-

1'ec1zo et judicatul1l salvi. 

IN the prcsent case, had the defendant relieved , 
himself from the scizure, he would have given se. 
curity to defend tl~e suit, and abide the judgment 
·of thc court. Could the penalty of the bond 
have been recovered, when afterwards, and before 
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~ AI.L .181. I, judgment, the proceedings were staid, so that ll() 
}< Irst dIstnct. , • 
~ Judgment could be obtall1ed, and the debt became 

l\IAlI.R by law, or the consent of the majority of the crc~ 

L -us. ditors, reduced in its amount, and payable out ot 
AR1'lGUE, 

a certain fund only? 

ATTACHl\fENl' DISSOLVED.-

,MURRAY vs, WINTER b'IIARllfAN • 

. A de~I.llo(, Livingston moved for a dedimus protestatem, 
WIll Issue, , I 1 b'll f I I' h h ' tho' the party statmg t 1at t 1e I 0 exc 1ange, on w 1IC t e smt 
cannot. nam,: was brought, was drawn and delivered for the spe .. 
the WItness. . I f ak' h h' 1 1.., rl . CIa purpose 0 t< ll1g up anot er, w IC 1 ua not 

been taken up : so that th~ consideration for which 
it was given had f.'liled. The deponent swearing 

he believed he would be able to prove, from the 
books of the original holder, the clerks of the 
bankrupt, or the bankrupt himself, if allowal?le, 
that the bill was endorsed to the plaintiff, after the 
bankruptcy. 

Alexander, contra. A .feeling commISSIon is 
never allowed. A party shall not be put to the 
certain inco'nveniency o(the delay which the grant
ing of the commission will occasion, on the pro

bable expectation of his opponent being able to 

make certain proof. The witness must be named. 
Here we have no person named, but the bankrup~l 
and he cannot testify. 



OF THE TERRITORY OF ORLEANS. 101 

Livingston in reply. The defendant has set FALL 1811. 

forth the fact which he intends to prove-a fact First district. 

,vhich the plaintiff h3.s an opportunity of admit-~ 
ting. The defendant states the sources from V8. 

VVINTER t: 
which he expects to. draw the evidence-the }J 

books of the original holder: if no entry appear 
there, suspicion will arise that the bill was deliv. 
ered after the bankruptcy. The clerks of the late 
bankrupt are sufficiently described; the defendant 

. not being possessed of tl~eir names. The bank
rupt himself, if he have a discharge from his credi- . 
tors, may" be heard. Thc deponent, being at a dis~ 
tance from the scene of action, cannot with safety. 
swear more positively. It would be to put his 
conscience to too severe a trial, to require him to 
swear further. The existence of sufficient grounds 
of belief is sufficient. 

Ded. Pot. ORDERED. 

ST. MARK vs. DELARUE. 

:lARHAN. 

Seghers, for the appellant, defendant below, Amendment 

moved for leave to amend· his answer, by stating fsuggesting 
ramI, allow-

that the note on which the suit was brought, was cel aftcr pIca 

obtained by fraud. of paymcnt. 

Paillette for the appellee. The derend:mt has 
answered that he has paid the note; an amendment 
~lenying the fact adyan~ecl, cannot be received. 
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1:' ALL .IS1.1. By tIle Court. Amendments will ever be aI. 
Flrst dlstnct. . . . 
~ lowed, when JustIce appears to reqUIre it. There 
ST. MARK cannot be a better ground- of defence, than the one 

'VS. proposed; the appellant may have refrained from 
D.f;LARUE. 

resorting to it sooner, from his inability to establish 

it. If, since the trial below, he has discovered, 

evidence that enables him to support this plea, he 
ought not to be precluded fr~m availing himself 

of it. 

AMENDMENT ALLOWl'D. 

DUPLAJV"TIER vs. LYND. 

Party's ad· SUIT for goods sold to defendant. The only 
mission to be. 1 f 1 1 h II' I h' received in testnnony was t lUt 0 U C cr i:, w 0 CU C( on lITI, 

toto. with a bill, a long' time after the delivery of the 

goods. The clerk deposed the defendant returned 
the bill, saying he believed he had jJai~ it. 

NONSUIT. 

SLIIONTON'S CASE. 

HE became insolvent in the city of PhiladcI. 
Defendant . 

in jail cannot phia, in which he carried on commerce, assIgned 
~ake a ces- all his property for the benefit of a small number 
SIOU, under 
the ci-vil code. of his creditors, and the balance, after paying these, 

for the benefit of the rest. Vlithout obt:.lining any 

discharge, he came to New. Orleans, where he 
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brou O'ht or received a power of attorney from F AJ.L 1811. 
b " First district. 

his trustees, to collect for them a considerable ~ 
sum, due him, before the assignment. Orie of his SU10NTON'S 

creditors in Philadelphia, not named in the bill of CASE. 

trust, brought suit against him; he was arrest~d 
and committed to prison. \Vith the view of ob· 

taining his liberty, he called a meeting of his cre-

ditors, a discharge ~,'as granted to him, and the 
homologation of the proceedings of the creditors, 

before the notary, was now moved for. 

IIe/11Ien and Duncan, contra. A bankmpt ,vho 
makes a cession of his go?ds abroad, cannot come 

and claim here the benefit of our insolvent law. 
Jlfeeker vs. his creditors. 1 Jl1artill 68. 

TIlE proceedings in Philadelphia were fraudu
lent against the creditors, postponed till the full 
payment of the filVoured few. A postponement 
which operates a total exc1~lsion : the property ce. 

dcd hardly sufllcil1g to the payment of the prefer. 
red creditors. 

Immoral fraud is not charged-legal suffices. 
I N ascertaining the character of the assignment, 

we ,,-ill be supplied ''lith a clue from considering 
its effect. If it secure the person of the debtor in 

Pennsylvania, it will secure him here. 

A VOL U N TAR Y assignment is 110 protection. 
1t is a legal fraud in filVour of certain creditors 
against the others. 
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~"ALL, 18,11. \V H"\. T may be the effect of the assignment, 
F u'st clIstnct. • . 
~ on the property here, IS not a necessary m. 

SDIONTON'S quiry, we are to'examine its effect on the person 
CASI.:. of the debtor. He came without a discharge, 

protected by his assignment only, and that, it is 
adm,itted, would be no shield in Pennsylvania. 

I T is said that a debtor may favour particular 
creditors. The right has been allowed, perhaps, 
on principles of humanity, 01' in favout of just 
debts, to exclude debts at law, not strictly ex 
debito justitice. I do not think that the practice 
should be encouraged. It is calculated to create 
confusion, uncertainty, and collusion. I see no
thing that will prevent the mischiefs of voluntary 
settlements and conveyances, but a general decla
ration, that they are all void, as against creditors. 
BracJ.:enridgeJ. in Byrdvs. Smith. 4 Dallas, 88. 

THE debtor, who, in fraud of his creditors, 
conceals or aliens his goods, enagella sus 'bienes, 

cannot make a cession of his goods: Cur. Phil. 

166, 11, 5. id. 406, 11. 3. 

A T R A D E R may shew a preference to a particu
lar set of his creditors, provided it be not done 
under the apprehension of an impending bankrupt
cy, and the property, which he sets aparts for the 
payment of those favourite creditors, does not ex
haust his whole estate, or approach so near to the 
whole, that the exception is merely colourable. 
But, if' the assignment be of the whole of his ef .. 
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feets, or thongh of part only, if in contemplation r: ALL .1 B 1.1. 
. FIrst dl stnct. 

of bankruptcy, it is fbudulent and VOId. Newland ~ 
Oil contracts, 382, 1 Burrows, 478, 481. 3 lYils. SUIONTON'g 

L 1 B CASE. 4·7. I Douglas, 85. Cooke's B. . 14·. 4 urr: 
2285, 2174. Cowper 117, 619. 

A CREDITOR expresses to his debtor his dissa
tisfaction at the appearance of his affilirs: a fort-

night after, the debtor, in contemplation of his 
bankruptcy, transfers to the creditor certain pro-' 

missory notes, as a collateral security for the debt, 
and the next day commits an act of bankruptcy. 
Such a transfer is fraudulent and void, as against 
the creditors and the policy of the bankrupt laws. 
The notes are the property of the assignees of the 

bankrupt, notwithstanding such transfer. 3 lIfass. 
Rep. 325. Locke vs. TFilllling. 

SHrILl modo ad cessionem haud 'admittendus 
qui bona in fraudem creditorum dissipavit ac de
coxit: quia cequum non est dolum suum quem
quam relevare; longcque ju~tius puniri eum q~i 

se se ita bonis exuit. Idenique dicendum in eo 
qui dolosi corradendo, ce1ando, il!.terventendo, ab
ducenclo res suas creditoris fraudat. 2 Yoet. p. 
664, n. 5. 

IN the Case of D. C. Stewart, chief justice Ni
cholson, of :Maryland, said, ." I have ahvays 
." thought that an assignment of propex:,ty to one 
" or more creditors, to the exclusion of others, in 
'~ contemplation of insol~ency, was an undue ai1d 

o 
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~"ALL. 18.11." improper preference, within the meaning of the 
} lrst chstnct. • 
~ "act of 1805. 2 Am. Journal, 192. I thmk the 

SDIONTON'S" most laborious research may be defied to pro. 
CASE. " duce a single instance, in which the assignment 

" by the debtor of his whole effects, to one or 
" more creditors, in exclusion of all the rest, has 
" been su~taincd, when the assignment was made 
" at a time that the debtor knew of his own insol. 
" veney, and with no other intent than to give a 

" preference. id. 189. 

Livingston for the insolvent. It would be too 
severe to say that, whenever there is a fraud, the 
party shall not be enabled to have the benefit of a 
c~ssion of his goods. 

THE assignment is legal or not. If legal, not 
fraudulent; if fraudulent, void: something or no- . 
thing. If legal it must protect, if illegal it cannot 
injure, for it is null and void: quod llultuJn est, 
nullum habet effectum. 

IN J.lfeeker's case, this court considered a ere. 
ditor as having acquired a hold on some property, 
which he considered himself exclusively entitled to, 
against the rest of the creditors. 

TH E creditor here ''1,'110 oppose~the insolvent's 
discharge, seeks that advantage, which he com. 

plains certain creditors in Pennsylvania have ob. 
tained: and this is asked of the court, in the most 
odious way, by requiring the detention of the in~ 
~olvent. 
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DEBTS arc always recoverable out of the pro- FALL "181 I. 
• I'~irst district. 

perty, never by torturmg the debtor's jJerson. ~ 
No suspicion of, no hint to, any reservation. SIMoNToN;a 

THE assignment is said to be legJ.Uy, 'not mo-
rally, fraudulent: not positively so, by taking off 
any part of the property from the stock, for the 
benefit of the debtor. 

NAT U R ALL Y, the debtor would secure such 
friends as helped him in the time of need, in pre. 

ference to shavers arid others. If so, the assignees 
arc entitled to the property assigned, and the insol~ 
vent, having no control over it, cannot be detained 
on account of it. 

IF A. indebted to B., after being sued to judg. 
ment and execution by B., go to C. and volunta

rily give him q warrant of attorney to confess 
judgment, on which judgment is immediatelyen
tered and execution levied, on the same day, on 

which B. would have been entitled to execution, 

and had threatened to sue it "Out, the preference so 
given by A. to C. is not fraudulent. I£olbird vs .. 

Anderson 8j' ala 5 T. R. 235. 

TH:ERE cannot be any doubt of the right ora 
debtor (and cases may be easily conceived in which 
it would be a duty) independent of the bankrupt 
laws, to give a preference to some. of his credi. 
tors, in exclusion of the. rest: and from' such a 
preference alone, the court \vould not be disposed, 

CASE. 
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~.\LL .18 ~ 1. hastily to in[<:r collusion, secret trusts, or medita-
FIrst dlstnct. . . 

. ~ ted frauds. Per Smzth, J. 111 Byrd "s. Smith. 4-
.. SlMONTON'S Dallas, 86. 

CASE. 
A FAIR voluntary conveyance may be goocl 

against creditors, notwithstanding its being volun
tary. The circumstance of a man being indeb
ted, at the time of his makir,g a voluntary COll

veyance, is no argument of fraud. The question, 
in every case, is, whether the act done is a bona 
fKle transaction, or whether it is a trick and contri
vance to defeat creditors. Cadogan vs. Kemzet, 
Cowper, 434, 475. 

IN the case of Nunll vs. IYilmore, lord Keny"on 
said that, putting the bankrupt law out of the case, 
a debtor might assign all his effects for the benefit 
of particular creditors. F or the consideration is ~ 
valuable one. 8 T. R. 528, Ne"'wlalld on contracts. 

By tIle Court. It does not appear material in 
tlus case, to ascertain the character and validity of 
the transfer, made by the insolvent to some of his 
creditors in Philadelphia. Admitting the fairness 
and legality of it, it is perhaps an obstacle to the 
cessio bonor,um of this territory; for by this trans
fer the debtor has deprived himself of the means of 
complying with the requisites of our law.' 

THE cessio bonorum is the relinquishment that 

:l debtor makes of all his property to his creditors, 
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when he finds himself unable to pay his 'debts. FALL 1811. 
First district. 

Civil Code. 294, art. 166. ~ 

IN the present case, the insolvent, "wizen he SDIOXTOX'S 

found himself unable to pay his debts, instead of C.\SE. 

surrendering his property for the benefit of all his 

creditors, did assign and transfer it all to a few of 
them. The liberation which the cession operates, 

is perhaps a reward held out, as an inducement to 
debtors, fairly to cede their property to all their 
creditors, and to deter them from sacrificing the 
interests of all, to the advantage of a few. 

THE cession, to be valid, must be 'a serious and 
filiI' one. Is that cession a serious and fair one, 
which is made of nothing at all, of a snuff box, or 
a few dcsl')eratc debts, while, a few days before, 
the debtor, 7.vhen he found himself unable to pay 
his debts, disabled himself to make a cession, as 
the civil code requires, by assigning all his proper
ty to one or a few of his creditors? 

By the act of 1808, ch. 16, which received the 
governor's signature on the 25th of March, an im~ 

prisoned debtor may obtain his release, br depo
siting in· the office of the clerk of the court, under 
whose process he was arrested, all his books and 
accounts (if he be a merchant or trader) and ob
taining an order for the meeting of his creditors, 
who may examine him on oath, on the state of his 
~ff~\irs, in presence of the court; and should the 

'/ 
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1:' ALL ,181,1. court be satisfied with the fairness and regularity 
.FlI'~t dIstrIct, , !. 'd fl' d' . 
~ of Ius books, tU1d two t l1r s 0 11S cre Itors, In 

SIMONTON'S number and amount, consent to his discharge, he 
Ct.Sl:. is to be released from all his debts. 

BUT, if that number do not consent, three com~ 
missioners arc to be appointed, to investigate the 
accounts and papers of the debtor; and on their 
report, the judge may, in his discretion, release 
him from confinement, on his assigning over all 
his property. 

No debtor may have the benefit of this act, 
unless he have resided one year in the territory and 
be in actual custody; nor if fraud be proven against 
him; nor if, in contemplation of the benefit of 
this act, he have, within three months previous to 
his arrest, assigned any part of his effects in trust, 
or as a donation or gift, mortgaged his property, 
confessed a judgment; or otherwise disposed of 
the same: all such assignments, mortgages, con. 
fe~sions of judgment, or giving an undue preflr

cnce to anyone or more creditors, in exclusion of 
other creditors, are void, unless at the time of 
such assignment, mortgage, or confession of judg
ment, he received a bona fide consideration there~ 

for. 

AN a~t of the same year, ell, 17, approved the 
31st of the same month, as a supplement to the 

above, excludes all bankrupts who have disposed 
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of funds, entrusted to them, in deposit, commis. 1!' ALL .181}. 
. tr t FIrst dIstrIct. 

SlOn, or us. ~ 

By the Civil Code, p. 294, s. 5, which was ap- SUWNTON':; 

d I d th 
. b • CASE. prove on t le same ay, e cess10 onorum IS 

defined as the relinquishment wilich a debtor 

makes of all his property to his creditors, when 
he finds himself unable to pay them. 

I T is declared subject to formalities prescribed 
by special laws. 

THE consent of the majority of the creditors 
in number and amount, relea~es the debtor from 
his debts. 

A Q..UESTION .prescnts itself. Do the provi
sions in the Civil Code, virtually repeal the acts of 
1808, ch. 16 (7 17 ? The latter was ~pproved on 
the same day as the code, and the former probably 
passed the houses after the code, and was signed 
by the governor six days only, before the date of 
the approbation of the code, which, from its bulk, 
must be presumed to have remained severnl day!'> 
in the governor's hands. 

,\V E imagine the code repeals neither of the acts 
cited; that they are some of those special laws, to 
the form~litics of which the cessio bonorum is dc
clared to be subjcct. Art. 169. 

IN this view of the case, these acts and the code 
are to be construed together, being in pari ma
teria, as forming one law. ' 
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!ALL.18~1. THEN, it is impossible to give effect to the tw5 
} H'st dl'itl'lct. 
~ first acts, unless the court declare that no debtor 
SDIO~TO:-i'S can, while in custody, validly make a cessio b0110-

CASE. rum under the Civil Code-for if a prisoner could, 
the two first acts would be of no force and effect. 

No debtor would ever seek the benefit of these 
acts, as they require very inconvenient formalities 

.. -the debtor must deposit his books, be examined 
on oath, truo thirds of his creditors must agree. 
If he have violated the trust of a depo~it, &c. he 

is to be excluded. Under the Civil Code the road 
is bro~d and easy: a simple cession suffices; the 
inconveniency of producing books, and of answer
ing on oath the questions of iInportunate creditors, 
is avoided-neither can any objection be .appre
henckd on the score of a violation of trust-the 
concurrence of a majurity of the creditors suffices. 

CON SID E R I N G, therefore, the two first acts as 
in force, and the only ones under which a prisoner. 
can procure his discharge, it. remains to inquire 
whether a person, who has not remained one year 
in the territory, and is therefore excluded from the 
benefit of these acts; may be relieved by the simple 
cession under the Civil Code. 

IF the Court be obliged to say that a person, 

\vho 11.1s been a resident o~ the territory upwarcls of 
one year, could not successfully have the benefit of 
a cession uncleI' the provisions of the code, it wilL 
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'be difficult 'for them to say that a stranger could ~ALL1.181.1. 
d · Tl . . . Ii FIrst t.Istnct. o It. lIS case appears a caSllS omlsslls, or ~ 
which it is not in the power of th(! court to pro- SIMONTON'S 

vide a remedy. . CASE. 

I 

HOMOLOGATION "DENIED.* 

PICKET t:t LACROIX vs. MORE. 

THE defendant had obtained a stay of proceed. 
If there 

ings: Livingston, for the plaintiffs, on affidavit be danger, 

that a number of negroes mortgnged by him, go.ods will be 
. sCIzed, not-

were concealed, and lIkely to be removed out of withstanding 

the territory, obtained an order of seizure, not- the stay. 

e, 'Withs~111ding the stay of proceedings. 

-,::.-
.FISliER t:t TAYLOR vs. HOOD . 

. ATTACHMENT. Depeyster, for the defendant, The dcbt 
• • cannot be 

moved for leave to disprove the debt, WIth a VIew ~ummarily . 

afterwards to pray for a dissolution of the attach- d~sproved, to 
dISSolve the 

mente attachment. 

By the Court. This cannot be done, for that 
would be to try the cause on a collateral issue. 

MOTION DENIED. 

* THE insolvent was afterwards relieved by a special 
act of assembly-June session, 1812. 

p 



114 CASES IN THE SUPERIOR COURT 

I,'ALL 11111. POLK vs. D UP L ANTlE R. 
}'it'st district. 

~ ApPEAL. The three judges held that if the 
- APP,cIal s,!-m

d
- word defillce be not endorsed on the answer to a 

Dlun y tne, . • " 
if difence be petItIOn for an appeal, the cause IS to be trIed sum-
not endorsed. marily on Friday, as in the case of an original suit •. 

Sec Rules of Court, art. 26 & 27, ante 8, 9. 

CHETV(.:t RELF vs. DELOGNY. 

No sum. THE Court, in this case, recognised and can. 
llUll:Y relief firmed the decision in Riviere vs. Ross, ante 46, 
agamst she- ., ., 
riff f<1iling to the three Judges bemg present, saymg, that if the 
bring money sheriff do not return an execution, make an in. 
into Com't.. • • 

suffiCIent return, or fall to pay the money leVIed, 
the party injured cannot gave relief, in a summary , 
manncr, so as to have judgment against the she: 
riff. 

Smith for the plaintiff. 

Cawle for the defendant. 

_.;:;.-

P LE;;tSANTS vs. ROSS.t 

Per~on, en- TH ~ petition stated th.:1.t the defendant, as sheriff 
~:~~~ w~~ levied an attachment against the goods of one Da~ 

witness 
against the-
detainer. t This, and the following case, were omitted in their 

proper places. 
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vis, on certain goo(h of the plaintiff. To prove F.H.L 181 J. 

the property, D,wis W,lS offered as a witness, the l'il'st district. 
~ 

goods having been entrusted to him, to bring them PLEASAXTS 

to New-Orleans and sell them on commission, a11(.l -iJ8. 

Hoss. 
left by him in the store of the person in whose 
hands they were att.'l.ched-but the Court (MAn.
'T IN, J. alone) rejected his testimony .. 

-,;:---
DAVIS VS. "'IITCHELL. 

THI s was an action on t,vo promissory notes. Party, who 

The defendant, after the day of the date and be- obtuins, time, 

Ii 
" cannot be 

ore that of payment, called llls credItors, from held td buil, 

whom he obtained a respite, and the proceedings f?r an ante-
nor debt. 

before the notary ,vere homologated. A motion 
was now made to discharge the bail. 

Livil1gston for the plaintiff. The defendant re
sists our suit, in consequence of a FOR C ED t'e

spite, which it is contended he has obtained under 
the 16th title of the Civil Code, 438. 

THE forced respite takes place, where the cre
ditors do not all agree ~ for then, the opinion of the 
three-fourths in number and in amount prevails, 
and if the judge shall approve such opinion, it 
shall be binding on the credito~s who -did not 
agree. 

BUT, in order that a respite may produce this 
effect, it is necessary that .the debtor should file a 
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:r:'ALL .18~ 1. true and exact schedule, sworn by him, of all his 
Fll'st dlstnct.. . 
~ moveable and Immoveable property, and of Ius 

DA VIS debts-that all the creditors be summoned-that 
'V8. the creditors called in, should swear to their debts, 

MITCHELL. ., • 1 1 ' 1 .and It IS provIded t 1<1t t lose w 10 do not swear, be 

not reckoned, so as to make a part of the three· 
fourths, whose opinion is to bind the whole. 

IN the present case, no true and exact sche. 
dule was filed for th~ debt, which is the object Of 
the present suit; and another debt, existing ~t 
the filing of t~le schedule and since discharged, 
was omitted. 

FAR THER, the plaintiff was not summoned
neither could he be, as he was not put down as a 
creditor. 

Duncan for the defendant. As the proceedings 
of the creditors before the notary, ,vere homologa
ted by the court, cvery thing must now be pre. 
sumed to have been regularly done. 

THE homologation is a solemn act, binding on 
all the creditors-it is a proceeding, as if it were, 
against all the world-all parties concerned are so. 
lemnly called to shew cause against it, by public 
advertisement. ,The records shew that three. 
fourths of the creditors consented, and how can 
this be 'gainsaid? This court has no chancery 
power over its judgments, neither can it revise 
them on a writ of error. 
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IN the case of Norwood vs. Leblanc, this court FALL 1811. 
. . First district. 

solemnly decided that the dIscovery of a receIpt, \J"'Y"V 

after the judgment is completed, would not autho- DAVIS 

rise them to re-open it. 
TJI E homologation has passed in rem judica

tam. 

TIlE stay of proceedings granted, at the time 
the defendant called a ~leeting of his creditors, is 

still in full force; and wou!d protect him, even if 
the homologation ,,-as set aside. 

IF the debt had ripened into a judgment be. 
fore the defend~mt's failure, the plaintiff could not 

at this moment take out a ca. sa.-much less can 
he have process to hold the defendant to bail. 

Livingston for the plaintiff. In order that the 
espera, (respite) which the creditors grant, may 
have effect, they must appear with their docu
ments. 6 Febrero 723, 110. 129. Perhaps, our 
Civil Code, instead of requiring documents, is 
satisfied with the creditor's oath. But as the espe-
1'a was heretofore void, if the creditors who granted 

it appeared without their documents, the respite of 
our 'code must be of no effect, if the creditors 
grant it, without an oath 'establishing their debts. 

THE schedule is made at the debtor"s peril. 
He shall not invoke a special clause in his filVOur, 
if he has 'not complied with the formalities which 

1.18. 

MlTCIIELL. 
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~ ALI. .18 1.1. the other clauses of the statute require, for the 
FIrst chstl'lct. • fl' d' 
~ protectl<?n 0 us ere Itors. • ' 

DAYIS THE defendant contends that we are to pre-
1\.1 'V8. sume that the notary did his duty: but a party 
~ ITCHELL. • 

who seeks protectlOn under a record, must shew 
tlnt it contains every thing that is essential to its 
validity. The notary is a mere ministerial officer, 
whose province it is merely to record wh .. ,t is pas

sing on, before him. 

THE express authority from Feurero, that the 
esjJera is void, if the formalities required are 110t 
all fulfilled, furnishes a fair induction, from which 
we are to conclude, that the respite mentioned in 
our code, is likewise vitiated by the absence of a 
material part of " .. hat the statute requires. 

FAR T II E R, the petition states that the defendant 
is about to depart. The crc~litors who granted 

the respite, did it in the expectation that the deb
tor would, in the meanw'hilc, remain within their 

reach. 
1'.1.'1 TERIA L irregularity avoids all proceedings. 

The l)laintiff, in this case, remains at full liberty 
to exercise his rights. 

By the Court. All proceedings having been 
staid against the defendant-his creditors sum
moned, by advertisement, to meet at the not,ry's 
office-time given-and the creditors called again 

to shew cause against the homologation of the pro-
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ceedings, and the homologation £.1irly obtained- ~ALL .181.1. 
. ., llrst dIstrIct. 
It IS, perhaps, Irregular to proceed for a debt con· ~ 
tracted before the call of the creditors. It is not DAVIS 

for the Court, at present, to say whether the ho. :-8 •. 
., ~hTC lIELY .. 

• "mOlogatlOn can by any, If any, by what, means be 
avoided: but surely, while it stanc~~ in force, it, 
must afford protection against all anterior debts, at 

least, so far as to protect the person in the lucan. 
time. 

BAIL DISCHARGED. 



CASES 

ARGUED AND DETERMINED 

IN THE 

SUPERIOR COURT 

OF THE 

TERRITORY OF ORLEANS . . -:::----

SPRING TER:\I-lS12-FOURTH DISTRICT. 

-+-
TERRITORY vs. DUROSSAT b' AL. 

SrRIN(;lS12. INDICTMENT for robbery, on one l\1ariann 
IV. District'L' S - d f I d opez, a pamar, 0 twer-ty mu es, an mer-

~s-chandize to the value of six thousand dollars. 

d,iction of the TH E robbery appeared to have been commit-
Court, ex- , 
tends to: the ted, on the public road, leading from JVatclzi.· 
/Sabine. taches to Nacogdoches, and west of the Ilia HOll-

do. ' -

I T was contended, for the defendants, that the 

place where the act was committed, was not with. 
in the ~imits of the territory, and consequently, 
out of the jurisdiction of the court. That the 
Rio Hondo" under the' former governments, had 

bcenconsidered the bounchry, and no jurisdiction 
was exercised by the present, beyond that river.' 
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The offence is alledged to have been committed SPRING 1812. 

. h . h f 7\1" h' h .. IV, District. 
In t e pans 0 .I'vate ztoc es: It IS necessary to ~ 
shew this fact, by proving it to have been com- TERRITORY 

,mitted within the limits of that parish, or, if there 'V8. & 

b ... b h' ha DUROSSAT e no lImIts establIshed by law, y s ewmg t tAL. 

jurisdiction had actually been extended. Some 
occurrences were referred to, and spoken of, as 
matters of public notoriety, and as historical facts; 
it was said, that a treaty which had met the appro-
bation of our government, had been formed be~ 
tween the Spanish governor Herrera, and general 
Wilkinson, by which it was stipulated that the 
tract of country between the Rio Hondo and the 
Sabine, should be considered neutral ground; and 
that, in consequence~ Wilkinson had proceeded, in 

conjunction with the Spaniards, to· remove the 
settlers. The grand jury are sworn to enquire 
for the body of the district, but if the scene of the 
robbery was not within the parish of Natchitoches, 
.which forms an integral part of the district, al
~hough'it might .bewithin the bounds of the terri-
tory, yet not being included in the district for 
which the grand jury is selected, they have no 
right to find a bill, and a court has no right to act 
on a bill so found. Davezac, lYallqce, and Low 
for the defendants. 

Brackenridge for the territory. The question of 
?oundary, or limits of a territory, is a political, not 

Q 
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SPRING 1812. a legal question. 1 lIIartin151. The government is 
IV. District. 
~ the proper power to declare the limits of the coun. 
T~RRI1:0R y try over which it l)resides, or to settle them with 

D -U8. & fbreign nations by treaty. 'Vhen this has once, 
URDSSAT • 

AL. been done, no subordinate power or department is 
competent to the examination of the justice or 
propriety of such act, but all must implicitly ac· 
quiesce. By an act of Congress, erecting this ter. 
ritory into a state government, the boundary is 
fixed at the Sabine; this is not, however, extend-

ing the limits of Louisiana, but a declaration that 
Louisiana, 'under the territorial government, doe,S 
extend, at least, as. far as that river. This was 
made previously to the commission of the offen
ces charged against the defendants; and if the· 
question, as to the boundaries of the territory, was 
otherwise doubtfu1, it would be wanting in respect 
to the supreme power of the land, to disregm-d 
this solemn declaration. But it appears that in 
various instances, jurisdiction was actually exer
cised, beyond the Rio Hondo, by the civil magis
trate; so that, even if this were to be considered 
the criterion, no doubt can arise. It must, how· 
ever, be observed that there has not been produced 
any official authentic documents, or in fact evi. 
dence of any kind, to prove that the Rio Hondo 
had been fixed upon as the lin~ between for~er 
governments, or between the United States and 
Spain; nor, indeed, is it uUedged to have been en: 
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tered into by persons duly authorised, . or to be SpnIN~ 18.12. 

1· 1 h' d d' f IV. Dlstl'lCt. any t ll~lg more t lan t e. private .un erstan mg ~ ~ 
subordmate officers of eIther nation. . TERRITORY 

I T is not material that the place, where the act 'V8. 

• 11 . b DUROSSAT & 
IS a edged to have been committed, should e a .AL. 

part of the parish of Natchitoches-it is sufficient 

if it be within the territory of Orleans. This 
Court is appoin~ed to preside over the territory, by. 
the government of the United States, and no sub. 
divisions into districts, by the territorial legisla-
ture, can possibly have the effect of abridging the 
power, or jurisdiction, given to it by Congress. 

The Court, MA THEWS, J. alone. The Court 
has jurisdiction-because the sovereign power 
has exercised. the right of legislation over the 
tract of country, on which the offence was com
mitted. 

THE executive of the United States has ex-

tended its authority, by ordering its army to oc
cupy the ground, and not to permit the Spaniards 
to advance on it. 

THE jurisdiction of the Superior Court is CQ

extensive with tbe territory-the offenders, there
fore, could be tried here or in any other district, 
where a jury could be procured according to the 
laws of the territory. This being the nearest, IS, 

therefore, the most proper district. 
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SPRIN~18.12. THE sovereign having legislated for it-the 
IV. Dlstnct. • 1...' •• 
~ executive uavmg acted on It-the Judicial autho-

TERRITORY rity must be exercised, in order that government 

D
"lJ8· may be completely carried on. The other pow-

UROSSAT & 
AL. ers of government having acted, it does not be-

hove the third to enquire into the legality of their 
act, 

Ex. ret. Brackenrige. 



CASES 

ARGUED AND DETERMINED 

IN THE 

SUPERIOR COURT 

OF THE 

TERRITORY OF ORLEANS. ____ ~:t-----
SPRING TERM-1812-FIFTH DISTRICT. 

-.-
.I1UZ.I1N'S C.1SE. 

HE w'as summoned as a juror to this court, SPRIN?lSY2. 

fi h f A ,1_ d' di I V. DistrIct. rom t e county 0 tuU\.apas, an conten ng t lat ~ 

~ had been illegally summoned, prayed to be Juror dis

discharged. c?arged, on 
Ius own mo-

By the act of 1810, ch. 10, sect. 4, parish she- tion. 

riffs are directed to send every year, in the month 

of January, to the sheriff of the Superior Court 
district, a list of the persons in the parish qualified 
to serve as jurors; and the sheriff of the district is 
required to write their names on ballots, to be 
kept in separate boxes, one for each parish, and 
in proper time to draw out of each box, the re..., 
quisite number of. ballots. 
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SPRIN.Gl~12. IN the following year the county of Attakapas 
V. DIstnct. d' 'd d . . 1 
~ was IVI e mto two pans les. 
AUZAN'S In the month of March, the return from one of 

CASE, those parishes, was made to the clerk of the Supe-

rior Court: and the sheriff of the district, not no
ticing the division of the county, placed the ballots 

from both the parishes into one box. 
ON this statement, the correctness of which was 

admitted, Auzan asked to be discharged. 

Davezac, in support of the motion. The juror 
was not legally summoned, and is therefore entitled 
to his discharge. The act requires parish sheriffs to 
send their lists to'the sheriff of the district in the -
month of January. The parish sheriff has made 
his return to a wrong-person, a~d in a wrong time; 
and the district sheriff has, by mixing together the 
names of the persons, returned from both the pa· 
rishes, into one box, prevented that equal propor. 
tion of jurors from each parish, which the law 

contemplates. 

1. Baldwin and Porter, contra. No juror can 
object to the return made by the sheriff. Challen
ges are to be made, either to the array or to the 
polls, by the parties only, and at the trial. 

THE time of the return is not material, provi
ded it be anterior to the drawing. 

TUB returns, in this case, having reached the 
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sheriff of the district, the Court will not inquire Sl'RIN.G 1 ~ l~. 
. . l' 1 1 h V. Distnct. whether they dId so (Irect y, or w let er through ~ 

the medium of the clerk, whose office is, perhaps, AUZAN'~ 

the most proper place of deposit, for returns to CASE. 

be made to the sheriff, when he is from home, as 
. he often is, executing writs. 

IN examining the returns, it appears the parish 
had its full proportion of jurors, and rather more. 

By the Court, * It is every day's practice to 
discharge, on his application, a juror who is su' 
perannuated, who lacks any of the requisite quali~ 
fications, or who has not been regularly summon· 

edt 
A s the sheriff of the district had the returns 

from the parish sheriff, at the time they were to be 
made use of, the delay of the latter was, perhaps, 
thereby saved-and it is surely immaterial whee 
ther the returns be enclosed to the clerk, to be 
handed to the sheriff. 
• THE error of the sheriff of the district, in pla
cing into one box, the names of the jurors of both 
parishes, which the law ,requires to be kept in se. 
parate ones, is fatal. If the 'parish from which 
the applicant comes, had its full proportion ana 
rather more, it follows that the other had rather 
less than its own. 

JUROR DISCHARGED. 

~ MARTIN, J. sat alone, d~ring this term. 
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SPRING1812. COLLINS vs. NICHOLS t!t AL. 
V. District. 

~ I. Baldwin, for the plaintiff, offered in evidence 
Copy of cobn. an authenticated copy, made by the parish judge, 
vey"ncc y , . 
parish judg.e, of a conveyance of property, sold under execution 
111 a cCl.rllt·aUldn in pursuance of the 26th section of the act of casc, • 
nm~ible. 1807, ch. 1. 

lIforse for the defendants. It cannot be read. 
This act provides that sales under execution shall 
be made, as prescribed by the act of 1805, ch. 
46, sect. 15, which refers us to the act of the same 
year, ch. 25, sect. 10. 

THIS latter act provides that the sheriff shall 
deliver, to the purchaser, a conveyance, which 
shall be recorded by the clerk; and a certificate 
that the same has been recorded, being endorsed 
on the original, the same shall be admitted in all 
courts, as evidence, without further proof of the 
execution. 

THE original then, and not, while it exists, a 
copy of the record, is the legal evidence of the' 
conveyance. 

I. Baldwin, in reply. The Civil Code, 238 
art. 234, provides that the copies of the acts, 
which are certified true copies from the originals 
by the notaries, who are depositories of such ori. 
ginals, make proof of what is contained in said 
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originals, unless it be proved that such copies are S~RIN.Gl~12. 
• \ . DIstrIct. 
mcorrcct. ~ 

By the act of 1807, ch. 1, sect. 16, parish 
judges act as notaries. 

;. By tlte Court. The evidance is inadmissible. 
The Civil Code refers only to copies made by no
taries who are depositaries of the originals. In 
this case, the conveyance is ordered to be recor· 

ded, and the original returned to the party. If 
the clerk gives a copy, it must be presumed to be 
taken from his record book, and then it is only the 
copy of a copy. 

THE act of 1805, ch. 25, sect. 10, positively 
says the original shall be admitted as v.idence. 

CONVEYANCES taken by notaries public, arc 
written and signed in their books. They, there
fore, cannot be carried to court, without bringing 
the whole book 'Or tearing off the con veyance. On 
account of the great inconvenience, and the risk 
that would attend the removal, the law allows the 

production of an authentic copy. The original 
being accessible to both parties. But in the case 
of a conveyance, which remains in the possession 
of the party, a loose paper, it is proper and conve-
nient, and the law requires, that the original should 
be brought forth. 

COpy REJECTEIh 

R 

COLLINS 

'V8. 

NICHOLS &;. 
AL. 
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SPlll:w181J. Tnt plaintiff suffered a nonsuit, and obtained 
V. District. 
~ a rule to shew cause, why the nonsuit should 110t 
COLLINS be set aside, relying on the following cases. 

'liS. o. PLAINTIFF h.avinz been nonsuited, for want 
NICHOLS 0<. <.J 

AL. of evidence, nonsuit set aside. Van VeclttelZ VS. 

Graves. 4 Johns. 407. 
A nOll pros. being entered by consent, ,vas set 

aside. German vs. lVai71wright. 2 Dallas, 266. 
NON SUI T set aside, party being surprised. 

StejJhellson vs. lIfortimcr. CowjJer, 80~. 

Porter and J.V/orse, shewing cause. A voIun

tarynonsuit cannot be set aside., The suit here 
W.iS abandoned, by choice and desire. A distinc

tion is to be taken between the cases, in which the 

party is nonsuited by the court, and those in which 

he willingly submits to a nonsuit. In the first, 
the party may say the court has erred. In the 

latter, he cannot complain, for the nonsuit has 

been taken as a beneftt: for the plaintiff cannot be 
nonsuited without his consent. 2 Binney 234, 
Gerrard \"s. Ilcttcll. 

EV1:R Y plaintiff must come to trial, prepared 
for action, on the strength of his proofs. No par
ty shall tuke ad vantage of his own negligence in 
not keeping his deeds, which in all cases ought to 

be produced. 2 Gould's Esp. 485. tit. Evidence. 
THE R E cannot be a case more in point, than 

that of TlzomjJSOll VS •. Thompson, 1 Haywood 405. 
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The plaintiff moved to set aside a nonsuit suffer. SrRIN? 1 ~ 12. 

1 . I 11ft' d h d V. lhstnct. ed, because at t lC tnal le l~K 0 ere t e atteste ~ 

copy of a bill of sale, without accounting for the COI.LI~S 

original, and had been nonsuited, finding himself N 1)8. C. 
, lCHOLS ." 

surprised. Taylor, J. said this is not a nonsuit by .. "-I.. 

surprise, but sua ncgligcntia, and it ought not to 
be set aside. 

IN Arrington's ad. vs. Coleman, the deposition 
of a witness was rejected, because he "ras surety 
for the costs of the suit-and 111' Coy, J. refused 
to set the verdict aside. 2 fIay'Wood, 300. 

IN .~l11rray (9' .. lfurray vs. llfarsh 0' ;]Iarsh, 
Marshall, C. J. and Porter, D. J. held that if,the 
plaintiff, supposing himself re~dy, press for a trial, 
and it is found that the testimony he relied upon, 

cannot be given iil evidence ~s he expected, and 
he be nonsuited, the allegation of surprise shall not 
prevail to set aside the nonsuit. Id. 290. 

By the Court. No case is adduced, in which 
a nonsuit was set aside, when the party was not 

led to a submision to it, by an error of the Court. 
In the case of Van Vechten vs. Graves, the Supreme 
Court held that the judge, who tried the cause, 
had erroneously decided that notice from the plain
tiff, was necessary to support the action, ,vhile 
they held the assignees were the proper persons to 

give the notice-the plaintiff having, therefore , 
}Jccn guilty of no latches: was relieved from the. 
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SrRIN~18.1:2. inconvenience, in which he had been compelled to 
V. DIstrIct. I h' If b 1 fl' d ~ pace Imse, ytle error 0 t lC JU gc. 

COLLINS IN the case in Dallas, Jhc, non pros. ,vas set 
V8. aside on terms, acceded to by the party moved 

NICHOLS &: • , 
AL. agamst. 

IN the case out of Cowper, the Court of King's 
Bench was of opinion that Mr. Sergeant Sayer, 
who had tried the cause, had erroneously held that 
the plaintiffs could not bring the action in their 
own names-and thereupon the nonsuit was set 
aside. 

THERE being no case within the knowledge of 
the Court, in which a nonsuit suffered by a plain
tiff, through his own neglect, or the unskilfulness 
or mistake of his counsel, was ever set aside; and 
the cases cited by· the defendant's counsel, especi
ally those out of Haywood, referring to instances 
in which the bench eITed-the Court, however 
unwilling to see the plaintiff turned round and 
compelled to bring a new action, must say that 
the nonsuit ought not to be set aside. 

MOTlON DENIED. 

GUIDERY VSr GUIDERY. 

On a decree AI'. . 
for the wife, ALIMONY. Iter a decree for the wIfe, Aforse 
a sale will not moved that the property distrained, should' be sold 
be ordered . 1 . 
~x Ilatt!:. to satlsfy her c aIm. 
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By the COllrt. This cannot be ordered with- SPRIN? 18.12. 
V. DIstnct. 

out notice to the husband. ~ 

Johnson for thc defendant. 

--.::,--

BROUSS.IJRT vs. TR.dH.!lN b' .I1L. 

GtaDERY' 

1)8. 

GUIDER\,. 

Tn E petition stated that the plaintiff bought a If plea be 

tract of land, from the defendants' ancestor, and o~errulcd, no 
• tnal can be 

that they had dispossessed him. He claImed a had, till un-

restoration of the land, or damages. swcr filed. 

THE defendants pleaded that they were 110t 
bound to answer, because the matter had been 
settled in a suit, determined in New-Orleans at a 
former term. 

The Court, MATHEWS, J. alone, had over
ruled the plea. and ordered the cause to be con
tinued. 

, 
THE cause being called, it appeared there was 

no answer filed. 

Porter, for the plaintiffs. The cause ought to 
be tried: nothing remains but to assess thc da
mages . 

. Lewis, for the defendants. Thc' plea having 
been overruled, the suit remains to be tried on the 
merits. It cannot be tried without an issue be 
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SPRING 1812. made up, and that cannot be done without <Ul <UI· 
V. District. 
~ s\ver .. 

BRUUSSAIlT 
7)8. 77ze Court being of that opinion, the plaintiff's 

. TRAHAN & counsel entered judgment by ddault; the plea 
AL. h:lVing been ov(;rruled upwards of one year. 

-_.:::---

LAMBERT V5. MOORE. 

Appeal bl'o'l ApPEAL. The transcript of the record was 
wI~hout a ~i-filed but no cit.,tion was returned, therefore the 
btlOn dIS- ' 
missed. appeal was dismissed; the act of 1807, ch. 1, 

sect. 20, making it the duty of the appellant to re
turn the petition of appeal, the transcript of the 
proceedings, with the citation on the return day. 

I T was said the same decision had taken place, 

in thc· cases of l'rf'Donald vs. AlurJl/ty and I-Iar
tosder vs. Gregg. 

Sutton, fOl~ plaintiff .. I. Baldwin, for defendant. 

P ERILL.1T 'is. TIFFANY . 

. Party pl'~y- Tn I S suit having been before continued, on the 
mg a contin- . . 

. u:mce, need motion of each of the partIes, the defendant prayed 
not state the for a continuance on the ordinary affidavit. 
f.lct to be 
proved. 

Porter, for the plaintiff. The affidavit IS lll. 
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sufficient, as the filct intended to be. proved, is not Srullw 181~. 
Y. District. 

stated. 

I 1 b 
PERILI.AT 

Parrot, for the defendant. t neel 110t c St1. 1M. 

ted. The Court, indeed, when a suit is continu~ TIFF."-N,. 

cd often, may require the applicant to satisfy them. 
of the materiality of the testimony expected to be 
drawn from the absent witness, so -as to afford the 
adverse party the opportunity of trying the cause, 
by admitting the fuct, if he chooses. But this is 
never done till thc Court demand it. 

CONTINUANCE GRANTED. 

WEEKS n. DEBLAXC. 

Tn E plaintiff' residing at some distance, viz, in Dcd. jlot. on 

the county of Feliciana, his agent was permitted to affidavit of au 

k 1 h b
· .. agent. 

ma 'e t IC neeess~1ry oat ,to 0 'tam a commiSSlon ' 
to examine witnesses. 

Jlforse, for plaintiff. Porter, fur defendant. 

-,::.-

LEFEVRE vs. BROUSSARD. 

Appeal [1'0:-11 

Ar rEA L from a judgment of nonsuit. a ll'lIlSlIit. 
The mIne 

Porter, for the appellee. The appeal cannot?f the l?atter 
• In dlsputc 

be sust'lmcd. The act of 1807, ch. 1, sec. 19. t~,~;cn us st~c-
authorises appeals in cases of final judgment. A ted, u?lcsc" 

especially 
contradicted. 
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SPRING 1812. judgment of nonsuit is not final-neither will the' 
v. District. k . f' b 1 
~ Court ta -e cogmzance 0 a 5Ult clow 100 dol ars. 
LEFEVRE The costs in the present cause do not exceed 17 

7)8. dollars. 
BIlOUSS.\IlD. 

Johnston, for the appellant. A judgment of 

nonsuit is final in the case, and the sum in dis. 
pl:lte, and not that which is recovered, gives the 
jurisdiction. 

By the Court. An appeal surely lies from a 
judgment of nonsuit. If it was otherwise, the 
party injured would be without a remedy. For, 

. although he might bring a new suit, the Parish 

Court would likely give the same judgment. 

IN ascertaining the value of the matter in dis. 
pute, we cannot travel out of the pleadings, and 
when the defendant has not, ill his' plea, averred 
that the value is below that mentioned in the writ 

or petition, but so small that the Court has no ju
risdiction, he will be prevented from availing him
self of this' objection, which is only to be noticed 
in a plea in abasement, when it goes to the juris
diction of the Court. 

LIKEWISE, if an appeal be prayed, and the 
matter in dispute be really of so little value, that 
an appeal does not lie for it, the appellee must set 
forth this matter on the record, so that the appel-'.;; 
1<1nt may take issue on the fact-otherwise the 
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Court will t:.ke it for granted that the nlue of the S~n~;G 1 ~ 1 Z. 
t \ • lll::,lrl~t. 

obj~ct is fairly ~t.ltcd by the original petition, and ~ 
'will sustain the. appeal. . LEl'EVHE 

THIS opinion is supported by the argument of n V1. 
ROU55AnD", 

th~ Sup~rior Court of NOI·th Carolina, in giving 

jndgine:lt ill an anonymous case. :2 I-layw. 71. 
County courts there arc ousted of juri.sdiction in 

all suits under 201. The plaintiff had a verdict 

for less than 201. and the County Court nonsuited 
him. He appealed, anti the jury above found a 
verdict, for upw<mls of 201. the interest ari:"ing 

penclin~ the suit l}llving increased his demand. ; 
The ddc'ndant rcsistt'd entering the judgment. 

on the ground tlut the County Court had no ju
risdiction ofth-:: ca~c, at the inception of the suit, 

.Lll' Coy, J. and llaywood, J. said-the (Lfc'ndant 

::.hould have pleaded that the sum, really due to 
the pbintin~ \\".1S under 20l. at the time bf the ac
tion commenced, and then the jury would have 
been bound to find t!1e value at the commencement 

of the action, as well as the value at this day, and 

the judgment of the court would have been against 

or in favour. of the plea, according with the "cr
diet. Such plea would have admitted the execu
tion of the instrument, and questioned ,only the 
quantum. 1 fVils. 19, 20. Had the plaintiff taken 
a writ of error upon the judgment of nonsuit, the 

Court could examine the record, to see wheth-::r 
S 
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SrRING1812 
V. District. 

~ 
LEFEVRE 

7)8. 

BROUSSARD. 

CASES I}J" THE SUPERIOR COURT 

the County Court had given a proper judgment: 
but, having appealed, it is to be taken that the 

complaint against the decision. below, regards 
some mistake of the jury, and then there can only 
be a 'new trial by a jury here. The safest way, 
therefore, must be to plead to the jurisdiction, and 
tie up the enquiry to the value of the demand, at 
the time ,vhen the action is commenced. 

IN the present case, the appellee might have 
'placed'the point he insists upon, on the record, 
which would have enabled the appellant to contra. 
dict it, and the Court to pronounce with safety. 

'The objection, not appearing in the pleadings, 
cannot be noticed. " 

ApPEAL SUSTAIN ED. 

HAYES ys. BERWICK. 

S • h THE plaintiff claimed a tract of land, bv right pams gov- J 

ernors' 01'- of succession from her husband, in the defendant's 
del'S, prove' . 
themselves. pos~esslOn. 

Long ab- To prove the husband's title, a petition for the 
sence, when 
evidence of land, addres~ed by him to governor De Galvez, 
death. was introduced with the governor's cumo pide or 

fiat. 

By the Court. Papers of this kind are con

sidered as records, and. prove themselves, altho' 
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no seal was ever affixed to, any of them. Such SPRING 1812. 
V. District. 

papers being, in general,.the only evidence which ~ 
settlers had of their titles under the Spanish gov- HAYES 

ernment, it being very seldom the case that the V8. 
BERWICK. 

incipient right acquired by the governor's signa-
ture, ripened into a formal grant. . The governor's 
signature proves itself-being of sufficient noto-
riety, without the addition of a seal. It has been 
the prJ.ctice of the Court of this coun!ry, since the 
establishment of the Amer:ican governmen~ to 
consider these papers as entitled to the same credit 
as grants. 

THE plaintiff then offered to prove the death of 
her husband, by witnesses who were ready to tes
tify that he, left the province of Louisi:ma, about 

twenty years ago, for one of the northern states, 
intending to collect some property and return im
mediately, and that he has never been heard of. 

Porter, for the defendant. This evidence is in

admissible. Long absence does not authorise the. 
presumption of the ancestor's death, so as to au· 
thorise the heir to enter upon the land. 

THE Civil Code provides that, where a person 
shall not have appeared at the place of his residence, 
and shall not have been heard of for five years, his 
presumptive heir, at the time he ,vas heard of for 
the last time, may, by administering the proof of 
this fact, cause himself to be put, by the compc4 
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SPRI~G l81~. tent judo-e into provisional possc%ion of the c' 
V. District. :") , . . 
~ tate, WhlCh belonged to th~ absentee, gWll1g seeu-
H.t YES rity for the faithful administration thereof. Civil 

V8. • Code 16, art. 9. . 
IleR ',n c!{' 

T II E estate docs not seem to vest absolutely in 
the heir,. till thirty years after he may haye obbin~ 
eel provi~ional p'osses~ion, or after one hundred 

years have daped sinee the birth of the absentee. 
Ie!. 18, art. 19. 

I, Baldwin, for the' plaintiff .. The party, in the 

present c::ts~, went away long before the adoption 
of the Civil Code, and possession was taken when 
the principles invoked by the defendant's counsel, 
were not yet established. 

By the Court. 'Vhat we caU the Civil Code, 
is but a dige~t of thc civil law, which regulated 
this country under the French and Spanish mo

l13.I'chs. . It is true, some new principles have been 

intercabted, and others abrogated or omitted. 
By a maxim, consecrated by the best authori

ties, eyery absentee, whose death is not clearly an~ 
precisely established, is presumed to live until the 
age of one hundred yea~s; that is to say, the most 
remote period of the ordinary life of man. 1 Deni

sart 13, Verba Absens. 
. A~ absentee is presumed to live till the con
trary is proyed: othe;rwise the absence must be 
such, that the life of a man, who may live one 
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hundred years, should be presumed to have end- SPRnw 1812. 

1 ' D ' 13 TT , 1b V. Ijistrict. 
C(. l.1'errzere ,r eroo.l. sellS.' ~ 

DE A THis never presumed from abscncc; there

forc, he who claims an estate, on account ~f a 

man's' death, is always held to prove it. An ak 

scntee is always rcputed living, until his death be 
• proved-or until one hundred years have elapsed 

since his birth. 2 Ferriere, 226, Verbo .:.l1ort. 

A L T II 0 UGH a man be absent, and there be no 
account of him, his death is not to bc presumed: 

they db not proceed to the di\'ision of his estate, 
for he is presumed to live one hundred years., i 
Pigeau, 2. 

T II ESE principles are dra\Vl1 froin the Roman 

law. Placuit centum annos tuendos esse muni

cipes, quia is finis vitte long(rei IlUmanis est. jJ. 
lib. 7, tit. 1, b. 56. Centos annos observandos 

esse constat, qui finis vitte longissimum est. Id. 
lib. 33, tit. 2, I. 8. Non aliter a~tionem fini-
1'i cOl1cedi~nlls, nisi centum annorum curricula ex

cesserint. Cod. lib. 1, tit. 2, 1. 23. Steculum 100 , 
a1l11OrUm spatium longissimte vita: in homine esse 

refert. Plin. 11, c. 37, !Tarro 5. 

EVIDENCE llEJECTED. 

HAYES 

'lI8. 

BERWICK. 
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SPRING 181 Z. 
V. Disldct. 

DELAHAYE VS. PELLERIN .. 

~J THE plaintiff had heretofore brought a suit'-in 
A sui~ flor the P<~rish Court, against the dcfend.~nt, for the 

a nCI'ro c{ ( ~l-

m<.g~s, '5h:.I1 recovery of a negro slave, and damages for the 
bar one fur 1 • lb' I . d l'. h 
ddma~cs: aetentzou, am a tamc( a JU gmc:nt lor t e restora-

tho' nothiag tion of the slave; nothing being said as to the 
be s .. id as to l ~l'l b' f h . them in the (, amages. le 0 ~ect 0 t e' present smt, was to 
first judg- recover damages, the slave being restored. 
IUent. 

THE Court- held that the suit in the Parish 

Court was a complete bar, being broughtfol' the 
slave and damages. That suit being at an end, 
the judgment was co}nplete, or not. If it was 
not, the judgment must be completed below. If 
complete, it must forev~r be a bar. 

MA R TIN, J. being alone on the bench, took the 
case to New-Orleans, to be considered by LEWIS t 

J. who concurred in tllls opinion. 
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ARGUED AND DETERMINED 

IN THE 

SUPERIOR COURT 

OF TIlE 

TERRITORY OF ORLEANS .. 

-_au ';::.CI'Z __ 

SPRING TER~I-1812-SECOND DISTRICT. _t_ 
, 

LIVAUDAIS vs. IlENR Y. 

A NEW trial was moved for, on the ground SPRING1812. 

that the defendant, sometime before the trial, had II. District. 

obtained a stay of proceedings, 'and made a ces~ion ~f . 
I /lende1it~ 

of his goods to his creditors. The motion was lite a stay be 

overruled, as the defendant had gone to trial,' and or~ltercd, andd 
SUI procce , 

had taken his chance of obtaining a verdict, and as no new-trial 

it did 'not appear that the proceedings, against the ::~~,l be gran

creditors, had been continued. 

-'::'-

CURACEL V5. COULON. 

A . . 
Sumner, for the plaintiff, moved for leave to shall p:~~tl~~ 

amend the petition, by striking out the name of amended, by 

I d . . h f G' substitutinp" Curace, an msertmg t at 0 aneson. another .... 

name. 
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SrllIN?18.12. By the Court.* This cannot be done. Itwould 
II. DlstrlCt. t b l' b 1 . . • 1 
~ no e an~enc mg, ut ma,ung a new petItion, am 
CURACEL consequently making a new suit. If that could 

VB, be allowed, the names of both Ixirties could be 
COULON. 

changed, conscqucntly an entire new suit substi-
tuted. In this way, a party, ",rhose right of ac
tion was lost by prescription, could, by en graft
ing his action upon another, brought some time 
before, depriYe the defendant of his right, if 
he could find'any suit standing against him, and 
obtain the plaintiff '5 leave to substitute his own 
name by an amendment; and afterwards, by ano
ther, change the nature of the action. 

I T is true, parties are often added by leave of 
the Court-but this is very different from substi-

tuting a new plaintiff, in the room of the original 
one. 

:MOTION DENIED • 

. 1'rIOLLERE va, BAYON. 

A suit can- ' TH E plaintiff had judgment below, and the de
nO.t be. dis- fendant appealed, signing himself the petition for 
IDlssedm the 
vacation. the appeal. 'The papers were brought up, but, 
If appeal be in the vacation, the defendant's attomey below or-
abandoned, d d h' I k d' .. f I execution ere t e c er to enter a IsmlSSlon 0 t lC ap-

shall not is- peal, which was done. 
sue from the 
Court above. ---------------------

It MAll TIN, J. sat alone during this term, 
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THE defendant; read an nffidavit, stating that SPRIX.GI~IZ. 

I '1 I II. Dlstnct. le mel employet no attorney to prosecute t le ap- ~ 
peal-moved that the Court should order thc clerk. l\IOI.LEIl~ 

to rescind the enti'y, and th~lt the causc migl}t bc 1!·~. 
B.n-ox. 

rciJl~tatc(1. 

IJojJkins, for thc plaintiff, opposecl the reinstatc· 

ment of the suit, on the ground that two terms 
had intervened sincc the dismission. 

B!J tlze Court. A snit cannot be dismissed 

"'ithout the lca\'c of the Court. In term timc, a· 

dismission, on payment of the costs, is generally 
entered, ",hile the Court is open, as a matter of . 

course, without any formal leaye being asked: 
leave being IJrCsul11cd. But, hm,'cvcr irrcgular 

the dismissiOll ma5' have been, the suit is now dis· 
contiuecl-the parties, two terms having intervened, 
are oat of Court-the cause cannot be reinstated. 

:MO'rION DENIED. 

1. Baldwin, for the defendant, shewing that 

since the dismission, execution had issued from 
this Court, prayed a sUjJersedeas. 

By t!le Court. It must issue. The Parish 
Court is oust<:cl of all jurisdiction in the suit, af~ 
ter the filing of the petition and the execution of 
the bond. The <lct of 1807, ch. 1, s. 19, directs 

th:1t "whenever any petition for an appeal shaU 

T 
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SPRIN~18.12." be filed, ru1(l a bond' executed and given, .tIl 
II. DIstnct. ., 1 . . 1 P . 1 C 
~ "proceedmgs 111 suc 1 smt, 111 t lC arls 1 ourt, 
l\10LLERE "shall cease." The appelke is to take his reme. 

118. ely upon the bOlle1. . 
B.HON. 

\VUIT ORDERED. 

JIUBB.1RD 15 HOPKINS n. B,,1LDWIXI5 BL.4.A".. 
eH.iN-D. 

Whether the TIl E plaintiffs, having sued out an order of sei. 
sher~fr:s zure, under which the l)rol)erty of the defendants 

commlSSlOn 
be due, on an was taken, they filed an answer, and an order was 
Ol'dCI' ~f sci- obtained lor the susI)ension of the sale: the cause 
zurc, without 
a sale. was tried, and judgment being given for the plain-

tiffs, the defendants paid the amqunt of it, before 
~my writ issued for the sale of the property seized. 

Hopkins, on the behalf of the ~heriff. Before 
the property should be restored, the defel1.clants 
should pay his poundage, u~der the act of 1805:' 
cl~. 49, which provides that the sheriff shall be en
titled to receive the compensation specified in the 
act of the same year, ch. 36, s. 3, for the levying 
monies by writ of fieri facias, in all cases where 
the money shall not be paid within seventy-two 
hours from the time the said writ of execution 
shall have been served. A writ of seizure is as 
completely afieri facias, or writ of execution, as 
that which issues after judgment in Court. 
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L Baldwin, for the defendants. A writ of sei- SPRI~G 1 ~ 116. 
• • • ., c: 1 ll. Dlstl'lct. 

zure IS the ongmal process, 10 a smt Lor t le re- ~ 
covery of money, secured by mortgage. If the HUDDAItD '& 

. hI' HOl'KINS parties disagree on their respective ng ts, t 11S vs. 

mode of instituting a suit, is the only proper one. BALDWIN & 

More than seventy-two hours must elapse in eve- ELANCliAltD. 

ry case, before the controversy be determined, and 
according to the proposition advanced, the defen-
dant must ever be mulcted. If he succeeds, surely 
he must get rid of the poundage; the rule must 
be the same if, during the pendency of the suit, 
and even afterwards, the matter be settled in any 
manner that renders a sale unnecessary. 

- By the Court. \Vhatever may be the com
pensation due to the sheriff, when a writ of sei
zure is proceeded upon un~il the property is actu. 
ally sold, he has no right of poundage till then. 
Surely he must Je remunerated, for his pains and 

,responsibility in seizing and keeping the property. 
The act of 1805, ch. 36, did not allow any poun
dage to the sheriff, on a writ of fieri flcias which 
was not followed by a sale: and the act of the 
same year, chap. 49, which allows poundage when 
the money is not paid within seventy-two hours 
after the writ is served, must be construed strict
ly, and confined to writs of fieri filciaS, and not 
extended to similar writs. Most writs of seizure 
issue against landed property, the seizing and 
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SPRING 1812 keeping of which require, in general, but little 
II. D is~rict, 

care. 

HUllB\RD s: Twl': writ of seizure, when it docs not occasion 
IIOPI\.IXS 

7.18, a sale, has a greater resemblance to the writ of at~ 
,B.U,DWIN & tachment-it requires no gTeater trouble or ca::c, 
BLANCHARD,' d' 1 1 '1 'l'J' Tl an IS not attenc e( WIt 1 more reSpOnSl)l It-)'. lC 

act of 1805, ch. 36, provides that the sherifPs ac

count, for keeping property seized and held under 
attachment, shall be settled and allowed by the 
Court, in case of dispute. The rule ought to be 
the same in this case. 

* * * Tn E sheriff appearillf'; dissatisfied, and 
it being suggested that the practice had been othcr~ 
wise, no judgment was gi,'en, and the case was 
reserved for the o~)inion of all the judges. 

BAro./'v· n. RIVET. 

Ifa jury be THE defendant, in the Court below, had prayed 
pr:.tyed below , , , , 
the f.lct shall for a Jury, Judgment was had agamst hlm, and he 
not be, tried appealed; the plaintiff filed the common ans\ver to 
by the Court, I ' , J" h h ' 
above. t le petltIOn Lor the appeal, "t at t ere IS no er~ 

ror," &c. and now the defendant insi~ted on the 
cause being tried by a jury. 

Gilbert, for the plaintiff. No jury was prayed 
for in this Court. The cause is to be tried qt 
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novo: a jury, therefore, ought to be asked, or the SPRIl«.181~ • 
. 1 . 1 C I I. District. 

trw WIll be by t Ie ourt. ~ 

I-foIJki71S, for the defcncbnt. The act of 1801, 

ch. 1, s. 2), directs that, on the appellee nI1S\Ver

ing the p2tition for the appeal, br a dcebration in 

writin~ th:lt there is not any error in the proceed
in!:;3 below, the Superior Court shall proceed to 
hear the cause, on the pleadings transmitted from 
the Pm'ish Court. The al1s,\'er below is, then, 

emphatically the anSVvTr nboyC'. 111 this case' it 
. prays for a trial by jury: it ,ras useless to repeat 

the prayer in the petition for the appeal. 

By flu: Coltrt. \Ve would always lean in nt
VOl' of an application, for a trial of a matter of fact 

by a jury. In this case, the applicant has been 
guilty of no latches. 

:MOTIO::f ALLOWED. 

SPENCER'S CASE. 

1.'8. 

llIVET. 

BE I::f G imprisoned f~r debt, he hud applied for Insol\'cnt's 

reliei~ uncler the aet of 1808, eh. 16, and the Court commission-

d I ' . f 1 1 . 1 crs' return, 
Un cr t 1C 6t11 sectIon 0 t lat act, lad appomtec. is to be under 

commissioners to investigate his affairs. They 8cat. 

m:tde their report, which was, on the motion of 
Baldwill, on beh,1l[ of the creditors, rejected, be. 

L'nUSC it was not tlI~der seal, as the <;ct requires. 
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SPRING 181~. RAYON "5. RIVET. 
II. District. 

~ P LEA in abatement. The suit was brought 
. Suit 'llJ,,~cd~ to recover 125 dollars, lent by the plaintiff to the 
It appC..lnnl-; 
hy the p!c'J.(i- defendant, who ple.:'1dcd that the sum demanded was. 
inff that 850 not due, and that thc plaintiff had claimed that 
on.y were 
due. sum, ,,,ith a view to give jurisdiction to the Court. 

THE plaintiff filed an interrogatory, to which 
the defend.l11t answered, he had received from the 
plaintiff, the sum of 50 dollars~ and no mor~. 

Gilbert, for the plaintiff. Judgment must pc 
given for the sum, which appe.ars due from the 
defenc1U1t's own shewing. The Court may, per
haps, order the plaintiff to pay costs. There are 
frequent instances of judgment being given in thi~ 
Court for less than one hundred dollars. 

Baldwin, for the defendant. If the conclusion 
of the plaintiff's counsel be correct, a suit may be 
commenced, in this Court, for one dollar, and a 
rich man, willing to pay costs, may harrass bis 
poor neighbour, by bringing him from a distant 

parish. The Court ,villnot s~ffcr the plaintiff tlms 

to evade the law. 

By the Court. This question was settled, a few 
days ago, in the fifth district, in the case of Le
fevre vs. Broussart, ante 135. The plea is a good 
one, and must prevail. 

JUDGMENT FOR DEFENDANT. 
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RAOUL VSo DANBOIS. SPRIXGI812. 
II. l;istrict. 

I. B:zldwin, moved to set aside a judgrhent by ~ 
default, on an afficL.wit of the defendant, that he had a~~~~.~t~~f! 
a good and equitable defence. good 1.:1 equi

taMe de.fellcf:, 

IT. {' r. hI' off. Tl ffid'" will not set .u.op,"ms, lor t c p amtI • Ie a aVlt IS In: uside.a judg-

sufficient, the cause ought to be set forth. The ment by de-

C 1 .. . r. fault. ourt a \vays reqUlre It, on a motlOn ior a new 
trial. 1 J.lfartill, 148. Andre vs. Bienvenu. 

By the Coltrt. The case of a new trial is not 
perfectly analogous, because the presumption 
which arises from the verdict or judgment of the 
Court, is much stronger than that which results 
from the delay or neglect of the party: but, by 
the act of 1805, ch. 46, sect. 4, a judgment by 

default is to be set aside, on shewing, not on al
ledgillfJ good cause. 

:MOTION DENIED. 

ORILLON vs. ROMAN. 

ApPEAL. No bond having been filed: 
\Vhethcr an 
appeal, with

I-Iopkills, for the appellee. The appeal ought out a b~nd, is 
. • to be sustain-

to be dIsmIssed, In the case of IVall vs. POllS- cd ? 

set's executors, Judge 1\-Iathews held that there 
could be no appeal, unless a bond was filed. The 
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SpnI!\".G 1 ~ 12. act of the legislature has made no provi~ion for [my 
If. Dlstnct. 1": P' C . 
~ appeal, lrom the ansh ourt, wlthout bond. 
ORtLLOY 

ROMAN. 
Baldwi7l, for the appellant. No. law requires 

that th::.: appellaet should give bond. Every citi

zen has.,a right to the opinion of the Snperior 
Court: but, as a ~trong presnmption arises, from 
the judgment of the Parish Court, that the party 
cast is li~:ble, security is required of him, in order 
to suspend the execntion, that, while the cause is 
depending in the Superior Court, he 'ioill not 
waste his property-that the time necessarily -em
ployed in ascertaining his rights, i,oill not be im
proved in rendering those of the successful party 
inefficacious. 

THE act of 1807, ell. 1, provides that no apjJcal 

shall stay execution, unless the appellant ~hall, 
before execution, give bond, witl? one sufii.cient 
security, for prosecuting the appeal with effect· 
This impliedly admits that other appeals, that is., 
such in which no bond is given, shall not stny 
execution. ExcejJtio jJrobat rcgulam. It would 
have been vain to have thus made this implied 
exception, if it had not been understood that such 
appeals, which did not stay executions, could ex
ist. 

I N the next paragraph, the legislature directs 
that "whensoever such petition, for an appeal, 
" shall bc filed, and sitch bond executed and given; 
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"all proceedings in such suit, in the Parish Sl'RI~G 1 ~ 12. 
.. . - h n,-Dlstnct. 

" Court, shall cease"-c1early lmDlymg that w en-~ 
soever such a petition shall -be filed, and N 0 sll~h Or.iLLON 

bond executed, the proceedings in such .suits, in 
the Parish Court, shall NOT cease, nOhvithstanc1. 
ing the appeal; but the successful party shall pro· 
ceed to execution. -

By the Court. The implication is sufficiently 
strong, to warrant the conclusion drawn by the 
appellant's counsel. The appeal will be sustain

ed, and the cause continued, as one of the judges 
h'l~ entertained a different opinion, and the Court 
is now composed of one judge only, in order that 
the opinion of the third judge may be had. 

ApPEAL SUSTAINED. 

BERTUS YS. If.1RBOUR. 

V8. 

ROMAS. 

I. Bald7.vin, shortly after filing his answer, Peti1ion a· 
If I d' bId' mended, by movee. or eave to amen It, y ac. mg a prayer praying f01: 01 

for a Jury. jury. 

]fopkins, contra. The Court will not grant it, 
unless they be convinced of the necessity of the 
amendment, and that the only object of it, is not 
to delay the trial. 

By the Court. "Ve will always be induced to 
gratify a party; who wishes to d;aw the trial of a 

V 
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SPRIN.Gl~12·matter of £'lct, fro111. the Court, to its constitu-
I 1. Dls~nct.. 1 . 'd h . d 
~ tIOna tners: prOVl cd t e party applymg oes not 
llEHTus come too late. The present defendant l"kld the 

va. whole of this day to file his answer. 
HARBoun. 

LEAVE GRANTED. 

W.,JTKI.iVS YS. ,McDONOUGH. 

Parol Mii- SUIT on a warranty for the soundness of Q 

1.idence, ?f neo-ro sold by the defendant. The answer denied 
warranty 10 b 

the sale of a all the allegations in the petition. 
slave, inad-

missible. lIopkins, for the plaintiff, offered a ,vitness to 

\Vhether one 

prove the sale. 

lJ,forse, for the defendant. The evidence is in
admissible. The Civil Code provides that every 
covenant, tending to dispose, by a gratuitous or 
incumbered title (un titre gratllit ou ollerellx) 
of any immoveable property or slaves in tIus terri
tory, must be reduced to ,writing, and in case the 
existence of such a covenant should be denied, no 
parol evidence shall be admitted to prove it~ Art. 
241, p. 310. 

WITNESS REJECTED. 

may be inter- GRAY b' AL. V~. 'GENTRY. 
rogated, as to 

the genuine- SUIT on a promissory note, with a subscribin!! 
ness of his <J 

signature ? witnc~5. The petition contained an interrogato .. 
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ry, by which the defendant was required to S3Y, SPIt I:I?" 1 ~ 12. 
. II. 'lstnct. 

whether the sIgnature, at the foot of the note, was ~ 
not in his hand-writing. GRAY &. AL. 

Hopkins, for the defendant. The interrogatory 
is inadmissible. This mode of probing the dden

dant's conscience, can only be resorted to, ,vherc 
a ['let cannot otherwise be proyen. 

IN Read vs. Bailey, it was said by LEWIS, J. 
that the reason of the law, in permitting a party 
to resort to the conscience of his adversary, fot; a 
disclosure of facts, is founded in necessity, and is 
intended to apply only in cases where the evi
dence sought for, is wholly in the power of the 
party, called upon to disclose. Ante 76. 

IN Randle's adrs. vs. Judice, and Hart & al. vs. 

Bourgeois-the Court, LEWIS, J. alone, ruled 
that the defendants could not be called upon to 
answer interrogatories, concerning the genuineness 
of the notes. 

TIl E party, 'who acknowledges he has no proif, 
or an insufficient one, may recluire the oath of his 
opponent. 1 Domat, I. 3, t. 6, sect. 4. 

As it often happens that he, who has to prove 
a contested filct, has neither 'Writing, 1101' 'lvitnes
ses, nor sufficient presumptions, the confession of . 
it is obtained from the mouth of his adversary. Id. 
sect. 5. 

o THE third manner of obtaining a party's COl1-

"08. 

GEXTUY. 
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SrIUN<;' 18.12. fession, is, where he wlw canllot have the proofof 
II. Dlhtnct.. 1 . 1 
~ ajitct, whIch he allcclges, ~efers lllnself to the oat 1. 

GRAY &: AL. of his adversan'. Ill. 
'"V8. 

Gr:Nl'llY. 

/ . 
OUR statute points out the mode in "'hich a 

contested signature to a note, is to be proven. In 
case the party di~avows his signature, proof of it 
m.ly be given by at least one credible ,,,itness, de

claring po~itivcly that he knows the signature, as 

having seen the obligation signed; or the signa~ 
ture m11st be ascertaincd by two persons having 
skill to judge of hand-\vriting, after having com
pared it with papers, acknmyJedged to havc been 
signed by the party. Civil Code, 306, art. 226. 

IN this C:1se, it clearly appears that the plaintifTs 
have proofs within their power-they cannot, there

fore, call on the defendants to supply them with 
evidence. On general principles, therefore, the 
interrogatory is improper. Farther, the law has 
made a special provision for this case. It appears 
there is a subscribing witness, he, therefore, must 
be brought forth-if there ,vere none, a report of 

experts, or the answer of the defendant, might be 
the proper criterion. 

Bald-win, contra. Our statute has expressly 
provided that, "when any plaintiff shall 'Wish to 
" obtnin a diseoycry, from the defendant on oath, 
" such plaintiff may inscrt, in his petition, pcrti

~'-:lent interrogatories." 18051 ell. 26, S. 7. 
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I T is not necessary that the plaintiff should need, SPRI~G 1 ~ 12. 
. ffi 1 I . 1 1 l' H. DIstrlct. It sU . ces t 1at le 'lV/sIzes suc 1 a (lSCovery. ~ 
, THE statute has but one exception-provided GRAY & H. 

that the interrogatory does not charge the defen' V8. 
GENTRY. 

dant with any crimc or offence. 
THE Civil Code, 316, contmns nearly the same 

prOV1SlOl1S. It provides for the case, in which the 
judge may wholly, or in part, dispense ,vith, the 
answer of the party interrogated, viz. when 'the 
interrogatory is impertinent, and has no reference 
to the issue. Id. 'art. 262. In all other cases, it 
seems the party must answer. 

As the law often gives concurrent remedies, 
there is no incongruity in allowing concurrent 
means of proof. 

By the COllrt. A party, ,,-ith an ill grace, cbm. 
phins that his adversary constitutes him a judge 
in the cause: and a case can hm'dly be imagined, 
in which a defendant may suffer by being com
pelled to acknowledge, disown, or declare that he 
does not recognise, a paper, apparently subscribed 
by him. 

OUR statute having expressed the cases, in which 
a party may require his ad\'ersary to swear, the 
Court cannot admit the exception contendtd for, 

on the supposition that it exists in Fnmce. Do
mat cites no authority, and does not positively re-
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SI~PIR:)~Gl,~l!l. cognise, though the language he uses impliedly 
. _ l~tllct. 
~ admits, it. 

GRA Y & AL. IT would not be admitted in any of the courts 
V8. of equity in the United States, and it is clear the 

GENTRY. 

Roman law precluded it: Ait Prr.x:tor: eum a 
quo jurisjurandum petetur, solvere aut jurare 
cogam: AlterullZ itaque eligat reus: aut solvat 
aut juret: si non jurat, solvere cogclldus erit a 
prcctore. ff. lib. 12, tit. 2, t. 34, s. 6. 

HOWEVER, as it is advanced by a gentleman of 
the bar, that, in two cases, the objection prevailed, 
and this is not contradicted, the case must stand 
o;er for further argument, and the opinion of a 
full bench. 

CUR. ADV. VULT. 

SCOTT vs. BILLINGS. 

\Vhetheronc PROMISSORY note, without a subscribing ·wit· 
may be ilJtcl'· ness. Thc petition contained an interrogatory, as 
rogated, on. d· TI b" 
the genuine. 111 the prece mg case. . le sanlc 0 ~ectIOn was 
ness of his made, and the question in like manner reserved. 
signature? 

Baldwin, for plaintiff. Hopkins, for defendant. 
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____ .;1: ... ---

SPRING TERM-IS 12-FIRST DISTRICT. 

-+-
PAR T of the territory of Orleans having, since SPRING 1812, 

the first of May last, become the state of Louisi. I. District. 

ana, the judges of the former territory proceeded ~ 
to hold the Superior Court of the state, on the first 
Monday of June, under the schedule of the state 
constitution. 

Shortly after, they resigned, to the President of 
the United States, their commissions as judges of 
the territory; and a question arising whether they 
were thereby disabled to act as judges ofthe state, 
they laid, in the following letter, before the Se. 
nate, at the request of that body, the reasons which 
in their opinion, authorised the continuance of 
their functions, as state officers. ,;y 
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SPRIXGI812. 
1. Dis.l'ict. 

~ 

CASES IN THE SUPERIOR COURT 
\, 

"~ew-Orleans, August 14th, 1812. 

GENTLEMEN, 

\V E find by a resolution of. the 
Senate, which you have done u~ the honor of en
clo:,ing to us, that you have been appointed, as a 

committee, "to wait on the juclges of the Supe
" rior Court, and request them to state, in writing, 
" at what period they resigned their commissions; 

" and whether they consider themselves authoris. 
" ed, under the schedule of the constitution of the 
" state, to continue in the cli~ch~u'ge of their du. 

" ties." 

IN compliance with this' request, we apprise 
you, for the information of the Senate, that on the 
7th of last month, two 01 the judg,s (Lewis and 
1l1artin) wrote a letter, a copy 01 which is inclo

sed, to the secretary of state ior the U nikd States, * 
und that a few days after, the other judge (ilIa
thews) wrote a similar one to the same officer, a 
copy of which he has not preserved. 

FUR THE R, that since the erection of the state, 

we have considered, and still do consider our

selves, authorised, under th~ schedule of the con
'stitution, to continue in the discharge of our duties 

.. The lettcr contained a resignation of the offices of 
judgcs of the territory of Orlenlls. 
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as judges of the Superior Court of the state, " until SrRI~G 1.B 12. 

" d d d hI' fl' 1. Llstnct. superce c un I:r t e aut 10nty 0 t le consiltu· ~ 
" tion." 

A T the dates of our letters to the secretary of 
sta'te of the United States, the g'wernment of the 
union entertained an opinion, to which we were 
not able to give our assent. It appeared by a let. 
ter from the head of the department of the trcasu
ry, thlt the ei'cction uf the state of Louisiana, had 
worked a dissolution of the whole territory of Or. 
leans, in the judgment of that officer: and that, 
consequently, the commissions of the territorial 
officers were no longer the evidence of existing 

- authority and power, and a title to compensation, 
but mere memorials' of the conficlence of the go. 
vernment. It did not appear very extraordinary 
that an opinion, which we believed to ha.ve been 
formed in the hurry and bustle of official affilirs, 
should vary from that which we had formed in the 
silence of the closet. An attentive perusal of an 
act of congress, convinced us, however, that the 
opinion of the legislature of the union, seemed to 
concur with that of the treasury department. In 
erecting Louisiana into a state, the office of district 

judge for the district of Orleans, was considered 
as determined by the supposed dissolution of the 
territory of Orleans. Judge Hall ceased to exer. 
cise the duties of it, and a few weeks after was in. 
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SPRI~GI~Hl. vested with a new office. In this opinion we, 
I. DIstrIct. . ' 
~ have always concurred, so far as It relates to that 

part of the territory, which became the state of 
Louisiana, on the 30th of April last. 

ON the opening of the term of the Superior 
Court for the first district, 'early in May last, it 
appeared that the opinion entertained at \Vashing
ton City_, had some partizans among the gentle
men of the bar, and the judges thought it their 
duty to desire that, if any doubt was entertained 
of their authority, as judges of the Superior Court 
of the state, they might be favored with an argu. 
ment on that subject. 

AF T ERa patient hearing of every thing that 
was offered in favor or against that ,authority, of 
the Court, the two judges present (Lewis and 
Martin) determined that the territory of Orleans 
'Was dismembered, but not' dissolved. That the 
tract of country between the Mississippi and Pearl 
river, and the 31st degree of N. latitude, and the 
Iberville and the hkes, was still the territory of Or
leans. That the judges on the bench considered 
theJIlselves invested (besides the office of judges 
of the territory of Orleans) with that of judges of 
the Superior Com:t of the state of Louisiana. 

I 

THE 3d section of the schedule having required 
£he territorial officers to continue _the e~ercise of 
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the duties of their resI)cctive departmcnts, the Sl'ItI~G 1,812, 
1. Dlstnct. 

judges considered thcmselves as appointed by an ~ 
official description, as pointed as a personal one, . 
to the offices, under the authority of the state, 
,vhich they had exercised under the authority of 
the United States. 

AN office consists in po."uJer" dutics, emolu
ments, and responsibility. 

1. The judges found themselves clothed with 
power under the authority of the state. 

2. They had duties to perform for the state, and 
a late resolution of the senate, has sanctioned the 
opinion the judges' had formed, that for the exer

cise of the poviers, and the performance of these 

duties, 
3. They were entitled to emolumcnts from the 

state. 

4. And the judges could never entertain any 

doubt that they were resj)onsible to the state. 
So, that if it had been the misfortune of any of 
them to deviate from the path of duty, he would 
have been liable to impeachment and prosecution 
in the courts of the state. 

I T is true, they were without a commlsslOrt 
from the state. The reason of this was, that the 
office was bestowed on them by the constitution: 
and that conventions and legislatures, and indeed 
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SPRI~GI.812.alllarge bodies of men, do not usually commis· 
I. Dlstllct. • 
~ Slon officers appointed by them. 

THE present legislature of this state has already 
appointed a state treasurer and two state printers, 
without commissioning·them. The entries on the 
JUinutes of the legis1atur~, are the evidence of the 
appointment of these officers, as the 3d secti.on of 
the schedule is the evidence of the appointment of 
the judges of the Superior Court. 

TH E present judges having come to office, by 

\ being the persons invefltcd with corresponding 

offices under the territorial government, it remain

ed to be considered whether their continuance in, 
and the duration of, the office of territorial judges, 
was necessary to their continuance in the office of 
judges of the Superior Court of the state. 

THERE is nothing in the schedule that induces 

us to answer that proposition in the affirmative. 
THE schedule uses the expres~ions, "the go

"vernor, secretary, and judges"-clearly relating 
to the governor, secretary, and judges, vested with 
offices at the change of government-not certain
ly, to any future officer sent, by the Presicknt of 

the United States, to govern the remaining part of 

the territory. 

,V IS,DOM is to be presumed in the Conven

tion, and wisdom directs to means adequate to 
the en!;l. 
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THE end was "to prevent such inconvenien- SPRINGlSl!. 
. .'. f h If· I. District. " Cles, as mIght anse rom t e c lange 0 a ternto-~ 

" rial to a permanent government." 
Now, when the constitution was drafted, it was 

foreseen that the part of the territory not represen
ted in the convention, would be disposed of by 
being annexed to an adjacent territory, ~r to the 
new state, or erected into a separate goVernment. 

In either' of which cases, if the state offices expired 
with the territorial government, the powers of the 
governor, secretary, and judges would expire and 
be determined; and the provision would thereby 
prove incommensurate with the object; anarchy 

and confusion would be the inevitable result. Eve
ry consideration, therefore, must repel a construc
tion so unnecessary and disastrous. 

An 0 P T this construction, and the mischief here 
referred to, has already happened. By the consent 
of the legislature, the remainder of the former ter
ritory of. Orleans, out of the original limits of 
Louisia~a, has been entirely disp~sed of, by its an
nexation to this state and the Mississippi territo
ry-so that the offices of the territorial judges are 
completely determined, since there exists not a 

square foot of ground, over which the authority, 
given them by their commissions under the United 
States, can be exercised. 

THIS power being gone, there remains no duty 
to be performed, and, consequently, ll~ compen-
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SPRI:r:G 1.812. satioJl or emolument to be claimed, and all respol1-
I. DlSlI'lCt. '/. . • • 
~ swzlzty IS dIssolved. 

T II E office is, therefore, as much extinct, as if 

it had been determined by the e~'Piration of the 
time for 'which it 'Was granted, or by resignation 
duly accepted. 

T II E Court, therefore, considered the offices of 
its members, as vested in them by the constitu
tion, as effectually as if the convention had direc
ted its president nominally to commission the 
judges. 

T II E Y believed that, if the balance of the terri. 
tory had continued a distinct territory under the 
same namc, any person appointed a judge rutel' 
the erection of the state, could not have come over 
to exercise judicial duties: as the convention had 
only confided in the judges-not every judge of 
the territory of Orleans, that might afterwards ar
rive; but the judges in office at the change of gov
ernment. 

F u It T II E It, that on the death or resignation of 
any of the present judges, the state, and not the 
United States, was to give him a successor. The 
office of judge of the Superior Court of the state, 
being sufficiently settled and established, to admit 
of its being filled, as any other Qffice in the event 
of a vacancy. 
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TH E Court proceeded to business without any SPRI,~G 1.812. 

fi I l 'fIi I U h' . f" fi 1. Llstrlct. urt ler (1 lCU ty. pon t e nsmg 0 It, In orm~- ~ 

tion was receivcd from Bayou Sarah, that the in-
habitants in that quarter felt but little disposition 
to recognise the authority of the judges. Gentle-
men of the bar "'Tote to us, that apprehensions 
were entertained, that an attempt to hold Court, 
might excite tumult and riot. This information 
was confirmed by a memorial from a number of 
respectable inhabitants. 

THE judges now found themselves compelled 
to determine whether they would proceed to St. 
Francisville, and exercise their judicial duties, in' 
a part of the country, the inhabitants of which 
were disposed to question the authority of offi-

. eers, whom the government of the United States 
appeared to disown. 

Tn E general result of their reflections, aided by 
all the sources of information, and every advice 
within their reach, was, that their authority, as·ter
ritorial judges, remained unimpaired in the seventh 
district of the former territory. 

TH I S was to be rule of their conduct, although 
, contrary to the opinion which they were bound to 
weigh and respect, but to which they could not 
submit, without a dereliction of duty; the autho
rity was to be exercised or surrendered: the latter 
alternative was adopted. 

X 
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SPRING 1812. IN resigning, the judges understood they re
I. Di,;trict. 
~ signed no authority under the state-they resign-

ed to the President of the United States; 'and, 
therefore, those powers only, the resignation of 
which he could accept, to wit, those he had given. 
They considered their authority, under the sche. 
dule, as unimpaired, and have continued in the 
daily exercise of it. 

TH E Y believe that the state having acquired a 
right to their services, no resignation to which the 
state was not a party, could possibly dissolve the_ 
relation between them and their fellow-citizens of 
the state. 

TH E Y now. consider their power, under the 
state, such as it was under the territory-a power 
which ought to be exercised, until superceded 
uncler the authority of the constitution. 

,\Vith sentiments of great respect, . 
,\Ve are, Gentlemen, 

Your most obedient servants, 

GEO: MATHEWS, JUN. 
JOSHUA LEWIS, 

F. X. MAR TIN. 

Han. navid B. illorgan, 
and Joseph Landry, Esq's. 
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lIf'FALL'S CASE. SPRING 1812. 
1. District. 

THIS man, an inhabitant of the state of Ken-~ 

k d d· N 'Vitr,ess tuc y, came own on a tra mg voyage to ew- summoned in 

Orleans, and was recognised as a witness to attend town, and 

h . If' eli ' staying till 
t e tna 0 an 111 ctment. Court, not al-

lowed milage 
JJforse, on his behalf, now claimed the dailv al- back. ~-

1 d 1 ,.. "Detained in 
owance, rna e by t le act of 180" chap. 2, sect. lown, allow-

8, and milage to his place of residence in Ken- cd pay from 
the date of 

tucky. his recocrni.-
b 

TH E daily allowance was claimed, from the date zancc. 

of the recognisance till the indictment was dispo-
sed of. 

By the Court. Milage cannot be allowed, for 
witnesses are to be allowed only "for every mile 
" they shall necessarily ride going and coming"
now, if this man is under the necessity of return

ing home, it is not on account of the summons he 
has received, for he "''"as not compelled to remove 
from the city of New-Orleans, in which he was 
summoned; so the necessity he is under, of re
turning to Kentucky 2 is not occasioned by the 
summons. 

- THE English part of the act, provides an al
lowance "for each day, they (witnesses) shall be 

" detained on the trial of any cause;" while in the 
French part, the allowance is, "for every day they 
~ shall be detained near the Court"-qu'ils ser01tt 
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SPRIN.G 1 ~ 12. dftenus pres du tribunal. The first allows for eve-
1. Dlstnct. 
~ ry's days actual attendance on the trial, the second 
l\1:'FALL'S for every day's detention. 

CASE. I h' h' 'd h NtIS case, t e wItness was recogmse as e 
was returning home, and was compelled to wait 
till the meeting of the Court-the time being too 
short to allow him to go home and return. It is, 
therefore, but just the territory should pay him 
during the time he waited in town, for the meet
ing of the Court. I11deed, his case comes within 
the very letter of the French part of the act: he 
was detained near the Court-detenu pres du tri
fJUnal. 

HUDSON'S CASE. 

Intention to HE was arrested under the 22d sect. of the act 
depart, easdily of 1807, ch. 1, on the affidavit of the agent of one 

presume, 
when a frau- of his creditors. 
dulentor sus-
picious dis- . 
posal of pro- Livmgston and Depeyster moved that they 
perty is pro- might be allowed to disprove the intention 
ven. . 

" fraudulently and permanently to depart"-m or-
der to obtain his release, without giving security. 

\IV IT N E SSE S were accordingly introduced, 
which testified to their belief that he meant to re
main in the territory, till his affairs (particularly 
the present debt) were settled ~ a belief which aro~e 
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from their conversations with him, and the nature SPRING1812. 
. . . h d l' I I. District. 

of certam transactIOns, in whIch he a ate y en· ~ 
gaged. 

Smith and Duncan, who had obtained the 
judge's order, insisted on the proof resulting from 
the affidwit on which it had issued; and on the 
proof which they made, that he had sold a quanti. _ 
ty of goods to the amount of about 60,000 dol
lars, to a person, who had £.iled the year before, 

on a simple note, without any endorser or any 
kind of security. The good., being the ground of 
the present debt, for which judgment had been 
confessed, with a long stay of execution. It was 
farther proved that the debtor, some time before, 
in an attempt to obtain the benefit of an insolvent 
law, had sworn to a schedule of his property, from 
which a considerable part of his estate was suspec
ted to be omitted. 

Livingston and Depeyster. The affidavit goes 
only to the belief of the deponent-this kind of 
proof is only admissible, when the statute authori. 
ses it. The section, under whieh the judge's or
der issued, requires proof "to the satisfaction of 
_4' any judge of the Superior Court." 

PERHAPS the affidavit would have entitled the 
creditor to a writ of sequestration, but surely not 
to the arrest of the debtor, before the debt became 
payable. 

HUDSON'S 

CASE. 
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SPRI~G I ~ 12. By the Court.. Proof is the offer of circum-
I. Dls:nct. l' 1 .. A db' 
~ stances W llC 1 create convIctlOn. e tor may 
HUDSO~'S conceal his intention, so as to deprive his creditor 

CASE. of the means of administering positive evidence of 

it. Circumstantial evidence must then be admit
ted. 

PAC KIN G off goods is admitted to be evidence 
of intended flight. Reducing all one's goods into 

cash, paper, or portable effects, will operate as 
strongly upon the mind. 

IF the intention to defraud be proven, a ma
gistrate will be satisfied with facility of the inten
tion to depart. 

IN the present case, the disposal of so large a 
quantity of goods, by filr the greatest part, if not 
the whole, of the property in the defendant's pos
session, in such a manner that when the execution 
will be at its maturity, they will be removed fi'om 
its effects-the sale too, to a man who TIliled the. 
year before, who has no visible property, without 
any surety, is a circumstance so uncommon, as 

to excite great suspicion, and amount to positive 
evidence, if not plausibly accounted for. In eve
ry bailee, very gross negligence amounts to fraud. 

THE impossibility of coming to any property 
of the debtor, certainly excuses the creditor, if he 
does not resort to this mode of relief. 

THE evidence before the Court, does not dis
prove the alledgcd intention. The judge who. 
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granted the order, was satisfied with the proof of. SPRU:G 1 ~ 1 ~ 
r.·l 1 I . hi . h . d I. Dlstnct. 
!e~e( ; all( t lere IS not ng In w at IS presente to ~ 
US, to induce us to believe that the intention to de· IIuDSON's 

part does not exist. CASE. 

RELEASE DENIE:p. 

BLOIS "s. DENESSE. 

By the Court. If a debtor has time given him Creditor, 
. . • whose debt is 

by Ius credItors, and afterw.1rCls demes the debt of denied, may 
one of them, he may bring a suit for a recognition sue, ~otwith. 

. . h h . standmg the 
of the debt, notwithstandmg t at t e conventIon delay grant-

between the creditors and the debtor, allowing him ed. 

a delay, has been homologated; for during the 
time given, the evidence of the debt may perish. 

Gaune, for the plaintiff. 
8eghers, for the defendant .. 

DELOGNY \s. RENTOUL. 

Ellery, opposed the introduction of testimony to Conversation 

Prove admissions made, while a compromise WaS·ofh'la party, 
w 1 e a com-

in contemplation. promise is in 
view, admit-

Livingston, contra. Proposals made while a }:~t~O proYc a 

co,mpromise is on the carpet, do not bind; but I C~s~i7;,1 
conversations, in which a fact is disclosed, may be ~I 
admitted to prove it. 
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SPRING 1812. 
I. District. 

OF tins opinion was the Court. 

~ 

CH.;JBAUD vs. GOD WIN. 

, Appellee By the Court. The appellee, in ans\rering the 
:must confine .. fi hI' himself to petItIon or t e appea , cannot lllsert any new mat-
the general ter, much less annex any document, and entitle 

l
answehr, hun- himself to read it, without leave of the Court-but 
ess eave ' 

, leave. must confine himself to the general answer, to wit, , 
tlmt there is no error, &c. 

Hennen, for the plaintiff. 
Depeyster, for defendant. 

RALPH t7 CO.TS. F. L. CLAIBORNE. 

No appeal THE defendant prayed for a mandamus to the 
from an in- parish court. 

terlocutory H' . , f 1 M' , ., , 
judgment. ' E IS a cItizen 0 t le ISSISSlPPI terrItory, and 

being sued by a citizen of one of the United 
States, he filed his petition under the act of Con
gress, 1 U. S. laws, 56, for the removal of the 
cause for trial into the district Court of the United 
States. The parish court rejected his application, 
whereupon he prayed ~n appeal, which was refu
s.ed. His application was for the writ of this Court 
commanding the parish court to admit the appeal , 
-on the ground that he could not proceed before 
the parish court, without waving, by his plea, the 
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right of removing the callse into the district court. Sl'R1:r:G 1.812. 
, 1. Dlotl'lct. 

By the Cow't. The interlocutory judgment ~ 
RALPH &Co. 

cannot be the ground of an appeal. 'V8. 

~IANDAMUS DENIED. CLAIDORNE. 

STATE vs. DUPUY . 

. , By the Court. The defencl:mt is indicted for The Fre~ch 
. , . d l' 1 and English s1lOotzng at a man, WIth mtent to mur er 11m: ane parr of an 

we arc applied to, to bail him." act, r.onstru
ed together", 

By the act of 1805, ch. 50, sect. 24, an assault not viewed as 

by wilfullv shootin rr at with intent to commit distinct acts. 
J 1:5 , 

murder, is made a high misdemennor. 
By that of 1806, ch. 29, sect. 1, shooting any 

person, with intent to commit the crime of mur
der, is made a capital offence. In the"French 
part, 'however, of this act, shooting at, is made ca
pital; when done with a murd;:rOllS intent-qui 

tireront avec un arme a feu sur que/que perS01l11e. 
SINCE the year 1806, incbsivel)T, the acts of 

the legislature arc pas~ed in 1:.oth languages, amI 
an original iii each, receives tLe signatures of the ' 
speaker of the house of representatives, the presi: ' 
dent of the council, and the approbation of the 
governor. So that they arc both the text: and the 
practice of the Court has' been, to c'anstn~e them' . , 
one by the other. Neither of them is a translation 
of the other. 

y 
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Sl'RIXG1812. BUT we cannot consider the two acts other
wise than as parts of a ,vhole, and not as (li~tillct 
expressions of the .will of the legislature-a~ two 
acts. 

I. District. 

~ 
STATE 

V8. 

Dupuy. 
h we were, the French part of the act of 1806 

would take the offence ot shooting at, with the 

intention of committing murder, irom the class of 
misdemeanors, and place it into that of c~lpital of
fences. 

CONSTR UING it, however, with the English 

part, the French is controlled by it, and the shoot
ing remains in the class of misdemeanors, 'when 
the party ~imed at is missed. \Ve do not allow 
the French to control the English, because the 
mode of construction most fi.tvourable to the de
fendant must prevail. 

BAIL ADlIIITTED. 

---:::.-

POUTZ ~ .!lL. y~. DUPL.!l.l'·/1'IER. 

A sale, on TH E defendant was sued as endorser of a note. 
credit of the The plaintiffs had brought suit and obtained judO"o 
goods of the . b 

maker - of . a ment against the maker, whose property ,vas taken 
n?te, does not in execution and sold at twelve months credit un-
dlscharge the' ' . 
indorser. der the act of I?08, ch. 15. 

lIenrzen, for the defendant. This is complete 
payment, tIle maker's property being taken from 

him and sold to discharge the judgment: the. debt 
is comJ?letely satisfied. The seizure 'made by tb~ 
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sheriff, has divested the maker of the note from SPRI~Gl.812_, 
. . I d k' '. H 1. Dl~tl'lct. hIs ng-1t on the lan ta."en 111 executIOn. e ~ 

stands completely discharged. Surely the plain- POUTZ & 

tiff" could not take him on a ca'sa'. The law AI.. 
'Vs. 

will not take the maker's property, and the endor- DUPLAJ'(; 

ser's cash, to discharge the note, if the property TlElh 

seized be sufficiei1t. If the plaintiffs recover in 
the presmt suit, the present defendants will 
tun~ round, after having paid the judgment, and 
bring their action against the maker of the note, 
for money paid for him; and thus he will be twice 
charged. The seizure, or forced sale, of the goods 
and chattels of a debtor, transfers the property Of 
the thing seized to the purchaser or vendee. Civil 

Code,· 490, art.!. 

JJlorel, for the plaintiffs. The holder of a note 
cannot lose his claim on any of the parties whose 
name appears on the face or back of it, till he ac
tually receives the amount .of it. Even the cap
ture, detention, and discharge from imprisonment 
of a co-obligee, does not discharge the others: 
nothing but actual payment will do it. Hayling 
vs. JJlulhdll, 2 Bt. Rep. 1235. A levy of suffi
cient property to satisfy the debt, will be of no 
avail to a co-obligee, unless an actual sale has taken 

place: till the ~oney be paid. 

By the Court. If the act of our legislature were 
susceptible of no other mode of construction" 
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SPlUNGI812. th:m that for which the defendant's counsel con-
I. Di~,rict. • • 
~ tends, we would be bound to declare It unCOrlstI-

PaUTZ & 
AL. 

V8. 

DUPLAN

TIER. 

tutional. The tenth section of the first arti.cle of 
the constitution of the UnIted States, provides that 
no state shall make any thing but gold or silver 
coin, a tender in payment of debts. If the plain
tiffs were compelled to discharge the d~fll1d~U1t, they 
would have nothing for the debt but the note :md 
surety given by the purchaser of the propeny, at 
the sale under the execution, and the lien or mort

gage on that property. That property, ifit con
sist in negroes or goods, may perish-even lands 
ar, , in this country, liable to deterioration and des
truction by the Mississippi. The law would, then, 
make such a note, a chose in action, and the lien 
on the goods sold, a tender in payment of debts. 
This the constitution of thc United States has for
bidden. 

TH E execution, till the money' be actually got, 
is an ineffectual execution, and that is no bar to the 
plaintiff's claim, against a co-obligee, according 
to the cases cited on the part of the plaintiffs. 

THE jury, however, found a verdict in favor of 
the defendant. 

r A wife, liv
ing out of her 

husband's 
house, Hut al
lowed to keep 
herdaug:!!ter. 

BERMUDEZ VS. BER1".fUDEZ. 

\ 
2m180 

52 ml,) 

I 2m 180\ ___ .. ,105 744 
2m 180 110:; 745 

121 93-' 

THE plaintiff had procured a writ of Iwbeas 
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corpora against his wife, for his hvo sons and SPRING1812. 
1. District. 

daughter. 

ABOUT eight or nine years ago, he was under 13.ERMUDEZ 

the necessity of visiting the internal provinces of BER!I~~~EZ. 
Spain ne:!r Louisiana, and was imprisoned on an 
alledged breach of their laws;' and several years 
elapsed before he could return to, New-Orleans, 
his place of residence. He had left the whole of 
his effects with his wife, for her support and that of 

, their children, and had directed, besides, the pay
ment of a monthly allowance to her; and during 
his captivity and absence, had taken measures for 
the disposal of a tract of land near the city, and 
the application of as much ofthc proceeds as would 
appear needful, to the wants of the f~mily. 

ON his return, the lady, who lived in her bro
ther's house, declined returning, or sending the 
children, to her htisband. 

SHE brought the children into Court, in abe. 
dience to the writ, declared her readiness to sub
mit to its order, but insisted on her right to retain 

her children, especially the girl, who appeared to 
be about eleven years, to \vhom, in her judgment, 
the cares and attentions of a mother were more 
necessary than those of a £'lther. 

THE Court asked her, why she had refused re
turning to her husband-she answered, she had 
reasons which she declined giving. 
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St'RI~G I ~ 12. S fiE was farther asked, whether she had anv 
1. Dlstl'lct. d fl' . I . J 

~ groun 5 0 comp amt agamst 11m-whether she 
BERMUDEZ Judged him to want the ability or disposition, to 

BER1:~·DEZ. educate the children well-or whether she could 
alledge any instance of misconduct in him, which 
it might be impropcr that the children should wit. 
ness? She answered all these questions. in the 

negative. 

By the Court. The paternal house is the pro. 
per residence of the family. If the wife chuses to· 
absent herself from it, without offering to the 
Court any reason therefor, the Court will presume 
that none exist. De non apparentibus et non ex· 
istentibus, eadem est lex. . In such· a case, they 
must considet her as the £'mlty parent. 

THE father is the master of the fumily. His 
authority, as to its civil force, is founded in nature, 
and the care which it is presumed he will have of 
their education. \tVhile his conduct is proper, the 
Court cannot interfere with his authority, and will 
cause it to be respected. 

THE mother, ~owever; is not without her 
rights. If she be compelled to live separated from 
him, on account of ill treatment-if, from his con.· 
duct, she can shew that the children are not likely 

to receive a proper education, or that it will be a 
dangerous eX\lUlple to them, the Court will alIord 
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their aid to her solicitude, especially in regard to SPR IXG I ~ 12, 
. I Dlstl'lct 

the daughters, and deprive the father of a power ~. 

which it is likely tlwt he will abuse. For the BER:.!UDLZ 

irght of the community to superintend the educa_ BER~~DEZ.\ 
tion of its members, and disallow what, for its mvn 
security and wellfarc, it sees good to di sallow, 
goes beyond the ri.ght and authority of the father. 

Blisset's case, Lq/ft's Reports, 748-749. 
THE Court orders that the plaintifPs sons and 

daughter be delivered to him. 

DURNFORD vs. JOJI.,VSO,;\: 

T II I S was a suit against the indorser of a pro- An ineffec 
. •• . tual attempt 

mIssory note. The maker, at the tIme It was gI- to present 

ven, resided in New-Orleans, from whence the ttlhe note
k 

to 
Ie rna cr, 

note bore date. Before it became due, he went to does not suf-

E I . . I . h fice to charge urol1e, and on lIS return went to reslC e, WIt tl l' 10 'e' Ie nt. l~ 1. 

his ~vifc's mother, in the county of the German 
Coast. 

Tn E note, which was deposited in the bank for 
collection, was, on the b'>t day of grace, handed to 
a notary, with a charge to be strict in making the 
protest. He accordingly went to the ferry, in or_ 
der to cross the river-but was told 1l1e wind ,vas 
too high to admit of his going over, whereupon 
he rode a considerable distance up the 'river with
out being able t~ cross, ~U1d was informe elit would 
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SPRI~Gl~12. be in vain to go higher, as no craft ,,,,ere to be h~1. 
I. DIstrIct.' 'fl' b' I S.lc 1 1 l' d ~ lIS emg ate on aturuay, le (:::c me pro. 
DURNF~llD ceeding farther: the next day he returned home, 

7.18. and 011 Monday morning made a protest in his 
JOHNSON. 

office, . and gave notice to the indorser. 
THERE was not any evidence of any other call, 

or of any demand, on the maker. 
ON this, Hennen, for the defendant, prayed for 

a non.suit, and the Court intimating ..111 opinion 
that the plaintiff had not made out his case, und 
ought to be non-suited-Depeyster and Porter, 
for the plaintiff, declined to submit to a non-suit, 

Hennen objected to the note and protest going 
- to the jury. 

By the Court. The plaintiff having the right, 

notwithstanding the opinion of the Court, to put 
his case to the jury, it follows that the jury must 
hav~ all the writings which have been properly of
fered to them. 

THE Court charged the jury, that the indorser, 
being only liable on the default of the maker, the 
latter ought to be called upon before theJormer 

.. was resorted to, and that the plaintiff having ne
glected to do so, was not entitled to their verdict. 

THE ju~ could not, however, agree upon a 
verdict; and one of them was withdrawn by con
sent. See 1 Gould's Espinasse, 96-7-8, and the 
cases there cited! 



. dF THE STATE OF LOUISIAXA~ l8{. 

DESBOIS'S CASE. 

1\L<\R TIN, J. delivered the opinion of the Court. SPlll~G 1.812~ 
1. Dlstl'lct. 

Jean Baf)tlste Desools has applied for a licence ~I h . 
• :t • n abltants 

to practlce, as a counsellor and attorney at law, In ofthe territo-

the superior courts of this state. Bv one of the ry ofOrle~~a 
: became clti-

rules of this Court, the application IS not to be zens of Lou-
admitted, ulliess he be a citizen of the United isiana, and of 
~ jl.r. the U. States, 
..:Jtates. 1 l.artzn, 84. by the admis~ 

sion of the 
HE admits he has ~10 claim to citizenship by country as. 

• olle of the U. 
bIrth, nor by naturalization, under the ::icts of con· States. 

gress to establish an uniform rule of naturalization. 
6 Laws U. S. 74 G' 7 Laws U. S. 13~; having 
never complied with the formalities required by 
any of these laws. 

HE contends, ho\vever, that natural birth, and a 
compliance with the formalities of these laws, are 
not the only modes of acquiring the citizenship of 

. the United States: that the constitution itself has' 
provided a third, viz. the admission 'into the' 
Union, of a state of which one is a citizen. 

By the 3d section of the 4th article of the con· 
stitution of the United States, it is provided that 
" new states may be admitted. by the congress into 
the union" -and the 2d section of the same article 
directs th:1t "the citizens of each state shall be en
" titled to all the priviledges and immunities of 
" citizens in the several states." It is imposs1.-

Z 



CASES IX THE SuPERIOR COURT 

SPIlI~G 1.812. ble t.o give to the proyisions of these two sections 
1. DIstrict. ••• f 1 
~ their effect, 111 the 0pullon 0 t le counsel for thc 
DEsnOIS's 

CASE. ' 

motion, without recognising, as a constitutional 
principle, the position that, on the admission of a 
ne" .. st.'1te into the union, its citizens, the members 
who compose it, become ipso Jhcto entitled to all 

priviledges and immunities of citizens in the seve· 
ral states, consequently to those of citizcns of thc 
United States. 

IN the confidence that this position will be re
cognized by the Court, he has built his hopes of 
&uccess on the establishment of the following facts: 

1. That the state of Louisiana was, on the 30th 
of April last, "declared to be one of the United 
" States of America, and admitted into the union; 

. " on an equal footing with the original states, in 
.l, all respects whatsoever." 

2. That at the time, he was a citizen of tl1e state 
of Louisiana. 

To establish his citizen~hip of the state of 
Louisiana, he has proved that some time in the 
year 1806, he removed to, and settled with his fa
mily in, the city of New. Orleans, within the terri. 
tory of Orleans, in contemplation of the enjoyment 
of all the advantages, which the laws of the tel'i"itO
ry, and of the United States, held out to foreigners 
removing into that territory, which he has eYer 
since considered as his adopted ~ountry. 
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- I That on the 16th of February, 1811, "thein- s.rnI~Gl.8)2. 
, l 1.' f 11 1 fl' 1. Dlstnct. , aauztants 0 a t 1at part 0 t 1C ternto~y or conn· ~ 

" try, ceded under the name of Louisiana, by the DE!;BOlS'!; 

I' treaty made at Paris on the 30th of April, 1803, CASE. 

" bet\veen the United States and France, contain-
" ed within the follo\ving limits" (including the 
city of New-Orleans) were" authorised to form, 
"for themselves, a constitution' or state govern. 
" ment:" that accordingly, a constituti'on was 
formed, and the inhabitants of that par~ of ~he for. 
mer tenitory of Orleans, which includes the city of 
New-Orleans, became an independent state, by the 
name and stile of the state of Louisiana, of which, 
in his judgment, hc is a componcllt mcmbcl:, a ci. 
tizen. 

THERE cannot be any doubt of the correctness 
of this reasoning, if the word inhabitants, used in 
the part of the act 'of congress cited, is to be un. 
derstood lato sensu, so as to comprehend every 
inhabitant, actually settled: but it is contended 
this word is to be taken in a ,'estricted sense, so as 
to exclude such inhabitants, as were not in the 

country at the cession. 

THE grounds on \vhich it is expected t141.t the 
latter interpretation will prevail, are: 

1. THAT i~ was only in favour of the persons 
who inhabited the country, at the time of the ces
. sion, that the incorporation into the union, and the 
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SPRI~Gl~12. admission to the rights of citizens of the United 
I. DlstrIct. S " 
~ tates, were stipulated 111 the treaty. Art. 3 . 
. DESBOIS'S 

CASl:.:. 
2. TH A T the promise, m:lde by congress in 

1805, 7. Laws U. S. 283, "-That as soon as it 
" shall havc been ascertained by an actual census, 
" or enumeration of the inhabitants of the territo
" ry of Orleans, taken by proper authority, that 
" thc number of free inhabitants, included there
" in, shall amount to 60,000, they shall thereup
" on be authorised to form for themselves a COl1-

" stitutjon or state govemment and be admitted 
" into the union, upon the footing of the original 
"states in all respects whatsoever," was accom
panied with a declaration that the admission should 
be made" conformably to the provisions of the 3d 
" article of the treaty." Therefore no person can 
claim the benefit of this new promise, who could 
not ~hat of the stipulation in the treaty. 

3. TnA T the persons, in whose favour the act 
of congress of the 16th of February, 1811, was 
made, are described as "the inhabitants of all that 
" part of the territory or country ceded, under 
I, the name of Louisiana, by the treaty made at 
" Paris, &c. contained within the following lim
" its;" whilst it would have been far easier to have 
said: "the inhabitants of all that: part of the terri~ 
" tory of Orleans, contained within the follo\~ing 
" limits, &c." if congress had not intended, by a 
reference to the treaty 1 the more markedly to point 
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out those for whose advantage the law was passed, SPRI~<? 1 ~ 12. 
. , . 1 b' fl' d d ' 1 1. Dlstnct. VIZ. tne 1111a ltants 0 t1e terrItory ce e , at t1e ~ 

cession. DESDOIS'S 

4. T HIS construction is corroborated by the CASF-. 

disti~ction made by congress in one of their acts. 
(7 Laws U. S. 51.) They there extend the right' 

of owning ships and vessels of the United States, 
" to the inhabitants of the ceded territory, who 

"were residents thereof on the 30th if AJJril, 
'" 1803 :" clearly excluding those who had arrived 
since, and were consequently, as it is contended, 
no part of these inhabitants, in whose TIwour the 
stipulation in the treaty was made. 

T II I S interpretation is resisted on these grounds: 

1. TH A T the word" the inhabitants of all that 
"part of the t~rritory or country CEDE'D," are 
plain and explicit: and that the Court ought not 
to permit itself to resort to any rule of construc
tion, when the meaning of the legislator is not ex- , 
pressed in words of a dubious meaning. 

2. TH A T if the expression was a doubtful one, 

it would be fairer to look for a clue, in the other 
parts of the act, than to seek it in other acts; passed 
several years before, and by other legislatures,
and that it is safer to judge of the legislator's mean
ing by what he has done, than by what he has said. 
'Vhatever congress may have said, as to the per-' 
Bons ,entitled to be members of the new state" 
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SPRI~G 1 ~ 12. they have actually vested the right of composing 
1. Dlstnct. 1 b 1 1 fi tl ... 
~ t lC 0( y, \V 10 was to mme Ie constItutIOn, m 
DJ~SllOIS'S some inhabitants who arrived since the cession. 

C"s.c:. 
3. THA T to construe the word illhabitants, so 

as to include all actual i1'1habitants, at the time the 
word was used, is not to construe it lata sensu, 
but to give it its plain and obvious meaning only. 

4. TH A T if the word be ambiguous, the Court 
is to look for the meaning of the legisbtor, in the 
usage of the country before the passage of the act. 
Common usage being the best ,interpreter of the 
law. Si enim de ambigttitate legis quceratur, im~ 
prim is illspicielldu111 erit qua jure clvitas RE TRO 

in ejusm~li casibl~s uta sit. Stabilia ac optima 

legum interpres sit consuetudo. Pando lib. 1, tit. 

3, l. 37. 

S. TUA T construction ought, creteris parious., 
to preponderate, by which, in the charter of the so~ 
vereign, his beneficence shall have the most exten- . 
tion. Benefi~ium imperataris quod a divilla scili
cet ejus ·indulgentia prqfiscicitur quam plenissim(J 

interpretare debemus. Did. lib. 1,. tit. 4, t. 3. 

I. IT is true that if the words "the inlk'1bitants 

" of all that part of the territory or country ceded" 
sto'od aloof from others, which may give them an
other meanin'g, the Court would not n.'sort to any 
rule of construction. Quoties in verbis nulla est' 
ambiguitas, ibi nulla expasitia contra verba fienda 



OF THE STATE OF LOUISIANA. 19i 

(}st. 2 Saund. 157. But to admit that the words SPRINGI812. 
. l' h h I. District. nre susceptible of that meaning onl» 111 W llC t e ~ 

counsel for the motion understand it, is to give up DEsnOIS's 

the whole question", ' CASE. 

II. SUR ELY, the legislator's meaning will be 
more safely ascertained from a comparison of the 
different parts of a statute; but it is also prolJer to 
consider all other statutes ill pari materia; and a~ 
actions denote intentions more forcibly than 'words, 

what the legislator has done, will be better evidence 
of his will, than what he has said, 

THE doubt which arises as to the ni.eanil1g of 
the word inhabitants, used in the first part' of the 
first section of the act 0[1811, when we compare 
it with antecedent acts, must be much weakened, 

when we do so, with what is said and done, in the 
second section. 

VV E are to take notice that in the first, the per. 
sons who are to constitute the new state are point. 
cd out. The object of the second is, to select from 

among them those who, on the day of election, are 
to pronounce the ,,,ill of the future citizens, in the 
choice of their representatives. Here we find that 
inhabitants of the territory ceded, arrived since the 
cession, even within t,,·o years, are authorised to 

vote. The inference is very strong that, since they 
are thus caUed, by an express provision, with 
those who were 111 the country at the cession, to 
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SPlllr:O 1 ~ 1 ~ co-operate in the formation of the constitution 
1. Dlstl'lct. ~ 
~ they were intended by congress to have the same 
DESBOIS'S rights, at least, as those of th~ inhabitants at the 

CASE. cession, who for want of certain qualifications 
were excluded from the poll. 

IF the inhabitants, ~vho \\:ere here at the cession, 
were the exclusive object of the congress's atten
tion and favour in the first section, it is strange 
that in the !econd, the most important, th.ey should 
be entirely pretermitted. In pointing out the vo
ters, no right is given to, them as such. 

III. IV. Let us now seek the meaning of the 
word, in the laws and usages of the country before 
the passage of the act. 

TH E act of congress, authorising the formation 
of the constitution of this state, 10 Laws U. S~ 
322, was almost litterally copied from that which 
authorised that of the state of Ohio. 6 Laws U. S. 

120. In the first section of the latter, "the in/la

" hitants of the eastern division of the territory 
" north-west of the river Ohio," are authorised to 
form, for themselves, a state constitution." In the 
4th section, the persons entitled to vote for mem
bers of thc convention, are described-first, all 

male citizens of the United States-next, all other 

persons having, &.c. 

TH E word inhabitants, in the first section of 
tlus act, must be taken lato senSll, it cannot be 
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restrained so as to include citizens of the United Srnu:n HlI1!~ 
. 1. District. 
St:J.tes only; for other persons are afterwards called 'vrY"-' 
upon to vote. There is not any treaty, or other DEsnors's 

instrument, which may be said to control it. Eve-. CAS!:. 

tyattempt to restrict it, must proceed on princi-
ples absolutely arbitrary. If the word is to be 
taken lato senSll in the act passed in favour of the 
people of one territory, is there U1~y reason to say 
that ,vc are to restrain it, in another act, p;:tSsed for 
similar purpose~" in favour of the people of ano' 
,ther territory ? 

I T is one of the oldcst principles of Anglo
American jurisprudence, that the soil of the Uni. 

ted States is that of UNIVERSAL N A TURALISA

T ION _ An alien in Ameriq\ before the revolution, 

was entitled to many more rights than an alien in 

England. 1. By the very act of migration to, and 

settlement in, America, he became ipso foeto a 
denizen, under the express stipulations of the co

lonial charters (all of ,vhich, it is believed, contain
ed similar clauses) whereby it "1\S stipulated, for 
the better encouragement of all who would engage 
in the settlement of the colonies, that they, and 

. everyone of them, that should inhabit the same, 
should and might have ~ll the priviledges of free 

denizens or persons natives of England. Q. ,Eli
, -, zaf(etll's charter to sir fr. Raleigh. 2. By the 

same act of migration, he had a right to be natura-

AA 
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SPRING 1812. lised under the sanction of a pre-existing law, 
1. District. fi b !'. 1 made not only for the bene It, ut .lor tile enCOll-
~ 
DEsnOIS's ragemcllt, of all in a similar situation with himself. 

CASE. The operation of these laws was immediate not 
remote: he became a denizen, as of right, instant
ly; he became naturalised. upon payment of the 
legal fees for his letters of naturalisation, and tak~ 
ing the oaths. 1 Tucker's Blackstone, part 2, 

,app.99. 
AF T E R the reYolution, this principle was en

grafted in the constitutions of most of the states. 
Every foreigner, says the 49th article of that of 
North Carolina, who comes to settle in this state, 
having first taken an oath of allegiance to the same, 
may purchase, and by other lawful means, acquire, 
hold, and transfer land and other real estate, and 
after one year's residence, shall be deemed a free 
citizen. 

By the adoption of the constitution of the Uni. 
ted States,' the right of aliens to become citizens, 
was by no means intended to be taken away. On 
the contrary, it is expressly provided that "con~ 
" gress shall haye power to establish an uniform 
" rule of naturalisation." Art. I, sect. 8. Here 
,vc may observe that congress are authorised to 
prescribe the mode, by which aliens are naturali~ 

sed; but it neyer was intended to authorise them 
to take mvay the right. For, among the acts of mis~ 
rule, alledged against George III. in the declaratiOll 
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of independence, it is asserted that" he has endea- SPRI":G 1 ~ 12. 

d h I · f I 1. Dlstrrct. "vourc to prevent t e popu atIon 0 t lese states; ~ 
" for that purpose, obstructing the law for the na- DEsnOIS's 

" turalisation of foreigners, and refusing to pass CASE·. 

"others to encourage their migration thither." 
Every alien, coming to the United States in time 
of peace, therefore, acquires an inchoate right un-
der the constitution to become a citizen. 1 Tuck·-
cr's Blackstone, part 2, 99, 100. 

EVER y European nation possessed of colonb.l 
establishments in' America, except, perhaps, the 
Spanish, admitted foreigners to naturalisation in 
them, without difficulty; and whatever might be 
the conduct of Spain in her other American colo
nies, in Louisiana, naturalisation was obtained 
with great £'1cility. Foreigners were permitted to 

. settle, lands were allotted them, and the expence 
of their migration was often borne by the crown, 
who in many instances supplied them with the 
meatis of subsistence during the infancy of their 

establishments. See Gayoso's instructions and Ca
rondelet's contracts with BastrojJ and ll,faisott 

Rouge. Land laws U. S. appendix 63, 67, 70. 
Frequent .instances occurred, under the Spanish 
government, of sqch naturalised citizens, being 

,'II 

appointed to offices of high trust and profit. 

I T is, therefore, correct to conclude that fo
reigners wh<? migrated into the territory of Or .. 
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Srm::G 1 ~ 12-. leans after the cession, acquired, by the very act 
1. Dlstnct, f" '1 '1 f .1" 
~ 0 mIgratIOn, an me lOate rIg 1t 0 natur,ulsatIon o~ 
DESBOIS'S territorial citizenship, under the particular laws of 

CASE. ,the land (we mean those by which the country had 
been regulated under the dominion 'of Spain, and 
which remained unrepealed) and the general prin~. 
ciples of the American government. 

IN 1805, in extending to their newly acquired 
p6ssession the second grade of territorial govcrn
'roent, congress vested new rights in the inhabi
tants; and as these rights expressly extended to 
future immigrants, held out new inducements to 
foreigners disposed to migrate-inducements to 

. which is perhaps due, in a corisiderable degree, the 
extraordinary increase of the popUlation of the ter
ritory. 

Tn E rights \vhich foreigners acquired before 
1805, in migrating into the territory, were'that of 

purchasing and holding land, and consequently es
tablishing themselves thereon. 

IT does not appear that they ,vere lmder 'any 

disqualification, express or implied, from. holding 
mi.y office in the territorial government. The con
trary is to be pres limed; for their eligibility (after 
a certain period) to scats in tl~e legislative council, 
had been declared. That body \vas to be com
posed of thirteen of the most'fit and discreet per
SOliS of the territory, chosen among those holding 
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i.-cal estate therein, and wllo shall have resided (fne SPRi~G\_812. 
. 'd . 7 L U. S 3 1. DIstrlct. year at least m Sal terntory. aws.. 11· ~ 

b 1805, to those rights ,yere added: 

1. That of voting for inembers of the house of 
representatives, after a residence of two years. 

2. That of being eligible as a representative, af

tcr thrce, 
3. And as a member of the legislative council

Ordinance (ff 1787. 

THE y were notdisqtialified from holding any 
office. 

I T is true some real property ,vas required, to 
exercise those rights; but the same property qua
lification was indispensable to the inhabitants of 

the ceded territory residil~g there at the session. 

So that, as to the rights of a ~erritorial citizen, 

inhabitants arrived since the cession, were on aJJer
fect equality with those who were residents at the 
session. 

PER SON s, endowed by the laws of thelterritory 
'and of the union, ,vith such extensive, such valua. 
ble rights, could not be considered on the footing 

of alic'ns, in any sense of the word. They had 
acquired civil rights, of lvhiCh they could not be 
wantonly deprived, without a violation of some of 
the most sacred principles of political justice, as 
well as of moral obligation. They mig-ht empha
ticaUy call that country their OWJl, in which they 

Dl~SllOIS'S 
C.\SJ:. 
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SPRI~G 1,812, were permitted to cxerci;e such rights-rights for 
1. Dlstl'lct, h' h f h I 1 'd al bl ' ~ W lC some 0 1 em 14K pal a v. ua e comlde-
DEsnOIS's ration. 

CAS!;. 
THOSE who have served the territory in the le

gislature, or accepted offices, have, in many instan
ces, forfeited their civil rights and become aliens 
in the country from which they migrated. La qua
lite de Frant;ais, that is to say, French citizenship, 

shall be lost: 1. By naturalisation acquired in a 

foreign country: 2. By the acceptance of public 
functions, unauthorised by the emperor, conftrrec! 
by a foreign government: 3. By every establish
ment in a foreign. country, without the intention 
of returning. JVapoleon Code, livre 1, chap. 2, 
sect. 1, art. 17. 

SUREI. Y, he, who thus engaged in the service 
of his adopted country, did it in a confidence, 
which the Americ-an government had excited, and 
consequently was bound not to disappoint ,,,:an
tonIy, that its protection should not be withdrawn 

. without cause; that it should not betray him, by 
sending him back, a stranger in the whole world, 
liable to be taken and deliv~red to the very sove. 

reign whose resentment he had excited, by an at. 

tempt to throw off his allegiance. 

IF an individual) who thus forfeited his rights in 

his native country, is not, by the late change of 

government, a citizen of the state of Louisi~a1 be 
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IS an alien TO ALL INTENTS and PURPOSES Sl'RING1812. 

'

:Hl h fi 1 l' If 1 h 1. Di:mict. WH ATE V E R.v len e lllC s 11mse t lUS t ro\V11 ~ 
away, an outcast upon the world, he may well ad- DESBOIS'S 

dress congress thus: "You have declared me an CASE. 

"alien. On a \var breaking out with my former 
" country, you will consider me as A N A LIE N 

" ENE],I Y. If ever the same laws ar~ enacted as 
" were passed in 1798 (4 Latus U. s. 143) I may 
" be shipped away. I settled in one of your ter-
" ritories, in which your la\VS offered me a domi-
" cil, the right of holding land, elective franchise,eli-
C( gibility to every office, capacity to exercise legisla-
" tive functions: brilliant prerogatives from which 
" my dazzled mind could not by any possibility 
" separate the quality of a citizen. I have taken a 
" wife, children are born to me. These are citi-
"zens. Shall I take them with me out of the 
" only country, in which they have any right, and 
" wander with them, outcast and forlorn, till I 

" find an hospitable nation, from whose genero-
" sity we may obtain, what we vainly claimed from 
C( your justice. Or shall I part from them and 
" with the civil rights, of which I am despoiled, 
~, lose those of a husband and a father? 

"IT is true I cannot turn to any part' of your 
(, statutes in which the citizenship of the United 

, " States was expressly promised to me. But 
" The obligation 'of promises, says archdeacon 

"Paley, depends upon the expectations, \rhich 
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SYRIN.G 1 ~ 12 •. 11 we knowingly and yoluntarily excite; consC'
I. Dlstl'lct. I . 1 ] l' 
~ "quent y any actIOn or con( uct towa1'( s anotler, 
DEsnOIS's ",,·hich we are sensible excites expectations in 

CA!lE. ." him, is as much a promise and creates as strict 
." an obligation, as the most express assurances. 
" Taking, for instance, a kinsman's ,child, and 
," educating him for the heir of a large fortune, as 
." much obliges us to place him in that profession, 
" 01' to leave him such a fortune, as if we had giv
" en him a promise to do so, under our hands and· 
"seals. Paley's Ph. 99, 100. 

" Now, if nations are bound by moral obliga· 
." tions, receiving a foreigner, allowing him to pur. 
~, chase land, bestowing on him elective franchise, 
." passing laws to authorise him to exercise legis
.cc·lative functions, that is to say, the sO\'ercign 
"-power of the country, naturally' excite expecta

, " tions, which cannot be "Irantonly disappointed, 
". without a flagrant breach of faith. The expec. 
". tation which your conduct excited in me was, 
," that I shou~d never be reduced to the conditiou. 
, " of an alien, without some fault on me." 

V. T II E Court i recognizes the. principle that 
the act to enable the people of. the territory of 
Orleans to form ,a constitution, .fic. ought to have 
a liberal construction, and that,. without the ut
most necessity, no part of it ought to be so inter. 
preted so as to destroy acquiredt'iglzts. In ordi. 

- llary affairs, the benignity of the law, says lord 
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Dacon, is such that when, to preserve the princi- SPRI~G 1 ~ 12<. 
~ 1 f hI' 1 . f 1. DlStl'lct. pIes and grounc c.; 0 t caw, It (epnves a man 0 \./Y"'-' 

his remecl)", it will rather put him a better degree DEsnOIS's 

and conditiol1 than in a worse, nam quod 1'emedio CASE', 

clestituitur, ipsa ratione 'valet, SI CAUSA ADSIT. 

Bacon's Blem. c. 9. If a man shall not lose his 
remedy without his f.'mlt, shall he be presumed to 
lose his right? The presumption, then, must be,. 
that congress, in establishing :i government, which 
necessarily must have deprived certain individuals 
of their civil rights, would be inclined to give 
them better-rather raise them to the high situation 
of a citizen of the United States, than to degrade 
them to the degree and condition of an alien. 

ON the best view of the case, we are of opinion 
that the reference to the treaty, and the distinctidn 
made, in favour of the inhabitants, who were hem 
at the cession, in the sole instance of owning ves

sels of the United States, are not sufficient circum
stances, from which we may imply the intention 
of congress to exclude from the rights of a citizen 
of the state of Louisiana, any person actually and 

bona fide an inhaoitant of that part of the territory 
of Orleans, described in the act, at the time of its 
passage. 

THE consequence of this opinion, on the pre
sent case, is, that the applicant must be considered 
~c:; a citizen of the state of Louisiana, and as snc~, 

R B 
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SPRING 18 HI. is entitled to all the rights and priviledges of a d· 
1. Di~trict.. flU . d S • 
~ tlzcn a t le mte tates. 

DEsnolS's 
CASE. Duncan, Brackenridge, and Gales, for the mo· 

tion. 

Robertson, Dick, and IVilsoll, contra. 

SAUVE vs. DAWSON. 

Note to be Smith, for the plaintiff, offered to prove a pro. 
proved bfY the missory note of the defendant, bv the introduction ' 
report 0 ex· • 
ports. of a witness ready to testify to his acquaintance 
Appe'dll ~ond with his hand-writing, and to his belief that the 
a goo plece 
of comp.lri. signature at the bottom of the note, was in his 
son. hI' . ane -v,Tltmg. 

Hennen, for the defendant. This mode of proof 
is not to be resorted to. The note is denied, and 
the Civil Code (p. 306, art. 226) provides that 
" in case the p arty disavows his signature, proof. 
" of it may be given under oath or affirmation, 
II by at least one credible witness, declaring posi. 
" tively that he knows the signature, as having 
" seen the obligation signed by the person_from 
." payment is· demanded, and if there be no such. 
" depositio~, the signature of the person must be 
" ascertained by two persons having skill to judge 
~' of hand· writing, appointed by the judge before 
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" whom the cause is pending, which two persons SPRIN.G 1 ~ 12. 
. 1. DIstrIct. 

" shall report on oath, whether the sIgnature ap- ~ 
" pears to them to be that of the person, whose it SAUVE 

" is alledged to be, on their having compared it DA~V8~~1''' 
" with papers acknowledged to have been signed 
" by him." 

Smith, contra. This is a commercial instru-. 
ment, the proof of which is not to be regulated by . 
the general law. Papers of this ki!ld are very sel-

dom attested by a.subscribing witness. The pro
visions ·of the Civil Code do not controul the esta
blished law and usages of commerce, p.470, art. 
74, and this is the. best evidence the nature of the 
case admits. 

By the Court. The part of the Civil Code 
invoked by the plaintiff's counsel, is expressly 
confined to claims on the thing sold. The evi
dence which we must require, is that which the 
legislature has pointed out, even when in our opi
mon, it .appears weaker than that which is offered. 

WITNESS REJECTED .. 

Smitlz then offered the appeal bond, executed 
by the defendant, as a piece of comparison. 

Hennen, contra. It has a subscribing witness, 

. and before it be used, that witness must be bro~t 
to prove it. • 



SPRI~G1812. 
1. District. 

~ 
SAUVE 

7)8. 

DAWSON. 

.cASES IN THE SUPERIOR COVIn' 

By the Court. The bond having been filed in 
the office by the appellant, has become a matter of 
record, and cannot be denied. 

THE note was accordingly proven by a compa~ 
rison with the signature at the bottom of the ap~ 
peal bond. 

-.:::.~ 

PHILIBERTys. WOOD. 

Depositions Smith, for the plaintiff, offered a deposition 
must be re- _ , 
turned by the taken by consent of the defendant s counsel. It 
pe.rs.ons rc~ was on a loose sheet of paper, and had remained 
cClvmg them, h k' . th . f S . 1 
-even when Sll1ce t eta -mg, 111 e posseSsIOn 0 mztll. 
taken by con-

~cnt. Hennen, '\for the defendant. It cannot be read. 
The act of 1805, ch. 26, sect. 19, requires that 
the person taking the deposition of a witness l 

n shall enclose the same, under his seal, and direct 
" it to the clerk of the Superior Court." It is 
his duty to prevent any change or alteration from 
being made, by enclosing it under his seal, and he 
should transmit it to the clerk-not deliver it, for 
keeping, t6 either of the parties, who may, if the 
testimony does not suit him, suppress it.. The 
deposition, wh~n taken, belongs to both the parr 
ties-neither of them ought to be allow'ed the fa~ 
cility of depriving the other of it. 

Smith, in reply. This act relates only to depo~ 
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sitions taken under it, and by a rule of Court. In Sl'IlI~G 1 ~ 12. 

1 1 1 . . k b 1 1. Dlstnct. t Ie present case, t 1e c eposltlOn was ta 'en y t 1e ~ 
consent of both-parties, who therefore impliedly PUILrn:CUT 

agreed that it should be read, and as they imposed V8. 
',"OOD. 

no condition, it must be read absolutely. 

By the Court. The party, by consenting that 

the deposition should be taken, canno,t be pre
sumed to have dispensed with any of the for,mali
ties requireel by law, in receiving testimony out 
of Court: 

DEPOSITION REJECTED. 

-,YUGENT ,"s. TREPAGNIER. 

, Tu E defendant was sued as the endorser of a Juror who 
tried a suit 

promissory note. of plaintiff '5 

D URI N G the trial, Depeyster, the defendant's against ano-

el 1 f h · 1 1 . 1 ther indorser attorney, observe tut one 0 t e Jurors me tnec not absolute-

a suit brought by the plaintiff against ~mother in- Iy inco:TI.pe-

d f 1 d 1 h . 1 b d' tent. ODJecorser 0 t lC note, an pl-ayec e mIg 1t e IS- tion too lato 

charged; observing th1t the objection would pre- after tri"l be;. 

vail on a motion for a new trial, and it would save gUll. 

\hc time of the Court to make it now. 

By the Court. It is not clear that the juror is 
'incompetent. Likely, as this case may turn ~n 

the same point, as the one which the juror has 
tried, if the attention ot the Court had been drawn 



CASES IN THE SUPERIOR COURT 

SPHII'iG 18 I 2-. to this circumstance, they would have been reacli-
1. Di"trict.. . "' . . 
~ Iy mduced to dispense with his attendance. 
NUGE:;'C b the witness was incompetent, the Court 

1)8. would disch~rrge him no\v. In Kaig!lll 81 at. "s. 
TnEPAG- d fl' . 

NIER. Kemu: y, one 0 t le Jurors lookmg at the deposi-
tion, recognised on the back of it some figures, 
which h~ had made in casting up the interest, on, 
the trial, in the court below, ha.ving been a juror 
there, and .Jloore objected to his trying the cause 
now, as he had already done so once: On this the 
(;<luse was continued. ftfartin's Notes, 38. 

MOTION OVERRULED. 

TONNELIER VS. lIf.1URIN'S EX'R. 

A person of THE plaintiff lived with the defendant's testator 
colour, li,ing as his menagere. She had with her in his family,: 
with the de- . . 
ceased, and several grown daughters of hers. It was 111 eVl-

allowinghim dence that he hired out some of the plaintiff's 
to receive her 
negroes' hire slaves, and received their wages. They had lived 
:withol\~t caltl- together in this manner for several years, in His
mg urn 0 

-account, pre- paniola, St. Yago de Cuba, and New-Orleans. 
sumed to 

have allowed ··d h 
the hire as By the Court. There bemg no eVI ence of t e 
IlCr. par~. of plaintiff having been accounted with, or of any 
their JOIlJt • fl· 1 l'u' f I f 1 ~pence. claIm 0 lers Il1 t le I e time 0 t le testator 0 t le 

defendant, it must be presumed that the parties 
had joined their stock for their mutual support. 
The plaintiff might' as well claim wages for hCf 
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. services in the house or might be sued for her SPRING 1312. 
, I. District. 

board and that of her children. ~ 

JUDGlIIENT FOR DEFENDANT. SUADDOCK'S 

Segllers, for the plaintiff. 
CaucllOis, for the defendant • 

. ~ SH.llDDOCK'S CASE. 

CASE. 

THIS woman claimed the daily allowance of a -Witness los· 

witness, from the date of her recognizance, on the ing he&r pabs. 
sage, ·c. y 

authority of lVI'Fall's Case, mite 171. It ape being recog-
. • nised, not en-

peared she came from New' York, about mne or ten titled to any 

months ago, for the purpose of collecting some allowance 

d h 81 f h . .' therefor. debts ue to cr. le was part 0 t at tune In 

, Florida, returned to New.Orleans, where she kept 
.a boarding.house for two months-afterwards she 
gave up the house, and engaged her passage on 
board of a vessel bound to the Havanah. She wac; 
deprived of the opportunity of sailing in her, by 

.' .' being recognised to at,tend this Court as a witness. 

By the Court. "Ve went sufficiently far in the 
case cited, and the principle on which.it was de. 
termined is not susceptible of extension. The 
applicant was not deprived, by being bonnd as a 
witness, to follow her former mode of obtaining 
a support. The means through which she had 
maintained herself during the preceding nine 
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SPRIXG1812·months, at the time of the call made on her, were 
I~. not tl~ereby taken from her. M'Fall was a Ken

SHADDOCK'S tucky trader, who ha~ come to dispose of a cargo 
CASE. -had he gone home and rcturned to Court, the 

milage would have amounted to more than the 
daily allowance. Havanah, where the present appli
cant ~vished to go, ,vas not more her place of rcsi· 
denee, indeed much less so, than New-Orleans. 

CLAIM DISALLOWED. 

Young, for the applicant. 

STATE YS. CECIL. 

Coloured A Vi 0 lIr A N of colour was offered as a witness, 
persodns fpre-bv the attornev-general, and a gentleman s\vorc' 
sume ree.' .I 

Collatcral &. that she was once a slave, but he had liberated her. 
incidental She had a coPY of the act of liberation; the originai 
facts, not I . . . y 
proven as of w 11Ch was In N e,v - ork. 
strictly as 

facts in issuc. Jrilson, for th~ prisoner. The Court will not. 
look at the copy, while the original is admitted to-:. 
exist. 

By the Court. The woman being of colour, 
the presumption is that she was born free. Adele 

vs. Beauregard, 1 ]Jfartin 183. But this pre
sumption is destroyed by the declaration of her for
mer master. This declaration, however, must be 
taken in toto" and it establishes her emancipation 
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in the same breath. Neither are we ready to say 

that when, in the trial of a cause, a fact comes 
incidentally and collaterally to be proved, the rules 
of evidence are as strictly to be insisted 011, as when. 
the facts put in issue are to be made out. In. the 
latter case, the party has previous notice and time 

to procure the best testimony, which consequent
'ly will be required. Not so in the former case, 

SPIlI~G 1812. 
1. Di~t\'ict. 

as on a motion for a new tt;al or for a continu
ance-when a witness is examined on the' voir 
riire. 

'VIT~ESS SWOnN, 

J.1IILNE n, .111IELUNG'S Sl'NDICS, 

~ 
STArE 

"S. 
CECIL, _ 

By -the Court, The petition states that the Vendor, 'vilO 
plaintiff sold to the insolvents two hundred and has receiv~d 

part of hls 
four bales of cotton. One half of the amount was paymcnt, 

paid down, and the insolvent's notes reeeiveci for may demand 
. thc whole 

, ~he other half, payable at SIxty days. Before the thing sold, on 
\ . . . 

maturIty of the notes, the iusolvents failed, and the returnl1J~ It, 

I · 'ff fit d h' . .. or that It be p amt! I e IS petItIOn, praymg for an order of sold to raise 

sequestration of the whole cotton, which was the balance~' 
granted, and the same was accordingly landed, 

-from a vessel on board of which the insolvents had 
shipped it. 

THE prayer of the present petition is, "that 
~, the said cotton may be declared to be the pro. 
" perty of the petitioner, and deliyered to him, ox 
. C c 
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Sl'lm'.G 1 ~ 12. " so much thereof as may be sufficient to satisf,,' 
1. Dl:;tl'lct. "1 1 f h . J 
~ t le t rree notes 0 and aforesaId." 

MILNE A VENDOR has a priviledge over the thing 
• ,1)8. ,sold, that is to say, the right of requiring the sale 

."l.MELUNG S 

SVN DIes. of it, in order to obtain his payment, Civil Code, 
470, art. 74, sect. 5, or of demanding the resto~ 
ration of the thing sold. In the latter case, he is 
to refund what he has received, and he may pro
secute that right, on the whole of the thing sold, 
even when it is divisible, and he has received part 
of the payment. Ord. Bilboa, chap. 17, sect. 40. 

TH E defendants having interpleaded and de • 

pended on the general issue, it would have bee~ 
the duty of the Court, on proof of the facts in the 
petition, to have ordered, as the petition prays, 
that the whole cotton taken be declared to be the 
property of the plaintiff; he paying the expences 
of unlading, and reimbursing the part of the price 
paid him: but the parties have placed their con
troversy before the Court, on the following case 
agreed. 

" ON the 16th of Februarv, F. & H. Ame1unfr 
• t> 

I' purchased of Andrew Milne two hundred and 
'~ four bales of cotton, weighing 65,728Ib. at fif~ 
" teen cents per pound, amounting to the sum of 
,~ 89,859 20, for which they paid one half in cash 
" and the other in their three promissory notes, 
" endorsed by Thomas Elmes. Before the said 

. ' . 
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"notes became due, Andrew Milne sued out aSPRIN.Gl~12 . 
. 1 . f . b' f l' h 1. Dlstnct. 

H specm Writ 0 sequestratIOn, y VIrtue 0 W liC ~ 

" the sheriff seized the whole cotton, on board of l\'lxLNE 

" the ship vVilliam, then bound to New-York, ·'V8. , 
• AMELU'NG S 

" consigned to Corp, EllIS &: Shaw. Aftenvards SY:\DIC5: 

" the cotton, while in the possession of the sheriff, 

" was bonded for, under a rule of Court, and sold 
" at twelve cents and one half per; pound, at 60 
"days, the market price being fifteen ccnts in 
" cash :' and Andrew Milne presents the annexed 
" account of charges, on the allowance of which 
" he is ready to hand over the balance in his hands." 

" 0 N the above statement, the following points 
., are submitted to the consideration of the Court. 

" 1. WHETHER Andrew Milne was entitled to 
" a special writ of sequestration? 

"2. IF so, whether the debts be entitled to prc
" ference or priviledge? 

" 3. IF so, whether the preference or priviledge 
" be not confined to one half of the cotton, the 

" other being paid for? 

"4. 'V HE THE R the costs and charges be not 
" to be deducted out of the said one half? 

" 5. WIlE T II E R the loss, if any, arising on the 
" sale of the cotton, bonded by Andrew Milne, as 
" aforesaid, is not to be charged exclusively to. 

" him? 
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SI'Rl~GI812. 

1. District. 
" 6. "\tV HE THE R the ch~rges in the annexed 

" account be correct? 
~ 
:MIL~E 

"08. 

AMELUXG'S 

S¥NDICS. 

"A. L. DU1lcan, for plaintiff. 
"A. R. Ellery, for defendants." 

As by the consent of the parties, the cotton has 
, been sold, and the specific prayer for a restitution 

cannot be granted, the case is before the Court, as " 
if the prayer of' the petition had been for the ven
dor's priviledge on the cotton, for the purpose of 
being paid out of the proceeds. 

1. TH E Court is of opinion, on the first point 
made ·in the case agreed, that the plaintiff was en-
titled to the special writ of sequestration. -

2. ON the second, that the debt is such one as 
gives a preference and priviledge. 
. 3. T II A T the priviledge is not confined to a 
part, but extends to the whole. 

4. TH.'1. T the charges are not to be deducted, 
but the plaintiff is entitled to the whole balance of 
his debt. 

5. TH A T the difference between the price at 
the two sales, is to be borne by the defendants, . 
and not by the plaintiff: the action being, by the 
act of both parties, changed, from an action for the 
restitution of the thing sold, to an action for the 
payment of the debt. 

6. TH A T the charges in the account current 
not being supported by v,ouchers, cannot be ad. 
mittcd if denied: but it does not appear necessarj 
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to determine their legality, as the plaintiff is not to SPRING 1812. 
I D' . \ be charged therewith. . lstrICt. 

THE plaintiff is, therefore, to be paid the amount ~ 
of the note with interest, from the day of their "Us. 

• •• • • AMELUNG'~ 
matuntv ; It bemg postenor to that of the de. Sy •. 'n J ., 1<:5. 

mand. 

BIWFIELD'S HEIRS \"s. LYND. 

JUDCMEN'f had been obtained and execution If after exe~ 
issued before intelligence arrived of the declaration tChutionl i~st~effid 

• < • •• c p amti S 
of war by the Umted States agamst Great Bntam. become alien-
On a suggestion that the plaintiff., were subjects ofecnemies, t~lel 

B
. .. OUl't WI 

the king of Great ntam, and are therefore alien not interfere 

enemies, 

Livingstull, for the defendant, moved that the 

execution be staid, on the ground that an alien 
enemy has no right of action wh:ltever during the 

war. "'Vilcox 8? al. vs. He,nry. 1 Dallas, 71. 

Duncan, contra. The defendant cannot take 

advan~age of this in this way. The court of King's 
Bench, in Vanbrynen 8t at. vs. IVitson, refused to 
stay judgment and execution on a summary ap
plication, because the plaintiffs after verdict became 
alien enemies. 9 East, 321. This is a stronger 

~a.se aga..inst relief: for ju<lgn1ent has bc~n givl::f1 

'. 

OD a summa
ry applica
tion. 
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SPRING 1812. and execution issued. Le Bret vs. Lapollon, 4 
1. District. E t 591 is also a case in point. ~ (!s, ~, 

~OTION OVERRULED. 

-'::"-
ORLEANS .;\:1VIGATION COMPANY VS. ~1.1rOR 

f5c. OF NE TV-ORLEANS. AN'J'E P. 10: 

Servitudes T HIS case was now argued before the three 
arc like in- judges. 

corporeal 
hcredita- 11".' £': 

mcnts and do ,iYl.oreau lor the defendants. 
not pass 

without a 
{;rant. 

THE defendants have the right to continue to 
drain the waters of the city through the canal Ca
rondelet, unless the plaintiffs furnish them another 
drain at their own expense. 

1st. BECAUSE they are the owne~s of the spot 
on which the canal Carondelet is dug, or have at 
least the right to enjoy it, as making a part of the 
commons of the city : 

2dly. BECAUSE they are entitled to the use of 
that service by the situation of the place. 

I. THE defendants are owners, or have the us~, 
of ' the spot of the canal, as making a part of the 
commons. 

T II ERE existed commons under the French and 

Spanish government. 
SEE the proces verbal d'Olivier Devesin, the 

surveyor-general of the province of Louisiana, 
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made on the 14th of JuI)", 1763, by order of the SPRn~Gl~12. 
k· f F 1 I . . f h J I. DIstnct. mg 0 rance, to survey t lC P antatlOn 0 t e e- ~ 
suits (now the suburb St. Mary) when the proper. ORLUNS 

ty of the Jesuits was forfeited to the crown-the NAVIGATION 
. COMPANY 

deliberations of the cabildo-the royal schedule of 7)8. 

the kine: of Sloain, dated the 21st December, 1797. MANYOn, os-c. 
OJ OF EW- R' 

THOSE documents shew that the defendants LE.\8S. 

had a title to the exclusive use of those commons . 
. RECOGNITIVE acts, when supported by a pos
session of thirty years, dispense of shewing the 

primitive title. Civil Code, 308, 310, art. 237~ 
TH E. canal Carondelet was included in the com· 

, mons of the city. 

1st. THE proces verbal of Devczin, says that 
the commons of the city extended in their depth 
as nir as the bayou St. J olm : 

2clly. THE royal schedule of the 21st of Decem. 
ber, 1797, says that the three hundred toises to be 
rented and divided in small lots, were to be taken 
out of that part of the commons "which 'WerC1, dur
ing six months of the year, covered with water, 
a description which, according to the evidence, 
could only apply to the low spot where the canal 
Carondelet is situated. 

3dl y. THE deliberation of the cabildo under the 
date of the 13th March, 1795, granting three hun
dred square feet of the commons, to Alex. Baudin, 
fDr a certain time and for public utility, says that 
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SPRIN01812.." tlle canal Carondelet is situated Oll the conlmOl~.~' 
1. District. " ,I' 1 • " 
~ oJ tile city. . 
ORLEANS THIS deliberation is signed by the Baron de 

N~VIGATION Carondelet, as prc:,ident of the cabildo. Let us 
COMPANY. , 

V8. enquire-in what consisted this right of commons? 
l\lA.NYOR, OS-c. W HAT constitutes the ri~ht of commons in 
OF EW- R- • 

LEANS, France? 3 Encyclopedie de Jurisprudence, 74, 
verbo Communes. 

I N France commons may be held eith~r in own

ership or only in use. 3 Encyclopedie de Juris1m,: 
dence 76, verbo Communes. 

\VHEN the lords who granted that right, had 

not divested themselves of their property, thcy . 

were allowed to take a third part of the commons, 
for their separate usc. ' 

IN the year 1667, the king of France solemnly 
renounced that right on the commons held under 
the cro\vn : he rendered an ordinance for that pur
pose. 3 Encyclopedie de Jurisprudence, 77, verbo 

Communes. 

Roy AL ordinances and edicts extended their 
effect as far as the bounds of the empire, and there
fore were in force in the French colonies. Recueil 
des Edits et ordollnances royaux 1)ar Neroll et 
Girard. Introduction, 1). 1. 

UNDER the Spanish government, the cabildo 
made regulations to prevent the usurpations which 
were made on the commons of the city by several 

. individuals, and to secure to the inhabitm1ts of 
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New-Orleans, the right of cutting wood thereon. SPRn~Gl~12. 
Arrete oj'the Cabildo, dated the 15th July, 1796. I. Dlstnct. 

THE caoiiclo granted temporarily some parts of ~O E _ RL ANS 

the commons for pubiic utility., N.<\VIGATIO~ 
• COMPANY 

A GRANT was mFide to Alex. Baudm, of a V8. 

'tract near the cami Carondelet, on the 13th MA YOR, &c. 
OF NEW-OR

March, 1795. See translatioJlS of documents LEANS. 

numb. 2. 
THE cabildo vested sometimes a part of the 

commons for the benefit of the city. 
AN ordinance or arrev was issued on the 5th 

Octouer, 1792, by the cabiIdo, on the suggcSti01~ 
-of governor Carondelet; by which they ordered to 

.-,"iiiclcisc,certain parts of the commons, to be rented 

" 

, to the butchers for the benefit of the city. 
. A G RAN T made by the king of Spain himself 

to one Bermudez, on the 3d May, 1799, which 
proves that the assent of the cabildo wa~ necessary 
for such grants, even when they were made for 
public utility, and that when the condition or the 

I , express purpose of the grant was not fulfilled, the 
cabildo had the right to remove the grantee, and to 
cause the premises to return to their former nature 
of commons. 

THE king himself, and therefore congress, had 
not the right to deprive the inhabitants of New. 
Orleans of the use of their commons, without their 
consent;, 

Dn 

t 
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~PRIN.Gl~l~. COMMONS make undoubtedly a part of the 
1. DlSll'lct. l' bel . . . 
~ t 1111gS ' ongmg to a commumty or corporatIon .. 
()ur.BANs THINGS hel~ in common by a corporation or. 

NC~VIGATION community, are subiect to the same rules as the 
OMPA~Y • J 

- "s. goods held in common by the whole nation. Vat. 
l\rANYOR, o&c. tel's Law oifJ\/'ations, 170, numb. 234 and 235. 
OF EW- R-
LEANS. - THE sovl:reign has a right over public and 

common things, and they. make a part of the royal 
domain, Vattel, 174, numb. 245 ti' 246-but he 
cannot alien or dispose of the public property, and 
if he alien or dispose of 4it, the alienation will be 

. invalid. Vattel, 178, nun~b. 259 and 260. 

THE law, 30tlz, t. 18, partida 3, declares ,vith. . 
out efiect, the grants made by the king to..the-pre:--"~.-
judice of the corporations or communities, unless 
he manifests a second time his intention to be 
obeyed. 

THE law, 2d, tit. 5, book 7th, of the recopila. 
tion of Castille, which is posterior to the laws of 
the partidas, declare absolutely null, all grants 
made by the king, of things belonging to the cor.:. 
poration~ or communities. 

THE rights which the city held under the for
lller governments, were confirmed by an act of in
~orponttion, of the l~gislative cOll-ncil, dated the 
17th February, 1805, sect. 13, and afterwards by 
an act of congress, dated 3d March, 180~, which 
recognisc:i and. confirms the right of the city to 
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three hundred toises of the commons mit and fmm SP'ltING 1812. 

h fi 'fi . I. District. 
t e ortl catlOns. . ~ 

THE right of the city to the commons, cannot ORLEANS 

be affected by the charter of the NaviO"atiol1 Com. N~VIGATION 
b COMPANY 

" pany, which is posterior to the act of incorpora. V8, 

tion, having been enacted but on the 3d of July, MANYOR, o&c. 
OF EW. RoO 

1805. LEANS. 

THESE rights cannot be affected by the renun. 
ciation required by the act of congress, since this 
renunciation relates only to the land which lies 
between the basin and the river. 

THEY cannot be affected, even impliedly, by 
the shares which the corporation have taken in the 
stock of the Navigation Company, since the char. 
ter has not vested them with the property of the 
soil, but only with the right to improve the naVI. 
gation of the canal. 

II. THE defendants are entitled to the service 
which they exercise on the canal Carondelet by the 
situation of the place. 

SERVICES originate not only from covenant or 
prescription, but also from the nature of the things. 
Civil Code, 127, art.3. Domat, 207, numb. 5, 0/' 
services, English translation. 

THE land situated below, must receive the wa. 
ters which run naturally from the land above. Ci. 
vil Code, 128, art. 4, Digest, book 39, tit. 3, law 
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SrRn:Gl~12. 1st, sect. 13 frP 22 and law 2d. Ibid. Traite des 
I. DIStl'lct. ' 
~ Seroitudes, 494,496,497. 
ORLEANS THE proprietor above can do nothing whereby 

N~~~~,::::N the natural service, due by the land below, may 
7)8. be rendered more buithensome. Civil Code, 128, 

MA :on, &c. art. 4,. 
OF NEW-OR-

L.E.\NS. BUT the proprietor above may choose or assign 

the place where his canal is to pass. Digest, book 
43, tit. 20, law 8. Traite des Seroitudes, 563. 

T II E Civil Code is not repugnant to this assign
ment, since it presupposes it, when it speaks of 
the right which the owner of the land, subject to 
the service, has to change the place of it. Civil 

Code, 140, art. 64. 

IF the primitive place of the service becomes 
inconvenient, the owner of the land subject to the 
service, may offer another place equally convenient 
for the exercise of it, and the owner qf the land, to 
'which the service is due, cannot refuse it. Civil 
Code, 140, art. 64. 

THO' the Navigation Company be not the pro
prietors of the land adjoining the canal, they can
not be dispensed from furnishing to the defendants 
another place of drain, if they will not receive the 
waters of the city through the canal Carondelet. 

THEY may buy the necessary lands from the 
neighbouring owners, and if these owners refuse to 
sell the same, they may compell them to do it, on 
account of public utility. Civil Code, 102, art. 2, 
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which is" agreeable to the 7th articlc of thc amend- Spm~G 1.812. 
. . 1. Dlstnct. 

ments of the constItutIOn. ~ 

THE Navigation Company cannot be at libcrty ORLEANS 

t h I I f 1 . b ffi' I· NAVIGATION o c ange tIe pace 0 t le servIcc, y 0 enng on Y COlllPAXY 

another convenient phce, but they must furnish V8. 

h I f lr . h . MA YOR, &c. 
anot er cana 0 C am at t eirexpence. OF NEw-OR~ 

1st. BECAUSE the canal Carondelet was dug, LEANS. 

at least for three fourth parts of the work, by the 
negroes of the city and its jurisdiction, within 15 
miles. 

2dly. BECAUSE it was dug by the consent of 
government, under whose title ilie plaintiffs claim, 
for the double purpose of navigation and of drain

ing the waters of the city and neighbourhood. See 
publication:s made by order of the Spanish govern

ment on the 26 111ay, 1794, 15 Sept. 1795, 19 
Oct. 1795, & 9 December, 1795. 

I T is immaterial wh~ther it be difficult, or even 

impossible, to have a canal of navigation, by con-
. tinuing to drain the waters of the city through the 

canal Carondelet (though this impossibility has not 

in any manner been proved); the only cnquiry is, 
whether or not ilie government intended that this 
canat should serve for this double purpose, and in
duced thereby the citizens to lend their negroes 

for that work. 
I T is true that in the publication made the 26th 

May, 1792, it is said that" by the time the canal 
. ~t Carondelet will be changed into a canal of navi"-· 
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SPRI~Gl.81Z." gation," but these words were so little intended 
1. DIstrIct. 
~ to exclude the draining of the waters, that in the 
CHLEANS publication made the 9th December, 1795, when 

NAYlGAT10Nth III t d t b . 
COMP'AKY e cana was near y comp e e ,so as 0 e navlga-

vs. blc for schooners, the baron repeats that the inha-
~L\YTOll' os-c. bitants shall have thereby the benefit of draining 
OF~" l-:W- R-

L:f.ANS. their stagnant waters. 

FR01\1 its natural situation, all the land beyond 
the city, was liable to receive its water. By the 
convention which has taken place, every part of the 
land, except the spot 011 which the canal is dug, 
was freed fi-om the natural servitude, which affec
ted the king's property, as well as that of indivi
duals. 

IF the king had been the owner of all the land 
between the city and the bayou St. John, a navi. 
gable stream, he would have been bound to afford a 
way, though he might, like an individual, have rc. 
quin::d compensation: for he is liable to the laws 
as well as his subjects. 1 Partida, t. 15 (ct 16. 

TH E Court has said the servitude is not to be 
considered as a natural one, because created by 
the act of man: they have confounded the right 

with the means of exercising it. The owner hav -
ing consented to the exercise of the right, on a par •. 
ticular spot, does not alter or change its nature. 

THE intention of the king, in digging the canal. 
was, in some degree, to rid the rest of his land 
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from the natural servitude with which it was bur- SrltINGlSI2. 

th d Th U . d S h d d h' 1. District. enc . e mte tates ave succee e to IS ~ 
rights, and transferred them to the plaintiffs, cum ORLEANS 

onere. NAVIGATIOX 
• COMPANY 

HAD the Umted States sold the land by par- V8. 

eels, the purchasers, might have resisted the return MA YOR,&C. 

h· I' . h . OF NEW-Oll-of t mgs to t le anCIent form: and rIg tly claImed LEANS. 

to hold these lands free from the burthen from 
which the king of Spain, in whose rights they 
would stand, had freed them. Is the case different, 
because one corporation has acquired the whole? 

THE Court, in my humble opinion, erred in 
considering the servitude as created by the act of 
man. One party cannot raise a dam to stop the 
water, nor the other any work by which the bur
then of the inferior estate may be encreased. Tile 
'Work ifman does not refer to a canal dug, 5ince 
the owner may do it at his ex pence. 

MATHEWS, J. The canal was made by him by 
whose authority it was dug: the king of Spain, 
not the city. . 

]Jforeau, continuing. The Court also erred in 
determining this case on a principle of the com. 
man law of England, not applicable to us, in can· 
tradiction to the lex loci. 

MA THEWS, J. It was at least on a principle can. 
sonant to reason. The right, having no corporal 
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SPRI~G 1.812. existence, could not be transferred by delivery, it 
J. Dlstnet. 
\/'. __ ...; must therefore pass by grant. 

ORLEANS ?II ., Th' 'II k N A VIG A nON .1rl.oreau, cont1OulOg. e ClYl aw -nows not 
COMPANY this distinction between corporal and incorporal 

'V8. 

MAYOR, lite. rights. Both pass by delivery. No grant was 
OF NEw-On- necessary. 
LEANS. he' . 1 N EITHER was t e ourt correct 10 saY10g tIe 

city cannot take advantage of a contract, in which it 
did not intervene as a p~ty. It does not repre
sent, but has succeeded to the right~ of, those by 
whose aid the king was enabltd to dig the canal. 

IF the sovereign cannot vest any property or 
right in a city without a grant, that of New-Or
leans may be deprived of every part of its property: 
for it has no grant. The ground on which this 
hall stands, that on which the church was built, 

the jail, the hospital, all have passed without a 

grant. 

MA THEWS, J. No person to accept. 

Moreau, continuing. The three hundred toises 
around the fortifications, were not accepted by the 
cabildo, yet congress have recognised the right of 
the city, and confirmed their title. 

MATHEWS, J. The sovereign can revoke his' 
gift. The United States have done so, by grant
ing to the present plaintiffs a right incompatible 
with that claimed by the city. The city cannot 
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complain, for congress gave it property of much SPltl~Gl~12. 
I 1. Dlstnct. 

greater va ue. ~ 

7IK" • 0 Th bOll d ORLEANS .:.r.Loreau, contmumg. e ca ICO represente NAVIGATION 

the city, and draining its streets being an object of COMPANY 

"public concern, might claim from the king the pri- MA y~~, ~~~ 
. viledge of emptying the waters of the city, over OF NEw-On." 

the king's land, into the bayou. The city council, LEANS. . 

having succeeded to that body, may lawfully claim 
a continuance of a right which the cabildo might . 
insist upon. 

TH E defendants have a strong claim on the score 
of equity. The king said his situation, on account 

. of the war, compelled him to set bounds to his 
. munificence. He was unable to dig the canal 

without the help of the inhabitants of the city. He 
solicited that. Negroes, cash, were supplied by the 
wealthy; actual personal labour by the poor. This 
is surely a valuable consideration. 

MAT HEW S, J. This consideration has been 
,repaid. _ The use, which the city has had till now, 
was more than an equivalent. 

J,!oreau, continuing. The consideration a party 
gives, whatever it may be, entitles him, not to an 
equivalent, but to every thing that is promised, 
every thing in the expectation of which the consi· 
deration is furnished. 

THE Baron de Carondelet, in his last commu-

EE 
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SPRIN.G 1 ~ 12. nication, acknowledges the proposed advantages 
1. D1Stl'lct. b ll' d . ~ were to e perpetua y enJoye. "A serVIce of 
ORLEANS "little moment which, however, will rid them 

NAVIGATION" TOT ALL Y of the stagnating waters, and conse
. COMPANY 

," VS. " quentlv of the sickness so common in the falL" 
MAYOll, &c. A te 12" 
OF NEw-On- n • 
L!::ANS, TIl E incompatibility of the use of the canal [m" 

the purpose of navigation, and that of a drain, 
does not destroy the contract. F or the incompa
tibility of these hvo uses, does not exist in regard 
to impossibility, but in regard to difficulty and ex
pence. 

THE Baron told flfetzinger "the canal was 

" cltig for the conveyance of the waters of the city, 
~, as well as for the purpose of navigation, and 

, " must answer both the intended objects." Ante 
13. The Baron intended to increase the canal to 
double its width,,, and to have a marie salope, to 
keep it clean. Per80ns of the art have declared 
that, with these improvements, the canal might 
,veIl serve for both the intended purposes. See 
Tanesse and Castanedo's testimony . .Ante 15. 

T II E impossibility which avoids the obligation 
of a contract, must be an absolute one. Great 
difficulty, trouble and expence, do not. 

OlllGIN ALL y the servitude existed over the 
whole land; by the consent, nay, the act of both 
parties, and for their mutual interest and conveni. 
ence, it ha,s bec;!n altered. If now the private in-



, OF THE STATE OF LOUISIANA. 227, 

terest or convenience of either party, requires anM SPRI~Gl~12. 
h I 1 '1 I . b d 1 1. Dlstrlct. ot er c lange, et t le a teratIon c ma eat t le ex- ~ 

pence of the party to be benefited thereby. ORLEA)oIS 
NAVIGATION 

TH E counsel for the plaintiffs declined replying. COMPANY 
, , V8, • 

CUR. ADV. VUTT. MAYOR, &c. 
OF NEw-On. 

THE Court, a few days after, delivered t~eirLEANS. 
opinion: 

MA THEWS, J.t This suit having been twice 
heard, and determined on its merits, is now again 
to be decided on a motion for a new trial. Was 
it not for the great pains and labour, used by the 

'. dissenting' judge, in giving his opinion or argu
inent in opposition to the decision of the Court, it 
might be sufficient bardy to say, that we can per
ceive no good grounds for altering our former 
judgment. 

TH E defendant's counsel, and the learned judge 
in opposition, having abandoned all pretensions to 
an absolute title to the disputed property itself, and 
redu~ed their whole claim to that of a servitude, 
this alone we are bound to notice or examine. 

I T is a little surprising, that one brother judge 
should seem to turn, with apparent disgust, from 
any expressions drawn from the common law, to 
ascertain the character, or name, of the right claim. 

t Judge Mathews had the politeness to favour the re;' 
porter, with the manuscript, from which his opinion is 
printed. 
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SPRING1812. cd by the defendants, as the character and name 
1~ thus deduced, is not only that of. the C0mmon 
ORLEANS law, but of common sense, and also of the Roman 

NAVIGATION law, from which he insists on drawing all authori-
COMPANY - •• 
< 'V8. ty, for the decIsIOn of the present cause; and we 

MAYOR, &c. are surprised that in quoting the institutes, lib. 2, 
OF NEW-OR-. • 1 . I' d' I 
LEA:iS. s. 3, he dId not observe, 111 t le tIt e Imme late y 

preceding, and on the same page, de rebus corpo-
_ raMus et incorporalibus, in which it is said, ss. 2, 

incorporales sztnt qllte tangi non possunt, eadem

que 1lllmerO sunt jura prcediorum urbanorum et 
rllsticorum, qwe etiam S E R V IT UTE S vocantur. 
That a servitude is properly termed an heredita
ment, or that which may be inherited or succeeded. 
to, we believe will not be denied on any hand; 
and here it may be observed that, in ~ur view, it 
is very immaterial whether we named things by 
the common or civil ,law, if the names are proper 
according to the rules of common sense and com
mon parlance; and it is quite unnecessary, being 
the same in both systems of laws, to enquire whe
ther they have been established by the dictum· of a 
Roman prcetor, the edict of an emperor, or deno
minated by a learned English law-writer. 

THE first position, laid down by the judge dis
senting, is, jus cloacte mittendce servitus est; 
true, and a very dirty one it is, as it relates to 
those persons bound to submit to it; and being 
so burthensome, those claiming such servitude, 
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ought very clearly to establish their right, before SPRH:GI.812. 
. 1 ld b II 1 I I. DIstnct. It S IOU e a o\vec to t lem. ~ 

HE next goes on to shew how servitudes are OULEA1;S 

established, and for this purpose cites the Insti- NAVIG~TION 
COMPANY 

tutes as above stated, wherein it is said" si quis V8., 

" velit vicino aliquod jus constituere pactionibus MANYOn, O&c. 
OF EW- R-

" atque stipulationibus, td ejficere debet;" also, LEANS. 

that a testator may, . to the prejudice of his heir, 
burther his farm with a servitude. The latter 
clause of this authority, having no bearing what-
ever on the case before us, we pass in silence. 

, The first sentence comes completely in aid of the 
opinion of the Court, for \ve have not been able to 
'discover any pact, or stipulation, by which the 
defendants have established their righ~ to the ser
vitude claimed: still believing that, to all contracts, 
agreements and stipulations, two parties are neces
sary in some shape or other. 

I T is said and insisted all, "that permission and 
" forbearance establish servitudes," and in sup-
port of this position, is cited the digest, b. 8, s. 3, 

where it is stated traditio plane et patientia servi
tutum inducet officium praetoris; and here it 
might be observed, that the judge is a little unfor. 
tunate, after having thrown aside the common law, 
as affording no legitimate aid to the determination 

of this cause, to l:ave fullen on a sentence in the 
Roman law, which it is almost impossible to un-
derstand, ex~ept by the assistance of a commen-

• 
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SPRI~G 1.812. tator, who has been obliged to give it a totally new 
I Dlstnct. • d k .. 11' 'bl d ~ structure, III or e~ to rna -e It mte Igl e; an says 

ORLF.A NS that it ought to be thus read, patientia plane, ut 
N.\VIGATION traditione seroitutem inducet officium prcetoris . 

COMPANY • ' _ ' 
, 7)8. whIch, we suppose, may be thus construed, "by 
1\1 A YOR, &c." long and open forbearance, as by being trans
OF NEW-OR-
LEANS. " mitted from one to another, it is the duty of the 

, . 

" pr<etor to consider it" a servitude;" this right 
, must partake of the nature of prescription, and to 

end all discussion on this point, it is sufficient to 

observe that, against the sovereign, prescription 
cannot run. 

'V ITHOUT determining on the C01Tectness or 
incorrectness of the judge's second proposition, in 
which he states that "a right may vest in a person, 

" natural or corporate, without any covenant or 
" agreement of such a person," it will suffice to 
shew, that the authorities brought in support of it 
are not applicable to the present cause. .To effect 
a proper application of the citation from Pothier 

to this suit, it is necessary to shew that the Baron 
Carondelet had a right to burthen the royal do_ 
main with servitude, or to alter and modify those 
which existed by nature. It is 1\ot contended that 
'he had such a power, arising from his office as 
governor, nor does it appear that he had any spe

cial authority to convey, or give in any manner, 
the right now claimed by the city; such a power 
can only be dubiously implied froW one of the 

c, • 
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official papers laid before the Court, which states SPnING1812. 

1 1 f 1 1 d' th 1. District. t mt "t Ie expences 0 t Ie war, prec u mg e ~ 
" hope that the royal treasury would contribute ORLEANS 

" to the ex pence of a considerable canal of navi- NAVIGATION 
•• ' COMPANY 

H gation, government had only sohcIted the king 'VB. 

"to allow the C'.Dnvicts (that were about to be l\1.norr, &c. 
OF NEw-Orr

"transported to Pensacola) to remain in New- LEAN'S. ' 

" Orleans, engaging with their aid, and that of 
" several inhabitants zealous for the, flub/ic good,' 
"to dig a canal for draining, which will be 
" changed in successive years into a canal of navi. 
" gation for schooners." 

IT seems to us, from this paper, that the inten
tion of the governor, and his master the king, had 
been to make a considerable canal of navigation; 
but the deficiency in the public funds, rendering 
it impossible at that time to execute so expensive 
a project, they were content that the city of New. 
Orleans might aid in making, for the present, a 
canal for draining-permitting them to' use it for 
that Im~'pose, until it should be convenient to 
render it fit for the first gr~'1t end intended-a ca. 

nalofnavigatioll. Now if the Baron had no right 
to give, grant or sell a servitude, the doctrine of 
the " actio utilis" cannot be made to touch the 
present cause, for the donor having no power to 
give, the donation itself fails, and every correlative 
must fall with it, and the party for whose be. 
nefit it was intended, can claim nothing by the 
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SPRI::Wl.812. gift. But admit that the governor had a right to 
I. DIstrIct. • • I I' . . d 
~ gIve, grant, or .StIpU ate re atlve to servltu es on 
Or.LEANS the public domain, is there stronger evidence that 

N~VIGATION he stil)ulated with those individuals who gave the 
COMPANY . ' 

V8. service of the negroes, that the canal should for~ 
MANYOR, &c: ever remain a sewer for the city, than that it &hould 
OF EW-Oll~ 
LEANS. be made a canal of navigation? If we recollect 

the testimony correctly, it appears to have been 
intended morc for the latter purpose than for the 
former; indeed it appears, that the primary object 
and ultimate end of all concerned in it, was to 
mah it a canal of navigation. W ~ are of opinion 
that it cannot answer the two-fold usc of a com~ 
mon se,ver to the city, and of a navigable canal; 
and that the community must lose all the advan. 
tages which might be derived from its navigation, 
or the city must desist from using it as has been 
heretofore don~, and as there is no contract or sti
pulation, vesting in the corporation the right which 
they claim, they have no legal pretensions to the 
servitude as arising from grant or contract. 

BUT it is said they have a right ex natura loci, 
because the canal is on land lower than that on 
which the city stands, and that by the civil law the 
lower ground owes a natural servitude to the high
er, to receive its waters, and that the judgment of 
the Court is erroneous in requiring evidence of a 
'grant of this right, which arises from the nature of 
the place. It is true that the owner of the lower 
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ground is bound to receive the water running SPRING 18 J Z. 

Ii ha f h . I dh ld b· 1. District. rom t tot e supenor an 0 er; ut It must ~ 
be received as it flows by the course of nature, ORLEANS 

and cannot be altered or modified except by com- NAVIGATION 

. b . h .. d COMPANY pact or agreement etwlxt t e partIes mtereste, 'V8.· 

and it would be proper to require the same power MAYOR, &c. 

ha d d·f . h .. . OF NEW-OR-
to c nge an mo 1 yang t, as to grant It ongl- LEANS. 

nnIly. It is equally true that we have it in evi-
dence, that all the lands immediately behind the 
city are lower, and naturally receive the water of 
it; they receive it as an inclined plane, each space 
receiving the water immediately descending on it, 
there stagnating, and not flowing in any particu-
lar stream or direction, except in very high wa-
ter; and it is said, that because quacunque servi. 
~us Fundo debitur, omnibus ejus partibus debitur, 
,therefore, the owner of the inferior land cannot 
free any part of it from the servitude. True, the 

.canal must bear its proportion of the natural servi. 
tude, and we suppose that the plaintiffs would ne-
yer have complained, were it not for the attempt 
t6 make them s'ubmit to the whole drainings of 
the city from one end to the other, whereas by na· 

. ture they are only bound to receive such portion 
of the water as would occupy an extent on the 
.upper ground, equal to the width of the canal on 
the lower. 

\V E are not able to feel the force of the objec. 
tion made by the dissenting judge, to favouring 

, F F 
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SPRIN.G 1 ~ 12. the pretensions of the plaintiffs, because they are 
1. Dlstl'lct. d 1 Tl d . 1 ~ mere onees or vo unteers. . le onee certam y 
ORLEANS succeeds to all the rights of the donor, as well as 

NAVIGATION to the burthens on the thing given. Suppose the 
~o~:~!tY United States still held their right to the canal, and 

MA Yon, &:c. granted to the city, as they lliwe done all the ba-
OF NEW-OR- • • • 
LEANS. lance of the land m Its rear to the dIstance of 600 

yards, with what just or equitable pretensions 
could the defendants insist on the exercise of a 
servitude on the part retained, which was only . 
due by the whole commons, and that to the utter 
destruction of the part retained, for the purposes 
intended by its retention, or with what face could 
they demand of the general government to give 
them another canal, when they have granted to 
them the very land through which it must pass? 
and to the value of perhap~ more than ten times 
the cost of the canal: and as the plaintiffs have 
succeeded to all the rights and privileges of the 
United States, they are not bound by law, or in 
equity and good faith, to do mo~e than the goy
ernment would have been obliged to perform haa 

they retained the canal. The servitude claimed 
being a natural one, due by the whole e'xtent of 
land in the rear of the city, must be apportioned 
uccording to the extent of the grant to the plain
tiffs and defendants, as it is said in the digest, book 
the 8th, tit. law 25th-" Si partem fundi mei 
certam tibi vcndidcro, a~U(fdllctZls jus etiamsi al-
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terius partis causa plerumque ducatur teo quoque SPRU~Gl~12. 
'b' b···· 1. DIstrIct. sequetur: neque l z aut enzgnztatzs agrz, aut usus ~ 

eius aqwe ratio habenda est: ita, ut eam solam OnI.BANS 

partem fundi, 'lute pretiosissima sit, aut maxime N~VlGATION 
• '" COMPANY 

usum eJllS aquaJ deslderet, JUs eJlls ducendte se- V8, 

quatur: sed pro modo a{{ri detenti, aut alienati MA Yon, &c. 
, , OF NEw-On-

fiat ejus a'lu.e divisio. This is when th,e aqua:- LEANS. . 

duct is beneficial, and if a benefit is to be divided, 
by analogy, so ought a burthen. 

TH E defendants ought to take nothing by the 
motion. 

LEWIS, J. concurred. 
MOTION OVERRULED. 

THE opinion of the Court, was delivered im- • 

mediately after its opening, and before MAR TIN', 

· J. took his seat. He had prepared the following: 

UN' A B LEta concur with my brothers, in some 
of the points on which the judgment of the Court 
is founded, and particularly a principal one, upon 
which one of them has insisted, during the last' 
argument, ante, 223 ~ 224, I have again given 
to this case all the attention of which I am capable, 
and I have to lament my utter inability to recog
nise some ofthe principles upon which it has been 
determined. ' 

I A D?vI I T that, according to a well 'known rule 
of the common law of England, the right which 
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SPRI~G 1 ~ 12. the defendants claim, "having no corporal exis-
I. DIstrIct. " ' 
~ tence, could not pass by delivery, it must there-
ORLEANS "fore pass by grant:" Neither am I willing to 

NCAVIGATION contest whether this rule be grounded on reason? 
Ol\lPANY 

118. But I have said the common law of England was 
MA YOR, &c. h f nd I, h' hI' 
OF NEw-On- not t e rule 0 co uct W lC t le parties recog-
LEANS. nised. On the contrary, the rule of the civil 

law, the law of the land, in this respect, differs 
toto ccelo from that which it has pleased the Court 
to establish. 

Res incorporales, says Bracton, TRADITION

EM non patiuntur, I. 2, c. 18. 

T:RADITIO servitutum, says the Digest, indu

cet officium prcetoris. I. 8, tit. 3, t. 1, s. 2. 
. IN the institutes incorporeal things are defined: 
those which cannot be touched. Incorporales au
tem sunt que tangi non passunt, 1. 2, tit. 2, s. I, 
and a note is introduced in the margin, by Gothe
fred, whether they are susceptible of delivery? 
.I1n TRADI possunt? For the solution we are, 
referred to the digest. Here the query is answered 
in the negative. Incorporales res TRAIlITIONEM 

non recipere 117anifestum est. I. 46, tit. 1, I. 43, s.-
1. But, adds the commentator, they are suscep
tible of a FICTITIOUS delivery. Nisi jictam 
scil. alias mero jure, but are considered as deliv

ered when we are permitted to enjoy them. TRA

p I T iE cen~ntur cum alius patitur nos iis uti. 
We are referred to the 6th book of the digest. It 
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is there said that if a servitude be delivered the SPRING 1812 . 
. h f h h' .. . h 11 b . I. Dhtrict. fig t 0 _ t e person t us acqmrmg It, s ,a e pro-, ~ 

tected. Side uSlifructo agatur TRADITO, publici- ORLEANS 

ana actio datul', itemque SERVITUTIBU~ urbano- N~VIGATION 
• " COMPANY 

1'umprcedwJ'um, per TRA DI TION EMconstztutzs, vel 'Us. 

iJer patientiam. Forte si per domum quis suam pas- MAYOR, &e-. 
OF NEw-On-

sus est acqucedllctum traduci: item, 1'1lsticoJ'llm LEANS. ' 

prcediorum: nam et hic TRADITIONEM et patien-
tiam tuendam constat. I. 11, s. 1. 

THE annot.'ltor adds that incorporal things are 
susceptible of a quasi-delivery. Proprie, scil, 
~u ASI-TRADITION EM recipiunt. 

AF T E R this, it is difficult to misunderstand, or 
find any ambiguity or obscurity in the position 
that servitudes pass by delivery. T R A D I T I 0 

plane et patientia servitutum inducet officium 

prcetoris. Dig. lib. 8, tit. 3, t. 1, s. 2. Delivery 
certainly, and forbearance of _ servitudes, give rise 
to the interference of the prretor. Neither is the' 
note less plain. Aut ita legendum est, ut TRA

DITIONE servitutum inducet officium prcetoris. 
-Neque interea displicet q~od a Baldo traditur, 

servitutes tradi patielldo seu patientia: deberi 

officio judicis. 
FRO M these different texts, I have inferred that 

a servitude, although an incorporal thing, may 
pass by delivery, according to the principles of 
the civil law. Though not susceptible of a cor-

'poraI delivery, or delivery DE FACTO, it is sus-
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SPRI~Gl.812·ceptible ofa delivery DE JURE, and will therefore 
I. DlStl'lct. . 1 . F 1 If I 
~ pass WZt/lOut a grant.. or examp e : pur-
ORLEA NS chase a right of view over my neighbour's estate, 

NAVIGATIO~ and he does . actually pl111 down, for the purpose, 
COMPANY . 

"7)8. as much of his wall, or of his house, as before 

MANYOR, o~c. obstructed my windows, the act of pulling down 
OF EW- R-

LEANS. will be a delivery of the right of view. TRADI-
TIO quce inducet officium prcetoris. If I demo
lish myself the part of the wall or house, in conse
quence of an agreement between him and me, his 

forbeanmce will perhaps be an equal evidence of 
my right. P.nENTIA qute inducet officium prce-

. toris. 
THE French law writers recognise this princi

ple of the civil law. "A third manner of acquir. 
" ing property" says Pothier, "is delivery, by 
" which the property of a thing, passes from one 

" person to another. Doctors call it, modus ae
" quirendi dominii derivativus. This manner of 
" acquiring property is <;lerived from natural law." 
Traite de fa prrpriete, 192, n. 193. 

Hte quoque res, qute TRADITIONE nostrcefi
imt, jure gentium nobis acquiruntur. Nihil enim 
est tam conveniens naturali cequitate, quam vo
luntatem domini rem suam in alium transferre 
ratam haberi. 1. 9, s. 3,.If. de acq. rer. dam. 

" Incorporeal things," continues Pothier, "not 
" being susceptible of possession, since posses
~' sian consists in the corporal detention of a thing, 
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" it follows a,s a consequence, that they are not SPRI~Gl~12. 
"more susceptible of delivery: delivery being I~. 
" only a transfer of the possession. Yet, as for ORLEANS 

". want of a possession, strictly speaking, we re- N~VIGATlON 
.,,' . . f' . COMPANY cogmse a quasi-posseSSlOn 0 mcorporeal thmgs, . V8. 

" which consists in the use which is made of them MA YOn., &c. 
. 'OF NEW-OR-

" there ought to be also a kind of delivery of ~n- LEANS. 

" corporeal things." . 

" THIS delivery, with regard to real rights, 
. " or the rights of servitude, is done patientia et 
" usu, that is to say, when he, in: the sight of 
" whom the right is used, suffers it to be used • 

. " For example: If I bound myself to give you a 

" right of way over my land, I am holden to make 

" you' a delivery of it, when you begin to pass 
" over it and I suffer it. If I bound myself to' 
" give you a right of view over my house, when 
" you will make windows and the mean wall,_ and 
" I suffer it." Traite de la propriete, 208, n. 214. 

WE must be careful not to confound two dif
ferent means of acquiring property, delivery and 
prescription. 

THE former is derived, as we have seen, jure 
gentium: the other from the municipal law. Dc
livery is a means of acquiring property by the act 

of the owner. Prescription, is a means of acquir-
'l • ing it, without any act of his, even without his 

'~onsent or knoMedge. 

". 
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SPRI:'Gl.812. "Lastly," says the author just cited, ',' we 
I. Dl~trIct. "lose without our consent, and even our know-
~, hi bl . 
ORLEANS "ledge, the property of a t ng, e ongmg to us, 

N~VIGATION " when he who possesses it, acquires it by pr~-
COMPANY" •• A h 1.... b 

"V8. scnptzon. s soon as t e possessor lias, Y' 
MAYOR, &c," himself or those froin ~hom he holds, accom-
OF NEW-OR-. • • d 11 h . 
LEANS. " phshed the tIme reqmre to a ow t e prescnp. 

" tion, the law, which establishes prescription, de
" prives us, ipso facto, of the property we had in 
"the thing, and transfers it to the possessor." 
T,.aite de la propriete, 272, 11.276. 

IN order that the: delivery may vest the pro-
, perty, it is necessary it should be made by a per - . 
SO~l having power to alien it. N ow the land, on 
which the canal was dug, if the plaintiffs have any 

right on it, was, at the time the canal was dug, the 

, property of the king, vacant, unappropriated land, 
terras realinguas. The power of the governors 
of Louisiana, to grant the king of Spain's vacant 
land, is not at this ,time to be doubted. Few of 
the planters have any other title to their land, but 
what proceeds mediately or immediately from a 
governor's grant or concession. If he could alien 
the soil, surely he could burthen it with a ser
vitude. Omne majus includit in se minus. In 
this particular instance, 'the governor acted with 
his master's knowledge and conserlt. Before the 
canal was begun, the king consents that the galley .: 
slaves be employed to dig it: after it is completed . 
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. ~ 

· he directs that it may b~ used in draining thelands SPRt~G 1~ 12 •. 
. 1. DIstrIct. 

around the CIty.. . ~ 

. '. d fi OnI.EANs 
THINKING that the rIght, wluch the e en- NAVIGATION 

, dunts claim, might pass to them without a grant, COMPANY 

I must conclude with their counsel, that there was MA y~~, &c. 

110 necessity for a formal, literal acceptance. If it OF NEW' Or,· 

be admitted that the right was acquired traditione LEANS. 

or jlatientza &f.llStl, it mtlst follow that it was ac-
cepted; although 'there be no written evidence of 

· the acccptm:ice. 

. I CAN NOT assent to the position of onc of my 
· brothers, ante, 224,225, that as a sovcreign can 
revoke his gift, the United States may have done 
so, that is, destroyed the title of the defendants, 
by granting to the present plaintiffs a right incom

patible with that claimed by the city: nor that the 
city cannot complain, for congress ga\'e it pro-" 
pelty of much greater value. 

FIRST. It is ~ery doubtful whether, after th~ . 
United States have made an absolute donation, 
they can recall it. But the right claimed by thc 

city, if it exist at all, was acquired for a valuable 
consideration; labour and I~lOney spent in digging 
.the canal. . 

SEC 0 N D L Y •. The congress has not given a foot 
.of land to the city. The confirmation of "the 
. c, 'claim of the corporation to the commons ndja. 

GG 

,. 
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.sPR1r:G 1,812. " cent to the city, within ~ix hundred yards of the' 
I, District. "r 'fi' f h" . 10rtI catIons 0 t e same, was not gratUltous, 
~ but made,'in consideration of their relinquishing 

NAVIGATlON their claim to the rest of the said commons, and 
COMPANY f th . , f h 1 1 . \. h .' 

1)8. 0 err conveymg part 0 t e anc WIt :un t e SIX' 

MA YOR, &c. hundred yards, to the present plaintiffs.' 8 Laws 
OF NEW-OR-
Lt;ANS. U. S. 304. 

IN the opinion I delivered last term, ante 32, 
I stated the grounds on which I think tha.t the city 
might claim a right, accruing under the agreement 
or convention between the Baron de Carondelet 

t and some of its inhabitants, although the city was 

not a party thereto. 

I CONCLUDE that the principles, upon which 
the judgment of the Court rests, appearing to me 

untenable, I think it ought to be reconsidered. 

ELLERY vs. AMELUNG's SYNDICS. 

Attorney's SUIT for services as an attorney and counsellor 
bill not privi- at law. The plaintiff was on the insolvent's bilan, 
ledged. as a creditor ot five hundred dollars for profes

sional services. The jury allowed him that sum, 
and he claimed to receive it as a priviledged debt. 
Civil Code, 468, art. 72, s. 2. 

By the Court . . He is only to be collocated Oll~ 
the tableau for that sum. The code allows a l;ri.· 



OF THE STATE OF LOUISIANA. 243 

viledge in f;tvour of law clzarges, fi'ais de justice. SPRI~(\ 1.B l~. 
'fl E l' I ., I h I. DIstnct. le 1 ng IS 1 expreSSIOn IS rat ler vague-t e ~ 
Frcac:h one is only, costs of court: taxed costs. ELLERY 

, A CREDITOR who claims to be plid, in ex- 11,8. '. 

I · f 1 I k" I . . h A:!>lELUNG S 
C USIon 0 tIe ot leI'S, must ma 'c out lIS rIg t SYNDICS. 

strictly. Priviledges are odious and should be 
restrained. 

PRIVILEDGE DENIED. 

1J:fazureau, for the plaintiff. lI-foreau, for the 

. defendants. 

-~::.-

SIMPSON vs. BURNETT. 

THE defendant had been held to bail upon the The disabiIi· 
. ty orthc pl'f. 

usull affidavIt,' can only be 
A RULE was obtained to shew cause, why the taken advan· 

. . tage of at the 
order to hold to barl, should not be dIssolved, up- trial of the. 

on the gtound, that the defendant was an inhabi- cause. 

tant of the territory, residing out of the first su-
perior court district. 

Ellery, in support of the rule. By- the "Act 
" supplementary to an act, providl1lgfor the suo 
" perior court going district," every suit begun 
against any residing landholder, shall originate be
fore the judge of the parish in which said landhold
:er resides. 1807, clz. 1, sect. 11. And with reo 
spect to all causes which are to be transferred to 
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SPRI~GI.812. the circuit courts, it is made the duty of the supe. 
I. DIStl'lct. • d tl t h f tl ~ nor court to or er, 1a suc 0 lose causes as 

SIMPSON shan yet be pending before it, when this act shall 
\ 

VS. begin to be in force, sInll be transferred to the rc-
BummTT. spective circuit courts of the circuit wherein the 

defendants reside. 31st sect. E very defendant, 
therefore, must be sued in the parish, or district, 
wherein he resides; and no process from this court 

'can legally issue against the present defendant, 
who is a landholder, residing in the parish of Iber. 
ville, in the second superior court district. If 
this suit had been pending in this court, at the 
time of passing the above act, it would have been 
the duty of the court to have transferred it to the 
second district, and this, it would appear, sum. 
marily, whenever the residence of the party defen. 
d::mt in that district, was made to appear; and not 
by a plea in ab:1tement, which ,,,ould have placed 
it on the trial list, there to wait its turn, and sub. 
ject the parties to great expence and loss of time. 
Neither does it appear that in any cause thus 
pending "rhen this act went into operation, the de. 
fendant was ever compelled to resort to this plea. 
The present defend.ant. being in a similar situation, 
is entitled to a similar remedy; the date of the 

suit ought not exclude him from the benefit of it. 

By the Court. This objection is premature. 
The disability ,.of the plaintiff can only be taken 
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advantage of by a plea in abatement, or at the trial SPRI~Gl~12. 
f t1 · 1. Dlstl'lct. 

o le cause. . ~ 

RULE DISCHARGED. 

KERSI£.;jjiI vs. COJ.LIA'S. 

THE plaintiff had judgment against the defen· .Clerk'scer-
• A uficate that 

dant, 111 the county of the .il.ttakapas, and now there is a 

brought a suit in this court on it. The defendant judgrn?llt, is 
, .. no endcncc 

pleaded nul tzel record. On the tnal, a certificate of it. 
of the cierk of the court in which the judgment i ~p2i51 
was had, was produced, attesting that such a judg- lil-i-'7ini 
ment was rendered. He transmitted a certified co-
py of the execution which had issued, returned 
nulla bOlla. 

By the Court. The clerk cannot certify a 
judgment, in any other manner than by giving a 
copy of it. From the execution, which is proper. 

ly shewn, the fact that a judgment was rendered, 
cannot be inferred. 

JUDGMENT FOR DEFENDANT. 

Caune, for plaintiff. Porter, for defendant. 

-'::"-

. WELllfAN, CURATOR, b'c. YS. CO.V.YOL"Y. 

THE defendant had been held to bail upon the 

usual affidavit, for a debt due to the estate, in 
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SPllIN.G l~ 12. which the necessary oatli had been made by the. 
I. Dlstl'lCt. I' . If 
~ P ::I.111t1 , as curator. . 

Disobility of U PDN a motion to shew cause why the bail 
the plaintiff, should not be discharged, 
Jlot a f~ct to 
be tried UpOil L' . fi 1 r d ffi 1 a motion to Elleryand zvzngston, or (elCn ant, 0 cree to 

disch'lrge prove that the letters of curatorship granted to the 
bail, but •. 
must be plamtlff by the court of probates, had been revok. 

pleaded in ed, in consequence of his having neglected to pro. 
abatement. 

vide a surety to replace the one originally furnish-
ed, who had become insolvent; and that the 
plaintiff, being thus deprived of the cap::tcity in 
which on~y he had a right to sue the defendant, the 
order to hold to bail should be dissolved, as ille. 
gaIly obtained. Tha t, by the act regulating the 
practice of the superior court in civil causes, eve
ry defendant arrested and held to bail, may be dis. 
charged by proving, to the satisfaction of the 
judge, that the facts stated by the petitioner, in 
order to hold the defendant to bail, are not true. 
18Q5, clz.26, sec. 12. 

BUT, by the Court-This is not one of those 
£'lcts contemplated by the act, to be liable to be 
~isproved in this summary way. An intended 
departure from the territory, the possession by the 
defendant of sufficient property, if attached, to sa
tisfy the judgment, which the petitioner expects to 
obt~in in the .suit, &c. may nlirly be put at issue 

'l,pon a motion to discharge the bail. But the dis. 
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ability of the plaintiff to prosecute his suit, ,can SPJm~(}1~12. 
I b' d h . 1 f h . 1. DistrIct. on y e mar e to appear 011 t e trm 0 t e cause, 111 ~ 

a IJka of ab.ltcment. Otherwise causes of this dc- "r EL~I.\X, 
scription might be tried upon collateral issues, and Cu RATOR; 

"tIS. 

instead of taking the usual course on the trial list, CONNOLY. 

would obtain an undue preference, and this to the 
exclusion of the jury. 

l\10TION DENIED. 

--:::.---. 

WEEKS vs, TRASK, 

THE defendant had been held to bail upon 
usual affidavit. 

the If the plain
tiff' rcsidc ill 
the territor". 

b . d h 1 tho'out ofthc A R U L E was now a tame to s ew cause, W 1y d' t . t . 
IS rIC, 111 

the proceedings in this cause should not be stay- 'vl~ic? t~e 

ed, until the plaintiff, who resided out of the first tSIUlt 
IS btro. til' 

IC cour WI 

superior court district, should give security for not stay pl'O-

.the costs, in case a verdict was rendered against chced,ings, till 
• • CCITcec~ 

lum, or he was nonsmted. rity for the 
costs. 

Ellery, in support of the rule. This case would 
admit of no doubt, if the plaintiff resided out of 
,the territory. In the courts of Common PIcas, 

and of King's Bench, in England, whenever the 
plaintiff is shewn to reside abroad, this order is al
ways granted. 1 T. Rep. 267. 1 East Rep. 431. 

2 Hen .. Black. 384. 2 Vesey, 471. The reason 

of it is evident, inasmuch as the plaintiff would 
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Sl'RING1812' not be within reach of the court, so as to, have 
I. District. 
~ process served upon him for the costs. The same 
WEEKS reason applies to the present plaintiff, who though 

T:~~K. an' inhabitant of this territory, resides out of the 
district where the suit was instituted. By the act 
supplementary to an act, entitled, an act jJrovidillg 

for the sUjJel'ior court goillg circuit, 1807, ch. 1, 
this territory is divided into five superior court 
districts, where the courts are respectively to be 
held; and these courts, though composed of the 

same judges, canno~ be considered the same courts. 
Each has its separate clerk, and sheriff, to make 
out, certify and serve its processes. There is no 

intercommunity of jurisdiction. No process from 
one court can issue, except certified by its own 
clerk; or be executed, except by its own sheriff. 
In the present case, for instance, should the plain. 
tiff £1.il in his suit, can a.fi fa, for the costs, be 
executed by the sheriff, out of this district? 'V ould, it not be necessary to commence a new 
suit, and obtain process in the district where the 
plaintiff ,resides? In an English court, a plaintiff 

in Ireland is considered so far abroad, as to oblige. 
him to give security for costs, and for the reason 
here urged; because the process of the court 
would not reach him, in case an execution issued 

for the costs. 1 T. Rep. 362, Fitzgeraldvs. Wlzit. 
morc. And if the process of the court will not 

reach a plaintiff, residing in a different district, 
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ought we not to be entitled to the benefit of the SIrRDI~~l~lZ. 
. lstnct. 

same rule? ~ 

Hennen, contra. The application of the defen • 
. dant is founded on a rule of the court, requiring 
non-residents of the state, to give security for 
. costs. This rule cannot be extended to residents 
of the state, though residing out of the district. 
" It was held by the court of King's Bench in a 
" variety of cases, and those of no very ancient 
"date, that a plaintiff's residence abroad, or in 

. " Scotland, was not a sufficient ground for staying 
H the proceedings in the suit, 'till security was 
cc given for the costs, because such a practice it 
H was said, might operate as a discouragement of 
H trade and commerce, would be clogging the 
H course of justice, and in a great measure pre
" elude foreigners from suing in our courts, as in 
"a strange country they might, frequently, be 
H unable to find security." 2 Str. 1206. 1 Wils. 
266. 2 Burr. 1026, 4 Burr. 2105. Cowp.158. 
lIllllock's law of costs, 44.2. 

OF late years this rule has been changed, as is 
proved by the authority in 1 T. R. 267 fj' 491-
N or is it the uniform rule of the court of Com. 
man Pleas. 1 H. B. 196. The practice of the 
court of Exchequer has always been uniform: no 
precedent, of such security having been required, 
is to be found in that court, Anstr. 359, Beckmatt 

HI! 
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SpnI~Gl~12·VS. Legrange. 7 Rae. Abrid.422. The rule it-
I. DlStl'lct. 1 f . . . r . r 
VY"-' self, t len, 0 reqmrmg seCUrIty lor costs, l~ lound-

WEEKS ed, I think, on questionable grounds; but to ex-
7)8. tend it so far as to say, that inhabitants of the 

TRASK. 
same· state should be bound to conform to it, 
would be highly oppressive to the poor, flnd a 
great hindrance to justice: a planter, for instance, 
in the city of New-Orlenns, from vVa~hita, might 
find it difficult to obtain security for costs, in a 
suit which he might wish to bring against an in
habitant of the city. It would also be extending 
the rule beyond the spirit of the English decisions 
-a judgment against the plaintiff for costs, would 
always be a matter of record, on which the defen
dant might obtain an order of seizure from the 
court of the parish, or the superior court· of the 
district,' in which the plaintiff might reside. 

Ellery, in reply.- There is no doubt but in 
England, both in the courts of King's Bench and 
of Common Pleas, that security for costs was not 

, always required, when the plaintiff was a foreigner 
o~ r~ided abroad; but, of late years, the practice 
in that respect, in both courts, has been changed; 
and now, not only foreigners and plaintiffs resid. 
ing abroad, in both courts. are obliged to furnish 
this security, but in the court of King's Bench, 
this rule has been extended to a plaintiff residing 
in Irel~d, who was quoad hoe considered as a fo. 
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reigner. \Vhen this was so decided in the case SPRING 11l12. 

f 'p. ''d urz . . '1 1. District. o It:::geratl vs. rr Jlltmore, It was t len, as now ~ 
urged, that such an extension of the rule was im- WE.EI{S 

politic; but the court decided that the same reason 718. 

which induced it to lay down the rule with respect TRASK. 

to foreigners, namely, that the process of the court 
could not reach them, in case an execution issued 
for costs, held equally with respect to Irishmen. 
And this saine answer can now be given to thc 
same objection, raised in the present case; that a 
plaintiff residing out of the district, is quoad hoc a 
foreigner, whom the process of this court cannot 
reach. And if the rules and decisions of the courts 
in England are resorted to, should we not rather 
pc influenced by their latest decisions and im. 
proved rules, than by obsolete cases and exploded 
practice! . 

THE argument ab inconvenienti has not mUdl 
force. In the case supposed, the 'Vachita plan
ter must have very little confidence in the good

ness of his cause, or be very much limited in his 
funds or credit, if he should find a serious difficul
ty either to deposit the requisite sum, or furnish 
the necessary security for the payments of I costs, 
should he be cast in the suit. On the other hand, 

the defendant, in this event, would be put to seri
ous inconvenience in their recovery. He has, in
deed, the remedy pointed out, though a circuitous 
one, that of an order of seizure; but this implies 
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SPRING 1812, a new suit to be instituted by him in the district 
J, District, h hi' 'ff 'd B' h" ~ were t e p amtI reSI es, ut IS not tIS, m 
,\VEEKS tffect, making two suits out of one, and before 

"V8, different tribunals? Again, where the act directs 
TRASK, 

that defendants shall only be sued in the district 
where they reside, was it not intended that the 
whole suit should be there decided?' ';Y as it 
supposed, that a branch of it was to extend to the 
district of the plaintiff, anel to be carried before the 
tribunal in that quarter? Certainly, much less. 
inconvenience will result from the adoption, than 
the rejection of this rule. 

By the Coltrt, LEWIS, J. alone. The security 
which the court requires of foreign plaintiffs, is the 
cautio judicatum salvi of the civil law, which is 
required from foreigners ·only. The principles 
cited by the defendant's counsel, are not recogni. 
sed in the United States. In them, like in this, 
there are a number of courts, limited in their 
jurisdiction to a small extent of country; and it 
could not be endured that every plaintiff suing out 
of his parish or district, should have his suit stop
ped, till he came and gave security for the costs. 

RU~E DISCaARGED~ 
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ST.l1'E YS. PIERCE. SPHING 1812. 
1. District. 

HORSE-STEALInG. The attomcy-gencral of- \../"v"-' 
fered as evidence the examination of the prisoner, Erxami?ution 

. 0 pnsoncr 
taken by the mayor. It appeared to have been?n oath, rc.· 

subscribed and swom to by the prisoner. Jcytcd. 

Hen1len for the defendants. It cannot be read. 
T:,c examination of the person accused ought not 
to be upon oath. Hale's P. C. 584. The confes
sion of a person taken upon oath, cannot be read, 
in evidence against him. Of course, no prisoner, 

brought before a magistrate, ought to be sworn. 
The reasons of this restriction result from the 
most obvious princip:es of justice, policy, and 1m
manity . .:.l1'JVally's P. C. 47. The examination 
of the prisoner shall be without oath. Buller's N. 
P. 242. 2 Bacon's Abr. 664. 

OUR act of a.ssembly, 1805, c. 8, sec. 1, re
quires the magistrate to take the voluntary decla
ratio1ls of such persons so accused. 

EXAMINATION REJECTED. 

~.:::.~ 

STATE ys. RODRIGUEZ. 

HORSE-STEALING.- The attorney-general of- '"ilia -voce 

fered viva voce evidmcc of what the prisoner had test~mony of 
. " prIsoner's 

smd, when brought [cfore the magIstrate preVIOUS examination, 

to- his commitmentf relying on 2 Hawk. P. C. rcj~ctcd. 
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SPRINGI812.304,. It did not appear whether the magistrate 
1. District. had committed the declarations of the prisoner to 
~ , . 

STATE writing. 
vs. 

RODRIGUEZ. Rodriguez, for the prisoner. The testimony 
cannot be received. The confession of the defen
dant himself, in discourse with private persons, or 

before a magistrate, if 120t taken in "writing, has 
always been received against him. lJf'Nally's P. 
C. 40. Hence, it follmvs, that if it be taken in 
writing, it cannot be received: and the proof that 
it was not, lies on the attorney -general. 

THE rule. of law is the compass by which the 
court is to be guided. "Vhat a prisoner says, in 
other places, may undoubtedly be received upon 
viva voce testimony; but as the law requires that 
his examimttion before the magistrate, should be 
reduced to writing and returned to the court, 
the particulars of such examination cannot be giv
en in evidence viva voce, unless it be clearly 
11roved that in fuct such examination never was rc
eluted to '''lriting. Jacob's case, 1 Leach, 349. 

IN Hinkman's case, id. in notis, the prisoner 
had made a confession before a justice of the 
peace, but his examination was not returned, and 
it was uncertain whether it had been reduced to 
writing. It was objected on the authority of Ja
~ob's case, that parol evidence could not be given· 
of any thing which had been disclosed by the pri-
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soner before the magistrate: for that it would be SrRI~Gl~l~. 
1. Dlstl'lct. 

permitting his negligence and breach of duty to ~ 
operate to the prejudice of the prisoner; as a wit. ST A TE 

ness, by selecting only part of what was said, or RODR~~UEZ. 
using different words, might give a different colour 
to the fact. The court refused the oral testimony. 

IN Fisher's case, idem, there being no evidence 
t hat the examil~ation was not reduced to writing, 
viva voce testimony of it was rejected. Bacon 
goes farther, for he states absolutely, that if the 
confession be not reduced to writing, it cannot 
be used against the accused. 2 Bacon's Abridg. 
604. 

By the Court. It is very clear that we cannot 
admit the witness, and that the case cited by the 
attorney -general must be taken as a general rule, 
to which those produced by the prisoner's coudsel 
form an exception. The superior court of North. 
Carolina, in the case of the state vs. Grove, Mar
tin's Notes, 4.3, refused to receive the testimony 
of the committing magistrate, who had neglected 
to reduce to writing the declaration of the prisoner 
before him; neither would they consent that he 
should write it down in court. 

IN this state, the case differs very much from a 
similar one in England. Our statute, 1805, ell. 8, 
requires, the magistrate to take the declarations of 
the prisoner in writing, and cause them to be sub. 
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SI'R1r:G J ,8 J 2, scribed by the declarant, in his presence. It docs 
1. Dlstl'lct, 1 fid . t1 . 
~ not put so mue 1 can ence m. le maglStrate, as 

STATE to allow him to state the prisoner's declarations, in 
V8. such a manner as to render the statement {egal and 

RODRIGUEZ. h' . II' , aut entIc, WIt lout t lC prIsoner's concurrence, 
His signature is essentially requisite: withom it. 
the examination must be rejectecl. It may well 

be doubted whether, while the law so carefully 
, provides for the safety of the accused, against the 
great facility with which words may be misrepre· 
sented, and his declaration coloured, whether the 
decision in the case of the State vs. Grove is not 
much more consonant to the strict principles of 
justice, than any of those which have been read. 
If it were to be adopted, the magistrates would be 

less remiss ill their duty. However, this point is 

not. now to be decided. There is no proof that the 

magistrate did not comply with the act of assem
bly, and the presumption is that he did. The 
testimony offered must therefore be rejected. 

NELSON 17 AL. vs. llfORGAN. 

A~ent dis- THE plaintiffs, at New· York, had consigned to 
obeymg or· O· 
deI'S, not Ii,I' the defendant, at New - rIeans, seven pIpes of 
ble for the Madeira wine, to be sold at a limited price, but 
whole value h d r. 1 f k . hI' of the thing, t e eiene ant, a ter reepmg t em a ong tIme up-
but on.Iy. for on hand, without being able to procure this price, 
the lllJury h' d h . 1 h eli' l" sustained. res lppe t em~ WIt lout ot er rectlOns, to tl~ 
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plaintiffs, at New.York, who received them, under SPRIN.Gl~12. 
d 1 . I hid b d d 1. DistrIct. protest, an wrote mu, t lat t ey la a an one ~ 

them, and held them merely as his property and NELSON &; 

subject to his orders. They were, hbwever, af. AL. 

terwards sold by them, at allCtion, at New. York, MO:~·AN. 
though at a price inferior to that at which they had 
limited their sale at New.Orleans, and the proceeds 
. of the sale retained in their hands; of which fact, 
they gave no information to the defendant. The 
object of the suit, was to recover damages for the 
deviation from the plaintiffs' order. 

Livingston, for the plaintiffs. The measure of 
damages ought to be the amount of the whole sub. 
ject. Look at the facts in this case; this parcel of 
wine was sent here, for the purpose of being sold 
at a limited price, and the proceeds remitted to the 
plaintiffs at New. York; and no proof is exhibited 
to shew that the original instructions of the defen. 
dant had been countermanded, or his discretion, 
as an agent, enlarged. However well intended or 
meritorious, then, may have been his motives in' 
the reshipment, it was, notwithstanding, a depar
ture from his instructions, and he has thereby ren. 
dered himself liable in damages to his principals. 
And, though a degree of discretion is necessarily 
'Vested in a factor or agent, yet this step far tran. 
scended its limits; and it never could seriously 
have been made a question, whether an agent thus 

I I 
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SPHING 1812. situated, had not made himself answerable for so 
I. Di~trict. . I' fl' d Tl I ~ palpable a VlO atlO11 0 11S or ers. le on y ques. 
NnSON & tion now is, how far he has become thus liable, 

AL. and what is to be the rule by which the da.mage:> 
7}8. 

~OHGAN. are to be measured. This will depend upon the 
nature and extent of the breach of instructions on 
the part of the agent. If the aCt proved upon 
him, 11..'\s been only a partial violation of them, and 

but part of the subje'"t affected by such vioi<ltion, 
he is to answer only partially in dam~ges, and not 
to be mulcted beyond the amount so affected ; but 
if~ <;)11 the contrary, the violation be such as to af· 
feet the \rhole subject, he is answerable in dama. 
ges for the whole amount. In the present case, 
the breach of instructions was not a partial, but a 
general one; it extended to the whole subject; it 

involved the whole consignment; of course, then, 
we look to its whole value as the measure of da. 
mages, viz: the value of the Willes at the price 
at which the defendant was authorised to sell them. 
Indeed, no other criterion of damages can well be 
found, or safely be acted upon; and li1b has been 
acloplLd, I thiuk, invariablY, 1t has been tully 
and n:ct.:utly recog,lIlsed, ill the ceiebrattci case of 

Le GUeIl vs. Govemeur 8i' Kemble, 1 John. Rep. 
466. You wiii also see the same principles laid 
down in the case of IValker vs. Smith, 4 DallaS;J 
.~90. and in Bay's Rep. 1<;;9. It will probably b~ 
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obiected that this l)arcel of wine was afterwards SrRINcd~lZ. 
J , I. DIstl'lct. 

received by thc plaintiffs at New-York, and by ~ 
them sold; and that, in this manner, they are at- NnSON Sc 

tcmpting to be paid for it twice over. But it must AL. 
V8. 

be recollected, in what manner it was received MORG,W. 

by them, and for whom sold. It was received 
under a protest, which they lost no time in com· 
municating to thedefendant, at the same time for-
mally abandoning the wine; the defendant, . by 
the reshipment,'madc it his own; and if the plain. 
tiffs now hold the 'wine, or, if sold, the proc_ceds 
of sale, it is as his agents and subject to his or· 
ders. They have no further interest in it; to 
them it has been totally lost; and if any hardship 
be supposed to exist in this case, it is one of the 
defendant's own making, and he must submit to 
the inconveniences he himself has produced. 

Ellery, for the defendant. There are many 
cases, in which an agent or filctor must necessarily 
exercise a discretion, though his duty be generally 
to follow the instructions of his principal; this 
discretion, in the present case, has been fairly as
sumed and impartially exercised; the defendant, 
in the reshipment of the wines, has pursued the 
interest of his principal at his own expence: to 
the loss of storage, had the wines remained upon 
hand; and of commissions, could they have been 
saId in this· city. And I think, if an opportunity 



.~60 CASES IN THE SUPERIOR COURT 

SPRH:Gl.812. be given, it will be shewn he did not exceed the 
I. Dlstnct. 1" f d d' . h h h 1 ~ In11tS 0 a soun IscretlOn-t at e rat er acte( 
NELSON & wit/lOut orders, than against orders; al1d rather 

AL. anticipated the instructions he expected to receive, 
"8. 

MORGAN. than 'violated those he had received. But sup-
posing, on his side, such a departure from his in
structions, as to subject him to an action of dama
ges, has not the jury been in an error, in relation 
to the rule by which they have been measured? 
and are the plaintiffs entitled to a verdict, as 
they claim, for the whole amount of these 
wines, although they have aftenvards been received 
back and sold by the plaintiffs, and the proceeds 
put in their pockets? There are cases, undoubt
edly, where the whole amount of the article may 
constitute the criterion of damages; but can it 
fairly be resorted to upon this occasion, and under 
the present circumstances? In the cases relied 
upon by the counsel of the plaintiffs, the breach 

. of instructions not only extended to the whole 
subject, but involved in it the loss of the whole 
property. In the case of Le Guen vs. Governeur 
and KemUe, the defendants assumed an absolute 
control uver the property, and converted it com
pletely to their own use; the only compensation, 
then, commensurate with the damage actually sus
tained by the plaintiff, was the amount of the 

. whole subject thus completely lost him. The 
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same will" "-pply to the other cases cited, where the SPRI~G 1.8) 2. 
1. DlstrIct. 

loss was a total one, or the whole property put ~ 
completely out of the reach and possession of the NELSON & 

p:..llr,tiff.:;. But in our ,case, the whole subject was AL. 
7.18. 

preserved entire and safely placed in the hands of MORGAN. 

the p::!intiffs; the wines, though at first received 
by them under protest, m:d with a threat of aban-
domnent, were afterwards by them sold in their 
own mmes and upon their own account; <\,nd, 
although three years have since nearly elapsed, it 
does not appear that the defendant was even ap-
prised of this sale, or was e~er furnished with any 
account, or credited for the proceeds. Can they 
now conscientiously demand the full price of the 

wines here, after having s'Jld and received the full 
price of them there? Are they entitled to the 
benefits of two markets, and a double sale? Ii~ 

on the reshipment, the wines had perished, then 
might the gentleman's rule apply with more force; 
and with more propriety might he urge that, by 
this act, we had made them our own, and that 
we had reshipped them at our own risk, and had 
become the insurers; but after their safe arrival, 
reception, and sale, the rule and the objection come 
too late. As well might th~ insured come upon 
the underwriter for a total loss, after the safe arriv-
al of the insured property. But, it is further said 
the plaintiffs had a right to abandon, and by thus 
rendering it a total los" make the breach of in-
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SPRIN.Gl~12. structions extend to the whole subject. Suppose 
I. Dlstl'lCt. 1 ,1\ d l' . 1 1 I d ~ t ICY actmu y po~sesse t l1S ng It, am la even 

NELSOX &: taken the proper steps to secure thc exercise of it, 
.n. have they not retraced them, and by their sub:;c-

M "S. queat conduct coml)letdy waved it? By whose 
.. UltG,\N. 

)n::,tructions, and in whose name, and upon whose 

account, I ag<lin ask, were those wines sold at 
N tW -York? vVho has disposed of the proceeds, 

and benefited by the sale? Not the defendant, 
who has but recently and accidenta.lly come to the 
knowledge of this fact; but the plaintiffs, who 

concealed, or at least never communicated it; and 
the utmost the defendant can be liable for, is the 
differcnce of price, and the expences of reship
ment. Supposing these wines had sold at a su
perior price at New-York, according to the rea
sOIling relied upon, the agent would be liable in 

damages for the profits secured to his constituent. 

By the COllrt. The measure of damages, in 
this case, ought to be the value of the ,vine, at the 

highest market price in this city, at any time till 
the beginning of the suit, adding thereto the freight 
,to New-York, and deducting therefrom the value 
()f the wine at New .. York, when the plaintiffs re
ceived it. 

D A 1II AGE S are always to be measured by the 
degree of injury which the party sustained, except 

in some cases when the defendant has been guilty 
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of gross fraud or misconduct; then vindictive da- SrUING 1812. 
, t" btl· I tl' 1. District. mages urc some Imes gIven y le Jury. n lIS ~ 

case, no ill intention can be imputed to the defcn- NnSON &; 

dant: it is therefore enough, if the plaintiffs be AL. 
'V8. 

made whole; they are not to be enriched at the MORGAY. 

expenee of the defendant, llel7linem o/Jortet alte-
rillS damno locltjJletari. The value which the 
plaintiffs put on their goods, is not to be recog-
nised by the jury, unless evidence of its correct-
ness be administered to them. The correct value 
cannot be more than the highest price, in the mar-
ket, which the plaintiffs had selected, as tlle best 

for the sale of his goods. It is clear that if any 
individual, by any improper act of his, unmixed 
with fraud, had occasioned the destruction of the 
wines, we should have directed the jury to value 
them at tIle market price. 

VERDICT ACCORDI~GLY. 

TAYLOR cs /lOOD vs . . MORGAN. 

THE defendants had obtained a judgment, and Alien enemy 
. I I' I . I I not heard on execution laC Issuec agamst t Ie goods of t Ie de- a motion' to 

kndant, who procured an injunction. The plain- ?i?solv? an 

tiffs now moved to have it dissolved. The disso- ll1Junctlon. 

lution of it was refused, on the ground that, since 
the injunction had been· obtained, the plaintiffs, 
,vho resided in Great Britain, had become alien 
·enemies by the late declaration of w<lr between the· 
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SPRING 1812. United States and the king of Great Britain. The 
I. District. d l' d d' l' I" . 
~ court ec me IS 50 vmg t le Il1Junctlon. 

TAYLOR & 
HOOD Depeyster for the plaintiff:;. Duncan for the 

'U8. defendants. 
MORGAN. 

-';:.-

EL1IJES's vs. ESTEVA's SYNDICS. 

Priviledge SOME property of the defendants had been sold 
on taxed h "ff: h at the instance of t e plamtl s, and t e money or-
CO&tll, only. .; 

dered to be at the order of the court; it was now 

ordered to be paid over, and the syndics claimed 
to retain part of it, for expences in law proceed

ings; and the court, referring to their decision in 
Ellery vs . .Amelung's syndics, ante 244, said a 

priviledge could be allowed on taxed costs only. 

Prevost for plaintiffs. Depeyster for defen
dants. 

lI!'lIfASTER f:t AL. vs. DUNCAN i.:t .ilL. 

Practice on By the Court. 'On an award being brought 
the return din, the course of practice is, to give notice to the 
an a'v~rd. . 

adverse party to shew cause why Judgment should 

n.ot be entered according to the award. 

Livingston for plaintiffs. Duncan for defen
Qants. 
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NUGENT vs. AfAZANGE. SpnrNG1812. 
I. District. 

"rIlE defen,clapt was sued as the plainti:lPs im-~ 
mediate endorser, on a note drawn by Delhomme, !t t~:y~~~~ 
and dated ct German Coast," in favour of Trepag- be . nltered, 

. H D k '1 p(lrtles tak~ mer, who endorsed the same to • u el us, a ing the note 

merchant of the city of New-Orleans. Dukeilus, after, the uI-

b teratlon, are 
ya memorandum at the bottom of the note, made bound by it, 

it payable at his domicil in New-Orleans, and then and aa to 
• • them the de-

endorsed It over to the defendant: thIs memoran- mand is well 

dum was made without the knowledge or consent made at the 
new place. 

of the maker, or payee, of the note. The German 
Coast, the domicil of the maker of the note, Del-
homme, is about thirty miles above the city. The 
note was placed in the Louisiana Bank for collec-
tion, and, when due, was presented at the domicil 
of Dukeilus in the city, and protested there for 

want of payment: notice of the protest was left in 
the city, at the mother.in-law's of the defendant, 
who resided a few miles out of the city; where 
the notary had heretofore left notices of protest, 
which he had always teceived. The drawer of the 

note was a planter in good circumstances, and 
able to pay the amount of the note" The case was 
submitted to a jury, who found a verdict for the 
plaintiff. On a motion for a new trial, 

Porter, for the defendant. There is no regu
l~ protest, n9r due notice, to charge the defen. 

Kz.: 
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SPRI~G 1 ~ l~L dant, and there is a material alteration in the note, 
1. Dbtnct, l' hi' 
~ Wl1C annus It. " 
NUGENT' THE holder of a note is bound to make a de-

'1.18, mand of payment at the domicil of the maker, or 
~lAZANGE. 1 f ' h at the pace 0 payment pomted out by t e note 

itself. Swift, 254. The note in question was da
ted" German Coast," the'domicil of the maker; 
and as the place of payment was afterwarcl:; altered 
withont his' consent, a protest at the domicil of 
Dukeilus cannot charge the ddendant. The ana
logy between a bill of exchange and a promissory 
note, begins when the hltter is endorsed, and then 
the rule is exactly the same upon promissory notes 
as it is upon bills of exchange-consequently, the 
same strictness in protesting and giving notice, is 
requisite. 2 Burr. 676-7. Beiore an endorser can 
be charged,.a demand must be made on the accep
tor of the bill, and in case of a promissory note, 
on the maker. No demand has been made on the 
maker of the note in this case; for a demand at a 
place not pointed out by him, cannot be consider
ed as such. The ddendant as endorser, there
fore, cannot be liable, as legal diligence in obtain
ing payment of the maker, has not been used
moreoyer, the notice of the prote~t, by being left 

I at the house of a relation in the city, is not suffi- . 
, lcient: it shouid h~lVe been sent by the first post. 

Bat this alteration in the place of payment, so ma
ter ial in this action, mu::.t be considered as destroy-

. . 
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ing the validity of the note, even in the hands of SPRING 18) 2 •. 
1. District. 

an innocent holder. 1I1'J.l1aster vs. illiller, 4 T. ~ 

Rei)' 320. NUGENT 

VB. 

Hennen, contra. This alteration in the note MAZAXGE. 

may be considered as discharging the payee and 
first indorser, without whose consent or know. 
ledge it was made; but aU the parties t? the note, 

who took it after Dukeilus had made it payable at 
his domicil, must be bound by such alteration, 
their consent in it being implied; 'a protest, there-
fore, at the domicil of Dukeilus, was the onlvone 

01 

which could possibly charge the defendant, who 
took the note and passe.d it off, thus altered. 
Swift,266. Selwyn'S N. P.335, Gould's Esp. 
JV. P. 1st part, '76, 77, with the cases there sta
ted. The question of our diligence, in giving no
tice of the protest, has been submitted to the jury, 
and their verdict should be considered as c~nclu
sive. 1 Dalt. 252,2 Dalt. 158, 2 Hayw. 302,333. 
But as the endorser can receive no damage from 
want of notice, the maker of the note being in sol
vent circumstances, the laches of the plaintiff can
not avail the defendant. In actions by endorsers 
against endorsers, on promissory notes, where 
there have been laches as to notice, evidence has 
been repeatedly admitted, to shew that the endor
sers had received no injury, and that the circum. 
stances of the maker of the notes were not altered 
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SPRniG 1812. since the notes became due. Story's Chitty, 
I. District. 
~ 162.3. 
NUGENT 

V$. By the Court. The defendant having passed 
~AZANGE. the note to the plaintiff, after, the alteration in the' 

place of payment was made, ~nnot take advantage 
of this alteration. It may affect the note as to the 
maker, and the endorsers through whose hands it 
passed before it was altered; but endorsers, who 
received and passed it away after, cannot complain. 

W HE THE R there was a regular notice, in other 
words, whether the one given was left at the pro. 
per place, was a matter of evidence, properly to be 
determined by the jury. 
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FALL TERM-1812-FIRST DISTRICT: 

JACOB C!i' AL. vs. URSULINE NUNS. 

'

-2m2691' 

~ 

THE petition stated that the plaintiffs' father~ FALL" J~12. 
, I. DistrIct. 

,a free black man, acted as overseer,on the planta-~ 
tion of the defendants, since the year 1796, till Party, rely
his death in 18ll-that in 1801, the superior ofing on, thee 

'. generoslty 0 
the convent made a donatlOn to him of two arpents him, for 
of land fronting the river,. with the usual depth, ,whom he 
." works, may 

for hIS SerVIces; and In the year 1804, the supe- not, when 
rior, and nuns entitled to a vote in the chapter, disappoint-

. . . cd, set up n 
confirmed the donatIOn-that he remamed m pos- claim upon 
session of the premises till his death, devising it his justice. 

. to the ~laintiffs-and that the nuns have since sold 
the premises, and the purchaser has drove off the 

'plaintiffs. The prayer of the petition was, that 
the defendants might warrant and protect the plain-
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FALL. 1.812·tiffs' possession, or compensate them for the ser-
J. DIstl'lct.. fl' 1 1 
~ VIces 0 t lelr £\t 1cr, w lose executors they arc. 

JACOB &: AI .. 

·V8. 

UnSl'T.IXE 

N1JKs. 

't II E plaintiffs' counsel produced a \\Titing, 

subscribed by the superior of the convent, by 
\vhich she makes a donation of the premises "to 

" Jacob, a fi'ec negro, who h3s served us with so 
" much fidelity, .vit/LOut having ever enjoyed his 

" .(reedo;n." 
N EXT was introduced an instrument, by which 

the superior and vocal nuns givc to Jacob the usu
fruct of the premises. 

Livingston, for the defenc1'mts. These instru

ments cannot be received; the nuns could not 

dispose of their land, without the authority of the 
ecclesiastical superior, the bishop or his vicar-ge
neral. 

T II E pmver of the superior (ordinary or bishop) 
sha1l extend to spiritual, as well as to temporal 
affairs. Constitution of U. NU11s, part 3, chap. 1, 
art. 4. He shall sign .....• aU contracts and 

leases, &c. art. 7. 
ALL ordinary expenditures shall be made, on 

the ordinance of the superior nun, and in case of 
notable or extraordinary expenditures, she shall 
consult the assistants, zClatrice, and depositary, 
and hm'e the superior's, ordinary or bishop's, leave. 
chap. 4, art 12. The superior nun .shall not 

give, by her sole authority, marc than 20 sous in 
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alms or gifts; neither shall she do this often: and F HI. 181 ~. 

h 1 h d· I . 1 1. District. s e, am t e lscreet nuns, may on y gIve t le va~ 
I 

,. ~ 
ue of one crown, art. 13. JAcon & AL. 

W HEN it slull become necessary to commute V8. 
UnSULlXE 

(commuer) any part of the real estate of the con~ NU~5. 

vent, or to bring a suit, the superior nun shall 
never do so without g00d counsel, the advice of 
the discreet nuns, and the permission of the supc~ 
rior, ordinary or bishop. art. 15. 

By the Court. Communities, in the .civillaw, 
are considered as under a perpetual nonage, and 
those who administer their estate, cannot alien it, 
without a special licence . 

.LWorel, for the plaintiffs. The principal object 
of our suit, is compensation for services rendered. 

"\Ve introduce these writings a"s a recognition of 
them. 

Livingston, for the defendants. The plaintiffs' 
father was a black man, once the slave of the de~ 
fencbnts; his emancipation must be proven, be~ 

fore his wages are claimed. 

2lforel, for the plaintiffs. By the instruments 
before the court, the plaintiffs acknowledge him, 
and treat with him as a freeman. 

By the Court. These instruments do not bind 
the community, being made without the requisite 
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F AI-L. 1 ~ 12. licence. N othillg, therefore, which they contain, 
I. DistrIct. b' h 
~ can md t e defendants. 

JACOB « AL. 
ON a ~ubpcena duces tecum being obtained, a 

notary attended, with a proper deed of emancipa
tion, executed with the licence of the bishop of 
Louisiana. 'Vitnesses were next heard, who c.e
posed that the deceased served the defendants as' 

the overseer and driver of their plantation, since 
the year of 1796, the time of his emancipation, till 

his death in 1811, a period of 15 years. He was' 
60 years of age when liberated, and consequently 
75 at his death. 

V8. 

\JRSULINE 

NUNS. 

>',. 

F.A THE R Antonio, a capuchin monk, swore, 
by laying his hand on his breast, that he would, in 

, verba sacerdotis, tell the truth, &c. according to 

the manner in which Roman priests swear. 
E v IDE NeE was offered of the declaration of 

several of the nuns. 

By the Court. It cannot be received. Indi
viduals of a corporation cannot bind it, by any 
act of theirs; much less by any thing which they 
say. 

THE will of the deceased contained a clause that 
he owed nothing to any hody, neither did any 
person owe him any thing: and the defendants 
proved that a number of muskets being seized on 
their plantation, as they had no free person 9n jt, 
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they were advised to free him-that the land he had FALL •. 1~12. 
. 1 I d' . J. DIstl'lCt. occuplec, was wort 1, accor mg to some wItnesses, ~ 

one hundred dollars a yeat, and according to others, JACOB & AI.. 

double that sum-that with a very fine gan!! cif V8
• 

'-' URSULINE 
negroes, the plantation ~~de nothing to sell, sup· NUN'S • 

. plying the convent with n'lilk, vegetables, rice, 
corn, and fuel; the number of the negroes thereon, 
at different periods, varied from 18 to 42. 

THE wages of overseers were provel} to be from 
five to one hundred dollars a month. 

Rodriguez, for the plaintiffs. The donatiOl\ 
being void, it follows it is no payment, and the 
deceased's services being still without a reward, 
the defendants still owe the value of them. No 
specific price having been agreed upon, the servi. 
ces must be paid what they arc fairly worth. 

Ey the Court. A party, who works for ano
ther, i~ only entitled to wages, when he has stipu
lated' for them, or when, by implication, the per. 
son who received the services promised to pay 
them. If the work be performed, in expectation 
of being rewarded by a gift, or by a legacy, wa· 
ges will not be .demandable. 

As where the plaintiff had done much busi. 

ness for Mr. Guy (who bequeathed all his posses .. 
sions to the hospital) and had done it in contem· 
plation of a legacy from him. But being disap
pointed, after Guy's death, he brought this action 

L L 
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FALL. I ~ 12. on a quantum meruit for his former services done 
I. Dlstl'lct . .c M G 1· d' 1 d h' ld ~ tor 1 r. uy, Wlen It was a Jucge ,t at ItwoU 

-JACOB & AL. not lie, the business having been done, not with 
VII. a view to immediate or certdin recompem,e, but 

URSULINE 
N\lliS. with a view to a kg-dCY. Osborn vs. Governors of 

Guy's hospital. 2 Stra. 728. 

So where in an action on an apothecary's bilI, 
for medicines and attendance on the testator. It 
appeared that the plaintiff had never made any re
gular entries in his books, but had attended the 
testator in expectation of a legacy, he being related 
to him; and that he had declared, that h~td the tes. 
tator left him any thing, that he would never have 

made a charge. The plaintiff ,vas nonsuited on the 
above prir.ciple. Jiiccox vs. Proud. Staff. Lent 
Ass. 1762, cor. IVilmot. 1l1SS. 

D URI N G a period of 15 years, no application was 
made for payment, and the will of the .deceased says 
nothing is due him. Overseer's wages are paid quar
ter-yearly' and yearly, at farthest. It is not probable 
that if any had been expected, the deceased would 
have forborn any claim during fifteen years. It 
follows, perhaps, that gratitude for the greatest 
gift a man may receive, his freedom, induced the 

new freeman to continue his services, in the ex
pectation that the nuns would continue to supply 
,his wants, as long as he lived. Void as the in. 
strumellt which contains the donation is, still, as 

~he plaintiffs produ,ced it, it is evidence of the n~> 
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knowledgmenttheir father was willing to receive. FALL, 1,812. 

A k I d h· I I d I'd 1 I, DIstl'lCt. n ac 'now e gment W Ie 1 prec u es t le I eol t 13t . ~ . 
monthly, or yearly wages, were either promised or JACOB & Af,. 

expected. But if the instrument, which was to V8. 
UnStlLINE 

be the evidence, was void, still the donation has NUN"S. 

been otherwise-the deceased has had the full ef-
fect of it: he has enjoyed the premises during the 
whole period mentioned in the instrument. 

THE donation was made in 1801, and according 
. to the petition, confirmed in 1804, when the de
ceased was 65 and 69 years of age: his services, 
after that age, were not pc~haps worth much morc 
than his support: this he appears to have had till 
his death. If it be believed that no wages were 
promised, or expected, for his services before the 
donation, it is for the jury to determine whether 
there is room to believe that any were expected, 
or promised, for the posterior services-whether 
they were not rendered without any hope of wages, 
but on the expectation that the nuns would pro
vide for his support. 

THE jury could not agree on a verdict. 

-.;;:--

SCULL vs. MO WR Y. 

ApPEAL. The petition below contained inter- Intcrrogato. 
rogatories, which the defendant had answered on rics cannot 

• be stricken 
oath" A motIOn was now made on the part of off. 
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~ ALL. 1 ~ 12. the plaintiff, that the petition might be amended by 
I. Dlstnct. .• h' 1 . . d 
.~ stnkmg out t e Sal( mterrogatones a~1 answers. 

SCULL 
'V8. 

l\loWRY. 
Hennen, for .the plaintiff. A party who admi

nisters interrogatories to his adversary, is not 
obliged to use them: he may, ifhe is able to pro
ceed without them, lay them aside. "The party,H 
says the Civil Code, 316, art. 264. "wishing to 
" avail himself of the avowals made by the ad
" verse party, in his answer to the interrogatories 
" on facts and articles, must not divide them, but 
"must take them enttre.'l It follows that the 
party not 'wishing to avail himself of them, need 

. not take them. 

Porter, for the defendant, was stopped 

By the Court. The 26th section of the act for 
establishing parish courts, 1807, clz. 1, provides 
that in regard to the obtaining discoveries from . 
either plaintiff or defendant on oati:t, and the effect. 
of the same, the proceedings shall be the same as 
in the superior court, 1805, ch. 26. The ninth 
section of that act, directs that, whenever any £'lct 
is denied by the answer to an interrogatory of 
either plaintiff or defendant, suc1~ a!1swer so given 
shall be l'eceived as true, unless disproved, &c. 

TH.E Civil Code, 316, art. 259, refer!:> to those 
acts, and declares that the form of those interroga. 
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tories, and the rules that are to be observed in FALL. 1.812. 

1 I · l' h' d' . 1 I. Dlstl'lct. them, are settled by t le aw regu atmg t e JU lCla ~ 

proceedings. The 264th article, introduces no SCULL 

ch:mge; it only declares what the law wa~ before" 'L'6. 
MOWRY. 

viz. that the answer is not to be divided, but must 

be tlken entire. * The rule that the answer shalt 
be received as true, unless, &c. is not changed. If 
there be a party, who may cause the answer to be 
received as true, it surely must be the one in 
whose favour it is, be he the person interrogating 
or interrogated. 

LEAVE DENIED. 

W. F. })I.!JCARTY'S CASE. 

HABEAS CORPUS. The defendant was origin- AmittimulJ 

ally committed for forgery and swindling, and an in French, is 

escape. The offence being alledged to have been b;J~scapc, ex 

committed in the part of the territory of Orleans vi termini, 

1 'k . fbI U' d 8 means from atelY ta "en possessIOn a y t le mte tates, a a lawful im-
rule of court was obtained for his transmission to prisonment. 

8t. Francisville. On his way thither, he made his 
escape, and was brought before a French magis-
trate, who sent him to jail, with a mittimus writ-, 
ten in French. 

q See a quotation flOm Pothier, ante, 7.4, 75. 
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F AL~. 1 ~ 12. Livingston moved for his discharge, stating that 
I. Dlstl'lct. I .. . . 1 d 
~ t le 17lZttl171US was ul1constItutlOna, an conse-

MAC ARTY'S quently null and void. 
CASE. 

By the Court. The constitution requiring that 
all judicial proceedings should be in the language 

in which the laws and constitution of the United 

States are '\>Titten, it necessarily follows that we 
cannot rc~ognize any validity or force in any judi
cial proceedings couched in any other language. 

Duncan, attorney -general. He is still to be re

t.lined, under the rule of court, which has not been 
complied with. 

AFTER some conversation, in which the Court 

said, and Livingston did not appear to deny, that 
the order of court was. valid, although the offence, 
for the trial of which he was directed to be trans
ferred, was not expressed. A mittimus for an 
escape, in the English language, was produced, 
and 

Livingston, insisted on shewing that the fact, 
[or which he was committed, had been done in the 
part of the territory lately annexed, before the an· 

nexation, and whilst it was in the possession of the 

Spaniards, so that it was no offence against the 
state or territory; and the commitment being un
lawful, ·an escape from it was lawful. 
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By the Court. The word escape has a weUFALL, 1~12. 
. . ., 1. Dlstnct. 

known Iegul meamng. Ex vi termllli, It 1m· ~ 
plies a previous legal restraint; to inquire into the :\IACAlln's 

existence or absence of which, would be to try the, CASE. 

prisoner on the merits, in the same manner as, on 
a commitment for larceny, it would be, to try 
whether the prisoner was not the lawful owner of 
the goods stated to have been stolen. 

PRISONER R.EMANDED. 

P.t1UL l'vIACARTY's CASE. 

HABEAS CORPUS. The gaoler produced, as An order to 
" . arrest a pcr-

the cause of Ius detentIOn, a warrant from a parIsh son charged 

'judge, stating that from depositions before him, with an dof-
fence, an to 

there was strang suspicion that the prisoner was ca' ry him di. 

concerned in an insurrection of the slaves, com. :e~tIIIY tOI jail, 
. IS 1 ega. 

mmanding an officer to arrest him and convey him 
to jail, and the gaoler to receive and keep him till 
he was discharged in due course of law. The 
depositions were sent for, and charged him with 

conversations, from which a turbulent temper of 
mind and a disposition to inimity against the 
whites, were manifest; and the expression of a 
hope that the Spanish flag 'yould soon be raised 

in the state; and on hearsay, . with expressions di. 

rectly tending to raise an insurrection. 
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FALL. 1~12. Grymes, for the prIsoner. He was illegally 
I. Dlstl'lct. . d" b 1 . d 
~ commItte . ..:-l. party, etween ~lS arrest an com-

MAc ARTY'S mitment, is entitled to a hearing, and the opportu
CASE. nity of disproving the facts sworn to against him. 

THERE is no charge on oath of any crime. 
'Vords from which suspicion may arise, are imput-_ 
ed to him. 

Duncan, the attorney -general, informed the 
Court, he had lately sent to the grand jury a bill 
against the prisoner, and a number, of witnesses 
were now before them respecting it. 

By the Court. Although the prisoner must be 
released from confinement on the present mittimus, 
,as strong suspicion arises against him, \ve ought 
not to dismiss him without hearing the witnesses 
who are before the grand jury: but as they are now 
under an examination before the proper tribunal, it 
il't much more cOllvenient that we should await the 

determination of the grand jury, than to suspend 
. or disturb it, by sending for the witnesses from the 
grand jury room. The prisoner must therefore be 
committed for a farther inquiry, until the moming, 
wh-::n, if the bill be found not a trEe bill, he wiH be 
discharged. 
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LIVINGSTONvs. CORNELL. FAL!. 1812. 
I. District. 

By the Court. This is a motion for a new trial. ~ 
Tl f: . tl I': 11 Attorney 

1~ acts, In le case, are as to oWS: and counsel. 
lor cannot re-

TH E plaintiff, having unsuccessfully represen. cover against 

d I d r. d" b b 1 his client, on te t 1e eLen ant 111 a SUlt on an em argo one, a 8/lecial con. 

the penalty of which was the sum of fifteen thou. tract. . 
. f Bargamon 

sand dollars, proposed to prosecute a wnt 0 error no /lUrc1w8e 

in the supreme court of the United States, if the no flay, or for 
. . part of the 

defend,~nt would allow hun, 111 case of success, ten thing sued, 

per cent. or fifteen hundred dollars, and advance iniquitous. 

one half of that sum for his travelling expences to 
the city of Washington. The defendant declined 
to make any advance, but manifested an intention 
to accept the offer, if the advance was dispensed 
with; the plaintiff insisting thereon, no contract 
was made, and a gentleman in the city of Wash· 
ington was written to, a fee of two hundred dol. 
lars was transmitted to him, and he undertook to 
attend to the snit, expressing his hope that, in.case 
of success in it and two other suits, which were 
committed to him at the same time, an addition 
of one thousand dollars to his fee would not be 

deemed too great. Some time after· the plaintiff 
went to the United States, to attend to his own 
concerns; and finding that he would likely be de. 
tained there till the conclusion of them, wrote to 
the surety of the defendant in the writ of error, 

. M l\I 



CASES 'IN THE SUPERIOR COURT 

FALL 1812. that" he should, of course, attend to the suit," 
I. District. 
~ and that "in case of success, he shoukl expect 

LIVINGSTON " the allowance of ten per cent. from which should 
'V8. "be deducted the sum advanced to Mr. K. 

CORNELL. 
" (8200) and take upon Itimselfall other charges, 
" and if hf did not succeed, he would make no 
"other charge." He desired the surety to com
municate the letter to the defendant. On this be. 
ing done, the defendant answered, "Hang it...:.. 

" let him go: he has been "well enough paid :" 
referring to a sum of five or six hundred dollars, 
received by the plaintiff for his services in the court 
below. The surety did not communicate this re· 

ply to the plaintiff. About five moaths after this 
application, the suit came on in the supreme court, 
the pbintiff attended, and the judgment was re" 
versed. 

THE plaintiff brought the.-present suit, stating 
that " the defendant was indebted to him in the 

.• , sum of thirteen hundred and fifty dollars for his 
" services, as an attorney and coun~dlor of the su
" prcme court of the United States, in prosecut. 
" ing a writ of error for him, &c. and for divers 
" sums of money, laid out and expended, &c." 

THE jury found a verdict for the plaintiff. 

IF this verdict be set aside, it must be because 

it is contrary to evidence or contrary to law. 
. ' 
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,\;VHETHER the defendant gave his assent to the FALL, 1,812, 
lJ:' f' l' 'ff' 'h' 1 1 1 ' 1. Dlstnct, Oller 0 tn~ plamtI , IS a questIOn W IC 1 t le p am-

tiff contended the jury ought to infer, from the L~N 
expressions of the defend.mt, Let him go all-or V8, 

CORNELl., 
fforTi his silence, and suffering the plaintiff to pro-
ceed, without informing him of his dissent. "\Vhat-

ever m:ly be the opinion of the judges on this 
point, it is believed that the question was properly· 
of the cognizance of the jury, and the court can-
not say that they were without evidence, or deci. 

ded contrary thereto. 

IF the verdict be contrary to law, it is because 
the contract laid in the petition, and proven to the 
jury, is one for which the law gives NO ACTION • 

• THE qu~stion which, therefore, presents itself 
for t~ solution of the court, is-

DOE s the law give an action to an attorney and 
counsellor, prosecuting a writ of error, on a 
contract to take upon himself all charges that 
will accrue, for one tenth part, or ten per 
cent. on the sum in dispute~ in case of suc~ 
cess; engaging that if he does not succeed 
he will make no other charge? 

THE French, the Spanish, the English, and the· 
Americans, have drawn those principles of their 

jurisprudence, by which this question is to be re .... 

gulated, from the Roman law. 
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FALL. 1~12. AT Rome, advocates were not allowed to make 
I. DIstrIct. . I I' \. L h d 
~ allY contract, WIt 1 t lelr c lents. et tea vocate, 

LIVINGSTON says the code, make no contract with the suitor, 
7)8. who gives him his confidence: let him make no 

CORNELL. 
convention. Mtllum cum eo Ii tiga tore, contrac-
tum, quem in propriam recipit fidem, ineat advo
catus: Nullam conferat pactionem. Cod. lib. 2, 
tit. 6, 1.6, s. 2. 

No convention, nor contract, about the suit or 
his reward. Nullum neque pactum, neque contrac
tum de lite aut mercede. 8ynopsi. Bas. 1, cap. 18. 

BUT above all, the Roman law reprobated con
ventions, by which advocates stipulated to receive 
1mrt if the t!zing in dispute. An attorney, or 
. counsellor, says Got!zQfi'ed, may well advance his 

money, to carryon his client's suit, and stipulate 

that he will receive it back with lawful interest. 
Such a stipulation is honest and lawful: but if he 
stipulate to receive one half of the tiling in dispute, 
this will be deemed an iniquitous bargain. This 
convention for a part of the thing in dispute, is 
unjust. Quod si jJartem dimidiam ejus quod ex 
ea lite fuerit, PACTUM INIQ..UUM censebitur. 
Pactum /wc de quota litis injltstum. Digest, lib. 
2, tit. 14, I. 53, n.25, 26.27. 

I T is unlawful to lU'lke a bargain for a part of 

the thing in suit. Villainous are stipulations of 

this kind. De quota litis paeisei non lieet: SUllC 



OF THE STATE OF LOUISIANA. ~8S 

fllim cOllsceleratce hujus modi pactio1les. 
Cod. Theo. 

L. 1, FALL. 1~12. 
I. Dlstl'lct. 

I....rv-V 
TH E remuneration of the advocate could not be LrOlNGS JON 

fixed b.yany agreement, nor sued for in any' ordi. 'V8. 
CORNELL. 

nary action. Nulla potest d(jilliri conventione, 

?lulla ordillaria actione peti. Ad leg. Si quis ad. 
vocatoruJII. Cod. de postulando. 

I-Ionoraire, says Ferriere, is what is given to 
those, the honor of whose profession docs not 
allow them to receive a salary, as advocates und 
phTsicians. It is called lW17oraire, because it is 
honest to receive it, but shameful to demand it. 
It cannot be fixed by any convention: it cannot 
be sUe'd for in any action. Dict. de Droit, verba 
HOJloraire. 

ANY convention, which an advocate would 
make before hand, would be considered as exac
tion on his part, as 7.veaklless on that of the client. 
The suitor would give all his property to the advo. 
cate, as the sick man to the physician. Id. Verba 

Avocat. 
I T is not lawful, therefore, for a lawyer to make 

any bargain de quota litis. This kind of precau
tion, against the ingratitude of the client, has al
ways been considered as sordid. Id. 

ONE does not see an advocate plead for his ho
norary. The disposition ofthe Roman law, which 
denied to advocates any action for their honorarics, 
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FALl,. 1 ~.12. has been adopted by an arrest of the parliament of 
I. Dlstl'lct. p' T,1 
~ arIs . .LU. -

LIVINGSTON 

'V8. 

CORNELL. 

MANY instances are to be found in the old 

French law books, of advocates bringing suits for 
their fees, and recovering on them; but this has 
long ago fallen into disuse. In the contest, in 

1775, between Mr. Linguet and the order of ad. 
vacates, one of the charges against him was, that 
he had written to the Duke d' Aiguillon to demand 
his fees, and threatened him with an action for 
them; and that his demand upon the Duke had 

been referred to arbitration. 7 Journal Historique 
du Retablissement de la 1l1agistrature. 290. 

IN England the fees of counsel are honorary, 
in the strict acceptation of the word. 

OTHERWISE, says Lord Coke, of a counsellor 
at law, for he cannot bring any action. For he is 

not compellable to be a counsellor, and his fee is 

IlOl1orarium, not a debt. 1 Instit. 295, a. 
A COUNSELLOR brought a bill for fees due 

him by a solicitor; the defendant demurred, the 
demurrer was allowed, and the bill dismissed. 
Moor vs. Row. Ch. Rep. 38. 

TH E fee of a counsellor is a gift of such a na~ 
ture, that the able client may not neglect to give 
it without ingratitude. For it is but a gratuity 
or taking of thankfulness: yet the worthy coun· 
sellor may not demand it, without doing wrong 
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to his reputation, according to that moral rule: F Ar.L 1812. 

Multa hon"este accipi possunt, qltt:e tamen peti non 1. District. 

possunt. Sir Jno. Davis's preface to his reports. L~~ 
22, 23. VG. 

1 .• , CORNELL. No action lies for a counsellor's or p lyslClan s 
fees, they being given as 'a mere gratuity. 1 Ba
con .;1br. 5. 

1 T is established with us, says Blackstone, that 
a counsel can maintain no action for his foes, 
which are given, not as a locatio vel conductio, but 
as quiddam honorarium: not as a salary or hire, 
but as a mere gratuity, which a counsellor cannot 
demand without doing wrong to his reputation. 3 
Comm.28. 

N E I THE R is an action sustainable, in England, 
even in a court of equity. In the case of Thorn

hill vs. Evans, Lord Hardwicke expressed great 
surprise that it could be imagined that a counsel
lor might demand his fees in a court of equity. 
Can it be thought, said the chancellor, that this 
court will suffer a gentleman of the bar to main
tain an action for his fees, 'which is quiddam ho~ 
llorariu1n? 2 Atkfns, 331. 

AN attorney cannot carryon a cause- for ano
ther, at his own expence, with n promise that he 
never will expect a repayment, unless he carries the 
cause: or, upon no purchase no pay. lVood's Inst. 
1,13. 
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FALL. 1.812. IN the case of Chesley vs. Beliot, the plaintiff, 
I. DlstrIct. h h .. b hI· . .c .c 

W 0 was a P YSIClan, raug t lIS actlon lor lees, 
L~N for attending, for a considerable time, on the de-

v". fenddnt's testator. H~ obtained a verdict, amI the 
CORNELL. 

• 

d.efeJldant procured a ruic to shew cause, why the 
verdict should not be set aside, on the ground 

that no action laid for a jJ/zysician, any more 

than a BARRISTER'S foes. 
TH E plaintiffs counsel, admitting this position 

as far it concerns barristers, contended that it 

never had t)een determined, n:)r were there any 
auth;)rity in thc books, for putting the claim of a 
physicihll'S fees, upon the same footing as those of 
a barri::iter. H~ admitted that, as to the latter, it 
might have been proper that no temptation should 
be held out to cou,ltcnance injustice, that the re
gulation, as to counsel, W .. IS founded on grounds 
{if public policy, which were totally applicable to 
the case of a physician. The verdict was set aside. 
4. T. R. 317. 

NUMEROUS as are the volumes of reports of 
cases, determined in the courts. of these states, 
those within our reach afford but one single in
stance, which it is useful to consider. It is the 
Clse of Brackenridge vs. A-f'Farlane. Addison, 
49. The court there recognised the principle that 
counsellors are not enti~kd to any actiun for their 
fees. But they added that, as i.n Pennsylvania, 
the same gentleman was employed as an attomcy 
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and counsellor, and his services in either of those FALL. 1.8\ Z. 

b h 1 b I·· . 1 d Ii 1 . 1. Dlstnct. ranc cs couk not e ( IstmgUls lC rom t lOse 111 ~ 

the other, a recovery might be haclfor the value of Lln~GSTON 
the services. .18. 

I N the other states, the codes or reports of 
whictl we are able to have access to, it appears the 
distinction between an attorney and counsellor 
seldom prevails. In several of them a tariff exists, 
regulating the fees of the profession. In others, a 
gross sum is fixed as the only legal compensation, 
the practiser can receive or demand. In many, as 
in this, a gross sum is fixed, not as the measure 
of the lawyer's claim, but as that of the victorious . 
party against his opponent, in remuneration of 
'what he has paid for the services of his lawyers. 

AN act of our legislature, 1808, ch. 30, directs 
that any attorney of the superior cOllrt, "who 
" makes a b:\rgain or agreement, with a plaintiff 

" or derendant, dependent on the event qf allY 
" suit, to 1"eceive allY portion or part of the land, 
" or any other property, that may be in dispute, 
" or sued 10r, as a compensation for the services 
" of any attorney or counsellor at law, shall be for~ 
" ever disabled, &c. and the said bargain or agree~ 
" ment is hereby declared null and void to all in~ 
" tents and purposes." Sect. 4. 

vV E consider this act, not as making any thing 
unlawful whieh was lawful before; but declaratory, 
in the description of the fact, and in the avoidance 

N N . 

CORNELL. 
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FALL 1812. of the contract, of the law, as it stood before its 
1. District. 
~ passage; and enforcing obedience, by annexing to 

LIVINGSTON it, as of course, a penalty which the court might 

C 'V8. before in their discretion, but which thev must 
ORNELL. J 

now peremptorily, pronouncc, whenever the c~se 
happens. 

'Ve think that money is to be considered as In
cluded in the word property in the above act. 
Most men consider money as the best kind. of 
property; and the temptation to obtain the half, 
or any other part of a sum of money, is equally as 
powerful as that of obtaining a part of a tract' of 

. land, or any other article of property. 

N E I T II E R do wc think that the legislature made 

any alteration in the law, by expressly declaring a 

bargain with either plaintiff or defendant, as the 
object of the restriction. The Roman law makes 
no distinction behveen the advocate of the plaintiff 
and that of the defendant. Nullum neque pactum 
lleque COlltractum de lite aut mercede. Neither 
is thcre any in the case of the IlOnomire of the 
avocat of either party in France. Neither do the 
English. !Vooe! indeed says: no attorney can 
carry a cause, on no purchase, no pay. Inst.413. 
But he is only a commentator, and the text of the 
Roman law, which is in this respect his guide, 
extends indiscriminately to the advocates of either 
party. . 
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WE admit that, as the act of our legislature FALL 181 !: .• 

I f tt f 1 f 1 . . I. D i!>trict. 
spea ;;:~ 0 a orncys ~ t.1C courts 0 t le terntory, ~ 
the SUIts spoken of 111 It, must be understood to LIVINGSTOt: 

be those onk which are prosecuted in our courts, V8. 
J CORNELL. 

and the present case, being that of a suit in the su-
preme court of the United States, is not thcreby .-
affected; but we are under an impression, that the 
act is not introductory of a new principle. The 
contract, if it exists, received the defenda.nt's as-
sent here, and the paymel~t was to be effected 
here: it follows it must be tested by our princi-
ples of jurisprudenc.e. These, in our opinion, 
disallow all contracts between counsel and suitor; 
they protect the ignorance of the latter against the 
cupidity of the former, in the same manner as the 
confidence of youth against the cunning of age; 
the weak mind of a sick man against the imposi-
tions of his physician, 1800, ell. 9, or the distres-
sed situation of a needy one against the extortions 
of the money lender. Civil Code, 408. Caizergues 
vs.Dujarreau. 1 Martin, 7. 

Constantini, a celebrated Italian la,vyer, in his 
Lettere Critiche, speaking of ladrones occultos, 
secret-thieves, says, "they (physicians) steal also, 
" when, pretending that they will receive no pay, 
" unless they cure the patient, they make him pay 
" the hundred fold." Roban tambien con fingir de 

no fJllerergratijicacion alguna, si no Cllra el enfer-
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FALL. 1 ~ 12. mo, lzacienclo que les paguen entre tanto sus se-
I. Dlstnct. . 
~ cretos, a clento par UllO. * 

LIVINGSTON BE TWE E N client and suitor, special bargains 
VS. are, generally, what the French call conventions 

COItN£LL. 

leonines, lion's bargains. One party is able to as-
certain with considerable accuracy, the value of the ' 
risk against which he insures: the othl:r is com
pletely in the dark. If the court were to permit 
such agreements, an interested lawyer would sel
dom consent to any other; for none could be so 
advantageous to him. Seldom would the suitor 
obtain disinterested advice. Risks, which the 
party consulted would expect to insure against, 
would ever be magnified. In the inferior courts, 
the counsel would decline to avail himself of vic
torious means of defence, in hopes that the alarms 

of the client, excited or increased by a failure in 
the first instance, might prepare his distressed 
mind to accept relief, at the expence of a conside
rable part of his fortune, by a bargain on no pur
c1zase no pay. Cliens omnia claret patrono, propter 
metum litis, ut illjirmus propter timorem mortis, I 

medico. .Ad leg. 6. Cod. de postulando. 
TH E plaintiff has contended that the sum 

claimed by him, is no part qft/ze thing in dispute, 

but a specific sum, measured and ascertained by 

I· \Ve use a Spanish translation, for want of the ol'i
ginll. 10 Carta8 Critica8, 311. 
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the amount of the judgment. This appears to us FALL. I ~ 12. 
I. Dlstnct. 

a mere play upon words. Judgments rendered ~ 
in a circuit court of the United States, are ex~m- LIVINGSTON 

incd in the' supreme court, when the matter in V8. ' 
CORNELL. 

dispute, exceeds the sum or value of .82000. 1 
Laws U. 8. 62. Now the judgment in this case 
was c.lrried up, because the matter in dispute, was 
a sum of S 15,000. The plaintiff claims ten per 
cent. on, or the tenth part of, that sum. Surely 
this is claiming part of the matter or thing, in 
dispute. 

FROM a full examination and comparison ofthe 
. principles of jurisprudence, and 'the provisions 
made by the express laws, which we have cited, 
jt appears to us; 

1. THAT, by the Roman law, advocates were 
110t allowed ordinarily to resort to a suit, in order 
to compel ungrateful clients to do them justice, 
although in certain cases the court might yield 
their aid-that no contract was permitted between 
them; and those by which the advocate stipulated 
for a part of the thing in dispute, as his reward, 
wcre highly condemned and reprobated. 

2. THAT in France, from whence are drawn 
the original laws of this country, at the period 

when it was ceded to Spain, .avocats were not 
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FALL. 1 ~ 12. permitted 'to sue, and the other principles of the 
I. Dlstnct. .• • h' l' ' 
~ cIvIl law were 111 t err ful vIgor. 

LIVINGSTON 

-U8. 

COllXELL. 
3. THE plaintiff has not shewn that, whilst 

this country was under the dominion of Spain, 
any Spanish law was introduced, altering the ju- .. 
risprudence of the colony in this respe~t. 

4. THAT the common law of England, which 
is imagined to be the ground work of most of, if, 
not all, the United States, except this, the Roman 
jurisprudence, as to the reward of counsel, is ob
served ",,,ith unabated strictness-counsel never 
being allowed 'to sue their clients. Attornies, as 
the procureurs in France, being allowed a remune
ration, according to a tariff established by law; 
and for the payment of the fees thus allowed, they 
are indulged with the benefit uf the courts of the 
country. 

5. T HAT in most of these states, the same in. 

dividuals, acting as counsellors and attornies, are 
permitted to sue for their legal fees, when a 5ta. 
tute fixes t11em; and when there is no statute pro
vision for the value of their services. \Ve are unable 
to say that, in any case, a suit was brought with 
snccess on u special contract •. 

,V E conclude: 
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I. TH AT, in this state, the usage which pre- FALL 1812. 
'1 h' I I dId" . b I. District. Val s, avmg exc u( e t lC IstmctIon. etween ~ 

counsel and attorney, and the services 'which are LIVINGSTON 

rendered in either of those capacities not being 'V8. 
CORNELL. 

distinguishable, it is much more consonant to jus-
. tice that the ability to sue, of the attorneys, should 
be extended to every case of professional services, 
than to extend the disability of the counsel. That, 
therefore, a gentleman, acting as an attorney and 
counsellor at law, may sue for the reward of his 
services, and claim it, as there is no tariff, accord-

I 

ing to their real value. 

II. TH A T this real value is not to be fixed by 
any previous contract or agreement, but may be 
established by the, allowance of the suitor, after 

the services are performed-as in the case of Elk:
ry vs. Amellmg's syni/ics, ante, 244. 

" III. BUT that it cannot, in any c'ase, rest on m~ 
agreement depending on the issue of the suit: much 
less can a contract, on 120 purchase no pay, be the 
ground of an action. 

IV. TIlA T those principles extend to contracts 
made and to be completed 'here, although the suit 
be depending elsewhere. In suits depending in 
the courts of the state, the attorney or counsel vio
lating them, incurs, besides the nullity of the con-, 

tract, the penalties of the statute. 
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FALL 1812. THE present verdict saJ1ctioning a contract be~ 
I District.' 11 d d ~ tween a, counse or an attorney, on an event e-

LIVINGSTON pending on the issue of a suit, and the reward sti-
7JS. pulated for being a part of the object in dispute, 

CORNELL. 
is contrary to law and ought to be set aside. 

NEW TRIAL GRANT·ED. 

Mazureau and Depeyster, for the plaintiff. 
Ellery, for the defendant. 

READ vs. BAILE Y. ANZ'E, 60. 

Plaintiff Ellery, for the plaintiff, during the vacation, 
needs not a filed a supplemental answer, in which he inserted 
judge's order dd" l' . d h d 1 • d to his inter- a ItlOna mterrogatones, an a 0 )tame a 
rogatories, & judge's order, at chambers, that the defendant, 
cannot file 
new ones, might answer them. 
without leave 
to amend. 

(' 2m296/ 
.~ 

Grymes, for the defendant. The plaintiff, if he 
be at all entitled to have his interrogatories answer. 
ed by the defendant, does not need any judge's 
order. That is required in cases only when the 
defendant propounds interrogatories to the plaintiff. 

A SUPPLEMENT AL petition is an amendment 
to the original one. The party is never allowed 
to amend of course. He must apply for leave to 
the Court, a~d shew good ground; and his oppo
nent must have a~ opportunity of shewing cause 
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against the amendment. This, therefore, cannot FALL 1812. 
1. District. 

be done at the chambers of a judger ~ 

OF this opinion was the Court. 

DUCOURN.1U vs. MORPHY. 

By the Court, LEWIS, J. alone. This action Amendment 

is brought to rescind the sale made of a slave, on will be allow
• ed, when the 

account of certain redhibitory defects. The petl- issue is not 

tion charges generally, that the slave, at the time of 
the sale, possessed physical and moral vices'; but 
designates two or three only. 

I T is moved to amend the petition, by further 

alledging that the slave was, at and before the sale, 
an lzabitual runaway. It is objected that the 
amendment proposed, is a distinct cause of action, 
and being barred by the statute of limitations, 
cannot now be allowed. 

TH E rule is, if the issue shall be changed there
by, there shall be no amendment; but where there 
can be the same issue between the parties, the 
court will always allow the amendment, in order 
to save the action. '1 Rae. 108, 3 Lev. 346, 2 
Stra. 890. 

AMENDMENT ALLOWED. 

JJforse for plaintiff. Livingston for defendant. 

o 0 

thereby 
changed~ 
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FALL 1812. EMERSON'.S VS. 1II'CULLOUGH'S SYNDICS. 
I. District. 

~ Dcpeyster, -for the plaintiff,· prayed for a spe-
J1ury of ll11C

:- cial J' ury of merchants, and being- asked what 
C Jants UClll- OJ 

cd to try question would probably arise, answered the prin-
whethcr a cipal one was, whether a certain conveyance was 
conl'cpmce 

was frauuu- not in fraud of creditors. 
lent. 

By the Court. This is not a mercantile ques
tion, but a matter of law: 

SPECIAL JURY DENIED. 

1:1LCOTl' V5. JlI'KIBBEN C7 .1L. 

Ifacaseis THIS case had been left, by consent, under a 
left tohPer- rule of court, to five merchants, agreed upon by' 
sons c osen 
by the par- the counsel, whose report was to be made the 
tics; ':h?se judo-ment of the court. They reported a round 
report ,IS to b • '" 
be the judg- sum of S 2,941 80 111 favor of the plmntiff, wIth-

~~~;~~eed ~~~ out stating any account, or specifying any particu
be sworn,~nd lars. Upon a rule obtained upC?n the defendants, 
unless 1m- 1 1 I f h ~ 

C 
to s lew cause, ,r lV t Ie rCI)ort 0 t e relerees proper on- .J 

duct be should not be homologated, and become the judg-
shewn judg- f h . fil d h . 

t ? '11 b ment 0 t e court, exceptions were 1 e to t e re-men WI C 

entered, , .. 1- port; and it was now argued upon the exceptions. 
though they "ff. . 
report not On the part of the plamtI , a WItness was called, 

the g:oun~sto proye that it'was the usage of merchants to 
of. thelr °Pl- I' d d 

niDn, nor C large mterest upon avances ma c. 
state any ac-
count. 
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lJuncan, for defendants. This report is exCt-"P- F .i\U,. I? 1:. 
. bl' . fl' . 1. DIstnct. tJOna e In, a varIety 0 respect.s; an( IS at vanance V".~ 

with the general laws of the conntryras well as the TALCOfT 

particular acts' of the legislature. 1:8. 
M'KIBBR!'f 

1. IT does not appear, that the referees ,vere & AL. 

duly qualified. 
2. THEY have presented no stated account be- , 

tween the parties. 
3. THEY have allowed interest upon an open 

account. 
1. By the 20th section of the act, regu1ating 

the practice of the superior cOllrt in civil causes, 
the court, in all cases which shall appear to require 
the investigation of long and intricate accounts, is 

. authorised to refer the statement of them to three 
proper persons, to be chosen for that purpose by 
the court, who shall examine the accounts, ahd the 
vouchers and other testimony in support of them t 

and state such accounts in tbeir report to the 
court; which referees, before they enter upon 
such reference, shall take before some judge of the 
'court, or some justice of the peace, an oath, the 
form of which is particularly prescribed in the act. 

But in the present case, how does jt appear, that 
the. referees have taken the prescribed oath? Be
fore what judge or justice, has it been done? 

\Vhy has it not been annexed to the report, or at 
least proven before to the court? 'Vithout this, 
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FALL 1812, they were not qualified to act as referees, and 
1. District, h' ., I'd h d' f ~ t elr report IS as mva 1 as t. ever lct a an un-

TALCOTT sworn Jury. 
118, 

M'KIBBEN 
« .,u, 

2. THE act also requires a stated account, 
which requisition has been equally neglected.. In
deed, the duty.of referees is confined to thus stat
ing an account, upon which the court will then 
act; and for this purpose only are they employed. 
They have, therefore, failed in the oniy object 
committed· to their charge, and the only duty they 
had to perform. As it is, we are left entirely in 
the dark with regard to the grounds upon which 
they went, or the principles by which they were 
governed. 'Vhen we ask for statements and (,cts, 
we are presented only with a round sum total in . 
figures, without being informed of the items of 
which it is composed, or of the rule by which it 
was worked. I know that there is a former act of 
the legislature upon the subject of referees, and 
providing for the settlement of litigated accounts, 
where the same strictness is not required as in this 
one; but that equ:llly exacts a stated account, for 
. the information and -guidance of the court. The 
referees, by these acts, are not resorted to as a tri
bunal, to apply principles of law; but as accoun-. 
tants, to audit accounts and to state balances; the 
court will then do its duty. But here, this duty 
is entirely taken off its hands, and it has left no 
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other office to perform, but that of blindly reject- FALL. l~ 12. 
. fi· 1· 1. DIstnct. mg or con rmIng t lelr report. ~ 

3. By our law, interest is never allowed upon T A'LCOTT 

unliquidated debts ,or open accounts; and even ·U8. 
l\I'K IIlDEN 

upon liquidated alld ascertained debts, if not stipu- & AL, 

lated to the contrary, it runs, not from the date of 
, the debt, but from the period of the judicial de. 
manel. But here, upon an open account, we find 
the original sum increased by interest, which must 
have been allowed, not only from the period when 
the suit was instituted, but from the date of the 
debt itself. 

Ellery, in reply. Had the counsel attended to 
the manner in which this reference has been made, 
and consulted the terms of the submission, much 
time might have been spared in the discussion. 

This case is not embraced by either of the acts 
quoted. Those acts apply to referees, appointed 
by the court, not to arbitrators chosen by the 
parties; and they suppose long and intricate ac
counts, the investigation of which would consume 
too much of the time of the court, and which they 
are authorised to leave to referees, as a species of 
experts. But here were no long and intricate ac
counts for investigation, neither were the referees 
appointed by the court. Again, the last act, which 
requires the oath of the referees and prescribes its 
form, limits the reference to three persons-here, 
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.F ALL. J ~ 12. by consent, five have been chosen. 'Ve do not 
1. DIstnct. • 
~ then fall under thIs act; and as for the first act, no 
TAI.COTT oath is required 0:1 the part of the referees; 

. M'K~~·BEN therefore, supposing this case embraced by the 
Sc AL. first act, the want of qualification of the referees, 

cannot be urged as an exception. But we find, 
from their report, that they were duly qualified
they there state, "after being first duly sworn;" 
This is sufficient evidence of the £iCt; no fllrthei 
can be legally required; and if not true, the con
trary ought to be shewn. The referees ought t(} 
be presumed to act according to law, without 
their declaration to this effect, inserted in their re

port; but we are now told, they are to be pre
sumed to act against law, notwithstanding their 
recorded declaration to the contrary, in express 
terms. But no presumption is allowed to over
turn an award. 2 Atk. 501. But again, is this 
qmlific.'ltion of the referees, if not particularly ~
quired by law (and it is not by the first act) from 
the nature of their office, indispen,sably necessary ? 
I think not: by electing this mode of terminating 
their differences, the parties have chosen their own 
judges; it is not like a struck jury, to which the 
gentieman would assimilate it, but is a domestic 
tribunal, resorted to by the parties, which is to 
decid~ upon their Clse, unincumbered by techni
cal niceties, and divested of forensic forms. 
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2. BUT, it is contended, that no account has FALL 1812. 
1. District. 

been stated by the referees,' and presented by ~ 
them to the court-neither was it necessary or' TALCOTT 

possible, as there were no accounts between the' 'V8. 

lWKIBBEN 
parties requiring either investigation or 5tatement ; & AL • 

• 110 offset ,vas set up by the defendants to the de
mand of the plaintiff, nor any conflicting claim op
posed; a case was submitted to them for decision. 
not an account to be stated. The submission 
mentions the word case, thus excluding accounts 
--and upon this case, as appears from the plead
in,gs, arose a question purely mercantile, viz. 
whether, by the usage of merchants, the credit 
allowed by the plaintiff, in the sale of certain mer

chandize consigned by the defendants, was a de
parture from his instructions, or such a departure 

as ma'de him liable for the amount of the loss in

curred by giving such credit? By their report, 
they found the negative; the account itself was 
never di~,puted, it consisted of specific and unde. 
nied items; the 'parties were at issue solely upon 
the principle now settled by the referrees; who, in 
stating the Bum due by the defendatits to the plain
tiff, sufficiently stated the account. " 

3. BUT it is further urged, that they have al
I~wed interest, and tl \at this allowance is not ac
cordillg to law. But how does it appear that in- ' 
terest was allowed? Has any sum been set down 
for the: rate, or as the amount of interest? Heive 

·1 
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FALL lS12.they not found for the plaintiff in round numbers, 
1. District. without specifying the items? How then can it 

~ be shewn, what part belongs to the principal, or 
vs. what part makes the interest? But conceding, 

M'KIBBEN h . 11 d" b & AL. t at mterest was a owe , It remams yet to e 
. shewn that this allowance W..lS illeg'll or incorrect. 

The transaction between the parties was purely a 
mercantile one, not falling under the general prin
ciples of law, but to be construed according to 
mercantile usage. On this account, and for this 
reason, was this case committed to five respecta
ble and distinguished merchants. Besides in the 
digest of the civil code, we find constant excep
tions made in f.·wor of mercantile usage; thus, in 
the case of the privilege of the vendors of pro
perty, it says, " nothing therein shall alter or affect 
" the established laws and usages of commerce," 
470. The lex mercatoria exists entirely distinct 
ahd independent of the code. 

THUS, upon an examination of this report, we 
shall find that it is not embraced by eith-;r of the 
acts of our legislature, though conformably to the 
provisions of both: that it is a voluntary submis
sion by the parties, who agree that the report 
should be made the judgment of the court; that 
the report is consistent with the terms of the sub~ 
mission: of course, then, it can never be set aside, 
except for corruption, partiality, ,or misconduct, or 
a plain error or mistake upC)U the ftlee of it. Kyd, 



OF THE STATE OP LOUISIANA. 305 

227,3 Atk. 394,"5 Atk. 529. These are th~ prin- FALL. 1.812. 
. h "1 d I fi h J. DIstrict. clples both of t e CIVI an common aw, rom t e ~ 

former of which the latter has borrowed them. TALCOTT 

'V8. 

By the Court. This case is not to be com- M'KIBBEN 
&. AL. 

, pared to that of a reference of accounts. The 
parties have, by their own act, . substituted judges 
of their own choice. They have not required that 

. they should be sworn, and they have given them 

.. full powers. By a mutual stipulation, the report 
which they have made is to be the judgment of the 
court. Surely, on good ground, the court would 
inquire whether there has been any improper con
duct; but, in the absence of any suggestion of 
this kind, there:must be judgment according to 
the report. 

nOR.1IE.N'ON'S CASE. ANTE, VOL. I. 129. 

By the Court, LEWIS, J. alone. Mr. Dor- P. Dorme-
. • non restored 

menon has laId before me, a number of affidaVIts, to his seat at 
which he has obtained since his name was stricken the bar. 

off the roll of the attornies and counsellors of this 
court, tending to disprove the charges which had 
been made against him. ' 

I T appears that he has lately been elected a 
member of the house of representatives, and that 
an enquiry has taken place in that body, in regard 

. p p 
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FALL. 1.812. to his conduct in St. Domingo. The house have 
1. DIstrict.. '. ha 1 h 
~ unammously come to a resolutIOn, t t t le c arges 

DORMENON'S against him in that respect are unfounded, and 
CASE. have allowed him to retain his seat. These char-

, ges were of a nature which interested the public 

at L'lrge; but there was no complaint against that 
gentleman, in regard to his conduct, as an officer 
of this court. Since, then, that branch of the le
gislature,which immediately represents the body of 
the people, have declared themselves perfectly sa

tisfied that no imputation attaches on Mr. Dorme
non, in regard to his conduct, in the instance in 
which it appeared reprehensible to this court, there 
seems to be no good reason to deny his prayer, to 

be reinstated in his seat at the bar. 
THE order which was made him' on the 9th 

day ofJuly, 1810, is therefore rescinded. 

DURNFORD vs. JOHNSON. ANTE 183. 

Party may TH I S cause was submitted to the jury, and the 
demurtoevi- plaintiff's evidence being gone through, the defen
dence. 
Plaintiff may. dant's demurred thereto. 
discontinue T '1' 'ff' I d d h h after demur- HE P amtI s counse cor-ten e t at t ey 
rer to evi-.could not be compelled to J'oin in the demurrer, 
deuce. 

the legislature having provided that it shall be the 
:duty of the jury to decide questions of law, when 
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they have no doubt, 1805, cll. 26, sect. 6: but the FALL 1812. 

I d h 
. . I. District. 

court overru e t e obJectIOn. ~ 

THEY next moved for leave to discontinue, DURNFORD 

which was granted, on payment of costs, on the "(}8. 

JOHNSON'. 
authorityof 5 Bae. Ab. 476,"and theca~eof Bou-
cller vs. Lawson; Cases Temp. Hardwicke, 194, in 
which it is held that the court will grant leaye to 
discontinue, after a special verdict, but not in a 
hard action. It being considered that the parties 
were nearly in the same situation, after a demurrer 
to the evidence, as after a special verdict~ 

NUGENT vs. DELHOMME. 

THIS was an action by an endorser, against A mellloran. 

the maker of a promissory note. See Nugent vs.1::: a~f !~: 
Mazallge,· ante 265. note, shew

ing a new 
Porter for the defendant opposed the intro- domic~l! does 

, , not aVOld the 
duction of the note as evidence, on the ground note. 

that, since the m,'king of it, a material alteration PaY?lednt by 
. " an morsel', 

had taken place, wIthout the consent or knowledge discharges 
of the maker, which totally annulled the instru- the maker. 

Costs alone 
mente never given 

by the jury. 
Hennen, for the plaintiff. The alteration of a 

note, or bill of exchange, must be in a material 
part, as the date, or sum, to make it void: the 
leading case on -this doctrine, is that of Master &r 
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FALL •. 1~12·al. vs . • Miller, decided in the K. B. 4 Term. Rep. 
1. DIstrIct. ffi d . 
~ 320, and a rme on error In the exechequer 
NUGENT chamber, 2 Hen. Black. 141, in which the date of 

D 'VS. a bill of exchange, drawn on the defendant on the 
ELHOlllWE. 

26th March, 1788, payable three months after date 
to J. S. and accepted by defendant, was altered by 
some person unknown, after acceptance and while 
the bill remained in the hands of J. S. thc' payce, 
from the 26th March, 1788, to the 20th March, 

1788, without the authority or privity of the de
fendant: J. S. the payee, afterwards endorsed the 
bill so altered, to the plaintiff, for a valuable consi
deration. It did not appear that the plaintiff knew 
of the alteration, at the time when the bill was en
dorsed to him. Payment having been refused, 

plaintiff sued the defendant. The case was twice 
argued, and it was determined by the court, that 
the alteration of a bill of exchange, after accep
tance, whereby the payment would be accelerated, 
avoids the instrument; and no action can be af

terwards brought upon it by an innocent holder, 

for a valuable consideration. But alterations in a 
note or bill, acquiesced in by the parties concern

ed, Patton vs. JVinter, 1 Taunt. 420. Kershaw 
VS. Cox, 3 Esp. N. P. Cas. 246. and alterations 

made in an immaterial part, and not affecting the 
responsibility of the parties to the note or bill, have 
never been considered as avoiding the instrument. 
In Trapp vs. Spearman, 3 esp. N. P. C. where 
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the action was brought by the indorser against the FAI.L. 1~12. 

f b'll f 1 d h d 1. Dlstl'lct. acccptor 0 a I 0 exc mnge, an t e efence set ~ 

up was, that an alteration had been made in the NUGl';NT 

bill after it was given, by adding, ." when due at VB.. 

1 C' IT B' . DELHOM~fE. " tIe ross-1le.z;s, lackjhar's road;" whIch 
Erskine contended, rendered the bill void: Lord 
Kenvon said, "th,\t this was not an alteration 
" either iil the time of payment, or in the sum; 
" th:1t to make a bill of exchange void by reason 
" of an alteration, it should be in a material part; 
" . though it had been formerly holden, that eVCll 

" telling up a sum on a bill, or 'Hiting any thing 
" upon it, would invalicbte it, that strictness was 
" now, exploded: and as the alteration in the pre-
" sent case was not in a material part, but only 
" pointing out the place where the bill was to be 
" paid, it was not such an alteration as should in-

" validate the bill." 
TH ~ memorandum at the bottom of this note; 

"payable at tlze domicil of Dukeilus," cannot be 

considered as al~ering the responsibility of the de
fencbnt, Dellzo~me; it cannot be considered 

merely as an indication of the place where pay
ment might be demanded by the holder. It is 
true that regularly a demand of payment of the 
acceptor of a bill, and the maker of a note must 

be made at their don:ticil, or ,vhere the bill or note 
is payable: particularly would it be necessary, in 
order to charge an indorser, th'\t the note or bil.l 
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I"ALL~ 1~I2. should be protested at the place where payment 
1. Dlstl'lct. b d b1 1 f h . ~ was to e rna c, agreea .e to t le terms 0 t C 111-

NUGENT strument; yet is it equally true, that the acceptor 
"s. of a bill of ex~hange, and the maker of a promis-

DELHO!oBIE. '1" bl " II h h I f sory note are Ia e Ul1lversa y; t at t e pace 0 

payment forms no part of the contract; nor is it 
neees&'U'y to prove in an action agdinst the maker 
of promissory note, or the act.:eptor of a bill of ex
change, that payment was demanded at such place. 
1 Camp. 423, 4, 5, Lyon vs. Sardins, 2 Campo. 
656, 7. Fenton vs_ GOlmdry. In the case of 
Foden vs. Sharp, 4 Johns. Rep. 184, the court 
said, that the holder of a bill of exchange need not 
shew a demand of payment of the acceptor of a 
bill of exchange, any more than of the maker of a 
note. It is the business of the acceptor to shew, 
that he was ready, at the day and place appointed, 
but that no one came to receive the money; and 
that he was always ready afterwards to pay. 

By tIle Court. The case of Trapp vs. Spear
man appears conclusive. Let the note go to the. 
JUry. If the counsel for the defendant is able to 
produce contrary authorities, he may move for a 
new trial. 

TH E defendant proved that the plaintiff had re
ceived from Mazange, one of his endorsers, full 
payment of the note. 
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Porter, for the defendant. This has entirely FALL, 1~12. 
I. DIS tl'lct • 

. destroyed his right of action. The case of Gil-~ 
more vs. J{er, 2 Mass. 171, establishes this posi- NUGENT 

tion. The court there determined that when an D V8. 
ELIlO;l.lME, 

indorser of a promissory note, has recovered judg-
ment and satisfaction in an action against the in-
dorser, he cannot have costs in an action previous-
ly commenced against the promisor. 

Hennen and J.l£orel, for the plaintiff. 
ON this new point, that after payment of the 

debt, interest and costs in the action against the 
indorser, the action brought at the same time 
against the maker, is gone, and judgment must 
be rendered in his favour for costs. 

THERE is but one case to be found, in either 
the English or American reporters, which goes 
the length contended for by the counsel for the' de. 
fendant, 2 llfass. Rep. 171, and in that case the 
court have not referred to any adjudged case, as the 
ground of their decision. In the case of Tarin 
vs. Morris, 2 Dal. 115, a contrary decision ap
pears to have been sanctioned. In the case of 
Austin vs. Beneiss, 8 Johns. Rep. 356, it was de
cided generally, th<1t where separate suits are 
brought against the maker and endorser of a note, 
and s'eparate judgments recovered, the plaintiff is 
entitled to the costs in each suit. 

Pothier, contrat de clwl1ge, No. 160, saj·s: 
" Le proprietaire de Ia lettre de change peut, si 
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:FALL. I~12. c~ bon lui semble, intenter en me me temps toutes 
1. Dlstl"lCt. " • • II" 
~ ses poursmtes contre les dwerens debiteurs qui 
NUGENT "en sont tenus. L'action qu'il a intent(!e con-

"!IS. " tre Pun d'ctlx, ne l'exclut PlS d'intentcr celles 
DSLHOMME. • . 

" qu'll a contre les atitres j mais com me ces dir-
" fercns dE:biteurs sont debiteurs enver's lui de la 
." meme chose, Ie payement qui lui est fait par 

" l'un d'CllX, libere d'autant envers lui les autres." 
See also Joltsse's commentary on the Orc!. of1673, 
61, 2, Orc!. Bilboa, chap. 14, no. 4. The com
mon law having givcn separate remedies against 

'.1111 the parties to a note or bill, and the civil law 
considering them as bound in solido, and giving 
the same remedy, it appears to me absurd to say. 
that an action was legally brought against all the 
lXlrties; and that by pursuing one of them to 
judgment, and obtaining satisfaction of that judg
ment alone, all the others should be disch:lrged 
from their responsibility for the costs. Such re
medy must be considered, i.n many cases at least,. 
illusory as well as nugatory. 

By the Court. The plaintiff had a right to bring 
several actions upon this note: but this right is to 

be exercised at his peril, as to the costs. Recovery 
and s..1tisfaction in any of the other actions, would 
support a plea of satisfaction in this. Payment to 
the indorser, bynny of the parties to the note be
fore trial, is a discharge of the promise. He may 
have as many actions as there are parties prior to 
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him, bu't he can have but one satisfaction-this he FALL. I ~ I Z. 

h · d h r 1. DIstl'lct. as receIved from Mazange, an t erelore cannot ~ 
maintain his action against Delhomme. This was NUGENT 

the opinion of the court in Massachusetts, in the D V8. . 
• ELHOMME. 

case cIted by the defendant. 
IN the case of Austin vs. Beneiss, the claim of ' 

. the indorser had ripened into a judgment, which 

the payment reduced pro tanto; the defendant 
was therefore bound to pay the balance, viz. the 
costs. 

ACCORDING to Pothier, payment by one of 
the parties, discharges the other for so much. 

I T remains to be considered, wheth~r the de. 
fendant, being discharged from the amount of the 
note, may be prosecuted for the costs. 

COSTS are the accessories of the judgment. 
Accessories follow the principal-like interest, 
they cannot be sued for, apart from the principal. 
Faurie vs. Pitot, ante 83. 

VERDICT FOR DEFENDANT. 

PARMELE'S CASE. 

HE was summoned as a juror. It appeared he A man, rent· 
. 1 h' ding a stol'e, was a smg e man, W 0 rented a store, and boar ed but boarding 

at another man's table. The act, 1805, ch. 26, out, not qua· 

sect. 5, requiring a J'uror to be a lzouse-keeher, l,ified to be a 
he was discharged. 

r Juror. 
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FALr. 1812. 
1. District. 

CASES IN TUE SUPERIOR COURT 

READ vs. BAILE }-, 

~ Up 0 N the trial of this qmse, the court divided 
. \Vhe.n the in opinion, ante 77, and no J' udgment was ren
ceurt IS e· 
qu:.lly clivi· c1erec1 j and now the counsel for the plaintiff mov-
ded, there ed to discontinue. 
cannot be any 
judgment. 
'ffThe pl~i~- Grymes and Duncan, for defendant. The di-

u ,except m .. . . • 
a hard action, VISIon of the court 111 thIs case, amounts, m effect, 
w~ll be p~r-to a judgment against the plaintiff. He has not 
IDltted todl5- • d . h h' . 
continue, be- game , nelt er can e gam, any thmg from the 
f~re a ver- trial. The court being divided, the plaintiff, either 
dlct, or the.. . 
opinion . of m a mohon, or upon a tnal, who does not sue-
the court, is cecd of course fails: the division of the court al-
known. ' 

ways telling against him. But even if this prin. 
ciple were not admitted to apply to this case, the 
pr:;sent plaintiff ought not to b-.: suffered to dis. 

continue. After argnment, a di'~continuance is 
always left to the discretion of the court; it cannot 
then be tak~':l as a matter of course, but must be 
obtained as a matter of favor; and if the case be 
a hard one, it will be refused. 1 Salk. 178. This 
case may be considered one of that description. 

Here the plaintiff has called upon the defendant, 
to answer upon oath certain interrogatories; and 
now, instead of proceeding in the cause, he wishes 

to abandon it, and new shape his action; by 
which means he will take advantage of the disclo-

. sures forced from th~ dcr;:;~1dant, and at the samt; 
~hrow away ijis testimony, which, by our law, 
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must be received as trne, unless disproved by the FALr. .. 1.812. 
'b' f lib 1. Dlstl'lct. oath of two credl Ie wItnesses, or 0 one crce Ie ~ 

witness and strong corroborating circumstances. REAn 

O. L. 1805, ch. :26, $. 9. V8. 
BAILEY. 

Ellery, in reply. After argument, there is no 
doubt but that a discontinnance ceases to be a side 
bar rule, to be fud as a matter of course from the 
clerk; and tlnt it can noW only b~ obtained, upon 
motion made and leave granted by the court. But 
in our courts, it has been adopted as a general 
rule, to grant a discontinuance, at any period be
fore judgment is rendered, in issues to the court; 
and before a general verdict, in those to the coun .. 
try. In Engbnd, it has been granted, after de. 
murrer argued, 1 Str. 76 ; after judgment upon 
demurrer for plaintiff, and error brought, Barnes, 
169; and after special verdict, 1 Salk. 178. But 
it is objected, that a division of the court ought to 
teU against the plaintiff, who never can succeed, 
either in motion or upon trial, until the court 
be agreed. But, it will be recollected, that our 
court does not always consist of an equal number 
of judges; and if it did, and they continued divi. 
ded in opinion, it would make one of the strong
est arguments in favour of a discontinuance-that 
the suit might be brought forward in such a 
shape as to secure a decision, and justice be no 
longer delayed. But it is further urged, that the-
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,FALL. 1~12'present case is a hard one, and that the court will 
1. Dlstl'lCt. .• d' . . . hI Id' . 
~ exerCIse Its IscretIon, 111 WIt 10 mg Its consent 

READ to a discontinuance. But it never can be con-
'V8. sidered a hard case, when the court is divided upon 

DAILEY. 

, ' 

it in opinion. 

By the Court. In France, there are courts, in 
which the president has a preponderJting voice, in 
c~se of an equal division of the members. In 
others"recourse is had to another court. 1 Ferriere, 
verba Departager. 

IN England, in the King's Bench, the Com
mon Pleas, the Exchequer, or in the Exchequer 
Chamber,wher~ all the justices are assembled, j, 
the justices are equally divided, no judgment can 
be given; and so it is in the court of parliament. 
12 Co. Procter's case, 118. 

IN this state, the same rule has always prevail. 
cd. Moreau vs. Duncan, 1 Martin, 99, Orl. Nav. 
Co. vs. City of N. O. id. 269, ante, same case, 
10. and there is a strong reason for it, the court 
being composed of an uneven number of judges • 

. THE plaintiff is as much entitled to ,a discon. 
~inuance in this case, as in that of Durnford vs. 
Johnson, ante 306. 

DISCONTINUANCE GRANTED. 
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BERMUDEZ \"s. IBANEZ. FALL 1812. 
I. District. 

REAL property being seized, on nfl' fa', the ~ 
'. . d . d h' Appr,llsers partIes appomte apprmsers, an t ese bemg una- cannot cast 

bIe to agree, it became necessary to appoint an jot~ .ror the 
. S I'ffi 1 ,. , h" appomtment umpIre, ome (1 eu ty ansmg III t IS, It was of an umpire. 

got over, by putting the names of three persons 
in a h~,t, amI tht: determination left to chance. 
18C)5, ell. 15, Civil Code, 490, art.3. 

ON affidavit of this, and that the person chosen 
was the personal enemy of the person whose land 
was seized: 

, By the Court. The appointment was impro
perly left to chance. The sheriff is to appoint, if 
the appraisers cannot agree. 

Prevost for plaintiff. 
Ellery for defendant. 

TREAfOULET vs. TITTERMARY. 

THE plaintiif claimed damages for some injury, Certified 

which his goods had received on board of the de- ~~~k ~~ !~ 
fendant's vessel, through his neglect or that of the ma~ter and 
cre\v. \ wardens of 

the port of 
THE defendant offered in evidence a certified N. ,Orleans, 

h ' received in 
copy from t e book of the master and wardens of evidence. 

the port of New-Orleans. 
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. ALL. 1~12. DejJeystcr,fortheplaintiff. It cannot be read; 
1. DIstnct. lb' f sh d b d ~ t 1C ook Itsd . oul e pro uced . 

. TREMOULET 

'V8. 

TITTER

)lAU'I. 

]fcnnen, contra. The act of 1805, clz. 24, 
provides that the master and wardens shall keep 
an office in the city of New-Orleans, and shall 
cause to be made in a book, to be kept by them, 
an entry of all" their proceedings under that act, to 
which all persons may have recourse, sect. 9. The 
same act constitutes them surveyors of damaged 
goods, brought into the port of New-Orleans, in 
any ship or vessel. They are farther directed to 
cause entries to be made in a book, to be kept in 
their office for that purpose, and to issue certifi. 
cates. sect. 11. 

N ow this book is to be kept in their office, and 
all persons to have recourse to it. This recourse 
must, necessarily, be to procure evidence from it ; 
and this cannot be done, unless extracts are ob. 
tained therefrom, and permitted to be used. As 
the book is directed to be kept in the office, it can
not be transported for examination to a distant 
court, within the state. Neither would any court 
sitting in the city, order the production of it, in 
ordinary cases. 

CERTIFICATE READ. 

A DEPOSITION was offered, at the foot of 
which the adverse counsel had written his consent 
to its being read. The reading of it was, how· 
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ever, opposed, on the authority of the case of Phi- FALL. 1~12. 
, b' I d . I.DIstl'lct. libert V&. IVoods, ante 204, ecause It 1a remaIn-~ 

cd open, in the possession ofthe party, for whose TREMOULET 

benefit it was taken. "l'S. 

By tile Court. The counsel consented to the 
r~'l.ding of the deposition absolutely. He put no 
'Condition to his consent. 

DEPOSITION READ. 

CLARK vs. STACKHOUSE. 

TlTT:tn-
MAllY. 

TH I S suit was brought to recover the amount ~heckf' re-
o. cerved rom 

of a check of the defendant, wInch had bccn refused a person who 

at the bank.. obtai.ned . it 
. unfaIrly, wIll 

THE check was made payable to H. jI,£. E# Co's. entitle the 

note {)r bearer and the defendant's clerk proved party to 1';-
, , , • . covel" on It, 

that a check of that amonnt, whIch he beheved to if he took it 

be the one presented to him, was drawn by the without any 

1 l': d d d l' 1 I . . h M knowledge. l Clel1 ant, an e Iverec to 11m to go WIt a r. 

lloyle, of the house of Hoyle, Miles & Co. to the 
bank, and take up a note of theirs endorsed by the 
defendant~that, arrh'ing too late at the bank, they 
were told the note had been sent to the notary to 
be protested, that the bank hours being over, and 
the cheek being before the witness, Hoyle took it 

. up, and said he would go and take up tbe note 

therewith. 
Hoyle next deposed, that he gave the check to 

the plain~iff, on the Monday following, towards 
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FALL 1812, noon, to indemnify him for his endorsement of a 
I, District, f h' h l' h hI' 'ffl d d d ~ note a IS ouse, w 1IC t e p amtl 1U en orse 
CLA~K and was protested on the preceding Saturday-

118, informing him the house had failed, and expressing 
STACKHOUSE , 

a hope that the check mIght prove good. 

Hennen and Ellery, for defendant. The only 
question in this case, is, whether the defendant or 
plaintiff is to be the loser of the sum of money 
specified in the check. To determine this 'ques
tion, we must enquire: 

1. 'VHETHER the person from whom the 
plaintiff received it, would be entitled to re
cover in this suit? 

2. W HE THE R the plaintiff be in a better situa
tion than the person from whom he received 
it? 

1. ON the first point, there can be but little 
ground for fair doubt. Hoyle, from whom the 
plaintiff received it, could never recover against 
the defUld,l11t, as he knew it was never intellded to 
be paid to him or his firm, or to be put into circu
lation, but to take up their note, due on the day 
of the date of the check, and upon which the de
fendant ~tood as an indorser, and also as it was 
never intended to be delivered to him, but was 
surr.::ptitiously obtained, or at least unfairly circu
l)ted. 
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2. AN D is the present plaintiff in a better situa- FALL. I ~ 12. 
. . d h· h k b· I. DIstrict. 11on? Has he not receIve t IS C ec', su ~ect to ~ 

all the equity arising between the original parties? CLARK 
"V8. 

This will appear, or be strongly inferred, STACKHOUSE 

1. BE C A USE it was received by him some 
days after it was due. 

2. BECAUSE a knowledge of the circumstances 

under which it was drawn and circulated, 
can be fairly and legally imputed to him. 

1. It is a settled principle of law, that whoever 
receives a bill or note after it is due, takes it upon 
the title of the person from whom he received it; 

and places himself in the same situation, and be

comes subject to the same equity. Evans, 107. 
And the mere act of receiving it, when overdue, 
is sufficient, legally to infer a knowledge of all the 
circumstances attending it, and the person so re
ceiving it, shall be taken as having notice of all, the 
person from whom he received it knew. Good vs. 
Coe. This principle has been extended to bank
er's checks, which, like bank checks, are made 
payable to bearer. 7 T. R. 430, and it has been 
equally determined, that a banker's check is due 
on the day of its date, and should be then presen
ted for payment, if the parties reside in the same 
place. Evans, 140. In the present case, the check 
was nearly three days old; and in what important 

RIt 
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}'ALL lSl2.features does a bank check. so differ from a bank-
1. District. " 
~ e(s ,che.ck, a~ to cxemp~ It from the opera:lO~,~md 
CLA~tK applIcatlOn or the same law? Had the ball!( l<tued, 

'tiS. would not the retent ion of this check been con-
STAcKHOUSEstrued such a laches, as to have exempted the 

drawer, and thrown the loss exclusively upon· the 
negligent holder. A check must be pre~entcd for 

payment on the very day it is rcclivn1. Jlfax. 
Diet. 61. Chitty, 147, Kyd.45, 1 Bl. Rep. 168. 
At all adventures within twellty-fiur hours, (the 
l)arties residing in the same place) after such re
ceipt. ilfax. Diet. 62, Sir. 415, 910, 1175, 
1248. Ld. Ray. 928. 

2. Have we not a right, both from the h1ce of 
{he check, as well as the circumstances of the case, 
strongly to infer and impute, a notice and know
ledge on the part of the plaintiff, when he received 
it? There is, first, the post ddte, which alone 
would throw a shade of suspicion upon the check; 
then, its being drawn by the defendant, and made 
payable to ILl}/. and Co's 1l0te, and expressing 

the exact sum for which, but two days before, the 
plaintiff endorsed their note, for the avowed pur
pose of taUng up and renewing the one then due 
anclendorsec1 by defendant, explained beyond con
tradiction, for what purpose it was drawn, and to 
what use intended. These facts thus appearing 
on the filce of the check, uncoupled with any other 
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circumstances, would naturally, not only infuse FALL. 1 ~) 2.. 
. d 1 . J. Dlstnct. 

doubt, but prompt enqUIry an proc nee examl- ~ 
nation. But wht.:n wc connect with them the CLAHK 

otb,;r eircum,,~:mees in this C,lSC, the conviction is 'L'S. 
• STACKHOCSl~ 

irrcsi"tible, that the plamtiff was connusant of eve-
ry material fact, and by taking it with such know-' 
ledge, placed himself in the situation of thc pcrson 
from whom he received it, and made himself li-
able to all the objections which .would bc admitted 
against him. He is told by the witness, Hoyle, 
at the time the check was offered to him in pay-
ment' ti1clt this very note, endorsed by detendant, 
and due on the day of date of the check, and for 
which this very check was given, had' been dis-
honored; of coursc, the plaintiff knew, and from 

the best authority, that their firm, of which Hoyle 
was one, was actually, as well as legally, insolvent. 
He was also told, at the same time, thlt this was 

the only fund left, out of which he could be paid, 
and by expressing a wish that the check might b.e 
good, afear was equally implied that it might not 
be good. 

ON the part of the defendant, every step was 

taken, to free himself from loss, risk, or difficulty 
011 account of this check. He did not givc this 
check to Hoyle, but confided it to his own clerk; 
and though the words or bearer, wcre not effaced, 

; yet he made it payable to H. 11£.·€j Co's note, 
and when he found it had been obtained from 
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FALL. 1.812·his clerk, he directed the payment of it in bank to 
J. Dlstnct. b . t d 
~ esoppe. 

CLARK 

1!8. Porter and Depeyster, for the plaintiff. vVhut-
ST ACKlIOUSE ever degree of industry the defendant may have 

exercised, in preventing the misapplication of the 
check, if he W.1S unsuccessful in conveying to the 
plaintiff a knowledge of the circumstance under 
which he parted with it, he cannot resist the pay
ment of it. 

ADMITTING that the plaintiff knew that the 
check had been given to Hoyle, for the purpose of 
taking up the note which the defendant had indor
sed, still, as the check was made payable to the 
bearer, the possession was prima facie evidence 
of an authority to pass it away. He might have 
given the check as a means of payment, which 
Hoyle, if he had any other, might fairly have ap
plied to any use he pleased. Fraud is not to be· . 
lightly presumed. 

NOT HI N G can be more peculiarly negociable, 
than a draft or bill payable to bearer; which is 
from its nature payable from hand, toties quoties, 
per Yates, J. in Grant vs. Vaughan, 3 Burr, 
1529. Such a draft is like a bank note. Id. 1530. 

C HE C K S are considered as cash-they are the 
great medium of commercial intercourse in Eu
rope. Swift on bills. 337. 
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THE defendant might, with equal propriety, Fo\LL. l~ 12. 
. . .• 1. Dlstnct. 

compialO that Hoyle had paId away cash III bank ~ 

notes, which he might l'nve given him to take the CLARK 

'·VB. note he had endorsed for him. 
, STACKHOUSB 

As' to the check being overdue. It ,vas given, 

we have in evidence, on Saturday, about the close 
'01' the banl,-dQy-thc next was a Sunday, dies 11011, 

and th~ m~rning of the following day, it was 
received by the plaintiff, within one or two hours 
after th,~ opening of the ball!~. If it had been all 

a p1"lvat~ b,mker, and he' had failed before the 

pbintiff could present it, the defendant would h~lVe 
been discharged: for the keeping it that length of 

time without presenting it, would not have been 
such a delay as would lnve been detrimental to the 
holder. In !Yard vs. Evans, 2 Salk. 44.2, the 
court held that the party who had delayed present-

ing a gold-smith's note till the next day after he 
received it, was in time, as he shQuld have a rea-
sonable time to receive it, and he was no't bound, 
as soon as he got it, to go straight [or his m~)I1ey. 

IN some cases, keepillg a check tlzree,fiur, or 
five days, W.lS hdd to be not too long. 2 Free~ 
247, 257. In another case, it ,,"as held that pre
sentment for payment mm,t be made within two 
days. Str. 508. The decisions have varied on 

this subject, but the fair result of them is, that a 

banker's check, papble in the place where it was 

given, Imy be presented at any time before twelve 
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FALL, 1~12, o'clock on the day after the receipt orit, or at any 
1. DlstncL. . 1 . fi 1 r. 1 . 
~ tIme WIt 1111 twen~y- our 10urs ulter suel recelpt., 

CLARK Str. 415,416, 910, 1175,1248. Le!. Raym. 928. 
"Us. lIolt, 120, Kyd. 45. . 

STACKHOUS:C 
N ow if the check in the present case, when it 

. came to the plaintiff's hands, was not detained 
long enough to have dissolved the liability of the 
maker, it ,vas not overdue-not stale enough to 
be denied circulation all ordinary terms. No pr~
sumptiol1, therefore, :'Irises against the plaintiffs on 
that score. ' 

By tile Court. It is clear that Hoyle could not 
maintain an action, against the defendant, on this 
check: 

1. BE C AU S E the check was not given to him 
by the drawer, arany person app3rently au
thorised to pass it away. 

2. BECAUSE, in his knowledge, the check was 
not drawn, in order to be paid, but for the 
special purpose of taking up a note. 

3. BECAUSE ,he came by it unfairly, having 
taken it from the counter, without any autho
rity from a person authorised to pass it away. 

BUT a person, v,llo cannot maintain an action 
upon a paper, may enable another person to sus
tain one, in certain cases. If the mail be robbed, 
the thief may not sue on the bank notes he may 
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have obtained by the robbery'; yet if he pays them F.u~. I~ 12. 
. d . I If" J. DlSIl'lct. away to a person unacquamtc WIt 1 t 1e un mr ~ 

means through which it was obtained, he may . CLAUK 

maintaii1 one. So, although EIoyle could not sue. ,18. 
. '" . ST.\CKIIOUSr. 
the defendant, he has legally, by the denvery of the 
check, enabled the plaintifr to sustain an action, if 
he receivt'{l it without any knowledge of the par-

ticular circu mstances under which Hoyle h:l.d come 
by it. 

. W HEN tl~c day of payment of a note, bill, or 
check, is past, its circulation gives rise to a pre
sumption that it may have been paid, or that the 
l)erson bound to pay it, has some reason to resist 
the payment of it. The person, therefore, accept
ing it, receives it, in some degree, at his risk. But 
in the present case, the check was received by the 
plaintIfl: very soon indeed after its issue. If the 

Sunday be not reckoned, and it OUghL not, the 
check was not twenty -four hours old. 

THE check was payable to H. M. & Co's note, 
ORB EAR E R. 'The latter words repel the idea that 
it was exclusively to be llsed for the payment of 
the note. It may be fairly inferred that the \vords, 
If. AL 8,0 Co's. note, were put in, as a memoran
.dum for the drawer. 

THE circumstance of the house's fililure, of it
self, does not perhaps afford such a presumption 



3.28 CASES IN THE SUPERIOR COURT 
. . 

FALL. 1~ 12. of an improper application of the check, as would 
1. Dlstl"lCt. f h h l' 'cr • 
~ amqunt to a proo t at t e p.c!1!1tin was acquam-

CLARK ted with the manner in which Hoyle had obtained 
'VB. the check. 

STACKHOUSE 

VERDICT FOR PLAINTIFF. 

POUTZ vs. DUPLANTIER. AN'l'E 178. 

A blank in- TH I S was a suit against the endorser of a note. 
d101rsem1ent

b 
A new trial had been granted, the J' urv having 

a owel to e • 
filled. up, "t given a verdict contrary to law and the opinion of 
tThhe tnall. f the court : the note was produced with a blank e sa C 0 a 
co-obligee's endorsement. 

property, on 

a Ctrde~ith' does Hennen, for the defendant. A blank indorse
no lSC arge 
the other. ment does not pass the property of the note. The 

Ordinance of Bilbao requires that every in
dorsement should be filled up with the name of 
the indorser-it should mention in what the value 
of a note was received, and have a date. 

}'forel, for the plaintiff. This part of the ordi
nance has never been received in this country. 

Two gentlemen were introduced as witnesses, 
who deposed that they had resided, one of them 
thirty-five, and the other, ten years, in the coun
try, and had done considen,ble business; and had 
I,1ever known the practice of fill~ng up endorse-
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ments, to prevail. Notes being always transferred F.tLL. 1~12. 
•. ' 1. DIstrict. 

WIth blank mdorsements. \./V'V 

By the Court. A blank indorsement authori. 
, ses the holder to write whatever he pleases : an 

order to pay to any person, a receipt, or a power 
to receive the contents. It is surely an incomplete 
indorsement till it be filled up. But the party may 
fill it up at any time, before the note goes to the 

,Jury. 
THE indorsement was accordingly filled up. 
TH E defendant then shewed that the plaintiff 

1 a 1 brought suit against the maker of the note, 
had obtained judgment, and issued an execution 
against his lands, which had been sold on the ordi. 
na~y credit, under the act of 1808, ch. 15, but the 
day of payment not being arrived, no payment had 

. yet been made. 
AFTER an argument and charge, as ante, 178, 

VERDICT FOR PLAINTIFF. 

FLOTTE vs. AUBERT, 
.1UBERT ys. MARTINEAU, IN WARRANTY. 

POUTZ 
1)8. 

DUPLAN- -

TIER. 

THIS suit was brought, in order to recover a Defendant 
. 1 . f h d fi dAb may cite alld slave, 111 t)C possesslOn 0 tee en ant u ert, hav'c j~dg. 

who had been purchased by Aubert of .. '1Jfar- mcnt against 
. l' h 1 h db' d d ~ d h his vendor on tmeau, w liC atter a een CIte to elen t e the ~nt warr .... y. 

title to the property. 
S s 
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FALL 1812. Ellery, for Aubert. Though no clause of war
I. District. 
~ ranty is inserted in the bill of sale we have pro-

!<'LOTTE rluced, conveying this blave from lI:fartineau to 
-os. Aubert, yet, by the civil, as well as the common 

AUBERT. 
law, an implied \vcu'fanty is annexed to every sale, 

AUBERT 
'VB. in respect to the title of the vendor; and if the title 

::\lARTINEAU prove insufficient, it requires no express warranty 
IN WARRAN-

TY. to en title the vendee to recover the amount of the 
price and damages. The digest of the Civil Code, 
in case of eviction, contains the same principles 
rind provisions. Civil Code, 354., arts. 49, 53. If, 
therefore, we are evicted of this property, we must 
look for satisfaction to our vendor; and it has 
been the practice of our courts, conformably to 
the principles of the civil law, to suffer all the par
ties interested to be admitted into one action, and 
with the principal suit, to decide also those insti
tuted in warranty; by which 1n~ans suits are les
sened, Lxpence saved, and justice speedily admi
nistered. In this case, we have regularly vouched 
in our vendor to defend his title; and, in case 
judgment in the principal suit should be rendered 
ngaiu&t us, evicting us of this property, ,ve pray 

that juJgment also, at the same time, be entered 
against him, for the restitution of the price we 
have p~;d, as well as costs we have incurred, either 
in "the suit in warranty or principal suit. Civil 
Code, 354, art. 54. 
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OF this opinion was the Court, who, upon de- FALL. 1.812. 
'd' h ., 1 . 1 d r. 1 I. DIstrict. CI mg t e pnLClpa cause agamst t le eLenc ant, ~ 

4ubert, directed judgment to be entered against FLOTTE 

defendant in warrantv, in favor of Aubert, for the 'Vs. 
AUBERT. 

amount of the price specified in the bill of sale, and 
all costs incurred in the suit in warranty, as well in AUBEU T 

the principal suit. 
'VS. 

MARTINEAU 

IN WARRAN-

Mazureau, for plaintiff. TY. 

Hennen, for defendant in warranty. 

POUTZ vs. DUPLANTIER • .dN'1'E 328. 

J U D G U EN T ,being had against the maker of the The sale of a 

note, execution issued and levied, and property co-obligee's 
. • • property, on 

sold on a credIt, whIch was not yet expIred, the a credit, does 
defendant, endorser of the note, paid into court not discharge 

, the other. 
the costs of the suit, and prayed that e~ecution 
might be stayed, till it appeared that the property 
seized was insufficient to satisfy the judgment. 
The presumption being, that as,the amount of the 
property sold was sufficient to satisfy the judg-
ment, ,the execution should not issue till the coil-
trary appeared. 

Morel, for ,the plaintiff. The prayer cannot be 
Wanted; Having obtained a judgment, we are 
entitled t9 all the advantages which legally ensus, 
to prosecute our execution till the money be had. 
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FALL 1812. Hennen, for the def~ndant. It is clear tll<'1t the 
I. District. h ld f b'll I h' 1 . ~ 0 er 0 aI, or note, las IS reme( y agamst 

POUTZ the parties to it, and that he may commence and 
-VS. proceed on actions against all of them at the same 

DUPLAN-
TIER. time, or sue them all in one action. If he brings 

several actions, 4e will not be precluded by judg
ment, a levy and sale, in one of them, from pro
ceeding to judgment in the others. If he obtains 
judgment against all, and execution is levied on 
the estate of one of the defendants, he shall not le
vyon that of the other, if sufficient property has 
been taken. So when several actions are com
menced and prosecuted to judgment, though exe
cution shall issue for the debt against one 0 N L Y, 

yet it may issue, in all the action$, FOR THE 

cos T s: for \lntil one has actually made satisfac
tion, all ar~ liable to make it. Swift's Evidence, 
328, 2 Vesey, 115, 2 Dallas, 115, Bayl. 86, Kyd. 
198. 

ALTHOUGH the holder of a bill may issue exe
cution against the person of all the parties, he can· 
not, after levying on the goods of one, issue a 
fieri facias to affect the goods of another. Chitty, 
274. 

By the Court. The maker of the note is cer. 
tainly, for the present, at rest, while property of 
his, sufficient in the estimation of the sheriff, has 
been sold. This, however, i.s not satisfaction, 
~ven as to him. For, if negroes have been taken 
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and sold on the legal credit, and the purchaser and fALL, 1 ~ 12 .. 

h' . f: 'I dId' 'II 'II h 1. DIstnct, IS suretIes ai, an t le negroes le, stI WI t e • ~ 
maker be liable to have other property taken- POUTZ 

for a note with surety, and a mortgage on the ne_ V8, 
, DUPLAN~ 

groes, are not gold and silver, and the constitution TIER, 

of the United States has provided that no state 
shall make any ~hing but gold and silver a tender 
in the discharge of a debt. Art. 1, sect .. 8. 

I T is true, it is stated in several elementary wri~ 
ters, that "although the holder of a bill may issue 
" execution, ag:.linst the person of all the parties. 
" he cannot, after levying on the goods of one, is
" sue a fieri facias to affect the goods of another." 
Chitty on bllls, 274. Swift on bills, 328. Max
'well's Pock. Diet. 115. 

WE take the meaning of this position to be, 
that if there be two persons, bound in a note 
or bond, and a joint suit be brought against 
them, and judgment had, after taking one of them 
under a ca' sa', execution may issue against the 
goods of the other: it being now settled that ~n 
execution against the person of anyone of the 
'parties to a bill, will not discharge the others, 

, though with respect to him, it is a full satisfaction 
'ofthe debt. 4 T. R. 285. And if execution is
sne against the property of both, and be levied on 
that of one of them$ to an amount sufficient to pay 
the judgment, the other will be protected: the 
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FALr •. l~lZ. property sei~ed appearing on the record to be 
1. DIstrICt. h f h d l". dB' I 'VY"'V t e propelty 0 t e elen ants. ut If severa 

.POUT~ suits be brought, and judgments be had, separate 
V8. executions will issue against the parties bound, and 

DUPLAN-
Tum. their several properties may be taken and proceed-

ed against, until satisfaction be"had, that is to say, 

gold or silver coin received, to the amount of the 
judgment. On that event, and not till it happens, 
will the party, whose property remains unseized 
or unsold, succeed in arresting the process of the 
pl~ntiff; and even this will not be done, till the 
costs are paid in the suit against him. 

IN order to satisfy us that such is the meaning 

of these gentlemen, we have only to examine the 
authorities they quote in support of the principle 
they advance. The first is lYindham vs. Trall, 
Strange, 515. The plaintiff had judgment in two 
suits, against the two p~rties to a note; and, all 
-tender of the principal and costs in one snit, and 
.of costs in the other, the court ordered execution 
:to be stayed . 

.THIS case proves only, that the plaintiff was 
110t to be permitted to proceed, for the principal, 
pgainst one of the defendants, after it had been ten

dered to him by the other. Chitty and Ma.~well 
-cite no case but this. 

Swift, in the margin orthe article quoted, cites· 
,besides Strange, 2 Vesey, 115 .. 2 D(111as, 115. 
Rayl. 86. Ves~y and Dallas supp()rt another 
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Part of the same paragraph, which has no bearing FAt L. 1 ~ 12. 
1. Dlstl'lct. 

on this question. Bayley is not within our reach, ~ 
THE converse of the proposition, which the de- FOUTZ 

fendant's counsel has thus endeavored to support, ·V.V. 
DUPI.AN-

is, however, established in Dike vs . . 1JIercer, 2 TIER. 

Shower, 394, where two men were bound jointly 

and severally, and judgment and execution 'had 
against one of them, and his goods seized, blit the 
sheriff had not satisfied the plaintiff nor sold the 
goods: and in an action against the other obligee, 
he pleaded this matter, and it was held to be no 
plea; but it was held it would have been a good 
plea for that defendant, against whom the judg-
ment and execution was obtained, if he had been 
sued again. 2 Ld. Raym. 1072. 
. TH E only difference between that case and the 
present, is, that the property of the defendant in 
the first action, the co-obligee of the defendant in 
this, has been sold: but the money has not yet 
been made; satisfaction has not been received, and 
this is all important. An obligee is not discharged 
by the injury \vhich he sustains, but by the money 
which the plaintiff receives----that alone dissolves 
the obligation and destroys the ph1.illtiff's right, 
and until this right be destroyed, the plaintiff may 
use every legal means against all his debtors, which 
the laws and his contract have provided for the 
payment of the debt. The seizure of land, ne
groes, or personal property, followed by a sale 
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FALL. 1.812. which hus not produced gold or silver, creates no 
l~. satisf:1.ction. 

MOTION DENIED. 

-.;::.-

ASTON vs. MORGAN. 

Surety, TIIIs suit was brought upon two bonds;' one 
boduncljointl

j
y hearing date in 1796, and the other in 1800, and 

an severa· 
Iy, cannot both signed jointly and severally by the defendant, 
hfa'd'? the I;'lea and two others, in the city of Philade1IJhia. To 
o lSCUSSlon. . • 

. this demand, the defendant put in a plea of discus. 
sion, wherein he alledged that he had signed these 
two bonds, not as a principal, but as a co. surety 
with his brother; and that the, principal resided in 
the same city with the obligee, and had sufficienl 
property therein to satisfy their amount; and thai 
his property ought to be previously discussed 
before recourse could be had upon the sureties 

To substantiate these allegations, the defendan 
obtained two commissions, for the examination c 
witnesses in the state of Pennsylvania; but thc;:s 
not being returned within the prescribed term, th 
plaintiff proceeded to trial, and obtained judgmen1 
without argument, on the last day of the last tr..:rm 
the counsel for the defendant, on account of tb 
absence of their testimony, havi.ng deciined argl 
ing the cause. During the Vacation, both of til 
commissions were returned ex.ecuted; and, upo 
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the opening of the present term, the defendant ob- FAU, I ~ 12. 
. . r ',,1 I I. DlstrIct. 

tamecllcave to el~ter a motIon lor a new tni.U. n ~ 
the argument of this motion, tIle Court doubted ASTON 

whether, in case of a rehearin!!, the testimony pro- 'V8. 
v l\iORGAN. 

duced by these commissions (being parole) could 
be received? Or, if received, whether the laws 
of this state could be permitted so far to prevail, as 
to enable the defendant to support his plea ?-and 
directed the attention of the counsel to these points. 
And now, 

Ellery and Duncan, for defendant. The points 
raised by the court, for consideration, are: 

1. WHETHER, in this case, parole testimony 
can be admitted, to shew who is principal, 
and who surety, upon these bonds? 

2. How far the laws of this state will be per
mitted to control those of the state where the 
bonds were executed? 

IF we succeed upon the first point, we shall 
render applicable the testimony produced by om' 
commissions; and if we shew, upon the second, 
that the laws of this forum are so filr to prevail in 
this suit, as to maintain the defendant's plea of 
discussion\ the court will then be satisfied that we 
have a meritorious defence, and we trust will per
mit us to avail ourselves of it, upon a rehearing. 
In this event, we shan be able to take the benefit 
of our own laws, which protect a surety from he-

Tl' 
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F~LL. 1.812·ing prosecuted, until a prior discussion had ofthe' 
1. Dlstnct. f h .. 1 1 1 1 f d' ~ property 0 t e prmclpa ; un ess tIe p ea 0 IS-. 

ASTON cussion be expressly renounced by the surety, or 
·V8. the renunciation thereof legally implied ii-om the 

MORGAN. 
instrument itself. Civil Code, 428. 

1. TH E authorities on the subject of the ad
missibility of parole testimony, to t'xplain or con
tradict a deed, are numerous, but contradictory; 
the general rule undoH bteclly is, that it cannot be 
received; but the exceptions to this rule are nu
merous, and we think the present case comes with
in them. Relief will always be granted against 
deeds, upon the ground of fraud, trust, mistake, 

oppression, or imposition,. in all which cases, the 
fact, which is the ground of relief, is permitted to 
be cstablbhed by parole testimony. Ross vs. Nor
vell. 1 Trash. Rep. '16. In this case, there had 
been an absolute bill of sale of certain slaves, with 
a warranty, and a receipt for the consideration in
dorscd; yet, upon the suggestion that the con. 
veyance, though absolute in form, was intended 
as a mere security, the defendant was suffered to 
shew this fact by parole testimony; and upon so 
shewing it, permitted to redeem. In the case of 
TVaslzburn vs . .. 7J£errils, 1 Day. Ca. 139, the court 
admiLted a witness, to prove that a deed, executed 
as <;.n ab::iolute deed, was intended to have been 
executed as a mortgage deed; and the court, upon 
i,his being thus proven, decreed a redemption of 
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the land so conveyed. In the case of Nicholas' s FALL ) 81 Z. 

E ' rp l 1'r fir R I. District. 
X rs. vs . .L y er, 1 :.ten. Ed'in,um. ep. 332, the ~ 

defendant was allow(;d. to prove, by circumstantial ASTON 

evidence, that the debt, for which a bond. had. been V8. 
MORGAN. 

given, was originally p:tyab\e in specie; and there. 
fore the bond, though given in paper moncy times, 
not subject to the scale of depreciation. And in 
the same reporter, p. 429, the evidence of cir. 
cumstances W.1S admitted. to set aside a contract 
under seal. So, in the state of New. York, a de. 
fendant was permitted to introduce a witness, to 
prove that the plaintiff, after thc execution of a 
special agreement, agreed to enlarge the term of 
performing the stipulations contained in it. 1 John. 
Ca. 22, 3 John. 528, 2 Call. 5, 125. Also, in 
Pennsylvania, the obligor of a bond had. leave to 
give the special matter in evidence, and prove, by 
a witness, that: the bond was void. 2 Dalt. 171. 
Fide, also, 1 Dall. 17, 193, 424, 3 Dalt. 506. ' 

IN our own court, the case of Mann Ed' Ber
nard vs. Heirs of Houghton, is analogous to the 
present. Here, there had been an absolute con
veyance of a plantation and negroes, by a notarial 
act, in favor of Houghton; yet the court permitted 
witnesses to prove that he acted as the agent of the 

plaintiffs in the purchase, and that in reality the pur_ 
chase was made for them, and. with their funds; 
and that, therefore, Houghton was only their trus-
tee. . 



~40 

FALL 1812. 
I. District. 

~ 
ASTON 

'V8. 

MORGAX. 

CASES IN THE SUPERIOR COURT 

I T may be objected, that the digest of the civil 
code excludes the use of testimonial proof in the 
explanation of written contracts. This is to be 
confined, perhaps, to contracts made within the 
state, and not to extend to those executed abroad. 
But, at all adventures, we see in the last case cited, 
that this principle has not always been held sacred. 
In that case, there was a notarial act of sale in fa
vor of Houghton, which, like a bond at common 
law, imports absolute verity;' but nevertheless, 
from the allegations contained in the bill, though 
no fraud was charged, it was suffered to be ex
plained by testimonial proof. And hO\vever so
lemn may be the act, or however sacred its im
port; or in whatever country, or under whatever 
forms, it may be executed-the Court, upon pro
per ch3rges and suggestions raised, will suffer it 
to be enquired into, and its real character ascer-' 
tained. 

IN the present case, it will not be denied, but 
that we have, in our plea, alledged sufficient matter 
and shewn sufficient grounds, to entitle us to re
lief against these bonds. A stronger, case but 
seldom meets the court; the facts, which consti
tute the ground of relief prayed, are distinctly 
stated; and all the circumstances of the transac_ 
tion, arc mute, though powerful, witnesses in ou,.., 
~1Vor. . 
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2. ON the second point-how far the la\V5 OfrALL, 1~)2. 

h· '11 ' 1 h f 1 h h 1. Dlstl'lct. t IS state WI contro t ose 0 t le state were t e ~ 
bonds were executed-we think we shall be able ASTON 

to shew, that they will, at least, so far prevail, as 
to maintain the plea of discussion we have filed. 

I T is a principle of general law, that the laws of 
every country are obligatory upon all those within 
its limits, either subjects or aliens; the latter, dur. 
ing residence, being considered quoad fzoc subjects. 
This principle originally went to the total exc1u. 
sion of all foreign laws in every case; but, by the 
courtesy of nations, a relaxation and modification 
of it was produced, arising from mutual com'c,' 
nience, founded in generall1tility, and recognised 
by tacit consent. And now, upon a principle of 
comity between states and nations, personal con. 
tracts, entered into and to be performed in one 
country, are to be considered and carried into ef· 
feet, as valid in any other, though a different law 
there prevail; of course, they are to be construed 
according to the laws of the country, where the 
contracts are made, and not according to those, 
where they are sought to be carried into effect. 
But as the law of a foreign country is of no force 
proprio vigore, but merely admitted by courtesy, 
this courtesy will not be so far extended as to 
produce any inconvenience to the state or its sub. 
jects, thus admitting it. F or this reason, it has 
been decided that, in the enforcement of contracts, 

vs. 
l\lOHGAX. 
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FALL. 1~12. the lex fori, and not the lex loci, always pre-
1. Dlstnct.·1 d ha h b .. 
~ val S; an t· t w oever ecomes a sUItor In a 

ASTON court, must take the laws or'the forum he has 
VB. 

l\lORG.<\N. 
elected, and pursue his remedy according to its 

forms: as it would operate a serious inconveni
ence, to change in his favor the course of judicial 
proceedings. As it respects the interpretation 
of contracts the lex lad is supposed to furnish 
the rule of construction; still subject~ however, 
to the above exception, that no inconvenience re
sult therefrom to the state or its citizens, where 
the contract is sought to be enforced. In either 
case, however, we think we a~ safe; if the laws 

of this forum, which, according to the authorities 
we shall produce, apply exclusively to the enforce
ment of the payment uf these bonds, will not be 
so far extended, as to admit our plea of discus
sian; yet, if its rejection shall be shewn to pro. 
duce an injury to our citizens, in the person of 
'anyone of them, it will still, on that ground, be 
entertained by the court; even if the validity of 

the contract itself be thereby affected. We think, 
,however, according to late decisions, that the lex 
fori in the enforcement of a contract made in a 
diffi:rellt state, has been carried to a sufficient 
lenf!th to embrace our case; and even, in some 

OJ 

instances, so fur as to encroach upon the validity 
of the contract itself. In our case, however, it 
will be recollected,.. that. we do not seck to in.valj-
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date these bonds, nor to exonerate ourselves from FUDL. 1~12. 
I. lsll'lct. 

our engagements; ,but merely to prevent the en- ~ 
gageriients of a principal from being enforced 'As'w:!oT 

against a surety. 1J,~. 
MORGA.:!f. 

LET us first see, how far the lex fori has con-
trolled the lex loci in the enforcement of contracts, 

made in a different state. 
IN the case of Smith vs. SjJinolla, the defen

dant, a Portuguese, was held to bail in N ew
York, on a contract made in Madeira, where, by 
the laws of Portugal, his property was only liable, 
and his person secure from arrest; the court 
would not, however, discharge him upon entering 
a common appearance, or order an exoneretur to 
be entered upon the bail piece; and determined, 
that the lex loci applied only to the interpretation 
of contracts, and that the remedy On them must 
be prosecuted according to the laws of the country, 

,in which the suit was brought. 2 John. Rep. 200. 
IN the case of Ruggles vs. Keeler, before the 

same tribunal, the court also determined, that the 
lex loci applied only to the validity or interpreta
tion of the contract, and not to the time, mode, or 
extent of the remedy; it also decided, that 'in ac
ti~ns upon foreign contracts, it would confine it
self to its statute of limitations, without regarding 
that of the state, where the contract was made. 
3 John. Rep. 268. 

, THE same principle was also established, in 
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FALL. 1.812. the case of Nash vs. Tupper, in which the statute 
1. Dlstnct. fl' " f 1 f N Y 1 h Id ~ 0 nmtatlOns 0 t le state 0 1 eF- or~, was e 

ASTON' as a good plea, though the period of limitation in 
118. the state of Connecticut, where the cause of action 

MOROAN. • f 
arose, IS seventeen years, while that of the state 0 

New-York, where the contract was put in suit, i,s 
but six years. 1 N(/w- York T. R. 41:2. 

IN the case of Pearsall 8i' al. vs. Dwight 8i' al. 
it was decided, that the statute of limitations in 
the state of New -York was not pleadable in bar to 
an action brought in the state of .lVlassachusetts, 
upon a promissory note, made in the state of 
New- York. 211fass. Rep. 84. 

'V E find also the same principle laid down by 
Huberus, and the lex fori still further made to 
control the lex loci, in the case supposed of a 
third possessor of an hypothecated moveable, and 
in thar of an unpublished contract of marriage. 
Hub. pr.e. 2 vol. 1 b. 3 tit. De confiictu legum. 

IN cases, where the statutes of limitation are 
pleaded, as well as in those put by ,Huberus, it 
would appear that the lex fori was suffered to 
affect more than the mere form of the demand, 
and to extend ad contractlls valorem et ad litis 
decisionem. A plea of limitation, by offering a 
perpetual bar to the action, and totally destroying 
the remedy, would seem to involve in it the me
rits. The laws of the forum, ,vhich prevent my 
ever recovering a demand, yjrtuall~', at least, inya~ 
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lidate the contract, upon which it is grounded. FALnL,' l~JZ. 
1. lstflct. 

And this applies still more strongly to the case V"v"J.' 
put in Huberus, where a privat,e contr,act of rna· 'ASTON' I 

trimony, without notice, made in Holland, pro- 111<. 
MORGA]". 

tects the wife there from the debts of her husband, . ., ". , 
and yet will not yield her that prot~tion in a sU:i~ 
brought against her in Friezeland, where the law 
requires a previous publication of the contract. 

BE this, however, as it may, the authorities ci:
ted bear us out, and shew, that the laws of the fo~ 
rum apply to the time and manner of bringing the 
action, and to the whole form and e-s:tent of the 
remedy. Compare, then, our plea of discussion; 
,to that of limitation, which h~s qeen ruled, to re. 
~ate only ,to the remedy pursued; ,the court thet:e, 
would decide, according to the autho.rities pro~ 
duced, that the plaintiff, by suffering ,the Jlrescrib~ 
,:period .to elapse, was too late in form,ing his de:
~and; here, we say, that the plaintiff, ,by omiting 
;to bring ,a previous' suit against the principal, is 
,too early jn forJlling his demand. And ~f the 
:prescription ,of our own Iorumis to ,be pleaded-in 
mar to the recpvery of ,a debt, 1,vithout regarding 
.the act of limitation of the state, where the cause -
'of nctior(,grew; why .may we not equally have 
'recourse to them, in order to defeat a demand, 
which, .though .seasonable in the . state where the 
contract wa~ .made, is' here prematurely brought.f? 
~Upon \vhat;groUnd, is-a plea of l'cescriPtion, _a~ 

. Vv 
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FALL. 1.812 cording to our laws, in the one case, to be sus· 
I. Dlstrict. . d 1 1 f d" l' .~ tame ; an( a p ea 0 ISCUSSlon, accorc 109 to our 

ASTON laws, in the other, to be rejected? Do they not 
. "Vs. both equally regard the time' of brif!ging the suit? 

MORGAN. With this difference, however, that the reason is 
much stronger, and the situation of the plaintiff 
much 'less hard, in a case of suretiship, than in 
that of prescription; inasmuch, as in the latter 
case, an elapsed period of time can never be re
called; but, in the former, an omitted act may still 
be performed: in the one case, the bar to the ac. 
tion is perpetual; in the other, but temporary; in 
the one, the remedy is totally lost; in the other, 
but only delayed. How would it be, in the case 
of a promissory note, executed abroad, where 
three days of grace are given, but prosecuted 
here, where, we will suppose (as was formerly the 
case) a longer period is allowed; and this before 

. the full term of grace here was expired; ,could 
the plaintiff safely rely upon the law in his own 
state, which curtailed this period? Is a contract. 
because made abroad, to give a plaintiff here a 
priority in his ,demand, not accon.lcd to our own 
suitors? Is the defendant here, in such a demand, 
to be placed upon a worse footing, than his fellow 
citizens? The present defendant, as a surety on 

, a bond, by our laws, can only be legally upon for 
payment in the default of his principal-and shall 
·any foreign law deprive him of this protection~ or 
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divest him of this right? Does not this fall with· FALL, I ~ 12: 
'h " h' d ' f£" I DIstrIct, 
III t e restrIctIOn upon t e mtro uctton 0 lorelgn ~ 
laws, so often repeated by Hllberus; viz. that the ASTON 

effects of a contract, ~ntered into at any place, VB. 
MORGAN. 

will be allowed, according to the laws of that 
place, in other countries, if no 'inconvenience re-
sult therefrom, to the citizens of that other coun-
try, with respect to the law, which they demand. 
And his application and illustration of this restric-

. tion, goes much beyond the present case. He 
.states, as an example, that by the law in Frieze
land, the oldest hypothecation of a moveable, is 
that to be preferred, even against the third posses
sor; yet, if the article so hypothecated, be sued 
for against the third possessor in Batavia, the suit 
would be rejected,' because the law of that pro
vince protects the right of a third person so ac
quired; and that this right cannot be divested by 
the law of another country. Ought, not our law 
equally to protect the right of a surety? And is 
not the inconvenience as great in the one case, as 
in the other ? 

W HE THE R the defendant has, or has not, by 
executing these bonds jointly and severally, tacit. 
ly renounced the benefit of discussion, does not 
come within the scope of the present argument. 
By signing an instrument in solido, in this coun-

try, he impliedly waves it; but these. bonds are 
" 'neither ill solido, nor in dus country. Neither are 
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FALL, 1 ~ 12, -\ve now to inquire, whether the property of the 
I. DIstrict. • • I . d t b h d r. d t fi d' ~ prmclpa, pomte ou y t e elen an or ISCUS-

ASTON sion, ought or ought not to lie within this state; 
1)8. ' ,these questions do not fall within the points raised 

'MoitGAN. bv the court for consideration, and can be best 
u~ged, should a rehearing be granted. 

Smith, for the plaintiff. This motion for a new 
trial, is grounded on an affidavit, setting forth the 
arrival of certain depositions taken under 1\\'0 

commissions, issued before and returned since the 
trial of the cause. The object is to have the be. 
nefit of these depositions, as evidence, on another
trial; 

IN no respect is the law better settled, than in 
relnti<m to the cases in which new: trials can be 
bad, in order to let in further evidence. The ev-i
cence must be not only sworn to be material, but 
'Such as the party, desiring to avail himself of it, 
bad not previously discovered, and could not by 
the exertion of reasonable diligenc~, have discov:. 
ered and produced on the trial. It is, perhaps,
needless to 'cite authority on this poirit-but see 
1 Will. 98, '2 Bay. 268, 2 Binney, 482. 

I T would be no difficult task to shew that the 
motion of the defendant, in every point of view in 
which it can be regarded, is equally unreasonable 
and unfounded in law. 

SV(,Elt E .it to say, that "the \defendaht, ''after 
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his interrogatories had been answered by the plain. FALL. 1 ~ 12 • 
• Jr d . I d . h k L Dlstl'l(;l. tw un ('1' oath, was mclu gc "TIt leave to ta -e out ~ 

corn missions to Pennsylvania, returnable at the ASTON 

end of four months, to obtain evidence of filets, V~. 
• . MORGAN. 

01 which, and of the piace wl1ere they might be 
pr:wed, i~ appears he was not ignorant at the time 
of filing his interrogatories, when, if at any time, 
he ought to have issued his commissions. And 
that, after the expiration of that delay, instead of 
being brought to trial at the commencement of the 
last term, he was again, by a great indulgence, al .. 
lowed further time for the production of his depo. 
sitions, until near the close of tlie term, when, not 
having eventured to apply for a further continu. 
ance, the cause was tried and judgment rendered. 
Shall he now set aside a judgment, for that, which 
could not have obtained a postponement of the 
trial which resulted in that judgment? 

-IT will be very needless now to examine the 
extent to which the testimony of witnesses, has 
sometimes been suffered to be introduced, to ex. 
plait~, modify, or destroy a deed. It is not denied 
by the defendant's counsel, to be the general rule" 
that parole evidence is inadmissible for such a pur .. 
pose; but it is contended that, in cases of fraucl, 
trust, mistake, imposition, or oppression, as ex
ceptions to the general rule, the filct sought to be 
established may be _proved by .witne~ses, eve.n 
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FALl: 1.812 :against a deed. The reasonableness of the cases; 
I. Dlstnct. 1 1 h b 'd h' , . ~ genera ly, t lat ave een cIte on t IS pomt, IS not 

ASTON denied--rbut, their pertinency is less. obvious. 
-,,8. Whether there be any thing, in this case, of iraud, 

M01WAN. or trust, or mistake, or imposition, or oppression, 
is freely submitted to the scrutiny of the court, 
even on the evidence of these depositions, and with 
it, the fate of the cause. 

WIT II regard to the extent of the influence of 
the lex loci, where a contract is made, when it be
comes the subject of a suit i'n another country
it would be hardly necessary to cxamiile here, 
even if the principles on that subject were less 
clearly' established. For, admitting for the sake of 
argument, what is.expressly contradicted by the 
plaintiff's answers under oath to the defendant's 
interrogatories, and what is not established even 
by the depositions sought to be introduced-that 
the defendant, though appearing on the face of 
th~s~ bonds as a principal, was in· reality a securi
ty, his position would not seem to be in the least 
improved. And admitting, further, that the laws 
of Pennsylvania could be laid out of view in the 
decision of this cause, the court would at least reo 
gulate itself by principles, applicable to such can. 
tracts, known to the civil law, as are most anaIa 
gous to those in question. The surety in an obli 
gation in solido of the civil law, is equally subject 
with the principal. to the immediate payment (.] 



OF THE STATE OF LOUISIANA. 351 

the whole debt. And even when the surety is not FALL 1812. 
.. . ... I. District. 

bound m soltdo ; the credItor may stIll resort 1m· ~ 
mediately to him for the amount of the debt, and ASTON 

cannot be obliged to a previous recurrence to the VB. 
MORGAN. 

principal, unless.the surety point out to the credi. 
tor, property of the principal, l\Jithin the.·state, to 
be pursued; and also furnish a sufficient sum of 
~oney, to enable the creditor to conduct the :,uit. 
Civil Code, 430. . 

THE application attempted to be m~de by the 
defendant's counsel, of the authorities concerning 
the influence of the lex loci, where a contract was 
made, when a suit is instituted on it in another 
country-seems to confound what should always 
be kept clearly distinguished-that, which belongs 
to the essence of the contract, and that which is 
merely accidental to it. All the cases, that have 
been cited by the defendant's connsel on this 
point, are admitted to be sound law, and are relied 
upon by the plaintiff. They ~niformly establish, 
as a general rule, that when a suit is instituted in 
one country, upon a contra~t made in another, the 
lex loci must furnish the rule of decision in what. 
ever concerns the validity, the interpretation, the 
essence of the contract; but that, is to what is 
merely accidental to it-the reason ceasing, the 
law also ceases-the time, the form, and manner 
of instituting and prosecuting suits-the process 
allowed, whether arrest of person, attachment of 
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FALL, 1~ 12. property, or mere citation-the' pleadings, the 
I. lhstnct. . d d . d l' 1': t' 1 ~ JU gmellt,an executlOn-:m tletImealterwlllcl 

ASTON a suit shall no longer be instituted, i. e. be SUbji~ct 
V8. to prescription, or a statute of !imitations-are re-

MORGAN. 
gulated by the laws of the country where the suit 
js brought. 

Is the liability of the defendant to pay absolute. t 
ly a certain sum of money in a certain time-or 
only upon remote contingencY-'i question of 
~mbstance, or of form ~ 

By the Court. There ~s no doubt but the re. 
medy must be prosecllted in every case, accord· 
ing to the course of the forum in which the suit 
is in~tituted, and this principle has been carried so 
£1.r as effectually to prevent the right from being 
inforced, when the statute of limitations of the 
.state in which the debtor seeks shelter, prevents a 
,recovery which might be had in the state in which 
the debt was contracted, and in which the plaintiff 
and defendant dwelt when they contracted, as in' 
the case of JVash vs. Tupper: while in other case~, 
the creditor has been permitted to pursue his dCQt 
on a contract, which in the state in which it was 
entered and the parties did reside, could ~ot sup· 

port an action, as in the case of Pearson vs. 
Dwight '& al. The principle, however, is a cor. 
rect one, and is now too well established in these 

. Btates, to be shaken. In ad.dition to tl1e ca~.es cite~, 
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there" is one determined in the circuit court of tile FALL 1 S ) 2. 
U ' d S Ii N h C I'd' , , h' h L DistIict. lIlte tateS or ort - aro In~ lstnct, In W IC ~ 

the plaintiff was permitted, under an act of the Ie. ASTON 

gislature of North-Carolina, to maintain a suit 7.J8, 

. MORGAli, 'ugaiilst·one of the parties to 'a note executed, in 
:Maryland, while, by the laws of the latter state, 
the defendant's plea, that he was. not suable, with. 
out his co-obligor, would have availed him. 
Patterson, J.-taking the distinction between 
the contmct and the remedy; and observing 
that the contract remained the same, not with; 
standing the act, and,that the remedy only was ex-
tended. Palyart vs. Goulding. Martin's NotC3, 
78; 

I T appears unnecessary to determine, whether 
in this case, parol testimony may be admitted to 
shew who is principal, and who surety, upon these 
bonds. For, admitting, as the defendant contends, 

, ' 

that he is only a surety, yet he bound himself to 
pay in the first instance as a principal, and to pay 
jointly and severally. 

A SURETY is presumed to have renounced the 
plea of discussion, when it is ex' pressed in the con~ 
tract of suretiship, that he binds himself as a prin
cipal debtor. 1 Pothier on Obligations, 290, il~ 

408. The surety, who has constituted himself a 
principal debtor in the contract, cannot claim the 
benefit of a discllssion; nor when he engages to 
pay,' if his' principal does not Ofl: a given day. 

Xx 
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FALL 1812 . Neither is the plea of discussion allowed among 
1. District. 'D • • 
,~ merchants or bankers. 1 .J.1errzere, verba Dlscus-

.ASTON sian. A surety who bound himself in solido with 
V.Y. his principal, cannot require a discussion of his 

,-{,IOll.GAN. 
property. 1 Denisart, verba Discllssion. Civil 
.Code, 428, art. 7. 
. Now, in the present case, the defendant, ac. 
knowledges he was held and firmly bound, with 
the principal debtor, in the sum demanded, to the 
,payment of which he bound himself jointly ana 
severally with the principal. 
. HE, therefore, bound himself as a principal 

debtor. 

FAR THE R, we believe he bound himself il~ 
. solido. 

THE words .in the bond are, jointly and seve
rally, which are synonymous with il~ solido, soli. 
dairement. 

THE word solidaire, is applicable to obligations 
entered into by several persons, so that each pro. 
mises and engages to pay alone, the total sum, in 
the same manner as if he were bound alone. Dict • 
. de Trevoux, verbo Solidaire. 

THE obligation is in solido, or joint and seve. 
ral, between several creditors, when the title ex. 
pressly gives to each of them the right of demand. 

ing payment of the total of what is due, and when 
the payment n} ,de to anyone of them, discharge~ 
the debtor. f'ivil Code, 278, art. 97. There i.e: 
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an obligation in solido, (solidarite in the French) FALL. J~i2. 
h f h d b 1 h 

. ' I. DIstrIct. 
on t e part 0 tee tors, W len t ey are all ohhg-' ~ 
cd ~o the same thing, so that each may be com- ASTON 

pelled for the whole, and when the payment made. 118. -
MORGAN. 

by any of them exonerates the others towards the 
creditor. Id. art. 100 . 

. IT is, therefore, -clear that the defendant, both 
on the score of his being bound as a principal deb
tor, and that of his being bound jointly and seve
rally, cannot have the benefit of discussing the 
property of his principal. 

IF he had, yet his plea would be overruled. It 
states that his co-obligors have considerable pro
perty in Pennsylvania. 

BUT the Civil Code, 430, art. 1, provides that 
the creditor shall not be compelled to have the pro- ' ' 
perty of the principal debtor discussed, when it 
lies out of the territory. 

IN France, ,the creditor is thought not to be 
,bound to discuss property in the jurisdiction of 
another p:1fliament. Arretes de Lamoignon, titre 
des Discussions, art. 9. 

LASTLY, the Court would at all events be 
bound to overrule the motion for a new trial, as 
the defendant did not oppose the plaintiff's taking 
judgment. From this circumstance, we pmst in
fer the defendant concluded he had nothing to of. 
fer, that could induce us to grant a continuance; 
and if the absence of the testimony now intended 
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, ,.FALL. l~ 12. to avail him, was not thought sufficient to obtain 
l. DIstrIct. . 1 . h b d d b 'V"Y'V a new tna, It must ave een eeme so ecause 

ASTON due diligt.nce was not used in obtaining it; or be. 
V8. cause it was inadmissible or irrelevant. In either 

fd,ql\OAN. of these cases, we are bound not to disturb tqe 
i¥dgment. 
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INTERROGATORIFtS. 
\Vhether the whole answer be evidence for the 

defendant? Read vs. Bailey, 

.2 \Vhether the defendant may be interrogated as 
to his signature to a note, with a subscribipg 

6c) 

witness? Gray t1 at. vs. Grntry, . 15' 
3 ~ame point, when there is no subscribing wit-

ness.' Scott vs. ·Billings, 158 

4 Cannot be stricken off. Scull vs. MO~lJry, 275 
5 Plaintiff needs not a judge's order for his inter-

rogatories. Read vs. Bailey, 296 

6 He cannot file new ones without leave. Id. 

JUDGES. 
Of the late territory, made judges of the state 

by the schedule of the constitution. Letter 

to a committee of tM senate, 

JURISDICTION. 
On the territory between Rio Hondo and the 

162 

Sabine. Territory vs. Duro8sat, 12& 

JURY. 
I If the plaintiff prays for a, he cannot wave it 

and enter judgment, because no defence is 
endorsed. Sweeney t!t al. vs. Barbin, 48 

2 Juror improperly summoned, may be discharg-

ed. on his own motioljl. .duzan'8 ca8e, 125 
,J 
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3 One who rents a store and hoards out, is not 
liable to serve as a. Parmele's cau, 313 

" Juror, who tried the suit against an endorser, 
not incompetent to try that against another. 
lvi .. ¥ent vs. Trefwgnier, 205 

See PRACTIC14 1. 

MURDER. 
, What must be intended to con~titutc the crime 

of shooting with intent to. Territory V$. 

ilfather, 48 

~ Shooting at, with intent to, not capital. State 
-vs. Dujlu1j, 171 

PRACTICE. , If a jury be prayed for below, the suit shall not 
be tried by the court above. Bayon vs. Ri-

"Vet, 148 

2 If a plea be overruled, no trial can be had till 
answer filed. Brou88art vs. ~raha?Z, I"" ')J 

:3 If, notwithstanding a stay, the trial is proceed:' 
ed on, the verdict wiII not be set aside on that 
account. Livaudais vs. Henry, 

l 
146) 

4 Party may demur to evidence. Durnford n. 
Johnson, 306 

5 - -- discontinue, after joining in ae~ 
murreI'. Id. 

6 When the court is equally divided, there can-
not be any judgment or order. Read vs. Bai-
ly, 314 

'1 Jury of merchants not allowed, to try whether a 
conveyance be fraudulent. Emmerson vs. 
lJl'Cullou8h'c SyndiC8, 298 
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1$ If a cnsc be jeft to persons ,-ppointed by the 
parties, whose report is to be the judgment 

of the court" they need not be sworn. statc 
any account, or give the re"sons of their opi-
nion. 1'aleDtt vs . .J,1'Kibbcn & al. 298 

9 Plaintiff who prayed for a jury, cannot wave it 
and enter judgment for want of the word 
Difence. Kelly (§ al. vs. I1arbin, 41 

10 Plaintiff, except in a hard action, will be allow_ 

ed to discontinue before Yerelict, in the opi-
nion of the court. Read vs. Eailey, 314-

11 If plaintiff reside in the territory, but not in 
th'~ district, the proceedings will not be st..lid 
till he give security for costs. Wed:.s vs. 

Tra8k, 241 

12 Rules of Court. 1 

See AnATE~IENT, A~fENDMENT, ApPl:Al, DEFAULT 

PRESCRIPTION. 
Requires uninterrupted possession for ten 

years. Riviere vs. Spencer, 

PRESUMPTION. 
House-keeper, permitting the man she Jives 

with, to receive the hire of his negroe~ dur
ing many yeats, without ever calling him to 
an account during his life, presumed to havc 
allowed the money thus received, as her 

part of household expllhces. Tonnelier vs. 
Maurin's Ex. 

PRIVILEGE. 
t In law expences, allowed only on taxed costs. 

79 

20G 

:Ellery VS • .;{meluizg'8 SgtuiEctJ. 242 
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2 Same point. Elme8' vs. Esteva'8 Syndics. 264 

3 Of vendor on thing sold, after a partial pay-
ment. Milne's ys. Amelung's Syndic8, 209 

PROMISSORY NOTE. 
Payment by one of the parties discharges the 

others even of costs, when there is no judg-
ment. JVugenl Vii. Delhomme, 30, 

2 A memorandum .ldded at the foot of the note, 

chan:;ing the pl.lce of payment, does not 
avoid it. Id. 

S Blank indorsement may be filled up at the trial. 
Pautz vs. Duplan tiel', 328 

4, A sale of the pl'operty of one of the parties to 
the note, which has not produced the mo
ney, does not discharge the others. Poutz 
vs. DUjziantier, 328, 331 

5 Maker of the note to be called on for payment 

before a resort to the indorser. Durnford 

vs. Johnston, 183 

6 If th~ place of payment be altered, parties tak
ing the note after the ali:eration, are bound 

by it, and as to them the demand is well made 
at the new place. Nugent vs. Mazange, 265 

See JURY 4. 

!tUANTU11:l lrfERUIT. 

Party, who depended on the generosity, has no 
claim on the justice of his employer. Jacob 

b' ai. ys. Ur8uline Nun8, 

SHERIFF. 
There is no summary relief prov ided by law 

269 
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against a sheriff who detains the plaintiff's 
money. Riviere vs. Ross, 

Same point. Che1v t!I' Reifvs. Delogny. 

Sheriff's compensation on an order of seizure 

without a sale. Hubbard t!I' al. vs. Baldwin t!I' al. 

STAY OF PROCEEDINGS. 
Creditor, whose debt is denied, m"y sue not-

withstanding the stay. Blois vs. Denes8e, 

If there be danger, a debtor's goods will be 
seized, notwithst.mding the stdY. Picket t!I' 
Lacroix vs.lIIore, 

TAX ON SUITS. 
Not to be advanced by the plaintiff or his attor

ney. AIoreau vs. lJuncan, 

WARRANTY. 

46 

114-

146 

175 

113 

47 

1 Defendant may cite imd have judgment against 
his vendor in warranty. Aubert vs. ,lIarti-

neau, 329 

2 vVorkman, who undertakes on a plan furnished 
by himself, tacitly warrants that it is feasi-
ble. Boute vs. Orlean8 Na'V. Co. 84 

WITNESS. 
Person entrusted with goods, not an admissi

ble witness against the trespasser. Plea-

sant8 vs. R08s, 114 

:2 Bound on a recogmsance and com pelled to stay, 

entitled to his compensation. MFall's case, 171 

3 But not, if prevented from going where he in-
tended. SIzaddock'8 Case, 207 

'" Concubinage goes only to the credit of a wit-
ness. lI~eunicr vs. eouct, 65 



ERRATUM. 
, 

Page 244, line 24_for, The sovereign can, read, 
Perhaps the sovereign might. 




