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EASTERN DISTRICT, MAY TERM, 1821.* East’n District.

May, 1821.
> e %
———
BourHEMY
& AL,
BOUTHEMY & AL. vs. DREUX & AL. s,

Drevx & aL.

ArreaL from the court of the first district.  Athough the
court of pro-
bates, of the pa-
rish and city of
New-Orleans,
has ovdered the
execution of a
will, any person
interested to

point, which decides the cause as it is now | .
have 1t set aside,
presented to the court, I wish to state the M2y bring suit

in the district
ta court.

The constitu-
tion began to be
binding on the

people, and all
the court of probates. the officers of

It is contended by the plaintiff; that the con- sovemment, as

soon as the state
stitution required, that the record of that Y2sadnitedin
the union, and
thenceforth, ju-
dicial proceed«

Porter, J. I concur in the opinions which
judge Martin has prepared, and as there has
not been an uniformity of decision, on the

reasons which influence my opinion, respec
ing the regularity of the proceedings before

court should be preserved in that language

¥ Continned from the preceding volame,

Vor. x. 1

-
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Eai[t’n ?é;{*ct- in which the constitution of the united states
ay, .

.~~~ I8 written.
BovTHEMY .. a4 . ;
& AL The general principle seems to be admitted
8.

Drrvx & ar. DY the defendants. But they urge, that as the

ings were to be proceedings, ordering execution of this will,

reserved in the

anguage in 00Kk place on the 12th of December, 1812,

which the con-

stitution of the While the government was administered under

watien. " ® the schedule; that the provision in the con-
stitution, in regard to the language in which
our public records was to be preserved, was
not then in operation.

To decide this point, it is necessary to as-
certain when the constitution was in force. 1
think from the moment it was accepted by
congress, and Louisiana admitted into the
union, and from the same time the territorial
government was at end. To adopt the other
“construction, and consider the judges terri-
torial officers, we must suppose two govern-
ments exercising their functions within the
limits of this state, at the same time.

If this construction is adopted, then the
constitution did not come into operation at
once, but sprcad itself gradually through
every decpartment of government, and the
territorial system expired, by degrees, as the

new government was carried into operation.



OF THE STATE OF LOUISIANA,

in the executive, the legislative and the ju- Eestn District.

diciary.

Had the schedule not provided that the
officers, under the territorial government,
should continue in their respective situations,
until others were appointed, I suppose there
can be little doubt but their function would
have expired the moment the state became
independent and sovereign.

But the schedule, in providing that these
ofticers should remain in the exercise of their
respective functions, until new ones were ap-
pointed, did not preserve those laws, which
were contrary to its policy or its provisions;
on the contrary, the very section which fol-
lows, directing that the judges, governor, and
secretary shall remain in office, declares,
that the laws not inconsistent with the con-
stitution, shall remain in force until repealed.
This is the same thing as if it had said, that
laws inconsistent with it were repealed.

It was inconsistent with a provision of that

instrument, that judicial proceedings should

OF THE STATE OF LOUISIANA,

3

May, 1821.
L Ve 3

Bouruxmy
& AL.

rs.
DRrEUX & AL,

b

not be so certified to the court of probates, Fast'n District,

— T ..

—~
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BouTHEMY
& AL
vs.
DREUX & AL.

‘CASES IN THE SUPREME COURT

were it not for the decisions which have taken
place in this court. But on constitutional
questions, great as my respect is for those
who thought differently, I cannot yield up my
own opinion.

As this point was not made in the court
below, and the will was not annulled by the
irregularity, I am of opinion, that the cause
be remanded, with directions to the judge to
have it tried on its merits, and thatthe defend-
ants and appellees pay the costs of this appeal.

MarTiv, J. The plaintiffs seek to annul
the will of their brother, the testator of the
defendants, and if they fail to do so, to set
aside a legacy therein contained, to obtain the
delivery of the estate.

The district court dismissed the petition,
being of opinion, that ¢ the court of probates,
of the parish of New-Orleans, is not a court of
inferior jurisdiction to this court, (that of the
final judicial district.) An appeal from that
court lies immediately from that to the court
of appeals; and any order, judgment or de-
cree which this court (the district court) may
make, declaring any act of the court of pro-
bates void, could have no effect, as it could
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not be so certified to the court of probates, Eafy;::‘yD]‘S;‘;‘“-

nor could that court be bound to obey or no- ‘o~~~

tice it, until the will is declared void by a T
8.

competent court; this (the district court) can Drevx & an

make no order in regard to the estate in the
hands of the executor.” The plaintiff ap-
pealed.

It appears to me, the probate of a will, in
the court of probates, is not conclusive against
persons who were not cited and offered the
opportunity of contesting it. It is true, no
will can be executed in this state, until it be
presented to the parish judge, who. after due
proof of it, is to order its execution. Civ. Code,
202, art. 153. There cannot be any doubt,
that, after the formality has been complied
with, any person interested in setting aside
the will, may be heard against it, in the dis-
trict court. In the case of Broutin & al. vs.
Vassant, 5 Martin, 169, the will of the de-
fendant’s wife, having been admitted in the
court of probates, a suit was brought in that
of the first judicial district, where it was ac-
tually set aside. It is true, on the appeal, the
decree of the district court was reversed, hut
not on the ground of its want of jurisdiction,
which was not contested. [ conclude, that
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BovTHEMY
& AL.

8.
DrEUX & AL.
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the district judge erred, and the judgment
ought to be reversed.

The proceedings of the court of probates
upon this will are of the 12th of December,
1812, and were recorded in the French lan-
guage, and the plaintiffs’ counsel insists, that
they are, on this ground, absolutely void, un-
der the 15th section of the 6th article of the
constitution. 1 Martin’s Digest, 122.

The defendants’ counsel replies, that as the
parish judge derived his authorily from the
3d section of the schedule, and had no com-
mission from the state, he was not bound to
regard, in his proceedings, the provision of
the constitution, and cites the case of Dufan
& al. vs. Massicot & al. 3 Martin, 289, and that
of Rumudez vs. Ibanez, 6. 2.

In W. F. Macarty’s case, 2 JMartin, 278,
which was in the fall of 1812, the superior
court of the late territory, the members of
which were then acting under the authority
derived from the schedule, declared, that
they could not recognise any validity or force
in any judicial proceeding, couched in any
other language than that in which the consti-
tution of the united states is written.

I therefore conclude, that the question is
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not perfectly settled, and still open for inter- Ea‘;;;';f:g;‘if‘-

rogation. S~

In my view of the constitution, the state Bogz“:f.m *
borrowed from the territorial government, prevx & az.
its officers, and laws not repugnant to the

constitution. It did not continue the ter-

ritorial government, but intended, that the
state government should commence as soon
as the state was declared by congress to be
one of the United States of America. For the
schedule itself, after stating that the territo-
rial officers shall’ continue in the exercise of
the duties of their respective departments,
expressed what laws are to be in force, all
those then in force in the territory, not in-
consistent with the constitution. Hencelap-
prehend the constitution was in full force, as
soon as the state became a member of the
union.

The court of probates then, which passed
on the will, which is the object of the present
suit, was then a state court; its judge derived
his powers from the constitution, which, as to
the language in which the written proceedings
of the court were to be promulgated, preserv-
ed and conducted, afforded the only legitimate
rule of conduet.
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On the 12th of December, 1812, the state of
Louisiana had been for seven months a mem-
ber of the union. The executive and legisla-
tive departments had been filled by persons
elected under the constitution. A session of
the legislative body had been held. It is
true, the judges had not received any new
commission; but the territorial government
existed no longer; that of the state had taken
its place, and every part of it was to be ad-
ministered according to the provisions of the
constitution.

I therefore conclude, that the proceedings
of the court of probates, of the parish and city
of New-Orleans, on the will, which is the
object of this suit, having been promulgated,
preserved and conducted in the French lan-
guage, cannot be considered by us as having
any force or validity.

As the objection which I have just now ex-
amined, appears not to have been made in
the district court, I think it our duty to re-
mand the cause, with directions to the judge
to hear and determine the cause onits merits.
The costs of this appeal ought to be borne by
the defendants and appellees.
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Marnews, J. In dissenting from the opinion Fast'n Disuiet.

and judgment of the majority of the court, in
this case, I feel much relieved from the diffi-
dence and unpleasantness which must always
occur in similar situations, by the circum-
stance of finding myself adhering to principles
heretofore settled by two decisions, viz. in
the case of Bermudez vs. lbanez, and Dufeu vs.
JHassicot & al. 1 am still of opinion, that the
interpretation given to that part of our state
constitution, which requires the records of
judicial proceedings to be kept in the lan-
guage in which the constitution of the united
states is written, furnishes the only just and
equitable grounds on which the change from
the territorial to the state government took
place. It was, from necessity, gradual, and
the former laws and authorities were not in-
stantly destroyed by the formation of the new
government, but yielded to constitutional le-
gislation and appointments.

It is true, that the convention did, by a
schedule annexed to the constitution, provide
for the coutinuance of the former government:
but I do not believe that it would have ceas-
ed to exist in all its parts, unsupported by this
wmstrument. The same then. would have

Vor. x. 2

9

May, 1821.
b oV
BovTHEMY
& AL,
vs.
Drevx & ar.
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& AL.
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DrEux & aL.
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taken place, without the interference of the
convention; founded on the political maxim,
that a government, in operation over a civil
society, does not cease by the most ra-
dical change in form, until the means of
giving full effect to the new constitution be
provided. For, an dnlerregnum cannot be
tolerated. The executive power of the ter-
ritorial government ceased only by the ap-
pointment of a governor under the constitu-
tion. The legislative power, as establish-
ed by congress, was at an end immediately on
the adoption of the new form of government,
and could only be revived conformably to
its provisions, during the cessation of legisla-
tive power—the laws must have remained as
they were previous to that interval. The
judicial auathorities, like the executive, con-
tinued in force, until supplanted by new ap-
pointments, in pursuance of the state consti-
tution, and were not bound to enforce its pro-
visions, as they did not derive the power
from it.

It must be confessed, that this view of the
subject exhibits an appearance somewhat
anomalous; but may be considered as neees-
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sarily resulting from a change in government, o, o1

like that which this country experienced in .~

. . . BovTnEmy
becoming a sovereign and independent state, & AL,

Vs,

from collonial dependence. DrEvx & An,

It is ordered, adjudged and decreed, that
the judgment of the district court be annulled,
avoided and reversed, and that the case be
remanded to be heard on its merits; and it is
ordered, that the defendants and appellees
pay the costs of this appeal.

Seghers for the plaintiffs, Cuvillier for the de-
fendants.

———

CASANOVICHI & AL. vs. DEBON & AL.

ArpearL from the court of probates of the Beforethe act
) ) of 1820, the
parish and city of New-Orleans. court of pro-
bates had power
to decree the ex-

Porter, J. Judge Martin has communicated hibiting and £i-
ling of an exe-

to me an opinion he has prepared in this cutor’s account,

and a dwstrin-

case. It expresses so fully my ideas on the gaswas the pro-
question which the cause presents, that Igﬁ:immf -
deem it sufficient to state, that I agree in the
conclusion to which he has arrived; and am
of opinion, that the judgment of the parish
court, denying the party the beuefit of the

decree formerly rendered in the cause, which
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directed the executor to file the accounts,
be annulled, avoided and reversed; and that
this cause be remanded, with directions to
the judge of probates, to proceed on the
judgment ordering the executor to account,
and that the appellees pay the costs of this
appeal.

Martiy, J. The plaintiffs, heirs of E. Grefs
fin, brought this suit against the defendants,
his executors (for an account of the estate,
and the delivery of the residue) in the court
of probates of the parish and city of New-
Orleans.

The defendant, Debon, filed a plea, de-
clining the jurisdiction of the court. This
plea was over-ruled, and he was ordered to
answer over. Judgment was taken by de-
fault, against the other defendant, for want of
a plea or answer; neither of the defendants
having taken any further step, the judgment
by default was confirmed, and the court de-
creed, that both the defendants should ex-
hibit, and file the accounts of their executor-
ship.

No account having been exhibited. the
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plaintiffs moved for a writ of distringas, which E“Jf;;‘; Distrct.
& , 1821,

was refused; the court of probates being of =~
opinion, that all the proceedings in the case RSt
were irregular, as the court was hitherto Drson & Az
without any jurisdiction in the case, and
could not decide it, only from the late act of
the legislature, approved on the 18th of
March, 1820. So that,if any thing was now
claimed, in consequence of that act, the pro-
ceedings must be begun de novo.
The plaintiffs contend, that at the time
of the inception of the suit, the matter was
cognizable in the court of probates, and no
other; and if it was not, the plaintiffs were
without a remedy. They refer us to the part
of the Code, which provides, that the juris-
diction exercised by parish judges, by virtue
of the law in general, as well as by the pro-
visions contained in the present Code, with
respect to the opening, &c. of wills, the ap-
pointment, &c. of testamentary executors, &ec.
the inventory, appraisement, and sales of
estates where absent heirs are interested, and
generally, all judicial acts relative to said
persons, and the administration of their pro-
perty, shall be exercised, as it regards the pa-
vish of New-Orleans, by the city judge. &c.
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executor must render an account of his ad-
ministration, at the expiration of the year of
his executorship. Civil Code, 246, art. 173,
and we are further referred to the Code, 246,
art. 174, 182, art. 152, 180, art. 142, 6, 176,
art, 135, 70, art. 69.

It appears to me, that at the expiration of a
year and a day (if the time be not prolonged)
from the date of the letters testamentary, the
office of the executor expires; that during
that period, he must, if called upon, render
an account of his executorship, and is bound
at its expiration, to exhibit and file his gene-
ral account.

In the present case, the defendants (the
year of executorship having expired, and no
application having been made for its prolon-
gation) werce bound to account, and on their
neglect the judge certainly could (before the
passage of the late act) have directed them to
do so; and his order, in that respect, is not
less valid, for having been provoked by the
party interesied in the estate,

The court having, in my opinion, properly
made the order, it is clear, had the power,
and it was its duty to enforce it. This has
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been endeavoured to be done by a writ of Eastn Districts

May, 1821.
dustringas, which is justified under an act of the ‘o~~~
. . . . CASANOVICHI
legislative council, ch. 26, sect. 17, which pro- ™ & ar.

> . . . 8.
vides, that writ for the execution ofjudginents, prsow & ar.

to be performed otherwise than by the pay-
ment of money. This provision, I think,

relates only to final judgments, not to an in-
terlocutory order, as those for the production
of accounts or papers, which are more prompt-
ly enforced by a writ of attachment.

I therefore think, that we ought to reverse
the decree or judgment of the court of pro-
bates, directing the plaintiffs to proceed de
novo, and remand the cause, with directions to
the judge to enforce his decree, directing the
defendants to file and exhibit their accounts,
and that the costs of this appeal be borne by
the defendants and appellees.

Maruews, J. 1 concur in this opinion.

It is therefore ordered, adjudged and de-
ereed, that judgment of the court of probates
be annulled, avoided and reversed; and that
the cause be remanded, with directions to the
judge to enforce his order, directing the de-
fendants to exhibit and file the accounts of
their exeeutorships: and it is further ordered,
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Eﬁﬂ;’ District. that the costs of this appeal be borne by the

w~~ defendants and appellees.

CasanovicHX
& AL :

us. Smith for the plaintiffs,
Desow & s fendants.

for the de-

D

HARROD & AL. vs. NORRIS HEIRS & AL.

The attomey,  ApppaL from the court of the parish and
appointed by a

cowt of pro-  city of New-Orleans.

bates to repre-
sent absent

helrs, cannot do Porter, J. The only question which this

court. case presents, is whether the attorney for ab-
sent heirs, appointed by the court of probates,
is authorised to defend their interests before
another tribunal.

The act relative to that court, passed on
the 22d of February, 1817. sect. 5, directs,
that in all vacant estates, it shall be the duty
of every judge of probates, to appoint a per-
son, learned in the law, to defend the inter-
est of the absent heirs.

This is not a vacant estate, but if it was, I
am of opinion that the attorney thus appoint-
ed, can act only in the court for which he 1is
appointed. The statute treats of that court
alone, as its title imports, and there is nothing
contained in 1t, from which I can learn that
it was in contemplation of the legislature to
extend their authority to any other.
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By the Partida, 3, 2, 12, 1t 1s provided; May, 1921,

that when a suit is to be commenced against -~

. .. Harrop & AL.
a person who is absent, the plaintiff may pe- s,
. . . . NoRrRis’
tition the judge to appoint a curator, and it “mgs.

shall be the duty of the judge to do so. 'This
shews clearly. that when an action of this

kind is brought, there must be a person spe-
cially nominated to defend the rights and in-
terest of the abseutee.

A suit against such curator, says the law
just cited, forins the res judicata between the
parties, provided the other formalities of the
law are pursued—a suit against any other, I
do not think has that eflect.

I am therefore of opiuion, that the judg-
ment of the parish court be annulled, avoided
and reversed, and that this causc be remand-
ed for a new trial ; and that the plaintiffs and
appellees pay the costs of this appeal.

MagrTiv, J. I think so.
Marrews, J. So do I

It 1s therefore ordered, adjudged and de-
creed, that the judgment of the parish court
be annulled, avoided and reversed, and that
the costs of this appeal be borne by the piain-
tiffs and appellees.

Vor. x. 3
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SHAMBURGH

vs.

C"Ng“jg_m’a city of New-Orleans.

Appear from the court of the parish and

An endorser
may prove an
alterationin the . .
note, made after S€€5 against the endorser of a promissory note.

the endorse- . ..
et 7" The defence set up is forgery, and alteration in

The maker of
a notc is to be
called upon, at
his domicil.

Porter J. This is an action by the endor-

the note after it was endorsed; also want of
regular protest and due notice.

On the trial, the defendants offered the
first endorser of the note, to prove that it was
altered after he put his name on it, as well in
date as in'amount; the court rejected him, and
an cxception has becen taken to that opinion.

The question of the admissibility of a party
to anegotiable instrument, to come in as a wit-
ness, and destroy a paper to which his name
has given currency, appears to be now settled
by authority in the negative: bat that rule ap-
plies to any thing which occurred before he put
Liis name on it, not after; if' the note in this
case was altered subsequent to the endors-
ment, the endorser never gave that note, so
altered, credit; it was a paper of a different
kind that he put his name on.

But admitting that the witness had proved
cvery thing, which the party offering him aver-
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red he could prove, histestimony could nothave S et

varied the result; for the question is not whe-
ther it was altered after Morse endorsed it,
butwhether any change was made after the de-
fendants put their names on it ? The evidence
on this head is completely opposed to this idea;
it satisfies me that when endorsed by the de-
fendants, it was already filled up for the
amount stated in the petition.

The protest wasregularly made, and due no-
tice given, Chiity on Bills, 266. A man’s resi-
dence is the place where itis presumed he is
to be found, and has funds to meet the demand,
and there is no obligation on the holder to seek

for him elsewhere.

I am therefore of opinion, that the j udgment
of the parish court be affirmed with costs.

MarTin, J. I concur in this opinion.
Matuews, J. 1do likewise.

It is therefore ordered, adjudged and de-
creed, that the judgment of the parish court
be affirmed with costs.

Hoffman for the plaintiff; Eusiis for the de-

fendants.

A aa -

SHAMBURGH
ts.
COMMAGERE
& Ar.

[FINY F TR |
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WILTZ vs. DUFAU & 4L.

AppeaL from the court of the first district.

Martiv, J.* There being long and intricate
accounts to examine in this suit, they were
submitted to referees, and on their report. ob-
jections were made by the defendants’counsel,
on several grounds, particularly, because an
allowance was made to one of the parties for
a sum, as paid for the account of the others,
whilst he had paid it in discharge of a private
debt of his.

This objection was over-ruled, and to re-
dress the injury, resulting from the refusal of
the judge to correct the alleged error of the
referees, is the object of this appeal.

There is not any statement of facts; but by
an agreemeut of the parties, the award of the
referecs. aud all accounts made by them. in
support of the said award, are to be read in
this court.

The counsel for the appellees has imagined,
that this agreement aunthorises him to read
here, depositions taken before a magistrate,
and- read in the district court.

'

* PorteRr, J. was absent till the beginning of Decem-

her, with the leave of the legislature.
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I think that when the parol evidence is not East’n District.
. . May, 1321,
reduced to writing in open court, the party has w~~v
. _ . W
no right to bring it before us, otherwise thanby .~

a statement of facts, agreed on between the Dorav & ax.
parties; or on failure of such, by the judge.

I therefore conclude, that the appeal ought

to be dismissed with costs.
L )

Marnews, J. 1 concur in this opinion for the
reasons therein expressed, which shew it to be
entirely conformable to law, and the uniform
practice of this court.

It is therefore- ordered, that the appeal be
dismissed with costs.

Livingston for plaintiff; Moreau for defendants.

HEWES vs. LAUVE.

Arpear from the court of the first district. |, A. give goods

to B. tosoll, and
Martiv, J. This case was before us about B:ponounce C.

an auctioneer to

. : "

two vears ago, and was remanded for a new ! them C.is
Yy g0,

accountable to
trial; judgment was given as before, and the B. only.
case is brought back by the same party. 6
Martin, 502,
It appears that the plaintifl gave certain

goods to J. Howe & co. to he sold at auction ;

R arw awde
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that they were so sold, and said J. Howe & co.
have absconded, and the proceeds are stiil
unpaid to the plaintiff, who thinks he has a
claim therefore against the defendant. He
has endeavoured to shew, that a partnership
existed between the defendant and J. Howe
& co., but on this point I think the district
judge did not err in concluding that he fajled.

An attempt has been next made to charge
the defendant, on the ground that J. Howe &
co. were his agents, and he is liable for their
misconduct. But the evidence rather shews
that the defendant was the agent of J. Howe
& co. The defendant, as auctioneer, attended
at the call of J. Howe & co. at their store, to
sell as an auctioneer, such goods as had been
committed to their care, for the purpose of be-
ing so sold. He did so, content with receiving
reduced commissions, expecting to be indem-
nificd by the quantity of goods they had indu-
ced him to believe they would procure. The
plaintiffgave them his, in order that they fnight
procure the sale of them among those of their
other customers. In selling them, the defend-
ant acted as the direct agent of J. Howe & co.,
and was accountable to themfor the proceeds:
there was no privity between the plaintiff and
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defendant. The goods were sold by the lat- E?‘li;,?zi;sgt;i.d.

ter, as the property of J. Howe & co., and he ‘o~~~
is in no way liable to him. us.

I therefore conclude, that the judgment
of the district court ought to be affirmed with
costs.

Maruews, J. I concur in this opinion.

There is no evidence of any partnership be-
tween J. Howe & co. and the defendant, and the
latter must be considered as having acted in
his capacity of auctioneer for Howe & co., who
were agents for the plaintiff, and are alone
responsible to him.

It is therefore ordered, that the judement
of the district court be aflirmed with costs.

Maybin for the plaintiff; Livingsion for the
defendant.

WORRY & AL. SYNDICS vs. SIIAMBURGH.

aL from the court of the first district The stay of
1 proceedings
docs not pre-
vent the recond
ol amoitgage,

v, J. Judge Mathews has communi-
cated to me an opinion he has prepared in

this case, and in which [ coucur.

Marnews, J. This is a suit hrought to oh-
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East'n District. tain issi ‘udici rtgage, which
i e a rescission of a judicial mortgage,

<~~~ the appellee caused to be recorded after the

ToRRY & AL. . . .
_svapies  failure and cessio bonorum of the persens whom

3

: Suamnone. the appellants represent as syndics aforesaid.
N The judgment alluded to was given in favor
of the defendant, previous to the cession of
property by the insolvents, but was recorded
subsequent to an order granied,in the usual
form, to stay proceedings again§t them.

I am of the opinion of the district court, that
the conduct of the appellee, in causing his
judgment to be recorded, was not in viola-
tion of the order by which proceedings were
stayed: and that the mortgage ought not in the
present mode to be annulled and rescinded.

The effcct which it must have on the credit
of the defendant, in relation to other credi-
tors, will be regularly ascertained at the time
when the appellants are about to distribute
the insolvents’ estate.

It is therefore ordered, adjudged angl de-
creed, that the judgment of the court a o be
aflirmed with costs.

Hoffman for the plaintiffs, Eustis for the de-
fendant.
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MARIE vs. AVART'S HEIRS. B Dot .

Avpear from the court of the parish and  Mime
vs,

City of New-Orleans. 8 ﬁ[artin, 618. AVART'S HETRS

. .« . . The heir may
This opinion was pronounced in December vail hiwself of

. the testator’s in-
term last, and was suspended by a motion for iy, aithongh

his interdiction

a rehearing, which was granted: it i NOW 501 provok-

. . _ . ed.
printed with the opinion after the rehearing. 4 puic act

may be iin-

. . . cached by the
Martiv, J. delivered the opinion of the court fubscrihmgywn,

last December. The plaintiff’s counsel urges, ™
that a will cannot be attacked on the ground
of the testator’s insanity, unless his interdic-
tion was at least provoked during his life;
that when a will contains a clause attesting the
testator’s sanity, parol evidence cannot be ad-
mitted to disprove it; that an affidavit for a
continuance, on the ground of newly discover-
ed evidence, needs not to be made by the
party himself, but may be so by the counsel.
or attorney-at-law.

I. Both partiesadmit, that before the promul-
gation of the Code, the party attacking a will.
on account of the insanity of the testator, had
no need to shew that the interdiction of the
latter had been provoked.

The Code therefore affords us the only rule

Vor. x. 4
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of conduct, though we may be aided by the
labours of law writers, and by the decisions
of courts.

It is difficult to find any sense in the article
relied on by the plaintiff’s counsel, « after the
death of a person interdicted, the validity of
acts done by him or her, cannot be contested
for cause of insanity, unless the interdiction
was pronounced or petitioned for, previous to
the death of such a person.” Code Civil, 80,
art. 16.

In the French text, the words person in-
terdicted, are rendered by un wnterdit.

Now can there be any interdicted person,
whose interdiction was not pronounced previ-
ous to the death of such person? Can any one
be interdicted after his death?

It s evident that in transcribing the corres-
pouding article of the JNupolcon Code, the
words un interdit, have been substituted to
the words un individu.

Are we at liberty to correct this error, and
to substitute in the English text, the words an
individual, to the words a person interdicted, or
to erase the word nterdicted 2

The counsel of both parties have argued as
if we were,and it is the only manner of giving

any meaning lo the words of the legislature.
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Taking this for granted, it is clear that if no Fastn District.

. ) May, 1821.
other part of the Code control this article, ‘w~—~
. . MariE
donations are not excepted from it. rs.

. . AVART'S
The defendants present the following, as a VART'S HEIRS

part of the Code which controls this article,
“to make a donation infer vivos or mortis causd,
one must be of sound mind.” Id. 208, art. 5.

The sanity of an alienor is, without this ar-
ticle, required in every case. Not less in a
sale, exchange, &c. than in a donation.

A statute ought to be so construed, that
every part of it may have some meaning and
effect. If a donation be not put on a different
ground than any other alienation, what effect
has this last article of the Code ?

In emphatically and expressly requiring the
sanity of a donor, the legislature made it more
particularly a sine gua non of this kind of aliena-
tion, which the donee, or the person claiming
under him, may be called on to establish, even
when the donation is not formally attacked, on
account of its absence ; we incline to the opi-
nion of the jurists and courts of France, who
have held that the two corresponding articles
of the Napoleon Code are to be counstrued to-
gether, so as to exclude donations from the
eperation of the first,
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The evident object of this article was the
protection of alicnees, {from the rapacity of near
relations of an insane person, who might neg-
lect to have him interdicted, in order to induce
purchases from him, with the view of causing
them to be afterwards set aside.

A donee, legatee, or instituted heir. needs
no such protection; as he gives nothing, he
cannot be injured.

If this be the case, as to a donation inter vi-
vos, it must be particularly so as to a last will.
The persons, around a dying man, might easi-
ly defeat the rights of the heir at law, if they
could improve a moment of delirium or stupor
so ordinary before dissolution, to procure an
apparent will, that would baflle investigation;
unless the heir had such timely notice as
would enable him to provoke the interdiction
of the dying man.

II. The next point seems to have been be-
tore us in the case of Langlish vs. Schons & al.
5 Martin, 405. We there held that a public
act might be impeached, by the witnesses
who subscribed it. The declaration of such
witnesses, in this as in every other case, may

be opposed by other testimony.
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III. The affidavit of the attorney-at-law, or
counsel, stating the discovery of new evidence,
not in the knowlege of the party, and which
the latter could not have discovered, is not
sufficient, when his silence or absence is not
accounted for.

It is therefore ordered, adjudged and de-
creed, that the judgment of the parish court
be affirmed with costs.

The following opinion was now pronounced
after a rehearing ;—

MarTin, J. After a mature reconsideration
of the opinion pronounced in this cause in De-
cember last, it does not appear to me that
there would be any propriety in making an
alteration in its dispositions.

It seems to me, the continuance was right-
ly denied, even if it be clear that the affida-
vit was properly made by the attorney-at-law
instead of the plaintiff.

I express no opinion whether an attorney
in fact, who represents a slave suing for his
freedom, may be received instead of the party.
Judge Porter, before his departure, having

doubted the correctness of the opinion of

the court in this respect, but acquiescing with

29
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Fast’n District. 1 t Yol $ 12 1 itting the pro-
o Dt us in all the other parts of it,admitting the p

«~~ priety of the continuance being denied on the
Mat®  affidavit, even if it were made by the party
Avanreneis perself. I think it better to reserve the final
settlement of the question, for a case in which

the solution of it may be necessary to a deci-

sion.
MaTrEWS, J. concurred.

Livingston for the plaintiff; Mazerau for the
defendants.

[

ST. ROMES vs. PORE.

If the disease
was curable in

was cul Arpesr from the court of the parish and
its origin, but
incurable a1 the oty of New-Orleans.

tnre of the sale,
the case is a

redhibitory one. My grin,J. This is an action for the rescission

of the sale of a negro woman, on the ground
thatshe was attacked with the malady of which
she died soon after the sale, previous and at
the time of the contract. The defence is,
that the defendant, finding that the woman was
sick, had her sold at auction, on the 2d
of May, when she was struck to the plaintiff.
That soon after, the plaintiff informed him he
would not take the woman, as she was sick;
to which the defendant replied, he thought he
was bound to take her, as she had, according
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10 the defendant’s orders, been sold, with the Eastn District.

only warranty of the redhibitory diseases; that
on the 9th, the plaintiff informed him, he
would accept the sale, and the defendant exe-
cuted the bill of sale for her to the plaintiff,
before a notary-public.

There was judgment for the plaintiff, and
the defendant appealed.

The defendant, by interrogatories, drew
the following facts from the plaintiff:—

The plaintiff; after the auction, and before
the execution of the sale before the notary,
told the defendant he would not take the
wench, as he had discovered that she was
sick : to which the defendaut replied, he did
not know whether she was, but that, at all
events, he meant to sell, and had actually
sold, her as he had bought her, i. e. with a
warranty of all redhibitory diseases. To the
best of the plaintiff’s recollection, of the cor-
rectness of which he declared himself sure,
the defendant did not say, that unless the
plaiutiff could prove that the woman’s disease
was a redhibitory one, he could not help tak-
ing her, as those only were warranted against.
Some days after, and in consequence of the
defendant’s declarations, the parties met at the
notary’s oflice. and executed the act of sale.

May, 1821.
e 4

St. RomES
vS.
PorE.
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The statement of facts shews—that

Dr. Dow deposed, that he was called upon to
see the woman, justafter the defendantbought
her, and recognised her as a patient whom
he lhad visited at her former mistress’s seven
months before; at that time she laboured un-
der an intermittent fever, occasioned by a sup-
pression of the menstrual discharge; he or-
dered the ordinary remedies, wine, bark, and
a generous diet, with exercise; when he saw
her at the defendant’s, he found her weak, her
legs swollen, and told him a generous diet and
proper medicines would effect her cure; and
as he did not consider her as incurable, and
as she was a valuable servant, he advised him
to have her well attended. He has not seen
her since.

Dr. Dupuy said, he was called upon by the
plaintiff; to the woman, she appeared very sick,
and he supposed her incurable. He attended
her from the 17th of May, 1818, till the 13th of
June, when she died; on the second day of
his attendance, she wasin a state of complete
marasme, with all the symptoms of a chronic
disease in its last stage; herlegs swollen. He
attended her carefully. but, as he had suppos-
ed, to no purpose. The disease he believe«
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. 5 s East’n Distriet.
was of seven or eight' months standing, and oy, o21,

quite incurable when he saw her. A )
. . . St. R
Giguel, the plaintiff’s brother-in-law,depos- T e
PoRrE.

ed, he knew the woman, who had before been

his property. The defendant applied to him
before he bought her, and he told him she was
a good servant. He did not know her to be
sick before she died at his house, on the 13th
of June, the plaintiff’ having put her there.

It is contended, that the plaintiff cannot
recover, as the sickness of the slave was
known to him at the time of the execution of
the act of sale.

It is not easy to conclude, from the evi-
dence in the case, that he knew the disease
was an incurable one; and he had the plain-
tiff’s assurance, that if it was a redhibitory
one, it was warranted against; so that our
sole inquiry s, was the disease a redhibi-
tory one?

Ailments or infirmities constitute redhibi-
tory defects, when they are incurable by their
nature. So that the slave subject thereto is
absolutely unfit for the services for which he is
destined, or these services are so inconve-
nient, difficult and interrupted. that it is to

Vor. x. 5
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her at all, if he had been acquainted with the
defect; or that he would not have given so
high a price, had he known that such a slave
was subject to that sickness or wnfirmity. Cin.
Code, 358, art. 80.

I understand this to mean, if the buyer
knows the nature of the disease, 7. e. that 1t 13
incurable. In the present case, the disease
existed before the sale, and though curable
in its origin, had now become incurable.
This certainly was not known to the plaintiff;
for who can believe, that if it was, he would
have bought? He knew the slave to be sick,
informed the vendor of it, and received for
answer, that she was sold with a warranty of
redhibitory diseases; among these, the law
has classed incurable ones, such as that un-
der which the slave laboured. It appears
to me, the parties contemplated, that the
vendee’s claim would depend on the issue
of the disease.

I think we ought to affirm the judgment of
the parish court.

Martuews, J. Iconcurin this opinion for the
reasons therein expressed.
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It is therefore ordered, adjudged and de- Fastn Distrct.

May, 1821.
creed, that the judgment of the parish court ‘o~
. St. RomESs
be affirmed with costs. vs.
Porw.

Canonge for the plaintiff; De Armas for the
defendant.

FERRERS vs. BOSEL.

ArpeaL from the court of probates of the A Spanishno-
tarial instru-
Clty of New-Orleans. ment, attested
by three nota-
. . . ries of the dis-
MairTiv,J. The only question in this case trict, and the
R R . . . constitutional
is, as to the admission in evidence of notarial aleade, accom-
. . . panied with a
instruments, executed at Bagur, in the king- certificate under
. the hand and
dom Of Spam. seal of the Ame-
. . . rican consul,
The signature of Jose Puig y Pui, the notary may ve ieceiv-
ed in evidence

before whom these instruments were execut- on proof of the
ed, as well as his official capacity, are proven o,
by the signatures and signos of threcnotaries
of the district; by that of the constitutional al-
cade, at Bagur, and also by the American con-
sul at Barcelona, who has also certified that of
the alcade.
The authenticity given by Spanish officers,
to these instruments, would give them credit
in the tribunals of Spain; and I think, when

the signature and seal of the American consul

I T

-
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_ Eastn District. gre added to the proof of the hand writing of
o May, 1821. . i . .
E w~~ the notaries, they ought to be received in this.
A FERRERS
8.

BoSEL. I think therefore that the judgment of the
court a guo ought to be affirmed with costs.

Marrews, J. I concur in the opinion.

1t is therefore ordered and decreed, that the
judgment of the court a quo be affirmed with
costs.

Moreau for the plaintiff;, Livingston for the
defendant.

—
LEWIS vs. PEYTAVIN.

A replication A ppp Ay from the court of the second district.

admits any new
fact set foith in

the answer, in . s ge . .
avorcmant orthe Martin, J. The plaintiff claims the price ofa

fllofs'“;m;"g‘eﬁ’y.i‘ number of cattle by him sold to the defendant.
The latter pleaded the general issue,and that
if he did buy the cattle, he gave, and the plain-
tiff received, in full payment and satisfaction
of it, his promissory note, which he is ready
to pay on presentation.
The plaintiff replied that the note given by
the defendant is lost, so that he was forced to
sue on a guantum meruil.

The district court gave judgment for the



OF THE STATE OF LOUISIANA.

plaintiff, being of opinion that it was better the
defendant should run the chance of a future
loss, than plaintiff’ should now sustain a pre-
sent and real one. The defendant appealed.

It seems to me the replication admits every
new fact set up in avoidance of the claim in
the answer, which it does not deny. The de-
fendant having alleged that the note was giv-
en and received in satisfaction of the price of
the cattle, and the note being admitted to have
been given, this last circumstance, its having
been given and received in satisfaction and
payment, is admitted. If it is, the defend-
ant is suable on the note only, and the contract
of sale is fully executed, and can no longer
support the vendor’s claim for the price.

I think that the district court erred, and

our judgment should be for the defendant.
Marnews, J. I concur in this opinion.

It is therefore ordered, adjudged and de-
crecd, that the judgment of the district court
be annulled, avoided and reversed ; ‘and that
there be judgment for the defendant, with
costs in both courts,

Livermore for plaintiff; FPorkman for defendant.
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East'n District.

o o, MITCHELL vs. ARMITAGE.

A" a'e 4 . . .

Mrrenenr  AppealL from the court of the parish and city
S,

Armrrace.  of New-Orleans.

A master may

correct his ap-  MarTix, J. This is an action for the rescis-

prentice, butnot |

in @ wanton or §i0N of the indenture, by which the plaintiff’s
son was bound as an apprentice to the defen-
dant, on account of cruel treatment; the de-
fendant pleaded the general issue, and that he
moderately chastised the plaintiff”s son for his
ill conduct, and particularly for having stab-
bed another apprentice of the defendant’s :—
There was judgment for the plaintiff; and the
defendant appealed.

By consent, the judge’s notes of the testi-
mony came up with the record, in lieu of state-
ment of facts, and the case has been submit-
ted to us without an argument.

Dr. I’homoca deposed, that on the 23d of
December, he was sent for to plaintiff’s son,
who had some fever for three days, in conse-
quence,he believes,of aflogging. He had been
severely whipped from the shoulders down-
wards, and the bruises were apparent; there
were already some scabs on his wounds, but
they must have bled much. The deponent

said, that in his opinion, a master has no right
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to beat so much (martiriser) his apprentice ; Fastn District.

Muy, 1821.
the boy deserved to be more severely punish- e~~~
. MITCHELL

ed, but not by the master himself. v,
ARMITAGE.

Blache deposed, the plaintiff’s son was
brought to the mayor on the 23d, two days af-
ter he was whipt; he appeared to have been
severely flogged; his shirt had blood on it;
there were bluish marks of the whipping,
which he thinks too severe for a master: the
wiiwness being asked whether he had seenthese
marks, answered yes, a little cut through, blu-
ish, aud a lhittle bloody.

Carlos deposed, that the plaintifl’s son quar-
relled, at their common shop, where four ap-
prentices were at work by a candle, with a
black boy, a slave of their master, the defend-
ant. The white boy wounded the black on
his side, and was himself wounded. The
plaintiff’s son was taken into another room to
be whipped; he came back bleeding through
his shirt, and was sent to work again. They
wished to whip him a second time, but the de-
fendant’s partner begged him off.

On his cross-examination, this witness said
he has been with the defendent since May,
1817; is well treated, as well as the other ap-
prentices. When any quarrel arises among
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the apprentices. the defendant must be inform-
ed of it, in order to settle it—they are rare.
The plaintiff’s son was reproached with not
having referred his quarrel with the black boy,
to the defendant, and answered he had not the
patience; to which the defendant replied, he
would have the patience to whip him; he beg-
ged pardon; the defendant gave him many
lashes ; the witness does not recollect how
many. The black boy was not punished.

Simon declared, he is the defendant’s neigh-
bour, and saw the plaintiff’s son with his shirt
bloody, having been severely whipt. He has
apprentices but would not whip them so. He
has not seen white apprentices more or so
much whipt by any master. He saw the plain-
tifls son on the 22d, he might not be much
cut, but bleeding.

Clifford deposed, he saw the plaintiff’s son’s
shirt, with blood on it, and on the next day saw
him in bed with a high fever.

Longhottom, defendant’s partner, deposed—
a quarrel arose between the plaintiff’s son and
a black boy of defendant’s, who was wound-
ed, by being stabbed in his side. He told the
plaintiff’'s son to complain todefendant, he said
he had not patience. He saw the plaintiff”’s son
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whipt, and conceives the defendant mighthave Fast'n District.
’ May, 1821.

chastised his own son in the same manner, for ‘<~

. M
the same fault; he would have done so himself. e

He has seen, on other occasions, the defendant AmdrrAGE.
whip the black boy and others, on complaint.
He has ordered them on such occasions to ap-
ply to him for redress.

Odder deposed as the preceding witness,
in regard to the struggle between the white
aund black boys. The latter was wounded with
scissors, aud did not complain; the plaintiff’s
sonwas woundedin his fingers. Thequarrel a-
rose about coming nearer to the light, and the
whippingof the plaintiff’s son ensued ; the de-
fendant gave him about twenty or thirty strokes
of a cow-skin; he would have whipped him a
second time, but his partner begged his par-
don; the defendant was in a great passion;
the plaintiff’s son was not compelledto return
to his work; the depounent, tho’sleeping in the
same room, did not hear him complain; he
told him only not to come near him, in order
likely not to hurt him; the black boy was not
punished ; the witness has lived five years
with the defendant, and is well treated. whip-
ped only when he deserves it, aund noé more;
the scissors weredong ones, with a side sharp:

Vor. x. 6
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the plaintiff”s son was whipt in the next room,
and the deponent heard him say—enough,
enough.

Homes deposed, thathe had been three years
with the defendant; he treats his apprentices
as his own children, and not soseverely as they
occasionally deserve; he has had several ap-
prentices, and the witness has never heard of
a complaint among them.

Stawlons declared, that he has been five
years with the defendant, and was only once
corrected, more than he deserved, with a cow-
skin :—on his cross-examination he said, that
he was cruelly beaten; it was about two years
ago; he was more beaten than the plaintiff’s
son, who was severely beat, and had many
cuts; he had no parents.

Anderson declares that he has been twelve
years with the defendant; his apprentices are
well treated ; the plaintiff’s son was his confi-
dential boy, and is treated with great kind-
ness, and beiter than his own son; he has al-
ways corrected him with a cow-skin, and he
has never heard of a complaint; the witness
was himself an apprentice; and has been ten
times corrected so; and sometimes more than
the plaintiff”’s son; it has often appeared that
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apprentices having been whipt and being gone E
home, were whipt by their parents and sent
back.

Another witness (not named in the judge’s
notes) declared, that he has been in the same
situation, and a master cannot do without a
cow-skin.

Dr. Deveze deposed, that on the 27th of
Decumber, at the request of the defendant,
he visited the plaintiff’s son, who had been
very lightly flogged; he thinks hardly to
hurt him through the epidermis. The cor-
rection appeared to him severe, as to local
circumstances; that is to say, on a quarrel
with a black boy, but without danger.

The judge adds to his notes of the evi-
dence, that the plaintiff’s son exhibited his
back and shoulders to him, where he saw the
marks of twenty lashes at least, of a black
or bluish colour, attesting the defendant’s
severity. This was on the 9th of January
last, eighteen days after the whipping.

These proceedings appear to me, grounded
on a provision of our law, that if any master
shall abuse, or cruelly, or evilly treat his in-
dented servant or apprentice, or shall not
discharge his duty towards him, in any of

43
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these cases, there will be sufficient cause to
release the aggrieved party from his engage-
ment, or to grant him such other redress as
the equity or the nature of the case may re-
quire, in the discretion of the judge. Civ. Code,
38, art. 9.

That a master may lawfully correct his
apprentice is expressly provided by law; that
he must not do so in a wanton or cruel manner,
is equally undeniable. So that, the only in-
quiry in the present case is, whether the
whipping inflicted on the plaintiff’s son, was
so cruel, as to call for the forfeiture of the de-
fendant’s right to the boy’s services, dur-
ing the remaining years of his apprenticeship.
Apprentices ought to be protected against the
cruelty of their masters, but the latter pur-
chase, during the first years of the appren-
ticeship, by the labour and trouble which
they bestow on the instruction of the youth,
and the expences of his maintenance, a right
to his services, during the last years of the
apprenticeship; a right of which they are not
to be deprived, without a sufficient cause.

The witnesses for the plaintiff, present a
strong case, which, if considered with the
feelings that accompany the consideration of
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. i : East’n District.
a helpless white boy, severely whipt for a o o,

struggle with a slave, may easily magnify his o~~~
sufferings, so as to excite indignation against e
the author of them. But if the evidence these ™™
witnesses give, be patiently considered, this
indignation will considerably subside.
Dr. L’homoca, who saw the plaintiff’s son
two days after he was whipt, says the bruises
were apparent ; the wounds had scabs already,
though they appeared to have bled much.
His opinion is, that the boy deserved to be
more severely punished. though he thivks the
master ought not to have done it. Blache,
who saw the boy on the same day, at the
mayor’s, thinks the whipping was too severe
for a master. The boSf’s shirt had blood on
it, and he describes the boy’s back as a little
cut through, having bluish marks, and being
bloody. Simon, who saw him on the 22d, the
next day after the whipping, says, he never
saw an apprentice so severely whipt by his
master ; and describes his back as not much
cut, but bleeding. Thus the testimony of the
plaintiff ’s witnesses present the case of a boy
severely whipt; his back cut and bleeding.
When we attend to the testimony of the
defendant’s witnesses, we find, that they think
the whipping was not, in their opinion. too
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severe; that the boy was not thereby disabled
a moment, to attend to his work. A gentle-
man of the faculty, who saw the boy six
days after the whipping, thinks he was hardly
whipt through the epidermis; another withess
says, he would have whipt the boy as severe-
ly, ifie had been his master.

If we divest the case of every thing which
is matter of opinion, the result is, that the
plaintifi’s son was whipt with a cow-skin ; re-
ceived twenty or thirty lashes; that his back
bled; exhibited small cuts, and bluish marks,
for having wounded a black boy, with a sharp
instrument, in a quarrel. I am ready to say,
that the correction appears to me a severe
one; such as ought not to be countenanced.
But it appears to me, that the case is not of so
black a die as to deserve an absolute for-
feiture of the defendant’s right to the boy’s
services, during the rest of his appren-
ticeship. I therefore think, that the judg-
ment of the parish court ought to be reversed,
and that the defendant ought to pay the costs
of the appeal.

Marnews, J. I concur in the opinion de-
livered by judge Martin. The right of a mas-

ler to correct his apprentice for negligence.
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or misbehaviour, provided he does it with Eastn District.
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moderation, is expressly recognised by our ‘e~
MITcHELL

Civil Code. The different degrees within v,
which correction of this kind ought to be Ananmacs.
limited, by the term moderation, must be go-
verned by the extent and nature of the offence
committed by the apprentice. In the present
case, it appears by the evidence, that the
chastisement was inflicted, in consequence of
the apprentice having wounded a slave of
the appellant, whilst they were employed in
the business of their master. Whether from
the instrument used, or manner of giving the
wound, it had a tendency to do a serious in-
jury to the slave, does not appear. But the
conduct of the plaintiff’s son was certainly a
gross violation of the order which ought to
prevailin the shop of a mechanie, and which,
it is probable, ca.snot be supported without
strict discipline and a full portionof correction,
properly applied. Although the punishment
complained of in this suit, appears to have
been somewhat scvere; and although it is
wnpleasant, in consequence of the fecling
which may be presumed to be excited be-
tweeu the partics, to place the apprentice
again in the power of his master; yet I do
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not think, that the circumstances of the case,
as disclosed by the evidence, are sufficient to
authorise a court of justice to release the for-
mer from his apprenticeship ; especially as it
is a single act of correction, and nothing ap-
pears, which shews any deliberate cruelty on
the part of the appellant towards his ap-
prentices.

It is therefore ordered, adjudged and de-
creed, that the judgment of the parish court
be annulled, avoided and reversed, and that
the cost of the appeal be borne by the de-
fendant.

Preston for the plaintiff, Hennen for the de-
fendant.
e
CANFIELD vs. M‘LAUGHLIN.

ArreaL from the court of the first district.

Martin, J. This case was remanded to the
district court, in February last, where it was
decreed, that the plaintiff recover from the
defendant £358 7 cents. &ec. and that « the
claimants, having bonded the cotton shortly
after the attachment, and sold it at the then
market price (being ahigher price than could
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be had at this time) have a lien on the pro- Eastn Disrict. 4
ceeds for the balance of account due them by ‘o~~~

the defendant, which, credited to the defen-
dant, balances their general account. Judg-
ment was, therefore, given to the claimants,
for the proceeds of the cotton. The plaintiff
appealed from so much of the judgment as
relates to the claimants.

The statement of facts refers us to the re-
cord of the case, as it stood before us in
February last, and to the following deﬁosition.

Mathews, a witness for the claimants, de-
posed, that they are the defendant’s factors:
that, at the time the cotton was attached and
bonded, he was indebted to them, in the sum
of $4,500.

On his cross-examination, the witness de-
clared, that the account of the defendant with
the claimants, after crediting him with the
proceeds of the cotton, is balanced; that
since the attachment, the claimants have re-
ceived from the defendant, 105 bales of cot-
ton; ten of which the witness has delivered
to Beatty & Greeves; and three to B. Levy
& Co., for debts due them, and which they
had commissioned them to receive from the
defendant; that the net proceeds of the

Vor. x. 7

MCLAVGHLAN.
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ninety-two bales remaining, amounted to § ;
that the witness went over to the defendant’s
plantation, to purchase from him the cotton
last mentioned ; and after it was weighed and
delivered, and the price agreed on, viz. fifteen
cents per pound, and before he left the plan-
tation, he delivered to the defendant a draft on
the claimants for 1500, and over; that in ba-
lancing the account between the parties, the
amount of this draft is credited to the defen-
dant, as if paid mn cash: it has never been
presented ; the claimants wrote to the defen-
dant, after it was drawn, that it would be ho-
noured ; the claimants are indebted to the
defendant for its amount, till it is paid. When
the witness went to the defendant’s, he took
with him the aceount current between the
defendant and claimants. After receiving it,
he gave the former credit for the amount, and
gave the aforesaid draft for the balance: this
was in the latter part of March; the witness
is sure it was after the 15th. The principal
cxamination being resumed, the witness add-
cd, that the proeeeds of the eighteen bales of
cotton attached, amounted to §878 6 cts.; and
this sum was carrted by the claimants to the
credit of the defendant’s account. The sale
was made (without any authority from the court -
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or the defendant) for a fair, and the highest Fast's Disuig

market price. The witness was sent by the
claimants to purchase the defendant’s cotton,
and then he received the ninety-two bales.
On his departure, the claimants told him any
draft given by him on them, for the purchase
of the cotton, would be honored.

It is clear to me, that the claimants having
a lien on the cotton attached, they are only
accountable on their bond for the balanee
that may remain in their hands, after the pay-
ment of the balance due them. The evidence
shews, that at the time of the attachment,
and of the delivery of the cotton to them, on
their bond, that balance was considerably
above the value of the cotton. Had this been
known at the time of the altachment, the cot-
ton ought not to have been taken from them.
Since they had a lien on it, they well might,
on its return into their hands, sell it to pay
themselves ; this they have done, and it is not
contended, that it was unfairly done. 'The
condition of their bond was, that they should
abide the order of the court, 7. e. deliver the
cotton or its value, if 1t appeared to the court
that they had no legal claim thereto.

It appears, that seeing the colton attached
was not sufficient to cover their claim. they

May, 1821.
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deemed it advisable to purchase other cot-
ton, which the defendant had, to a greater
amount than that of their claim; and in so
doing, it became necessary to provide for the
payment of the balance to the defendant. 1
see no impropriety in this; they were not
garnishees, bound to hold any property of the
defendant, in their hands; they were claim-
ants of property of his, on which they had a
lien; this property they obtained on giving
bond to support their claim; they have done
50, and nothing can be claimed of them.

I do not know that they were bound to
retain, or even could have justified themselves
in retaining, any property of the defendant,
which came to their hands, afler they receiv-
ed the cotton from the sheriff.

Nothing prevented the claimants from pur-
chasing other cotton from the defendant, and
paying him cash therefor.  Their agent,
instead of paying cash, gave a draft on the
claimants, which they had previously bound
themselves to accept, and which, when they
were informed of its having been given, they
promised to honor. Itis not probable that
any cotton could have been obtained by the
claimants, beyond the amount of their claims,
without paying cash, or giving the equivalent.
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The whole transaction a to me - East'n District: : 3§
o on appears to per- Fagin Disict .3

fectly fair. -~
CANFIELD

I think the judgment of the district court Maavenr.
should be affirmed with costs.

Maruews, J. I concur in this opinion. The
claimants had a privilege and preference on
the cotton attached, at the time of levying of
the attachment, to an amount exceeding its
value, and it does not appear to me, that any
thing has occurred to destroy their lien.

Hoffman for the plaintiff, Maybin for the de-
fendant, Fustis for the claimants.

—-’-—_—
SEGHERS vs. HANNA’S CREDITGRS.

ArreaL from the court of the parish and Ifthe syndics’

. atto.ney stipu-
city of New-Orleans. late for a fixed
sum, 1 wiiting,

he must sue on

MarTin, J. The plaintiff, having entered into tf:ea comact,
a written agreement with the syndics of the 2i;\f(fr,)ll\i::gment
insolvent, by which they stipulated to pay him
8500 for his professional services in the af-
fairs of the estate,obtained arule against thein,
to shew cause why they should not pay him
that sum, as a privileged debt, according to
said agreement, it being first approved by the

court; the syndics testified their willingness
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9 ot Dt to submit to the rule, provided the payment

w~~  was made §300 now, and the rest on the con-

' BEGHERS . .
s clusion of the affairs.

g Hemas g R Denis, the counsel appointed to de-
fend the interests of the absent creditors, op-
posed the rule, and the court having discharg-

ed it, the plaintiff appealed.

It appears to me that the special contract
made with the syndics cannot be enforced on
a rule to shew cause; the party did not rely
on payment ona quantum meruit as is ordinari-
ly done, in cases of insolvency, but chose
to enter into a special contract; he must
therefore seek his remedy there, and the judg-
ment of the parish court ought to be affirmed
with costs.

Marnews, J. concurred. See July Term.

The plaintifl; in proprid persond, Denis for
the defendants.

—
SEGHERS vs. HIS CREDITORS.

Creditors, who  APPEAL from the court of the first district:
prove their

debts,at a meet- . . .
ing, need not Martiv,J. The insolvent’s creditors having
renew the proof, . .

at a subsequent et before a notary to appoint a syndic, and
one.

A notary can- the proceedings of their meeting being brought
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to court for homologation, J. H. Holland, one East'n Dietrier,

X . Meay, 1821
of them, opposed their homologation, on the ‘w~ <
ground, that Cucullu, the creditor who ap- SEG;'.E“

R . . KI5 CREDFFORSE
pears as having been appointed syndic, was

not certifs
not the person legally chosen, but that he, g thas hap.

: . . ened at a meet~
Holland, the opposing creditor, was. The }or cr,.dhf,i;,
otherwise than
by a copy of his
minutes—if no-
thing appears
.. there, h
The opposition was grounded, on the ad- o ™™

A creditor who
was present at
a meeting, and
did not object to
any vote, can-
not oppose the
homologation of
the proceedings,
on the allega-
tion that proper
powers were not
produced.

A judgment of

by law, to the truth and legality of their res- ,;.qiagation

proceedings were homologated, and Holland
appealed.

mission at the meeting of the following per-
sons, as creditors of the insolvent, viz. Rion,
Gurly and Guillot, the Ursuline nuns, Laba-
tut, Mercier, Labarthe, Morgan and Sainet.

1. Because, none of the said persons, Sainet
excepted, have sworn, in the manner required

must, accoiding
to the constiu-
tion, contain the

])y proxy. reasons on
: chich 1t is
2. Because, the persons appearing for .. 0"

grounded.

pective debts; the oaths having been taken

them (principally Rion) produced none, or
an inadmissible power.

3. Because, Sainet and Mercier had ceased
to be creditors, the former having been paid
in full, and the amount of the latter’s claim
having, long before, been at her disposal, and
she having delayed to receive it, in order to
interfere in the affairs of the creditors.
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4. Because, Labarthe and Morgan, respec-
tively claim the same sum, a suit depending,
which is to ascertain to whom it is due.

Eighteen persons claiming 841,301 appear-
ed at the meeting; ten of whom, claiming
821,641, voted for Cucullu, as syndic; and
eight claiming $19,660, voted for Holland.
The claims of the persons whose votes, it is
contended, ought not to have been received,
amount to $16,516.

The counsel for the appellant contends,
that the judgment appealed from ought to be
reversed, because it contains none of the
reasons on which it was grounded.

I think this objection must prevail; the con-
stitution requires judges to give their reasons
in final judgments. Thé present was such a
one.

But as the whole evidence is before us,
we are enabled to proceed and give the judg-
ment which the district court ought, in our
opinion, to have given.

The second ground of opposition is the
only one, which, in my opinion, presents the
least difficulty.

It appears to me useless to express any
opinion as to the manner in which the parties
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swore to their debts at the meeting under con- Fastn Distries. &

sideration. Ighave confined my enquiry, in
this respect, to the parties objected to in the
district court, and find that all of them, ex-
cept Guillot and Gurly, préved their debts
without any objection as to the mode, at the
first meeting of the insolvent’s creditors, the
proceedings of which have been homologated.
This, in my opinion, suffices; and it appears
to me unnecessary, at any other period, that
they should prove them. The debt of Gurly
and Guillot, is only $190; and if they were
excluded, there would still remain a majority
of creditors, in persons and amount, in favour
of Cucullu.

Sainet appears, by the record, to have re-
ceived the amount of his claim, under restric-
tions; what these restrictions are, do not
appear; and since he swore that it was still
due, duty .and inclination lead me to the

belief, that he reeeived it, in such a manner,

that the amount is not absolutely his. and

consequently his claim is not yet extinguish-

ed. Thisis the more probable, that he was,

and still 1s, a syndic; and he may still be con-

sidered as accountable for the money as such.

I see no evidence to support the allegation.
Vor. x. 8

May, 1821,
(¥ Ve =4

SEGHERS
v8.
HIS CREDITORS



%58 CASES IN THE SUPREME COURT

f‘Ea;::; ?éfztl‘f‘“- that the account of madame Mercier’s claim,
K May, 1621.

w~~ ever was at her disposal. w

r SEGliI,“s Labarthe voted for Cucullu, and Morgan
i TS CREDITORS oor Holland; and if, as is contended, these
persons are crelitors of one and -the same
claim, and a suit be depending to determine
which of them is the legal claimant, both, if
cither of the votes are to be rejected ; and if
so, the result of the election is the same, as if
they are retained.

So that, the only ground of objection to be
considered, 1s the second, viz. the absence or
illegality of the powers of those who appeared
to vote for others.

In this respect, the votes of the nuns, Rion,
Labatut, and Mercier, only are exceptionable.

The holy ladies’ vote was given by F. Lam-
bert, who had a power to represent them in
Seghers’ affairs, subscribed R. K. André, for
the mother St. Michel Gensoul; and the ap-
pellant’s counsel has informed us, that the
same atlorney appeared without any power
at all, at the first meeting, and took the oath.

Rion was represented under a power, exe-
cuted by his wife.

Labatut and Mercier were so, by persons
styling themselves their attornies, but who de
not appear tohave produced any pewer. .
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The notary has given a certificate (which
comes up with the record) stating, that the
powers of attorney, shewn here, are annexed
to the proceedings; that none other were
shewn there. I have disregarded this certifi-
cate, believing, that a notary can only legally
certify copies of proceedings in his office, and
that any other fact, in his knowlege, must be
disclosed on oath.

The opponent or appellant does not allege,
that the persons who represented the nuns,
Labatut, Rion, or Mercier, were not duly
authorised, but only, that they did not pro-
duce any power at all, or such as were not
admissible. He was present at the meeting ;
neither he, the notary, nor any of the other
creditors opposed the votes now complained
of, on the ground of a want of authority in the
persons who offered them, and these persons
were without any diliculty permitted to vote.

I therefore think, that we cannot now listen
to the opponent and appellant, who had the
opportunity to make their objections at the
meeting, before the votes were received, when
the parties might probably have, with facility,
supplied any deficiency in the evidence,
which they produced, of their authority te

59"
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’Eait’n District. : et |
; Mo, Tsy. " Tepresent their principals. I conclude, that

£ ‘w~~ we ought to homologate the proceedings: but

" SEGHERS R .
; vs. as there was not any reason in the judgment,
" H18 CREDITORS

the appeal was properly taken, and the ap-
pellee ought to pay the costs of it.

Maruews, J. I concur in the opinion for
the reasons expressed therein.

Itis therefore ordered, adjudged and de-
creed, that the proceedings had before the
notary, be homologated, but as there was not
any reason in the judgment of the district
court, the appeal was properly taken; and
it is further ordered, that the appellees pay
the costs of it.

Seghers for the opposing creditor,
for the defendants.
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BAYON vs. VAVASSEUR.

ArreaL from the court of the second dis- A party who
. does not object
trict. to the judge’s
charge, cannot

. e complain of it

MarTiv, J. The plaintiff demands the res- on the appeal.
. Warranty is
cission of the sale of a slave, on the ground of the nature of
. . . . . . the contract of
of his being epileptic, and in the habit of run- sale, not of its
. - . essence.
ning away; circumstances which, he alleges,

were deceitfully and fraudulently concealed
from him. By a special clause in the bill of
sale, it 1s declared, that the seller does not
guarantee that the slave is free from any dis-
ease, habit of running away, or other defect.

The answer denies only the alleged frau-
dulent or deceitful concealment. To this is
added a general demurrer.
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f Zostn Distiict. . There was a verdict, and judgment for the
June, 1821. o

w~~ defendant, and the plaintiff appealed.

B::.ON The record shews, that the defendant hav-
P Vavassmon. ing introduced a witness to shew, that the
slave was not epileptic, the plaintiff objected
thereto, and the objection being over-ruled,
took his bill of exceptions.

Mrs. Englesheim deposed, that she knew
the slave bought by the plaintiff from the de-
fendant, who is the object of the present
suit. That she heard the plamntiff propose
to the latter, to take the slave back, as he
was epileptic, observing, that the defendant
ought to recollect, that when he sold him to
the plaintiff, the latter mentioned, he did not
think any thing of the sore on his leg, but that
if he had epileptic fits, or any other redhibi-
tory disease, he would not take him on any
consideration. When the defendant replied,
the fellow had only a sore on one of his legs,
and that he did not mention any other disor-
der in the bill of sale ; but that this was only
to avoid difficulties. He gave his word of
honor, that the slave had no epileptic fits.
He acknowleged, that the above conversa-
tion took place at the time of the sale, but

that, although the slave, while in his posses-
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sion, had fallen five or six times, had burnt Eastn Distr

his arm, and would have perished, had not
assistance been procured; he was not con-
vinced, that these were epileptic fits; and
that, for this reason, he gave his word, that
the slave had no incurable disease; that he
would consider of the proposition of taking
him back, and would give his answer in three
or four days. The witness, from this conver-
sation, verily believed, the defendant knew
the slave was subject to epileptic fits, when
he sold him.

Salon deposed, that about two years ago,
he was working at the plantation of Chapduc,
where he had the slave under his order; that
he heard him, on the upper floor of the mill,
groaning, as suffering great pain; that as
soon as he saw the defendant, then his owner,
he informed him of it, when he replied, he
cared not whether he died; and begged the
deponent to keep him, which he refused, fear-
ful of employing him, as he was falling into
epileptic fits, which made it dangerous to
work with him. It was then understood be-
tween Chapduc and the defendant, that the
slave was epileptic. The defendant told the
witness not to be afraid of any thing happen-

June, 1821
A e 4

Bayow -
s,
VAVASSEUR.
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ing to the slave, for he felt the approaches of
the fit. During the fits, the slave foamed at
the mouth, and rolled his eyes most horribly.
This was in June or July, 1818.

Renaud deposed, that in the beginning of
August, 1819, he was present, when the de-
fendant offered to sell the slave to the plain-
tiff, for $600, payable in one year. He said
the slave had a sore leg; felt no inconvenience
from it, and worked full as well. That he
would not guarantee any thing in the bill of
sale, as to that sore leg, but the plaintiff might
rest assured, it was a slight defect. The
plaintiff said, if the fellow was epileptic, or
had any redhibitory disease, he would have
nothing to do with him; and on the assurance
of the defendant, that he had only a sore leg,
he determined on purchasing. Fifteen or
twenty days after, the slave fell into epileptic
fits, and has fallen since, many times. When
he drinks strong liquor, he invariably has fits.
The plaintiff'had hardly any benefit from him
since the purchase, as he'is addicted to drink-
ing and running away : he has been kept in
irons for some time.

Lamothue, the city jailor, deposed, that the
slave was sold by the defendaut to the plain-



OF THE STATE OF LOUISIANA.

tiff; in jail. The defendant sold him as he Fastn Distrie

was, and declared him to be a bad subject;
he had a sore leg. 'The witness was present
at the first conversation of the parties, about
the sale; he did not hear the defendant say
the slave was epileptic, a run-away, or thief.
He has always known him for a bad negro,
mauvais sujet.

Fontaine deposed, he was the defendant’s
overseer during the seven or eight months
preceding the sale. During that time, the
slave behaved well and had no fits, to the
witness's knowledge. lle would have been
worth, if he had not been afllicted with a
sore leg and addicted to run away, $2000.

Dourgeois deposed, he knew the slave for
the four years preceding the sale: he was a
fine looking fellow, a creole and something of
a carpenter. Had he not been addicted to
run away and had his leg not been sore, he
would have sold for $3000.

Beckle, a carpenter, deposed the slave is
a good sawyer and hewer.

We are not informed by the record, of the
name of the witness referred to in the bill of
exceplions, and from the nature of the objec-
tion, I take him to be Fontaine, whose testi-

VoL. x. 9

June, 182
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Bavow
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mony tends to shew, that the slave was not

as his testimony shews, that he had no fit dur-
ing seven or eight months, this circumstance
might go some way in repelling the idea of a
deceitful and fraudulent concealment in the
defendant, as it tends to shew, that he might,
as well as his overseer, be ignorant of the
epilepsy of the slave. It does not appear to
me, that the testimony was illegal.

Our attention i1s next drawn to a part of the
judgment, in which it is stated, that the judge
told the jury, that the bill of sale prévented
the defendant from bceing hable in the ordi-
nary way, for the diseases probibited by law.
It 1s, and I believe correctly, objected to
by the defendant’s counsel, that even if this
part of the charge was erroneous, the plaintiff
canpot be relieved against it in this court, as
he did not file his bill of exceptions, nor com-
plain of it in the district court.

It appears to me, the opinion expressed by
the court is correct; warranty for redhibi-
tory diseases is not of the essence, but only
of the nature of the contract of sale, was in-
troduced for the protection of vendees; and
nothing prevents its being excluded from the
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contract by an express stipulation, as in the Eas’n Dist

present case.

The plaintiff and appellant urges, that the
judgment is erroneous, inasmuch as the tes-
timony shews, that the defendant knew of the
existence of the redhibitory defects com-
plained of, before the sale, and did not make
them known. 1 Martin, 149, Macarty vs. Bag-
neres, Cur. Phil. 328, n. 28 & 30.

The defendant’s counsel urges, that as to
his knowlege of the existence of the redhi-
bitory disease, the testimony is contradictory;
and on this knowlege, it was the province
and right of the jury to decide; that their
decision, if erroneous, could be properly set
aside, on a motion for a new trial only, and in
such a case, this court would not disturb the
finding of the jury. 5 Martin’s Rep. 323. 8 4d.
363, 393. That there is good reason to pre-
sume, from the low price, or other circum-
stances, that the plaintiff knew of the defect :
Cur. Phil. com. ter. cap. 13, n. 29, f. 21, 1,1,
sec. 6, in which case, there was no necessity
for any disclosure by the defendant.

The defendant’s answer admits, as it does
not deny, the existence of the epilepsy and
the habit of running away; nothing is put in

June, 182
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issue but the deceitful and fraudulent con-
cealment of these rehibitory defects. [ have
no doubt, that the defendant was bound to
disclose them, unless they were known to the
plaintiff; and therefore, if he withheld that
knowlege, he concealed fraudulently and
deceitfully. He was bound to prove this dis-
closure; he has not done so; we must con-
clude, he did not disclose. So that the fraud
and deceit is manifest, unless the knowlege
of the plaintiff rendered this disclosure vain
and needless: lex neminem cogit ad vana.

The counsel insists, that the modicity of
the price is evidence that these defects were
known. A witness swears, had he not had a
sore leg and been a run-away, he was worth
$3000; another $2000. The price given is
%600, at 12 months; less than one-third of
the smallest sum. The circumstance of his
being sold in jail, without any warranty, is
presented as one, from which the knowlege
of his being a run-away may well be implied
in the plaintiff.

The modicity of the price; the place of
the sale; the stipulation that the defendant
would not be liable for any disease or defect,
even redhibitory ones, are circumstances
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which may be supposed to have gone a consi-
derable way in inducing the jury to imply a
knowlege in the plaintifftl They may have
refused credit to the principal witness, Mrs.
Englesheim, on account of some circumnstance
which affected her credibility. The judge
mentions her near connection to one of the
parties as such, and declares himself satisfied
with the verdict.

It is true, the facts stated in the judgment
cannot control, or be taken as, a statement on
which this court may act; but the opinion of
the judge, who tried the cause, of the correct-
ness of the verdict, whether expressed in
over-ruling a motion for a new ftrial, or in
giving his judgment, is satisfactorily shewn by
his declaration in his own court. I do not
take his suggestion of the fact that consider-
ations of friendship and connection, induced
the jury to dishelieve a witness, as couclu-
sive. It suffices, that they may have existed.

The neglect of the plaintiff; to apply for a
new trial, 1s a circumstance which adds to
the weight of others.

On the other side, the evidence in favour of
the plaintiff; 1s so positive, and must be so
decisive, if believed, that I think the verdict

¥ V. O

Bavow
vs.

VAVASSEUR.
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éEnst’n District, : :
S of the jury ought not to be conclusive upon

w~~ us. [feelinclined to reverse the judgment

B::.ON and remand the case, with directions to the

B¢ VAvassEvR. judge to submit it to a new trial.

Marnews, J. I concur in the opinion of my
colleague.

It is therefore ordered, adjudged and de-
creed, that the judgment of the district court
be annulled, avoided and reversed, and the
case remanded, with directions to the judge
to submit it to a new trial.

Davesac for the plaintiff, ——— for the de-
fendant.

GITZANDENER vs. MACARTY.

The capacity .
and signature of ~ APPEAL from the court of the parish and
a justice of the |
peace to the city of New-Orleans.
jurat, of an an-
swer to inter- . . . .
rogatories isnot ~ MarTIN, J. This is an action on a promis-
to be certified as
the record of a sory note; the defendant pleaded the general
court, under the | . .
act of congress. issue and set-off, and filed interrogatories,
If the defen- . . . ..
dant do not Which the judge directed the plaintiff to an-
move to disiniss .
the suit, for  swer on oath. He did so, before a person
want of an an- . . .
swer to his in- Who styles himself a justice of the peace, for
texrogatory, he .
cannot assign it ['rederic county, Maryland : the clerk of the

&S erroT.
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court of that county has certified the justice’s Fastn Distrc

June, 1821.%
capacity, and the chief judge of the fifth cir- o~
. . . . GITZANDENE
cuit, of which Frederic county constitutes a s,

Macarry.

part, that of the clerk who certifies that of the
chief judge ; the scal of the county is affixed.

At the trial, the defendant’s counsel object-
ed to the reading of the plaintiff’s answers to
his interrogatories, on the ground that it did
not appear that the answers were given be-
fore a person legally authorised; the court
over-ruled the objections, and a bill of excep-
tions was taken.

The note being proven, judgment was given
for its amount, the set-off was not allowed,
and the defendant appealed.

He conténds he was in time to make his ob-
jections, and it ought to have prevailed, and
cites the case of Center vs. Stockton & aol. 8
Martin, 212, and 2 Martin’s Digest, 161.

The case fully establishes the proposition
that the objection was timely.

But, I see no legal evidence of the official
capacity, nor of the signature of the person
before whom the answers purport to be
sworn to. An attempt has been made to read
these answers, under the act of congress pre-
scribing the mode. in which records. in each
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state, shall be authenticated so as to take ef-
fect in evéry other state, approved May 26,
1790.

This act requires that the record should
have the attestation of the clerk, and the seal
of the court annexed, if there be a seal; togeth-
er with the certificate of the judge, chief judge
or presiding magistrate; now the clerk, judge
and magistrate here spoken of, must be the of-
ficers of the court in which the record is
kept. I'rom any thing that appears here, the
clerk of Frederic county has no more to do
with the proceedings of a justice of the peace
of that county, than the clerk of a parish court
has to do with the proceedings of a justice of
his parish, in this state, . e. nothing at all—
nor the chief judge of the fifth circuit of Mary-
land, with the record of the county court of
Frederic county, than any district judge of
this state has with the record of any of the
parishes in his district. The answer cannot
be read as a record of the state of Maryland,
under the act of congress; and the signature
and official capacity of the justice are not
proved by testimony, nor certified by the
exccutive of that state.

I conclude that the parish judge erred in
suffering them to be read.
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But the defendant concludes, that the suit E‘j::zfﬂ‘;f}']i“' :
, 1821,

73

must be dismissed, as the plaintiffdid not file & ~
GITZANDENER
answers legally sworn to; that the conse- o5,
MACARTY,

quence must be the same as if he had filed
no answer at all.

It is true that the law has provided, that on
failure of the plaintiff’ to answer the defend-
ant’s interrogatories, “ his suit shall be dismiss-
ed at his costs, on motion of the defendant.”

It lies with the defendant to move for the
dismissal of the suit; nothing obliges him to
do it. The matter is at his election—but in
this case, as in all others, where the party
who may make the election, has done so, it
can no longer recall it.

In this casé it appears to me the defend-
ant made his election not to move for the dis-
missal of the suit, because he suffered it to be
put down for trial, without opposition; he per-
mitted the trial to proceed, till the plaintiff
cstablished his claim by the proof of the de-
fendant’s signature at the bottom of the note.
He took a chance of a judgment in his own
favor, if the plaintiff had failed to make out
his case, actorc non probante, absolvitur revs. 1
think after all this, it was too late to move for
a dismissal of the suit.

Vor. x. 10
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East’n District. - . .
e, 1821, The consequence is, that the judgment of

w~~ the parish court ought, in my opinion, to be
GITZANDENER .
. affirmed with costs.

Macarty.

Marrews, J. Tconcur in this opinion.

It is therefore ordered, adjudged and de-
creed, that the judgment of the parish court
be affirmed with costs.

Preston for the plaintiff; Carleton for the de-
fendant.

——m

DOANE vs. FARROW.

it s vot ne-  Apprar from the court of the first district.
vessary for the
validity of an .
appeal bond, Martiv, J. The petition states, that one
that it be signed

by the appellant R, Harris, in 1818, made a eontract with the

Admission of

a party that he covernment of the united states, for the erec-
is one of the

members of a2 tjon of fortifications on Dauphine Island, and
firm, may be re-

ceived in evi- jmmediately after entered into partnership
dence, although

it appear that with the defendant, on an equal footing, for

articles of part-

nesshipexist, & carrying into effect Harris’s engagement with

are not produc- A .

ed. government; and some time in May, 1819, the
plaintiff and Harris entered into an engage-
ment, by which the former undertook to make
all the centers, scaflolds, &c., required in the
ercction of said fortifications; and also to cov-

er the walls, and pump the water, when ve-
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quired by the masons. for the sum of two
dollars for every thousand bricks laid; that
in consequence the plaintiff went to Massa-
chusetts, and soon after returned with twenty
seven labourers and carpeuters, paying forty
dollars for the passage of each of them. be-
sides their provisions, and necessary previous
expenses, materials, &c.; that the plaintiff;
with his said labourers, worked on the fortifi-
cations, and when he applied for money to the
said Harris, he refused to pay any till the
arrival of his partner, the defendant; that on
the 31st of May, they made another agrce-
ment, by which the plaintiff agreed to furnish
him, the said Harris, with five carpenters, Har-
ris furnishing them with provisions, quarters,
&c., and paying the plamtiff’ fifty-five dollars
a month, for each of them; that there is due
to the plaintiff thereon $12,362 85. cents, for
his expenditures, the labour of his hands, &c.,
for which the said Harris and the defendant
are liable.

The defendant pleaded the pendency of an-
other suit in the state of Alabama, and the
general issue.

There was judgment for the defendant, as in
¢ase of a non-suit, and the plaintiff appealed.
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The defendant and appellee prayed that
the appeal might be dismissed, on the ground,
that the appeal bond was not signed by the
appellant, but by Livermore, his attorney,
who does not style himself attorney in fact;
who does not appear to have had any autho-
rity to execute the bond, and who filed the or-
dinary answer that there is not any error.

The record shews, that at the trial, the
plaintiff offered J. Gordon as a witness, to
prove that the defendant had admitted him-
self a partner of Harris, as set forth in the pe-
tition. This witness being admitted, declared
he had seen written articles of partnership,
between Harris and the defendant; that he
had a certified copy of them, and believed the
original was on record at Mobile, whereupon
the defendant objected to any evidence being
given of his admission, until the contract of
partnership was produced, or shewn to be
lost, as no notice had been given him to pro-
duce it.

The plaintiff next offered the testimony of
E. Clark, and C. Clive, being the authorised
agents of the defendant; and Harris, of the
former having acknowleged them as such.—

He also offered to prove the signatures of
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Harris, Clive, and D. H. Henneway, and the Fastn District. 3
w@illy .
residence of the two latter persons, in the o~

D
state of Alabama. o

s,
These signatures are affixed to a contract, Fannow.
purporting to have been enteredinto by Harris
and the present defendant, with the plaintiff, for
work to be performed by the latter on the for-
tifications. That of Harris appeared as that
of principal, and the two other as those of
subscribing witnesses.

The reason which induced the court a quo
to sustain these objections, are not very ap-
parent from the record. We take them to be,
that the court thought that no evidence of the
plaintiff ’s claim ought to be admitted, till the
cxistence of the pretended partnership was
proved by the exhibition of the articles, or
the absence of the document accounted for.

The case is thus before us on the exception
to the legality of the appeal, and the two
bills.

I think the appeal was properly granted ;
the appellant is only required to give secu-
rity. This, in my opinion, may be done, with-
out his obliging himself to a bond. The law
binds him sufficiently to the performance of

the decree of the supreme court, and one may
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» East’n District. : . . . .
M June, 1521, 88 well give security for an obligation which

\;;/N: the law imposes, as for one which he volunta-
2s. rily enters into.
Farrow. .

It is not contended that the surety was not
legally bound, nor that he was not sufficient.

The two bills of exceptions depending on
the same point may be considered together.

Articles of partnership are not of the es-
sence of the contract; they may regulate its
duration, the liability of each member among
the rest, but not in regard to creditors of the
partnership, and if the members continue to
transact business, after the expiration of the
contract, by its own limitation, they are never-
theless liable as before.

I think the district court erred in sustaining
the defendant’s objections, and that the judg-
ment ought to be reversed, and the case re-
manded, with directions to admit the evidence
mentioned in the two bills of exceptions, and
that the costs in this court ought to be borne

b

by the defendant and appellee.

Matrews, J.  This case comes up on two
bills of exceptions, and the appeal is requir-
ed to be dismissed on account of irregularity
and insuthciency in the appeal bond. It is



OF THE STATE OF LOUISIANA.

complained of as not having been signed by
the appellant, or any person regularly autho-
rised by him; having ouly the signature of the
attorney who prosecutes the suit, as surety.
The object of the bond in the present case, is
to secure payment of the costs, and can ex-
tend no fuarther. I am of opinion that a rea-
sonable construction of our law, on the sub-
ject of appeal bonds, will not require that
they should be executed by an appellant, es-
pecially in the case of a non-resident, as his
bond would not create any new or additional
obligation on him, beyond what is fixed and
determined by the judgment. It ought to
suffice if the bond be executed by a solvent
surety.

The first bill of exceptions relates lo the
rejection of parol evidence, to establish the
existence of a partnership, between the ap-
pellee and Harris, as set forth in the plaintiff’s
petition. The principle, on which the judge
of the court below seems to have acted, is
that which will not permit oral testimony in
proof of facts contained in an instrument of
writing, unless under certain circumstances,
as authorised by law on the subject of evi-
dence ; as by giving notice to the opposite par-

7

East’n Districte
June, 1821,
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Doaxne
vs.
Farrow.
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ty to produce the writing, or obtaining a sub-
peena for a witness, as it may be in the power
of either. This would be correct in a con-
test between partners; but when one of a part-
nership is pursued as liable to a third person,
on account of such partnership, Iam of opi-
nion that the plaintiff'is not bound to shew any
articles of partnership, which may have been
reduced to writing between the partners them-
selves, to which he cannot in any way be pre-
sumed to be a party, they being euntirely res
wder alios acta.  See Watson on Part. p. 5, and
seq.; and 1 Dallas’ Reports, 269. 1 therefore
think the district court erred in rejecting the
testimony offered to prove the partnership.
The correctness or error of the opinion of the
district court, to which the second bill of ex-
ceptions was filed, depends entirely on the first
for its support, and as I believe that to be
erroneous, the latter is without foundation.

Itis therefore ordered, adjudged and de-
creed, that the judgment of the district court
be annulled, avoided and reversed, and the
case remanded with direction to the judge to
receive the evidence excepted to; the costs of
the appeal to be paid by the defendant and
appellee. Richardson vs. Terrel, 9 Hartin, 1.
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Prierce for the plaintiff;, Smath for the defen-
dant.

SMITH vs. CRAWFORD.
ArpeaL from the court of the third district.

MarTIN, J. A new trial was prayed for, on the
aflidavit of the defendant, that he had, since
the trial. discovered material evidence, which
he could not, by reasonable diligence, have
discovered before.

The facis are, that the vaccine lottery never
was drawn; that the plaintif was only an
agent, and could not sue in his own name;
that the tickets received by the affiant, were
returned before the commencement of the
suit; that the holders of tickets for sale were
released from all liability, before the com-
mencement of the suit.

This evidence is sworn, to have been dis-
covered in a conversation which the defen-
dant’s counsel had with A. Harraldson, who
was examined as a witness on the occasion,
and whose memory did not serve him with
sufficient certainty, till he had recourse to
certaln papers.

The witnesses, by whom the facts newly

Vor. x. 11

East'n District.
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Whetber a
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not pleaded a
release, can
have a new trial
on his affidavit
that he has dis-
covered, since
the trial, the
means of prov=
ing it.
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discovered, are expected to be proved, are
N. Robinson, and the conscience of the
plaintiff.

The affiant swears to all this, from his con-
fidence in Harraldson’s statement, and the
opinion of his counsel.

The new trial being denied, the defendant
appealed.

I think the judge did not err in denying the
new trial.

It was immaterial, whether the vaccine lot-
tery was drawn; this circumstance could not
discharge the defendant from his liability to
account for the tickets. The plaintiff’ being
only an agent is a circumstance which does not
affect the merits of the case. The return of
the tickets, and the release of the holders, arc
circumstances which the defendant did not

plead.

I conclude the judgment ought to be affirm-
ed with costs.

Matuews, J. Whether the defendant was
bound to plead the return of the tickets, and
conscquent release of his obligation to ac-
count for them, or might have given these

facts in evidence on the general issue. does
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not, in my opinion, alter his situation in the
present application for a new trial. They
are facts which must have been completely
within his own knowlege, and which he
ought to have been prepared to prove on the
trial of the cause.

It is therefore ordered, adjundeed and de-
creed, that the judgment of the disirict court
be aflirmed with costs.

Eustis for the plaintiff, Hennen for the de-
tendant.

— e

MUIRHEAD vs. MMICKEN.
ArpeaL from the court of the third district.

Martin, J. This is an appeél from the de-
nial of a new trial, on the atfidavit of the de-
tendant, stating the late discovery of new and
material evidence, which reasonable diligence
could not enable him to discover before the
trial. This evidence is expected to be drawn
from the conscience of the plaintiff; and the
testimony of P. Ewing.

By the plaintiff; the defendant expects to
prove that the goods, the price of which is
sought {o h¢ recovered. were by him sold te

East’n Dist
June, 1821,

N

SMITH
8.
CRAWFORD.

A new trial
would not be
granted, on the
late discovery of
evidence to be
obtained frown
the opposite
party.
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tn District. J. H, Ficklin, and not to Ficklin & M*Micken;

that the account was made out against Fick-
lin alone, aud that the plaintiff never thought
of making the defendant hable, till after Fick-
lin’s death; and that the defendant discovered
this. in a conversation with the plaintiff’s coun-
sel, who read him part of a lelter from R.
Lashaw, one of the plaintiff’s partners.

The defendant does not inform the court, in
his affidavit, of any thing which P. Ewing can
prove.

The plaintiff’s testimony can only be ob-
tained in the mode pointed out by law, ¢. e.
by filing interrogatories in the answer, and ob-
taining the judge’s order.

I think the judgment of the district court
ought to be affirmed with costs.

Marnews, J. [ concur in this opinion. [t
1s in my view so evidently conformable to law,
and sound principles of practice in courts of
justice, as to require no additional reasons to
prove its correctness.

It is therefore ordered, adjudged and de-
creed, that the judgment of the district court
be affirmed with costs.

Eustis for plaintiff, Hennen for defendant.
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MILTENBERGER vs. CANON. Eastn Distrily
) U wle
¥ N
Arpran from the court of the parish and M"‘iﬁ;‘{f’“‘f
\ "S.
city of New-Orleans. Canon.

Martiv, J. The plaintiff states, the defen- slargélfsfr}fcg;
dant promised to sell him a negro man, forﬂtetfr(ialnilcrt,hii-
the price of $650, engaging to secure him;);:;(li fg;”t’hze
against any future claim, or to deliver him ™
his title, whereupon the plainiff’ paid the
said sumn, and received the slave; and the act
of sale was postpoued till the compliance of
the defendant with either part of his engage-
ment; that he has not complied, and refuses
to receive the slave and reiurn the price.

The answer states, that the sale was a
perfect one; the slave was delivered, and the
price paid; alleges the title was a good one.
The defendant hought the slave from Dr. Wil-
liams of Baton rouge, before the parish judge,
and would have given the plaintiff a copy
of the sale, if the letter by which he applied
for it, had not miscarried. He is now ready
todo so. He coucluded by a general denial.

There was judgment for the plaintiff, and

the defendant appealed.

Carlisle Pollock deposed, that by the direc-
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tions of both parties, he drew an act of sale

‘@~ for the slave, which being read to them, the

. MILTENBER-

plaintiff’ refused to sign, as the defendant
did wvot produce his title. The latter was
then in possession of the former’s note for the
price of the slave, and promised to send up
the river for the title, and to produce it on a
given day, and the note was left with the de-
ponent, it being agreed, that if the latter was
not produced on the given day, the plaintiff
should resume his note and the defendant the
slave. The title was not produced on the
given day. In the mean time, this deponent
was told by the plaintiff, that he had disco-
vered defects in the slave; was suspicious of
the title, and requested him not to suffer the
act to be executed. The defendant came
some time after, and told the deponent he
had seen the plaintiff; at whose desire he
came to subscribe the act. The deponent,
confiding in him, allowed him to sign. The
plaintiff’ came after, denied having consented
to the signature of the act, and declared his
unwillingness to sign it. The defendant had
received the plaintiff®’s note, om his special
promise not to use it till the completion of
the act, and on its being demanded of him by
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the plaintiff; said he had negotiated it. The Easts Distr

deponent thinks the time agreed upon to pro-
duce the title was four or five days, and it
was expired, when the plaintiff desired the
act might not be signed.

A bill of exceptions was taken to the ad-
mission of testimony, and the deposiiion was
properly received.

The promise to sell not being written, was
of no effect, Civ. Code ; and according to the
decision of this court, in the case of De Clouet
vs. Villere & al. the defendant was not bound
till the act was completed by the signature of
the plaintiff. The latter could not be till he
signed. Had the defendant negotiated the
note of the plaintiff, before he deposited it with
the notary, and made use of the proceeds;
Lie might have insisted on the completion of
the sale, if he produced the ulile, or give
surety in due time. But he improperly ob-
tained it from the notary, and is, therefore,
bound to refund. 1 think we ought lo affirm
the judgmentlof the parish court.

Marugews, J. I concur in this opinion. Ac-
cording to the doctrine laid down in the case
of De Clonet vs. Villere & al. and which 1 believe

June, 1825
R ave S
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tn ?nisffm' to be sound, there can be no doubt of the cor-
re, 1521,

L~~~ recluess of the judgment of the parish court.

L MiLTE ¥ BER- . . - 'L !
oo, It is therefore ordered, adjudged and de-

s,

cavon. creed, that it be aflirmed with costs.

Davesac for the plaintiff; Preston for the de-
fendant.

—p—ae

SPENCER vs. STIRLING.

Reasonabie  APPEAL from the court of the third district.

notice to the en-
dorser is a mix-

ed question of MarTiy, J. In this case, we gave judgment
faw and fact. 3 March, 1819, and a re-hearing was soon
after obtained. Nothing has been done in it
since, and il is now submitted without an ar-
gument. It becomes,in my opinion, unneces-
sary for us to say any thing, except that the
contested point, viz. the irregularity of the
notice, has been re-examined in the case of
Chandler vs. Sterling, in April last. 9 Martin,

65,

I conclude, that the former judgment ought
to remain undisturbed.

Marturews, J. I think so.

It is therefore ordered, adjudged and de-
creed, that the former judgment of this court
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be certified to the district court, as if no re- Eastn Dist
June, 1821.7+

hearing had been granted. o~
SPENCER: ¥
8. Y

The judgment given in March, 1819, was srmiwes
as follows :(—

MaTsews, J. delivered the opinion of the
court. In this case, Spencer, the holder of a
bill of exchange, sues the defendant as en-
dorser, and having obtained judgment against
him in the court below, took the present ap-
peal.

The only ground, on which the appellant
resists payment, is want of due and reasonable
notice of the dishonor of the bill by the draw-
er. It appears by the evidence in the case,
that the holder made no attempt to communi-
cate 1its fate to his immediate endorser, until
about a month after the bill was protested.

Questions relating to the reasonableness of
notice, in cases like the present, partake both
of law and fact; they depend on facts such as
the distance at which the parties live from
each other, the course of the posts, &c. But
when those facts are established, reasonable-
ness of time becomes a question of law. No-
tice must be given by the earliest ordinary
conveyance, unless under extraordinary cir-

Vor. x. 12
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‘n District. 3 -
o, 1501 Cumstances, which may excuse a greater de

w~ lay. But the application of this rule of the

$ee""" law of merchants must depend on the proof

 SHRMYS: of facts which shew the course of such con-
veyances, and the period at which they leave
the place from where notice is to be given,
destined to that where it is intended to send
it, &e.

The laws of congress, on the subject of
posts, do not fix and determine the period
at which they are to leave any particular
place in the united states, in their course
through the union. It is believed that such
regulations are left to the post-master gene-
ral, and can be ascertained only by evidence,
as in matter of fact. There is nothing found
in the record of the present suit, shewing the
periods at which the post leaves Nashville, or
Charlotte, in Tennessce, for St. Francisville,
in this state. The case was submitted to a
jury in the district court, who found a general
verdict in favour of the plaintiff; which amounts
to a finding of all facts necessary to the sup-
port of their verdict; and it does not appear
that any evidence was produced to establish
such facts as are necessary to reduce the
question of reasonableness, in rclation to the
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H L : 5 Easgt'si Diste)
time of giving notice, to one of law alone. e, 100

We are of opinion that there is no error in the ="
. . Sprvers
judgment of the district court. o,
STIRIANG,

It is therefore ordered, adjudged and de-
creed, that the judgment of the court below

be affirmed with costs.

Morse for the plaintiff, Duncan for the de-
fendant.

———

HATTON vs. STILLIWVELL & AL.

ArpeaL from the court of the first district. The plaintift

cannot read, in
a suit against

MarTiy, J. Stillwell as principal. and Morse two defendants,
a deposition ta-

as surety, are sued on an attachment bond, ken in his suit,

against one of

) o .SSU y _ them.
and plead the general issue, and the pen it bronghe

dency of another suit, in the same court, foron an attach-

ment boud is not

the same cause of action, still undetermined : 2 continuation

of the original

there was judgment, after a verdict. for the ore—sothatthe

sheuff’s return,

defendants, and the plaintiff appealed. in the former,

may be amend-

The case is placed before us on two bills of °d during the
pendency of the
exceptions. Latter.
1. The plaintiff’s counsel offered the depo-
sition of one Bigelow, taken in the case of
Hatton v»s. Stillwell, and the records of the
court, to shew that there have been but three
suits in it, in which Hatton was plaintiff. two

against Stillwell alone, and one against
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pst’n ?;;‘;‘" Stillwell & Morse. The district court was of

opinion that the deposition was inadmissible,
as it was taken in a suit between different par-
ties, and notin the present.

2. He offered the deputy-sheriff as a wit-
ness to prove that the original process of at-
tachment, in which the bond sued upon was
given, was levied on the 20th of March, 1820,
and prayed that the sheriff’s return might ac-
cordingly be amended, which was refused.

I. It is urged that the deposition was taken
i a suit brought by the present plaintiff,
against the present defendant, Stillwell, alone,
with whom the other defendant Morse, is now
sued as surety. If, oninspection, the court 1s
satisfied, the deposition was taken in the pre-
sent suit, they will direct any misdescription
of the parties to be amended.

But it is said there is no misdescription,
Stillwell was the principal, and the mention of
his name sufficed; particularly as it appears
that Morse appeared by his attorney, before
the commissioner. '

IL. During the pendency of the suit, it is
contended, the oflicer may amend any error

in his retuyrns, .
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The present suit is said to have begun by
the prayer of Stillwell, for an attachment, or
giving bond with Morse as his surety; on its
being obtained, a contingent responsibility at-
tached on Morse; the dissolution of the at-
tachment rendered it absolute. Hence, the
present suit is a continuation only of the first.

It appears clear to me, that the court a quo
did not err in rejecting depositions taken ina
suit to which one of the present defendants,
Morse, was not a party, though he may have
been present, and cross-examined the witness,
as the attorney, of one of the parties.

I cannot consider the present suit as a con-
tinuation of that brought by attachment, by
one of the present defendants, against the now
plaintiff ; and the counsel admits that no
amendment can be suffered, afier the termin-
ation of the suit.

I conclude, the judgment ought to be af-
firmed. ’

Matnews, J, The depositions offered in
evidence in this case, and rejected by the
court below, as shewn by the record, were
taken in another suit, and ought not to have
been admitted against Morse. who was no
parly to that snit,

East’n Distried]
June, 1821,

>~
HaTTOoN
s,
STILLWELL
& AE.

-~
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East’n District. . . g
R Fune, 1621, I am clearly of opinion that the sheriff

w~~ ought not to have been allowed to alter or

o8 amend his action, on the process and attach-

S'l'mm;vmn . . .
& a.  ment, after the final determination of the ori-

ginal cause, which seems to have taken place
before the commencement of this action.

It is therefore ordered, adjudged and de-
creed, that the judgment of the district court
be afirmed with costs.

Ripley for the plaintiff, Morse for the defen-
dants.

———

WATERS vs. BANKS.

It thelessee, APPEAL from the court of the parish and‘

during the lease,

divides the €1ty of New-Orleans.

house, and un-

derlet half . g .
oflizi o afrr  MarTiv, J. The plaintiff claims $450, for

the det ina-
tion of the lease, three months rent of a house. The defendant

the lessor re-

ceives one half cONtends, he only owes rent for one-half of

of the rent from
each party, he

cannot after- . .
wards charge V22. $187 50 cents, which he has always been

ok vl ready to pay, and he has often tendered, and

vholexet e has paid the said sum into the hands of
the sheriff; for the use of the plaintiff.

There was judgment for the latter, and the

defendant appealed.

the house, and for two months and a half only,
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The facts, as they appear on the record, are ¥
these :—On the 23d of December, 1818, the
defendant rented the plaintifi’s house for one
year, at §150 a month. He immediately di-
vided, and underlet one half of it to Tripp
and Procter, for one year, at §75 per month,
and in May following, he gave a power to the
plaintiff; to collect the rent. It is not urged
that any part of the rent is due for the period
of the lease, before the expiration of which,
the defendant rented the other half of the
house to Passement.

At the expiration of the lease, Passement
was in and kept possession of his half of the
house, and the defendant of the other half,
which had been before underlet to Tripp and
Procter. Passement applied to the plaintiil’s
wife, who had a general power from her hus-
band, to rent the half which he occupied ; and
was answered, she couid not say, whether the
plaintiff would not wish to occupy it himself.
The defendant made the like application;
received the same answer; was promised the
refusal, and told he might have it for one
month.

Oun the 23d of January, 1820, the first month
being expired. after the expiration of the writ-

ast’n Distriets
June, 1821, °
A Ve
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BANKS.
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ten lease, for one year, the plaintiff’s clerk
went to Passement and the defendant, cols
lected from each of them; one month’s rent of
their respective parts of the house, and paid
the plaintiff’s wife, who made no inquiry into
the manner in which the rent was paid.

After the 23d of February, a second month
being due, the clerk went to Passement, and
collected from him $75, the month’s rent, for
his half of the house, and when he brought it
to the plaintiff's wife, she inquired who had
paid these 875, and being answered it was
Passement, she told the clerk he had done
svrong ; he had nothing to do with Passement,
and the whole rent ought to have been col-
lected from the defendant. She afterwards
received from the defendant, his second
month’s rent, and gave him a receipt therefor.

On the 23d of March, the rent, being due
for the third month, was collected and re-
ceipted for, from the defendant and Passe-
ment separately. :

That for April and May was demanded by
the same clerk, from the defendant’s wife, at
the rate of $150 for the whole house ; she re-
fused payment, but tendered it for her hus-
‘band’s half. It was refused.
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Before the expiration of the fifth month, ®

(May) the defendant gave notice of his inten-
tiou to quit the house in a fortnight.

On this, the defendant contends, he was
indebted, at the inception of the suit, June 5,
1820, for the rent of the two months, which
expired on the 23d of May, at the rate of §75
per month only, and for the half month, after
the fifteen days notice, which did not expire
till the 9th of June.

It isin evideunce, that the plaintiff’s wife acts
for him, under a general power, even when
he is present, and that he is frequently absent.
Her acts, therefore, must bind him; and he
must also be in the same manner bound by
those of his clerk.

Had the defendant and Passement kept
possession of the plaintiff’s house, without any
act of the plaintiff; or of the defendant and
Passement, evidencing the parties desire that
the lease of the house should be divided, the
defendant would certainly have been bound,
as under the lease for the rent of the whole
house.

The wish of Passement to hold, individu-
ally, one half of the house,1s evidenced by his
application to the plaintiff’s wife, to omit this

Vor. x. 13
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: :@2‘5;?0' half, by his payment of the rent for the months

w~~ ending the 23d January, February and March;

o if he remained in it afterwards, this applica-

Baxxs. tion and these payments would be evidence
on which the rent might afterwards be de-
manded from him, at the rate at which he had
paid it; and he could not, in such a case,
meet the landlord’s demand, by shewing a
payment to the defendant.

The plaintiff’s assent to each of the occu-
pants holding separately results from the
separate receipts given to each occupant, at
the expiration of each of the three first months,
which followed the expiration of the original
lease. The objection of the plaintiff’s wife,
made to the clerk in February, while it was
not made known to the parties, cannot avail
the plaintiff; and appears to have been aban-
doned, by his receiving, without saying any
thing, the rent paid by the defendant in
February, and the clerk giving again sepa-
rate receipts in March, to each occupant.

It scems to me clear, the rent was divided
by the conscnt of all.

It i+ in evidence, that the defendant ten-
dercd all what he owed, and deposited it
with the sheri, for the use of the plaintifl:
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I therefore think, that the judgment ought to Eastn Dist

June, 1821,
be reversed, and ours ought to be for the de- w~~
. . WATERS
fendant, with costs in both courts. .y

Banks,

MaTuews, J. Having examined the record
in this case, I am fully satisfied with the opi-
nion just pronounced. The only doubt I
had relates to the costs; whether the tender
and deposit of the money, in the hands of the
sheriff, ought to exonerate the defendant from
law charges. Our law is peculiarly careful,
that defendants should not be vexed by unne-
cessary costs, as in order to charge them, an
amicable demand is required on the part of
ihe plaintiffs. In the present case, the defen-
dant having tendered and deposited with the
sheriff; the full amount of the plaintiff’s just
claim, I think, the former ought to be reliev-
ed from costs.

It is therefore ordered, adjudged and de-
creed, that the judgment of the parish court
be annulled, avoided and reversed, and that
there be judgment for the defendant, with
costs in both courts.

Hennen for the plaintiff; Pierce for the defen-
Jdant.
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e, 1551 CHAUVEAU vs. WALDEN.

P o~ -
% CHAUVEAD ArpeaL from the court of the first district.

8.
. WALDEN. .. .
/ Martiy, J. This is an action for money,
The quantum R i
of salvage is left had and received. 'The defendant, as owner,
* to the discretion .
of the original and J. W. Brown, as master, of the brig Cey-
[ court, and the . . .
+  supreme court lon, filed their answer and claim, stating that
will not disturb .
the judgment, the money claimed was saved at sea, from
when it does not , .
appear that the IInmMinent danger and total loss, by the exer-
discretion was

improperly ex- tions and assistance of capt. Brown, and that
eretsed. they have a lien thereon for salvage. The
district court allowed eight per cent. for sal-
vage, and gave judgment for the balance in
favour of the plaintiff; the defendant appealed.

The facts appear by a number of deposi-
tions.

Helot deposed, he was passenger on board
of le Navigateur, of which the plaintiff was
master, which was lost on the 6th of March
last, on Chandeleur islands, about 2 a. n.; and
he, the other passengers and some sailors, left
the wreck at eight o’clock, in the long boat;
and about four descried three vessels, among
which was the brig Ceylon, on board of which
they were received. A sloop, the forcmost of
the three vessels, appeared to avoid the long

boat, while she made for her. but layed-to in
b
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order to enable the boat to reach her. The E“JS“‘ Distrid
une, 1821,

boat, from the moment she left the wreck, leak- ‘o~~~
ed very much, and they kept one man cons- Cratmar
tantly bailing her, and sometimes two; the sea .
was rough. After they reached the Ceylon,
the weather grew bad, and continued so dur-
ing the next day. He believes that had they
not met the Ceylon, they must inevitably have
been lost; the boat, in the opinion of the officer
who commanded her, having avoided the
shore, lest she. should fall on the breakers.
He, and most of his companions, remained on
board of the Ceylon, from the 6th to the 20th
of March, 9 o'clock a. m., when he left her
with some of them, others remaining. When
she reachced the Balize, the wind grew back,
and she broke her cable; and the wind blow-
ing on land, she ran the risk of going ashore.
The deponent, one hour after he got on board
of the brig, took notice that the boat in which
he came was almost full of water, and three
hours after she disappeared. Capt. Brown
informed him that when the boat got alongside
the brig, she might have reached the Balize
in two or three hours.

Hottine, L.e Francais and Bressiere, de-
posed. that they were sailors on hoard of

1
j
3
!
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le Navigateur, which was lost near the Chan-
deleur islands, on the 6th of March last, at 2
a.m.; and after uselessly trying to save her, the
people took to the porfemanteau and long boat,
in order to save themselves; the deponents,
mate and passengers, got on board of the lat-
ter, and left the wreck at half-past seven a. m.
They sailed along the islands, till they were
compelled by the apprehension of falling on
the breakers, to push off. At four p. m. they
saw a sloop at anchor, and {wo vessels un-
der sail. The sloop soon after sailed in such
a direction, as induced the belief that she
sought to avoid the long boat; the other ves-
sels approaching, one of them the Ceylon.
shortened sail, and afforded the boat the op-
portunity of reaching her; and the deponents,
and their companions, got on board, and the
Ceylon coutinuing her rout, cast anchor about
half an hour afterwards, in seven fathoms of
water. The Balize was about four miles dis-
tant when the boat reached the Ceylon. Dur-
ing the night it blew very fresh from N. E.;
and at 10 o’clock ». m., the cable broke, and
the Ceylon went adrift. The weather continu-
ed bad during-the following day, and the
deponents believe that had they not met
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with the Ceylon, they could not have reached Eastn Distg

land before night, and they cannot tell what
would have been the consequence. They
believe they would have reached the Balize
at dark. There were oars and a hawser.
Bribert, Le Villain, Quintin, Robillard and
Cavet,deposed, they were passengers on board
of le Navigateur, cast ashore on the Chande-
leur islands, on the 6th of March, at 2 a. m.;
that after pumping a long while, and endea-
vouring to save her, they forsook her. . The
mate, three sailors and the passengers, at half
after seven got into the long boat. The passen-
gers could take but a small part of their
goods, as 600 Ibs. of silver were put on board;
the seams of the boat were not well closed,
she made water, and one hand was constantly
employed in bailing her. They sailed towards
the island, but on approaching they were
compelled to push off lest they should fall on
the breakers. At 4 o’clock they perceived a
sloop at anchor, which on seeinug the boat, sail-
ed, as if avoiding the boat, which perhaps was
mistaken for that of some pirate. There
were also two other vessels, one of which the
Ceylon, shortened sail to allow the boat to
reach her.  They goi on hoard at aboutfive :

June, 18
A Ve 4

CravvEau®
s,
‘WALDEN,
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astn District, . e :
s, 10 the weather was cloudy, and it grew quite

W~ dark about one hour after. The anchor was
ke 47" cast about half an hour after the deponents
WAEY reached the Ceylon, but no land could be
seen. During the night the wind freshened,
and the Ceylon went adrift. The weather
continued bad on the following day. There
was neither chart nor light on board the boat,
but there was a compass. The captain of
the third vessel hailed the Ceylon, and pro-
posed to receive part of the people off the
long boat, which the captain of the Ceylon
declined, having a sufliciency of provisions.
The deponents saw the plaintiff; master of /e
Nuvigateur, take a bag of money from the Cey-
lon. They are ignorant of the amount; from
the bulk, they suppose, that if the bag con-
tained silver only, there might be from §11 to
1200. From the condition of the long boat,
and the state of the weather during the night,
they believe that had not they been taken up,
they would have inevitably perished. From
the difference of opinion between the mate
and one of the sailors on board of the boat, as
to the bearing of the Balize, the deponents

believe that their information was very incor-

k
!

rect, and they very little knew where they
were.
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B. Brown deposed, that he is the master of E

the Vigilant; he was sailing for the Balize in
company with the Ceylon; at about 4 p. m. he
discovered a boat steering about S.E., the Cey-
lou, being nearer to her, bore down, as did the
Vigilant. The Ceylon soon came up with,
and boarded the boat, and when the Vigilant
came near, the people of the boat were get-
ting on board of the Ceylon, and he under-
stood they belonged to a French ship, cast
away on the Chandeleur islands. In all ap-
pearance the boat was in great distress, and
the people employed in bailing her. He
thinks that when he - first discovered her she
might be at the distance of fifteen miles from
the Balize. The wind had been blowing very

fresh in the morning, and the day before, but

moderated a little. After the captain of the

Ceylon, had taken the people of the boat on
board, he hailed the deponent, requesting that
he might remain in eompany till the morning,
as he was short of provisions, and might per-
haps be able to send some of them on board
of the Vigilant. Within half an hour, the wind
began to increase and blow very fresh. The
sea was running very high, even-at the time
the boat was taken on board, a fresh gale blew.
Vor. x. 11

ast’n District.
June, 184
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The opinion of the deponent (a very expe-
rienced seaman, who has been at sea for
seventeen years) 1s, that the boat could not
have survived an heur longer, had she not
been received by some vessel. When the
boat reached the Ceylon, the land was not to
be seen. 'The weather was dark aud cloudy,
but even, had it been clear, he believes it was
at too great a distance to be seen. After
having run about eight hours from the time of
meeting the boat, the deponent fell in with a
schooner, from which he learned that they
had seen land that afternoon, and that they
judged the light-house to bear S.E. and by S.
The deponent had been running an hour and
a quarter to make these eight miles, and hove
about to inform the captain of the Ceylon of
what the schooner said. 'Fhey agreed to
come to an anchor. The wind kept increas-
ing all the time, and during the niglit blew an
extraordinary gale. It was so strong during
the night that the deponent was obliged to
pay about seventy-five {fathoms of cable to his
anchor, and still dragged it, and from thirteen
fathoms he drifted into five. There was a
current setting out, which broke up a sea over
the deponent’s vessel; not having a single man
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dry on board. The boat of the le Navigateur E‘.‘;;;‘;ﬁg““
would not have lived five minutes in that sea,
and from the course she was steering, when
she was picked up, she must have gone into
it. The gale still continued on the following
day. The deponent remained at anchor dur-
ing the night, so did the Ceylon, at the dis-
tance of three quarters of a mile; on the morn-
ing of the 8th, the deponent set sail with the
Ceylon, to get into the Balize. The wind

CHAUVEAW
8.
WaLDEN.

was so strong, that the pilot could not come
out, and both vessels were driven tosea. The
deponent remained out six or seven days, and
came to anchor mside of the Balize, the same
day as the Ceylon, viz. on the 19th, having re-
mained some - days at anchor outside of the
bar. As the deponent was bearing for the
boat, he met with a sloop, which had been
laying at anchor, and was making sail. He
heard from her, that she had not dared to
board the boat, being afraid the people were
pirates, although stated to have been cast
away. About the time he was speaking to the
sloop, the Ceylon was bearing to for the boat.
He has been a regular trader out of this port
since 1817 ; at the time the boat was picked
up, he had not had a good observation for
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F’;:e’ﬁgégif‘- four days, and did not know where he was,
~~ owing to the cloudiness of the weather.

v, On his cross-examination, deponent said his
ship’s company consisted of seven, including
himself and a boy. The Ceylon may be a
brig of about 120 tons, he knows not what
was the number of her crew. When he first
descried the boat from his fore-yard, he took
her to be the light-house; the weather was
hazy, and he thinks he was about four miles
from her. The boat was making sail towards
the Ceylon, which bore down upon her. He
perceived the distress of the boat, when he
came up with the Ceylon, along side of which
she then was. He inferred her distress from
the number of persons on board, and the quan-
tity of baggage passing on board of the Cey-
lon, and the bailing of the boat; she had one
or two sails, bul he saw no oar, and thinks
from the quantity of people on board, none
could be used. The Ceylon was detained
a quarter or half an hour in taking on board
the contents of the boat, and she came to an
anchor that night, on account of the shortness
of her provisions, as the captain stated, and in
hope of being able the next morning to send
some of the people on board of the Vigilant.
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. . . : 1n. East’n Distri
A wish to assist the Ceylon in that object, in Tune, 1821,

duced the deponent to come to an anchor that o~~~
. . . . . CHAUVEAY
night, which, in the deponent’s opinion, was a vs.

. . WaLDEN.
deviation from the voyage. It was about six AroE

p. M. when both vessels came to an anchor.
The deponent thinks they must have been
about eight miles from the nearest land, when
the boat was picked up, and he believes they
were sailing at the rate of five miles an hour.

Hallowells deposed, he was a passenger,
and acted as master on board of the Ceylon;
about 4 p. m. of the 7th of March last, they
discovered a boat, about fifteen miles from
land, which was making signals, they stood
towards her, and took the people on board.
They proved to be the passengers, and part
of the crew of the French brig le Navigateur,
wrécked on the Chandeleur islands; that at
the time they received the people on board,
the weather was thick and rainy, and land was
not in sight. In the course of the night it
came on to blow a violent gale of wind, and
the deponent is certain that the boat could
not have lived after the men were picked up.
The Ceylon parted her cable that night in the
gale, which continued three or four days.
From the nature of the coast. or the direction
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in which the boat was sailing, even if they
had reached the shore, they could not have
saved themselves. The boat had a compass
on board, but the glass was broke so as to
render it nearly useless. The Ceylon was
short of provisions at the time they received
the crew of the boat, and was obliged to pur-
chase before she reached the port; she was
eighteen days from New-York. The people
of the boat were fed by the captain of the
Ceylon, while they were on board of her.
The deponent judges that when they took up
the boat, the Ceylon was sailing S. W. by W.
The passengers of the boat said, at the time
they were taken up, they did not know where
they were going. The wind was N.E., the
bhoat was veered astern of the Ceylon, by a
hawser, and sunk that night in the gale. The
light-house at the Balize is two leagues from
the sea.

M:Clintock deposed, that on the 6th or 7th
of March, he was in the schooner Caroline,
which he commanded, standing in for the Ba~
lize ; at night it came on to blow a violent
gale of wind, which considerably damaged
his sails. He does not think that a long boat
could have lived in the gale, and even if she
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had been driven ashore, she must have been Eji‘n‘; Dl‘;;gfl‘
, 1821,

stove, and the persons on board must have ‘w~
CHAUVEAT,

perished. In standing in for the land, the de- .
pouent spoke two vessels, one of them a brig, Warpes.
having a large boat in tow. They inquired
of him where they were. and the deponent
having made the land, directed them as to the
course they should steer, to the best of his
judgment, as he was not certain himself. The
weather had been thick for two days before.
and he had not been able to take an observa-
tion.

This concluded the testimony for the defen-
dant and appellee.

Heuze deposed, he was mate on board of
the French brig le Navigateur, lost on the 6th
of March, on Chandeleur islands, and took
the command of the long boat, in which all
the passengers, five sailors, and a raw hand,
embarked. She was provided with two suits
of sail, five oars, one of which was used as a
mast, caulking irons, tar and every thing ne-
cessary to repair her, in case of accident; two
anchors, fifty fathoms of three inch rope, en-
tirely new, and half a piece, or sixty fathoms
of string, new also: twelve gallons of water,
half a barrel biscuit. a whole cheese, twenty
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bottles of wine, a compass and a sextant.—
A barrel, four boxes and nine bags of money
were put on board. The boat left the wreck
about 8 a.m., the weather was fair, and the sea
calm, the wind at N. He steered S. W. till
about 2 p.m., then alternately S. and S. W.; at
about half after three he descried a sloop at
anchor, and steered for her, ¢.e. S.S.E.; when
the boat was within a quarter of a league
from her, she started, in order to avoid the
boat. The deponent finding himself unable
to overtake her, lay-to for two vessels which
were behind, sailing towards him, with a
fair wind ; one of them, a brig, passed within
hail without stopping: the deponent made a
signal of distress, and she shortened sail in
order to enable the deponent to reach her.
He did so in ten minutes, and found her to be
the Ceylon of New-York, the master of which
cousented to receive the people and contents
of the boat, and took the money under his
care. He was informed by the master, that
the Balize was, according to his reckoning,
four miles distant. The Ceylon continued her
rout till about 5 o’clock, when she cast anchor
in eight or nine fathoms. The wind rose dur-
ing the night and she parted her cable. The
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master appeared uneasy on account of the
vicinity of the land, and sailed off andon. In
the moment the depouent saw the light-house
of the Balize, at the distance of half an hour’s
sail. The wind having changed, the Ceylon
could not enter the river,and put to sea, where
a calm retained her for several days, so that
she did notreach the bar before the fourth day.
He cast anclior, and entered ouly four days
after. The deponent is a stranger to the
country, and never sailed in these seas. The
glass of the compass was broke when the
boat reached the Ceylon, but might still be
used. There were in all twenty-one persons
in the boat. The deponent is master of the
vessel, twenty-five years of age, and navigator
gince he was nine years old; he has no doubt
that he would have reached the land before
night, had he not met the Ceylon, as the boat
went at the rate of four knots an hour.

He knew what course he ought to have ta-
ken from the Chandeleur islands, to reach the
land, it was S. S. W.; when they were taken up
by the Ceylon, it was fine weather. He made
no allowance for the current, thinking the dis-
tance too short to require any. He consi-
dered Lie was abou€tvo leagues from-the land.

Vor. x. 15 £

East’n Distx:i'
June, 1821.
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“u‘;:’%‘gglif" He had not seen it for two hours, but had fol-
s~ lowed it. The land he had seen two hours
vs. before was Chandeleur islands, and Grand
Gozier. .

Dumont deposed, that he was lieutenant on
board of le Navigateur, and left her with the
captain, in the small boat, about 10 o’clock.
There were about eight persons in this boat,
and it had but one seat. They landed at about
6 p. M., on Breton 1sland, distant about ten
leagues from the wreck. They passed the
night there. The small boat was deeper load-
ed than the long one, and had only six inches
out of water, while the long boat had a foot at
least. The weather was bad when they land-
ed, and the sea grew high soon after they en-
tered the river, at Plaquemine. On board of
the long boat there were two persons ac-
quainted with the coast.

Thimothy Dawes deposed, he has been at
sea thirty years. A compass in an open boat,
with the glass broke, in stormy weather, is un-
fit for navigation.

The quantum of salvage is, in every case,
left to the discretion of the court, and in the
present, it does not appear to me that the dis-
trict judge exercised his improperly. The
judgment should be affirmed.
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Marrews, J. I concur in this opinion. On E?;Z‘B’I;i;;'li;
examining the evidence in the case, I see no-
thing attendant on the transaction, either in
relation to labour, peril or risk, that would
authorise a larger portion of the property
saved to be decreed to the sailors, than that
which has been allowed by the district court.

As to the expense of supporting the persons
_ who were taken up and brought into port, it
might have been made a separate charge, but
ought not to be taken into consideration in

estimating salvage on account of the pro-
perty.

It 1s therefore ordered, adjudged and de-
creed, that the judgment of the district court
be affirmed with costs.

Moreau for the plaintiff, Carleton for the de-
fendant.

—e

BOLTON & AL. vs. HARROD & AL.

Arrpear from the court of the first district. 1 4o endors
ser be sued on

th t for
Marri¥, J. On the 30th of August, 1819, .o Xeceptance;
in order to com-

the present suit was brought for the purpose ;. him 1o give

. . . it d af-
of obtaining security for the payment of a i n® 10"

protest for non

bill of exchange (endorsed by the defendants ;; en. on
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East'n District. . . e
June, 1821. to the plaintiffs, and protested for non-ac

W~~~ ceptance) at its maturity.

s‘*‘"f,‘;,& “*  On the 20th of November following, the
3}1:____3,&00 & ax. present plaintiffs instituted another suit against
- T m e the defendants, to obtain the payment of the
;ﬁ:ﬁg’ the ot amount of the bill, which had been, in the
¥ ,’;:"}2,',,,‘;‘,’5 ® " mean while, protested for non-payment, in
. which a judgment was given for the plaintiffs,
which was affirmed by this court, on the 7th
of March last. 9 Martin, 326.

On the 12th of April last, the district court
gave the following judgment: ¢« This court is
now called on to give judgment for costs against
the defendants. Thiscannot be done. Costs
are incidental to a judgment, as interest to
to the principal. If that be paid, judgment
cannot be rendered for the interest. Neither
can a party be decreed to pay costs, unless
there be a final judgment in the matter in
controversy between the parties, or a judg-
ment of non-suit or dismissal. As no decree
can be made in favour of the plamntiffs, the
petition must be dismissed ; and on all cases
of dismissal, the plaintiffs must pay costs. Itis
ordered the petition be dismissad with costs.”

I think the district court was perfectly cor-
rect. The plaintiff’s right of action, or the

protest for non-acceptance, was merged in



OF THE STATE OF LOUISIANA. 11

the right which resulted from the protest of Eestn Distrit
S5 une, 1821.
non-payment, and when the matter became ‘w~
res judicata, by the judgment, all antecedent .
right was destroyed.
The principles invoked by the district
court, were recognised by the superior court
of the late territory. Pitot vs. Faurie, 2 Mar-

tin, 83.  Nugent vs. Delhome, 383.

Matrews, J. This case, as it now stands
before the court, relates solely to a dispute
about costs. The general rule is, that costs
must follow the judgment; and I see nothing
in the manner in which the present cause has
been conducted, to require that it should be
made an exception to that rule.

It is therefore ordered, that the judgment
of the district court be affirmed with costs.

Hennen for the plaintiff; Livingston for the
defendant.

———n

SEDWELL'S ASSIGNEE vs. MOORE,

ArppeaL from the court of the third district,  The assignec

may sue in hig
own name,

MarTiv, J. This is an action on a judgment
obtained in Kentucky, by Sedwell, against the
present defendant, and one Craig, which was
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sstn Distiict. gfterwards assigned to the present plaintiff
June, 1821,

.~ The defendant pleaded, that the judgment

*, e’ was obtained through the fraud of the present

Moonz. plaintifft. There was judgment for the plain-
tiff and the defendant appealed.

The only piece of evidence in the cause, is
the deposition of Sedwell, the plaintiff’s as-
signee. He deposes, that in 1805 or 1806,
Moore and Craig bargained with him for a
quantity of whiskey, amounting to $216 75
cents, including the barrels, which he deli-
vered to the present plaintiff, who carried it
away; and the deponent charged the said
Moore and Craig therewith; they having pre-
viously made arrangements withthe deponent,
that he, the plaintiff, would give him his note
for the whiskey, but he ever evaded doing
so, whereupon the deponent instituted a suit
against Moore and Craig, when Craig repre-
sented to him, that Moore had received ex-
clusively the proceeds of the whiskey, and it
would be hard, if he, Craig, was obliged to
pay therefor, and proposed, to give his note
with the present plaintiff, as his surety, pro-
vided the deponent indulged them with some
time, and permiited them to use his name,

in order to recover from Moore. This being
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assented to, Craig and the present plaintiff]
gave the deponent their note, which has since
been paid. A suit was brought accordingly,
against Moore and Craig, by the present plain-
tiff; in this deponent’s name, who was assur-
ed that he would be indemnified against the
costs, which have, however, been since clann-
ed from him; and the plaintiff has retained
about $40 for his attendance on the said
suit, &c. and he was surprised to find, that
the present plaintiff was a witness in said
suit, knowing that he had an interest there-
in. The deponent believes he had given the
present plaintiff some authority to receive or
recover the money from Moore, Craig being
insolvent.

1. The defendant and appellant contends,
that the plaintiff has irregularly brought his
action in his own name, as assignee of Sed-
well, and ought to have brought it in Sed-
well’s name, on the general principle of law,
that a chose in action is not assignable. He
cites Co. Litt. 204, and urges, that the assign-
ment only gave to the assignee the right to
using the assigner’s name.

2. That the defendant has proved, by Sed-
well himself. that he had no cance of action

11
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Bast’n District. agrainst him, when he instituted the suit, and
une, 1521.

‘w~~ obtained the judgment, on which the present
BEDWELL’S

B esiennz SUit is brought.  That the testimony of Sed«

;- Mooxz. Well is legal, and conclusively proves, that he
could not recover in the present suit, there-
fore, his assignee cannot.

3. That the evidence shews fraud in ob-
taining the judgment. He used Sedwell’s
name, obtained the judgment on his own tes-
timony and now sues to enforce it.

The plaintiff and appellee has failed to
appear and answer in this court, and the case,
after the expiration of the legal delay, is
heard ex-parte.

I. There does not appear to be any weight
in the first objection. The principle of the
common law cited, not being recognised in
this state. An assignee may either sue in his
own name, or such as use his assignee’s name.

II. The testimony of Sedwell shews, that
the present defendant owes the money, and
has never paid any part of it. That the as-
signee paid, on the condition that he should
receive a transfer of the plaintifi™s right of
action.
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IIL. It does not appear that more was re-
covered from the defendant, than he actually
owed; indeed, the deposition of Sedwell
shews, that no more was recovered; that
there cannot be any fraud. The irregularity
of the testimony received cannot affect a
judgment which is correct, as to the claim
which it establishes.

I think the judgment ought to be affirmed

with costs.

MaTuews, J. Having consulted with the
judge who has drawn up this opinion, whilst
he was reducing it to writing, and being per-
fectly satisfied with the reasons therein ad-
duced, I have barely to say, that I concur
therein, deeming it useless to enter into any
further discussion of the cause.

It is therefore ordered, adjudged and de-
creed, that the judgment of the district court
be affirmed with costs.

Clark for the plaintifii Preston for the de-
fendant.

Vor. x. 16
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CASES IN THE SUPREME COURT
PATTERSON & AL. vs. M-GAHEY.

Judgment was given in this case, in July
1820, 8 Martin, 486, a few days before the
close of the eastern circuit. On the return
of the court, in the winter, a rehearing was
granted.

Marriv, J. We have re-examined this case
with great attention. The claimant has es-
tablished his right; and the plaintiff has not,
in my opinion, clearly shewn that the claim-
ant’s lien has been destroyed, by the mortgage
given by the defendant. It does not satisfac-
torily appear, that its object was the security
of the same debt, nor is the real state of the
accounts between the claimant and the de-
fendant shewn to have been reduced to the
sum stated by the plaintiff.

I think no alteration ought to be made in
the judgment already given.

Matrews, J. Tam of the same opinion.

It is therefore decreed, that the judgment
of this court, pronounced in July last, remain
unaltered, and be certified accordingly.

Smith for the plaintiffs, Turner for the de-
fendant, JMorsc for the claimant.
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MICHEL DE ARMAS CASE. June, 1821, §

The judges having noticed indecorous ex- Micnzr B
ARMAS' CASBS

pressions, in a written application of this gen- i
An attorpey. .

tleman for a rehearing, in the case of St suspended from

his practice, for

Romes vs. Pore, determined during the last ?St‘lglaﬁffigew
term, ante 30, requested the clerk to draw his the coust,
attention thereto. On the report of the lat-
ter, that the former declined amending his
application, an order was made, that he an-
swer for the contempt.

He appeared accordingly, admitted him-
self to be the writer of the paper, and in his
attempt at a justification, forgot himself so
far as to suggest that the court were disposed
to punish him, as the author of some publica-
tions, 1n which he had denounced, in the Am:
des loix, their declaration made in May last.

9 Martin, 642.%

Marriv, J. Considering the application to
be written in arrogant and indecorous lan-
guage, such as the law forbids us to suffer, I
think the attorney ought to be suspended

* 1t was represented, in that paper, as an assumption of
legislative powers, and as an evidence of the court’s evil
disposition towards that portien of the citizens of this state.

whose vernacular language is not the English.
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Eastn District. from his practice in this court during twelve
L June, 1821.

~  months. Part. 3.
Maraews, J. T concur in this opinion.

It is therefore ordered, adjudged and de-
creed, that Michel de Armas be suspend-
. ed from his practice in this court, for twelve
o months,
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GENERAL RULES.

During the July term, no application for a
rehearing will be received, unless the petition
be filed with the clerk, within four days after
the judgment or decree is pronounced.

The rule of this court, relative to the filing
of notes of the points and authorities in each
case set down for hearing, will after the seventh
day of October next, be amended, by substi-
tuting in place of these words, and no rehear-
ing shall be granted on any point which the parties
may have omitted to furnish, in compliance with this
rule, the words, and if any point, not stated in the
notes of either party, be made by him at the trid,
the opposite party may be allowed, if he destre 1t,
four days to answer such points in writing. 9 Mar-
tin, 641.
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July, 1821,
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CASES IN THE SUPREME COURT

ast’n District, KIRKMAN vs. WYER.
July, 1821,

ArpeaL from the court of the first district.

 WxER. Preston, for the defendant. William Wyer,
o b afidavitjs called upon as bail of the defendant, Ha-
tachinent, may pilton, to pay the amount of the judgment

be sworn 10 be-

. fore the deputy rendered in this case, in favor of the plain-

Judgmentmay ;(f°  goainst the said defendant. To exo-
be had against =]

e b iew, nerate himself from this demand: he con-
fomally st tends, first, that H. Farrie, who purports as
e assigt deputy clerk of the district court, to have re-
‘;g‘;:‘g e hon ceived the affidavit of the plaintiff, to hold the
the isg;l:)?;}leaii defendant to bail, and - subsequently to have
:fg’n‘;’;m”:fen;f& issued the writs of fier: facias and capias ad
satisfaciendum in this case, was not an officer
known to the laws of the state of Louilsiana,
or authorised to exercise the functions of
clerk of the district court. The question is,
whether the clerk of the district court is au-
thorised by law to appoint a deputy with
power to administer oaths and issue executo-
ry writs, I contend that he is not. The sys-
tem of exercising offices by deputy is essen-
tially contrary to good policy; those men
are appointed to office who are supposed to
be best qualificd to discharge the duties of

the office. They are adequately paid by the
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state, and the state expects, and has a right to
expect, the performance of those duties by
them. IfI employ a lawyer to advocate my
cause, and give him an adequate fee, he vio-
lates his trust, by confiding my case to another.
Besides, justice requires that he who does the
labour of an office should enjoy the honor and
profit attached toit. If the profits be such
that the officer can live on them, beside pay-
ing his deputies for doing the duties of the of-
fice, they are too great and ought to be re-
duced. The state in such a case pays more
than an equivalent for the advantage it re-
ceives, and the office is a sinecure. But sine-~
cures are a curse to any country and are pe-
culiarly repugnant to the spirit of our go-
vernment. My premises then are, that the
exercise of public offices by deputy, is gene-
rally opposed to good policy. contrary to jus-
tice, and repugnant to the spirit of our go-
vernment. The conclusion, I think is reason-
able, that if it be permitted in any case it
must be by express law.

Previously to the act of 1817, no one will
pretend that power was granted by law, to the
clerks of our courts to administer oaths, or
issye writs by deputy. The act of 1813, or-

Eastn Distri

July, 1821,
A aVa 4%



CASES IN THE SUPREME COURT

astn District. oanjzing our courts, declares that there shall

be sworn in the manner prescribed by the
constitution, and whose duties and functions,
until otherwise prescribed, shall be the same
which were before fulfilled by the clerks of
the late superior court. The act does not
authorise the appointment of clerks to each
5 court by the judge, but a clerk; much less
does it authorise the appointment of deputy
clerks, by the clerk. The previous laws in
speaking of the duties and functions of the
clerks of the superior court, invariably use the
term clerk, or clerks; they no where recog-
nise a deputy, nor power to perform those
functions vested in any other person than the
clerk.

The section of the act which gives part of
the power which has been exercised in the
present case, by a deputy, is, in these words,
“ That the clerks of the superior and county
courts, be, and they are hereby authorised to
take affidavits, for holding debtors to special
bail”  Aet, July 3, 1805, sce. 8. The act
which gives the remaining power, which has

, been exercised in this case, that of issuing

writs of execution, prescribes the very form
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of those writs, and in directing how they shall Ef;;’gh?gl
be signed, declares that they shall be signed, ‘o~~~
« S, H. clerk” JAet, 10th April, 1805, sec. 14, po s

The important functions exercised by de-
puty, in the present case, could not then be
legally exercised by deputy. previously to the
act of 1817. Does that act grant the power
of exercising them by deputy? It does not.
When we look at the terms of the act there
is not a donatory term contained init. It is
a prohibitory act altogether. How powers
can be granted by prohibitory terms, is to
me inexplicable. I think the English lan-
guage does not admit of such a solicism.
When we look to the object of the law, we
find that it was not to create new officers, but
to prescribe regulations of a prohibitory cha-
racter, with regard to officers already legally
created ; to prescribe the compliance with
certain formalities as a precedent condition
to their exercising the functions of their of-
fice.

The application of the law of 1817, is seen
and felt without applying it to the deputies of
clerks. It is applicable to the deputy of the
attorney-general, and to the deputies of the
sheriff, which our.legislature thought it ne- g

Vor. x. 17
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cessary to create by express statute. Our
legislature in enacting these deputies by ex-
press statute, it seems to me, have, by implica-
tion, prohibited other oflicers from acting by
deputy on the principle, inclusio unius est ex-
clusio alierius.  In numerous instances. the
legislature have given power to public offi-
cers to act by deputy. They have even pro-
vided that a deputy may be appointed to the
inspector of the levee. .Acts 1816, 112. As
to pilots, Acts 1806, 100. If they deemed ex-
press legislative provision necessary to au-
thorise so trivial an officer, to act by deputy,
is it not conclusive that an important officer
charged with our liberty and property, cannot
confide such a trust to a deputy without le-
gislative provision ?

The mode of reasoning, 1 presume, by
which they arrive at the conclusion, that pow-
er is grauted to clerks to appoint deputies,
by the act of 1817, is of this kind. The
clerks were in the habit of acting by deputy,
previously to that act, to the knowlege of
the legislature. By speaking of deputies ge-
nerally in that aet, it is presumed they intend-
ed those who were employed in practice, as
well as those who were authorised by law;
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To this I answer, that those deputies who
were employed in practice, without the pre-
vious authority of law, were wrongfully and
illegally employed, and that the legislature
cannot be supposed by implication, without
express words to sanction that which was
wrong and illegal. Indeed, 1 think I might
advance it as a sound principle, that offices ,
cannot be the result of implication, they must
be enacted by express words.

It is urged that the security in the bail bond,
cannot take advantage of the fact that the af-
fidavit was notreceived by an authorised per-
son, nor the writs of fieri facias and capras ad
satisfaciendum, issued by a person authorised
to sign them. On this point I might enlarge
much, but cannot persuade myself that it is
necessary. Our statute of 1808 makes the af-
fidavit the very foundation of the bail, of the
authority of the sheriff’ to arrest the defen-
dant. If he be arrested without an athdavit,
he is not in legal custody, but in false impri-
sonment. The bail bond, like every other
bond, must have a consideration. Its true,
consideration is the discharge of the defen-

ot R R et e
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dant from legal custody. His discharge from

the duty of the sheriff withouta bond. A
bond founded on such a pretence is therefore
without consideration, and void, both as to
principal and security.

The authority quoted from the English law,
that the security cannot take advantage of
the want of an affidavit, is not adverse to this
conclusion. By the English law, bail was de-
mandable before the statute requiring an af-
fidavit. That statute required an affidavit of
the amount of the debt, not as the foundation
of the demand for bail, or a condition prece-
dent to obtaining it, but merely as a direction
to the sheriff, as to the amount of bail. See 1
Burrows’ Rep. 332. But our law is different.
Bail could not be demanded before the sta-
tute. It is the very foundation of that process.
It requires that an affidavit shall be made as
a condition precedent to arresting the defen-
dant. Withregard to the writs of execution,
it is slill more clear, that the security may
take advantage of the want of, or defect in
them. The very condition of the bond is
that the defendant shall surrender himself in
execution. If the executions are signed by
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persons not authorised to sign them, it is the Fes's Dist

same as if no executions had been issued at
all, and no legal executions having been issu-
ed, the defendant cannot legally surrender
himself in execution. It is legally impossible
for him to break the condition of his bond. It
is therefore not forfeited, and the security can-
not be rendered liable.

The consequence of the decision, I de-
mand, is urged against it as a strong argu-
ment. The argument ab inconvencients, should
have but little weight in a question of pure
law. The consequence may be, that in
very few cases, creditors who have resorted
to the severe process of arrest against their
debtors, may be remitted to those debtors
again, instead of compelling their securities
to pay their debts for the friendly, generous
act of releiving them from prison. Some
creditors who hoped to secure their debts
from those who do not owe them, will be dis-
appointed, and compelled to resort for pay-
ment to those who do. This, in my opinion, is
a very small consideration. The evils conse-
quent on a contrary decision are far more se-
rious. The statute requiring an affidavit, to
hold to bail, was intended to protect the liber-

July, 1824,
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ty of the citizen, by the pains of perjury, from
false imprisonment. But however solemn the
asseveration of a person, to that which is false,
he cannot be convicted of perjury, unless it
be received by a person authorised to admi-
nister oaths. Now it is impossible that a court
of criminal jurisdiction, on an indictment for
perjury, could convict the accused for a false
oath, received by a person of so dubious au-
thority as H. Farrie. This court then, by de-
ciding that an oath so taken is sufficient to
held to bail, would break down the barrier
which the law has erected between the liber-
ty of the citizen, and oppression under the
forms of law.

If the act of 1817, authorises the clerk to
appoint a deputy, H. Farrie has not been ap-
pointed in the manner prescribed by that
act, nor Las he complied with those requisites
of law, which authorise him to act as a deputy.
That act requires that the acceptance of the
deputy shall be recorded on the day on
which he is presented as such, and takes the
oath of office, in the office of the clerk of the
court. The evidence shews, that this has not
been done. The third section of an act pass-
ed the Gth of February, 1815, prescribes that
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imited iurisdie- Fast'n Districg
the oath of office, of officers of limited jurisdic iy, T

tion, shall be recorded in the clerk’s office of
the parish. 'The evidence shews that fhis has
not been done.

In the next place, I have urged as a reason
for remanding the cause to be re-tricd by the
district court, that the judge of that court
compelled me to trial on Saturday, in viola-
tion of the established rules of practice of
that court, with regard to fixing ordinary
causes for trial. | am answered, that judg-
ment is demanded against the bail, by motion,
and that Saturday is fixed for the Lcaring of
motions. This court have decided in the
case of Labarre vs. Fry & Durnford, that « the
proceeding against bail is, 1 its nature, an
original action, and that the bail is entitled
to the same privileges on the trial, as if suit
had been commenced by petition. It has
every feature of an original suit, except that it
is carried on by written notice of a motion,
instead of the ordinary petition.” The court
say, further ¢ proof is required of the obliga-
tion, on which judgment is sought in the same
mauner, os in the common casc of a promis-
sory pote: judgment is given for the first time

on this preof. and an appeal lies from it tu

(T ave T
KIRKMAN
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sst'n District. this court.” The court then solemnly decide,

that the bail is entitled to a jury. They de-
cided the same principles in the case of the
State vs. Montegut and others, « that a sum-
mary proceeding must be a legal one, that
suminary and arbitrary were not synonymous
terms.” On the authority of these decisions,
I maintain that the proceeding against bail,
when contested by him, loses the character of
a mere motion, and becomes the contestatio of
the Roman law. The suit is at issue by our law,
and is governed by the rules of practice es-
tablished for other suits at issue, and is en-
titled to all the privileges belonging to them.

The last point on which I rely, in exoner-
ation of the bail is, that the assignment by the
sheriff to the plaintiff, was not proved on the
trial. I urge this point, on the supposition
that the bond has been regularly taken, pay-
able to the sherifft If the bond is legally
taken, payable to the sheriff; of course, the
sheriff must assign it to the plaintiff; in order
to enable him to recover judgment. The
question is, whether the proof of that assign-
ment was necessary on the trial. It is con-
tended that it was not, in this particular case,
because I admit the assignment by not de-
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nying it in my answer. This reasoning is
founded on decisions of this court, in effect,
that if facts are alleged in the petition, and
not denied in the answer, they are to be taken
for counfessed, on the trial. This was cer-
tainly stretching logic to its extent, especially
when we consider, that if the defendant had
filed no answer at all, the allegations in the
petition, except in particular cases, would not
have been taken for confessed. but the plain-
tiff would have been required to prove them.
But the decisions are not applicable to the
present case. In this case before the court,
there 1s no petition; there are no formal alle-
gations to avow or disavow. By answering
one thing, we do not admit others, because
they are not alleged against us. I boldly say,
no person cansee in my answer, an admission
of the assignment of the bail bond, unless he
is predetermined to see it.

It 1s next contended, that it is not necessary
to prove the execution and assignment of the
bail bond in any case. I maintain, that it is
necessary in every case. It was deemed ne-
cessary in England, from whence we derive
the principles of our bail ; because, it was in-
variably practiced. The English statute re-

Yor. x. 18
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quired, that the assignment should be proved
by two witnesses. 1 Sellon’s Prac. 176. 1t has
been the invariable practice, in this state, to
prove the execution and assignment of the
bail bond. The plaintiff seems to have deem-
ed it necessary, in the present case, in requir-
ing of me the admission of the execution of
the bond, for surely no reason can be given
why proof of the execution of the bond must
be made, if proof of the assignment can be
dispensed with. The proof of the assignment
was peculiarly necessary in the present case,
because the bond purports to have been as-
signed by a deputy-sheriff. We do not know
all the deputies of the sheriff, and could not
know, therefore, whether the bond was as«
signed or not. But one thing we do know,
which is fatal to this action, that a deputy-
sheriff cannot assign a bail bond. See Strange’s
Reports, 60, the case of Ketson vs. Fagg. In
the case already cited, of Labarre vs. Fry &
Durnford, this court have said, « that proof is
required of the obligation on which judgment
is sought, in the same manner as in the com-
mon case of a promissory note.” Now, who
everrecovered judgment as assignee of a pro-
missory note, without proving the assignment ?
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But why search for authorities in support of East'n Disti

July, 183
a principle founded on the first axiom of our W~
. . KirgmAN

law of evidence. ¢ He who claims the exe- 5.

cution of an obligation, must prove it.” Cwv.
Code, 304. A record of court, or notarial act
under seal, proves itself. A bail bond is nei-
ther. The sheriff’s officer is obliged to re-
ceive it, in whatever placé he arrests the de-
fendant, if security is offered.

There is still another ground on which I
rely with considerable confidence, for the ex-
oneration of the security. In my opinion, the
bond in the present case, was not taken in
pursuance of the statute. If so, it is void.
See Pennington’s Reports, I beseech the
court to examine, attentively, the 10th section
of the act of 1808, under which this bond was
taken, and decide this point. This bond is
payable to the sheriff and assigned by him.
That act does not authorise the sheriff to take
the bond payable to himself, and the fact,
that nothing is said of the assignment, proves,
conclusively, that the statute contemplated a
bond, payable to the plaintiff, of which no
assignment was necessary. 'The act declares,
that if the condition of the bond shall appear
to be broken, judgment, thereon shall be ren-
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dered against the security. If the legislature
had intended, that the bond should be taken
payable to the sheriff, they would have declar-
ed, that the bond should be assigned, or that
judgment should be reudered in favour of the
sheriff, for the use of the plaintiff

I am supported in this construction of the
10th section of the act; by its comparison with
the 13th section, relative to the prison bounds,
The 13th section declares expressly, that the
bond shall be given to the sheriff ; the 10th
does not ; the 13th section declares, expressly,
that the bond shall be assigned; the 10th
does not. So the 12th section of the act of
1805, commonly called the ne-exeat law, ex-
pressly declares, that the bond shall be taken
payable to the sheriff, and shall be by him
assigned. So the English statute prohibited
the sheriff' from taking the obligation to any
person, only himself, and by the name of his
office. 1 Sellon’s Practice, 128. If our legisla-
ture had intended to follow these statutes in
principle, they would have followed them in
words. But by prescribing a bail bond, with-
out mentioning to whom payable, they mani-
festly intended, that it should be taken pay-
able to the person interested, the plaintiff in
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ihi 1 1f East’n Distrief
the cause, by prescribing a bond on which, if Sy, 101,

broken, judgment should be rendered for the w~~ '3
plaintiff, they manifestly intended a bond el
to which the plaintiff was obligee. Such a W
bond has not been signed by my client, and
however he may be sued on his contract with
the sheriff, he cannot be prosecuted by mo-
tion, as bail of the defendant. )
If the objections I have made to the demand
of the plaintiff, render this a doubtful case,
surely the court will incline in favour of my
client. In every case, melior est conditio possi-
dentis, and how much more so in the present
case, when my client is called upon to pay the
debt of another, merely on account of theex-
cess of his generosity. Itis true, I have insisted
upon strict law, but this court will not depart
from strict law, nor permit ministerial officers
to depart therefrom. If they do, they at once
cut the cable on which every man in the com-
munity has anchored his fortune, and launch
us into an ocean of lawless uncertainty, whose
shores we shall never see,

Livermore, for the plaintiff. It is objected,
that the plaintiffis not entitled to a judgment
against the bail. because the affidavit was
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E ast’n District.
e Do sworn to before the deputy clerk, and be-

caus?, the writs of £. fu. and ca. sa. were signed

s by him, and not by the principal clerk. On

' the first ground it is contended, that the bend

is void ; and on the second, that the condition
has not been broken.

With respect to the first objection, I will

v { notdeny, that the power to administer an oath,

{ - being a judicial act, cannot be extended to

mere ministerial officers, except by express

provision of law. Clerks of courts are pro-

perly ministerial officers, and are not compe-

tent to administer oaths, except in the pre-

sence and under the direction of the court.

But the power to take affidavits, in certain

cases, is given to them by statute. As minis-

terial officers, have they not a right to act by

deputy? Generally, this is a right attached

to ministerial officers, and it is a right which

can only be confined by statute. The right

of a sheriff to appoint a deputy, 1s incident to

his office. 9 Rep. 49. And although this right

has been sanctioned by an act of the legisla-

ture, it does not follow, that he would not

have had the right, independent of that act.

; We find, that in the superior courts of West-

minster-hall, most of the clerks have deputies.
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Here they have been always known, and E‘.i;;z;,ll)éset{
have been considered as duly authorised to o~ ~7%
act for the clerks. The act of 1817, sec. 27, o
¢oncerning the practice of the courts, ex- e
pressly recognises them, and requires, that
they should be sworn, and a record made of
their appointment and acceptance. It is said,
that this action applics only to the deputies
of the sheriff and of the attorney-general.
The statute speaks of-the deputies of « officers
of the courts.” This must mean more than
the sheriff, for he 1s but one; and I find no
statute which gives to the aftorney-general
the power of appointing a deputy. His oflice
is neither judicial nor ministerial ; but itis a
trust and confidence which he caunot transfer.
Supposing then, the appointment to be legal,
I submit it to the court, whether the power
given by statute, to the clerk, to take affida-
vits, must not be cousidered as extending to
his deputy.

But, supposing the affidavit to be insuffi-
cient, or that there was no afhdavit, the ob-
jection cannotl be made in this stage of the
proceedings. The object of the act, in re-
quiring an affidavit. is {o save persons from

vexatious arrests, hy requiring some proof, k
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ﬂf;:ghl)llstﬁ“ that something is due. It is a provision, in-
¥~~~ troduced for the defendant’s benefit, and may
T, be waived by him. If arrested without an
affidavit, or upon an insufficient affidavit, he
may apply to the court to be discharged, or he
may give bail, and apply to have the bail
bond delivered up to be cancelled. If we do

neither, he*admits the previous proceedings

i
b

to be regular. Upon this application he would
be entitled to his discharge, because there
would be no evidence of the debt. But if he
appear and plead, and the cause proceed to
a final judgment against him, the debt is then
established by the highest evidence. The
acts of 1805, and 1807, 1 Martin’s Dig. 474,
480, being in pari materia, may be resorted to,
for the purpose of interpreting the act of 1808,
and to shew that the intention of the legisla-
ture, in requiring an affidavit, was merely to
satisfy the court of the existence of the debt.
By the two first of these acts, the defendant
was permitted to shew, by evidence, that the
facts stated in the aflidavit were untrue, and
to be discharged upon proving this to the sa-
tisfaction of the judge. But if he suflered the
proper time to pass, he is precluded. Upon
the trial of a cause, if a deposition be offered
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in evidence, which has not been properly
taken, it will not be admitted if objected to,
for it is no evidence; but if no objection be
made at the time, the party against whom it
is offered, will be precluded from shewing this
on motion for a new trial, or upon an appeal.
This question has been expressly decided in
England, upon the statute, 12G. L. ¢.29. This
statule requires, that an affidavit shall be made
of the cause of action, and that the sum
sworn to shall be endorsed on the back of
the writ, « for which sum or sums so endorsed,
the sherifl, or other officer, to whom such writ
shall be directed, shall take bail, and for no
more.” Upon this it has been held, that the
bail bond is not avoided, where there is no
atfidavit of the cause of action, or the sun.
sworn to is not endorsed on the back of the
writ, or the sheriff takes bail for more than
the sum sworn to and endorsed on the writ.
1 Burr. 330. 2 Wilks. 69. 1 H. Black. 76. But
the court will discharge the defendant on mo-
tion, if made in proper time. I am unable to
comprehend the distinction which is attempt-
ed to be made between the English statute
and ours. Before the act of 1808, the defen-
dant could not be held to bail without proof
Vor. x. 19
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Fuly, 1921, of an intention to depart from the territory;

.~ and by that act, an affidavit of the debt was
| Jmionax required. After the statute of 12 G. L an affi-
W, davit of the debt, and an endorsement of the
sum sworn to was required, in order to au-
thorise the sheriff to take bail, and the sheriff
! was prohibited from taking bail without the
affidavit and endorsement. Whatever legal
power, therefore, the sheriff had before the
statute was taken from him, and the arrest of
the defendant, where the provisions of the
statute were not complied with, was as illegal
as if bail had never before been required.
This is proved by the discharging of the de-
fendant on common bail, for want of a suffi-
cient affidavit. How can the aflidavit requir-
ed by our statute, be considered as a condi-
tion precedent, more than the affidavit requir-
ed by the English statute? It is said that
the affidavit is the very foundation of the bail.
This is a mistake. The debt is the founda-
tion, and the affidavit is merely required as
evidence. This, like all other evidence, may
be dispensed with by tlie party against whom
the evidence is required. As to the doctrine
of want of consideration, the gentleman ought
to know, that it has no application to bouds,
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Another objection taken to this bond is,
that it is made to the sheriff, and not to the
plaintifit. The bond required by the act is
a bail bond; and when the legislature speaks
of bail bonds to be taken by the sheriff it
must be presumed, that it is with reference
to the system of laws from which they have
been introduced, and that a bond to the she-
riff, by his name of office, is the bond intend-
ed. Besides, it is a setiled rule of law, that
courts will not decide against along course of
practice, unless that practice be most clearly
against law.

The above are the only objections which
go to the right of the plaintiff to recover from
the bail. These which remain to be consi-
dered, respect only the right to have the pre-
sent judgment affirmed, and the real purpose
of the defendant, Hamilton, which is delay.

It is said, that the condition of the bond has
not been broken, because no writs of execu-
tion have been issued. The condition of the
bond is, ¢ that in case the defendant in action,
shall be cast in said trial, that he will pay,
and satisfy the said condemnation of the court,
or surrender himself in execution to the
sherifft” 'The objection is. that no legal cxe-

East'n District, ‘38
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for the defendant to have surrendered him-
self in execution. 1 believe, however, the
defendant might have surrendered himself in
execution, even if no writ of execution had
beeu issued. The writs of fi. fa. and ca. sa.
were signed by the deputy clerk. The issu-
ing of these writs. is a mere ministerial act, and
as such, may be done by deputy. Great stress
is put on the circumstance of the legislature
having prescribed a form for the writ of fierie
Jacias, and that it is to bé signed «S. H. clerk.”
Whereas, the fi. fa. in this case, is signed
« H. Farrie, dy. clerk.” Independent of the
act, the signature of the clerk would not be
required. The writs of fi. fu. and ca. sa. are
borrowed from the common law, and we find
from the form given by Blackstone, that they are
not signed by any clerk, but tested by the
chief justice. This, and the seal of the court,
mark their authenticity. The form of the writ
of capias ad satisfaciendum is not given by our
legislature, nor is it required that it should
be signed by the clerk. The question concern-
ing the appointment of a deputy clerk, cannot
be material in this instance; for the validity
of the fi. fa. cannot be brought in question in



OF THE STATE OF LOUISIANA,

] i i i Easthn Districty
this stage of the proceedings. It is sufficient e T

that a writ of ca. se. has regularly issued after ‘o~~~

the lapse of time allowed, and that it has been
returned non est inventus. If the writ of ca. sa.
issued irregularly, it might have been quashed.
But it is too late to contest its regularity af-
ter the return.

It seems, however, that this cause was tried
on Saturday. Itis not alleged that any injury
was sustained by the defendant on that ac-
count, except in point of time. But delay was
wanted, and the refusal to grant it is alleged
as an act of tyranny and oppression. The
observations of the court, in the case of the
State vs. Montegut, are quoted, to shew that
summary and arbitrary are not convertible
terms ; but certainly summary and dilatory
are not synonymous. The arguments of the
court in Labarre vs. Durnford, are also quoted.
The arguments of the court are to be consid-
ered with reference to the matter before them.
In Labarre vs. Durnford, the question was,
whether the bail was not entitled to a jury to
try a fact in issue between the parties. It is
true, that injustice should not be done in sum-
mary proceedings. and that where good cause
can be shewn for delay, it should be granted,
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v ‘@~~~ game privileges on the trial as if the suit had
i Kmemax

i been commenced by petition. « But it does
not follow that he is entitled to have the cause
tried in the same order as other causes.” The

; act gives to the plaintiff the right to have judg-
i ment, on motion against the bail, after ten

days notice. Upon the expiration of the ten
days, the bail may appear and shew cause
why judgment should not be rendered against
him, and it would be the duty of the court to
decide immediately upon the matter, unless
some good cause could be shewn for putting
off the hearing. Can the prayer for a jury
have any further effect, except so far as is in-
eidental to the summoning and return of a
jury ? Certainly it would defeat the intention
of the legislature to sustain this objection.
The next objection is, that the assignment
of the bail bond, was not proved. The bond
purports to be assigned by the sheriff, and is
returned with the writ, as is prescribed by the
act. 'The assignment of the bond, and the re-
turn are by the same deputy, and the bond thus
returned, with the assigninent on its back, has
always since remained in the custody of the
rourt. ag a part of the record. Under these
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circumstances, I conceive that the highest Eastn District

evidence of an assignment of the bond is be-
fore the court; and that the English rule,
which requires proof of the assignment by
witnesses, is not applicable to this case. The
difference is, that here the bond makes part
of the return; whereas in England it remains
in the sheriff’s possession until it be assigned.
Certainly there is prima facie evidence in this
case, that the bond has been assigned.

A further answer to this objection is, that the
assignment was not in issue betwecn the par-
ties. Evidence is to be applied to the issue,
and what is not disputed need not be proved.
The statute requires proof of the breach of
the condition, even where the bail makes de-
fault; and this is proved by the sheriff’s re-
turn upon the ca. sa. In case the bail did not
appear at the expiration of the ten days, the
plaintiff would nol have been obliged to prove
the execution of the bond, the assignment,
nor any thing else, but that the condition had
been broken. But the bail may appear and
answer, may deny that he executed the bond,
may shew that he was a miror, under curator-
ship at the time, or that the ca. sa. has not been
returned. or any other matter which may shew

July, 1821,
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g Eastn District. {hat he is not liable; and any matters of fact
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& '~~~ which he may put in issue, he is entitled to

3 ng[m have tried, and by a jury ifhe please. He

Wess. cannot, however, require the plaintiff to prove
any fact which he does not deny. The only
matter put in issue by the answer in this case
is,whether W. Wyer did execute the bail bond,
and whether that bond be good or void. Itis
substantially the plea of non est factum. Under
this plea the plaintiff has only to prove the
execution of the boud, and need not prove the
writ or the assignment by the sheriff.  Peake’s
Ev. 269. The defendant contends, that the
assignment by the sheriff must be proved in
the same manuer as the endorser of a promis-
sory note is bound to prove the hand writing
of the first endorser, upon the general issue of
non assumpsit, or nil debet. 'The cases are very
different. The rules of evidence upon this
subject of proving the hand writing of the first
endorser arc taken from the common law;
and that proof is required by the same rule of
evidence, being applied to the pleadings.
The plea of non-assumpsit not only denies
the making of the note, but also the title of
the plaintiff.  If the note has not been endors-
ed to him, then the law raises no assumpsit
from the defendant to him,
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The last ground of defence is, that a deputy
sheriff cannot assign the bail bond; and to
prove this, a case in Strange is cited, which
proves the precise contrary, for it is there
laid down, that the under sheriff may assign
the bond in the sheriff ’s name, but that the
under sheriff’s clerk cannot. The under
sheriff’ is the sheriff’s deputy, and all official
acts of the sheriff may be done by his deputy.

Martiv, J. This is an action on a bail bond,
against the original defendant and his bail;
there was judgment for the plaintiff, and the
defendants appealed.

They contend that the judgment ought to
be reversed.

1. Because, in the original suit, the oath
required by law, previously to the defendant
being held to bail, was not made before the
clerk, or judge of the court, or any person au-
thorised by law, to administer it; consequent-
ly bail was irregularly required, and the bond
is void. So no legal fi. fu. or ca. sa. issued,
therefore, the bond, if not void, is not broken.

2. Because, the present suit was fixed for
trial, and tried contrary to the rules of the
district court.

Vor. x. 20
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Eastn Distiict. 3, Because, the assignment of the bail bond
July, 1821.

@~~~ was not proved.
Kirkman
v,
e 1. The plaintiffand appellee replies that
the oath was properly taken before the depu-
ty of the clerk of the district court, and if
this was irregular, the objection is taken too

late.

2. The rule of court, alluded to by the de-
fendants. does not apply to the present case,
and the plaintif had a right to have a jury
impannelled instanter.

3. The assignment is admitted by the plead-.
ings ; the only issue being bail or not.

4. If it ought to be proven, this ought to
have been required in the district court, and
a non-suit claimed. After a general verdict,
every thing requisite must be presumed to
have been proved.

5. The present suit is under the act of
1808, 16, sec. 10; no assignment, or at least
no proof of it is required, and the court is di-
rected to give judgment, on proof of the breach
of the condition. This act differs from that
of 1805. If the plaintiff’ objected to the suf-
ficiency of the bail, he was required to file his
objection within ten days. If none were filed.
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he was precluded from any recourse against 2758 o oet

the sheriff, and the bond was assigned. Un- o~
. . y KIRKMAN

der this act, the proceedings are for the be- s,
WYER.

nefit of the sheriff, as well as the plaintiff.

" I. Clerks of courts have had deputies ever
since the establishment of the American go-
vernment in this country: and the act of 1817,
appears to have recogosied such deputies.
The clerk and the sheriff’ are the only offi-
cers which the legislature may have had in
view under that act. 'The atlorney-general
is not an officer particularly attached to any
court. It seems to me, to be too late now to
call in question acts done by a deputy clerk.

A deputy clerk may do all acts which his
principal can; the administering of an oath,
though pretty generally done by a judge, does
not seem of itself to be an act strictly in the
proviuce of a judge. He pronounces a formula.
and certifies that the party swears: this certain-
ly is not exclusively a judicial act, and does
not require the exercise of more judgment
than many acts performed by ministerial offi-
cers. [ think the affidavit was legally taken
by the deputy clerk.

There were aregular f. /i, and ca. sa. in
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. Bastn District. the cause. Such writs may be issued by a

deputy, and when he pursues a form preserib-
ed by law to his principal, he foliows it mutatis
mutandis.

The entry on the record, that the person
acting as deputy clerk, was sworn as such, and
his deposition, that he has constantly acted as
such, shew him to be deputy clerk de facto,
and his acts as such are entitled to credit. even
if an informality was shewn in his appoint-
ment,

H. Judgment is taken, according to law,
against bail on motion. Insuch a case like
that of a rule against syndics, why they should
not be ordered to pay a sum of money, the
proceedings are in a summary way; that isto
say, a trial or hearing is without a formal set-
ting down of the cause, but the party at the
trial or hearing has every advantage which is
enjoyed in a case commenced by petition,
Meeker’s ass. vs. Williamson & al. syndics. 7
Martin, 315. I think the case was regularly
brought on.

HI., There was not any need of the proof of
the assignment of the bond, as the general
issue was not pleaded, and the assignment
was not depied.
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I think the judgmeut should be affirmed with Ea}"‘:?&;};“-‘

costs. ¥ oV,

KIRKMAN -
vs.
‘WYER.

Marnews, J. The grounds relied on by
the appellant for a reversal of the judgment
are: 1. Want of authority in the deputy
clerk, to administer the usual oath on which
bail may be required. 2. A violation of the
rules of the district court,in the trial of the
case against the bail, and want of proof of the
assigninent of the bail bond by the sheriff:

I believe it may be laid down as an undeni-
able fact, that the clerks of the different courts
of the late territorial government, were in the
constant habit of acting by deputy, wherever
their convenience required it. The same
practice has prevailed under the state govern-
ment; without its legality or propriety having
been ever before called in question. It has
then becn a custom coeval with the American
government of the country, and even were we
to allow that it originated in error, the maxim
would then (if in any case) apply that commu-
nis error fucit jus. I am of opinion with judge
Martin, that this custom has been sanction-
ed by the legislature in the act relative to de-
puties of the officers of our courts.
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Being satisfied with what has been express-
ed on the subject of the right of a deputy to
perform all the duties which may appertain to
the office of his principal in conformity with
the general rule, that qui facit per alium, facit
perse,and also with that part of judge Martin’s
opinion, which relates to the trial of the case
in the court below. Ishall barely remark that
as the execution of the bond is not denied, or
rather seems to be admitted, on the part of
the bail, the plaintiff was not obliged to prove
the assignment of the sheriff  See Peake’s
Evidence, 269,

It is therefore ordered, adjudged and de-
creed, that the judgment of the district court
be affirmed with costs.

DE ARMAS CASE, ante 123.

Mazureau, the attorney-general, as amicus
curiee, made application for a rehearing, in this
case, on the following grounds.

1. The decision is, to all intents and pur-
poses, a definitive judgment. No appeal can
be had against it.

As snch, it ought to contain a reference to
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rendered. N\
. . . De A
Now the truth is, that it refers not particu- v

' 3
larly to a law, but generally to the third Par-
tida, which contains 616 laws.

Which of them is the particular one that is
referred to?

It is obvious, that the requisite of the con-

stitution hds not been complied with. .45
The necessary conclusion 1s, that the deci- .
sion is null, as- being unconstitutional. Con-
stitution of the State, sec. 2, art. 4. 4 Martin, 463.
2. The offence of contempt is unknown to
the Spanish laws.
Advocates were bound to be modest; to
address courts in a respectful manner and
language.
They could be suspended for divers causes;
but those causes are all declared and enume-
rated in different laws; and constitute each a
separate offence. 'They are no where de-
scribed under any general name or appel-
lation. And an appeal was allowed of the
judgment that ordered the suspensien. Vil
ludiego, 250, n. 26.  Partida, 3, 6,7, 11, & 12.
3. The Spanish law forbids the judges to

suffer lawyers to speak to them in an insolent
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manner; but, in that respect, the law 1is not

w~~  penal. It only contains instructions to the

- D ARMAS’

judges, in order to save them from incurring
contempt. Partida, 3, 4, 8. Villadiago, 251,
n. H0.

With the same motive, the law forbids alse
the judges to live with any advocate or no-
tary, Recopilucion de Castilla, 6, 2, 59.

It cannot be said, I suppose, thit the law-
yer or advocate, who is suffered to do either
the one or the other, is guilty of contempt.

The judge’s duty ‘is to forbid it; and if it
is persevered in, then, but not until then, the
provision of the Part. 3,6, 7 may be applied;
not as a punishment for contempt, but as a
punishment for the breach of a positive and
particular law.

4. Admitting the offence of contempt to be
known to the Spanish laws, and thereby pu-
nished in the manner laid in the decision of
this honourable court; the statute of the state
has. with respect to the punishment, repealed
the Spanish laws.

The true rule is, I believe, that the new
laws, providing on the same subjects as the
old ones, in a different manner, repeal them
virtually. ’
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This holds chiefly in penal cases; for the
same offence cannot be punished in two dif-
ferent manners.

The rule besides, is laid down and put into
practice in the Recopilacion de Castilla. 2,1, 3.

Now, De Armas was, according to the rule
made by the supreme court against him, charg-
ed with the offence of contempt, and from the
judgment, passed after hearing him, it appears
he was found guilty of it.

An offence of that description ean only be
punished by fine and imprisonment. See an
act to organise the supreme court, &c. passed
on the 10th of February, 1813, sec. 13.

Martin, J. observed that the rehearing was
not prayed for, with the hope of shewing the
absence of guilt in the defendant, nor on the
ground of the punishment inflicted being ex-
cessive.

1. That the case relied on by the counsel,
Gray & al. vs Laverty, 4 Martin, 436, in order
to establish his first position, (viz. that the
judgment of this court is unconstitutional and
null; the reference being only to the third
Partida) proves the contrary proposition, even
in the case of a judgment, which contains no

Vou. x. 21
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P Fostn Disrict. peference.  « When it (the reference) is not

made, those who are to pass on the conduct
of the judge, in case he may be prosecuted
therefor, may make a strict enquiry; but a
court who is required to reverse a judgment,
may fairly conclude, even when the reference
is obvious, that it was impossible for the judge
to make 1t, on the score of his having been
ignorant of it. So, a good judgment, rendered
according to the light of the judge’s under-
standing, must be supported.”

The absence of any reference at all does
not, therefore, render the judgment null.

The judge may not be ignorant of the law
on which he pronounces; he may well re-
collect the very words of it, and yet not re-
member the number of the chapler, nor the
page of the text; and the volume containing
it may be out of his recach. There are certain
parts in the state, in which a particular vo-
lume, containing the textual law on which a
judgment is grounded, may not be within a
circle of one hundred miles. Will it not suf-
fice there, that the judge should refer to the
particular law, by quoting its very words, or
referring to the particular volume which eon-
tains it ?



OF THE STATE OF LOUISIANA. 163 8

The framers of the constitution foresaw Eastn District,
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this, and required the reference to the par- o~~~

. . . DE Armas’ -
ticular law, as often as it may be possible; "~ case..
but the reasons in all cases.

¢ The ignorance of a particular law.,” said

the court, in the case quoted by the counsel,
“ is possible, in a judge not bred to the pro-
fession; it may exist even in those who are;

]
i
i
1
1

but it cannot be presumed, that a judgment
was rendered, without the judge knowing the
reasons which determined him.” /d. 464.

In the present case, the law on which the
judgment is grounded, is referred to by the
volume which contains it, the third Partida,
and by its contents, w»iz. that which forbids
the judges to suffer the arrogant and indeco-
rous language of lawyers; and the clerk as-
sures us, he informed the defendant, when he
permitted him to take a copy of the judgment,
that the court had made enquiry for the vo-
lume, and finding that it was not within its
reach at the moment, observed the reference
might be extended at leisure.

2. That contempt of court is an offence
noticed by the Spanish law. Judges are di-
rected so to demean themselves, that their
authority may not be contemnecd: gue no les
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nasca en despreciamento. Part. 3, 4, 8; as Lopez
expresses it, quod honori suo contemptus non ge-
neretur; or according to the Roman law, ne
contemni patiatur. ff. 1, 18, 20. « This,” pro-
ceeds the Partida, « would be, if any one was
to argue before them with arrogance, con so-
bervia. Loco citato.

Lawyers, who demean themselves contemp-
tuously before the court, may be suspended.
The laws, cited by the counsel, contradict his
assertion, that the causes, for which suspen-
sion may be pronounced, are all declared
and enumerated in different laws, and no
where declared under any general name or
appellation.

If the judge, by his sentence against any
lawyer, on account of his ill fame, or any
other just cause, o por alguna razon derecha,
forbid him to practice, he will no longer be
permitted to practice. Part. 3, 6, 11.

If the judge forbid any lawyer to practice
before him, for any just cause, por alguna razon
derecha, during a fixed period: as if the law-
yer be tedious, contradictory, or for speaking
too much, or for any other like cause, for al-
guna razon semejante destas, henceforth he may
not practice. Payt, 3, 6, 12.
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Lawyers should not interrupt each other,

of any improper or indecent expressions, &ec.
Those who conduct themselves, as is here
ordered, are to be treated with respect, and
listened to by the judge; and he may prohibit
those from speaking before him, who conduct
themselves otherwise : e a los que contra esto
feciessen, puede les defender, que no razonen ante el.
Part. 3, 6, 7.

3. That the Spanish law, which thus for-
bids the judge to suffer any contempt of his
authority, is a penal one. For it cannot be car-
ried into effect without inflicting some pe-
nalty. And a lawyer guilty towards the court,
of any contemptuous action, expression or
gesture, may be instantly punished, by sus-
pension, at least; and nothing, as is gra-
tuitously asserted, requires the judge to for-
bear punishing, till the offence be repeated.

4. That no statute of this state has repealed
those parts of the law of Spain, which author-
ise a court to punish the contemptuous be-
haviour of a lawyer, by suspension.

A statute is said to repeal a former one,
when it is contrary thereto in matter. Leges

posteriores. priores CONTRARIAS abrogant. Tt is

K, }"
FEast'n Distriet,
July, 1821, -



& -
b Bast’n District,

TNJuly, 1621,
Nt
" DE ArRMaS’
CABE.

CASES IN THE SUPREME COURT

not enough that the latter statute be different
in its matter, it must be contrary.

The statute of 33 H. 8, 3, provided, that
any examined before the king’s counsel, who
confesses treason, shall be tried in the county
where the king pleases, and it was held to be
repealed by that of 2 Ph. and JM,, which di-
rects that all trials for treason, shall be ac-
cording to the common law. 11 Co. 63, a. The
reason is apparent; for the latter statute di-
rected that all trials for treason, which in-
clude those of persons mentioned in the
statute of Hen. 8. should be in the course
pointed out by the common law, and this was
contrary to the provision of the statute of . 8.

A statute i1s also said to repeal a former one,
where it enacts a thing inconsistent with it.

So the statute of 1 Ed. 6,2, which provided,
that « process shall be in the king’s name,”
was held to have been repealed by that of 1
and 2 Ph. and M. 2, which provides, that « all
ecclesiastical jurisdiction of bishops, &c. shall
be in the same estate as to process, as it was
in the time of H.8.” For the two provisions
were inconsistent. 12 Co. 8. ,

But though the provision of the latter
statute be different, if they be neither ¢Qntr5-
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ry nor inconsistent, the former statute is not
repealed.

As if by a statute, an offence be made in-
dictable at the quarter sessions, and a subse-
quent one makes the same offence indictable
at the assizes, the former statute is not re-
pealed; because the provisions of the latter
are neither inconsistent, nor contrary with
those of the former. Both statutes then may,
and ought to stand in force, and the quar-
ter sessions and the assizes shall have con-
current jurisdiction. 1 BI. 89, 90.

And if the two statutes may be reconciled
together, the former shall not be held to be
repealed.

So the statate of 16 R. 2, 5, providing that
a person attainted on a premunere shall forfeit
all his land, was held not to repeal the statute
de donis as to land in tail, against the issue in
tail. 11 Co. 636.

The statute of 5 ElL 4, which provided that
none should use a trade, without being an ap-
prentice, was held not to repeal the 4 and 5
Ph. and M. which directed that no weaver use,
&c. 6 Co. 196.

The statute of P. and JM. directed the for-
{eiture of any woollen cloth or kersies, wove
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by any person not an apprentice, or not having
exercised the trade for seven years. That of
Elzabeth repealed « all the statutes, hereto-
fore made, and every branch of them, as touch
or concern the hiring, keeping, depending,
working, wages or order of servants, workmen,
artificers, apprentices and labourers, or any
of them, and the penalties, and forfeitures
concerning the same, shall be, &c. repealed,
utterly void, and of none effect.”

Yet Cogeril, having had judgment for a for-
feiture, under the statute of P. and M., Plash-
Jield, the defendant, brought a writ of error to
reverse it, on the ground, among others, that
the statute relied on was repealed by that of
Elizabeth ; sed non allocatur.  For, looking into
the statutes, they may stand together; and it
was said that a latter statute in the affirmative,
shall not take away a former act, and the ra-
ther, if the former be particular, and the lat-
ter general. Grifin’s case. 6 Co. NNe.

This case places the rule (that where the
legislative will has once been expressed, its
binding force shall continue till it be unequi-
vocally recalled) in the clearest point of view.
For, in the preamble of the latter statute, the
intention of parliament is formally expressed,
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that «the substance of as many of the said E

laws (the former) as are meet to be continued,
shall be digested and reduced into one sole
law and statute.” « Clothiers, woollen-cloth
weavers, cloth-workers, are mentioned as
tradesmen, who are the particular objects of
the statute.

In the criminal law, where the utmost ri~
gour prevails against the extension of offences,
and punishment 1s so strictly guarded against,
(we find it established by numerous decisions)
that a positive statute does not repeal the
common law, and the state prosecutes either
on the statute, or at common law.

The 19th section of the first judicial act of
1813, provides, that the superior courts shall
have authority «to punish all contempts by
fine, not exceeding fifty dollars for each of-
fence, and also by imprisonment not exceed-
ing ten days.”

Now, here are no negative words. The
substance of the new act may well stand with
that of the Partida. The two provisions are
not contradictory, and may fairly exist to-
gether.

The above provision is literally copied
from the 17th section of the act of 1305, chap-

Vor. x. 22
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ter 26, 2 Jdartin’s Digest, 116, which gave au-
thoritly to the superior court of the late terri-
tory of Orleans, to punish contempts. Yet
that court did not think, that the authority
given them by that act, deprived them of the
power of striking off attornies from the roll,
much less of suspending them. See judg-
ments of that court, 1808, 1812, and 1 Martin,
129. 2 . 305. X

Judge Morcau and Mr. Carleton, the two
gentlemen, who under an act of the legislature,
have lately published, The laws of lus Siete
Partidas, which are still in force, in the state of
Louisiana, have preserved the laws of the
third Partida, under consideration, as unre-
pealed by any law of the state.

Indeed, who can say that a Spanish judge
would consider as incompatible, the authority
given him by the third Partida, to suspend a
lawyer who iudulged himself with indecorous
language towards him, and that of sending to
prison any other individual taking the same
liberty.

The judges of England do not think their
power of punishing contempts of their autho-
rity, by fine aud imprisonment, incompatible
with that of punishing by a suspension, such
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attornies as are not restrained by a sense of Fastn District,

duty, from the indulgence of angry passious
in the exercise of their functious, in the pre-
sence of a court.

In what state of this union are the two
powers cousidered as incompatible ?

That nothing was said of the law of the
Recopilacion de Castillo. which forbids judges to
live wich any wdvocate or notary—it eot being
easy to discover in it any bearing upon the
question under cousideration.

That, upon the whole, after a most minute
ibvestigation of the reasons adduced by the
couusel, nothiug was discovered in them that
gave rise to the least doubt, and consequent-
ly no rehearing ought to be granted.

Matuews, J. said that he assumed it, as
incontrovertibly true, that according to the
Spaunish laws, an advocate may be punished
by suspending him from the exercise of
his profession, before a court which he has
offended by arrogant and contemptuous he-
haviour. And that these laws (so far as they
are not repenled by the legislative authority
of ithe late territovinl and the present state

government) establish rules of proceediug in
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all cases similar to that of the present. In
opposition to the correctness and legality of
our proceedings against the offender in this
case, it is contended, that the laws of Spain,
on the subject, are virtually repealed by the
17th section of the judiciary act of 1813, in
which it is declared. that «the supreme court
shall have power to punish all contempts by
fine, not exceeding fifty dollars for each of-
fence, and also by imprisonment, not exceed-
ing ten days.” To ascertain whether this
provision of the act abrogates and repeals all
former laws authorising punishment for con-
tempts, it is necessary to resort to known and
established rules of abrogation and repeal.
The first is, that old laws are abrogated and
repealed by those which are posterior, only
when the latter are couched in negative terms,
or are so clearly repugnant to the former. as
to imply a negative. Second, a particular
law is not repealed by a subsequent general
law, unless there be such repugnaney be-
tween them, that they cannot both be com-
plied with, under any circumstances. Thirdly,
if many laws be made on the same subject,
which are not repugnant in their provisions,
they ought to be considered as one law and
so construed.
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The slightest application of these rules, to
the case under consideration, will shew most
evidently, that the Spanish laws, which
relate to the deportment and government of
advocates, are not repealed by the act of the
legislature relied on as having produced this
effect. So far as it relates to punishment for
contempts, it is not couched in negative terms,
nor i1s the matter contained in it, so repug-
nant to former laws, as to imply a negative.—
The law which forms the rules of conduct for
advocates, and provides the necessary sanc-
tions for keeping them orderly and decorous,
and preventing insults and contumely to courts
of justice, is particular, being limited to a cer-
tain class of citizens; the section of the act
cited, is general, and relating to all persons,
and the provisions of both may be easily com-
plied with. Considered as one law, providing
for different things, there is clearly no repug-
nancy between the special and general inact-
ment, and each ought to have its due effect.

Is it not a sound legal axiom that there
can be but one kind of punishment, for one
and the same offence? Contempts committed
by persons who do not stand in any particu-
lar relation to the court, may be punished by
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East’'n District. : e e and im-
July, 1821. fine or imprisonment, or by both fi

-~ prisonment. An officer, such as an attoruey

“DE Armas’ . . .
CASE. and counsellor, is punishable by suspension,

from the exercise of the functions of his oflice,
in the court which he has offended by arro-
gance and contempt; and when the offence,
as in the present case, has been commitied,
under colour of his profession. I think it most
proper, that he should be punished inrelation
to his office.

As the judgment is not complained against
on account of the severity of the punishment,
it is useless to express any opinion on that
matter.

LECESNE vs. COTTIN.

Anappeallies  AppEAL from the court of the first district.
from the dis-
charge of a rule

onthe sheiiff, to - NJyppyy, J. This case was before us last

shew cause why

he dous not re- gpyring, and remanded to the district court. 9

lease attached

property. . ity ¢ 3
The saniches vHIaTtin, 424, Soon after its return there, the

pasaisht 010~ Jefendant’s counsel suggested, that the sheriff

tain fupds at-
pachedin s had, at the defendant’s request, been furnish-

hands, thoug

he dit not ex- i : . s .
pressly adit his ed with an alias attachment; and 2 bond, with

bavimg any— gyfficient sureties for the perfermaunee of he

having neglect-

edtoanswe. - judgment, having been tendered him, he had



OF THE STATE OF LOUISIANA.

refused to release the attachment, whereon a F

rule was obtained, that the shenff shew cause
why he refuses to release, according to the
11th sec. of the act of 1805, and the 3d of
that of Jan. 28, 1817.

After argument, the rule was discharged ;
the court being of opinion that there was no
specific property attached, susceptible of be-
ing delivered on bond: nothing being attach-
ed but rights and credits, which, in their na-
ture, are untangible, and therefore not sus-
ceptible of being bouded. From this deci-
sion the defendant appealed.

The plaintiff and appellee contends :—

1. That the decision is not such as is ap-
pealable from, and relies on the 11th sec. of
the act organising the supreme court. Part. 3,
23, 13. Fortier vs. Brognier. 3 Martin, 17.
Chedotew’s heir vs. Dominguez. 7 id. 521.

2. That if an appeal lies, the decision is
correct, the garnishee, though interrogated
on oath, having made no declaration of any
moiey due by him.

The defendant and appellant urges, that a
defendant is entitled, at aay time before trial,
to a release, and to the discharge of the gar-
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pstn District. pishee, by giving bond. 1 Martin’s Digest, 516,

which cannot be procured without a lien at-
tachment.

I. The injury which a defendant in attach-
ment sustains when his funds arve wrongfully
withheld from him, especially when a suit is
coutinued till evidence comes from Europe,
may occasion his ruin, and is, in my opinion,
a grievance irreparable; and I think an ap-
peal ought to lie in such a case.

II. The garnishee having failed to answer,
admitted he had funds of the defendant, suffi-
cient to cover the plaintifi’s claim; this en-
titled him to keep so much from the defen-
dant, till the latter released him from his lia-
bility, by giving bond to the sheriff; and the
circumstance of the property attached, being
rights and credits untangible, as the judge
a quo says, does not prevent the release of
the garnishee. Funds, in the hands of a third
person, are as useful to the owner as any kind
of tangible property, and he ought net to be
restrained from the use of them, where he
tenders that security, on the giving of which,
the law has provided, that attached property
shall be released.



OF THE STATE OF LOUISIANA,

I therefore think, that we ought to reverse
the judgment of the district court; reinstate
the rule discharged; and remand the case,
with directions to the judge, to proceed there-
on according to law.

Martaews, J. A defendant in attachment,
has a right to obtain a release of his property
which may have been seized, by giving bond
to the sheriff, with sufficient surety to defend
the suit and abide the judgment of the court.
1 Martin’s Dig. 516. This release may be
required at any time before trial, and if re-
fused, may work an irreparable injury to the
defendant, by depriving him of the use of his
property and funds. It is true, I believe, that
the sheriff must judge of the sufficiency of the
security of funds, and take it at his peril, as in
case of bail. In the one case, the person of
the defendant is discharged from custody,
and in the other, his property is released from
seizure: and whether the attachment be exe-
cuted by areal levy on property, or by stop-
ping the funds of the defendant in the hands of
his debtor, I can see no good reason why the
latter should not be released, so as to allow
them to be recovered and used by the owner,

Vor. x. 23
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Xast'n Disuiict. in the same manner as he would be authoris-
S July, 1821.

W~ ed to take and dispose of his property, on giv-

LE?;SNE ing surety, as required by law. 1 therefore

C . . . . . .
OTTI comcur in the opinion delivered by judge
Martin, being satisfied with the reasons on

which it is founded.

It is therefore ordered, adjudged and de-
creed, that the judgment be annulled, avoided
and reversed ; the discharged rule reinstated,
and the case remanded, with directions to the
judge to proceed thereon according to law.

Moreau for the plaintiff, Scghers for the de-
fendant,

SHAUMBURG vs. TORRY & AL. SYNDICS.

It the defen- APPEAL from the court of the first district.
dant cede lus

f‘fggiegfﬁ;te *  MarTiv, J. On the 8th of June, 1829, the

gainst him be

signed, the syn- PlAIDtiff obtained judgment against the pre-
‘gi,?ug‘;‘;‘i;_be sent insolvents, who, on the 12th, presented
their petition for a surrender of their property
to their creditors, and obtained a stay of all
proccedings against them. Afterwards the

judgment was signed and recorded.
The plaintiff was ordered to be placed as

a creditor on the tableau of distribution, as a
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'-.a’s ;
M 1. East’n Distrie
judgment, and consequently, mortgage credi Ty, 182 b

tor of the insolvents. The syndics appealed. o ~7
SHAUMERERG

They contend, and [ think justly, that at ToRnl;‘:.&.Ag..“ -
the time of the surrender, and order of stay >
of proceedings, there was not any complete
judgment against the insolvents; that the syn-
dics had a right to be heard against the judg-
ment given, and be allowed to shew, that it
ought not to have been signed; and when it
was completed by the signature of the judge,
the present insolvents had begun to have the
ability of standing in suit as parties, and
therefore, the plaintiff, who was not a judg-
ment creditor, at the time of the surrender,
could not have become so, except on a call of
the syndics into court. 3 Martin, 204.

I think the district court erred, and that we
ought to reverse the judgment, and order, that
the plaintiff be placed on the tableau as a
simple creditor, and that he ought to pay
costs in both courts.

Marnews, J. The judgment obtained by
Shaumburg being incomplete, for want of the
judge’s signature, at the period of the eessio
bonorum by the insolvents. gave him no benefit

as a mortgage creditor, and cannot alter his \
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situation in relation to other creditors, whose

mencing suit.

It is therefore ordered, adjudged and de-
creed, that the judgment of the district court
be annulled, avoided and reversed, and that
the plaintiff be placed on the tableau of dis-
tribution, as a simple creditor, and that he
pay costs in both courts.

Hoffman for plaintiff, Eustis for defendants.

LABARRE vs. DURNFORD.
AprpraL from the court of the first district.

MarTiv, J. This case was lately before us,
9 Martin, 381, and was remanded for a new
trial. Itisanapplication for judgment against
bail, on notice. The defendant, in his an-
swer, denied that he sealed and delivered the
bond; averred that no bail was prayed for;
that the sheriff was not authorised by law to
take or demand any, neither did he take
any bond in the legal form: farther, that the
original defendant, J. or Jacob Fry, was never
arrested by the sheriff; that all the proceed-
ings were irregular,nor was any judgment ren-
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dered on said suit, nor was any legal writ of Eas‘" District

ca. sa. or fi. fa. issued; that admitting the de-
fendant became bail, he is not bound to pay
any money whatever; that Fry, the original
defendant, is dead.

The following facts were found by a jury—

The defendant did not put any seal of wax
to the bail bond. Instead of a seal, are the
letters, .. S. There is no other seal. There
is no proof of Fry’s death.

There was judgment for the plaintiff, and
the defendant appealed.

The defendant assigned as errors, apparent
on the record, that no proof was given of the
assignment of the bond by the sheriff, and that
the £. fa. issued four days after the judgment.

1. The sealing. or formal delivery of a boud
or obligation, is not required by any law of
the state.

2. Nothing renders it necessary, that the
plaintiff should pray for bail in the petition,
nor that his attorney should require the she-
riff to demand it. The officer must, himself,
require it, in cases 1 which itis by law to be
taken.

3. Abail bond in the regular form appears,
and the sheriff’s deputy has sworn that J. Fry
was arrested.

, 182174
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LABARRE '*
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;! District. . 4, We find on the record, regular proceed-
uly, 1821 .
.~ ings to judgment, and a fi. fu. and ca. sa.

Lasinns 5. We have lately decided, that the signa-

rS.

* DURNKORD. 416 of the sheriff to a bail boud, is a matter

of record, and need not be proven.

6. I do not know that any thing prevents
the execution from issuing till ten days after
the judgment is signed ; though the party may
: appeal aud stay it. In such a case, it would
- be staid in the sheriff’s hands.

I think the judgment ought to be affirmed
with costs.

Marrews, J. I concur in this opinion.

It is therefore ordered, adjudged and de-
creed, that the judgment of the district court
be affirmed with costs.

Workman for the plaintiff, Hennen for the
defendant.

———

SEGHERS vs. HAINNA'S SYNDICS.

Former juig-  Martiv, J. We have granted a rchearing to

roent amended.

the plaintiff, who suggests, that the court over-

L

looked a clause in the agreement on which his

i claim is grounded, making its effects to depend



A

4 ¥,

OF THE STATE OF LOUISIANA. 188

on the approbation of the parish court. An ap- E"f;}; I})’S;{:
u y 50 .

probation which it was the primary object of = =,
the rule to obtain; and it is urged, that if we SEGII;.ER":H"'

. \ . . . Hanvak' 8
do not think that thz parish judge erred in  syvmcs. '
refusing to approve tae agreement, we ought
to have directed a judgment of non-suit to be
entered. .Ante, 54.

Whatever may have been the intention of ‘
the plaintiff in obtaining the rule, the apparent 4
object of it was to obtain an order for the
payment of the specific sum claimed; the
syndics do not appear to have been willing to
take on themselves, absolutely, to fix the
plaintiff’s compensation, and were willing to
submit to the decision of the court, if the time
of payment was extended, but an approbation
of the compensation by the court, they did
require.

The parish judge does not appear to me
to have considered the case as standing be-
fore him, as one in which he was to enquire !
into the value of the services and ascertain 1
tue compensation due, but one in which a spe-
cific claim was made. It does not appear to i
me that he erred; and the only modification :

that we can make to our judgment, and which

B

we should do, is to reserve to the plaintiff his
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‘L !t n District. . . . . and
Rty 1521, right to have his services enquired into,

%o~~~ and a compensation made therefor, accord-

?EGf;ERS ing to law. The judgment must therefore

’ “}IANNA s

B cunics.  be reversed, and ours a judgment of non-suit;

the costs of appeal to be borne by the estate.

Marnews, J. [ concur in the opinion for the
reasons adduced.

It is therefore ordered, adjudged and de-
creed, that the judgment of the district court
be annulled, avoided and reversed ; and that
there be judgment of non-suit; the costs of
the appeal be borne by the estate.

Seghers for plaintiff, Denis for defendants.

DUNBAR vs. NICHOLS.

A party who ArpeaL from the court of the first district.

relies on pre-
scription must

et Martiv, J. The plaintiff demands the res-
The want of oiesion of the sale of a slave he bought from

a plea of this
kind cannot be the defendant, on account of her having been

supplied ex offi-

cio by thecowt. pttacked with an incurable disease, at the

time of the sale. She being dead since, the
defendant pleaded the general issue only.—
There was a verdict and judgment for him,
and the plaintiffappealed.
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Our attention is first arrested by a bill of Ea#’» Disirg

exceptions, to a part of the judge’s charge, in
which he said, that “in the opinion of the
court the plaintiff was not founded in his
right of action, not having filed his petition
within six months after the discovery of the
disease.”

The law has provided defendants with the
plea of prescription, that they may use it asa
shield, to protect themselves against unjust
claims, not to use it as a weapon to destroy
just rights. The party who uses it in an un-
righteous case sins greviously, and the court
neither can or ought to supply the want of it,
ex officio. When the plea is not made, the pre-
sumption is, that the defendant thinks it
would not avail him at all, and that he can-
not righteously avail himself of it.

The district court,in my opinion, erred in di-
recting the jury to disregard the plaintiff’s
right, on the ground that it was exercised too

late, and I think the judgment ought to be-

reversed.

Proceeding then to discover what judgment
ought to have been given below, 1 find the
evidence contained in two depositions ; after
the proof of the execution of the bill of sale.

Vor. x. 24

July, 18218
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Iy, Distict. . Dr. Smith deposes, that in the summer of
: 1818, he thinks in August, he examined the

e 4
¥ Duvaan slave, and told the plaintiff he could neither

ol

b8,
ICHOLS.

cure nor relieve her. The ailment appear-
s ed to be an enlargement of the mesenterie
gland, of long standing. The plaintiff desired
him to attend her as well as he could, and if
she died, to open and examine her. She
died soon after, and on opening the body he
found the mesenterie gland in a scirrhous
state, and very much enlarged; it formed a
solid tumour about six inches long, and at
least three quarters of an inch in diameter.—
The uterus was diseased and contracted.
He is satisfied the malady must have existed
six months before her death. From his own
view, and the declarations of the slave, he
thinks it must have existed two.years.

Cobler deposed, that the wench was brought
to the defendant’s plantation, in the latter part
of February, 1818, and was there about two
months. About the first of March, the plain-
tiff came there and bought a negro man, whose
wife was desirous of going with him. She
was sick in the house, when her husband was
bonght. The plaintififafterwards bought her,
when she was working in the field; the wit-
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ness understood the plaintiff’ did not buy her
The wit-

ness is not a physician, and caunot tell whe-

at first, on account of her sickness.

ther the disease be curable or incurable. She
worked two days on the defendant’s planta-
tion. She complained of a dysentry. which
he does not think incurable, and he thinks

she was well cured when the plaintitf bought

her.

The bill of sale bears date of April 24th,
1818.

Admitting there cannot be any doubt that
the slave died of a disease incurable, in the
month of August, 1818; and that the disease
existed at the time of sale, whether it might
not have yielded to the healing art, if medical
aid had been procured in the months of May,
June and July, is a question not easy for us to
solve. A jury was prayed for below, who,
the presumption is, found for the defendant, on
the charge of the court, that the prescription
availed. We caunot say, however, that they
did not attend to the merits of the case, and
in such a circumstatce, we would not easily
distrust their verdict.

I conclude, that the case ought to he reman-

Eastn Dist
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ded for a new trial, with directions to the
judge, not to give the part of the charge ex-
cepted to; the costs of this appeal to be borne
by the defendant and appellee.

Maruews, J. Iconcur in this opinion.

It is therefore ordered, adjudged and de-
creed, that the judgment of the district court
be annulled and reversed ; and that the cause
be remanded, with directions to the judge not
to give the part of the charge excepted to,

Livingston for the plaintiff; Duncan and Con-
rad for the defendant.

———

FREDERIC vs. FREDERIC.

ArpresL from the court of the parish and
city of New-Orleauns.

MarTiv, J. The plaintiff states, that in
the year 1805, she was married to the de-
fendant’s son, to whom she brought %8599,
in money or credits, cattle, and furmture ;
that she then possessed a negro woman, who
has since had a child, now eight years of
age; and during her marriage, a brother of
her’s, gave her four cows and two heifers;
that at her marriage, the defendant’s son had
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only a lot in the suburb St. Mary, worth $350, Es:;:‘zy ,]1)5;{ ,'

on which he afterwards erected several build- ‘= ~y
ings, with monies which the plaintiff had at e 4
interest,and he collected. That she became F“ff:f;;.'
a widow in 1820, and on the 12th day after, ;ﬁf’nﬁ parsy

. Wife has not
had an inventory made of the common pro- a gt to meer-

est on paraphers$, -

perty in the parish of St. Charles, and s00D nal property =
after, of that in the parish of Orleans. That g?::«;i::ieng!{e”
on the 17th of August, 1809, her hushand and
herself, made a mutual donation to the sur-
vivor of them, of the usufruct of all the pro-
perty which should be in their possession, at
the time of the death of the party dying first.
The petition concluded, that the plaintiff
might be allowed to retain the negro woman

and child, four cows, and two heifers, above

mentioned, erroneously included in the inven-
tory of the common estate, her armorie bed,
bedding, and wearing apparel. That out of
the sale of the common property, she may be
allowed $8599, the amount of her matrimonial
rights, with interest from the 19th of July last ;
- $100 for mourning dresses; $2 per day for
the keeping of the property of the community,
and that the balance, after the payment of the
debts of the community, be divided between
her and the defendant; and that the furniture
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of the community be given her, at the price
of the estimation.

The defendant pleaded the general issue,
and the nullity of the donation.

The judgment allows to the plaintiff the
usufruct of the common property, possessed
at the death of the husband, and the negro
woman, whose child is declared to be com-
mon property, or acquet; the cows and heifers,
and wearing apparel; $100 for mourning
dresses; $8599 for her matrimonial rights;
and the surplus to be equally devided, each
party paying their own costs.

From this judgment, the defendant appeal-
ed, generally, and the plaintiff from so much
of it as decrees, that the child of the negro
woman was acquet ; and also on account of
no interest being allowed her for her dotal
rights, at least from her husband’s death.

At the hearing in this court, the defendant’s
counsel confined his objections to the judg-
ment of the district court—

1. To a sum of $818 33 cents, which he
urges, was improperly allowed for interest.

2. To that of $620, allowed for the price of
31 head of cattle, which he thinks excessive.

" 3. To the allowance for mourning dresses, -
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which he insists ought not to have been made, Eastn Distri

July, 1821, <%
the plaintiff being much richer than the de- ~~~t 4
. FREDERIG
ceased ; and if made at all, ought to be re- v
FREDERIC, ¥
duced. »o

4. To the admission of the donation as a
.valid one.

L It does not appear to me, that there is
sufficient evidence on the record, to justify the
allowance of $813 claimned for interest.

Il. By consent of counsel, the sum of 8600,
‘allowed by the court a gquo, for the cattle is
reduced to §372.

III. The allowance for mourning dress,
does not appear to me extravagant. Widows
are to be supplied with habitation and mourn-
ing dresses out of the succession. Civ. Code,
332, art. 52. id. 340, 83. Febrero addicionada,
2, 1,7, sec. 3,n. 53, and no distinction is to be
made between widows richer than the hus-
band and others.

IV. The donation was absolutely void.
« Married persons cannot, during marriage,
inake to each other, by an act infer vivos, or
mortis causa, any mutual or reciprocal dona-
tion, by one and the same act.” Civ. Code.
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v

&z;; ’Dim‘“- 258, art. 225. It is not contended, that the
~ donation in the present case, is not exactly
such a one as is described in the above ar-
ticle, but it is urged, that the article is not a
prohibiting one, and therefore does not im-
port a nullity, as none is expressed. Id. 4,
art. 12. 1do not see how it could be possi-
ble to say, that what the law has said must
not be done, can be valid.

1. The plaintiff complains, that the negro
child was improperly cousidered as au acquet,

2. That ne interest was allowed on her
" dotal right.

L. To shew that the .child was not acquet,
the plaintifi’s counsel has cited, Part. 4, 11,
20, and Cwv. Code, 332, art. 50.

There was not any matrimonial convention
between the parties ; hence there was no dot
or dowry, and all the wife’s property was pa-
raphernal. The child issued from a para-
phernal slave, follows the condition of the
mother, and as such is paraphernal.

II. Interest is claimed under the Civ. Code,
332, art. 52, where it is shewn, that the widow
has her choice, either to claim the interest of
her dowry, during the year of mourning, or tp
claim a sustenance out of the succession of
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her husband. This does not shew that she Eastn District's

has a right to interest on the proceeds of her
paraphernal property, in the hands of her
husband’s representatives.

I think the parish judge erred in allowing
to the plaintiff the sum of 818 33 cents, in
the allowance for cattle, which is too high
in supporting the donation, and in considering
the negro child as an acquet; that conse-
quently, we ought to reverse the judgment,
and ours ought to be—

That the dotal rights be recovered without
interest; that the allowance for the cattle be
reduced to §372; and that the allowance for
mourning dresses be confirmed.

Marnews, J. I concurin this opinion.

It 1s therefore ordered, adjudged and de-
creed, that the judgment ought to be annull-
ed, avoided and reversed, and that the plaintiff’
recover her dotal rights with interest, the sum
of one hundred dollars for her mourning, and
that of three hundred and seventy-two dol-
lars for the cattle.

Moreau for the plaintiff; Morel {or the de-
fendant,

]
ot

Vor. x.
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uly, 1891, WOOD & AL. vs. FITZ.

A Ve N

f.-Woon & a1.  Arpear from the court of the first district.

s,
Firz.

This case was determined in July, 1820,
The plaintff

I may sue the su- but the judgment was suspended, on a motion

rety on a prison

 bounds bond, for arehearing, which finally prevailed. The

without the . R .

principal, and first judgment is as follows :—
before judgment

against the lat-

ter. MarTiv, J. delivered the opinion of the
The condition

of the bond needs court.*  The defendant, being sued on a pri-
not be literally

that on the sta- son bound bond, executed by him as surety
tute.

The party can- for A. Elliot, pleaded—-

not object

that he was in 1. That the principal ought to have been
custody when he . .
signed such a  sued with himn.
bond.
Thesignatwre 2. That the plaintiffs ought first to have

of an officer on

a boud which he obtained judgment against the principal.
18 bound to take

by law proves 3. That the bond was not taken in pur-
suance of the statute.

4. That the bond was given without any
legal consideration, while the defendant was
in duress and 1in illegal confinement.

The defendant further denied all the facts
alleged in the petition.

There was judgment for the plaintifis, the
court a quo being satisfied with the testimony

taken in the case. 'The defendant appealed.

* Marnews, J. diduotsil in this caze at the first hearing:
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The statement of facts shew, that Elliot Ea;t’n Distrct, 3

was arrested on a ca. sa., issued on a judgment
obtained by the plaintiffs against him, and
whilst at the sheriff’s office, and in his custody,
executed the bond, with the defendant, for
the purpose of obtaining the benefit of the
prison bounds ; that he was not committed to
prison; and shortly after executing the bond,
left the bounds, without the consent of the
plaintiffs, and without satisfying them.

Neither the plaintiffs nor their agent paid,
or offered to pay, or advance the allowance
required by law for the debtor’s sustenance.
Elliot, on being arrested on the ca. sa., was
carried to prison, but the key was not turned
on him. While there, he executed the bond.

The defendant having executed a bond,
Jointly and severally, with the principal, is
suable without him; and we do not know any
reason why a previous judgment against the
latter should be required.

The bond appears to us taken in pursu-
ance of the statute. The form of the bond to
be given is not prescribed by law. It is pro-
vided, that the condition be, “not to break or
depart therefrom, (the bounds) without the
leave of the court. or being released hy order

197

wly, 1621,
A a4 }
Woop & 4L, B
s,
Firz.
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of the plaintiff, at whose suit he (the debtor)
is confined.” The condition of the bond in
suit 1s, that the debtor ¢ shall remain within
the boundaries of the public prison, &c. until
he may be duly discharged therefrom, by
order of court, or otherwise, in due course of
law.
the law is complied with, and the words used,

”  We are of opinion, that the spirit of

convey the same idea, though they be not
literally those of the statute.

The bond had a legal consideration ;—the
exemption it procured to the debtor from be-
ing locked up within the jail.

The violence which avoids a convention,
must be an illegal one. Pothier's Obligations.
The sheriff’ having arrested the debtor on a
ca. sa., was bound to detain him till he was
delivered to the jailor, or admitted to the
bounds, after giving bond.

But it is contended, that the detention was
illegal, because the creditor had not made
the advance which was prescribed by the
act, approved on the 17th of February, 1817.

It is far from being clear, that debtors, not
confined within the walls of the prison, are
entitled to the allowance.

The act provides, that « no person shall be



OF THE STATE OF LOUISIANA. 199

1 1 1 East'n District. i
kept in confinement at the suit of any creditor, Tuly, 1821, 4

in this state, unless the said creditor pays to o~~~
.. Woobp & AL.

the keeper of the jail, a sum of three dollars oo

and fifty cents a week, to be paid in advance, "

by the said creditor, to the keeper of the jail,
when he, the said debtor, is committed, for the
use of said debtor; and in case the said cre-

ditor should fail to pay the said sum, then the
said debtor may be set at liberty.

The allowance is to be paid to the keeper
of the jail, where the debtor is committed.
It must suffice then, to pay after, or at least
when the debtor is committed to the keeper
of the jail. The consequence of the failure
of payment, is that the debtor may be set at
liberty.

The sheriff cannot refuse to arrest the party
against whom a cc. sa. is in his hands, because
the allowance is not paid, nor to commit him to
the keeper of the jail. For till then, there is
not any keeper of the jail to which the debtor
is committed; and until after confinement,
there is no failure in the creditor; because it
is not certain that there will be an arrest and
commitment. The arrest and detention of
Elliot was not illegal, because the allowance
was not paid. Before the commitment, ac-
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Easrn District. cording to the statement of facts, Elliot asked
& - uly, 1821,

~ ~w to be admitted to the prison bounds, and exe-

Woop & AL.
8. cuted a bond therefor. There was no com-

P mitment to jail. No illegal violence was ex-
r ercised against Elliot.
- If the defendant intended to avail himself
' of the want of payment of Elliot’s allowance
" to justify his departure from the bounds, ou
the ground that he might set himself at liber-
ty, this ought to have been pleaded. ‘
All that the plaintiffs may be required to
prove is, that the bond was legally taken, and
the condition of it broken. This clearly ap-

pears from the record.

It is therefore ordered, adjudged and de-
creed, that the judgment of the district court
be affirmed with costs.

After the rchearing, the following judgment
was given :—

Marriv,J. A rehearing was granted, on the
defendant having drawn our attention to the
absence of any evidence of the bail bond
having been assigned by the sheriffft On a
suggestion of a diminution of the record, a
writ of certiorari issued, and the copy of the as-
signment of the bail bond came np. The de-
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fendant now alleges, that no proof was exhi- Fastn Disuict. 4

bited below, of the signature of the sheriff at
the foot of the assignment.

I think that the bonds taken by the officers
of the court, in pursuance to law, are matters
of record, when put on the files of the court,
and need no proof of the officer’s signature.

I think the former judgment ought not to be
disturbed, but be certified to the district court.

Martuews, J. I concur in the opinion.

It is therefore ordered, adjudged and de-
creed, that the judgment formerly pronounced
in this case remain untouched.

Preston for the plaintiffs, Morse for the de-
{endant.

——

DAY ve. BOOKTER.

Aprrarn from the court of the third district.1

July, 1821,
e S

Damages al-

owed for a fri«

volous appeal.

Marriy, J. This is an action on two pro-
missory notes; the defendant pleaded the ge-
neral issue; the notes were duly proven, and
the defendant offered no testimouy; there
was judgment for the plaintiff; the defendant
appealed; brought up the record, but no
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R Fast'n Distiict. counsel appeared in his behalf. The case hag
July, 1821,

~ o~~~ been heard cz-parte, and it clearly results, that

Dax delay was the only object of the defendant in

BOOKTER.

4 appealing; the plaintiff' and appellee has pray-
ed for the damages, which we are by law au-
thorised to grant.

I think, that we ought to affirm the judgment
of the district court, and allow ten per cent
to the plaintiff and appellee, on the amount
of the judgment, for the damage he has sus-
tained by the frivolous appeal of the defen-

dant, with costs of suit in both courts.

Maruews, J. This appeal was evidently
taken for delay only, and in affirming the
judgment of the court @ quo, damages ought
to be allowed to the appellee.

It is therefore ordered, adjudged and de-
creed, that the judgment of the district court
be affirmed, and that the plaintiff and appellee
recover, in addition to the judgment, ten per
cent thereon, for the damages he has sustain-
ed by the wrongful appeal of the defendant.

Preston for the plaintiff.
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ST. ROMES vs. PORE. “July, 1921,

L R

St. Romes %@
vs.

Pore. .

On an application for a rehearing, in this

case, which was determined in May last, ante

Former judg-!
ment confirmed, * §

30, it was urged, that—

Any kind of defect in the thing sold, is not
a ground for the action of redhibition ; such
defects alone are considered as render the
thing absolutely unfit for the purpose for
which it was intended in commerce, or such
as so far ‘diminish its utility, or render it so
inconvenient, that it is presumable, that if these
defects had been known to the buyer. he
would not have bought at all, or would have
bought at a reduced price. Civel Code, 356,
art. 67.

The seller is not accountable for the appa-
rent defects or vices which the buyer could
have seen himself; as for example, if a horse
had lost his eyes, the buyer cannot complain of
adefect, of which he is ignorant, only through
his own fault, any more than those the seller
may have declared to him. Id. art. 69. Vigi-
lantibus non dormientibus leges subserviunt.

The redhibitory defects, owing to the sick- .
ness or infirmities of slaves, consist principally :
in the three following diseases, viz. leprosy. i

Vor. . 26
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madness and epilepsy. With regard to other

be attacked, they form or constitute redhibi-
tory defects, only when -they are incurable
by their nature. So that the slave subject
thereto, 1s absolutely unfit for the services for
which he 1s destined, or that his services are
so difficult, inconvenient or interrupted, that
ttis presumed, that the buyer would not have
bought him at all, if he had been acquainted
with the defects, or that he would not have
given so high a price, had he known that the
slave was subject to that sickness. [d. 358,
art. 80.

According to this part of the law, which
being clear and free from ambiguity, the judg-
es are forbidden to disregard the letter, un-
der the pretence of pursuing its spirit. (Id.
5, art. 13,) any infirmity, other than one of the
three mentioned, in order to constitute a red-
hibitory defect, must be incurable in its na-
ture, and render the slave absolutely unfit
for the services for which it is destined; or
at least render those services so inconvenient,
difficult and interrupted, that it is to be pre-
sumed, that if the buyer had been acquainted
with these defects, e would not have bought
at all, or at least, not for the price given.
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The testimony of Dr. Dupuy shews that the
infirmity of the slave must have been appa-
rent at the time of the sale; but we have a
better proof of this. The plaintiff himself
admits in his answer to our interrogatory, that
he knew the infirmity of the slave before he
signed the act of sale. So that, it cannot be
presumed, that he would not have bought
her had he known the infirnity. The obhi-

gation of the seller to declare the defects of

the thing sold. does not hold true: because
the defect was apparent, and the purchaser
knew the inficmity. Seientia utrivsque par pares
Jacit contralentes.

An infirmity is incurable either by its na-
ture or by the progress it has made, or by the
ignorance of the physician. When an infirmi-
ty results from the injury of one of the organs
necessary to life, as the brain, the heart, or
the lungs, it is, and will always be, incurable
by its nature. Itis also said, though not very
correctly, to be incurable by its nature,
when the healing art has no remedy to cure
it; as the yellow fever, the bite of a rattle-
snake in one of the arteries, the hydrophobia,
or rabies canina, &c., which one day may
cease to be mearable. When an infirmity.

Eastn Distfiet, 3
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curable by its nature, has been neglected or
ill-treated in its beginning, it reaches a stage
where it ceases to be curable, and is said to be
incurable by the progress it has made. When
the infirmity is such that the physician called
to heal it, is ignorant of the means of cure,
it is said to be incurable by the ignorance of
the physician.

Out of these three classes of incurable in-
firmities, the law gives the redhibitory action,
in the case of those which are incurable by
their nature. Indeed all infirmities, incurable
by their nature, do not give rise to the redhi-
bitory action. The infirmity must be such as
to render the slave absolutely unfit for the ser-
vice, &c. )

The only proof adduced by the plaintiffis,
that on the 17th of May, eight days after the
sale, he had the slave examined by Dr. Du-
puy, to whom she appeared very sick, and who
supposed her to be incurable, but the doc-
tor 1s neither positive as to the incurability of
the disease, nor explicit as to the causes of it.
Admitting that he was, does it follow that the
disease was incurable, on the day of the
sale, eight days before ? One might as well
conclude, that, because a disease was incur-
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able on the last day of December, it was so on Eest'n Distct-

the first of January. Without having studied
either Hypocrates or Celsus, every one who
has the use of his reason, knows that there are
diseascs so rapid in their progress, that they
become incurable in one day, one hour; nay,
in one minute.

To say that the redhibitory action is taken
from the buyer, only when he knows the na-
ture of the disease, 7. e. that it is incurable,
is a cavil. The nature of a thing is what
constitutes it what it is. Rerum natura illa est,
qud res queeque consistunt.

The nature of things is known only to the
supreme maker of them. The only thing, the
knowlege of which we, ignorant men, atre by
our limited nature, permitted to attain, is the
effect produced by the nature of things. We
arc all ignorant of the nature of fire, but we
know it is warm by its nature. We are igno-
rant of the nature of matter, but we know it
is indestructible by its nature. We are all
ignorant of the nature of infirmitics, but we
know that some of them are incurable by their
nature. T'o say that the nature of fire 1s
warm, that of matter indestructible, that of an
infirmity incnrable ; s to say what cousti-
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tutes fire to be warm, is warm, what consti-
tutes matter to be matter,is indestruetible; or
what constitutes an incurable infirmity, to be
incurable, 1s incurable, i1s nonsense, because
it is giving attributes to entes rationss.

An infirmity, incurable in is nature, is one
which, in consequence of what constitutes it
what it is (which we have agreed to call its
nature) admits of no cure. If the intention of
the legislature had been to give the redhibi-
tory action to a purchaser, for all incurable
infirmities, certainly it would not have made
use of the words, incurable by their nature. 1f
the maxim ¢nclusio unius est cxclusio alterius be
correct, it 1s clear, by the words of the statute,
that the redhibitory action is given only for
infirmities incurable by their nature. Very
little reflection will be needed to satisfy us,
that the action is not given in cases of infirmi-
ties, incurable by the ignorance of the phy-
sician, or by their progress.

In the first case, it would be unjust to let
the seller suffer, in consequence of the err-
or of a man whom he had not chosen.—
Factum suum cuique, non adversario, nocerc debel.
De reg, jur. 155. In the second, it must be ap-
parent. from the nature of things. that the buy-
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er may perceive the infirmity, and if he pur-E

chase, notwithstanding this, volent: ron fit in-
Jurta.

Certainly, if the plaintiff, endowed with the
faculty of penetrating into the mysteries of na-
ture, had seen that the slave’s disease was in-
curable, or would terminate fatally, no one
can believe that he would have bought.

But, spei emptio est, ff. de contr. empt. C. 8.
When a man buys the casting of a fisherman’s
net, who is silly enough to think the bargain
would have been made, if the buyer had
known that no fish would bhe caught. He
bought with the hope of fish being caught.
So he, the plaintiff. bought for §500, the hope
of curing a slave, who one mouth Lefore, had
been sold for $990. That he bought such an
Liope is proven, by his placing the slave under
the care of a physician, and having her nurs-
ed for a month, althoughhe was informed the
disease was mcuarable, his making no claim,
and ncglecting all means of preserving his
pretended right till his hope had euntirely
vanished.

The plainuff; as is often the case with the
purchaser of the casting of anet, has been dis-
appointed. yet he must pay, wveluti cum jactum
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retis a piscatore emimus, aut indaginem plages positis
a venatore, vel pantheram ab aucupe : nam etiamst
mhil capit, whilominus emptor pretium prestare
necesse habebit. ff. 1. 11, in fine de actiontbus emp-
te et vendite.

Another reflection will suffice to refute the
idea that the parties contemplated that the
vendee’s claim would depend on theissue of the
disease. Any one, even the least acquainted
with the human heart. knows, that every one,
however unfit hemay be for the purpose, ismore
willing to trust his own concerns to himself,
than others. Can it be believed that the de-
fendant, selling for $500, a slave, who a little
before had cost him $900, intended to trust
his cure to the plaintiff, a bachelor, unac-
quainted with the healing art, in the expecta-
tion, that in case of his cure, the benefit would
result to the purchaser, and in case of a fatal
termination, the loss would be the seller’s,

The infirmity was apparent and known to
the purchaser. It was not incurable either in
its nature, nor by its progress, at the time of
sale. At least no proof is administered of
such incurability; none certainly results from
the death of the slave. Every treatise of logie
warns us against the sophism, under the title
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4 . 3 Fast’n District’8
non causa pro causd ; such a reasoning reduc- Sy 1621, 7

ed to its simplest expression, being post hoe, o~ 5
St. Romas. -8

ergo propter hoc, which is absurd.

MarTiy, J. observed, that the defendant sug-
gested, that the court erred in affirming the
judgment of the parish court, because the
disease was not incurable in its nature, and
did not render the slave absolutely unfit for
the service for which she was intended; nor
render her services so inconvenient, difficult
and interrupted, that it may be presumed,
that if the buyer had been acquainted with
the disease, he would not have bought her at
all, or would not have given so high a price.
Civ. Code, 356, art. 67, 69, id. 358, art. 80.

That the counsel secmed to believe, that it is
necessary, that all these circuamstances should
occur, and that a disease incurable in its na-
ture, is not per se a redhibitory one: that the
absolute unfitness of the slave, for the ser-
vices for which she was destined, &c. must be
also shewn to exist.

That he could not see how it can be doubt-
ed, that the sole circumstance of a slave being
attacked with a disease, which the medical

Vor. x. 27
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stn District. gt cannot cure, and must shortly terminate
July, 1821.

X~ fatally, is a redhibitory one.
B & o™ That the chief enquiry is, what was the dis-
ease of the slave in the present case ?

That the disease was so,when Dr.Dupuy was
called, cannot be doubted. He swears, he
thought her incurable. On the second day
she appeared in a state of complete marasme,
with all the symptoms of a chronic disease,

& in its last stage. He attended her carefully,but
to no purpose. She died on the 18th day.
He supposed the disease was seven or eight
months old. Dr. Dow Informs us, he was
called to visit her soon after the defendant
bought her, and he recognised her as a former
patient of his, whom he had attended seven
months before.

That the defendant informed the court, that
he purchased the slave about seven months
before he sold her to the plaintiff; and some
days after, discovered « that she was sick,
and had been so at the time and previous to
the purchase; and not knowing that he had a
redhibitory action against his vendor, he caus-
ed her to be sold at auction, and the plaintiff
purchased her.” . .,

Y T e

He did not cayse the sickness to be dix-
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closed to the bidder; and when the plaintiff in- Eajvz;’ﬂigg}fﬁ'
formed him that she was sick, he did not admit ~~ ;4§
that she was, and that this was the reason he |
sold her; but falsely declared, he did not know
that she was, but meant to sell her (as he had
bought her) with a warranty of redhibitory
diseases.

That the impression on the mind, after ma-
turely weighing the testimony, is, that at the
time Dr. Dupuy saw her, she laboured under
a disease then incurable; the seeds of which
existed in her for nine or ten months before
the sale.

That a distinction was attempted to be
made between a disease incurable initsnature,
and one curable in its origin, but in a stage of
incurability,on account of its progress; that he
had conversed with medical men of talents, on
a point like this; and was not able to draw cor-
rect information from them or medical books;
and they hardly recognise any disease, which,

i
4

inits incipient stage, may not yield to the heal-
ing art. Surely if a vendor is not permitted
to sell a slave attacked with a disease (if such
there be) incurable in its incipient stage, it
cannot be lawful to sell him attacked by one,
which might once have been cured, but has

ERTRERRL VIR S VIS T PRy
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become absolutely incurable by its progress,

\gr/\-/ without disclosing the fact; it is difficult to

see any difference in the turpitude of either
sale, and it is believed, there is not any in
the illegality.

That it was said, that the court ought to
have reversed the judgment of the parish court,
because, from the circumstance of Dr. Dupuy
swearing that he conceived the disease incur-
able when he was called, the judge has drawn
an illogical conclusion, that it was so at the
time of the sale.

The court often said, that on questions of
fact, the conclusion of a jury or of a judge «
quo, would have considerable weight with it,
and could not be disregarded, unless it appear-
ed manifestly wrong; and in a late case, its
appearing so, they thought it best to send
the record back, with directions to the judge
to submit the question to another jury. When
a case is submitted to a jury on distinet
issues of fact, unmixed with any legal ques-
tions, the law makes the finding of a jury con-
clusive in this court.

That the act of sale, bears date the 9th of
May, and the doctor attended her, for the
first time, on the 17th. So that during the
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intermediate days, the disease may have
reached its stage of incurability. and so non
constat, that the disease was incurable on the
day of sale: the neglect of the vendee to
have the slave attended by a physician, is also
presented as a probable cause of the disease
having reached its stage of incurability.

The defendant might have put this question
beyond a doubt, by enquiring from the doc-
tor, whether he conceived that had he been
called eight days before, he might have cured
her. Many diseases are deceiving in their
appearances, and often a resort is not had to
medical men, till family remedies appear un-
successful. If the defendant had thought it
of any avail, he might have questioned Gi-
guel, the friend under whose care the plain-
tiff placed the slave, and he might have
known what care was taken of her. Perhaps
the plaintiff was lulled into security by the
false statement of the defendant, that he did
not know that a slave, whom he sold after
keeping her two months, had any ailment.

That the merits of the case are certainly
with the defendant; cerfat de damno vitando, he
seeks to avoid a loss, by rescinding a sale to
which he was induced to accede, on the as-
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surance that the vendor knew not of any ail-
ment in the slave. The defendant certat de
lucro captando, unconscientiously to gain the
price of a slave really worth nothing at all.
He seeks to enrich himself by the loss of the
plaintiff. 'The former must, therefore, be held
to very strict proof of his allegations.

That much stress was laid on the plaintiff’s
knowlege of the sickness of the slave, be-
fore he executed the deed; a circumstance
which is presented as destroying his right to
the redhibitory action. This would be the
case, if he had not iunsisted on the warranty.
But the representation of the vendor, that
there was a warranty against redhibitory de-
fects, appears to have induced him to sign the
act, and pay the price. The knowlege of
the vendee does not prevent his availing
himself of the redhibitory action, says Pothier,
when he has stipulated that there should be a
warranty.  Traité du contrat de vente, n. 209,
I 14, sec. 5, de dolo et met. Bul in the present
case, the plaintiff; though he had discovered
something was the malter with the slave,
appears to have been ignorant that her in-
disposition was a tedious one. His vendor
assured him he had no knowlege of the slave
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being sick, though this knowlege was the in- E25tn Dl
ducement he had to sell; and hivted, thatif -~
the disorder was a redhibitory one, the ven- i
dee was secured by the clause of warranty.

That it is objected, that the court erred in
affirming the judgment of the parish court,
who did not consider the case inits true light,
that the vendee bought for $500, the hope
of curing a slave, who had, ‘but one month
previous, sold for $900; and the proof of this is
presented in his placing the slave in the hands
of a physician; causing her to be treated as
sick, during one month, though the physi-
cian had told him, he supposed her incurable,
and not claiming. or performing any act con-
servatory of his pretended right, till that hope
had vanished. /

This care, which the plaintiff is now said to
Lave taken of the slave, must acquit him of
any neglect of her cure, and repel the idea
that it was for want of attention to her, that

the discase so far progressed, while she was
in the plaintiff’s hands, as to reach its period
_ of incurability.

That every thing on the record contradicts
the assertion, that the plaintiff’ did intend to

AN biumee Tula . 4 £k ¥

purchase any other but a sound negro; at least,
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any but one free from an incurable disease.
The auctioneer was directed by the. defen-
dant to sell a negro, without disclosing any
thing of her being sick; though the veudor
knew she was, and this circumstance alone
induced him to sell. It is true, she was sold
for a little below the price at which the defen-
dant had bought her. DBut this circumstance
happens daily in sales at auction.

The judge thought there was nothing in
what was offered, to induce the court to grant
a rehearing, or that could authorise it. The
plaintiff had fully proven his case. He might
have demanded the rescission of the sale, on
account of the false declaration of the vendor,
that he knew not of any ailment of the slave;
but he had put it on the fairest ground. He had
stated, he bought a slave, whom he knew
before the execution of the act of sale, but not
when he bid her off, to be sick. e knew not
whether the disease was curable or not; he
hesitated to pay his mouney, and paid it on the
assurance, that if the disease was incurable,
his money would be returned. The event .
has made what was doubtful certain,

He concluded that no rehearing ought te
be granted.
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Martuews, J. observed, that he had atten-
tively considered the reasons offered on the
part of the appellant, for a reconsideration of
this case, and was not able to discover that
justice, or a proper application of the prin-

 ciples of law on which it depends, require any
change in the judgment heretofore pronoun-
ced.

The nature of the action, the evidence on.
which the respective rights of the parties rest,
and the law that must govern the case, had
been so fully and satisfactorily examined and
explained by judge Martin, that he deemed it
scarcely necessary to add any thing to what
has been said.

The plaintiff"s right to recover, depends on
a proper interpretation of the 80k art. of the
Civ. Code, wherein it treats of the warranty of
defects of things sold, and redhibitory vices.

This law, after enumerating three distinct
cases by name, as redhibitory defects, proceeds
to express generally, that all other diseases
and infirmities which are incurable by their
nature, so that they render the slave subject
thereto, unfit for the service for which he is
destined, &c., do authorise a redhibitory ac-
tion. The difficulty in the interpretation of
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pEastn District. thig article, consists in the proper meaning to

be given to the words, incurable by their nature.
He had made some enquiries, and looked a
little into the subject of nosology, and had not
been able to discover in the classification of
diseases, any class of them which are said to
be incurable in their nature. It is certainly
the nature of all diseases to give pain, and in-
terrupt more or less the ordinary pursuits and
labours of men, and to cause death, especially
“ when any of the principal organs of animal
life are attacked.”

He believed the just and true meaning to be
given to our laws, on the subject of diseases in
slaves, is that whenever the evidence in the
case shews that the slave was diseased at the
the time of sale, and that such disease pro-
gresses without interruption, so as to en-
tirely destroy the utility of the slave, it
ought to be considered as a redhibitory de-
fect; unless it appears clearly that the pur-
chaser knew the nature and extent of the
disorder, and consented to purchase under
all risks. This would be purchasing the
hope or chance of gain. But it is clear from
the evidence in the present case, that St.
Romes had no intention of making such a pur-
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chase. He bought with a guarantee against Tl 1001

the diseases provided for by the Civ. Code; ‘o~~~
and from all the circumstances shewn by the s It,(;,mfg_‘\,
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testimony, the court was of opinion that the
slave was, at the time of sale, afflicted with .
ene of those diseases.
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Wray WRAY vs. HENRY.
vs.
HEnrY. . .
ArpEAL from the court of the sixth district.
An order of

seizure cannot .o

ve obtained on  MarTIN, J. The plaintiff, endorser of the

the affidavit of N .

the plainit, ~ defendant’s promissory note, the payment of

that the money . .

is unpaid; and Which was secured by mortgage, obtained, on

of another per- ., . .

son, that the en- D18 affidavit, that the amount of the note was

dorsement of the .

note is in the Unpaid, and on that of another person, that

hand-writing of . ..

the original_ the endorsement was in the hand writing of

payee.. If it .. .

should, the de- the original payee, an order of seizure.

fendant may . . e .

naveitsetasite, 1 he defendant obtained- a provisional in-

on shewing the . . . ' . .

imegulasity, &junction, on a suggestion that the original

without denying . . .

the plaintifi’s ~ payee had not divested himself from his in-

right to the mo- .

ney. terest by an authentic act, and that there was

no authentic act, evidencing the plaintiff’s in-
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terest; so that the order of seizure had been West'» Distsk 2

improvidently granted.

The injunction was made perpetual, and
the plaintiff appealed.

His counsel urges, that the court a quo
erred, inasmuch as the defendant did not
deny the plaintiffi’s right, but complained
only of the want of evidence of it, and that,
at all eveats, there ought to have been judg-
ment that the defendant pay the money, and
that the mortgaged property be levied upon.

It appears clear to me, that the order was
improperly granted. A judge at his chamber
cannot try a question of fact, a matter n pays,
viz. the verity or genuineness of an endorse-
ment, or the signature of a party to a sous seing
prive.  All the positive facts, in a case like
the present, must be established before him,
by authentic acts. The negative one, that
the money is not paid, is before him, required
to be made out by the oath of the creditor,
although, generally speaking, one be not
bound to prove a negative.

If the order of seizure issued improperly,
the defendant had only to shew this, to procure
it to be set aside. He had no need to go into
the merits of the case. It sufficed, that he

od
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the law were not complied with. The plain-
tiff having prayed for an order of seizure only,
the court could not proceed to give him judg-
ment. 'The defendant not having been cited,
was not bound to answer any claim or de-
mand of the plaintiffl. He came into court
for the sole purpose of shewing, that the
order of seizure issued improvidently. He
was rather a plaintiff than a defendant.

I think we ought to affirm the judgment of
the district court with costs.

Marnews, J. I concur.

It is therefore ordered, that the judgment
of the district court be affirmed with cost.

Scott for the plaintiff, Thomas for the de-
fendant, '
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MELANCONS HEIRS vs. DUHAMEL. H:};“
. . DupaMEL.
ArpeaL from the court of the fifth district. N

e process

verbal of the

. e . . sale of a minor’s

Brownson, for the plaintiffs. The plaintiffs real estate, by

. . the parish judge
demand one half of the price of a plantation, is vaiq, ‘aithos
. . . it be reduced to
belonging, in common, to the widow and to writing in the

N French lan-
the heirs of Charles Melancon, deceased. guage; as the
. . sale might have
The payment is resisted, on the ground peen made by
. . . any other auc-

that the proceedings of the family meeting, toncer.

. . The formali~
which recommended the sale, are not written ges, which the
N . . . law prescribe

in the English language. Constitution, art. 6, sor the sale of a
' minor’s estate,
sec. 16. are introduced
. . . for his exclusive

The court will perceive, that the heirs of aavantage, ana

. a vendee cannog
Charles Melangon are three majors and four gecesstaly al-
lege the want of

minors ; and the defence goes upon the ground, any of them ; so
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Hoeco Disict that the sale is absolutely void, not merely
'\t\N as it regards the latter, but as it regards the
3 former and the widow; and that its nullity

may be claimed, even by the purchaser.

AZEETS
t-DunaMEL.

1. No family meeting was necessary to

e pur-

on make the sale a legal one.
, that

g tho iventory & 2, If a family meeting were necessary, its
Aother proceed-

'3

P

g ings preceding  proceedings needed not be written in the Eng-

the sale, are in

the French lan- Jjsh language
guage. .
3. Admitting such meeting to have been
necessary, and that its proceedings are requir-
ed to be in English, the defendant cannot take

advantage of the irregularity.

L. Before the act of 1811, it was the duty
of the parish judge to proceed to the sale of
a succession, within convenient time after it
should be opened. Civ. Code 174, art. 128, and
68, art. 56. By the act of 1809, the natural
tator, with the consent of the under tutor,
might petition and be authorised not to sell
a part, or the whole of his ward’s estate. 3
Martin’s Dig. 126, sec. 10. By the act of1811
minor’s property is to be kept unsold, unless
the tutor, with the consent of the under tutor,
and of at least five of the nearest relations of

;
t
E
5
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the minor, or of an equal number of friends,
if there are no relations, « duly sworn to de-
clare the trath, the whole truth and nothing
but the truth; shall declare, that it is for the
interest of the minor, that said property, or
part thereof, be sold.” 3 Martin’s Dig. 132,
sec.19. There is nothing, in this section of the
act of 1811, which speaks of a meeting of fa-
mily. Nothing which directs that the tutor,
under tutor and nearest relations, shall be
together when they make the declaration re-
quired. Indeed, they are not called upon by
this law, to deliberate ; but to declare, under
the solemnities of an oath. They must all
declare in favour of the sale; not merely the
five nearest relations, of which a family meet-
ing is composed in other cases, but the tutor
and under tutor must declare also. There is
surely nothing of a deliberative character in
such a proceeding; nothing like canvassing
different and contradictory opinions, and set-
ting forth the opposing motives and arguments

of each. In other cases, when a meeting of’

family is called, it is usually to.deliberate

upon some matter on which an unanimity of

opinion is sCarcely expected ahd certainly
not indispensible.
Vor. x. 29
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Thus a judge appoints a tutor by and with
the advice of a meeting of family. «Insuch
case (says the Civil Code, 62, art. 21) and in-
deed, in every case where it is prescribed
and necessary, that a meeting of family shall
be called, such meeting shall consist of at
least five of the relations; or if there be no
relations of the friends of the minor called,
by order of the judge, who is to appoint the
tutor, in the office of any notary or justice of
the peace, residing in the place, which said no-
tary,or justice of the peace, shall put their de-
liberations in writing, and cause it to be signed
by such of the attending relations or friends as
know how to sign, a:id shall also sign himself”
Let us suppose the case, in which three candi-
datespresent themselves,to claim the tutorship
of some minor. In obedience to ourlaws, a
meeting of {umily is called to deliberate upon
the interests of the mimor, and to select a suit-
able tutor for him. " In this case, the impor-
tance of reducing the deliberations of the
meeting to writing, would be apparent. The
judge. who weuld be obliged to select from
among the caudidates. ought to have the whole
of the particlars before him, as Who had been
proposed, by whom. and what arguments or



OF THE STATE OF LOUISIANA.

reasons were urged against and in favor o
each.

The act of 1811 does not even require,
that the declarations, made under oath, should
be put in writing. The judges would, no
doubt, always do it, in order to preserve the
evidence of the formality having been com-
plied with. And I suppose it might be done in
the common form of aflidavits, containing the
necessary substance, made all of them at the
same time, or at different times, as would be
most convenient to those from whom they are
exacted. If1 am correct in this, then these
declarations, which may be made before any
one competent to administer an oath, can in
no respect be eonsidered a written judicial
proceeding, within the meaning of the consti-

tution. As a matter of expediency, they are

written to be sure, but not because the law:

imperatively commands it. A deposition is
as much a written proceeding as these decla-
rations, and yet they are made every day in
French. But there is another ground upon
which this sale may be justified, without the
necessity of even the declarations prescribed
by the act of 1811. It will be seen from the
authenticated extract in this record, where

£ West'n Distri¢ i

Sept. 1621 /3
MELsNGON"S 8
UEIRS
s, 3
Dunamer. %

. .

PRSI



k7 Sepr. 1521,

L N\~

CMELANGONS
HEIRS

22 »S.

k. DvaaMEL.

T SRERINSAT § W LRSS TR L SR Y T L e T

N
E W ést'n District.

CASES IN THE SUPREME COUR'T

it says, les esclaves ainst que habitation restant
hypothigués, &c. That there was only one
tract of land belonging to the succession,
which was that sold to the defendant. Now,
one ultimate object of the sale was undoubt-
edly to effect a partition. For it will be ob-
vious, on a little reflection, that a partition in
nature could not be made without almost a
total sacrifice. On such a partition, the wi-
dow would take one half, which would have
left only two and a half arpents front, to be
divided among seven heirs, giving to each
a small fraction more than a quarter of an
arpent ; a portion evidently too small for any
agricultural purpose. 1f then a partition
could not. have been made 1 nature, this sale
comes within the exception stated in that
very act of 1811, which proliibits in general
‘the sale of minor's property, except with cer-
tain formalities. JMartin’s Dig. 134, sce. 21,
says, ¢ that nothing contained in the prece-
ding sections shall be construed. in any case.
in such a manner as to prevent any sale of
minor’s property, should said sale be neces-
sary, either for the payment of the debts of
the estate, or for the division thereof, when

there are heirs. who having attained the age
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of-majority, or being emancipated, shall claim West'n Distiet

their portion of the same. In this case, there
were major heirs, and the sale was necessary
for a division. The general prohibition can
only apply to cases where the minor holds
property in severalty, or where being in com-
mon with others, a partition cannot be made
in nature.

It would be absurd, as well as contrary to
the exception contained in this statute, to
say that majors must remain in common, be-
cause a meeting of family, deliberating upon
the interests of minors only, might happen to
be of opinion, that their interests would not
be promoted by the sale, or because the de-
clarations required by the statute, could not
be obtained. The enjoyment of one’s rights
cannot be so clogged and shackled, not even
for the benefit of minors.

The Civil Code, 184, art. 156, has expressly
declared, that « none of the co-heirs or co-
proprietors of an undivided thing or estate,
can be obliged always to remain in that state.
Thus, any of the co-heirs or co-proprietors
of age, or minors, can compel the others to a
partition of the estate, which they possess
jointly, whatever be the lapse of time during
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EWest'n District. which the joint tenancy may have lasted.”

- Sept. 1821,
o~~~ Again, 188, art. 171, « where things arc by

FMELANGON'S

“mems  their nature indivisible, or wheun they cariiot

proceeded by cant or lcitation, Id. art 172.

L Cant or licitation is the act by which an im-
Ty moveable, which is common to several per-

sons, and cannot be partaken conveniently, is
adjudged to one of them, or to some other
person.” We can scarcely need any direct
proof, that the majors had claimed their por-
tion of the succession, since they could have
no motive for wishing to abandon, for a long
time, the enjoyment of their rights. It will be
seen, however, that the sale was made at the
instance of all the heirs; of the majors, as well
in their own names, as in the names of the
minors whom some of them represented.
What personal interest could have prompted
them to solicit the sale, but to obtain their
portion of the succession. It will not be ex-
pected that we should shew that a petition
had been filed in the office of the parish judge,
claiming a partition in form. It cannot be
difficult to comprehend, that in these small
successions in the country. where there are
many heirs, and where the portion coming to
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each, is but small, the parties interested are West'n Distriet

desirous to get what is coming to them, as
speedily as they can, and as little as possible
incumbered with charges and expences, that
lawyers are very seldom employed in these
cases, and that no rigid observance of forms
i1s exacted. The truth is, we have never had
any known and established rules of proceed-
ing in the parish court, before the act of 1820,
and applications to the parish judge, for the
exercise of his official duties, were more fre-
quently made verbally, than in any other man-
ner. In the case under consideration, it was
obvious that the property must be sold, as a
partition could not otherwise be made; and
when once sold, there could be no d]fﬁculty
in dividing the proceeds among the heirs, and
that, without any formal petition for that pur-
pose. Indeed, there could be no necessity
for a formal petition to do that which all the
heirs were ready and willing to do amicably,
and without coercion. What is called a
meetiug of family, in this case, the proceedings
of which are objected to, as being written in
French, may with more propriety, be consi-
dered a meeting of co-proprietors; and their
deliberations may rather be regarded as a
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mutual expression of their consent that a sale
should be made, in order to enable them to
divide and cnjoy, in severalty, their respec-
tive mterests, than as the proceedings of a
meeting of family, assembled to deliberate
exclusively upon the interests of minors.
The sale was a necessary preparatory step
towards a partition, without which, the par-
tition could not be effected ; a measure which
might have been coerced, if necessary, by
the majors, and which was, therefore, properly
assented to by those who represented the mi-
nors. The sale was a cant or licitation, which
it was competent for the judge to decree, on
seeing that a partition was otherwise imprac-
ticable, even though it had been opposed by
the representatives of the minors. And can
their consent make the sale less legal? I
should think not.

II. It has been contended that the section
of our constitution under consideration, should
receive a most liberal iuterpretation, that
what is called the policy of the law exacts it;
that the government of the urited states, in
having required as a condition to our admis-

sion into the union. a provision like that, con-



OF TIHE STATE OF LOUISIANA,

tained in our constitution before quoted, had a
deep design to produce by it a change in the
language and manners of the people of this
state; that courts of justice ought to fend their
aid for the accomplishment of this object, by
a construction, which will extend as widely
as possible, the influence of the provision.—
I think, however, that another and far differ-
ent motive may be attributed to the govern-
ment of the united states, for having stipula-
ted the condition of which I am speaking; a
motive which is much more obvious, rational
and consistent with truth, than the one which
is suggested by the counsel for the defendant.
The constitution of the united states, art. 4,
sec. 1, says, that « full faith and credit shall be
givenin each state, to the public acts, records
and judicial proceedings of every other state.”
It was undoubtedly the objcct of this section,
to place the acts, records and proceedings of
each state, on a more favourable footing in
the other states, than those of foreign coun-
tries; and as they possess these privileges
and advantages, it is but fair that they should
be written in a language the least likely to
embarrass those who are thus to be governed
and affected by them. Hence, the propriety
VoL. x. 30
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of the condition, as it regards the «laws, re-
cords and judicial and legislative written pro-
ceedings of this state.” We have no need of
the forced hypothesis put forth in the defence,
to account for this condition. It is the very
excellency and distinguishing feature in the
goverument of these united states, that it is
conducted upon a plan diametrically opposed
to those refinements in policy, which, for the
most part, characterise the intrigues and poli-
ites of courts; that it leaves human affairs to
proceed as far as is consistent with the public
good, in their natural channels; that it does
not entangle itself by artifice and insincerity,
nor intermeddle more than is necessary with
merely private and ordinary affairs. It is to
this unrestrained liberty in every thing, that
we shall owe our future greatness; and it
is because I am fully persuaded that the
government of the united states has hitherto
been administered upon this simple and un-
artificial system of policy, that I cannot credit
those deep and far-fetched views which have
been imputed to it in this case. But, however
this may be as it regards the general govern-
ment, it is certainly the duty of courts of
justice, in the construction of laws, to carry
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into effect the most obvious, natural and au- Wgse;;’ Dot
thorised intentions of the legislature, not e~
those which an ingemous mind may conceive
DUH?I'V[EL:\ 5

as merely possible. This court will not there-
fore, I am persuaded, strain the constitution
for the purpose of promoting intentions which
are neither ohvious nor natural, and which
by some, may also be thought unauthorised. ]
Are there not inducements enough for the <
cultivation of a.language, in which are writ-
ten our constitution and laws, in which is to
be embodied our future history > Would it
be difficult to prove that this state must, in the
natural course of things, assimilate in its lan-
guage and manners to the rest of the united
states ? Is it necessary to resort to an insi-
dious policy, to force us to become one peo-
ple 7 Must those changes, winch if uncoerced,
would be yielded to with cordiality, be ren-
dered ungracious by a haughty and unconcili-
ating air of compulsion? I can see no neces-
sity for all this, and it appears to me, that if {
the government of the united states have so
intended, they have intended a very foolish
thing. But to come to the question. The
words of the constilution are, that « all laws
that may be passed by the legislature, and
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Wé“’“ District. the public records of this state, and the judi-

cial and written legislative proceedings of the
same, shall be promulgated, preserved and
conducted in the language in which the con-
stitution of the united states is written.”

It will not, I imagine, be contended that the
proceedings arraigned in this suit, come with-
in the meaning of the words, «public records.”
It will be admitted on all hands, that the word
public, as here used, means Igolitical; that the
term is nsed to designate records, which re-
gard public, as contra-distinguished to private
affairs, that is the records which are kept of
the acts of that ideal, being called the public.

If there could be any doubt in the English
text, there can be none in the French, the
corresponding words of which, are ls ar-
chieves de cet etat.” It has, however, been con-
tended, and I suppose will be again contend-
ed, that the proceedings of a meeting of fami-
ly are judicial proceedings, within the meaning
of the constitution, and must therefore be writ-
ten in the English language. Perhaps this
question docs not open a very wide field of
argument. But it appears to me, that if the
term jndicial is restrained to its natural and

ordinary meaning, it cannot be applied to the
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proceedings of a meeting of family. I should W;Z;? Dis
either of a judge of a court, or of some of its
officers; and the proceedings in question, are
neither those of a judge of a court, or of any
ofits officers, which I think I shall be able to
demonstrate.

The Civil Code, (before quoted) page 62,
art.21, says, that in every case where it is pre-
scribed and necessary that a meeting of family
shall be called, such meeting shall be called
in the «office of a notary or justice of the
peace,” &c. It is no where said that such a
meeting shall be called before a judge, before
a court, or before any officer of a court—
Neither is the duty of the officer before whom
the meeting is called, a judicial duty. It is
merely notarial. He shall put, says the law,
¢ their deliberations in writing, and cause it 1
to be signed,” &c. He does not assist at their
deliberations. He does not direct and con- q
trol them. Nothing can be more apparent
than the difference between the duties of a
judge and those of a notary. They are two
distinct and independent bodies of magistracy,
It is the duty of a judge to declare what the

v e A ks Kot e M Thar -

faw is. It is the business of the notary to note
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;;,’;“3‘;5‘;“ what laws the parties, by their agreements,
"<~~~ impose upon themselves. Itis the duty ofa
et judge to decide what the parties' shall do.—
;fnvmju,_ It is the business of a notary to reduce to
writing and record, what the parties agree
to do. The one is an officer, in whose
capacity to judge what is right, the law has
placed confidence, and to whose decrees it
therefore exacts submission. The otheris an
officer, in whose capacity and fidelity to put the
thoughts, opinions and engagements of others
in writing and in form, the law has placed
confidence, and therefore calls their acts au-
thentic, and gives them the privilege and pre-
eminence over other instruments, of being full
proof of what they contain. The judge com-
; mands our respect and forces our obedience.
| The notary exercises his functions in retire-
ment and seclusion, and his acts are subject
to the superintending authority of courts, who
regulate and control them. The duties of
the notary are merely ministerial duties.—
They can have no pretentions to be called
Judicial.  Why then call the proceedings ne-

cessarily had before such an officer, judicial
proceedings ? It will perhaps be said that the
t
i

meeting of family may be called in the office
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of a justice of the peace, who is a judicial of-
ficer, aud therefore that the proceedings may
be judicial. But no one can seriously believe
that these proceedings are to possess a vary-
ing and shifling character, according to the
description of magistracy before which they
may take place. If, however, such could be
the case, it would be sufficient to shew that
the officer before whom the proceedings were
had in this instance, was a notarial officer, as
well as a judicial one. The court will not
presume that a notarial duty was performed
by him, in his judicial, rather than his notarial
Capz;city, merely to make the proceedings had
before him, void. If justices of the peace
have been by law deemed competent to the dis-
charge of these notarial duties ; if Iheetings of
family may be convened indifferently, before a
notary or justice of the peace, it was probably
permitted with the view of multiplxing, as
much as possible, the facilities of these pro-
ceedings, and because they are not extremely
difficult, and because, at all events, they are
subject to revision before another officer, who
can take the necessary steps to correct what
may be found erronious in them.

It may be contended that these proceedings
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were had before the judge himself, and there-
fore are judicial. This court, however, well
knows that parish judges are ex qﬂcio, both

Dig. 270, n.13. & Id. vol. 2, 214, sec. 5. So
that, as to these proceedings, he must have act-
ed in one or the other of those capacities,
since there is no authority for calling a family
meeting, before a judge, as such. There is a
case in 1 Martin, 137, 9, which perhaps bears
upon this point, the case of Detournion vs. Dor«
Menon.

In that case, it was decided that the parish
judge, who was then cx ofiicio sheriff, could
not punish for a contempt of his authority, as
judge, while performing the duties of sheriff.
This decision shews, if any decision were
necessary to shew, that where more than one
office is united in the same person, the law
will judge of the capacity in which he acts,
from the nature of the duties whieh he is dis-
charging.

I know of but one ground more, upon which
it can be urged, with the least colour, that
these proceedings are judicial. It may be
said that they are so, because they have been
had in obedience to the order of a judge ;
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that though not directly, they are indirectly
the proceedings of a judge, and consequently
Judicial.  If, however, these secondary and re-
mote consequences are to be brought within
the prohibition of the constitution, there are
few proceedings in this state, which will stand
a scrutiny. For instance, the sale of a succes-
sion, made in obedience to an order of the
parish judge, by an auctioneer, would be a
judicial proceeding ; and the written part of it,
the process-verbal of the sale, would be re-
quired to be in English. The taking of a de-
position out of the state, by an order of court,
under a commission issued for that purpose,
would be a judicial written proceeding, as
such deposition cannot otherwise be taken
than in writing, The answering of interroga-
tories, in compliance with an order of court
requiring it, would be a judicial written pro-
ceeding. Fifty other cases might probably
be stated, which would be equally as objec-
tionable as the one before the court. If any
object of great public utility were to be pro-
moted by such a construction, it would be the
less censurable. But instcad of that, it lets in
a confused and inexhaustible train of evils and
abuses. It 1invites litigation and bad faith.
Vor. x. 31
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" Tyicosi . : .
fty District. produces ruin to parties, and disorder to the
3

g+~~~ public.

Mprixgﬁfso ¥ On principle, therefore, I think that such a
Dumamer, Construction ought not to prevail; and on the
N score of precedent, 1 think there is quite as
little pretence for it. The first decision
which I can find in this court, that bears any
% ; analogy to the present case, is in the suit of
qgv Clark’s ex. & «l. vs. Farrar, 3 Martin, 248, ubon
abill of exceptions. In that case the instru-
ment of sale and mortgage, on which the suit
was brought, being attached to the petition,
and made a part of it, it was coutended that
it should have been translated into English,
and furnished to the defendant. But the
court decided that it was mere evidence, and
need not be translated. This decision will
not, I presume, be invoked by the defendant.
The next case in point of time, is that of Du-
Sfou & al. vs. Massicot & al. 3 Martin, 291, in
which it was decided that the judgment of the
parish court of Placquemines,and the proceed-
ings in cxecution of it, were had during the
interim between the territorial and state go-
verninents, and were not therefore unconstitu-
tional. As yet we find unothing against the
plai<tiff’s right of recovery in this suit. The
next case is that of Dussuaw’s syndics vs. Bre-



OF THE STATE OF LOUISIANA.

deaux. 4 Martin, 450. Here the defendant’s Wgs;’;‘%sﬁtf’ '

mistake may be said to have commenced ; the <~

. . . . Menasgoy

court says « We incline indeed, to think thal — yems
s,

the acts of creditors, convened by 2 court of Deuams,

justice, are part of the judicial procecdings, :
the whole course of which forms what is called
jutcio de concurso ; and as our constitution di-
rects that all judicial proceedings shall be re-
corded, and conducted in English, we are
disposed to believe that if the objection rais-
ed, had come from a person who had no con-
cern in, nor adhered to the proceedings com-
plained of, it would be our duty to declare
they were not legal.” The opinion here inti-
mated has, however, been confirmed by a sub-
sequent decision. 7 Martin, 409. So that the
law, in regard to the proceedings of insolvent
debtors, may now be considered as settled.
But let it be remembered, that this decision
has been made with an express reference to
the Spanish law, where such proceedings are
denominated juicio de concurso ; that they take
place in a contentious tribunal ; that there are
in such proceedings, two parties opposed to
each other, the insolvent deblor on the one
side, and his creditors on the other; that an
appeal is made by both parties, to a tribunal
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appointed by the law to decide between them;
and consequently, that the proceedings have
every requisite necessary to give them the
character of judicial proceedings. 1 come now
to the last reported case, which I shall notice
on the subject of these proceedings, a case tri-
umphantly quoted by the defendant’s counsel,
and considered by him as putting all contro-
versy at rest. It is the case of Tregre vs. Tre-
gre. 6 Martin, 665, 9. The facts, as stated
by the court, were, that ntoine Tregre, the
defendant, after the dcath of Mary Hydel his
wife, caused an inventory of their joint estate
to be made, and obtained the whole estate
to be adjudicated to himself. Four of the
children of the deceased claimed the nullity of
the adjudication, on the ground that the family
meeting, whose consent is required by law, to
an adjudication of this nature, was irregular
and incomplete, and that the proceedings on
the adjudication were not written in English,
as all judicial proceedings ought to be. Upon
this case the court observes, « it has been de-
bated between the parties whether these pro-
cecdings are such as the law calls judicial —
But having no doubts that the acts of a judge,
presiding as such, to the petition of an estate,
and decreeing the adjudication of it, accor-
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ding to law, are stamped with the character
of judicial proceedings, it is our duty to de-
clare,that unless such proceedings are written
in English, as the constitution directs, we are
bound to pronounce them void.” If I could
have felt any doubts of the correctness of the
position which I have been labouring in this
argument to maintain, the reasoning of this
case would completely have dispelled them.
So far from its being an authority for the de-
fendati, I consider it almost a conclusive one
for thz%laintiff's. The very distinction which
I have endeavoured to illustrate between the
proceedings of a judge, and those of a notary,

though not expressly stated, is very strongly
implied. To the meeting of family, it was ob-
jected that the proceedings were «irregular
and incomplete,” and we learn from the his-
tory of the case, that an attempt was made
to establish this objection by parol evidence; ‘
so that the irregularity must have related to ;
something else than the mere language in !
which the proceedings were writtei and re-
corded; though the last objection was urged
also, not however, to the proceedings of a
mere meeting of family, but as if to distinguish

UT O TRV,

it from the other, «irregular and incomplete” ‘



248

West 'n District.
e, Sept. 1821.

N~

- MeLancon s
T HEIRS

DUHAMEL

€ASES IN THE SUPREME COURT

proceedings. The learned judge who deli-
vered the opinion, proceeds to state, as an ad-
ditional objection, that « the proceedings on
the adjudication were not written in English.”
But, observe the language of the opinion.—
« Having no doubts that the acts of a judge,
presiding as such, to the partition of an estate,
and decreeing the adjudication of it accor-
ding to law.” It was the “acts of a judge,”
then, that were in question before the court,
not in his capacity of notary, auctioneer, or
justice of the peace, but « presiding as such;”
that s, as judge to the partition of an estate,
which shews also, that the court looked to the
nature of the duties that the judge was dis-
charging, in order to ascertain the character of
his acts, an inference strengthened, and it ap-
pears to me, put beyond doubt, by the conclu-
ding clause, «and decreeing the adjudication
of it according to law.” The court might
well say, under such circumstances, that there
was no doubt. It was too plain a case to ad-
mit of doubt, and if the facts in this suit had
been similar to the facts in that, I should also
have felt that there was no doubt, and sheuld
not have troubled the court with this argu-
ment. But here the only decree given by
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the judge is in English. He has kept up, Westn District, §

throughout, the distinction between his judi-
cial and notarial duties. As notary, he has re-
corded the deliberations, if they may be so
called, of the meeting of family convened be-
fore himself. As judge, he has decreed the
homologation and confirmation of these pro-
ceedings, and orders their execution; and
has decreed also, the adjudication to the
widow, as recommended by the meeting. He
speaks of himself as connected with these
proceedings in the third person. ¢« Let the
foregoing proceedings of the meeting of fami-
ly had before the judge of the parish of St.
Martin,” &ec. If the constitution is to be ex-
tended, to make void such pfoceedings, we
are in a most lamentable condition in this
part of the country; and many will be led to
regard the law as a mere cover for legal
swindling. Some estates to the amount of
more than a hundred thousand dollars, and a
still greater number under that sum, have
been sold in this parish, with precisely the
same formalities; and I make no doubt that
the same thing has been done in other parts
of the state. ThisI know is not an argument
for the court to give an illegal decision. But

i
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;}t" District. in a doubtful case, it is certainly right to look
.~~~ to consequences; and the court will not, I am
; % mEmms certain, rashly entail upon the public evils so
F Yonanz, Serious, without a pretty urgent and obvious
' necessity for so doing. Before concluding
this point, it may not be amiss to notice, that
I have understood that this court should have
decided the award of arbitrators to be judicial
proceedings, within the meaning of the consti-
, tution. If so, it must probably has been on
the ground, that arbitrators are judges, ap-
pointed by the parties, and that their award
is in itself a judgment, that cannot, if legally
given, be altered or varied by the court; and
I cannot conceive that such a decision should
: militate the least against the principles which
. I have been endeavouring to maintain in this
suit.

II. Admitting all that I have hitherto said
| to be fallacious; admitting a meceting of fa-
mily to have been necessary in such a case as
this, and that its proceedings are required to
be in English, still another questioun lies in the
way of a decision for the defendant; can he
take advantage of the irregularity 7 Will the
law permit him to dispute the title which he

B R o B o
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has acquired? Can he claim; not that the Westn Distrighg

title shall be made good to him; not that he
shall be secured a satisfactory indemnity, in
case of a possible eviction, at some future pe-
riod, but that the sale shall be avoided and
set aside altogether, in his favour? It is dif-
ficult to say,.whether reason or authority is
most strongly opposed to such pretentions.
I do not know whether the defence, in this
case, will strike every body in the light it does
me; but to me it has the appearance of trif-
ling with good faith, to say the least of it.
That part of the answer which relates to
Pierre Broussard’s claim, the court will per-
ceive, is not supported by a scintilla of evi-
dence; and as to the last plea, that « the pro-
ceedings in the inventory and sale, were con-
ducted and carried on in the French lan-
guage,” the court cannot mistake its object.
The court will see in it the desperate efforts
of a man, who wishes to shake off, by any
means, a bargain that he has become tired of.
Itis not because he seriously apprehends any
danger from this quarter, that such a plea is
resorted to. Had that been the case, he
would have been satisfied with the offers made
him by the plaintiffis. In vain do they tell
Vor. x. 32

Sept. 1821
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CHAMEL. entltled to one halﬁ You have the rights of

the three major heirs; at least, these pro-
ceedings are binding upon them, and it is ex-
tremely questionable whether even the minors
can object to them. But whether they can

or not, we are willing to give security to any

extent, that they shall never do it.” A rea-
sonable man, fond of his purchase, and wish-
ing to retain it, would certainly have been
satisfied with all this; but not so doctor Du-
hamel. A confirmation in the most ample
form, cannot s at1sfy him; nor security to any
extent. Nothing, indeed. will satisfy him, but
to set aside the sale; and in this, it appears to
me, he is too unreasonable to be indulged.
The court will please to observe too, that
the defendant is, at this moment, in the actual
and undisturbed possession and enjoyment of
the property sold to him; that one year’s
crop had been drawn from it before the
commeucement of this suit; and that profits
are probably yet derived from it by the de-
fendant. Suppose the sale to be set aside,
what are to become of all these ? Is the de-
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fendant to account for them? Or do the ven- WESEPI}D]’(?;’; &

dors forfeit them, as a sort of punishment for w~~ "8
MeLA NGoN’, b 3

having made an illegal sale of their property ?

Is the cause of nullity good, only by way of punamer %

defeuce? Or, suppose the price to have been
paid at the time of the sale, could the de-
fendant have asserted its nullity by an ori-
ginal action? If so, within what time must
such action be brought? Can the defendant
enjoy the property as long as he pleases,
and when he gets tired of it, annul the sale,
and claim the re-payment of the price?
These are a few of the absurd difficulties
which the defence suggests. I appeal to the
experience and knowlege of this court, whe-
ther applications to annul the sale of a piece
of property for alleged defect of title, are fre-
quently made by a vendee while in the full
and undisturbed possession and enjoyment of
such property? On the contrary, is not the
whole policy of the law opposed to such a
practice? What would be the consequence
of permitting 1it? The consequence would
be, as in this case, that whenever the vendee
was called upon for the price, he would begin
to cavil about the title. Or if, in the {luctu-
ation of events, the property should become
less valuable, the vendee would begin to

BEIRS . 3
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But
this court has already decided, 7 Martin,

again upon the hands of the veundor.

223, that the vendee cannot refuse payment
of the price, nor can he require even security
from the vendor, until disturbed by a suit ac-
tually brought to evict him. The law ounly
speaks of ¢ suspending payment” in certain
cases, but no where of withholding it altoge-
ther; and those cases in which it may be sus-
pended, are stated to be, when the purchaser
is disturbed by an action, soit hypothecaire, soit
en revendication. Civil Code, 381, art. 85. What
are the obligations of the vendor in the con-
tract of sale? The Civil Code, 348, art. 24,
says, that there are two principal obligations,
viz. that of delivery and warranting the thing
sold. The first of these objections the plain-
tiffs have already complied with. The de-
livery has been made. As to the second, the
same authority says, art. 25, that it has refer-
ence to two objects. First—peaceable pos-
session : secondly—hidden defects or redhi-
bitory vices. As long then, as that peaceable
possession, which the vendor is bound to war-
rant, remains undisturbed, no breach of the
vendor’s obligation of warranty can be alleg-
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ed. But it may be said. perhaps, that it is OfWZ‘L};‘,‘,’?EZr,, }

the essence of the contract of sale, that a title
should be given to the thing sold. That when-
ever this is not done, there can be no sale.
A slight examination of authorities will, how-
ever shew, that a valid title to the thing sold,
is not of the essence of the contract of sale.
A man may sell a thing to which he has ne
title at all. the thing of another; and do it
without the owner’s consent, and the sale will
be valid. Not, indeed, so as to transfer the
property to the purchaser, but so as to bind
the parties to their contract. The vendor
obligites himself by such sale to delivery and
warranty, the same as if the title had been in
him, and the vendee becomes liable on deli-
very, to pay the price. On this subject I refer
the court to #. 18, 1,28. Domat, part 1, kv. 3,
#it. 2, sec. 4, art. or n. 13, Pothier Traité du con-
trat de vente, part 1, sec. 2, art. 1,n.7. 5 Parti-
da, tit. 5, ley 19.  Febrero addicionado 6 Libreria
de escribanos, part 1, cap. 10, sec. 1, n. 7, vol. 2,
p- 363.

Such is the general doctrine, when a man
sells as his own, the thing of another. And
if the purchaser was aware of it at the time of
the sale, the seller is not even liable in da-
mages, nor bound to restore the price, unless

o~
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it is expressly so agreed. Febrero, ib., 5 Par-

sis, that the proceedings of the meeting of fa-
. mily are, as the defendant contends, void;
that this sale is the same as it would have
been without any such proceedings. Upon
this hypothesis, it is the sale of minor’s pro-
perty, without being legally authorised, and
?;-g such a sale, I admit, is null ; though a further
examination of authorities will shew, that this
is a mere relative, and not an absolute nullity;
that though it may be asserted in favor of the
minor, it cannot against him. On this point
I refer the court again to the same T'reatise
of Pothier, part 1, sec. 2, art. 1, n. 13, p. 9, where
it is said, that we cannot purchase property of
which we have the administration. That a tu-
tor cannot purchase property belonging to his
ward, &c. but that the nullity of these sales is
not absolute, like that of the property out of
commerce; that the nullity is only pronounced

Ty —n e c - e

against the tutor in favor of the minor; that it
is established to prevent the frauds of a tutor,
who, for his own interest, might be induced
to purchase at too low a price; or to become
the purchaser of those things which it was
not the interest of his ward to sell; and fur-
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ther on, under n. 14. the author says, that there Wes}‘f Dist

is also reckoned among things which cannot
be sold, les heritages et autres immeubles des mi-
neurs, &ec. That these things can only be
sold for some just cause, in virtue of the de-
cree of the judge, and on observing certain
preliminary formalities. But continues the
author, la nullité de la vente de ces choses n’est aus-
st quune nullité relative, etablie contre Vacheteur,
qui n'en peut opposer la nullité. 'The author
then goes on to state, that if a third person
sells, as belonging to himself, un heritage, a
piece of ground which belonged to the church,
to minors, or to other persons similarly cir-
cumstanced, the sale is valid, de méme que nous
avons vu que Détoit la vente de la chose d’autrus.
It had formerly been supposed by some, that
the art. 1599 of the Napoleon Code had chang-
ed the ancient laws of France on this subject.
The article is in these words, la vente de la
chose d’autrui est nulle—elle peut donner lieu @ des
dommages—interests,lorsque Uacheteur a tgnoré que
la chose fut 4 autrue. Many decisions have,
however, taken place in France, subsequent
to the adoption of this article, which shew,
that even now the sale of minors property,
without pursuing the necessary formalities,

i
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pst'n District. for such sales are not considered absolutely

void; that the nullity is considered merely
relative, and only to be taken advantage of
by the minor himself. In a work entitled Ju-
risprudence du Code Civil. 1 have found many
decisions which go to support the general
principle, that the omission of a formality es-
tablished in favor of minors, can only be
objected to by them, and cannot benefit
others. In wol. 8, p. 147, of this work, the fol-
lowing principle is decidcd, as stated by the
author, fo wit, La restitution des mineurs ne pro-

[fiterait point aux majeurs. In vol. 16, of the

same work, p. 456, the following principle is
decided, as appears from the author’s note at
the head of the case reported. On ne peut
opposer aw mineur le defaut d’autorisation dans
les actes on elle est tmpérieusement exigée par la los.
In vol. 21, p. 294, of the same work, the follow-
ing note is at the head of the case decided.
La nullité résultant de ce que le tuteur w'a pas été
autorisé pdur plaider nest relative qu’au mineur, et
ne peut étre invoquée par Pautre partie.  Voyez ce
que nous avons dit sur les nullités, p. 65, et 356,
ler volume de cct ouvrage. On referring, as di-
rected by the above note, I find the follow-
ing remarks in p. 65. Nous observerons d’abord
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que les nullités se divisent en absolues et en relatives. West'n District. o

Les premieres proviennent de la violation d*une lo¢
dont U'interet public est le principal objet ; tout indi-
vidu a le droit de les opposer ; teles sont celles resul-
tant de la contravention auz art. 144, 147, 161, et
suiv. du Code. Les secondes naissent de linfrac-
tion d’une lot qui ne concerne que U'interét privé des
parties.  On en voit de examples dans les art. 180,
et 182. But in vol 17, p. 432, of this work,
there is a case in which the art. 1599 of the
Code Civil, before quoted, is fally discussed.
From the report of this case, it appears, that
one Pasquale sold to a madame Panialis, at
private sale, an estate belonging to his chil-
dren. The purchaser, after enjoying, with-
out disturbance, for three years, brought suit
against Pasquale and his children, to get the
sale annulled, pretending that it had not been
made in conformity with the articles 452 and
457, of the Civil Code. But as these articles
do not expressly declare that sales made in
contravention of them, shall be null, she pro-
bably despaired of success, and abandoned
the suit. At the same time, however, she
commenced a new suit against Pasquale, the
father, claiming that the sale should be an-
nulled, as being in violation of article 1599.
Vor. x. 33

Sept, 1821
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West'n District. [t ig scarcely necessary to add, that the court
j  Sept. 1821,

decided against her pretentions. The court,
in giving their opinion, observe, p. 438, Le ven-
deur dans le cas dont il s’agit, n’est point un tiers
non tnleressé qui dispose sans lavew du proprie-
tatre de la chose d’autrui, mazs il est un mandataire
que se charge de interet du proprietaire, qui promet
en propre de Uexécution du contrat, et de la rati-
fication de celur an nom dugquel il vend. La vente
dans se cas se resout en une vente sous la condition
de la ratification: du proprictaire @ étre rapportée
par le vendeur, mais dés le moment 6u cette ratifi-
cation ou cxpresse ou lacite existe, le contrat est
parfait, et la condition est remplie.  So in the pre-
sent case, admitting the proceedings relative
to the meeting of family to be irregular and
void, the vendors can be in no worse si-
situation than they would have been with-
out any such proceedings. The nullity of
the sale could only be regarded as relative,
and not absolute. On being hereafter ratified
by the minors, it would become perfect and
complete, a condition impliedly stipulated in
the act of selling; and the performance of
which is further expressly guaranteed by of-
fering security. Besides, if the sale were
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totally void, its nullity might as well be as- WestnDistg

serted by the widow and majors, as by the
miunors. But would it not be perfectly ridicu-
lous for the former to attempt such a thing?

Once more, for the last time; to sell the
property of minors without observing the
formalities prescribed by law, concerns only
the private interests of the parties. It does
not concern, chiefly, the public interest; and
for this reason, the nullity is merely relative;
which is in perfect accordance with the prin-
ciples extracted from the 1st vol. of the work
before referred to.

Baker, for the defendant. The Civil Code
is quoted to prove, that before the act of 1811,
it was the duty ofthe parish judge to proceed
to the sale of an estate, within convenient time
after it was opened. The first quotation, 174,
art. 128, relates to vacant estate's, and can
have no application here.

As to the second, 68, art. 56, we find imme-
diately after, in art. 58, that it 1s required
that « the judge, at the time of authorising the
sale, shall fix, with the advice of the meeting
of the family, the several terms of credit at
which the minor’s property shall be sold, as

|
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well as the rate of interest, the securities to be
given by the purchaser, and the other condi-
® tionsof the sale.as the case may require.” The
act of 1809. 3 Martin’s Dig.128,n. 12
that « whenever the estate of the minor shall

,declares,

consist of property not liable to decay or re-
pairs, such as uncultivated lands, or lots not
built on, the tutor shall not be at liberty to
sell the same, but it shall be his duty to keep
the same for the minor. unless he is authorised
by the judge to sell either the whole or a part
of the same, whenever said judge shall be sa-
tisfied, by and with the advice of the under
tutor, and of the assembly of the family, that
this sale is indispensably necessary to, or evi-
The
extract just made from the Civil Code, proves
that the sale must be made with the advice of

dently to the advantage of the minor.”

the meeting of the family, a legal and indis-
pensable requisite; and further states, the par-
ticular objects, about which they are to con-
I make the other
extract from 3 Martin, 128, to shew the ge-

sult, advise and deliberate.

neral provisions of the law, in submitting the
concerns of successions where there are mi-
nors, to a meeting of the family ; and most re-
spectfully submit to the court, if a meeting of
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the family under this section, does not become West'n Distri

Sept. 162

necessary, where any part of the minor’s es- -~
. . . . MELAY gon’?
tate consists in unimproved lands, which = gas ., %

never fails to be the case, in any country part Dmfmmfg
of this state, where land is a part of the inhe- A
ritance. {

Thinking it is made sufficiently obvious, that
before 1811, a meeting of the family was abso-
lutely necessary, to decree the sale of a minor’s
property, the terms, credits, &c., let us exa-
mine if any change was made in the laws then
existing, by the act of that year, dispensing
with this preliminary.

The first section of this act, 3 Martin’s Dig.

132, n. 19, declares, « that from the passing

1
3
i
%

of this act, the property of minors shall be kept
pnsold, unless the tutor, with the consent of
the under guardian, and of at least five of the 1
nearest relatives of the minor, or of an equal
number of friends, if there are no relations,
duly sworn to declare the truth, the whole
truth, and nothing but the truth, shall declare,
that it is for the interest of the minor that the-
said property, or part thereof, be sold.” The
repealing clause at the end of this act, see
3 Martin’s Dig. 136, n. 25, only repeals certain
devisions in the Civil Code, and of the act of
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March 18th, 1809, as «are contrary to this
act;” and the whole of the law must be con-
sidered as amendatory of the former laws, ex-
cept where their provisions are directly con-
trary. The relations or friends, named in the
section quoted above, at full length, it is true,
are not called a meeting of the family, in ex-
press terms; but this assembly, consists of
the same precise persons, required to com-
pose a meeting of the family, by art. 21, page
62, of the Civil Code, it can be called by no
other name, or considered as any thing else.
One of the objects of the section under con-
sideration, seems to have been to add the tu-
tor and under guardian to the meeting; their
consent to the sale, along with that of the five
friends or relatives, being also required. The
section also demands, that those who make
the declaration it ordains, should be ¢ duly
sworn to declare the truth, the whole truth
and nothing but the truth,” a solemnity which
gives their proceedings at least much the cha-
racter and authenticity of an award of arbi-
trators; and like arbitrators, the members who
compose the meeting act under an order of a
court, which has complete and entire jurisdic-
tion in the matter submitted to them. This
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same law, decreeing that the property of West» District

minors shall be kept unsold; without such a
declaration, it becomes an indispensable pre-
liminary to a sale of their property: and how,
let me ask, is this declaration to be had with-
out a meeting of the tutor, under guardian,
and five of the nearest relations or friends, by
an order or decree ofthe judge of probates to
that effect.

The practice has been under thislaw, to hold
the proceedings of the persons named in this
act, before the parish judge, who generally
signs with them, and this must be what the
law contemplated. That the judge does this,
sitting as a court of probates, is a natural con-
sequence, and the declaration when made,
cannot be considered any thing else buta
judicial proceeding. To perpetuate the tes-
timony of such a necessary deliberation, or
decision, (I care not by what name it be cal-
led) it must be submitted to writing, to shew
that the court of probates has caused all to be
done which the law requires, to render valid
the sale of a succession, where minors are
concerned. All sales and transfers of real
estate, must be made by public acts, or under
private signature, and surely, where minors are

Sept. 1821, 3
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conceruned, the law does and will require all
necessary proceedings, to perfect the sale of
their real estate and slaves, to be written.
'The 3d sect. of the act of 1811, 3 Martin’s
Dig. 134, n. 21, says, “nothing contained in
the preceding sections shall be construed, in
any case, in such a manner as to prevent the
sale of minors property, should said sale be
necessary, either for the payment of the debts
of the estate, or for the division thereof;

when there are heirs, who having attained

the age of majority, or being emancipated,
shall claim their portion of the same. /rt. 156,
from p. 184, and art. 171, from p. 188, of the
Civil Code, are brought forward by the ap-
pellant’s counsel, to support this authority just
given from the act of 1811; and he argues from

T

, thence, that the sale must take place under
1 the circumstances described therein; and is
i good even without the usual formalities.—

Allowing for a moment this construction of
the law, to be a sound one. does the evidence
submitted, shew the situation of Melancon’s
estate to have been such as to have made a
division impractible ? The extract from the
process-verbal, made by the adverse counsel,

may leave an inference that there was only
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one plantation, but cannot be so consirued as to
be evidence that there was no other land be-
louging to the succession. It is quoted from
the inventory, as lot No. 57, and aggording to
the usual mode of inventorying an ®state, by
putting the most valuable lots first, leaves a
strong inference that there were many lots
more valuable. Those indivisible successions,
however, being exceptions to the general law,
I conceive, before any benefit can be taken of
such an exception, evidence must be produc-
ed that this case is not to be governed by
the common rule.

My opinion, however is, that a meeting of
the family, such as is required in the 15th
section of the act of 1811, acting with the
judge superintending their deliberations, to
keep them within the law, is the proper tri-
bunal to decide if an estate 1s so circumstanc-
ed as to make a sale necessary. The meet-
g is composed of the nearest friends or re-
latives, who know all the concernsof the suc-
cession, and as the relatives or friends of the
heirs, must be supposed best qualified to judge
of therr interest.

This is the only true construction: other-
wise the first section of the law of 1811, which

Vor. x. 34
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seems to contain the main intention of the
legislature in passing it, would be a dead let-
ter; for on any other construction, it would be
in the power of the major heir or heirs, in
every estfite where there are minors, to force
a sale, by alleging the estate indivisible.—
Whether it be expedient for the estate to be
sold, is for the tutor, under guardian and re-
latives or friends to decide, as ordered by the
act of 1811 ; and the law gives them authori-
ty in the elauses pressed into service by the
learned advocate, to sell if they see fit; and
points out the circamstances which demand
and require such a decision; making them,
however the proper judges to decide what
should be done, when sworn and called in to
act.

A demand of some of the major heirs is also
required by the third section of the act of
1811, and the articles cited in support of it
from the Civil Code.

No demand in this case is proved to have
been made, and the presumption follows, that
none was ever madec.

The circumstance of several of the major
heirs having acted as members of the family
meeting, and having recommended the sale,
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11~ West'n Distriths
Sept. 1821,
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proves no demand of sale; but is, on the co
trary, a strong proof that their intention was
to proceed in the usual judicial manner, to
determine if a sale was needful. The in-
strument was illegal and faulty, but being es-
sentially necessary, they must suffer the con-
sequence of their own indiscretion and irregu-

lar procedure.

II. The principle attacked by the plaintiff’s
counsel, is fully decided in the case of Tregre
vs. Tregre, 6 Mart. 665, and little more is need-
ful than to refer to it. We find in the margin
this summary of the case, made no doubt, by
the reporter— parol evidence cannot be re-
ceived of the irregularity of the proceedings
of a family meeting before the parish judge;
if such proceedings be written in French, they
will be set aside.” The text is still more ex-
plicit, and that part of the decision which re-
lates to the proceedings before the judge, !
consisting almost entirely of the acts of a
meeting of the family, ends in these words :—
“ but having no doubt that the acts of a judge,
presiding as such, to the partition of an estate,
and decreeing the adjudication of it accord-

et rbntts o rtas Prtae s va dm

ing to law, are stamped with the character
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of judicial proceedings, it is our duty to de-
clare, that unless such proceedings are written
in English, as the coostitution directs, we are
bound to pronounce them void.”

To me it seems, that this case is exactly in
point, and embraces the matter in controversy,
in all its points and bearings. That decision,
though other matters are decided 1n 1t, turns
principally on the proceedings of the family
meeting having been in French, pronounces
them « judicial proceedings,” within the pur-
view of the constitution, and declares them
void. There are majors and minors among
Melangon’s heirs, as in the case of Tregre vs.
Tregre. 'The proceedings of the family meet-
ing filed here are in French, and were made
before the parish judge, in his capacity of
judge of probates.

Much has been said of the proceedingsof the
meeting of a family, beitg a merelymotarial and
not a judicial proceeding. Independent of the
opiulon of the court, in the case last quoted,
being in positive contradiction to this notion;
the decision in the case of Durnford vs. Se-
ghers’ syndics, 7 Martin, 409, contains matter
enough to put the question at rest. It re-
gards the proceedings of the meeting of cre-
ditors of an insolvent, which are generally had
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before a notary as judicial proceedings; al- Westn District. 8

lowing then, that the judge acts as a notary,
pending the proceedings of the family meet-
ing, it does not alter their character. Among
the papers filed in this case, however, next
after the inceting of the family, written in
Freuch, we find the following order from the
court of probates :—

« Let the foregoing proceedings of the meet-
ing of the family, had before the parish judge
of the parish of St. Martin, oo this day, the 4th
of February. a. p. 1819, be homologated, and
the same executed according to its tenor.—
Therefore it is ordered, adjudged and decre-
ed, that all the property composing the com-
munity, between Charles Melancon, deceas-
ed, and Scholastique Bourgeois, his widow,
except the negro woman named Sophie, and
her child named Etienne, be sold at public
auction, in manner and form as recommended
by the meeting of the family.” Even without
the lights cast on the subject by the decisions
in Martin, does not this paper make it suffi-
ciently clear that the family meeting was a
judicial proceeding of the judge of the court
of probates, not acting as a notary, but iu his
character of judge ? First, he orders the pro-

Sept. 1821, 538
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ceedings to “be homologated, and to be exe-
cuted conformably to its tenor.” The pro-
perty of the commuuity is moreover decreed
to be sold, «in the manner and form recom-

* and as

mended by the meeting of the family ;’
this instrument is void and defective, the sale
made by virtue of it is also void, and all obli-
gations made in virtue of it, extinguished.

The policy of the provision in the constitu-
tion is most apparent, and it cannot be intend-
ed that it should have any other construc-
tion than was designed by congress.

What the intention of that body was, ap-
pears in an “act to cnable the people of the
territory of Orleans, to form a constitution and
state government, and for the admission of
said state into the union, on an equal footing
with the original states, and for other purpo-
ses.” 1 Martin’s Dig. 212, 16. « That after the
admission of the said territory of Orleans, as
a state, into the union, the laws, which such
state may pass, shall be promulgated, and its
records of every description, shall be pre-
served, and its judicial and legislative written
proceedings, conducted, in the language in
which the laws and the judicial and legisia-
tive written proceedings of the united states
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are now published and conducted.” It is no- Westn Distigt.

torious that the convention accepted the con-
ditions offered by congress; so that in con-
struing our constitution, we are to look to the
law admitting us into the union, in which, in
the portion just extracted, we may discover
the intention of the national legislature. to
have been to hold out the strongest induce-
ment to the newly acquired population, to
become aciquainted with the national tongue,
and as early as practible,‘ to wear out every
mark of difference which might distinguish
them from the rest of the American people.

Is it not the policy of every wise govern-
ment to destroy all distinctions which ope-
rate against the perfect union of 1its people;
and is there one to be found more formidable
than that of language ? Men must understand
each other before perfect harmony can exist
among them; and this can never be the case
till the same language prevails.

A few Germans of Pennsylvania, and per-
haps one-third of the population of Louisiana,
are all the citizens of the united states. who
cannot express themselves freely. and trans-
act all their business in the English lai:guage.
Whether those people, politically spe-king,
become acquainted with our language,is a
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S‘;ﬂ gi;‘lri“- matter of no very vital concern to the grand

majority of the nation; but certainly it most
nearly regards those people themselves. who
cannot, even with all the spirit of liberality
mingled in our iustitutions, come to a full and
entire enjoyment of their best rights and pri-
vileges, till they speak the English language.
Our convention accepted conditions, and en-
grafted a provision in our constitution, which
virtually disqualify all those who do not un-
derstand English, for any place in any de-
partment of our judiciary. Civil situations
under the general government, appoiutments
in our army and navy, all require an acquaiu-
tance with Euglish, to discharge the several
duties they impose.

Will not the French population then be the
greatest gainers by a change of their lan-
guage ? lustead of being an isolated people,
will they not then arrive at the entire enjoy-
ment of the high prerogatives of American
citizens 7 Their feelings will become wholly
American. They will inspire general confi-
dence, and we will see that worth and gal-
lantry which was of late so distinguished for
martial prowess. unfolding new sources of
geuius and mental cxcellence, to add to the
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strength and glory of a great nation. Habits West'n Districs.

our fellow citizens to the language of their
fathers: but their best interests. commercial
and political, must daily lessen their prejudi-
ces against the Eunglish tougue. if any such pre-
judices really exist. There are very many en-
lightened fathers among the population, who
speak French, that will not neglect the best
interests of the rising generation; and the daily
and constant intercourse among all classes,
has already so far introduced the English
tongue into the state, as to make it every
where in very general use. All judges and
lawyers speak that language, and it certainly
operates no great hardship to have all the
written judicial proceedings in it.  Add to this
that all judges of probates, have always had
before their eyes the constitution, laws and
decisions which require those proceedings to
be in English, aud if they failed to actand de-
cree, according to law, and in legal manner
and form, their decisions, and all things de-
pendent on them, are an absolute nullity.
Clamour and detraction have been busy
and violent in attacking this court of Iate, for
deciding as they are sworn to do, uunder the
Vor. x. 39
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b West'n District. gaths they have taken, that certain proceed-
Sept. 1521,

£\~~~ ings in French were null.
: ME;Q{V;E;N.S The constitution, which all should hold
F Dunamen. Sacred and revere, has for the wisest purpo-
ses fenced round the judicial authority, in
such a way as to keep it sacred and inviol-
B able from the sudden gusts of party and fac-
tion, which may assail it. The fearless in-
tegrity, and unyielding independence of the
judges, must {ulfil the nobleydesign contempla-
- ted by the counstitution, and act the part in-
tended by their creation. One uniform rule
of conduct is needful for this high tribunal,
and essential to the best interests of the state.
‘ The patient may recoil at the necessity which
5 : lops. off a decayed or mortified member, but
g the surgeon must go on fearlessly, and finish
the operation.  Let it be firmly and promptly
decided. that the letter aud spirit of the con-
stitution shall be adhered to, and we will daily
hear less and less of the hardship of obeying
the laws; a hardship, however, which ounly
, spriugs from the neglect or caprice of its func-
tionaries. I things of this kind have been il-
leg:1ly doue in settling successions, it is cer-
tainly a singular application to this high tri-
bunal, to descend from its high duties, to cob-
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The laws exact obedience, and experience in <~~~/ g
. . . MELANGoN's 8

all ages and nations proves that their strict  srms
is.

execution is ever attended with the most be- Dvuamen. 33

ble up the acts‘qﬁd decrees of inferior judges.

neficial results.

II. That the price of a thing sold at a sale, *
which is declared illegal, null aud void, should %
be recoverable, is a strange doctriue.

- The decisions from Murtin hitherto noticed,
go to prove the sale, without the necessary
forinalities, void ; but the civil law authorities
all concur in declaring sales of this kind ab-
solutely null.  In Domat, tet. 2, sec. 7, art. 1, we
find, Les mineurs. ceux qui sont interdit et au-
tres personnes qui n'ont pas la disposition de leurs
biens, ne peuvent les vendre, et lsurs ventes sont
nulles, si elles wout été fuites dans les formes.

In a note to art. 6, of the same section, re-
garding the estates of minors, it is said, s

peuvent etre vendus ausst par autorité du tuteur ou :

Y]

curateur avec Uavis de parens ; mais en ce dernier cas
les mineurs peuwvent se fuire restituer s’tls sont leses.
Other authorities, viz. 2 La clef des lots Ro-
matnes, 728, Napoleon Code, art. 452. Idem. art.
457, all go to establish the same doctrine.

The good faith of the defendant is attacked,
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’“,ﬁ;ggg:;)“t.‘%ifj};li'c" because, forsooth, he refuses do pay a large
g~~~ sum for a tract of land, which still in the sight
ﬁ;ﬁgg” of the law, virtually and absolutely belongs to
‘ Domamer. those who sold it. True it is. the plantiffs
- hold a deed null and void in law, in which

'; they are bound to pay. The sale being made
Fo by the parish judge, the defendant had much
¢ reason to give due faith and credit to the acts
;‘\’ﬂ.

of the judge; but if those acts and proceed-
ings were illegal and unconstitutional. is it not
absurd to say, they shall be void with regard
to all the pirties, except that party who is
most materially effected by that nullity ?

A number of authorities are cited to prove,
not that a nullity can be enforced, but that
the buyer, in ordinary cases, cannot refuse
payment of the price of the thing sold, though
: it be the property of a third person, when it
is delivered and warranted, unless he be ac-
’ tnally evicted by the title of a third person;
1 or after a suit instituted by such third person,
E and even in the latter case, he will have to
; pay his obligation, if the seller give security
against the claimant. The whole law is laid
down in the case cited from 7 Martin, 223, and
alludes to claims of third persons not parties
to the contract, and cannot certainly affect
this case.
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A tract of land has been sold by the decree
of a family meeting, which belongs to the sue-
cession; the sale was made by the parish
judge, and for want of legal requisites, be-
comes null and void. The land still belongs
to the succession, to the widow, the major
heirs, and the minor heirs of Melancon; and
the obligation given, in consideration of that

sale, asa price of property, which is still in
the vendors, must certainly be extinguished.

- If we are liable io damages, or ought to
make compensation for the use had of the
property, it will be time to discuss that point
when something of the sort is required of us. !

We do not complain of Melancon’s heirs
having sold us the property of a third person;
or at least, we do not rely on that to annul our
obligation, but we do countend, they cannet i
force us to pay the amount claimed as the
price of a thing which is still theirs. j

It is said, it was the cefendant’s business i
to bring a suit to annul the sale, if it were 4
really defective, and he wished it annulled.
The defect, however, goes to the very essence ]
and origin of the contract. 'The defendant 3
was advised, as he states in his answer, that
the sale was null in law, and properly con-
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WestnDistrict. cejyed himself absolved from his obligation,
; Sept. 1821.

i. @~~~ without the vexation and expence of a law-
p A=Y suit,

B Dusamsi. A last attempt is made, to prove that this
: sale, though null, is a mere relative nullity,
! and as such can be taken advantage of by the
minors only. This view of the case cannot
prevail; for when the original sale, the sin-
gle act. which at the same time, transfers the
property, and binds the defendant, is annul-
ed : that nullity is so active, that it becomes
absolute. A slight notice of the authorities
adduced to bolster up this singular opinion,
will close my argument.

. The first authority is from Pothier, Traité du
Contrat de vente, which goes to shew. what
we never thought of denying; to wit, that a
purchase, made by the tutor of his ward’s

- ey w e e

property, cannot be set aside, but at the will
of the minor; and can be made valid by his
confirmation. This would be good authority
in a controversy between a tutor and his pu-

v o A s

pil; but has nothing to do with the constitu-
* tion of this state, and the rule of succession
; to persons who are not acting as tutors or
i curators. Several of the gentleman’s autho-
; rities from Jurisprudence du Code Civilare to the
same effect,
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MarTiy, J. The defendant was sued for Wgse;‘t‘?g;‘“

the price of a tract of land purchased by him, w~~ ;
at the auction of the property of the estate of anﬁﬁgntr‘
the deceased. He pleaded the general issue; Dusams.
averring, that one Broussart forbid the sale,
&ec., and that the judicial proceedings in the
inventory and sale of the property, were car-
ried on and conducted in the French lan-
guage.

The district court was of opinion, that the
plaintiffs had not substantiated their claim,
and gave judgment for the defendant. They
appealed.

The statement of facts shews, that the plain-
tiffs gave in evidence, an extract of the pro-
cess-verbal of the sale of the property of the
estate, subscribed by the defendant and one
Latiolais, as his surety, whereby it appears
that the property was struck to him: al-
s0, the proceedings of a family meeting,
recommending the sale, and the decree of the
judge authorising it; the process-verbal and
the proceedings of the family meeting are
in the French language and the decree is in
the English.

The parish judge deposed, that immedi-
ately after the sale, the defendant took pos-



CASES IN THE SUPREME COURT

05;‘"?;,52‘"“ session of and still retains the estate, and has

~~ made a crop thereon.

) ;;7.52” The plaintiﬁ's’counselcontends,that ne family
‘ Dummm. meeting was necessary thatthe proceedingsof
: such a meeting, in the present case, may he
recorded in the French language; that admit-
ting that a meeting was necessary, and its pro-
E ceedings could not be ~ecorded in French, the
# objection cannot avail the defendant.

Our task may be shortened by taking up
the last proposition first.

The Civil Code vequires, that the property
real and personal, of minors, be sold by the
tutor, Civil Code, 68, art. 56, and he must
be authorised by the judge, id. 57. The act
of 1811 provides, that this sale shall not take
place, unless a certain number of the relatives
recommend it. 3 Martin’s Dig. 132.

Heuce, the sale is not necessarily to be
made by the judge, but must be by the tutor,
i and through an auctioneer; for minors pro-
perty mast so be sold; but certain formalitics
must precede it.

’ Here then, the process-verbal of sale is, in
my opiuion, the evidence of the sale by the
tutor, through an auctioneer. i. e. through the
parish judge, in his capacity of an auctioneer;
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dand m parishes in whieh there are other ane- “;*;Q;tr;
tioneers than the jurdge, the assistance of the %N%‘

latter is needless in the sale; though he must WE;,‘_,.?S%*
authorise it. | consider then, this process- pouawar, .
verbal as the act of an auctioneer, evidencing
a contract made by his ministry; and such a
contract may be recorded in the French lan-
guage.

¥ therefore conclude, that the plea of the
general issue is supported.

Admitting that the family meeting was re-
quired by law, and that its proceedings, if re-
corded in the French language, are a nullity,
the case cannot be better for the defendant,
than if there had been no such meeting; no
recommendation by any of the minor’s rela-
tions.

The want of such a meeting or recommen-
dation cannot be alleged to avoid a sale on
the part of the vendee.

The formalities which the law has estab-
lished to protect minors, in the sale of their
estates, arc exclusively established for their
benefit. If they are omitted, they alone can
avail themselves of the emission and avoid
the sale. But the vendee cannot refuse com-
plying with his obligation, because some of

Vor. x. 36
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S;;;']g';}s;‘li“- the formalities which the law requires, have

~~ not been attended to. Pothier, Vente, n. 14.
mwms  There is not any evidence to support the
o allegation, that Broussart forbid the sale, &c.

The use of the French language in the in-

ventory, and the proceedings relating thereto,
cannot certainly affect the sale.

I think the district judge erred. We ought
to reverse his judgment, and ours ought to be
for the plaintiffs, with costs of suit in both

courts.

Maruews, J. As the important question
relative to the effect of proceedings had by
family meetings, for the purpose of giving ad-

5 vice in the disposition of the property of mi-
nors, 1s not decided by this opinion, I deem
it unnecessary further to investigate this case;
being satisfied with the points adjudged there-
in, for the reasons adduced.

It is therefore ordered, adjudged and de-
creed, that the judgment of the district court
be annulled, avoided and reversed ; and . this
court proceeding to give the judgment, which

T e = g —————- - -

in their opinion, ought to have been given
below, 1t is ordered, adjudged and decreed,
that there be judgment for the plaintiffs with
costs in both courts.
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BROOKS’ SYNDICS vs. HAMILTON. West'n Distrd

ArppeaL from the court of the seventh district. Brooxs sy
Hazs:fx.,'ro;"*
MarTv, J. The plaintiffs state, that their e com ”
insolvent, the defendant, and Miller were cial paitoesshi
partners; that the aflairs of the partner- that 1o ot

. . - . . shall be pur
ship in Washita, were carried on under the chased for th %

k3 i
conveniency Of%3

firm of Hamilton & Miller; that the capital cauying on

trade, and one %%

was to be furnished by their insolvent, and of the parmers %

purchases up-

the other partners were only to yield their care wards of 20,000 1
and industry ; that the profits and losses were Eﬁig%:f%i:% :
to be divided, one half to their insolvent and " o
one quarter to each of the other partners. ‘
That their insolvent purchased goods to the '
value of 815,875 19 cents. That $3,929 52 i
cents alone were received, and the balance
of the monies and debts of the partnership,
were applied by the defendant, to his own use.

The answer denies the plaintiffs to be the
legal representatives of Brooks; avers he 1is 3
dead, and his legal representatives are not
parties to the suit; that the articles of part- :
nership contained a clause, that all differences i
should be settled by arbitration; finally, the
general issue is pleaded.

By arule of court, arbitrators were appoint-
ed, and it was ordered, that their award should
be the judgment of the court.
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of the property of the concern $27,122 50
cents. Entertaining a doubt of their authority
to estimate the property. they observed. that
the statement they had made will shew the
respective situation of the parties.

The court confirmed the award, avd de-
creed, that the parish judge make a partition
of the land. according to the spirit and mean-
ing of the award ; that the plaintifis pay all
costs before the submission to the arbitra~
tors, and the rest be equally borne by each
party. The plaintiffs appealed.

The counsel shews, that according to the
articles of partnership which accompany the
record, the sale of goods and merchandise
was the only object of the partnership, and
real estate was only to be purchased when
necessary, for the purpose of conveniency in
carrying on the joiut trade; and 29,638 ar-
pents are said to have been purchased by the
defendant. on account of the partnership, and
directed by the award to be divided among
the partners. In Kemper vs. Swmith, 3 Martin,
627, this court held, that in a commercial
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partnership, all mereantile transactions of one W;;’t" '1);}2:
of the partuers are binding on the others; but o~
it would be monstrous to make the latter an- > %"
swerable for any act of the former, out of the
course of trade. A partner must be consider-
ed as vested by his co-partners, with ecrtain
powers for certain purposes. If he travel out
of these, his acts can no mére be binding on
the others, than those of an attorney, who ex-
ceeds his powers, are obligatory on his con-
stituents.

The plea to the persons of the plaintiffs
appears to have been waved.

I think the district judge erred in directing ‘
a partition of the laws; the case must be re- '
manded, with directions to the district judge ‘
to proceed therein according to law. "

MaTrews, J. concurred.

Byllurd for plaintiffs, Thomas for defendant. .

———e

CALVIT vs. INNIS. i

Aprear from the court of the sixth district, The preserip-
tion of ten years.
. .. does not run '
Marriv, J. T have examined the opinion againstaminor. !
which judge Mathews has prepared in this

case, and concur therein.
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Marnews, J. The appellant, who was
plaintiff'in the court below, claims a tract of
land described in his petition, by a title de-
rived from S. Cuuey, which is evidenced by a
requete and order of survey, under the Span-
ish government, and a confirmation by the
land commissioners of the united states.

The defendant and appellant sets up a
title of the same kind, as that under which the
plaintiff claims. granted to his brother, who 1s
dead, and whose estate he claims as heir,
posterior in date to Cuney’s, but which he at-
tempts to carry back to an anterior period,
by fixing it on a place formerly claimed by
one Points. He also claims by prescription,
under a possession of more than ten years.

As there is no evidence of the nature of
Points’ claim, nor £ a transfer of his title,what-
ever it may have been, to the defendant or
his brother, it cannot be noticed in the deci-

sion of this court.

There is no dispute as to the locus in guo,
and the title under which the plaintiff claims,
being of equal digpity and solcmnity with
that of the defendant, but anterior in date,
bhe must recover the premises in dispute,
unless he has lost his right by latches, in
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suffering the defendant to rewmain in quiet pos- Westn Dist
ept. 162199

session during a time sufficient to gain a title w~~j4
by prescription. :
It is believed that prescription might have
produced this effect, had it not been for the
minority of the grantor, under whose title the
plaintiff’ claims, as shewn by the evidence in
the cause. It being a clear principle of law,
that a possessor cannot avail himself of pre-

scription against minors. i

It is therefore ordered, adjudged and de-
creed, that the judgment of the district court
be affirmed with costs,

Bullard and Wilson for the plaintiff, Baldwen
and Thomas for the defendant.

C e SOt v

——— &
INNIS vs. MILLER & AL.

ArpeaL from the court of the sixth district. In order that
the possessor )
. . . . may unite the H
Martiv, J. I concur in the opinion which possession ornis
. . . predecessos to
judge Mathews has prepared in this case.  bisown, that of
the latter must
. g . have been in
Matrews, J. The plaintiff claims a tract of good faim—ic
must be conti- .
land at the mouth of the bayou Castor, of nued, and ywithe
y
. . out interreption 4
twelve arpents in front, with the usual depth. —itmustbermar |
N whieh he hod at !
to run with the bayou Jean de Jean. He we tine of te
tradition.
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Jogern Diswrict. foynds his title on a requete in the Freneh

language, addressed to the proper authority
of the French government, while it exercised

" jurisdictionr over the province of Louisiana,

an order of survey, and the confirmation of
the land commissioners of the united states.

His title is opposed on two grounds: —

1. That the land claimed, if it were located
properly, according to the requete, would not
interfere with the land occupied by the defer
dants; and that being in possession, they ought
not to be disturbed, as the plaiutiff’s title
does not cover the land in dispute.

2. That admitting the plaintiff’s claim to
V2 properly located, they have a better title
than him, founded on possecssien and pre-
scription.

In determining on the propriety of the plain-
tiff’s location, it is necessary to attend par- .
ticularly to the contents of his requete. He
there states, that he is desirous of forming his
establishment on the bayou Castor, and prays
for twelve arpents in front, at its mouth, run-
ning on the bayon Jean de Jean, with the or-
dinary depth. These calls have been con-
sidered by the commissioners, and the survey-
or of the united states, as giving to the claim-
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ant his front of twelve arpents on the bayou Wg:;;‘ ]1)8‘;*;*"‘\
Castor,and to run with or on the bayou Jeande <~

I
Jean, for the ordinary depth of forty arpents. Py
MILLER & AL
I do not profess to have much knowlege of the

language in which the requete is written, as
to the force and effect of its idioms or phrase-

23
:
7
H
%
r(‘

ology. Intranslating the expressions literally

-

into English, although there is some ambi-
guity as to the location of the front of the
plaintiff’s land, I am of opinion, they "have
been well construed by the commissioners ]
and surveyor, in adopting the meaning above
cited, which seems to be conformable to the
intentions of the applicant. The evidence of
title has been viewed in the same light by

RTINS SN

the court a quo, and I do not believe it erro-
neous.

In relation to the title set up on the part
of the defendants, by prescription, as they
have not been in possession under their pur-
chase, made in 1809, a sufficient length of time i
to give them a prescriptive right, they claim
the privilege which the law allows in certain
cases; of uniting their own possession with
that of their predecessor. Being possessors,
i titre singulier, as expressed by Pothier in his
Travté de lo possession et prescription. three things

Vor. x. 37
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must concur, in order that they may unite
the possession of their predecessor to their
own:—1. He must have possessed in good
faith and under colour of title. 2. It must
be continued, and without interruption. 3.
It must be that which the possessor had at
the moment of the tradition.

The defendants have failed to bring them-
selves within either of those rules.

The possession of Procella, under whom
they claim, in virtue of a sale made by the
parish judge in 1809, cannot avail them, be-
cause he had previously sold and delivered a
tract of eight arpents iu front, part of which 1s
the land in dispute, to one M:Lauchlin, who
held it for some timne; and it does not appear
that Procella was ever afterwards in posses-
sion; but admitting that the latter held pos-
session, at the time of the transfer to the de-
fendant, no title whatever is shewn in him. |
conclude, that they have failed to establish a

title by prescription.

It is therefore ordered, adjudged and de-
creed, that the judgment of the district court

be affirmed with costs.

Wilson for the plaintiff; Bullard for the de-

fendants.
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MURRAY vs. BOISSIER. West’n District _

Sept. 1821.

AppeaL from the court of the sixth judicial MURRAY

qe L e s.
district. BOIsSIER.
The plaintiff, en propric persond. The plain- e gepoeni issue
fbe followed by
an averment,
that the defen-
dant has a bets

tiff and appellant, claims a tract of land, o
ten arpents front, with the ordinary depth on

cach side of the bayou, or river Conan. plaintiff, the a-

verment does
not controwl the
plea.

claim 1s founded on an order of survey, in the
name of Marie Antoine, a sale from her to Da-
vid Case, in whose name the claim was con-
firmed by the commissioner’s report aund the
act of congress, and a sale from the said Case
to the plaintifft The plammtiff: believed that
the locus in quo was admitted by the answer
of the defendant, and summoned no witnesses.
He contends that the locus 7 quo is admitted
by the defendant’s answer, and ifnot, is proved
by the notice of the defendant in the regis-
ter office, which calls for «a tract of land at
St. Maurice,” and by the witnesses examined
on the part of the defendant, who are particu-
larly entitled to belief in this case, as they are
the legal owners of all right that Pierre Der-
banne had to the land, if any he had, as they
declare themselves heirs, and that they have
given no title «in writing” to the land.

If the plea of(

d
W
*
5

}‘I]S ter title than the.
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The plaintiff’s title is for a tract of land at
a place called St. Maurice. The interested
witnesses say, that the place called St. Mau-
rice is a point of high land; the defendant’s
notice is for a tract of land at St. Maurice, at
a point well known, and requiring no fur-
ther description than the locus in quo, is ad-
mitted by the answer, or by the witnesses who
has the best title.

The plaintiff has an order of survey for the
land in controversy, regularly transferred to
him by D. Case, for the sum of fifteen hundred
dollars, as will appear by the sale in writing,
and of record.

The defendant has a confirmation of the fa-
vorable report of the commissioners by con-
gress, for as much land as has been conveyed
to him by Pierre Derbanne’s representatives.
But this confirmation has been made in error,
as will appear by comparing the testimony of
a brother of the defendant, on which the re-
port was made, and the testimony of the wit-
nesses adduced on the trial of the cause.
Boissier, the brother, provesan occupation, cul-
tivation and possession, from 1786, until eight
or nine years previous to the time of giving



OF THE STATE OF LOUISIANA.

his testimony in February 1813, which brought Westn Distrct. i

the claim under the act of congress. The
witnesses examined in the cause, prove that
the land was occupied without a title; that at
the death of Derbanne, the claim was not in-
serted in his inventory; and that it is forty or
forty-six years since the vacherie of his ances-
tor was removed from St. Maurice (the time is
in figures, and doubtful which) and it has not
been possessed by them since.

The confirmation 1s for so much land, not
more than 640 acres, as was conveyed to
the defendant, by the heirs of Derbanne;
none has been conveyed on the contrary, the
heirs of Derbanne (or some of them will not
convey.) This, however, will have no great
weight, except as to the quantity.

The case by their own statement is as first
stated ; the pleadings will shew that the locus
wn quo, is admitted, and the interested wit-
nesses themselves prove it ; I do not believe,
that Brevel ever had a line established, it is
" consequently uncertain; the place called St.
Maurice is certain, as [ state above; the de-,
fendant, had he proved the facts, as they
were before the commissioners, would not

Sept. 1821,
N~
MURRAY *
rs.
BOISSIER. |
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have had any title under the acts of congress.
I apprehend that in this case, as both persons
call for St. Maurice, the court will give the
preference to the title in good faith, against a
title obtained in error, to give it no worse ap-
pellation.

Mills and Bullard, for the defendant. The
appellant claims a tract of land ten arpents,
front on each side of the river Conan, boun-
ded above by the land of J. B. Brevel, and
below by vacant lands, under the petition
and order of survey of Marie Antoine, of
which he says the appellee is in possession.
The appellee is in possession of six huundred
and forty acres, by virtue of a settlement right,
confirmed to him by an act of congress, under
the recommendation of the commissioners,
which 1s:in the same section of country, but
it is contended is not the same land.

The evidence shews. that a quartier, or sec-
tion of country, of considerable extent, on
the Conan, 1s vulgarly known by the name of
St. Maurice. The spot, where a man by the
name of St. Maurice first settled, at a very
carly period, is the high point of land, where
the defendant has made his improvements.
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This point or ecor, is also called at this time,
St. Maurice. This section of country is, what
Marie Antoine calls in her requete, le leu
vulgairement nommé St. Maurice. Her requete
has therefore, but one definite call; to wit,
Brevel’s land above. Now, it is clearly proved
that Brevel's improvement was more than a
league from the defendant’s settlement. high-
er up the river. Marie Antoine. and those
who claim under, have never made any set-
tlement on their land; never had a survey
made; never performed any of the usuzl con-
ditions of an order of survey: but the title,
such as it is, remained dormant, untii the in-
ception of this suit.  There bei:g but one de-
finite call, the appellant 1> bound by it: he
must take his land adjoining J. B. DPrevel,
and running down the bayou for his front,
and he cannot recover of the appellee, uuless
he can shew, that such a location would
cover the land occupied by the appellee. He
must recover by the strength of his title, the
onus probandy is on him. The evidence shews
that Brevel was a league and half above
Boissier, and in the guartier, or the place vul-
gatrement nommé St. Maurice.

It is said by the appellant, that the locus in

‘West'n District, *

Sept. 1821, ~
N
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BoissiER. .
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quo is admitted by the answer. The first part
of the answer is the general issue; a denial of
all the facts and allegations contained in the
petition. The most material allegation in the
petition is, that the appellee is in possession
of the land covered by the title of the appel-
lant. If the appellee had gone no further,
and had relied on a naked possession, is the
evidence sufficient to have entitled the plain-
tiff’ to a recovery ? The suit is in the nature
of an action of tresspass; the fact of intruding
upon the soil of the plaintiff; is the most es-
sential to be made out. It was impossible for
the defendant to be more particular in deny-
ing the identity of the land, in as much as the
calls of the plaintiff’s order of survey are not
particularly set forth in the petition.

In addition to the expressions of the order
of survey, there are other circumstances which
induce a belief, that Marie Antoine did not
mean the identical spot in the possession of
the appellee. The family of Derbanne had
occupied that place for many years, and it is
not to be presumed, that she intended to ask
for land already settled, or that the Spanish
authorities would have sanctioned it.

There can be no doubt that Boissier has a
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title out of government, a settlement right.— Wes'n District. 4

Sept. 1821,
The manner in which he acquired it is nota ‘e~~~
. . . . . . MURRAY

question between the parties in this suit; if he vs.
BoIss1ER.

has usurped the rights of the family of Der-
banne, the certificate he had obtained, might
be decreed in a suit between him and Der-
banne’s heirs to accrue to their benefit. The
plaintiff cannot take advantage of that circum-
stance; by destroying our title he does not
better his own.

In fine, neither title has ever been located,
and there is land enough in the place com-
monly called St. Maurice, for both of themj;
the appellant can take a league and a half from
Brevel’s land, down the bayou, and still
leave us in possession of our settlement; a
surveyor in locating the order of survey, would
commence at Brevel’s line, and run down
ten arpents; and this court, in deciding what
the location ought to be, will do the same.

Martiv,J. I concur in the opinion which
my colleague is about to deliver.

Martnews, J. In this case the plaintiff and
appellant claims a tract of land, of ten ar-
pents in front, situated in the parish of Natchi~

Yor. x. 38
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“West’n District, 1
ko Voo oo, toches, on the bayou, or river Conan, at a

w~~ place called St. Maurice.
. MorRrAY

L The evidences of title offered by him, are
g omeEn requete, order of survey, and favourable re-
port of the land commissioners of the united
B states, and confirmation by the act of congress
A of 1816.

The requete, which is the foundation of his
title, calls for the place above stated, and
prays for land to be bounded above by J. B.
Brevel, and below by vacant lands.

The defendant pleaded the general issue
and prescription. By an amendment to the
answer, in the original plea, after a general
denial of the facts contained in the petition,
the defendant alleged he had a better title to
the land claimed, than the plaintiff. This is
relied on by the latter, as an admission of the
locus in gquo, and he urges, that in conse-
quence of this admission he produced no wit-
ness below, to fix with certainty the location
of his land, believing that the decision of the
case depended entirely on the strength of the
opposite titles of the parties.

The onus probandi is always placed on him
who alleges a fact, when it is denied : but it
is most clearly otherwise. when it is admitted
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in the whole or in part. In the present case,
a question arises, how far the general deuial
ought to be controled by the subsequent alle-
gation of title. Tam of opinion that this alle-
gation does not impair the force and effect of
the plea of the general issue. For should it
prove to be true, that the plaintiff has no
title to the land occupied by the defendant,
it 1s clear that the latter has a better right to
remain in possession than the former has to
turn him out.

In a petitory action, the demandant must
shew title, and make it out satisfactorily in all
points, to entitle himself to a recovery, both
as to title and identily of the land.

In this case the plaintiff has shewn a title
for the quantity of land claimed in his petition,
at a place vulgarly called St. Maurice. The
defendant, by exhibiting the ecert cate of the
land commissioners, and the act of congress
of 1816, relating to land claims, has also
shewn title to a tract of land, at the same
place, of 640 acres, under what is called a
settlement right, founded on no title, from the
Spaunish government, either in part or com-
plete. Tam inclined to think, that the title of-
fered by the plaintiffis good, as to the land it

West’n Distrigg

301 3
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g WestnDistict. calls for, Nothing in the evidence, as it comes

Sept. 1821.

< ~ up with the record, shews that his title must

) "WYY be located on the identical part possessed by

the defendant. On the contrary, it is proved
by ‘the witnesses introduced by the latter,
who were properly admitted to testify, as they
do not appear to have been called to support
their own interest, that the place called St.
Maurice, is a district of considerable extent,
and that the land of Brevel, which the plain-
tiff calls for, as his upper boundary, 1s distant
from that occupied and claimed by the defen-
dant, about one league.

Upon the whole, I am of opinion that the
plaintiff and appellant has not made out his
title to the land in the possession of the de-
fendant and appellee.

It is therefore ordered, adjudged and de-
creed, that the judgment of the district court
be affirmed with costs.

B

LEPRETRE & AL. vs. SIBLEY.

The vendor APPEAL from the court of the sixth district.
may not avail
himself of the . . . .
exceptiondenon ~ MarTIN, J. The plaintiffs obtained an in-
numerat pecu- , . .
i after thirty junction against the defendant, who, they
days. . . . .
alleged, levied an execution issued on a judg-
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ment, rendered on the 23d of June, 1820, on Wg“’“ District, " ¢

a tract of land. purchased by them, on the
30th of December, 1819, from W. Rousset,
the defendant’s debtor.

The defendant shewed, that he sold the
land in question, to Rousset, (who afterwards
sold it to the plaintiffs) for 2090, by a deed,
in which the consideration was acknowleged
to have been received, and averred. never-
theless, the $1000 for which he obtained
judgment, were due on a note which he took
from Rousset, as part of the consideration.

The injunction was made perpetual, and
the defendant appealed.

The plaintitls contend, that the defendant
is estopped by his acknowlegement in the
deed, that he received the consideration.

The defendant urges, that he is not, and
that he may avail himself of the exception de
non numeratd pecunid, as the deed does not
make any mention of the money having been
paid in the presence of the notary and wit-
nesses, nor of their exception having been
renounced.

Febrero, in his second volume of the Libre-
ria de los escribanos, ch. 4, sec. 8, n. 163, cited
in Berthole vs. Mace. 5 Martin, 576, is of opi-

ept. 10,21,
e
LEPRETRE
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vs.
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P West'n District. nion, that in a carta de paga, or other deed,

acknowleging the payment of a sum of mo-
ney, not delivered at the time of the execu-
tion of the deed, the payee ought to renounce
the exception de non numeratd pecunid, and re-
fers to the Partida, 5, 1, 9, and the law i con-
tractibus of the title de non numeratd pecunid of
the Roman Code. In the form of a deed of
sale, in the last section of the fifth chapter of
the same volume, he adds a clause, in which
the exception de non numeraté pecunié is re-
nounced by the vendor, and informs us, that
when the purchase-money 1s not paid in be-
fore the notary and witnesses, at the time the
deed is executed, this clause is necessary,
and refers to the Partida, 5,1,9. No other
commentator of the Spanish law, on this sub-
ject, is within our reach at this place.

The law of the Partida cited, speaks only .
of the contract of loan, and Gregorio Lopez is
of opinion, it relates only to that of mutuum,
or loan of such things as are delivered by
number, weight, or measure. He refers to
the opinions of several Roman jurists, who

. confine the law n contractibus to this contract.

Several French writers, among whom is Des-
quiron, think the exception denon numeraté pe-
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cunzd, applied in Rome, to the contract of loan West'n District, - -
Sept. 1621, g

only. Esprit des Institutes.

In the third Partida, we have the forms of
a great many deeds of sale, and I notice, that
the legislator, with a single exception, iu the
form which he prescribes, introduces a clause,
mentiouing the payment of the money before
the notary and witnesses, and in the ouly
case which forms the exception, a clause is
inserted, by which the exception denon numera-
ta pecunid is renouuced. Gregorio Lopez, in
his note on this case, informs us, that the
party has only thirty days to avail himself of
this exception. He refers to the laws, In con-
tractibus et in Cetreis, of the title de non nume-
ratd pecunid 1n the Roman Code.

I think, that when the legislator prescribes
forms with clauses, mentioning the numera-
tion of the money, or the remuneration of the
exception de non numerati pecunid, such clauses
must be considered as evidence of his inten-
tion, that the purchase-mouey should be paid,
at the executlion of the deed, before the no-
tary and witnesses; or the exception resulting
from the want of such numeration renounced;
of his intention to preserve to his subjects the
benefit of such an exception, when it is not

a4
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& AL.
8.
SIBLEY,



Sept. 1621,
A\ Ve 4
», LEPRETRE

& AL,
vs.
SIBLEY.

CASES IN THE SUPREME COURT

; West'n District. penounced. Otherwise, why does he prescribe

the enunciation? This seems to have been
admitted by the defendant’s counsel in Berthole
vs. Mace. :

The time within which the exception or
plea may avail, is the next object of our at-
tention.

In Berthole vs. Mace, this passed sub silentio ;
and the period mentioned by Febrero (two
years) and the Partida, 5, 1, 9, was taken as
the true one, by the counsel of both parties,
and the court.

I have not found the exception de non nu-
meratd pecunid mentioned in any other part of
the Spanish statutes, than the third and fifth
Partidas. The former is silent as to the pe-
riod witino which it may avail, the latter
mentions that of two years.

As the exception comes to the Spanish
from the Roman law, it is in the latter that
we must look for the solution of the question.

After a close and tedious examination, I
find no mention of this exception in the Pan-
dects. In the Codg, it is mentioned only in the
title, in which it is treated ex professo. In the
institutes, there are two titles relating to it.
C.4,30. fust. 3,22, et 413.
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This distinction appears to me to be clear-

ly established. When the acknowlegement of e~

the receipt of the money is made onerand:
causd, by a person who binds himself to repay
it, or to give or do something therefor, as in the
contract of loan or the like, the party may avail
himself of the exception, within two years.
But, when it is made liberandi causd, to dis-
solve the obligation of the payee, as in the
contract of sale, and the like, the period 1s of
thirty days only.

In the present case, the acknowlegement of
the payment was made by the vendor, Zber-
andi causd, to disturb the obligation of the
vendee, to pay the price.

The note taken by the vendor from his ven~
dee, is a counter letter, which, according to
the Civil Code, cannot prejudice a third party.

I think the opinion of Lopez ought to pre-
vail over that of Febrero, and that we ought
to affirm the judgment of the district court
with costs.

Maruews, J. Having examined the laws to
which judge Martin refers, and being per-
fectly satisfied that his interpretation of them
is correct, I concur in his opinion.

Vor. x. 39
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W;;;“?égim It is therefore ordered, adjudged and de-
.~ creed, that the judgment of the district court
L .
“ean " be affirmed with costs.
vs.

SimLex. Bullard for the plaintiffs, Baldwin for the de-
fendant.

FLEMING & WIFE vs. LOCKART.

Ifasheriffsel  Apprar from the court of the sixth district,
arunaway slave
without fulfilling L.
the formalities Martiy, J. The plaintiffs seek to recover
which the law
requires, and in Jamages, on account of a negro (sold as a
consequence the R R
negro be reco- rupn-away by the defendant, as sheriff') having
vered from his
vendee, the lat- heen recovered from Mrs. Fleming, by his
ter may recover
damages. there- former owner. Some of the formalities which
or

Insuchasuit, the law requires, previous to such a sale,
notice to the
sheriff of the for- having been neglected by the vendor, there.
mer suit need ‘b ..
not be provento was judgment for her, and the plaintiffs ap-
have been given
him, that he pealed,
might defend his
vendee, but e ‘T'he sale and recovery are proven, and the
may shew any
thing which his defendant has produced the printer’s receipt,
vendee might
have shewn 10 In order lo shew how often the sale of the
resist the claim . .
of the former pegro was advertised ; and it thereby appears,
owner of the ne-

zro. that the advertisement was not continued as
long as the law requires.
The defendant’s counsel further urges, that
the present plaintiffs gave him no notice of
the suit in which the negro was recovered.
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1 think, the only consequence of the want Westn District, \":

of such a notice, is the faculty which the de-
fendant has exercised of shewing any thing
which, in his opinion, might have prevented
such a recovery. In this,however,hehas failed.

Surely, if a sheriff sell any thing, without
previously doing what the law requires from
him, for the validity of the sale, and his vendee
be obliged to abandon the thing bought, in
consequence of his vendor’s neglect, the latter
ought to indemnify the former.

We ought to reverse the judgment and re-
mand the cause, in order that the plaintiffs
damages be ascertained, and the costs of this
appeal ought tQ be borne by the appellee,

Marsews, J. I concur.

It is therefore ordered, adjudged and de-
creed, that the judgment be annulled, avoid-
ed and reversed, and the case remanded, that
the damage be ascertained : the costs to be

borne by the appellee.

Baldwin for the plaintiffs, Bullard for the
defendant.

Sept. 1821,
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* West'n District. WELSH vs. BROWMN.
“. Sept. 1821,
E”; ArpeAL from the court of the fifth district.
8.
Browr. Brent, for the plaintifft  This suit was in-

Payment of a g45tyted to recover a balance due on a note
note to a pelson

who has not, at f' the defendant. The defendant pleaded

the time the pos-
session of the {he general issue, and that “he paid the note

note, or any au-

thority to 1~ ¢4 one J. S. Edwards, the petitioner’s agent.”

ceive its amount

cannot avail . « e
althongh ho af- There was judgment for the plaintiff; and the

terwa.ds receive
s et defendant appealed.

?e‘:tth::'slgr::uiﬁl The appeal must be dismissed, this court
having no jurisdiction of it.

The constitution of the state declares,that the
supreme court shall have appellate jurisdic-
tion only, which jurisdiction shall extend to all
civil cases, when the matter in dispute shall
exceed the sum of three hundred dollars.

The sum claimed in the petition was only
three hundred dollars, of course this court
has no jurisdiction, and the appeal ought to
be dismissed.

The execution of the note is proven by the
testimony of M:Nutt.

The defendant alleges, that he had paid
the full amount of the note to one John S.
Edwards, and to prove it, he produces the
receipt of Edwards, dated the 28th Septem-
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ber, 1816, at Natchez: 1. No payment to Ed-
wards was good. 2. At the time of the alleged
payment, Edwards had not the note in his
possession, nor was he authorised to receive
payment,

I. No principle in law is clearer, than that
which declares no person shall collect the
money of an other, without his authority. The
defendant relies upon two circumstances to
shew that Edwards was the agent of the peti-
tioner; the one, that the note upon which this
suit was brought, was found amongst his pa-
pers; and the other, that Thomas Welsh gave
the note to Edwards, as appears by his re-
ceipt (the only evidence of the fact) upon the
25th of August, 1817, nearly one year after
the defendant shews he gave the money to
Edwards.

The court cannot infer from that circum-
stance, that Edwards was authorised to col-
lect the money, or that the note belonged to
him. By refering to the note, it will be seen
that it is payable alone to Martha Welsh, or
her order; and that the note never was endor-
sed by her, or assigned over to any other per-
son; of course, it did not belong to Edwards as

- his property; and as to its being found in his

West’n Districts
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possession, it cannot be construed into an
agency to collect, without some proof that it
was delivered to Edwards by Martha Welsh,
for that purpose; and without Edwards or the
defendant can shew that he was authorised
to collect the money by the petitioner, this
court will presume, that he was in possession
of the note illegally. For example,if A. give
his note payable to B. or order, for $1000,
and afterwards D. presents it for payment,
without endorsement or authority to collect,
and A. pays it, cannot B. recover the money
from A., although he had paid it to D.? He
certainly can, but it would be the contrary if
the note had been made payable to B. or
bearer. Insupport of the above principles, I
refer the court to Pothier, Traité du contrat de
change, nos. 164, 168. 4 Bacon’s Abridg. tit.
merchant, 703, no. 4. 1 Espinasse’s Nisi Pruus.
Title Assumption. Chitty on Bills, American
edition, 97.

It is clear from these authorities, that the
property of the note is yet in the petitioner,
and that J. S. Edwards had no right to it.—
We will now examine if he had any authority
as agent. The deféndant has proven no
agency from Martha Welsh, the petitioner,
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. . K West’n Districty |
and the note being amongst Edwards’ papers, sept. 1521 Y

is no proof thereof; for Edwards might have o~~~

obtained it illegally, or found it, or it might e

have been delivered to him by a person who Brows:
came improperly by it.

But the defendant contends, that Thomas
Welsh gave him the note to collect. T will
ask, where is the authority of Thomas Welsh?
It is not proven that he had any right to the

note, or that he was agent of the petitioner;

Martha Welsh, the petitioner, and Thomas
Welsh, are two different persons; and upon
this ground the defendant cannot succeed :
for Thomas Welsh, who had vo right to the
note, either as his property, or as ageut of
Martha Welsh, could not transfer any power
to Edwards; and the defendant before he paid
it, if ever he did, ought to have first satisfied
himself that Edwards was duly authorised to
receive payment, and if he made the pay-
ment, 1t was at his own risk.

I1. The receipt of Edwards to the defen-
dant, is dated upon the 28th of September,
1816, and Edwards’ receipt of the note from
Thomas Welsh, is shewn to the court. to prove
that even Thomas Welsh (who, it appears,
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had no right to .do what he did) did not au-
thorise Edwards to collect the note before
the 25th of August, 1817, nearly one year
after defendant says he paid the money.—
Turn to documents and receipts filed in
the suit, and referred to in statemeut of
facts, so that it clearly appears, that at the
time the money is said to have been paid at
Natchez, Edwards had no power from any
person to collect it; and having no power at
that time to receiwve, the payment then made
was unauthorised; the defendant did it at his
own peril, upon the word alone of Edwards;
that the note was his, and he must abide by
the consequences; and if he really did make
the payment to Edwards, he must be left to his
action against Edwards, or his representa-
tives, to recover back the money he had paid
through error. Butmy client cannot be made
the victim.

Brownson, for the defendant. The note on
which this suit is brought, is dated on the
11th day of December, 1815, and payable on
the 1st day of March following. The defen-
dant pleads payment, and shews against the
note, a receipt signed by Jolhn S. Edwards.
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The receipt is dated 28th of September, 1816, Wgz;‘t‘.?é;‘]‘f“"m

for six hundred dollars, and the interest, and ‘-~ 8
appears to have been given in discharge of e
the note. Brows.
The first question to be decided is, whe-
ther this court has jurisdiction of this appeal ?
The words of the constitution are, that the
supreme court shall have appellate jurisdic-
diction only, which jurisdiction shall extend
to all civil cases, when the matter in dispute
shall exceed the sum of three hundred dol-
lars. 1 Martin’s Dig. 102.
It is only necessary to enquire what is iu
dispute between the parlies in this case?
First—there is the sum of three hundred
dollars. Second—there is the interest upon 1
that amount, from the 1st of March, 1816,
until paid, which was nearly one hundred and
fifty dollars at the time judgment was render-
ed in the district court.
So, that principal and interest amounted,
at that time, to about four hundred and fifty

dollars. It caunot be necessary, I think, to

maman saf sine

pursue this point any farther.

It is again contended, by the petitioner’s
counsel, that the payment to Edwards cannot
be held good, unless we shew that he was

Vor. x. 40
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authorised to receive it by Martha Welsh, te
whom the note belonged.

We think we have sufliciently established
that point. Sce statement of facts. If there
is no positive evidence, it does not necessarily
follow, that it is not proven. We are often-
times obliged to content ourselves with evi-
dence which is much less than positive; and
sometimes circumstances speak a language
even more unerring than positive testimony.
Let us see if there is not, at least, a violent
presumption that Edwards was authorised to
receive the money from Brown, at the time
the receipt was given to him; or, if not then
authorised, whether Edwards’ acts have not
sincé been virtually ratified by the petitioner.

Smith swears, that Edwards said at the
time the receipt was given to Brewn, that the
note. was in his, Edwards’ trunk, at Natchi-
toches; and that he was sorry he had not
brought it with him. What the agent says,
when acting for another, is. taken as part of
the res gesie, and may be received in evi-
dence against the principal.  Swift’s Ewvi-
dence, 127. 1 Esp. 142.

It is proven by Rogers, that Thomas Welsh
admitied, that-he had received from Edwards
three hundred dollars on the note, which alse
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appears from the endorsement, dated 5th West'n District, .3

May, 1816. This circumstance increases the
probability, that Edwards might be authorised
to collect the balance from Brown. At all
eveuts, it furnishes a motive which might
have influenced the petitioner in delivering
the note to Edwards.

I feel no disposition to controvert the doc-
trine invoked by the petitioner’s counsel, that
no personshall collect the money of un other
without his authority. I am arguing to shew,
that in this case, such an authority existed.
The case supposed, and the authorities cited
by him, only go to shew, that when the fact of
want of authority is clearly established, as
when it 1s proven that the note had been
stolen, or that it had been lost, and subse-
quently found by a person who should present
it for payment, and actually receive payment
upon it, that in all such cases, the payment
would not be good. But surely there can be
no anajogy between such cases and this.
Here, there is no proof that the note was
either lost or stolen. No such thing is even
pretended. It is said, to be sure, that there
is no proof that the note was delivered to

Edwards by Martha Welsh. and therefore,

Sept. 1821, ¢ .4
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the court will presume that he possessed it
illegally. But I can scarcely conceive why
the court should adopt such a forced pre-
sumption, especially as there is strong circum-
stancial, if not positive evidence, to the coun-
trary. It cannet be contended, that Thomas
Welsh was not authorised to act for Mar-
tha Welsh. Indeed, the name of Martha
Welsh is no where seen but in the note. It
is Thomas Welsh who talks, and Thomas
Welsh who acts. He took the receipt from
Edwards. He endorsed the three hundred
dollars on the back of the note, a payment
recognised to be good in the petition itself,
and consequently an admission that he was
authorised to receive.

But it is said, the receipt given by Edwards
to Thomas Welsh. dated 25th of August, 1817,
is proof that the former could not have been
authorised to collect before that time. I do
not see that such an inference is inevitable.
We may conjecture. that when the note was
first handed over to Edwards, a receipt was
not exacted, and that afterwards, Welsh
finding it would probably be a long time be-
fore the note would be paid, thought it ad-
visable to take one. This was not a commer-
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cial transaction, in which we must expect Westn District, 48
ept. 1821, -0

great exactitude. On the contrary, it was a >~

. . WELSH
transaction between men in the country, s

where a very little experience will teach us Brow.
not to be surprised at the greatest apparent
contradictions, arising out of affairs loosely
and improvidently managed.

As to the letter from Brown to captain Dill,
it only shews that Brown was owing Thomas 0
Welsh, and that he wished Welsh to get from ,
Edwards the balance coming to him. We
have no means of ascertaining whether this
letter related to the note on which this suit
is brought. But supposing it did, it strength-
ens two points for the defendant. First—it
shews that Thomas Welsh was, on all hands,
considered as eithe: the agent to collect the
note, or as its proprietor. Second—it strengh-
ens the probability that an arrangement had
been entered into for Edwards to pay the
note; an arrangement, it would seem. which
had been made known to Welsh: because
Welsh is merely requested to receive the ba-
lance of his money, as captain Edwards comes
up; an expression which wovld be wholly
unintelligible without a knowlege of some

previous circumstance to give it a meaning.



ke Sept. 1821.
" Ve %1
" WELSH
-2 s,

z. Brown,

CASES IN THE SUPREME COURT

K Weern Dict : : ; 1
g WestnDistict. Had it been information communicated for

the first time, Brown would probably have
been more explicit and circumstantial.

But secondly, supposing the court' should
think that there is not sufficient evidence
that Edwards was, in fact. authorised to col-
lect the note at the time he gave the receipt
to Brown; still we contend, that his subse-
quently procuring the note, although for col-
lection, ratified the payment previously made
to him, and rendered it good. Pothier, Traité
des obligations, part. 1, chap. 1, sect. 1, art. 5, n.
75, says, St je contracte au nom d’une personne
qui ne m’avort point donné de procuration, sa ratifi-
cation lg fera pareillement reputer comme ayant con-
tracté elle meme par mon ministére ; car lo ratifica-
tion équipolle a procuration ; ratithabitio mandato
comparatur.

What then were the engagements entered
into by Edwards, in the receipt given to
Brown ? Was it not one,. that he was author-
1sed by Martha Welsh to receive payment of
the note ; suppose that that authority was in
fact wanting, the consequence would be, that
the engagement must be considered defective,
as it regards the principal. until ratified, by
giving to his agent the authority required.
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The moment that authority is given, the en- Westn District.. §

gagement of the agent becomes complete,
and the rights of Brown must be considered
as perfected. Let me ask, could Edwards,
in consequence of the authority subsequently
received, have had a right to collect the note
a second time of Brown? On the contrary,
had not Brown a right to demand the note of
Edwards, the moment it passed into his hands?
And if Edwards failed to deliver it up, can
that circumstance have revived any former
right in favour of the petitioner, which had
been once extinguished ? Brown ought not to
be responsible for the fault of Edwards, in not
payiug over the money. The petitioner seems
to have been content that Edwards should
receive it, and was willing to take the risk of
his misapplying it. It was also in the power
of the petitioner to have recovered the money
from Edwards, but it was not in the power
of Brown to have done it. Martha Welsh has
also now a claim against Edwards’ succes-
gion for the money, but Brown has none, un-
less the result of this suit should give him one.

Baldwin, in reply. It seems to me, that the
defendant’s counsel is in an error, in consi-
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dering Edwards as an agent at the time he
gave the receipt to Brown; and that his decla-
ration, that he had the note in his trank, at
Natchitoches, was to be taken as evidence of
the fact. At that time he was not agent, un-
less the note was in truth, in his possession,
(for he relics upon no other authority) and
his declaring that he had it, is only declaring
that he had a right to receive the money,
which is the question in dispute. Agency
must be proved by some betier testimony
than the naked declarations of him who
pretends to be agent. Admit the rule, that a
man can make himself an agent by his own
declaration, then any one can become so, for
any purpose, at his will and pleasure; a verbal
power may be given, but it must be proven.
Civil Code, 422, art. 6. Edwards’ assertion
then, that he had the note in his possession, is
no evidence for Brown.

The testimony of Rogers does not prove
the agency at the time Edwards gave the re-
ceipt to Brown, as this conversation was some
time in the year 1818, and only proves what
the credit on it now admits.

The defendant’s counsel must rely on the
ratification of the act of Edwards, in receiving



OF THE STATE OF LOUISIANA. 323

the money by Welsh, putting the note in his Westn Disuict. . |

Sept. 1821.
hands to collect, and has cited Pothier. It o~
. . WeLSH
seems to me that this doctrine does not apply. v
Browm,

If A. acts for B., and B. ratifies, the act is
complete. This is correct, but before A. ra-
tifies, he is made acquainted with what B. has
done, which was not the case here; Edwards

received the money, or more corrcetly speak- «
ing, he gave the receipt when the note was not
in his possession, and when he had no authori-
ty to receive. He did not upou this apply to
to Welsh to ratify what he had done, and
make arrangement with him for payment of
the sum collected, but took the note for ¢ol-
lection. Now, itis clear, that no previous act
was ratified ; no application was made for that
purpose; it was a new act on the part of both;
one gave and the other received the note for
collection. Would Welsa have doue this if
he had known that the money was already in
Edwards’ hands ? If this had been communi-
cated to Welsh, the transaction would have
changed its character, from a promise to col-
lect, to a promise to pay what had been col-
lected. '

It is further said, that the delivering of the
note to Edwardsd’id not enable him to collect

Vor. x. 41
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the money of Brown, as he had already re-
ceived it. ‘

I am not prepared to admit this to be cor-
rect, though [ do not consider it important.
The question is, whether the payment at the
time it was made was a discharge of the obli-
gation? It is clear to me that it was not.
How then can any act on the part of Welsh,
less than a ratification, have that effect ?

If he had delivered the note to any other
person, the payment to Edwards would not
have operated as an extinguishment. On the
25th of August, 1817, he received the note to
collect or return. He did not collect it (the
defendant says he had already done that) but
he did what was equivalent, or his representa-
tive did it for him; he returned the note. If
Brown had taken up the note from Edwards,
he would have some reason to say that the
right of recovery against him was lost, as a
payment made to him, who holds the evidence
of the debt, is good, though that made to a
person who may bysome possibility afterwards
obtain it, 1s not. Now, it seems clear, and
the evidence is certainly very strong in favor
of the conclusion, that the.note came to Ed-
wards’ hands on the day of the date of his re-
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ceipt ; nothing contradicts it, but the declara- Westn District

writing, even if there was no doubt of his
having made the declaration, which depends
upon secondary testimony, fo wif. the oath
of a witness. It would then be raising a pre-
sumption without any foundation, to suppose
that he had the note in his possession when he
gave the receipt to Brown, and argue from that
presumption against the written voucher.

To say that the receipt of Edwards to
Brown, should lie dormant and inoperative
from the 28th of September, 1816, to the 25th
of August, 1817, and then spring into full force
and effect, so as to extinguish the date by ope-
ration of law, without a delivery of the note te
Brown, is reasoning very strongly in his favor.
But I scarcely know what to call that opera-
tion of the mind, which would bring it to a
conclusion, that this effect should be produ-
ced, notwithstanding the note should be re-
delivered to Welsh, without any alteration,
and in its original condition. The silent
operation of law can do a great deal, though it
cannot do this much.

'‘Among the different modes of extinguishing
debts. one is mentioned as the operation of

325 .
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law, fo wet, by confusion (and no other is re-
collected.) But here the two questions of deb-
tor and creditor were not united.

Edwards was never for one moment the
proprietor of the note ; so that his situation is
different from that of a person who sells a
tract of land, and afterwards acquires a title—
suppose Edwards had returned this note to
Welsh before he left the house, would the pre-
vious receipt from Edwards to Brown have
prevented Welsh from recovering the debt ?
It certainly would not; shall the period of one
or two months then have this effect? Pay-
ment made bona fide to him who is in the pos-
session of the voucher of the credit, is valid,
Ciuil Code, 288, art. 140. But a judgment can-
not be good, made only in anticipation that
the voucher may come to the hands or posées-
sion of him whe receives. It is contended by
the defendant, that Welsh can recover the sum
of the estate of Edwards. Suppose on such
a suit, it should be made appear, that the re-
ceipt relied on by the defendant, was a for-
gery, which T'have strong reasons to believe is
the truth; of whom then would the money
be obtained ? This judgment would preclude
a second demand of Brown.
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3 . 3 _ West’n District.
It is not a good argument to say, that if Ed S 3

wards could not recover the money of Brown, =~

.. . } WEL
that Welsh cannot. Their situations are dif- e

ferent; while the note was in Edwards® hands, Brows.

he could bona fide receive payment; or having

bona fide received the amount before the note

came to his hands, for the purpose of applying

it to that purpose ; when the note was received

he would be bound to give it that application;

and when it was thus applied bona fide it might

extinguish the debt as to him, for he would

be bound in equity and good conscience to

make that application. This principle does not

apply to Welsh. He is entitled to the money,

but he cannot, the defendant says, recover it

of him, because he holds the receipt of Ed-

wards. He cannot recover it of the estate of

Edwards, because the receipt is a forgery—

a sad predicament for a plaintiffto be in. g
The real and true question for the court to

determine is, who ought to resort to the estate

of Edwards ? Brown, who (paid if it is true)

when Edwards had no right to receive, or

Welsh, who cannot recover if the receipt is

forged. But how can Welsh resort to the

cstate of Edwards when one of the conditions

of the receipt is fulfilled. 70 wit, the naote re-
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;Westn District. typned? For it is Welsh who brings suit

against Brown. upon the note.

The case in 7 Martin, 247, is distinct from
this. There the amount reached the hands of
the only person authorised to receive it.—
Here the amount was received by one person
a long time before the voucher came to his
hands, which he did not apply as was inten-
ded ; but re-delivered the same voucher to the
owner. who never did part with his property,
but barely parted with the possession which he
regained. It seems to me that Edwards was
Brown’s agent, in receiving the amount of the
note to take it up, and that he failed in his
undertaking, and to discharge the duties of
his agency. Brown has an action for money
had and received to his use, though Welsh
has not. If the latter was to bring suit, the
representatives would answer, that the note
was returned, and bore a recovery.

I have said, that if Welsh, as soon as he had
delivered the note to Edwards, and taken his
receipt, had changed his mind, and retained
this note, that Brown might in vain, prove this
fact, in opposition to the judicial demand,
which I believe will be admitted to be correct;
and yet, if the principle of the operation of
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law is admitted to apply to the case, the plea Westn Districe.

Sept. 16210
would be good; and it necessarily follows, <o~

. Weisa -
that the note was discharged as to Brown, i

] . B ,
the very moment it was delivered to Edwards,
or it is not at this time.

MarTiv, J. This suit was brought on the
defendant’s promissory note for 600, payable
to the plaintiff; on the 1st of March, 1816.

The defendant pleaded the general issue
and payment, averriug it had been given to
one Edwards for collection, to whom the de-
fendant paid it, on the 28th of March, 1816,
at Natchez, and took his receipt. Edwards
saying the note was in his trunk, at Natchi-
toches; that the note was found among Ed-
wards’ papers, after his death, in the fall of
1817, at New-Orleans.

The district court gave judgment for the
plaintifl; « the law and evidence being in his
favor,” and the defendant appealed.

The statement of facts shews, that the
plaintiff gave the note in evidence, and proved
its execution. A receipt for §300, paid on
the 5th of May, 1816, was on the back of it,
subscribed T. Welsh.

The defendant gave in evidence, Edwards'

=
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Westn District. peceipt, and the deposition of Smith and

Rogers.

Smith, after proving Edwards’ signature at
the foot of the receipt, deposed that he heard
him say to the defendant, that the note was
in his trunk at Natchitoches, and he was sorry
he had not brought it.

Rogers deposed, he had heard T. Welsh
tell the defendant, some time in 1818, that
part of the note had been paid him by Ed-
wards, he thinks about §3900, but the rest was
due; that the note had been given to Ed-
wards for collection, and was lost.

It was admitted, that it was found among
Edwards’ papers, after his death, at New-
Orleans, in the fall of 1817.

The plaintiff, to rebut the defendant’s evi-
dence, read Edwards’ receipt, on the 25th of
August, 1817, acknowledging that the note
was given him to collect its amount; and a
letter of the defendant to one Dill, in which
are the following expressions: « I wish you
would inform T. Welsh, that I wish he would
sue Kennedy for the mule, and when it is- re-
covered, to keep it himself for the delay of
the paymeut of his money. It will be out of
my power to return very soon, and I wish to
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receive the balance of his money when Ed- West'n District. 24
Sept. 1821,

wards comes up.” This letter is of May,
23, 1816.

The defendant’s counsel has prayed, that
the appeal be dismissed for want of jurisdic-
tion in this court. The note is for $600, with

interest, at 10 per cent. till paid. $300 are -

claimed of the principal, and interest for a
considerable time, on the whole sum and the
balance; it is therefore clear, that the plain-
tiff’s demand exceeds the sum of $300 by
this interest; and that, consequently, this
court has jurisdiction.

-The plea of the general issue is supported.

'The defendant has produced Edwards’ re-
ceipt for the whole sum; but he has not
shewn that Edwards, when he gave this re-
ceipt, had authority to receive payment.
He has shewn that the note was given to
Edwards for collection, by one T. Welsh;
but has not shewn that this was before the
date of Edwards’ receipt. The plaintiff. on
the contrary, has shewn that Edwards gave a
receipt therefor, to T. Welsh, about eleven
months after he received payment from the
defendant.

Who this T. Welsh was, and his ‘authority

Vor. x. 42
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e West'n District. {0 act as the plaintiff’s agent, does not ap-

pear; but as the plaintiff has produced the
receipt which he took from Edwards for the
note, and the receipt for 300, which he en-
dorsed on the note, must be taken to have
been written with his consent; I conclude
that he is sufficiently shewn to have been
the plaintiff’s agent, and this does not ap-
pear to be denied, but rather admitted in
the argument of the counsel.

As the authority of Edwards to receive
payment for the plaintiff, does not appear, it
must be presumed not to have existed at the
time the defendant took his receipt. It is
true, it is in evidence, that he paid the $300
which T. Welsh endorsed on the note; but
this eircumstance does not establish, that he
had received that sum as the agent of the
plaintiff, any more than that he undertook to
convey and pay it for the defendant.

Does the authority to collect, given in 1817,
amount to a ratification of the payment made
in 1816, by the defendant to Edwards? Cer-
tainly not. It does not appear, that this pay-
ment was known to Welsh when he gave the
note to Edwards. Iniguum est perimi de pacto
wd de quo cogilatum non cst. Indeed the deli-
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: West'n District.
very of the note for collection, would rather STt o)

-~

go to prove a disavowal of that payment. For
to what purpose would be the authority to
collect a sum already paid ?

The declaration of Edwards, that he had
the note in his trunk at Natchitoches, 1s no
evidence against the plaintiff, as there does
not appear that there was any privity be-
tween him and Edwards.

Edwards’ receipt to the defendant shews,
that he intended to receive, and the defen-
dant to pay, a sum due to Edwards, in his
own right, as the plaintiff’s assignee: for he
gives the receipt in his own name, not as
agent of the plaintiff in receiving payment,
nor of the defendant, in receiving a sum which
was intended to be paid through him to the
plaintiff.

The receipt of this money, under a sugges-
tion (whicl, as it is not proven, we must con-
sider untrue) that he was the assignee, or
proprietor of the note, rendered him liable
to the present defendant’s action to recover
the money. Ilas the claim of the defendant
been marred, suspended. or destroyed by
any thing done by the plaintiff. or T. Welsh.
her agent ?

333
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The authority given to Edwards to collect,
could not have availed him. if the defendant
had brou-ht his action for money had and
received ; even if Edwards had shewn pay-
ment to the plaintiff, unless he could have
shewn, which does not appear, that he re-
ceived the money from the defendant, to con-
vey 1t to the plaiatiff: or that he had autho-
rity. at the time he received it, he could not
have resisted the present defendant’s claim.

Without suchauthority, eitherfrom the plain-
tiff to receive, or from the defendant to pay
over—payment to the plaintiff could be of no
avail: for the present defendant, shewing that
he paid, thro” error, the money must he consi-
derrd as his owu still. and rightly due him
by Edwards, who could no more avail himself
of payment to the present plaintiff, than of
payment to any other real or pretended cre-
ditor of the present defendant.

I conclude, we ought to affirm the judgment
of the district court with costs.

Maruews, J. I concur in this opinion, for
the reasons therein adduced. believing that
the case cannot be better explained by any
additional remarks.
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It is therefore ordered, adjudged and de- West'nDistrict,
¥ Sept. 1621, 44

creed, that the judgment of the district court .~ <
. W
be aflirmed with costs. .

vs.
Brown.

SCOTT vs. TURNBULL & AL.

Arpear from the court of the sixth district. 5 When  ques- 7

ions of limits .
depend on mat-

Scott, for the plaintiff. The parties respec- te of fuct, ra-

ther than prin-

tively are owners of land which adjoin on the ¢iples of law,
the verdict of a

1 . , . 3 3 " _ jury will not be
right bank of -the bayou Rapide, in descend-Jiy wit wot te

ing. There is no disagreement as to the point ‘};‘;’ilcj(‘)l,‘;zl;lt’o
of beginning, which is represented on the plat the evidence.
filed in the cause by the letter A.; but they
differ as to the course of their dividing line.
In the court below, there was a general
verdict of the jury in favour of the plaiutiff;
which establishes the course of the dividing
liye between hiin and the defendants, to run
from the bayou S. 30 E. This verdict will
not now be disturbed. unless it can be shewn
to be manifestly against the evidence. 5 JMar-
tin, 323. 8 1d. 363.
The plaintiff’s claim is founded on a re-
quete and order of survey, in favour of Lewis
Huet, daled in 1788, and on a coutinued and
peaceable possession long before, and ever
since that period. either by the plaintiff or

N
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3
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those under whom he claims; together with
a confirmation by the commissioners of the
united states. It is probable, that no survey
was ever made of this track of land, until the
year 1806, when it was run out and marked
by M. Stone, a regularly authorised surveyor
under the American government. He was
acting under his instructions as a public offi-
cer, and he has adopted a course for the side
lines, at right angles, as nearly as practicable
with the general course of the bayou in the
neighbourhood, o wit, S. 30 E. This fact is
established by the testimony of M¢Curmin,
and from whose testimony he could not have
done otherwise, without interfering with old
and established lines on the lower side; for he
says that the general ccurse of the lines on
the right bank of the bayou Rapide is S. 30 E.
until you arrive at P. Baillio’s land, which
adjoins the defendants above, where it is S.
28 E. This survey has alloted to the plain-
tiff his proper quantity of land, and exhibits
the courses which he contends for. It is be-
lieved to bestrictly conformable to the usage
of the Spanish government, in thus running,
at right angles, as nearly as practicable with
the general course of the bayou. and in
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-7
conforming to established courses in the neigh- Wes'n District; ¢
pl. 1821, 3

bourhood. -~
Scorr A
The defendants, on the other hand, shewno %, ‘

original title papers, but rely on a string of T“ENE’_LL .
conveyauces, commencing with V. Poiret, )
in the year ,and plat of survey, purporting
to be made by C. Trudeau, in the year 13801,
together with a commissioner’s certificate,
and long possession.

Prescription has not been contended for in 5
the court below, because both parties have
occupied for such a length of time, that no
person can now be found who recollects the

commencement. The evidence, although not

My afesk. Rl wSE 4.

fully spread on the record, shews clearly that
Delorie’s field, which was encircled by the
gully, and which was cultivated by him more

TR e g

than thirty-years ago, extended even above
the line which the plaintiff contends for,
while the defendants might h:ve occupied the ‘
land in his rear. so far as to get fire wood. ‘
and for negroes’ potatoe patches, &c. for it
was never actually enclosed. i
The defenduts then set up two deeds, un-
der which they claim. The one from V. Poi- ’
ret to E. Muillian, for six arpeuts of front, with
the ordinary depth, bounded oun the upper
side by lands of P. Baillio, and on the lower
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side by lands of Louis Delorie. The other
from L. Delorie to E. Muillian, for one and a
half chains of front, beiug the upper part of
Delorie’s land, and adjoining that of the pur-
chaser. All the front and depth called for
by these deeds is conceded to the defendants.
But not xatisfied, they present a plat of sur-
vey. purporting to be made by C. Trudeau,
in the year 1801, diverging their lines above
and below, so as to include a much greater
quantity of land than their deeds call for; ahd .
interfering with the plamtff on the lower
side. 'The truth is, that there never was an
actual survey as then represented. For the
testimony of M«Curmin, although imperfectly
spread on the record, shews that he run out
the lines of this tract of land after the year
1807, and found no marks which appeared to
be older than three or four years. They
were marks of the same appearance with
those along the plaintift’s ine.  And if such
old marks existed, the defendants might easily
have shewn it. M« Curmin’s statement, al-
though it has been omitted to be so stated on
the record, amounts to this, that about the
year 1810, he was public surveyor, and run
out the lands of the plaintiff; as well as the
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defendants ; he found marks on both lines,
which appeared to be three or four years old.
He believed them to be those made by Stone,
in the year 1806. But independently of
M:Curmin’s testimony, let us view the face of
this pretended plat of survey. The certifi-
cate which accompanies it, represents that
it has been made in the presence, and with
the consent of the adjoining proprietors, fo
wit, M. P. Baillio above, and some person who
was appointed to represent Delorie below.
Now, unfortunately for the defendants and
this pretended survey, Delorie was not at the
time, nor had he been for twelve months be-
fore, the proprietor of the land below; hav-
ing sold and conveyed it to J. Poydras, by au-
thentic act, as shewn on the record. Again,
on the upper side, a course has been pursued
S. 17 E. as far as Muillian desired it to run
in that direction; then, after making a right
angle, it proceeds S. 31 E. to the back line.
On what principle was all this done ? And
yet it is represented, that M. Baillio was pre-
sent and consenting. The thing was too ab-
surd to be contended for; and the defendants,
and those under whom they claim, without
setting up any pretention to these courses.
Vou. x. 43
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1 Westn District. have conformed to M. Baillio’s line running
ept. 1821.
- o~~~ S 28 E. it being the general course of the
‘M Scor . . .
. m bayou at that point, according to M«Curmin’s

r TURNBULL

& aL.  tesimony. With what justice then can the
defendants contend for the course of the lower
line. It would give them double, or nearly
double, the quantity of land which their ori-
ginal purchase entitled them to.

But in running out their lines they must
surely be governed by some general principle,
either run at right angles from the general
course of the bayou, in the neighbourhood. or
conform to some established line, by the side
of them. In either case, the plaintiff will not
be disturbed ; it may be remarked, however,
that owing to a peculiar bend in the bayou,
the defendants might diverge in some degree
above and below, without interfering with any
person ; and it is extremely probable, that
M. Muillian’s only motive in procuring Tru-
deau’s certificate of survey, was to effect that
object; for in selling to Stewart, although he
sells by that plat, yet he carefully guards
against any warrantly.

The plamtiff has no means of shewing. with
any precision, the nature and extent of Tru-
deau’s powers as surveyor-general of the pro-
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vince. So far as he can learn them, however,
they did not exceed those of other surveyors,
in running and marking lines, between indivi-
duals, under sales from one Lo the other.

In surveying lands under incomplete or
complete titles, derived from the king or his
officers, his acts were generally, and perhaps
always approved: and although the survey
might contain a greater quantity, or even
differ from the place designated in the in-
complete title, yet the survey was considered
as conclusive, so far as the public domain was
affected. But this authority could not ex-
tend to surveys, made under sales from one
individual to another, or to disputes between
adjoining claimants.

For if it should, he could take from one and
give to another; and if A. sold to B. one arpent
front, he could give two, three, or more, at
discretion; or as in the present case. if he did
not choose to exercise his partiality by enlarg-
ing the front, he might do so by diverging the
lines. A power so extensive as this will not
be presumed, it must be shewn, which has not
been done. It is believed, therefore, that the
survey which has been presented on the part
of the defendants, can give them no title what-

N
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ever; because, first, it is altogether of a private
nature, for it says at the request of Muilli-
an. Secondly, so far as it is pretended, that the
adjoining proprietors were present and con-
senting, it is untrue, for Delorie had previously
sold to Poydras. And thirdly, there was no
authority for diverging the lines.

The defendants then must rely on their two
deeds of cqpveyance, before referred to.—
That from V. Poiret transfers six arpents of
front, with the ordinary depth, adjoining Bail-
lio’s on the upper side. This line is establish-
ed to be S. 28 E., first, by M:Curmin’s tes-
timony. And secondly, by Stone’s survey, a
plat of which accompanies the defendants’
claim before the commissioners. The lower
line must run parrallel with it,and Huet’s re-
quete calls for land adjoining it. But the deed
from Delorie to Muillian transfers one and a
half chains of front, to be taken from the up-
per side of his claim, and it is under this deed
that the defendants set up their pretended
right, to diverge on their lower side. The
expression which they rely on is this, partant
d’une souche de liard qui a été toujours reconnue
pour borne entre la terre que le dit acquereur a
acquis de dame veuve Potret et celle que j’ai acquis
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du steur Loues Huet, courant sur cette derniere, dont ng;;‘ District. 1,
elle est separée et co .stituée par une borne plantée en <~~~

. ScorT
presence du dit acquereur. vs.

There is not a word about any particular TUQN:;LL e
course ; the expression is easily understood. )
It means this, and nothing more : that Delorie
sells one and half chains of front, with the or-
dinary depth; commencing at a cotton wood
tree on the bayou, which was known and es-
tablished to be the line between the veudor
and vendee; thence running down the bayou,
one and a half chains into the land of the ven-
dor, to a post, which was planted in the pres-
ence of the parties. But let it be remarked,
that if this deed could bear the construction,
which the defendants have attempted to give
it, it 1s a sous seing preve ; whilst the conveyance
from Delorie to Poydras, under whom the
plaintiff’ claims, is an authentic act. In case

]
3
i
{
M
A
f
N
:i
¢
Iy
3
i
3
3
!

of interference, the latter must prevail.

On the whole, the plaintiff is persuaded
that the verdict of the jury 1s strictly con-
formable to law and evidence, and that 1t will
not be disturbed.

Bullurd, for the defendants. The land in

controversy, in this case. is represented on
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the plat of survey, marked No. 10, on the

tiff contends, that the line A. F. is our lower
boundary, and we contend for the line A. B,
down to which we now hold. The question,
therefore is, which of the parties has exhibited
the best title to that portion of land. Itis
emphatically a question of title and not of
simple boundary, as the plaintiff appears to
suppose. The court is to decide who is
the owner of that triangle, and not merely
what division line has been heretofore recog-
nised by the parties; so as to bind them in
this suit. If the defendants are evicted, they
have less land than their title calls for; if the
plaintiff succeeds, it must be by the superior
strength of his.

I will first examine the title of the defen-
dants in itself, and as strengthened by the
equity of possession.

Whether Vincent Poiret, from whom the
defendants derive their right, had any writ-
ten evidence of title, emanating from the
Spanish government or not, is of no impor-
tance in this case. He had, at least, a noto-
rious, public, and authorised possession of
the tract of land adjoining Baillio, as early
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as the year 1788. Huet, from whom the title Wfi;)’; District. 1

of the plaintiff'is derived, in his requete, asks -~ 4
8
to be bounded above by him. After Poiret’s o
. ) . TURNBULL,
sale to Muillian, the latter in 1795, pur- = & aw

chased of Delorie, to whom Huet had pre-
viously sold the whole of his title, the upper
chain and a half; so that both parties, as re-
spects a part of the land in contestation, claims

under the same person. gy
In 1801, Muaillian had the land which he i
had purchased from Poiret and D -lorie, sur- ¢'
veyed by C. Trudeau, the then surveyor-ge- :
neral of the province, who establishes the .
course of the lower line at A, B., S. 40 E. ‘
Muillhian continued in the occupancy and g
cultivation of the land, and after the chanrge g
of government, having no inchoate grant, and ‘
only long and uninterrupted possession. ap- i
plied to the commissioners for a confirmation
under the second section of the act of con- ]

gress of March 2, 1805. He was confirmed
in his right to the number of arpents com-
prised in Trudeau’s survey. He has, there-

o am e st

fore, what is usually called a settlement right.
It is such a title as may form the basis of the

ten years prescriptiou. to commmence from ihe

date of the act of congress. King §& el vs.
Martin. 5 Murtin’s Rep. 179.
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I am not disposed to contest the principle
contended for by the plaintiff. that the oper-
ations of the surveyor-general could not con-
fer title. I attach no importance to that
survey of Trudeau, as forming a part of the
original title of the defendants. I know that
a surveyor cannot take land from one man
and give it to his neighbour; and that without
a subsequent ratification. his acts are no evi-
dence of title out of the crown. Nor do I
insist, that it proves the express assent of
Delorie to the surveying. I rely on it, sim-
ply to shew the extent of our possession; a
taking possession, as an act of Muillan mark-
ing out to the whole world the limits of his
claim. It was not as an official act of the
surveyor, that it has added to or established
the extent of our right, but as a public,
notorious, and recorded declaration by Muil-
lian, in 1801, that he held within such boun-
daries, and to call on others who might have
a better right to contest it. The purchasers
under Muillian, have bought by the same
limits and description, and with reference to
that survey, and nearly twenty years had
elapsed before any one was found to dispute
it. The actual possession has conformed to

~
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that survey ever since its date, with the ex- Westn District.

ception of a small spot in the bend of the
gully, in the shape of a horse shoe, at M. on
the plat. The certificate of the commission-
ers refers to that survey, and confines the
claimant in the same quantity comprised in it.

The defendants therefore, have a legal title
to the whole quantity of land, granted by the
united states, to Muillian, and consequently
to the small triangle in dispute, independently
of any right acquired by possession, since that
period. The whole tract is to be considered
as one eniire thing; the same reasoning ap-
plies to every part of it; the title, such as it 1s,
covers the whole, and possession of a part, is
possession of the whole, under their title.

Even supposing, then, that the title exhibi-
ted by the plaintiff were of prior date and
equal dignity, and calling expressly for the
whole of the same land, or only for the tri-
angle, according to the uniform decisions of
this court, the party in possession must be
maintained. ‘

Thus far, as to the title of the defendants in
itself, independently of possession since 1805.
Let us enquire how it stands under the se-

Vor. x. 44
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4 I%St v District. eond plea, on the record, that of the ten years
- Sepl. 1521,

o~~~ prescription.
4 S I have heretofore supposed a case the most
g5 TS unfavourable to the pretentions of my clients,
namely, that the order of survey of Huet, from
whom the plaintiff derives title, calls ex-
% pressly for the whole or a part of the same
o land occupied by the defendants. The case
of King & al. vs. Martin, before cited, has de-
cided this case even under that supposition.
The titles of the plaintiff in both cases, are
of the same nature, an order of survey with a
commissioner’s certificate. The defendants in
both caseshave settlement rights. Inthat case,
the court said the defendants should not be
disturbed,and sustained their plea of prescrip-
tion.

The only question then to be examined is,
whether the possession of the defendants since
the year 1805, has the qualities required by
law, to give title by prescription.

The possession required by law to oper-
ate the ten years prescription, should be a
civil possession and in good faith. The na-
tural naked possession of an usurper does not
suffice. Civil possession is a possession anim o
domini, and good faith is said to be justa opi-
nto quasiti domintt, under a title translative of
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the property in the thing.  Pothier, Traité de la Wgz:;‘ District. 'Y

pos. 108.

The possession once acquired is continued
and preserved by the mere will of the posses-
sor. [Id. 34 & 5.

There must be an original taking of posses-
sion. This is proved by the act of Muillian, in
1801, in having a survey made, marking the

line, and cultivating the field, represented on
the plat within the triangle; his actual occu-
pation of the principal plantation is a taking
possession of every part, and consequently of
the part in dispute. Id. 28.

The possession once acquired under the
title, and coutinued for ten years without in-
terruption, gives a prescriptive right to all the
land comprised in the calls of the deed or
other title. If the defendants have a good
prescriptive right-to the spot where their
house stands, they have to the triangle, which
isa partof the same land. Anactual, corporeal
possession is not required, to acquire by the
30 years prescription; the possessor gains by
his inclosures, inch by inch; by that of ten
years, he holds and prescribes by the terms
and limits of his de&d.

These are well established prineiples, and
expressly recognised by this court, as well in

349 ‘;
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the case above cited, as in the case of Pro-
vost’s herrs, against Singleton and Johuson,
decided at the last term. The case of King
vs. Martin, is a much stronger one on the part
of the plaintiffs. in as much as their order of
survey called expressly, co nomine, for the same
land held by the defendant.

It is time to look at the title under which
this court 1s called on to take this land from
us, and decree it to the plaintiff: Huet’s
order of survey in 1788, calls to be bounded
above by Poiret under whom we hold, and
below by the domain. In 1795, Muillian ac-
quired from Delorie, then the owner of Huet’s
title, the upper chain and one half. Huet,
having obtained the order of survey, appears
to have done nothing more towards comple-
ting his grant, had ne survey been made ; and
has given his land no definite location,and does
not appear to have done any act which would
amount to a taking possession of any land
represented in the triangle. Nothing was
done till 1806, when the surveyor run a line
S. 30 E., and yet the owners of the adjacent
tract, continued,and still cantinue, to disregard
it. What did Huet acquire ? A right to two
hundred and forty arpents, to be bounded
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: . - West'n District. , °
above by Poiret or Muillian, and below by R

unappropriated lands. o~

Itis contended, that the upper line of Huet’s ST

should run S. 30 E., for two reasons—first, Bt ﬂ‘* >
because that course would run at right
angles, with the general course of the bayou
Rapide, in couformity with the ancient usages
of surveyors in this country; and—secondly,
because it would be parallel with the lower
line of the tract.

As to the first, I deny that there is any evi-
dence on the record to establish the fact; and
an inspection of the plat will shew, that forty
is nearer at right angles with the course of the
bayou at that place, than 30 would be. 1

The second can be removed in a most satis-
factory manner, and will be found to be en-
tirely fallacious ; being bounded below by the !
domain, it 1s clear, that there can be no better i
titles below, which would compel them to run

g"
&
)

A a9,

e TN ey

the course they have done, in preference to
any other. They might as well have run S.
40 E. and completed their quantity of land as
S.30E. It may be asked how was that line
established which they set up, as the stan-
dard? By whom? By those who held under
Huet, through the agency of the surveyor in
1806. They have then assumed a line below,
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¥ Westn District. to which their title does not limit them; and

then pretend that the upper line must run
parallel with it, thereby making their own
gratuitous act, binding on and conclusive
against us. Their reasoning amounts to this :
we have chosen to fix our line below, at S. 30
E.; therefore you must yield us the same
course above, this is reasoning in a circle.—
We answer them, make your lines parallel
if you will ; take the quantity of land you are
entitled to, but take it from the domain below,
or from younger titles, and not from an older
one above, by which you called to be bound-
ed. Go upon land which, at any rate, be-
longed to the crown, at the date of your or-
der of survey, and which you might then have
covered with your title, and not upen ours,
which we have cleared, cultivated, and im-
proved, in good faith, and occupied for more
that twenty years, and to which we have ac-
quired an incontestable title ; not by clandes-
tine means, but through the agency of the
public surveyor, whose act has been sanction-
ed by the succeeding sovereign of the coun-
try. A title, originating under the Spanish
government, by the droit de tricte, and ac-
knowleged to exist, hy yourselves, in 1788.
No good reason can be given for fixing the
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lower line at S. 30 E. It is impossible a dif- West'n Districti™ .3
Sept. 1821, ¢ M4

ferent course could interfere with established ‘w~~

. . .. 8
lines, and better rights, as the plaintiffappears DO

. . TURNBULL
to 1magine. & AL.

Shall the plaintiff then, whose vendors
have for so long a time, acquiesced in the i
line run by Trudeau or Muillian, and made o
a matter of record and notice to the whole 22
world, be now permitted to alter 1it, and that )4

only, for the sake of running it parallel with
an arbitrary one of their own?

There 1s another feature in this case, which
merits attention.  Both parties claim the land
adjacent to the upper line above and below, _
under Huet, who sold the whole to Delorie, :
and the latter sold a chain and a half to
Muillian. In that deed, certain land-marks
are referred to, and fixed between the two
tracts, as will appear from the deed; those
bornes were established by Delorie, from ‘
whom the plaintiff’ claims title. Can those ‘
who claim under Delorie, the balance of
Huet’s tract, now recover of the defendants,
without proving, that the line now contended
for, varies from that established by the deed ?
It was competent for Delorie, at that time, to
fix any division line he thought praper. or in
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other words, to locate the order of survey.
Is there a particle of evidence on the record,
to shew that the line A. B. differs from the
deed ? The trone de liard i1s mentioned in the
deed, but not once alluded to in evidence;
will the court presume, that the line A. B.
varies from the contract of the parties? Or
will they not rather presume, from the long
silence and acquiescence of those who hold
under Delorie, that it is the same, and con-
forms to the intention of the parties ? If De-
lorie had established that line, nothing can
be more clear, than that it would be binding
on the plaintiff, and conclusive as to his lo-
cation. If a different one was intended, it
ought to be shewn. But it is said, that Muil-
lian, by diverging his lines, takes more than
his purchase entitled him to. How can this
be made appear, unless a previous line be
proved, and from which the vendee has
varied ? ‘
Upon the whole, from a view of all the cir-
cumstances of the case, I cannot perceive
sufficient ground to support the court, under
the authority of its own solemn decisions, in
affirming the judgment of the district court.
The plaintiff does not appear to me, to have
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established a title to the land comprised in West'n District.
ept. 1821,

the triangle, of sufficient strength and dignity,
to entitle him to the land in preference to the
present possessors.

Something has been said as to the autho-
rity of the general verdict in the eourt below.
It is certainly in the power of this court, as
it 1s its duty, to render such a judgment as
ought to have been given-in the district court,
when all the evidence is before it. The
whole evidence is spread upon the record.
The cause was submitted to a jury for a
general verdict. The jury have found a par-
ticular line of division between the two tracts
of land, and the court below refused to grant
a new trial, but gave judgment according
to the 'verdict. Did the court err in not
granting a new trial, on the ground, that the
verdict was contrary to law and evidence?
If so, this court will do what the ¢ourt and
jury ought to have done.

Marriv, J. I coneur with my colleague’s
opinion.

Maruews, J. It appears, from the whole
evidence in this case, that the contending

You. x. 45
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parties, and those under whom they claim
title to the property in dispute, have for many
years, and a nearly equal period, claimed
and occupied two contiguous tracts of land,
never separated nor divided by any well
marked, known and established limits.

Considering the titles of the respective
claimants as of equal force and dignity, and
that no part of the disputed premises has ever
been enclosed or occupied by. either, as to
gain title by prescription; I think the case
must be viewed; as embracing a contest relat-
ing entirely to limits, in which the rights of
the parties depend rather on matters of fact
than on principles of law.

The case has been submitted to a jury,
whose verdict has settled the line of division
satisfactorily to the plaintiff; and as I do not
see that it violates any rule of law, or is con-
trary to the evidence, neither it nor the judg-
ment rendered thereon, ought to be disturbed.

It is therefore ordered, adjudged and de-
creed, that the judgment of the district court

be affirmed with costs.
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‘West’n Distxict'l .
BONIOL & AL. vs. HENAIRE & AL. Sept. 1821, ;

> ave 4 _j

ArpeaL from the court of the sixth district. BONIOI;S & ag’
Hevare & an | ¥4
MarTiv, J. This action is brought on a ¢ A, doiver + 13
promise of the defendants, that they, or either hisboat toB.on 4
his promise te ~ \%

ay two dollars:
of them, would pay the plaintiffs, or their or-» T do00 &

; if she be lost, or o
ders, two dollars a day, for every day they ifsho ve s

should keep the latter’s keel-boat, in the pos- her, the last sum

will discharge -

session of the former, from February 7th, B's oblisation,

at any tune be-

1820, in the morning ; and that in case of her 1 o onade-
loss, or they thought proper to keep her, they
should pay 8200 for her, besides the two dol-
lars per day, till the purchase money be paid.
The petition charges, that the defendants
kept the boat till the 4th of June, when they )
refused delivering her. - ‘

Both defendants were cited, but Fristoe

alone answered. He denied all the facts al- ,
leged, and averred, that he, the plaintiff, can ‘
only recover $200, the value of the boat, and
the defendants cannot be bound to pay the
price of the boat, and two dollars a day for the
nse of her. That he had a right to keep the
boat, from the day it was delivered, at $200,
and he so kept her.

"The district judge deeming « the law and |,
evidence for the plaintiff;” gave judgment that
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the defendants pay $200, with interest, at ten
per cent, till paid, with costs. The plaintiff
appealed.

The instrument may be considered as pro-
ven, because Fristoe, although called upon to
answer on oath, whether he signed it, did
not do-so.

It appears from the very words of the in-
strument, 'that the defendants might consider
the contract in the light of a contract of sale,
since $200 are mentioned as the purchase
money. No period was fixed at which they
were to make their election to consider it in
the other alternative, that of a contract of hire;
neither were they bound, at any time, to give
any notice of their having made their option.

The district judge was therefore corfect in
allowing to the plaintiffs the purchase money,
vz, $200. He could not allow the two dol-
lars per day, till payment; for that would
be more than the ten per cent. which is the
maximum which the law permits, for the use
or detention of money ; and he was likely in-
duced to allow interest at that rate, by the
decision of the superior court of the late
territory, in the case of Ceaizergues vs. Jarreau,
where exorbitant interest was reduced to the
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highest constitutional rate. As the defendant Wes;tn ?g;m

has not appealed, we cannot enquire into the w~~ =

legality of this allowance. Bomofs& e

HENAIRE & Ah

I think we ought to affirm the judgment.

MaraeEws, J. I concur in this opinion in
all respects, except that I am not willing to
agree to the proposition, that in usurious con-
tracts, the interest stipulated may be reduced
to the rate of conventional interest, allowed by
law. I am of opinion that a contract which
stipulates for more than ten per cent, per an-
num, ought to be avoided n fofo, in relation to
interest.

It is therefore ordered, adjudged and de-
creedﬂthat the judgment of the district court
be affirmed with costs.

Bualdwin for the plaintiffs, Thomas for the de-
fendants.

——

VIENNE vs. BOISSIER.

ArpeaL from the court of the sixth district.  Although the
heirs  venounce
the inheritance,

MarTiv, J. The petition states, that the a creditor can

. . . . . . not, without ob~
heirof O. Bruard,having renounced his inhieri- taining leers of

cuyatorship, ob-

tance, his property vested in all his creditors, tin an injunc-
tion to stay a
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£ -Westn Distiict. gne of whom the petitioner alleges himself to
: Sept 1321 P g

.~ ~ be; and as such, he prays an injunction,
VIENNE . .. . R
s, directed to Boissier and the sheriff, inhibiting

BOSSIER  the sale of a negro slave of the deceased,

.~ sale, under exe- . . .

Y- cution issued - S1€2Z€d. (as is alleged) improperly; an execu-
B %on a judgment . . . . .
ebtaincd against tion issued on a judgment obtained by Bois-

ki the deceased in

nis life time.  S1€T Against the deceased; the injunction was

made perpetual, and Boissier appealed.

" His counsel (among other matters) alleges,
,g as an error apparent on the face of the record,
the absence of any right or capacity in the pe-
titioner, to interfere in the affairs of the estate_
1 It seems to me, that admitting what is denied
¢ by Boissier, that all the beirs of O. Bruard
; have renounced the inheritance, the peti-
E tioner ought to have procured letters of cura-
torship, or provoked the appointme# of a
curator, who alone can legally represent in
' court the estate of a deceased, whose inheri-
3 tance is repudiated. That no creditor has a
right, aloof from the others, to stand in judg-
ment, and oppose the rights or actions of an-
other.

I think that the judgment ought to be re-
versed, and ours ought to be, that the injunc-
tion be dissolved, and that the petitioner pay
the costs of this appeal, and those in the dis-
trict court.
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Matrews, J. 1 have examined this case W‘z"‘;?‘fj‘zflic'-f{l
ept. 1821, + 3

with the judge who delivers this opinion, and w~~

. VIENNE
concur for the reasons therein stated. vs

BoissiER.

It is therefere ordered, adjudged and de-
creed, that the judgment of the district court
be annulled, avoided and reversed, and this

[
R

court proceeding to give such a judgment,
as in their opinion ought to have been given M
in the district court; it is ordered, adjudged ”’i
and decreed, that the injunction be dissolved, é
and that the_ plaintiff’ pay costs in both courts. §
No counsel for the plaintiff; Bullurd for the ;

defendant.

e

—————

SOMPEYRAC vs. CABLE.

el 8

e

ArpeaL from the court of the sixth district, A bail-bond
) taken unde; the

) . . act of 1808, 5 ¢.

Martiv, J.  The plaintiff’ brought his ac- needs not to e

. . . assigned by the

tion against Long and Walker, on their pro- sherif: one tak-
en unde: the act

missory note, and on his aflidavit, that they ot 1805, 1
were indebted to him $378 87 cents, bail be- st
ing demanded from Walker, Cable, Brown

and Johnson, executed a bond with him to the

[P

sheriff; as required by the 12th section of
the act of 1805, C. 26. 1 Martin’s Dig. 476,
conditioned, that the defendant shall not de-
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part from the state without the leave of the
court; or in case of departare without leave,
that the securities will be answerable and pay
to the sheriff the amount of the final judgment,
order or decree of the court. Judgment be-
ing had against Walker, and a ca. so. duly re-
turned, notice was given to Cable, and judg-
ment being obtained, he appealed.

His counsel assigns, as errors apparent on
the record :—

1. That no law authorises 1t.

2. That the bond is not proven to have
been endorsed by the sheriff.

3. That the defendant is only liable for one
third ofthe debt.

4. That the breach of the conditionﬁs not

I. The bond which has been taken, is that
which is required by the act of 1805; the pre-

proven.

¢

requisites of it are, that the plaintiff satisfy
one of the judges, by oath, of the truth of his
debt; and make oath further, that he verily
believes that the defendant is about perma-
nently to remove fromthe territory before judg-
ment on the petition can be obtained, &ec.;
the law requires the assignment of this bond
by the sherifl.
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On the oath annexed to the petition, in the
present case, which is that required by the
10th section of the act of 1808, C. 16, a bond
ought to have been taken, that in case the
defendant shall be castin the suit, he will pay
and satisfy the condemnation of the court, or
surrender himself in execution to the sheriff.
This bond is to be retained by the sheriff;
and if the condition shall appear to have been
broken, there shall be judgment on notice
against the surety, for the amount of the

383

West’n District.
Sept. 1821,

L Ve, 4
SOMPEYRAG

judgment. Id. 484. There is nothing said of

any assignment, and this court has lately de-
termined that none is essentially required.

Admitting that the error committed in tak-
ing the bail prescribed by the act of 1805,
under -the oath prescribed by the act of 1808,
is not fatal, the assignment of the bond is ex-
pressly required by law, and we cannot dis-
pense with it.

The bond taken requires proof of the de-
fendant’s departure from the state; and it is
only shewn that he cannot be found in the
parish of Natchitoches.

These two objections appear to.me fatal,
and I think the judgment ought to be revers-
ed, and ours must be for the defendant. as in

Vou. x. 46
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ng;];ll)l"gffli“- the case of a non-suit, with costs in both

> ws  courts.
- SOMPEYRAC

TS,

CABLE. Matuews, J. T concur, being satisfied with
the reasons of this opinion.

It is therefore ordered, adjudged and de-

creed, that the judgment of the district court
be annulled, avoided and reversed, and this
court proceeding to give such a judgment as
in their opinion ought to have been given in
the court below : it is ordered, adjudged and
decreed, that there be judgment as in case of
non-suit, and that the plaintiff’ pay costs in

both courts.

Bullard for the plaixftiﬂ', Mlls for the defen-
dant.

——
] MEAUXS HEIRS vs. BREAUX.

Inagantfor  APPEAL from the court of the fifth district.

land on both
sides of a stream

with calls for  Brent, for the defendant. The present suit

the line of ano- . . .
ther grant, asits Was instituted to recover a tract of land, in

uppet limits, it . . s
does not neces- the possession of which, the petitioners al-

saiily follow .
that such a line lege they had been for many years; uutil the

be the limit on

both <ies of the defendant, in January, 1813, by force and

stieam, if the

comary e arms, took possession of it. They pray that
shewn by pro- .

petevitence,  the defendant may be compelled to leave the

land, pay damages. &e.
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The defendant answered, that the facts
stated, are untrue. That he holds the land
in virtue of good titles. better than the peti-
tioners; and that himself, and those under
whom he claims, have been in possession for
upwards of thirty years.

The petitioners deny all the facts set forth;
plead a thirty years possession; the defen-
dsat denying all this, pleaded a ten years
possession in good ihith, and in virtue of just
titles, &c. The cause was called for trial,
but before entering into the trial, to save
time, a case stated was made, and the follow-

ing agreement entered into. ¢« The grant of

Meaux calls to bind on the lower line of René
Trahan’s grant, as his upper boundary; and
it has alrcady been decided by the superior
court, that Trahan’s upper boundary began at
the isle des Copalmes, on the west side, from
thence descending. The question submitted
to the court is, whether on the west side of the
bayou, the lower line of Trahan’s grant, sup-
posing it to begin at the isle des Copalmes,
and descend for quantity, shall serve as the
upper line of Meaux’s grant? Or whether the
Coulee des Porches, upon the east side of the
Vermillion, and a line running vis-d-vis. shall

2
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be considered as the upper line of Meaux’s
grantr”

The district court decreed, that the upper
line of Meaux’s grant, ou the west side of the
Vermillion, does not join the lower line of
Trahan's grant, as called for, but thata line
drawn from the Coulee des Porches, ves-d-uis,
shall serve as the upper line of Meaux’s grant.
The defendant appealed.

The petitioners have failed in proving
their possession of the land before it was
possessed by the defendant.

Before we examine the testimony, I beg
leave to state, that the surveyor, De Clouet,
who first gave possession to Trahan and
Meaux, surveyed the land upon both sides of
the Vermillion; and that it appears he did
not consider the survey and possession given
upon the east side, as the survey and posses-
sion upon the west side; for the witnesses all
state, that after the land was surveyed upon
the east side, he crossed over to survey upon
the west side; and it is the location on the
west side, that is now in dispute; of course,
when the petitioners state they were in the
possession of the land, they must be under-
stood to allude alone to the land upon the
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west side; and the testimony must be so un-
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derstood, not to confound the possession on w~~

the east side of the Vermillion, with that on
the west side.

Pierre Broussard says, that Michel Meaux
first settled upon the east side of the Ver-
million, fifty years ago, which is six years
before his title, which is dated in 1776 ; and
his testimony was given in October, 1820;
and that he, Meaux, lived there ; but he does
not know upon which side of the river Meaux
died. He does not speak of any possession
whatsoever, of Meaux upon the west side;
and of course, proves no possession whatso-
ever of the land in dispute.

Jean Baptiste Broussard, states, he was
present when De Clouet put Meaux, Breaux,
and Trahan in possession, upon the east side
of the Vermillion, but was not present when
he surveyed the land upon the west side. De
Clouet did make a survey upon the west side.
Meaux lived ten or eleven years upon the
east side, and then crossed over to the west
side, where he died. Meaux’s house was
nearly opposite to the witness’s, upon the
east side. Breaux first settled upon the east
side, where he lived four or five years. This
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witness, so far from proving that Meaux
ever was in possession of the land in dispute,
proves the contrary ; for the court will notice,
that the land now elaimed by the petitioners,
is not in virtue of Meaux’s title or grant, but
in virtue of Joseph Broussard’s grant, which
is bounded by Meaux’s lower line; and if the
petitioners claim the land in dispute, as
being covered by Joseph Broussard’s grant.
which bounds upon Meaux’s lower line, it fol-
lows, of course, that the settlement of Meaux,
upon the west side of the Vermillion, must
have been higher up, and off the land in dis-
pute; for his settlement upon the west side
was under his own title, and only a removal
from one side of the bayou to the other, as he
supposed, upon his own land; nor does this
witness say that he ever took possession of
the land in dispute, nor does he locate his
settlement at any particalar place upon the
west side of the bayou; only stating, that his
house upon the west side, was nearly opposite
his house upon the east side, about five or six
arpents lower than the Coulee des Porches.
He only speaks in an uncertain manner, and
in a way by which we can ascertain no cer-
fain place of location upon the west side.
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And this court knows full well, what confi- Wgst";?ég;iﬂ-
. ept. .
dence ought to be placed in so vague de- ‘.~

. . . .. . Muavx'
scription of a location; a description which s
. . . 8.
1s contradicted by Pierre Broussard; who gppsuvx:

says the settlement of Meaux, upon the east
side of the Vermillion, was cight or ten ar-
pents below the Coulee des Porches; and if
the house of Meaux, on the west side, was
opposite the house on the east, it would make
a difference of from two to four arpents of
location, between these two witnesses.  This
clearly shews, that no coufidence or calcula-
tion can be made from the recollection of
wituesses, describing lines and situations re-
lative to events which happened forty years
ago; when they speak only from recollection,
without being positive as to the facts by thein
stated ; and when they undertake to describe
a location, by stating it to be nearly in such
aud such a direction. This witness, instead
of proving Meaux’s or Broussard's possession
of the land in dispute, clearly shews that
Breaux, the defendant’s ancestor, was in pos-
session before Meaux moved upon the west
side of the Vermillion. Jean Baptiste Brous-
sard says, that Meaux, Breaux and Trahan.

were put into possession of their lands upon
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day. He also states, that Meaux lived on his
land, upon the east side, for ten or eleven
years after he was put into possession; and
that Breaux lived upon his land, on the east
side, four or five years, and then moved to
the west side, where he settled, and where he
has possessed ever since, as [ will shew. So,
that taking the testimony of this witness, as
it will be seen by the statement of facts,
Breaux and Meaux were put in possession of
their lands, upon the east side, at the same
time; and Breaux,after five years, moved over
to the west side, and Meaux remained on the
east side for eleven years, when he moved
over to the west side. So that Breaux took
possession five or six years before Meaux
moved from the east side of the Vermillion to
the west. '

Athanase Hébert states, that Meaux first
settled upon the east side of the bayou Ver-
million, six or seven arpents below the Coulee
des Porclies; that he afterwards moved to
the west side, six or seven arpents below his
settlement, upon the east side. And here |
will observe to the court, that this witness

positively contradicts their other witness—
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the settlement of Meaux on the west side, was
nearly opposite his settlement upon the east.

The witness further says, that it had been BR_E?};;.

from thirty-five to thirty-eight years since
Meaux first settled upon the west side of the
Vermillion. The fair way is to take the me-
dium, and it will establish Meaux upon the
west side, thirly-six and a half years ago;
also says, that about the same time he was
at Breaux’s house, within fifteen feet of
the place where the present defendant now
lives; and that,at that time, Joseph Broussard,
under whose grant the petitioners claim,
lived upon the east side, where he always
lived, and that he never moved to the west
side. Breaux must have been established
there for. several years before, for in those
early days, before slaves were introduced,
and every man had to depend lipon the
labour of his own hands, to erect his buildings,
and the population of the country was small,
it must have taken Breaux, a poor man as he
was, some time to have established himself
there, and built an house, which is proven by
other witnesses. Hébert, like the other wit-
nesses of the petitioners, does not prove any
Vou. x. 47
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possession of the land prior to the defendant’s;
nor do one of their witnesses prove that the
petitioners, or any person under whom they
claim, were ever in the possession of the
defendant’s land.

The court cannot consider the possession
of Michel Meaux, possession in right of Joseph
Broussard’s grant, for they have shewn by
their titles, that Joseph Broussard did not
convey them the land he claimed in virtue of
his grant, until the years 1808 and 1815; of
course, if they possessed the land at all, they
did it without title, and their possession with-
aut title, cannot avail against our possession
with title, and in good faith. And mark the
contradiction, the want of truth, the bad
faith contained in the act of 1815. J. Brous-
sard’s grant was for only ten arpents front; by
the deed of 1808, he sold to Pierre Meaux,
seven of these arpents; and by the deed of
1815, he sells to the heirs of Michel Meaux,
of whom Pierre was one, two arpents more,
and conveys one arpent, which he says he had
given to Michel Meaux, theirfather, in the year
1808; and by the statement of facts, it will
appear that Michel Meaux died in the year
1784, twenty-four years before Broussard says
he gave him the land.
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had no right or title to the land of Broussard, o~~~
. MEavx's
until 1808 and 1815; and of course, the pos-  mmmrs

vs.

session of Michel Meaux, upon the west side of ~ Breaux.

It clearly appears then, that the petitioners West'n District. :

the bayou, was alone in virtue of his own "
grant; and whether we begin at isle des Co-
palmes, or near a line vis-d-vis, the Coulee des
Porches, by referring to the map, the court will
see that Meaux’s grant does not interfere with
the defendant’s land. It is Joseph Broussard’s
grant alone.

Jean Broussard says, he saw Meaux upon the
west side, but does not know where he lived.
This witness does not prove that even Meaux
was upon the present land. He knows noth-
ing about it. He proves nothing, except that
Frangois Meaux, the son of Michel, now re-
sides a little lower than where his father did,
but does not prove that either ever possessed
the defendant’s land.

Let us now view the testimony offered by us.

André Martin proves, that Breaux first lived
uponthe east side of the Vermillion, and after-
wards moved over to the west side nearly in
a line with his house, on the east side, and ex-
actly on a line where the present defendant’s
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f: . “w~~ crossed over to the west side, about the same

time; and that Meaux lived where J. B. Brous-
sard now resides. By the testimony of this
witness, the defendant proves positively, that
his father settled upon the west side of the
Vermillion, upon the spot he now lives; and
that he has possessed it ever since, and that
it has been thirty-five years or more since.—
He also proves, that Meaux settled higher up,
and not on the defendant’s land. He also
proves that Joseph Broussard always lived
on the east side. Now, how can the petition-
ers claim by possession, without they prove
that Joseph Broussard, under whose grant
they hold, or some person under him, posses-
sed the land in dispute: this they cannot dos
whilst the defendant, on the contrary, proves
positive .and uninterrupted possession of the
particular spot, under good title, for upwards
of thirty-five years.

John Coleman proves the defendant’s pos-
session since 1788, positively.

In support of the positive testimony of these
two witnesses, [ will refer the court to the de-
position of J. C. Hébert. This witness swears
positively, that since forty years, Breaux and
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and cultivated the land in dispute. N~
. . Mz a0x’
The same fact is proven by all the witness-  sems

es in the case.

s,
BrREAUX.

To shew the court why this question, which
we have agreed to submit, has any bearing 1
upon the case; I will state, that René Tra- !
han’s grant calls for forty arpents of land,
bounded upon one side of the domain, and
upon the other by Meaux; and that Meaux’s
grant calls for Trahan’s land above, and Brous-
sard’s below; and Broussard’s grant calls for
Meaux’s above, and Breaux’s land below ; and
Breaux’sgrant calls for Broussard’sland above:
so that these several tracts form a chain, and
call for the one and the other. The defendant
contends that the lands must be located by
the proper authority. The petitioners, on
the contrary, contend, that no attention is to
be paid to the calls of the grant, and that the
lands had been located differently from their
calls; and if the lands must be located accor-
ding to their calls, or were so located, then
the defendant must succeed; if they were lo-
cated differently, and as contended for by
the petitioners, then as to this point (if not
precluded by others) the judgment of the
court below must be affirmed,

o
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‘West’n District. .. curvev and location of
Sept. 1821. The beginning of the survey

w~~ these several tracts, was at the isle des Copal-

MEAUX’s . . .
s Ines, on the west side; that is, the isle des Co-

Bresox.  palmes must be considered as the point of de-
parture. In taking it as the point of depar-
ture, each tract must be, and has been survey-

ed and located, bounding on each other on

the west side. :
In order to establish the isle des Copalmes,

N
.
¥

as the beginning boundary upon the west side
of the Vermillion, I need only refer to the
case of Meaux vs. Breauz, 5 Martin, 215, and
observe, that is the very case now before the
court.

The court will see by the record, that the
petitioners and the defendant’s ancestor were
then the parties litigating; and that the begin-
ning of Trahan’s grant upon the west side was
then the question; and that it has been deci-
ded to begin as the defendant contends for,
at the isle des Copalmes.

But putting these decisions of this court out
of the question, the beginning of Trahan’s
grant atisle des Copalmes, is established by
the proof in this cause, beyond a doubt, and
uncontradicted by any witness. All the wit-
nesses agree in the fact, and J. C. Hébert
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proves the positive fact, that old colonel De
Clouet, who made the original surveys, and lo-
cated Trahan and Meaux under their titles,
told him that he had delivered possession to
Trahan, and surveyed the land under his
grant, by beginning at and establishing the
isle des Copalmes as the upper boundary of
Trahan’s grant. The declarations of De Clo-
uet (who 1s dead) the very surveyor who put
them in possession, as directed by the Span-
ish government, is good evidence ; and I need
not refer this court to decisions, to shew that
in cases of boundary, the declarations of de-
ceased persons are good evidence; and if so,
the declarations of the surveyor himself, are
certainly the best evidence that can be pro-
duced.

The first piece of evidence I shall refer to,
to prove that the upper line of Meaux’s adjoin-
ed Trahan’s lower line, on the west side, will
be the written acknowlegement of Meaux
himself, contained in his grant, shewn by
the petitioners; and also in sales made by him.
together with the certificate of the surveyor.
who first surveyed the land, and put the seve-
ral claimants in possession.

I begin by calling the attention of the conrt
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to Meaux’s grant, for fifteen arpents ofland on
both sidesof'the Vermillion. The courtwill see
by reading the certificate of survey, that Michel
Meaux, under his signature. has acknowleged
that De Clouet put him in possession of his fif-
teen arpents, front of land upon the west, as
well as the east side of the Vermillion, adjoin-
ing (attenant) upon both sides, to the land of
René Trahan.

Nor is this the only act wherein he has ac-
knowleged that his land adjoined the land
of Trahan. Upon the 20th of July, 1778, sub-
sequently to the survey and location, which
De Clouet certifies he made in 1776, Michel
Meaux sold the five upper arpents of his grant,
to one F. Broussard; and in this deed he
states, that his land adjoined the land of René
Trahan upon both sides of the bayou.

How isit possible, that the petitioners can
expect to establish the location of Michel
Meaux’s land, different from his written ac-
knowlegement.

But even suppose that Meaux had never
made a written acknowlegement that his
land adjoined Trahan’s, is not the official cer-
tificate of the surveyor, who states he put him
in possession of his land adjoiuing Trahan's,
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sued, good evideuce of the location, until the o~~~
. Mravx’s
coutraryis proven? Andhasitbeen proven? No  nrms
8.

not one word of testimony proves any other lo-  Brzavx.

boundaries, and upon which alone the grant is-

L.

cation. Their witnesses only go so far as to
say, that they never knew of any survey upon
the west side, for Meaux. They do not dare 3
to say, that no survey was ever made—they
could vot say it. How then can this court do
otherwise, than to establish the location of
the land, according to the written acknow-
legements of Meaux himself, the certificate
of location of the surveyor, and the grant of
Meaux, which, from the petition to the last
order, calls to bind upon Trahan, upon both
sides of the Vermillion; they caunot inlaw or
Jjustice.

But supposing that there had been no writ-
ten acknowlegements of Meaux, no certifi-
cate of location by the surveyor, and that the
grant of Meaux did ndt call to bound upon
Trahan’s land upon both sides of the Vermil-
lion. I will shew that there was an actual
survey and location of Meaux’s land upon the
west side of the Vermtillion, and adjoining the
land of René Trahan.

Vor. x. A8
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I refer to the fact stated in the testimony of
all the witnesses, whose evidence 1 have com-
mented upon, and which is this, vzz that after
the land was surveyed in 1776, upon the east
side of the Vermillion, for Trahan, Meaux,
Broussard and Breaux, the surveyor crossed
over to the west side to make the survey. If
the evidence had stopt here, it would be suf-
ficient to induce the presumption that the sur-
vey had been made, without the contrary had
been proved by the petitioners; and the defen-
dant having established the fact that a survey
at that time was made, which began at the isle
des Copalmes, and that each of these tracts
called for the other, this court would presume,
until the contrary was proven, that this boun-
dary was given at the place of departure, to
govern the location of all the said tracts on
the west side, and that the survey and location
of the same, was then made accordingly, par-
ticularly when the sutveyor who made the
same so certifies it, and the parties themselves
sign a writlen acknowlegement of the fact,
upon which their grants issue. But our tes-
timony stops not here. The defendant proves
the fact of an actual survey and location in

1776, as contended for by him. T will shew it.
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cord of certain proceedings, was admitted ‘w~~ . 12
. ME.vX’s ©
to be read, and to which I refer the court. e

It accompanies the record of this case, by Brmavx.
agreement.

By the depositions therein contained, of old
persons now dead, some of whom were present

at the survey of 1776, the court will see that
an actual survey was then made upon the west
side of Vermillion, and Broussard under whom
alone the petitioners claim, expressly states,
that he understood that a survey had been
made of all their lands upon the west side of
the Vermillion in 1776, and that it was differ-
ent from the survey made upon the east side,
and that he never heard of any dissatisfaction
until some years after. He does not deny the
survey of 1776, upon the west side, but only
says he does not know where it began. The
deposition of the widow Meaux, mother of
the petitioners, proves that the survey upon
the west side, began at the isle des Copalmes.

But if all this be not sufficient, I will ask
if the defendant proves positively, that the
land was surveyed for Meaux, adjoining Tra-
han’s,and thenfor Broussard,and then Breaux,
and that according to said survey, the defen-
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[ West'n Disuict. dant is rightly located, will not the judgment
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' w~w Of the inferior court be reversed ? If so, we
M:‘é:’f;' have positive proof of the survey being made
8.

R senovs s the defendant contends for. Look at the
deposition of J. H. Hébert. He proves the

i survey and location as the defendant contends
& for. Hébert is asked by the defendant. if he
ff has any knowlege of the survey of 1776 or

1778, and how it was made. He answers in
these words, “Ihave a knowledge of said sur-
vey upon the west side of the Vermillion; De
Clouet who made the said survey, told me how
it was made. [ was not present.” Heis then
asked if the said survey (alluding to the sur-
vey of 1776) was not made by beginuing at the
isle des Copalmes, and first running off Trahan’s
land, and then Meaux’s adjoining to Trahan.
His auswer is: « the survey was made of the
tracts of land in the manner as stated.” He
also states, that he had seen a boundary be-
low Breaux’s land. He further states, that,
he was present when the boundary of Breaux
was verified by De Blanc and Duralde, and
found correct. Now, it appears to me that this
is positive testimony. Suppose De Clouet was
living, and now before this court, and was to
swear that in 1776, he surveyed Meaux’s land
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on the west side of the Vermillion, adjoining
Trahan’s land, and then Broussard’s, and then
Breaux’s, all adjoining, would nothis testimony
be received, and would it not be conclusive,
if not contradicted. And if it would, as he 1s
now dead, the law says his declaration as to
locations, shall be received in evidence. If
so, an actual location 1s proved, adjoining
T'rahan’s land ; for De Clouet told Hébert that
he so surveyed and delivered the land.

Bat the fact of there having been a survey
and location of lands adjoining each other,
fromthe isle des Copalmes down,is established
by other and stronger testimonys, if possible.—
It appears, that by looking into the deposi-
tions to which I have before referred the
court, that about ten or eleven years after the
survey of 1776, the preseut petitioners, or
some other persons, began to disturb the de-
fendant’s ancestor, and that De Clouet, who
was then living, and the same surveyor who
had surveyed the lands in 1776, went upon the
ground and re-surveyed the several tracts of
land, beginning at the isle des Copalmes,and so
on, and verified his survey of 1776, and de-
clared Breaux, in possession of his land, as
surveyed in 1776, and as possessed this day ;

West'n District, 5 ;%
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what better or stronger testimony, or proof of

w~~ aformer survey can be had, than the same
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surveyor retracing the lines run by himself at
the first survey, and declaring the same to
the persons present ? This is in fact, shewing
the boundaries and lines by him given, and is
the very best evidence that can be offered. 1
refer particularly to the testimony of Francois
Louriere, on the record, as well as to all the
others.

In addition to this host of testimony, I refer
the court to the verification of the boundaries
by which it will be seen, that the two comman-
dants of Oppelousas and Attakapas, by order
of the Spanish government, run off the said
several tracts of land, beginning at the isle des
Copalmes, and that at the line on the west side
they found the hole in which a boundary had
once been placed ; and that Jos. Broussard,
under whom the petitioners claim, acknow-
leged that he had pulled up a post from
that place, and which boundary was shewn
by André Martin. I will ask, if this does not
prove that a survey had been made, and that
this was the dividing boundary between
Broussard and Breaux, as the defendant con-
tends. How is it possible for the court to re-
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sist this host of evidence? How could it be "Vé‘?:;}'t"’féﬁj{i“-

possible for the defendant to prove the fact o~~~
clearer than he has done? Have the peti- Nrenns |

tioners shewn by one witness, by one circum- Bruiv.
stance, that a different location was given ?
They have not. In establishing the lands ad-
joining, as the defendant contends for, every

claimant gets his quantity, and there is no con-

fusion; but establish the lines as the petition-
ers claim, and the court will leave a vacancy
of about seveunteen arpents in a straight line
between Trahan’s land and Meaux’s, for
which no title or demand was ever given or
made under the Spanish government, and will
throw the entire country from the isle des Co-
pales, to the mouth of the Vermillion, into
cordusion, and change the location of every
tract of land on the Vermillion river. Bat in
deciding, as contended for-by the defeudant,
every inhabitant will remain as he now is; it
will put an end to litigation,and the petitioners’
in lieu of taking from my client his land, upon
which his forefathers and himself have lived
and raised their families these forty years;
they will get their land also, superior in point
of situation and quality, to that whicli they s

nnjustly ask for.
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Hmn; of 1776, as contended for by him, that the
Brpavx. Ppetitioners are barred from recovering from
him, by prescription of thirty years, without a
title, and if not barred by it, that they are by
the prescription of ten years, under posses-

sion in good faith and just title.

Let us counsider this case at first, as if the
defendant had no title, and relied alone upon
the plea of thirty years prescription. S¢ au-
cun a joint, usé ct possedé un héritage ou rente, ou
autre chose prescriptible, pour Uespace de trente ans,
continuellement, tant par liu que ses predécesseurs,
franchément, publiquement, et sans aucune inquié-
tation, supposé qu'il ne fasse apparoir de titre, ol o
acquis prescription entre Agés et non privilegies.
The thirty years prescription has been plead-
ed, and the petitioners have admitted that
they were veither under age or privileged by
their not pleading it; nor have they shewn,
by any evidence, that they were either the
onie or the other: of course, the case must be
considered as between parties against whom
prescription would run, and as such I will
examine it.  Pothizr, Preseription, n. 162.

The defendant proves, by the testimony of
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J. C. Hébert, that for forty years the ancestor West'n Dstrice, E

of the defendant, aund the defendant, have ac-
tually resided upon and cultivated the land
in dispute. Pierre Broussard says, that it has
been forty years since Breaux settled upon
the land in dispute. Athanase Hébert says,
that thirty-five or thirty-seven years ago, he
saw Breaux’s house in the place where it now
1s. Breaux had already established the place.
John Coleman says, when he came into the
country, in 1788, Breaux was residing upon
the land. The testimony of all the witnesses
is supported by the depositions referred to
in the Spanish record. All of these witnesses’
testimony goes to prove, that Breaux enjoyed,
used and possessed the land for thirty years
before this suit, opeuly, publicly and without
interruption, and clearly establishes the de-
fendant’s right to be maintained in possession
of said land.

The defendant has proven, that his father
and himself, for more than ten years previous
to any disturbance, resided upon and possess-
ed the land. publicly, opeuly and in the view
of the whole world. And he has also shewn,
that it was in virtue of a good and just tiile:
a grant from the Spanish government. The
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petitioners have endeavoured to shew, that
Broussard’s grant was the oldest; but the
court will look at Broussard’s grant, and they
will see that it calls to bound upon Breaux’s
land below; and although it appears from the
extract of Breaux’s grant, that the date of the
patent of Breaux was not as old as Broussard’s,
this court will presume, that the petition, or-
der of survey, and certificate of survey, upon
which the patent issued, were as old as Brous-
sard’s, or why would Broussard’s grant call
for Breaux's. Pothier, Prescription, n. 6, & 26.

Baldwin, for the plaintiffs. The only ques-
tion to be determined in this case, is the
upper line of the grant to Michel Meaux, on
the west side of the Vermillion. The plain-
liffs contend, that it ought to be at right an-
gles from the Coulee des Porches, situated on
the east side of the same bayou. If this is
determined to be the true line, then the de-
cree will follow as a necessary consequence,
that they ought to be quieted in their posses-
sion; for if this is the correct line, the defen-
dant was on the plaintiffs’ land. This agree-
ment was entered into after the suit was at

issue, and after the parties and their attor-
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nies were well acquainted with the facts of Westn Distiict:,
cpt. 1821,

the case, to simplily the enquiry, and to settle o~~~ -
a question which had been too long in discus- M:éﬁfss ’
sion; and which, if the parties had felt dis- prmsox. :
posed to prolong and embarrass the proceed-

ings, might have been rendered complicated

and perplexing. Each party was fatigued

with discussion, and wished to direct their "
attention to the single point, on which the i
whole case, iu truth, depends. T'he defen- ’
daut relied very much on the opinion. that
the question had been settled in the former
suit of the Broussard’s and Trahan’s; but this '
court by their decision in 8 Martin, have de-
termined, that the res judicata did not apply: 4
and the question is to rest upon the evidence
adduced.

The defendant relies altogether upon pre-
scription, which does not seem to me to grow
out of the question submitted by the agrec-
ment. It was well known at the time, that
the question of prescription could not
arise, as the plaintiffs and defendant had been
in possession of some part of their tract for
many years, and that a possession of part was
a possession of the whole, so far as to permit
the effect of that doctrine.
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Though it was ncecessary in the district
court to prove the length of possession, as
well as the particular place where the plain-
tiffs were situated, to ascertain the correctness
of the location.

I conceive that the title is of itself suffi-
ciently explanatory.

The parol evidence establishes the fact of
the poésession of the plaintiffs, and their ances-
tor, on the land, beginning at the Coulee d-s
Porches, for at least forty years; and that it
began at the period, if not before the date of
the grant. This is not contested. But the
defendant’s couunsel labours to destroy the
effect of this settlement and occupancy, and
offers in his argument, the evidence of a sur-
vey made by De Clouet.

This survey of itself proves nothing be-
yond the single fact, that he surveyed the
faud, as well as that of the other grantees, on
both sides of the river Vermillion, and planted
boundaries. To judge from the survey alone,
the mind would not hesitate in coming to the
conclusion, that the fronuts were directly op-
posite each other. To prevent this, the de-
fendant offers testimony to shew that a differ-
ent location was made on the west side, for
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Trahan. Admitting that this is proven, it Westh et
answers no purpose. It must be proved that w~~

. . e ME uvx’s
he surveyed Meaux’s adjoining; and even ngmins

this will still be ineffectual, unless he proves  Breavs.
that it was done by Meaux’s consent, and that
the title would justify it. Both of which he
has failed to do. The title calls for the
Coulee des Porches as the only boundary.
No other could correctly be taken. No one
of the witnesses state that Meaux was present .
at the survey on the west side; or that he i
ever consented to be bound by Trahan’s line, ‘
beginning at the isle des Copalmes.
This case then, unconnected with the :
Meaux in the case of the Broussard and Tra- *
han’s, rests upon the grant and possession ‘
under it, and which is simply this ;—Meaux
calls to join on Trahan, and Trahan refers to
the Coulee des Porches as his own boundary ; ,’
consequently it is the upper boundary of i
Meaux, who went into possession about forty
years ago, and his heirs, the present plain-
tiffs, have continued ever since.
This coulee is admitted, by the defendant’s
counsel, to be the correct limit on the east
side. It must serve for the west side, unless
something more certain interferes to prevent
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«;‘We“’“ District. 3t,  Nothing is offered but parol testimony of

De Clouet’s survey, made in the absence of
Meaux, and never assented to by him. Tra-
han might have requested the surveyor to
give him a different front on the west side, as
one of the witnesses, if not more, states, that
Trahan did not wish to include the bend of
the river in his tract, and requested that it
might be surveyed higher up. A very strong
reason why Meaux would not wish to change
his front, as he would then take the bend
rejected by Trahan.

It seems clear then, that the plaintiffs have
aright to continue in possession of the land,
thus occupied by them and their ancestors, for
forty years, at least; and that the Coulee des
Porches must serve as the boundary on the
east side; and a line crossing the river or
bayou directly opposite, as the upper boun-
dary on the west side; and which, by the
agreement, is the only question submitted for
decision.

It may, however, not be amiss to look a lit-
tle at the defendant’s pretentions. He claims
under a sale from Anselme Thibeaudeau to
Firmin Breaux, in one of which sales he con-
veys two arpents and one half in front, situated
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on the river Vermillion, with the like quantity
upon the same line, on the other side of said ri-
ver. On the same day, he sold two and one
“half arpents more to J. Broussard, inthe same
manner, on both sides of the river. How then
can the defendant, under such a sale, contend
that his land does not lie opposite, and that
the plaintiffs must change their possession
and lines to accommodate him ?

The defendant’s counsel has asserted, that
if the Meaux are permitted to remain where
they are, it will require a change of all the
lines and settlements on the Vermillion.—
The contrary of this is well known to the
court, and that all the evils apprehiended by
the defendant’s counsel will be introduced
by deciding against the plaintiffs.

For a further and much better illustration
of the case, the opinion and view taken of it
by the district judge, is referred to.

MarTin, J. I concur in the opinion of my
eolleague, for the reasons therein adduced.

Maruews, J. The question as to the effect
of the judgment obtained in the superior court
of the late territory of Orleans, in the case of
Trahan’s keirs vs. Broussard. 2 Martin, 133, as
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; “West’n District. f 3 A . tter i A
et Lol forming rem judicatam, in the ma in dispute

& .~ between the parties to the present, having

E: Voe”  been settled by a decision of this court. 5 Id.

Breavx. 214, it now only remains to decide this casc
on the merits.

The plaintiffs and defendant claim a tract
of land on the western side of the bayou Ver-
million, of twenty-five arpeuts in front,fifteen of

. which were acquired by a grant to their an-
E cestor, and ten by purchase from Broussard,
‘ an original grantee.

: The principal difficulty in the case, is to
E fix the upper limits of the grant to the plain-
tiff’s ancestor. It calls for Trahan’s grant,
and purports to be of an entire tract of land,
of fifteen arpents in front, on both sides of the
bayou. The lower line of Trahan’s land, on
the east side of the stream, is established be-
yond dispute, and determines satisfactorily
‘ that of the grant of the plaintifi’s ancestor on
‘ that side. But on the other, Trahan’s land
» is, by the judgment of the superior court of
the late territory, referred to, to have for its
limit, on the upper side, a place called isle
des Copalines. aud run down the bayou for its
frout, which places this part of his claim some
distance above his grant, as located on the

castern side.
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The question which relates to the location West'n Distriet,

of this land, must be solved by ascertaining
whether or not Meaux’s line, on the upper
side, and Trahan’s on the lower, must ne-
cessarily be the same on both sides of the
"water, according to the title on which the
former claims. I thiuk not.

The plaintiffs’ claim calls for an entire
tract of land, containing fifteen arpents in
front, on each side of the bayou, and as its
location on the other side is fixed beyond a
doubt. its western ought to correspond with
such lines as are thus clear and certain, unless
they interfere with an older or better title,
which does not appear to be the case here.

The defendant’s claim, by possession and
prescription, is vot in my opiunion supported
by evidence. They do not shew that their
title, such as it appears on the record, covers
any part of the land claimed by the plaintiffs.
Their possession being without colour of title,
they can only avail themsclves of the prescrip-
tion longs temporis, and they shew no claim on
that score.

It is true, that the testimony of one of the
witnesses (Huet) shews a very long possession
in the defendant, and his ancestors:; but it

Vor. x. 50
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18 by no means explicit as to the precise spot
or its extent. His evidence 1s too vague to
support a judgment. Admitting it to be other-
wise, it i1s contradicted by another witness
(Montice) which proves an interruption.

It is‘therefore ordered, adjudged and de-
creed, that the judgment of the district court
be affirmed with costs.

Baldwin for the plaintiffs, Brent for the de-
fendant.

[ ——
CHAMARD vs. SIBLEY.
Aprear from the court of the sixth distriet.

Mairtiy, J. The petition states, that the
plaintiff; in 1767, married Louis Chamard, to
whom she brought $400 in marriage; that her
douaire prefix, according to the custom of Paris,
was $200; that during her marriage, she in-
herited from her mother §4675; that her hus-
band died in 1808; that the defendant pos-
sessed himself of his estate; caused it to be
sold, and has rendered no account of 1t; that
he thereby intermeddled in the sucecession, so
as to render himself Jiable for the plaintifi“e
privileged debt.
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i . West'n District, 43
The defendant pleaded the general issue; fintiltisaad

averring, that if he did take possession of e~~~ .
Louis Chamard’s estate, he was fully author- AT
ised as curator, &c.; and he administered fully Brmey

and faithfully, &c; that she has received what
" is due from him, -

There was judgment for the plaintifl’ for ¥
8346 53 cents, with interest at 5 per cent.
till paid. 'The defendant appealed.

The 600 due under the marriage contract,
appear by an autheutic iustrument, and are
notdenied. It is admitted that the defendant
was duly appointed curator of the estate.
The sum inherited from her mother is proven,
and it is admitted, she bought at the sale of
the estate, a house and lot for 411 ; and other
small articles, amounting to $19 50 cents.

The only question is as to the interest. It
has been allowed from the death of the hus-
band in 1808; the defendant contends it
ought to have been allowed from the judicial
demand. Pothier in his treatise, Du Douaire,
art. 206, says, that when the dower is to be
paid en deniers une fois payés, a sum of money
once paid, interest is only due from the judi-
cial demand. Coutume de Paris.  Title Dou-

mire, 102,
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I think the judgment of the district court
ought to be reversed, and the interest of the
dower is to be allowed ouly from the judicial
demand. The costs of this appeal to be borne
by the appellee.

Maruews, J. T concur in the opinion of my

colleague.

It is therefore ordered, adjudged and de-
creed, that the judgment of the district court
be annulled, avoided and reversed, and the
court proceeding to give such a judgment as,
in our opiiion, should have been given below;
it 15 ordered, adjudged and decreed, that
there be judgment for the plaintiff, as in the
district court. but that she recover interest on
the decree, from the judicial demand only,
with costs in the district court, but that she

pay them in this.

Johnson and Mills for the plaintiff, Bullard
for the defendant.

FLEMING & UX. vs. LOCKART.

Arpearn from the court of the sixth district.

Martiv, J. The plaintiffs scek to recover
damages, on account of a negro sold, as a

e

’
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been recovered from her by his previous

owner. Some of the formalities which the
law requires. previous to such a sale, having
been neglected by the vendor.

He pleaded the general issue, the want of
notice of the suit in which the negro was re-
covered, and that be was not liable for his
bond fide acts as sherifll

There wus judgment for him, and the plain-
tiffs appealed.

The sale and recovery are proven, and the
defendant has produced the receipt of the
printers, to shew how often the negro was
advertised ; and it appears that the adver-
tisements were not continued as long as the
law requires.

I think that the only consequence of the
want of notice to the present defendant, of the
suit in which the negro was recovered, is the
faculty, which he has exercised, of shewing
any thing which might have prevented a reco-
very. In this, however, I believe he failed.

Surely if a sheriff sell any thing, without
previously doing what the law requires from
him, for the validity of the sale, and his
vendee is obliged to abandon the thing sold,
in consequence of the vendor’s neglect, the

latter is bound to indemnify him.

West’n District,
Sept. 1821.
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We ought to reverse the judgment, and the
case must be remanded. in order that the
damages may be assessed; and the costs of
this appeal must be borne by the defendant
and appellee.

Mataews, J. I concur in this opinion.

It is therefore ordered. adjudged and de-
creed, that the judgment of the district court
be annulled, avoided and reversed, and that
the cause be remanded to the district court.
in order that the damages be assessed; and
it is ordered that the defendant and appellee
pay costs in this court.

Baldwin for the plaintiffs, Bullard for the de-
fendant.

R

SMITH vs. SMITH.
AvrreaL from the court of the sixth distriet.

MarTiv J. Action for work and labour done.
on a quantum merwl. The answer alleges,
that the parties are brothers; that their father
died in 1810, without leaving any ecstate ; that
the plaintff’ being then very younyg, the de-
fendant took him home, furnishing him with
food. raiment and schooling ; that in 1813 ex
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1814, their grandfather gave the plaintiff a WestnDistdet.

very young negro boy, who came to the de-
fendant’s, and the plaiutiff and said boy re-
mained there till the 20th of April last; that
it is true, they both, at times, worked for the
defendant, but the value of their services did
not amount to the expences he incurred in
their maintenance.

The plaintiff had a verdict, and judgment
for and the defendant appealed.

Jet deposed, he has seen the plaintiff on
defendant’s plantation always industriously
employed, as much as he has ever seen any
boy; pioughing, driving oxen, and he thinks,
picking cotton. Since 1815, the plaintiff’ was
employed, every day, at work, when the wit-
ness saw him. He staid one night at the de-
fendaut’s, and saw the plaintiflf up at day-
light.  He told the defendant he ought to
pay plaintiff 820 per month. He believes
the plaintiff could have earned from $12 to
815 per month, any where; and he saw
him passing and repassing often in great haste.
The plaintiff’ left the defendant last spring.
He may be about seventieen or eighteen years
ofage. The defendant said, he had sent him
to school but for a little time. He was com-
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fortably clad. He thinks his services alway¢
worth his victuals and clothes. During the
war, negroes earned ounly their victuals,
clothes and taxes.

A. Smith, a brother of the parties, deposed,
their father died on the 16th of March, 1811.
In the end of the year, the plaintiff was sent
to their grandfather, but was detained from
him. Their grandfather died, leaving him
some horses and a negro boy. In the latter
end of 1812, the defendant directed the plain-
tiff to go to his house with his boy and horses.
They staid there till April 25, 1820, and
worked under the direction of the witness,
who was employed by the defendant, who
employed besides, a brother-in-law of theirs,
and occasionally a negro. This was in 1813,
14, and 15, the crops only answering for a
support. The crop made by the witness,
plaintiff, his boy, and a hireling, sold for §400
in 1814. They were treated like negroes.
They rose early and worked late. In 1816,
plaintiff was always employed in ploughing,
hoeing, and picking cotton. He was not in-
dulged when he lost time ; he was told of it.

. He was obedient, and made a crop. He was

horn 11 1800. He was unhealthy, as well as
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his negro boy. No doctor was ever called West'n District, 3§
Sepl. ]821-;‘5“,}'
< .4‘*‘

for him. He was a drudge, and went to the ‘w~~ 7" %
mill and on errands. In 1818, he agreed Sﬂ?“ i1
to work, and worked till March, when he St
left the plantation, but returned in the fall

and helped to gather the crop. The negro

was sick. They performed well in 1819.

The witness took the negro to make an en- 1
gagement with Miller, and settled with the 23
defendant for the hire of the boy; but is cer-

tain he did not earn much. He has been

hired this year for $10 a month. MHe is also

twenty years of age. He has been kept at

hoe and picking cotton, though able to plough

these two years. Three years ago the de-

fendant promised to do something for the

plaintiff; but has failed. The witness is

twenty-six years of age. He remonstrated

with the defendant, because he did not edu-

cate the plaintifft The defendant sapported

the plaintiff'in 1813. There was no more than

a support made in 1814, and the defendant

got only $10. The witness had only §40 for

his share in 1815. The crop made by the

witness, the plaintiff, a negro, and sometimes

a hireling, sold only for $400. In 1816 there

were two negroes more; two negro men, a

Vor. x. 51
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;:;;‘Plgyl'c‘ negro girl, the plaintiff; and a negro woman,

B3~~~ at the house, and the crop sold for about
4 SD,',;TH $650. In 1817, there was a white man em-

Amrnn ployed, and the crop sold for $1100. In 1818,
thirty-two or thirty-three bales were made;
but a negro woman and a girl were added to
the hands. The plaintiff is small, and the
witness thinks he would have been able to
plough two years ago. He was a few weeks
at school in 1813, and was taken from it to
work on the crop, and was sent another time.
He was not treated cruelly. He was not
clothed as other boys are; the negro was
mostly naked. The crops were small, be-
cause land was cleared.

Madan deposed, plaintiff lived with him
about seven months. He is well disposed,
and appears to be between seventeen and
eighteen. The negro boy is nearly the same
age, small and steady; he gives $10 a month
for him, and would be glad to keep him a
year.

Jones deposed, the plaintiff lived with the
defendant, worked in the ficld, is laborious
and steady; hardy and strong, though small
of his age. 'Though twenty years of age, is
no larger than a boy of fifteen or sixteen.
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P. Smith, a relation to the parties, deposed,
that in 1811, or early in 1812, the plaintiff
lived with the defendant, and was then eight
or ten years old, destitute of a home, and
unable to procure a support. About that
time his grandfather died, and left him a
negro boy, eight years old. The boy was
sickly, and the witness thinks he would not
have supported the plaintiff and his boy for
their labour, unless on motives of benevolence.
The defendant did a fair part towards his
brother, and was incapable of taking any
advantage of him.

Hawes deposed, the plaintiff ought to have
earned something more than his vietnals and
clothes. He was small buat smart and indus-
trious.

Myers deposed, he lived with the defen-
dant in 1818; the plaintiff was not considered
as a hand; he only went on errands. The
wilness lived two years and a half, and had
a share in the crop. So he had in 1819. The
plaintiff worked on the crop.

A man, who on the death of his father, takes
home his brother, a boy of uine or ten years
of age, destitute of property and a home, and
keeps him on his farm, employing him there-

»
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f*West'n District. oy, jg not necessarily bound to allow him

ed from sun rise till dark. As long as the
lad is unable to act or judge for himself, it
is fortunate that he fell into the hands of
somebody who raised him in the habits of
sobriety and industry; and such a person, in
my judgment, is not bound to make him any
compensation. When the lad is able to act
or judge for himself, he ought to make a bar-
gain with his employer, or seek labour else-
where. But the agreement need not be ex-
press, it may be inferred from circumstances,
and of these there can be no better judge
than a jury of the neighbourhood; and they
require no other direction from the court.
than that the employer ought to allow to the
person who has laboured for him, what he
might reasonably be believed to expect,
taking all circumstanges into consideration.—
In the present case, a jury has allowed 3

the defendant has not deemed it worth his
while to apply for a new trial, on account of
the excessiveness of the sum. Iam not ready
to say whether it is that which I would have
voted for, had I had the honor of being asso-
ciated with such of my fellow-citizens as gave
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t g West'n Distnen b8
the verdict; but I cannot say they erred. or oo

They had means of information not within my m

reach, and if I do not give an unqualified ap- vs.

probation to the verdict, it is because I wish

not to have it believed, that any member of

this court, considers a man, who harbours and

employs, and who keeps steadily at work, a

houseless and pennyless relation or stranger, ‘

is, in every case, bound to pay him wages. %
Independently of this circumstance, the |

plaintiff had a negro boy (who worked with

him for the defendant) and whose services,

though not very valuable, entitled him likely

to some compensation.

We ought to affirm the judgment of the dis-
trict court.

MaruaEWws, J. I concur in the opinion of the
district court. It is therefore ordered, ad-
judged and decreed, that the judgment of the
district court be aflirmed with costs.

Wilson for the plaintiff. Thomas for the
defendant.
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¥ ©West'n District. WYCHE vs. WYCHE.

ArpraL from the court of the seventh dis-
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§ WroHE. trict.

m{f i;‘t’l‘::gzgj Marriv, J. The plaintiff claims certain ne-
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vouns at me Lhe defendant pleads the general issue;
time, that <h¢ that if the plaintiff ever had any title to the

has been dead
long ago, and
that he does not
well read hand-
writing.

groes, under a marriage contract, and com-
plains that the defendant has taken them from
her, and detains them, without right.

negroes, she has forfeited it, by selling them
contrary to law. That she never was mar-
ried to the man mentioned in the marriage
contract, as her future husband. That the
negroes are the property of the defendant, by
descent from his father, and by purchase.

There was judgment in favor of the plaintiff;
for the return of the negroes, and $50 dama-
ges; and the defendant appealed.

The statement of facts shews, that—

E. Howden deposed, that he knew Susan
Howden, one of the subscribing witnesses to
the marriage contract. She was his mother,
and died in 1801, about two years after its
date. He knew also J. Blunt, the other wit-
ness, who was old at the time, and he does
not know whether he be alive or dead; he
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never was in this state to the witness’s know- W;f;;‘?;g;l
lege. He has seen his mother write often, &
and believes the signature S. Howden, at the
foot of the contract, to be hers. He has seen
G. Wyche, the plaintiff s husband write, and
believes the siguature, G. Wyche, at the foot
of the wnstrument, to be his. He knows the
negroes, in the petition, are those named in
the contract, and they are now in the defen-
dant’s possession. The plaintiff; or her hus-
band, had possession of them since he mar-
ried her, till about the commmencement of the
suit.  Soon afler the signature of the marriage
contract, G. Wyche went to Savanuan, and
brought back a paper which the witness’s
father read in his presence, and said it was a
license. He wasnot present when G. Wyche
and the plaintiff were married; they always
passed for man and wife. They had no chil-
dren. G. Wyche died on the return of the
militia from New-Orleans. The witness un-
derstood the negroes belonged to G. Wyche's
father. They were sold at public sale; the
witness saw the advertisement. G. Wyche
brought them home the day they were to be
sold. The witness was not present at the

sale, and cannot swear they were sold. He
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is thirty years of age; cannot well read writ-
ing. He cannot do much more than write his
own name. His mother wrote often, as his fa-
therkept a tavern, and she kept the accounts
when he was absent.

The witness being asked to point out his
mother’s signature, put his fiuger on it.

He added, that he knew A. Jackson (an-

"other subscribing witness, by whose oath the

marriage was proven before it was admitted to
be recorded) lived in Georgia about the time,
but he does not know where he lives now.
He never knew of any conveyance of the
negroes to G. Wyche, nor does he kuow that
he and the defendant were brothers. They
called themselves so, and were so believed
to be.

Burn deposed, that he heard the plaintiff
say, that Luke, one of the negroes in the
marriage contract, now belonging toC. Adams,
was sold to Turner and Linton, to pay a debt
of her husband, which she was induced to
assume. That some advantage was taken of
her. One or two had been sold in that way.
Some of the others had been given up to the
defendant, in 1815, aud the others in 1817.
She acknowleged him to he her husband’s
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brother ; and that they had a sister or brother. Sor 1021

He understood that she had once conveyed -
the negroes to Prother, to prevent the defen- e ' '
dant from getting them. Both parties admit- WrenE: &
ted they had been given to the defendant,
under a verbal agreement, that he would do
with them as he saw fit. and furnish the plain-
tiff a decent support for life. They appeared
very friendly. She said she expected he
would get part of the property—it would be
his at her death. At all events, all she want-
ed was a decent support for life. She lived
at his house after the agreement. The ne-
groes were taxed as the defendant’s. The
defendant told the witness. the plaintiff would
not live at his house. She had viclated her
agreement, and he was no longer bound.—
He gave her credit in the stores in town,
and with the witness, without limitation; he
paid him, and said he was still willing to sup-
port her.

Palford deposed, he heard G. Wyche say,
he had been in hell since he married the plain-
tifft She had got some negroes of her father’s
estate, before he had come from Georgia.
He said he had a brother, and she did not
deny it. She said, two of the negroes had

Vor. x. 59
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- A

?’;:;??észt]uct been sold with her cousent. She had been
/¢~~~ Induced to assume a debt of her husband.
 WXME  Ghe had been entrapped. G. Wyche died in
WYeHB.  the spring of 1815.

M:Carrol, a witness of the defendant, de-
posed, the plaintiff told him she had given
the property to the defendant, under an agree-
ment for her support. That the negroes came
from the estate of her father, at whose death
her hushand administered on the estlate, had
the negroes sold, and bought them. She was
then living at the defendant’s.

Welsh and Gay deposed, that the defendant
had Lewis, one of the negroes, in Natchito-
ches, in 1817 and 1819; and sent him to Cata-
houla. The negro was considered as his
property.

Prother deposed, he had once a conveyance
from the plaintiff' for four of the negroes.

' Two remained with him afterwards. He gave
: up the two on the compromise between the
plaintiff and defendant. His quit claim for
the four negroes was givén up by the defen-
dant. lie wrote to the parish judge to can-
cel the plaintiff’s coveyance. He left them
as he found them. The defendant said, he
‘considered himself the owner of the negroes.
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and had used deception to get possession o
them, and had told the plaintiff so. He said
he had a sister. He had couveyed and deli-
vered four negroes to the defendant, at the
plaintiff’s request, and the conveyance was
afterwards returned to him by the defendant,
who said he had right to them as hers. The
plaintiff moved into the territory of Orleans,
with her husband, in February, 1809. ‘

Cox deposed, that he heard the plaintiff. in
the defendant’s absence, say, she wished he
might come home, she wanted to give up the
negroes to him. He was heir to the property,
and she was tired of keeping it. 'This was
before the agreement.

Clarkson deposed, that since the com-
mencement of this suit, plaintiff told him she
wished to be placed in her former situation;
all she wanted was a decent support. The
defendant offered to build her a house and
maintain her. She left him of her own accord.
She told the witness the defendant had treat-
ed her well. She authorised the witness to
tell the defendant, she was willing to accept
the same terms. The defendant paid the
taxes till 1816.

Ussey deposed, that the defendant is G.

f West'n Distrié§?

Sept. 1821 i" 3

Wyxcu
vs.
WixcHs. #
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b2 Sopt. 1121, Wyche’s brother. The negroes, Luke. Mary

AR SV

aud Charles, part of the property sold, are
worth $3000.

The defendant’s counsel objected to the
reading the marriage contract, as not suffi-
ciently proven, and took a bill of exceptions
to the opinion of the district judge over-rul-
ing the objection.

They urge, that the witness cannot pos-
sibly recogunise his mother’s signature to the
instrument, as she had been dead long ago,
and he admits he does not well read writing.
An instrument is produced, in which the wit-
ness’s imother made her cross, or mark, instead
of signing. This, in my opinion, may have
been the case in the latter part of her life;
and happens, at any time, to persons to whom
writing is not familiar or easy.

I think the judge did not err. The witness
swears, he recognises the signature, and he
has often seen his mother write. The alleged
improbability of his knowing the signature,
must yield to his direct assertion, that he
does, when there is no material circumstance
that renders his deposition suspicious. Par-
ticularly as the deed derives appearance of

genuineness from the certificate of its probate
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and record in Georgia; and if it was a forgery, o

the sig.ature of G. Wyche, who lived and o~
lately died near the place of trial, being sup- e
posed to be well known there, the imposition Wrene.
might have beeu easily detected.

The deed being proven, the possession of
G. Wyche and the plaintiff. since his death,
establishes her right to the slaves prima fucie.
No forfeiture of this right is shewn. The ac-
tual celebration of the marriage ceremony is
not required to be proven, in a case like this.
The subsequent cohabitation as man and
wife, and common reputation while G. Wyche
lived, suffice. There is no evidence that the
slaves became the property of the defendant,
by descent, from his father. The evideunce
rather shews, that they were the property of
G. Wyche, the brother of the defendant. No-
thing shews, that in Georgia, children are
forced heirs; that the slaves made part of the
defendant’s share of the estate; from the long
silence of the defendant, the presumption is
very strong against him, and prescription
appears to have destroyed his title.

No evidence of a purchase is produced.

The argument, that the defendant should
have the negroes. and support the plaimtiffl
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Y estn Distiict. appears to have been waved and abandoned
;\,i:Sepl. 1841,
‘4 e~ ~ by the parties.
WycHE
3.

e Wxcus. The judgment ought to be affirmed with

costs.

Marnews, J. I concur in the opinion of my
colleague.

It is therefore ordered, adjudged and de-
creed, that the judgment of the district court
be aflirmed with costs.

Bullard for the plaintiff, Thomas and Wilson
for the defendant.

—ere

BALDWIN vs. STAFFORD & AL.

The timits of  APPEAL from the court of the sixth district.
the post of Ra-
ides never hav- . . . .
tng been o MarTiv, J. T concur with the opinion which
rectly defined by ., R .
any act of the judge Mathews is about reading.
Sp.nish govein-
m-ut, they must . . .
be taken asthey ~ MaTHEWS, J. In this suit, the subject of
we e 1ecoenised . .
de fucto by the CONtroversy between the parties, is the loca-
officers of that
goveinment and tion of two several orders of survey, granted
thoce of the late .
telrito.y. by the Spanish government, and confirmed
A plat of sur- .. .
vey vever - by the land commissioners of the united
turned to  the
proper office, states.

does not bind . o g .
third persone. 1 he order, under which the plaintiff claims.
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purports to grant land in the post of Rapides, West'n Disuictj: g

(as it was termed by that government) and that
of the defendants in the post ot Oppelousas.

The hne of division between these two
posts, seems never to have been established
by an act of any competent authority, refer-
ring to an actual survey, natural boundary, or
degrec of latitude or longitude. This want
of certainty, in the relative extent of these
divisions of the country, creates the first diifi-
culty in the decision of the present case.

On the part of the plaintiff, it is shewn
that the local authorities of the Spanish go-
vernment, those of the late territorial govern-
ment of the united states, and the late supe-
rior court, have claimed and exercised juris-
diction in the parish or county of Rapides, to
a point beyond the tract of land in dispute,
viz. a place now called Ray’s ferry, on bayou
Beuf. These facts shew that the southern or
south-eastern limits of the division of country,
denominated Rapides, did extend to the last
mentioned place, at least de facto; and as it is
not shewn, that those who considered it to
have that extent erred, by assaming limits
contrary to right, I am of opinion, that as it
relates to this suit, Ray’s ferry must be recog-
nised as the linit of the post of Rapides.

411
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The limits established by the surveyor and
cominissioners of the united states, reli=d on
by the defendants, were no doubt fixed with the
best intentio s to quiet land claims, and sup-
press litigation, bul cannot certainly be receiv-
ed in opposition to individual rights, having a
previous existence.

The defendants and appellants also rely on
a survey made by one Hazzard, the plat of
which seems never to have been returned to
the office of the principal deputy surveyor.
It is older in date than that exhibited by the
plaintiff, but I am of opinion that it cannot af-
fect his claim; as from its not having been re-
turned to the proper office, third persons were
not bound by it.

The case then rests on the original orders
of survey, their execution, return to the proper
office, and legality of location. 'That of the
plaintiffis prior, both in execution and return.
It has been located on land, as I believe,
within the limits of the former post of Ra-
pides (at all events de facto) and ought in all
respects to be preferred to that of the defen-
dants, because it is laid on land, according
with the order of the Spanish government, and
consequently gives a beticr tiile than that ex-
hibited by the defendants.
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1 1 \ . West'n District. o
It is therefore ordered, adjudged and de bty

creed, that the judgment of the district court o~~~

. BaLowin
be aflirmed with costs. s,
STAFFORD
.. . R R . & AL,
The plaintiff sn proprid persond, Wikon for
the defendants.
[ —
TURNBULL vs. MARTIN. B
He who al-

Arrean from the court of the sixth district. 1eees a fuct,
must establish it

. e fully. It does
Marmiv, J. The plaintiff states, that he and aice tar he

- . . introduces evi-
the defendant gave their note to Davis for dence that ren-

filty bales of cotton, as sureties of J. M. Mar- dex it probable.
tin; that the plamtiff paid $3000 thereon,

and Davis afterwards obtained judgment

against him, and present defendant, for $2950;

a great part whereof the plaintiff has paid.

So that the defendant 1s hiable to refund what-

ever has been so paid, above one-half of

the sum due to Davis, which is averred to

be §1500.

The defendant pleaded the general issue;
and averred, that John M. Martin, now dead,
owed to Davis $2950, and the plaintiff to
Towles, $3000. The plaintiff’ applied to J.
M. Martin to procure him the loan of that
sum; that J. M. Martin applied to Davis,who

Vor. x. 53
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West'n District. egnsented, on condition that Martin should

Sept. 1821,
™~

TURNBULL
8.
MARTIN.

deliver him fifty bales of cotton, to be applied
to the payment of what Martin owed him,
and to the sum wanted by the plaintiff, which
was supplied him, and applied to the plain-
tiff’s use; and the defendant avers he has
paid, as surety of J. M. Martin, his full pro-
portion of the sum of $2950, due by the latter.

The plaintiff had judgment for $1500, with
interest, from November 14, 1820, till paid,
and costs. The defendant appealed.

The statement of facts shews the plaintiff
gave in evidence the record of the suit, Davis
vs. Turnbull—and that

Davis deposed, that the $3000 credited on
the obligation, were paid by the present plain-
tiff; and the balance was paid by both the
parties equally. A short time before this
obligation was given, J. M. Martin came to
borrow %3000 from the witness, who consent-
ed, on condition that Martin would give him
fifty bales of cotton, on the terms mentioned
in the obligation; Martin consented, aud the
witness gave a draft on Baltimore, which came
into the hands of Towles. The money was
lent to Martin, at the solicitation of the pre-
Tent plaintiff.  Martin having gone to New-
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Orleans, without delivering the cotton, about Westn Distict. .

two months after, the witness called on the
present plaintiff, who had pledged himself for
the delivery of the cotton, and who now said
it would be sent by the next boat. Frequent
and unsuccessful applications having after-
wards been made by the witness to the plain-
tiff, and an obligation being mentioned. he
said, that the defendant, who was as much
interested in giving the obligation, was ab-
sent; and the witness .believes something
was said about the crop. The draft was
given in favour of Towles, to pay a debt of
plaintiff to Towles, as the witness understood.
He also understood, that Martin owed the
plaintifft He confided principally in the plain-
tiff s promise, that the cotton would be deli-
vered. On suit being brought, the plaintif’
paid $3000, on condition that the judgment
and execution should be staid against him. He
said, he thought himself bound for that sum,
and would payit. It was credited to him.
Bynum deposed, that he heard that Martin
got $3000 from Davis' for the plaintiff, on ac-
count of a debt due by Martin to the plaintifi]
When the suit was brought and put off, the
latter expressed his uneasiness at it, as he
had pledged himself to Davis for the payment

8
421 )

Sept. 1821,
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MagTiN, -
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of the %3000, as the money was had for
his use.

Scott deposed, that he brought suit for the
present plaintiff, against Martin, for a large
amount; he sent the account to be demanded
by the deputy sherifft. Martin kept the ac-
count, and refused to return it. When suit
was brought by Davis against Turnbull and
Martin, he was spoken by J. M. Martin to
defend it.

The note on which Davis sued.is in the fol-
lowing words : « We, or either of us, promise
to deliver A.J. Davis, or his agent in New-
Orleans, fifiy bales of cotton, to average 350
Ib. each; to be good cotion of last year’s crop,
as soon as practicable; or to be accounted
for at the highest market price, at the time
of delivery, agreeable to J. M. Martin’s con-
tract with said Davis. Alexandria, Jan. 20,
1818. Walter Turnbull, Robert Martin.”

The plaintiff, it seems to me, has proven
his allegation, that he and the defendant gave
their note to Davis, as sureties of J. M. Mar-
tin. This instrument shews, that they consi-
dered each other as co-debtors of Davis;
principal debtors of a quantity of cotton,
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which J. M. Martin had agreed to sell to WestnDistrict.

Sept. 1821,
him. -~
. TURNBULYL
The defendant alleges. that this cotton was .
MARTIN.

promised to be paid to Davis, by J. M. Mar-

tin, partly on his own account, and partly on
that of the present plaintiff

Davis’s testimony shews, that Martin was
considered by all as the principal debtor of
the whole sum. Bynum’s testimony places
this beyond the possibility of a doubt; but he
speaks of what he has heard.

The liability of the plaintiff, otherwise than
as a co-debtor of the defendant, according to
the note, is pleaded by the defendant; the
onus proband: of it, therefore, lies on the latter.
He ought to establish it fully, and it does not
appear to me that the evidence renders it
even probable.

I think the judgment ought to be affirmed
with costs in both courts.

Maruews, J. I concur.

it is therefore ordered, adjudged and de-
creed, that the judgment of the district court
be affirmed with costs.

Bullard for the plaintiff. Thomas for the de~
fendant.
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‘West’n District.

Sept. 1821, BYNUM vs. JACKSON.
Byvom ArpeaL from the court of the sixth district.
vs.
JACKSON.

Martiv, J. The plaintiff was surety, on
The surety on

a twelve-month 2 twelve-month bond, under the act of 1817,
bond is immedi- . .

ately liable, al- for Martin, on a f. fo. against the latter, and
thougi* s prin- . . ; J :
cipai cied since Mulhollan. Martin died before the expiration

its execution,

oi the year, and the present defendant, plain-
tiff in the execution, took a f. fu. against the
present plaintiff; who obtained an injunction
on an allegation, that his principal has left a
considerable estate, &c. On a dissolution of
the injunction, and setting aside the f. fa.,
the present defendant, plaintiff in the exe-
cution, appealed.

The 15th section of the act cited, pro-
vides, that the bond shall be returned with
the execution, lodged with the clerk, and
shall have the force of a judgment.

Itis contended, that Bynum, the appellee, is
only a surety, and as such entitled to all the
benefits which his principal may claim; that
the judgment as to the latter, cannot be exe-
cuted, till revived against his heirs.

The appellee is liable as upon a final judg-
ment; the death of Martin does not place
him in a better condition. 1t is true, the heirs
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of the latter may discharge themselves, by Westn Distict.

Sept. 1821.
shewing an acceptance under the benefit of ‘o~~~
. . Bxnum
an inventory and want of assets. But this was .
Jackson,

not one of the benefits which their ancestor
might have claimed. Such a circumstance
would be one of those which the law meant
to provide against by requiring a surety.

I think the district judge erred; the judg- .
ment ought to be reversed, so far as it sets the

execution aside, and the appellee must pay
the costs of this appeal.

Matuaews, J. I concur for the reasons ad-
duced.

It is therefore ordered, adjudged and de-
creed, that the judgment of the district court
be annulled, avoided and reversed, so far as it
sets the fi. fa. aside; and affirmed as to the
costs, and that the defendant and appellee
pay the costs of this appeal.

Baldwin for the plaintiff; Wilson for the de-

{fendant.
[
BROWN vs. COMPTON. A party sued
for vy o pass
. . . . to the ploiatifi ‘s
AvrpeaL from the court of the sixth district. 5,7 \¥ey
she esvaped,
.. vay ot 1k
MarTiv, J. The petition charges the defen- "0 o e

s 1 evi-
dence,

dant as fraudulently giving a pass to the plaiu-
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Westn District. tff”s slave, whereby she eflected her escape.

Sept. 1821,
A ave

Brownw
8.
Compron,

The defendant relied on the general issue
principally. The plaintiff had a verdict and
judgment, and the defendant appealed.

The statement of facts shews the plaintifl”’s
witnesses fully established that he was for se-
veral years in possession of the wench named
in the petition, as one of his slaves; that she
was taken up in a neighbouring parish. but re-
leased on producing a pass given her by the
defendant.

M:Micken deposed, that in the year 1812,
the plaintiff lived about a couple of miles from
him, and he hired from him the slave named
in the petition, which he then held as s slave;
that one day she came to the witness, fell on
her kuees, in tears, saying that if she had her
right she would be free, and handed him a
paper, purporting to be her deed of manu-
mission, which she said was handed her by
onc Charles Henderson, whose name appear-
ed to be subscribed thereto; she requested
him to keep it, till she could make a trusty
friend to take care of it for her, in case she was
sent away and sold in a distant country; for
she was afraid her master would get it {from

her. as he had frequently demanded it from
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her, and she had always denied having it. He
threatened to whip her. On examining the
paper, the witness found the period at which
she was to enjoy her freedom, was not yet ar-
rived, nor was the deed properly authentica-
ted; and he informed her he would procure one
properly autheuticated, by the tine she was
to be free, which was done, and the woman
has since passed, and been reputed a free
woman of color, in the parish of Feliciana,
and the state of Mississippi, with these papers,
which have been read to the plaintiff:

A copy of the document is annexed to the
record, viz. a manumission deed executed by
Joshua Barnes, of Ohio county, state of Ken-
tucky, manumitting his negro woman slave
Minthy, at the time she arrives at the age of
35, viz. In August 1817, bearing date August
12th, 1805. The deed is certified by the
clerk of Ohio county court, at the August
term, 1805, and ordered to be recorded. The
said clerk has certified a true copy of the order,
and the deed has been taken from the records
of his office, and the presiding magistrate of
the court has given his certificate, accord-
ing to the act of congress, and his signature

Vor. x. 54
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and official capacity, are attested by the go-
vernor under the seal of the state.

It is contended by the plaintiff, that the free-
dom of the slave cannot be tried incidentally
in this case; and that if it can, there is no
evidence that Joshua Barnes, who appears
to have manumitted the woman, was her mas-
ter at the time.

I think the freedom "of the slave may well
be offered to disprove the allegation, that the
person to whom the defendant gave a pass,
was not a slave of the plaintiff’s; that the de-
fendant has a right to establish this fact in the
present suit, without waiting for the woman’s
assertion of her freedom, in a suit against the
present plaintiff.

That the deed of manumission having been
duly acknowleged and ordered in open court
to be recorded, is a strong presumptive evi-
dence of the freedom of the woman; and as no
evidence contradicts it, it ought to have been
considered as conclusive by the jury.

At the time of the alleged injury in April
1819, the woman had been free for about
twenty months. She was not then the plain-
iff’s slave, as is alleged in the petition.

It is said she was de facto the plaintifi’s
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slave, and the defendant had no right to aid WestnDistriegd

her in shaking off the yoke of slavery.

I apprehend any man may very conscien-
tiously assist a person, unlawfully held in sla-
very, to regain his freedom. The attempt is,
indeed, made at the peril of the party afford-
ing the aid, who is liable in damages or not,
as the freedom or slavery is finally established.

The original of the deed of manumission,
ought, it is said, to have been accounted for
before the official copy from the record was
allowed to be read, and we are said to have
only the copy of a copy.

This objection ought to have been made to
the reading of the document below; and Iam
not clear that it ought to have prevailed in
a suit between persons, neither of whom were
parties to the deed principally; as till the
woman was proven to be free, she could not
have established, by her oath, the absence of
the deed from her friends, or control, nor her
ignorance of the place of its existence. The
deed was never in the defendant’s possessi-
on, and circumstances prevented his accoun-
ting for its absence.

We ought to reverse the judgment of the
district court, and ours ought to be for the
defendant.

Sept. 1821,
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If a curator
ad bona be ap-
pointed while all
the heirs are
piesent, altho’
the appointment
be illegal, the
person appoint-
ed is answerable
as their agent.

CASES IN THE SUPREME COURTYT
Maruews, J. I concur in this opinion.

It is therefore ordered, adjudged and decre-
ed, that the judgment of the district court be
annulled, avoided and reversed, and this court
proceeding to give such a judgment as in their
opinion ought to have been given in the court
below ; it is ordered, adjudged and decreed,
that there be judgment for the defendant, with
costs in both courts.

Johnson for the plaintiff, Baldwin for the de-
fendant.

————

WARE & WIFE vs. WELSIPS HEIRS.
Avrprar from the court of the sixth district.

Martiv, J. The object of the plaintiffs is to
obtain Mrs. Ware’s share of the estate of N.
Welsh, her father, which cannot be done with-
out a partition: for this purpose the district
court directed that an inventory and appraise-
ment of the estate should take place. It ap-
pears that such an inventory had been made
immediately after N. Welsh’s death, and that
Thos. Welsh, his eldest son, one of the defen-
dants, had taken on himself the management
of the estate, with the consent of his co-heirs
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of age, and among them Mrs. Ware, under the ng;;‘ Dk ¥

(W Ve WRY 4
WaRE & wirg #
e

Weisas ¥ #

appellation of curator ad bona of the estate.
His mother, the natural tutrix of the minor
co-heirs, acquiesced in his administration.—
M:-Nutt, the husband of one of the heirs of age,
had long before the death of N. Welsh, been
put in possession of a tract of land, as au ad-
vancement, without any title in writing ; after-
wards Texada, the husband of another heir,
received another tract, under the same cir-
cumstances,

The district court decreed, that T. Welsh
should account for all the crops made on the
plantation of the estate, since it came to his
hands, allowing him credit for all debts paid,
and improvements ; that the value of the land
in the possession of M¢Nutt and Texada, at
the time of the last inventory, independently
of improvements, should be collated by them,
and that a partition be accordingly made by
the parish court. The plaintiffs appealed.

Although, while all the co-heirs were pre-
sent, and the minor ones represented by their
tutrix, there could not legally be a curator
ad bona. 'T. Welsh must be considered as the
agent of his co-heirs, and as such accountable
to them; he ought to he eredited for all the

rs.
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¥ West’n District. : ..
bV Sept, 1621, mouies expended by him in the payment of the

.~~~ debts of the estate, and useful improvements.

3 &

;‘YV ARESTTE MeNutt and Texada are bound to return, in
WeLsa's

é mems.  kind, the property which they received from

Je‘ the deceased, as he never made any legal
¥ title to them; but they are entitled to the
full value of all improvements made by them,
bl and the debts due them by the deceased.

i The decree ought therefore to be reversed,
¢ and the parties remanded before the court of
, probates, for a partition, according to the
above principles. The costs of this appeal
to be borne by the estate.

Maruews, J. I concur in the opinion of my
colleague.

It is therefore ordered, adjudged and de-

C e e N

creed, that the judgment of the district court
be annulled, avoided and reversed ; and it is
ordered, adjudged and decreed, that the case
be removed to the court of probates for a
partition, according to the principles above
staled, and that the costs of the appeal be
borne by the estate.

Thomas for the plaintifts, Baldwin for the
defendants.



OF THE STATE OF LOUISIANA. 433" ¥

DROMGOOLE vs. GARDNER'S WIDOW & HEIRS. gy Distact: 3

A a4

ArreaL from the court of the sixth district. Dromeoors: #§

vs.

Y
GARDNER'S™. .3

MARTIN, J. The plaintiﬂ' alleges, that he WIDOWLHEIRS "a

was a partner of Gardner, and paid out of his  The appeat,
will not be dis- -, +8

rivate monies, a large sum to Gardner and missed, because .
9 3y

the judge @ quo {dk
M

Bernard, on account of the partnership; that hascertifieq,

that the state-

he gave to Gardner a note of Scott, and an- ment of tacts

. . which he made,

other of Brice and Reeves, amounting togeth- contains « note

. of the evidence,

er, to $318, to be applicd to the payment of a The court wilt
. . . presume, that

mortgage, but Gardner applied it to his own he meant the

evidence.

use, whereby, &c. A partaer has

. no action
The widow answered, she had formally re- against hispart-

. ner, for any sum

nounced the community, and was therefore paidfor the part-

neiship, nor any

not liable. funds placed

it, until a fina)

The heirs pleaded the general issuc, that if sctiement takes

place, and then

any partnership ever existed between the only for the ba-
plaintiff and Gardner, it was instituted for his }i‘;‘ii doe T
sole benefit, Gardner lending his name to give im s
credit to the plaintiff; &e. '

The plaintifit had judgment for $1452 1
cent, with interest from April 3d, 1820. The
defendants appealed.

The statement of facts shews, that the
plaintiff gave in evidence, two drafts of Prom-
goole & Gardner, in favor of Gardner &

Bernard, on Bartlett & Cox, for 8857 49

A
.
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“J;Z;; Distiict: cents, duly protested for non-payment, paid
e~ by him.

- +DroMGouOLE

. zs. Harvey said, that the plaintiff and Gardner
8 . 5 GARDNER'S . . e .

B wwow&nmirs Were in partnership for the sale of groceries;
Gardner told him he would sell out, and the
witness might join either of the partners; the
plaintiff said he would purchase, and did pur-

chase Gardner’s interest in the firm. The

g .

witness became interested in the goods on
hand, but he is ignorant of the terms on which
the dissolution took place. Each partner
complained of the other as his debtor.

Scott deposed, he owed the plaintiff about

$100, on a note ; Gardner called and had
payment before it was due. He does not re-
collect whether it was endorsed.
{ Reeves said, Brice and Reeves paid to
5 Gardner a note they had given the plaintiff;
but he does not recollect whether 1t was en-
dorsed.

Bynum, a witness for the defendants, depos-
ed, the plaintiffand Gardner said they wanted
81000 worth of cotton, to pay an acceptance
of Bartlett & Cox. Cotton was accordingly de-
livered to an amount not recollected, and a
negro pledged, payment was afterwards made
by Gardner.
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A note of the plaintiff'to Gardner, for $2000, W;?;’;_%gﬂ-
dated June 4th, 1819, endorsed by the wi- ‘o~~~

. DromcooLr
dow for herself and the heirs, was produced .

to J. Rippey, with the judgment recovered w?éfv?gﬁg’;s‘ ’ 
thereon by Rippey, against the plaintiff; and
Sarah Gardner.
A motion has been made by the plaintiff
and appellee, that the appeal be dismissed,

the judge having certified that the statement

contains a note of the evidence. I think this
motion ought not to prevail; we must consi-
der the judge meant the evidence by a note
of it.

On the merits, it appears that the plaintiff
has proven the payments he made for the
partnership. There is no evidence that the
notes he had of Scott, Brice and Reeves,
were given to Gardner, to be applied, as is
alleged. to the payment of a mortgage; the
presumption is, that they were given to Gard-
ner to meet the exigencies of the firm.

I agree with the defendants’ counsel, that
a partner has no action against another for
any sum paid for a partnership, or any funds
placed in it, until a final settlement takes
place, and then for the balance which ap-
pears due him.

Vor. x. 5

oy
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West’n District.
Sept. 1821.
w~~ and ours must be for the defendants, with costs

DRroOMGOOLE .

vs. in both courts.
GARDNER’S
WIDOW&HEIRS

I think we ought te reverse the judgment.

Maruews, J. Having examined this opini-
on, I concur in it, both as to the effect of the

evidence, and principles of law therein recog-
nised, in relation to partners in trade, al-
though it would perhaps be otherwise when au
express stipulatien should be shewn, that one
partner who paid a partnership debt, out of
his separate fund, was to be immediately re-

paid.

It is therefore ordered, adjudged and de-
creed, that the judgment of the district court
be annulled, avoided and reversed. and that
there be judgment for the defendant with
costs.

Thomas for the plaintiff; Bullard tor the de-
fendants.

PN —

He wio alle- FORT & WIFE vs. METAYER & L.
ges a fact, must

establish it fully. ' . ..
{t does not sut.  AppeaL from the court of the sixth district.

fice, that he in-
troduces evi- o e . S
dence that ren-  Martiv, J. o The plainuds claim part of

der it probable ; . . .
especially when two tracts of land, in the right of Mrs. Fort.

{iaud is alleged,
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in the possession of the defendants; their title West'n District.

i i ) Sept. 1821,
is not denied, but the defendants rely on the -~

prescription of ten years. They shew that For & wirk
the land was granted to the widow Hymel in

1796 ; that she sold it to A. Hymel in 1802,
and that he conveyed to Metayer the part
claimed by him in 1810, and to Rachel, that
which he claims in 1818. The present suit
was brought i 1821,

There is not auy doubt, that if A. Hymel
was a bona jide purchaser, the defendants plea
must be supported. The plaintiffs therefore
contend that he was not.

They shew that the premises, the patent
for which was granted to Mrs. Hymel in 1796,
had been surveyed for her in consequence of
the permission of the commandant of Natchi-
toches, and the subsequent order of the gover-
nor general, as early as 1782, in the lifetime of
her husband, and during their marriage; that
she inventoricd them after his death, as com-
mon property, in 1792, and that consequently
A. Hymel, her son, from whom the defen-
dants purchased, bought from his mother,
in bad faith; because it is alleged. he knew the
premises being common, one half of them be-
longed to his father’s estate. and had descend-

METAYFR &ar,

. .*M..«‘.L‘;Wan‘r_rum e
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West'n District.
Sept. 1821,
-~

Fort & WIFE
rs.

METAYER &AL

CASES IN THE SUPREME COURY

ed to himself, and his two sisters, one of
whom was Mrs. Fort’s mother; and conse-
quently he knew that his mother sold what
she had no right to, when she disposed of the
sixth part of the premises, which belonged to
her daughter, the vendor’s sister, the mother
of Mrs. Fort. 1t is admitted that she had ac-
quired the right of the other daughter to the
estate.

The presumption is, that A. Hymel, who was
14 years of age at the death of his father, 16
when his mother obtained a patent for the
premises in her own name, and 24 when he
purchased them from her, must have known
that they constituted part of his father’s estate,
since they are the whole real property which
appears in the inventory.

But the presumption is nearly as strong, that
his sister, the plaintifi”’s mother, who is only
two years younger than him, and who counse-
quently was of age when he acquired, and
must have been acquainted with the sale.
which is authentic, must have known whetlier
her property was alicnated or not.

If we add to this, that one of the defendants
acquired this part of the land eight years after
the sale to her brother; that she was then 20
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. 2

. ] West’n Districts
years of age, and that she lived more than ten o 101,

years after, and died without making any -~~~

claim, it will appear equally improbable that Forr & e

METAYER &AL

.

the violation of her rights was unknown to her,
as that it was otherwise to her brother. ;
The precise time of her death does not ap- ’3
pear on the record, but her name does in the
marriage contract of Mr. Fort, which bears
date of May 12th, 1820, upwards of ten years
after the sale, to one of the defendants, and of
eighteen years after that to her brother.
Every party is bound to prove his allega-
tion, that is to say, to bring the weight of evi-
dence on his side; it does not suffice that he
render his allegation probable; and he who
alleges ill faith, is bound to the strictest proof,
{or the presumption is against him.
In the present case, A. Hymel seeing a com-
plete patent in his mother’s hand, notwith- :
standing the formalities which preceded the
grant, shewed that the law had been applied
to during the marriage, might well have be-
lieved that her title was complete. He knew
she had settled with one of his sisters for her
share, and might believe that she had done so
with the other, whose silence for 18 years,
during the whole of her life. renders this more
than probable.
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. West'n District.

L ey 1821

. .

+ Fort & WIFE
vs.

"METAYER &AL
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As to Meiayer, the case stands on the safest
ground : he possessed ten years, with a title.
tis zood faith is impeached, on the only
ground that he knew the widow was in posses-
sion of her husband’s estate, and that he was
a creditor of it.

The silence of Mrs. Fort’s mother as to him,
musi, in my opinion, help the other defen-
dant, whose deed from A. Hymel, is of the
year 1818. For this silence continued after
Hymel exercised an act of ownership, which
could not be mistaken, viz. his sale of part
of the land acquired from his mother, is evi-
dence that his sister considered him as a fair
purchaser.

I think we ought to affirm the decree of the
district court, questioning the defendants on
their titles, with costs in both courts.

Maraews, J. T concur for the reasons ad-
duced.

It is therefore ordered, adjudged and de-
creed, that the judgment of the district court
be afirmied, with costs 1z both courts.

Rost for the plantiffs, Brllard for the defen-

dants,
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KEY'S CURATOR vs. O-DANIEL. e D et
. . . R Ve, W3
AppesL from the court of the sixth district. Kix's
CURATOR

R . X3
MarTiv, J. Our attention is arrested on a 0Danigr.

bill of exceptions to the opinion of the district a deposition?

must be (cduced

court,in permitting the reading of the deposi- 1o witing by the

deponent, the

tion of Charity Watkins, taken on a sugges- mastate who

receives ity oran _

tion of her being very old and infirm. iwliffe,ontper-

It appears she was in court during the trial; ;:)ir;sib;:,lft‘il:dg;

was examined in part, but withdrew, unable i:*lr;illigha:fd-the

. . . . party who offers
any longer to withstand an examination, being ir, or that of his
intoxicated. On this the defendant’s coun-"
sel objected to her deposition being read, as
she might, at another time be examined; and
as the deposition was reduced to writing by
the counsel for the plamtifl; who sought to
avail himself of her testimony.

I think the latter objection would alone
suflice. The deposition of a witness must be
reduced to writing by him, the justice, or an
wdifferent person. It is inadmissible 1 the
hand-writing of the party or his counsel.

The judgment ought to be reversed, and
the case remanded for a new trial, with direc-
tions to the judge not to sulfer the depositic:
of the woman to be read; and the costs of the
appeal ‘ought to e borne by the plaintifl il

appellee,

jé
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Westn Distric.  MaTneEws, J. [ concur in the opinion just
Sept. 1521,
« .~ Ppronounced.

Key s
CURATOR It is therefore ordered, adjudged and de-
ODanizr.  creed, that the judgment of the district court

’ Judg

be annulled, avoided and reversed, and the

cause remanded, with directions to the judge
not to permit the deposition of Charity Wat-
kins, written by the plaintifi's counsel, to be
read ; and it 1s ordered, that the costs of the
appeal be borne by the plaintiff and ap-
pellee.

Johnson {or the plaintiff, Baldwin for the de-
fendant.

* ¥ There was not any case determined in
the months of October or November.
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Dec. 1821,
-~
P ———.
Hawxking
HAWKINS vs. LIVINGSTON. vs.
‘ LivinesTon,
AvrpLicaTiON for a mandamus. No appeal lies

from an order
PortEeR, J. The defendant claimed in the :;taspemuw
court below, an appeal from an order of the ‘m\
judge, which directed a special jury to be
summoned, for the trial of the facts put at
issue by the pleadings. This was refused,
and application is now made, that a rule issue
on him, to shew cause why he did ot grant it.
The first question presented for decision
1s, whether this is a judgment or decrece of
that description from which an appeal lies
to this court.
It has béen more than once declared, that
whenever an inferior court decides on the

r

VoL. x. h6
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East’n District. 1 1es. 1
e et rights of parties, in such a way as to work an

w~~ Irreparable injury, such decision could be
Hawxins . .

vs. reviewed, and the error, if any, corrected
LavinasTon.

here.
In the case now before the court, I do not

perceive that any such consequence must, or

indeed can, flow from the order complained
of. Forifit should appear, when it becomes
necessary to decide the question, that this is
not a case which can be legally submitted
to a special jury, the verdict will, of course,
go for nothing, and the cause be remanded
for a new trial.

This court has decided in Jgnes vs. Judzce,
3 Martin, 171, and Kelly vs. Breedlove & Brad-
ford, April term last, that transferring a cause
from one court to another, was not such a
Jjudgment as could be appealed from. These
were stronger cases than the present one,
and they are not at all inconsistent with the
decision in that of Poydras vs. Livingston,
which was so much pressed on us in argu-
ment ; for there the judge of the parish of
New-Orleans, by sustaining an objection to
his competency, gave a judgment that was
cquivalent to a non-suit, and threw the costs
on the plaintifft. On the whole, I am of opi-
nion that the application be refused.
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Martiv, J. The case of Ralph & al. vs. Bastn District.

Dec. 1821.

Claiborne, determined in the superior court ‘-~

. . Hawkins
of the late territory of Orleans, appears to v,

. .- Livingsrov.
me perfectly similar to the one under con-

sideration.
General Claiborne, alleging that he was a

citizen of the territory of Mississippi, and as
such, entitled under the laws of the united
states, to have the suit removed into the fede-
ral court, filed in due time, his petition, to
obtain the transfer. On its being demed, he
applied to the parish court for an appeal.
which was refused him; and he moved the
superior court for a mandamus ; but it was
withheld, on the ground that the judgment
was not final. 2 Martin, 176.

There was a feature in that case, which
gave a stronger title to the defendant, to
the iuterposition of the superior court, of
%hich he availed himself without success. It
the parish court, in which he was sued, was
permitted to proceed, he must forego his
right, by pleading in chief, or suffer a judg-
ment by default. But the court probably
thought, that if the allegation was a true one,
they could afford him complete relief on his
appeal, after a final judgment. by the reversal
of it.  So may we here.



f. East'n District.
g Dec. 1541,
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HAwWKINS
rs
LIvVINGSTON.
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But it is urged, that delay will, in this case,
work an irreparable injury. This may be
alleged on an application for an appeal, at
any stage of the cause, and in any cause.

It appears to me, we cannot grant the man-
d.mus prayed for.

Matrews, J. In this case, a rule is claimed
on the district court. to shew cause why an
appeal should not be allowed from a decision,
by which a venire for a special jury is award-
ed, for the trial of the cause, &c. In support
of the motion for the rule, the acts of the
legislature, on the subject of juries, and seve-
ral decisions of the supreme court, are relied
on. The present case, as presented to the
court, is precisely the reverse of that of La-
batut vs. Puche ; there the exception to the opi-
nion of the court, was on a refusal of a vensre for
a special jury; and now it is to a decision by
which the writ is granted. Perhaps the ex-
pression of opinion, as to the discretion of the
district court, in the former case, is rather too
broad and indefinite. But I have no doubt of
its correctness in principle; that is, that the
manner of conducting the trial of a cause
must be left to the discretion of the court
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before which it is pending, until final judg- Eastn District.

ment, or some decision which causes an irre- o~
Hawxking

parable injury to the party desiring to appeal. .
I caunot adopt the distinction attempted to YT
be nade out by one of the counsel, between

the remedy, either by a judgment final and
counclusive of the appellate court.or by sending ’
the cause back to the original tribunal to be

tried de novo. It ought to be satisfactory, if

the supreme court can, in any manner of pro-

ceeding, authorised by law, correct the errors,

and remedy the injuries of which complaint

may be made, by a party who thinks himself

aggrieved, after final judgment in the inferior

court. In this view of the subject, I see no-

thing conflicting between the case of Poydras

vs. Livingston, and that of Labatut vs. Puche.

I am still of opinion, that when two courts, of

competent and concurrent jurisdiction, exist,
a suitor has a right to select by which he will
have his cause decided; and that the court
wherein he commences his action, ought to
proceed to final judgment on the merits of his
case,® unless legal causes of recusation be
shewn. An absolute and entire refusal of a
court to try a cause, has the same effect as a
non-snit ar dismissal. by compelling the plain-
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' East’n District.

Dec. 1821.
>~
Hawgins
8.
LIVINGSTORN.

The vendor
cannot have an
“erder of seizure
after the failure
of the vendee,
but must be paid
by the syndics.

CASES IN THE SUPREME COURT

tiff to pay costs, and prosecute his claim in
some other tribunal; an injury which could,
in no manner, be repaired by the appellate
court on an appeal from a final judgment,
rendered in the second suit. A judgment by
which a court wholly declines the trial
of a cause, is certainly final in that suit,
although it may not be finally decisive on the
rights of the parties.

I therefore concur in opinion, that the rule
ought not to be granted.

R .

CHIAPELLA vs. LANUSSE’S SYNDICS.
ArreaL from the court of the first district.

Porter, J. The plaintiff in the present
action, sold to Paul Lanusse in the year 1818,
a plantation and negroes, and retained, as he
alleges in his petition, a special mortgage on
the property sold, to assure the payment of
the purchase money.

In the month of April last, a suit was com-
menced by certain creditors of thee.said
Lanusse, in order to compel him to a forced
surrender of his property, in which the usual
order was made by the judge of the first in-

stance, and provisional syndics were appoint-
ed.
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The petitioner being a privileged creditor,
conceived that he was not obliged to await
the liquidation of the bankrupt’s affairs ; and
accordingly he instituted this suit, in which he
alleges that the sum of $55,500, with interest
on a portion of it, is due to him; and prays, that
after notice is given to the insolvent, and his
provisional syndics, the plantation and other
property, purchased from him by Lanusse, may
be siezed and sold to pay him the amount
claimed in the petition.

The persons made defendants to this suit,
appeared and filed various objections to the
claim, which it is unnecessary to enumerate.
The district judge gave judgment against the
petitioner, and from his decision this appeal
is taken.

The principal question for decision is,
whether a privileged ‘and mortgage creditor,
in case of a forced surrender, must come in
and be paid by the syndics, out of the general
mass, according to the rank and order of his
claim : or whether he has not a right to pro-
ceed and recover his debt, by due course of
law, in the same manner as i{ no such insol-
vency had been declared.

In the argument it seems. to have been admil-

449

Bast’n Districts - &
Dec. 1821, :
N~
CHIAPELLA

vs.
LANUSSE’S
SYNDICS.
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ted by the counsel, as well for the appellant
as appellees; that with the exception of some
regulations, not applicable to this case, the
rules which apply to a voluntary surrender,
govern that of a forced one.

In Spain, it appears clearly by the authori-
ties cited, that in case of failure, whether es-
tablished by the solicitation of the debtor, or
decreed at the suit of his creditors, the prac-
{ice was to appoint a person to take into pos-
session all the property of the insolvent; col-
lect the debts due to him; and finally, to ex-
ercise as far as | have been able to ascertain,
the same duties which syndics do here.

The laws which provide for this appoint-
ment, make no distinction in regard to the
property to be delivered up by the debtor;
their language is as comprehensive as can be
well imagined. They expressly state, that the
whole, todos los bicnes, is to be put into the
hands of the depository; they make no excep-
tion as to that on which any of the creditors
may have a particular privilege ; nor can I find,
after a most attentive examination, that they
provide for the redelivery of this property to
the creditor, or give him any relief, by a suit

at his particular instance. On the contrary,
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they declare that the property thus deposi- Bast'n District. a8

Dec. 1821,
ted, that is the whole, shall be sold, in order ‘w~~
. . . . CHIAPELLA

that the creditors be paid according to their s,
Lanvssg’s

respective rights.  Cur. Phillip, 2 par. sec. 25, “sxnpics.
no. 12, 167, idem. lib. 2, ch. 11, no. 32, 410. Par.
5,4t 15,1 1 & 2. K
Under these requlations then, I think it is f
very plain, that the creditor, who was privi-
leged, did not possess the right of proceeding
against the insolvent, until his claim was regu-
larly established in concurrence with the other
creditors, and its rank ascertained: indeed,
to have permitted such a course of proceed-
ing, would not only have been contrary to the
spirit of these laws, but have entirely defeated
their end; which was not merely to ascertain
the rights of each creditor as against the debt-
or, but also to determine their rights in rela-
tion to each other. Instead of securing the
property to attain this ohject, it would have
mtroduced a scramble of individuals, ending in
the greatest confusion, and have enabled the
different creditors to exhaust the whole estate
of the insolvent, by separate suits, and that,
perhaps, to the prejudice of privileges of the
highest order.
On examining the statutory provisions of our
Vor. x. a7
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own legislature, [ cannot perceive they have
introduced any change on that part of the law,
which is the subject of the present enquiry.
Like those of Spain, they provide for the de-
livery of all the property of the debtor; ap-
point provisional syndics for receiving and
taking care of it; and order the whole to be
sold. et relative to the voluntury surrender of
property, &c., 20th February, 1817.

A strong argument against the right set up
by the plaintiffin this cause, is furnished by
the 16th section of the act just quoted: in it
the legislature are acting on the very subject
before us, the rights of mortgage creditors;
and they define these rights by limiting their
opposition to having the property sold for cash,
in case the other creditors wish to dispose of
it on a credit. Now, if those who had a privi-
lege were authorised to sell it themselves,
I cannot see the necessity of giving them a
right to interfere at all in the proceedings of
the other creditors; nor how we can recon-
cile the power given to the latter to iuterfere
with the sale of the property, with the right
claimed here, to dispose of it to satisty a par-
ticular claim.

If any doubt still remains, it is removed by
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- . R . 9, tatrt .
an examination of the 39th and 31st sections E"B‘e;‘ ?Q;'I‘f”' ‘

e

of the same act. The first requires all the o~~~
. . CHIAPELLA
property assigned, to be sold at public auc- vs.

. . Laxusse’s
tion; and the latter evidently contemplates syspies.

that real estate mortgaged to a particular cre-

ditor, makes a part of this property; for it con-
fers an authority on the syndics to give a re-
lease of the mortgage, and directs them to
hold the proceeds subject to the same rights
that existed in the object thus disposed of.

One of the counsel who appeared for the
appellants, expressed a doubt whether the act
of our legislature on the subject of voluutary
surrenders, had any application to the case of
forced ones. Admitting this to be correct,
we are then thrown back on the law as it an-
ciently stood, and it has been already shewn
that it does not differ in this respect from our
OWN.

It was still further insisted, that the Civil
Code, on the doctrine of respite, must govern
this case; but I cannot discover its applica-
tion. The provisions contained in that title,
relate to an entirely different course of pro-
ceeding, which bears little or no analogy to
that which takes place in case of a forced sur-
sender.
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Another ground was taken—it was insisted
that the delay thus occasioned to the plaintiff;
violated the constitution of the united states,
and impaired the obligation of the contract.
But it appears to me, that this delay is one ne-
cessarily occasioned in ascertaining the rights
of the parties interested ; and to hold that this
impaired the obligation of a contract, would be
to decide, that the proceedings in our courts,
in ordinary suits. produced the same effect.

The principle involved in the present case,
has been already decided in that of Williamson
& al. vs. theer creditors. 5 Murt. 620. And in the
language used there, I am of opinion that as
soon as the failure is declared, all property of
the debtor passes into the hands of the credi-
tors; and a general liquidation becomes neces-
sary, for which purpose the creditors must re-
sort to a sale of the estate.

I am therefore of opinion, that the judg-
ment of the district court be affirmed with
costs.

Marmiy, J. T perfectly concur with every
part of the opinion just pronounced.

The mortgaged premises cannot be sold,
under an order of seizure, without a pre-
vious demand of payment. Now, when the
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debtor, by a cession of his goods, volun- Fastn District,

Dec. 1821,
tary or forced, has lost his faculty of stand- o~
. <. CHIAPELLA
ing in judgment, the demand of payment must zs.

. LaNvUSSE'S
be made on some person authorised by law to  “syxpica.

pay. or resist the payment, if this may be sue-
cessfully done. The provisional syndics have
not the faculty of doing either.

The creditors must then ex necessitate ret,
wait till there be a person or persons on whom
the demand may be made, aud who can satis-
fy or oppose it.

The district judge was perfectly correct,
and his judgment ought to be affirmed.

Marnews, J. I have examined attentively
the opinions, as written and pronounced in
this case,and think the conclusion correct on
both or either of the grounds therein assumed;
and do therefore councur in the judgment of
affirmance. If the proceedings against the
insolvent be considered as in limine only, then,
as insisted on by one of the counsel for the
appellees, the order to stay proceedings
ought to be maintained until final judgment
on the concurso.

It is therefore ordered, adjudged and de-
creed, that the judgment of the district court
be aflirmed with costs.
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Dee. 1621, HUNTER vs. POSTLETHWAITE.
\s™
HunTer . .
i Arpear from the court of the first district.
PosT .ETH~
WaAlTE.

Livermore. for the plaintiff. The only ques-

An' ex>cutor,
In an action tor
monsy had and
recoived to his
ust us such,
Bt o2t der his authority, received the rents of a plan-
he does as such
the aetendant
cannot contest
his capacity.

tion raised in the case, is whether the defen-
dant having, as agent of the plaintiff; and un-

» tation forseveral years, and having accounted
with the plamtiff;, can now contest the right
of his principal to the money which has been
soreceived. Is not the defendant precluded
from disputing the fact, that the plantiff s
executor, and executor in Mississippi? Sup-
pose the plaintiff was not described to be
executor, could the defendant object that he
was not the owner of the land? A tenant can-
not dispute the title of his lessor. 1 Caines,
444. 2 Cuaines, 215. 3 Caines, 188. 7 Johns.
Rep. 186. 10 Johns. Rep. 358. 12 Johns. Rep.
182. The reason is. that having received his
possession from the lessor, he is bound to re-
store it to him, and {o account for the value of
his possession. 'The same principle applies
to this case. The plaintiff’s authority was
susficient for the defendant to receive the
morey from the tenante of the land: aud the
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defects now urged, that the plaintiff has not Ea;f’ﬂ District.

e JuRl.
taken out letters of administration in Missis- o~ -~
. . . HunTeER
sippi, and that an executor has no right to .

. . PostreTH-
dispose of real estate, are not discovered un- g,

til the defendant is called on to pay over the

money. Is he then to keep this money for his
own use? Or to whom must he payit? The
heirs do not deny the plaintiff’s authority to
act for them. They are content that he
should receive the money, and they have the
power of making him account to them. In
Peacock vs. Harris, 10 Last, 104, it was held,
that a collector of tolls, though illegally ap-
pointed, without the forms preseribed by act
of parliament, may recover, upon an accout
stated, the amount of tolls for which he had
credited the defendant. In that case it was
objected that the account was stated. with
respect to the intestate, in a character, in
which, by law, it could not exist, because he
was not legally appointed. But lord Ellen-
borough said :—¢ If the defendant accounted
with him in that character, having received
credit from him as such, thereby admitting
him to be a person to be accounted with for
" the tolls, he shall vot now be peraitied to
dispute his title, to recover the balance of
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taken to admit the title of the landlord, under
whom he holds. and which he is not permitted
afterwards to dispute.” So, when an action
for penalties under the post-horse act, was
brought by the plaintiff; as farmer-general,
proof of his appointment was dispensed with,
because the defendant had previously ac-
counted with him as farmer-general. 3 T. R.
632.

The defendant has received this money in
no other character than that of agent for the
plaintiff; and in that character he is to account.
Ex mandato apud eum qui mandatum suscepit nihal
remanere oportet. D. 17, 1, 20. The action
mandati directa may be maintained by the prin-
cipal against the agent, although the business
do not couicern the property of the principal,
but of another person. Pothier, de mand. n. 62.
Si quis mandaverit alicui gerenda negotia ejus qui
ipse stbi mandaverat, habebit mandati actionem quia
et ipse tenetur. D. 17, 1, 8, 3. Upon this law
Pothicr observes: « Quoigue cette loi dise, ejus
qui ipse sibl mandaverat, il faut décider de méme,
qrand mdme je vous aurals chargé de Uoffaire d'un
fiers qui ne w’en auroit pas chargé ; car par cela

seul que je vous en chargé, je deviens chergé ef



OF THE STATE OF LOUISIANA. 459

comptable envers lui actione negotiorum gestorum. Eastn District. ¢

Dec. 1821,

De mand. n. 62. The same doctrine is main- ‘=~

. . . HunTER
tained by Vinnius, Comm. in Inst. 3, 27, 3.— vs.

PosTIL.ETH=

Whether the plaintiff, in employing the defen- = warrs.

dant, has acted as executor or as agent, he is
responsible to the heirs. He is therefore en-
titled to recover froin the defendant.

Hoawkins, for the defendant. The only
point before the court is, whether the peti-
tioner is entitled to bring this action. He
sues as execulor of A. Hare, but makes no
profert of his letters testamentary, nor does
he allege where the will of the said A. Hare
was made, or where it was proved. He states,
however, that he was executor so long ago as
1810, when the defendant began to receive
certain momes he now sues for.

The defendant admits, that prior to the year
1810, he leased certain lands under the au-
thority of the petitioner, styling himself exe-
cutor of the said A. Hare; but avers that the
petitioner is not executor in Mississippi,
"where the said lands are situated.

Now the petitioner must have been appoin-
ted the executor of A. Hare, by a will made
either in the state of Louisiana or out of it.—

Vou. x. 58
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If by a will made in this state, it was as long
ago as the year 1810 ; but in that case the pe-
titioner is certainly not authorised to bring
this suit, for his authority as executor ex-
pired one year after his appointment, 4 Mar-
tin, 338, Lamoihe’s ex. vs. Dufour. Civil Code,
245, art. 166, Idem. 247 art. 173. It is also to
be observed, that the remedy which the pe-
titioner seeks must be in conformity with the
lex fori, wherever the will was made or pro-
ved. 7 Murtin, 67, Lynch vs. Postlethwaite. He
can have therefore, no greater remedy than
what is accorded by the laws of this state, to
executors acting under them. Ifthe petitioner
however is the executor of A. Hare, by a will
made in another state, or a foreign country,
then no action can be sustained by virtue
of the letters testamentary there granted.—
3 Cranch, 259, Divon’s ex. vs. Ramsay’s ex.
And in order to cnable the petitioner to sus-
tain his action, the execution of the will must
be ordered by a judge of the court of probates
of this state. 5 Martin, 568, Deshon vs. Jen-

)tlllgS.

Portrer, J. The plaintiff, in this action,
claims $2711 39 cents, which he avers the
defendant, a citizen of the state of Mississippi,
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owes him, for money had and received to his Bastn Dietriet.
use, as execulor of the estate of one Andrew w~~
Hare, deceased ; and which monies, he states HU::ER
in an account annexed to the petition, to arise Povgi;::ﬂ

from the rent of a certain tract of land in the
state aforesaid.

The defendant being a non-resident, his
appearance to this suit has been compelled
by an attachment levied on certain credits of
his, in the hands of garnishees, residents of
this city.

To this demand the defendant, in person,
has filed an answer, in which he acknow-
leges thatit is true, he did many years ago,
lease a certain tract of land near Fort Adams,
10 the state of which he is a resident, from the
plamntiff, who styled himself executor of An-
drew Hare. But that, in fact, the petitioner
is not executor of that person; that he has
never taken out letters testamentary on the
estate of the said deceased; that executors
have no control over landed property in
that country, and that he is advised by his
counsel, he is responsible to the heirs of said
Hare for the rents and profits.

The answer goes on to allege, that certain
persons, namely Thomas Bryant and Philip
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Hickey, claim the land, and pray that they be
made parties. In pursuance of this prayer,
Bryant has appeared and filed what is, in
substance. a petition of intervention.

An objection was taken to the right of the
petitioner to maintain this action as executor.
The judge sustained it, and ordered the cause
to be dismissed. From this juldgment an
appeal has been taken, and the correctness of
that opinion is the only point now submitted
for decision.

The defendant insists, that the plaintiff. if
executor in this state, cannot maintain this
action; because an authority of that kind,
which commenced in the year 1810, must have
expired before this time, and if acquired in
the state of Mississippi, cannot authorise a
suit here.

The view which I have taken of the sub-
ject renders it unnecessary to examine these
questions separately.

If this was a case in which an executor
was applying, to carry into effect the will of
his testator, by doing any of those acts which
the law requires him to perform in the dis-
charge of his duty; I should certainly hold
that he was obliged to produce his authority;
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and that. if the will was made in another se¢- East’n Distriet, .

Dree 1321,
tion of the union, that its execution must he w~v
ordered here before it could take effect. But Hm::“

PostuETH-

this case presents very different features. "~ 0

The petitioner does not ask the aid of the
court to give effect to any powers couferred
on him as executor; nor to enable him to
. preserve the property, defend the rights, or
enforce the claims of the testator. He ap-
plies to it to compel the performance of a con-
tract made with him in that name, it is true,
but entered into after the death of the per-
son he 1is alleged to represent; a contract
by which the testator’s estate was not bound,
which did not bind the heirs, and rendered
him, in his private capacity, indebted to the
owners of the soil for the rents and profits.

It is.clear to me, that the sum of money
now demanded, formed no portion of the
estate of the testator. At his decease the
lands descended to his heirs, and became
their property. The profits arising out of
them, follow of course, the right to the soil,
and the petitioner is responsible to the own-
ers. Being thus responsible in a character
distinct from that of executor, Tam of opinion
he should be allowed to collect the money in
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the same right in which he became charged
with it.

The question then recurs, shall he be
barred from maintaining his action, because
he styles himself executor? I think not; it is
a mere word of description. In a case not in
any way dissimilar in principle to the present
one, Urquhart vs. Taylor, 5 Martin, 202, where
the defendant made his note to the plaintiff’s
executors, and suit was brought on it many
years after, in the same character; the
court held, that as the contract was express,
and the promise to them, they might have
maintained the action in their own names, and
that the defence set up of their authority hav-
ing expired, could not be sustained.

I deem it unnecessary to say any thing on
the rights of the other parties to the case, for
as 1t appears this objection was taken at the
threshold of the proceedings, and the merits
of the cause not gone into; the court below,
when it proceeds to trial, can order that to
be done which the law and the justice of the
case may demand.

I am therefore of opinion that the judgment
of the district court should be reversed. and
that the cause be remanded, with directions
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’

to the judge to proceed and try this cause, Last District,

Dec. 1821, 4
without requiring the plaintiff to produce let- <~~~ 3
Hu~NTER
ters testamentary. v,
PosTLETH-
WAITE.

MarTiv, J. It seems to me the capacity of
an executor was not necessary to the plaintiff;
either to acquire the right of demanding from
the defendant, monies which he had collected
under his authority, nor to the support of that
right by an action.

Without being executor, the plaintiff; if he
interfered with the land, so far as to rent out
the land, and have the rents and profits col-
lected by the interposition of the defendant,
became as a negotiorum gestor, accountable
to the owner of it for such rents and profits,
and must have the consequent right of calling
from the defendant’s hands, monies which he
is accountable for. So that the right of de-
manding the money from the defendant is per-
fectly the same, whether the plaintiff be or
be uot executor.

When the plaintiff comes into court, whe-
ther he be or be not executor, letters testa-
meutary cannot be demanded from him. His
calling himself executor is a mere matter of
description. for he sues on a contract made
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by himself, not for a right which once existed
in his testator.

The averment, that in the state of Missis-
sippl, executors have no authority or control
over the lands of the testator, cannot avail.
It is unsupported by proof. Admitting it to
be correct, the plaintiff is liable as a negotio-
rum gestor, and may call his agent to account.

I wish not to be understood to say, that if
the defendant has been warned not to pay
the plaintiff, by a person who has a right to
the monies in his hands, he has not an equit-
able right to be protected from the conse-
quence of a payment which he thinks he can-
not safely make. Nor that the claimant, if he
mistrusted the intention or solvency of the
plaintiff, might not voluntarily interfere. And
that this interference which, in other states,
is made through a court of equity, may not
here be resorted to, at once, in the court in
which the plaintiff sues.

In the present case, this has been done,
and the district conrt having the whole matter
before it, was enabled to do complete justice
to all parties.

For the attainment of this, no letters testa-
mentary were needed. If the claimant sup-
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ported his claim, the money might have been East'n District. "4
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directed to be paid to him, and by complying \-H'N
UNTERs
with the decree, the defendant would be com- vs.
PosTiLETH«

pletely exonerated from the demand of the ~ warrs.
claimant and that of the plaintiff

If the claimant failed, and the plaintiff prov-
ed the defendant’s agency, and the actual
receipt of the money, it does not appear to
me that the production of the letters testa-
mentary ‘could aid the court in forming a
judgment, especially if those letters vested
the party with no authority over the land.

I agree in the conclusion drawn by judge
Porter.

MaTuews, J. 1 consider it useless in the
present case, to enter into any examination of
the power and authority of executors over the
estates of their testators, as established either
by the laws of the state of Mississippi or of
this state. The defendant acknowleges him-
self to have been the agent of the plaintiff; and
that as such he has received money for the
latter. He ought not now be admitted to dis-
pute the legality of the authority under which
he acted, unless by shewing, that he is in emi-
nent danger of suffering injury,in consequence

VoL. x. 59
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ware. funds in the hands of the plaintiff, without
having commenced suit against him, ought not
to stop proceedings in this action; but as one
of the claimants has intervened, I think the
case should be remanded for trial on its me-
rits, in relation to the rights of all the parties.

It is therefore ordered, adjudged and de-
creed that the judgment of the district court
be annulled, avoided and reversed, and that
the case be remanded, with directions to the
judge to proceed to trial on the merits, with-
out requiring the production of letters testa-
mentary.

e

CRUM & AL. vs. LAIDLAW & AL. SYNDICS
On the fail-

ure of the debt- ‘ .

ar, creditors Arpear from the court of the parish and
cannot resort to .

property on  city of New-Orleans.

which they have

a lien in the . .. .
hand of third Porter, J. It isalleged by the plaintiffs in
persouns, until . . .

they bave pre- this case, that they obtained a judgment for
V]OUSy q1sCcus- . .

sed the proceed the sum of £11,239 94 cents, with interest at
for which that . .

property was  gix per cent, from the 8th of January, 1818;
sold, in the . . ¢

hands of the  against Peter Laidlaw & Co.. and that the

syndics.
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said judgment was duly recorded, wherehy Fas'n District.

it had the force and effect of a mortgage on C\'\f&\f
. JRUM & AL
all real estate owned by the defendants in that .

. . Lamcaw & awn
suit; that among the property thus affected for " senpics.

the security of this dcbt, there were certain

Iots of ground in the Fauxbourg Marigny,
which have come into the hands of one Thos.
Johnson, who bought them subject to this lien
of the petitioners.

Itis further alleged, that there is yet due of
the judgment already mentioned, 81500, with
interest, and that Laldlaw & Co., and Thomas
Johnson have become baukrupts. The petition
concludes with a prayer, that notice be given
to the syndics of those persons, affd that the
property above described, be seized and sold.

An answer was filed by one of the syndics
of Laidlaw & Co., averring that the plaintiffs
had a judicial mortgage ou all the property
owned by that partnership on the 2d of Nov.
1818, and praying the decision of the court,
whether under these circumstances the plain-
tiffs were entitled to the remedy they asked (or.

Nathan Morse, who had purchased the pre-
mises from Johnson, afterwards intervened,
and stated that he was the owner and posses-
sor of them ; and among various objections



E 170

¥ . East'n District.
Dec. 1821.
\V Ve )
Crum & AL.
s,
LamLaw & AL
SYNDICS,

CASES IN THE SUPREME COURT

which he made against the rightof the petition-
ers torecover in this suit. averred that there
was sufficient property in the possession of
Laidlaw & Co. and their syndics, to satisfy this
claim, and which property he required to be
discussed.

There was judgment for Morse, the inter-
vening petitioner, and the plaintiffs appealed.

" It has been already decided by this court
in the case of Chiapelln vs. Lanusse and others,

- that on a failure being decreed, the whole of

the property of the insolvent passes into the
hauds of the syndics, whose duty it is to sell
it pursuagg to law, and pay each creditor
according to the rank and order of his claim.
And for the better attainment of this object,
an act of the legislature has provided (act
relative to the voluntary surrender of pro-
perty. 20th of February, 1817, sec. 31) that the
syndics shall be authorised to give a release
of the mortgages existing on the property. and
that the creditor shall retain on the proceeds
the same privilege he had on the thing dis-
posed of.

If therefore these lots of ground still re-
mained in the possession of Laidlaw’s syndics,
the present plaintiffs could not sue and sell
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them at their particular instance, as the law
would oblige them to present their demand in
the concurso formed by the creditors, and com-
pel them to receive payment out of the ge-
neral mass. Shall they then have the right to
do so when the property has come into the
hands of a third person? I think not. The
money proceeding from the sale of the real
estate, stands in place of the thing sold, and
the same preference is retained ou it. The
creditor therefore should seek payment from
the syndics, and I am of opiuion that the plea
by which he is referred to them for that pur-
pose, is fully sustained.

An objection has been made that the sale
to Johuson was irregular, that it was not exe-
cuted in pursuance to theformalities which the
law requires, and that the judge did not au-
thorise it. Admitting all this to be correct,
I cannot see how it aids the pretentions which
the plaintiffs set up. Forifit be true that no
legal alienation of this property has taken
place, then it still remains as a part of the
bankrupts’ estate; and so situated, no particu-
lar creditor has the right of selling it; it yet
forms a portion of what was surrendered by
the insolvent, and must be disposed of by the
syndics.

aTr Rt

East’n Distriete
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Eag’n Dliszrlict- On the whole, I have no doubt that the
ee. 1621,

-~ judgment of the parish court should be aflirm-
CromM & AL

o5, ed with costs.
Lam v & AL
SYNDICS. MarTis, J. I concur with judge Porter.

Matuews, J. I do also.

It is therefore ordered, adjudged and de-
creed, that the judgment of the parish court
be aflirmed with costs.

Eustis for the plaintiffs, Morse for the de-
fendants.

——
STOCKTON & AL. vs. HASLUCK & JL.

Awrit of se-  AppeaL from the court of the first district.
questiation  is
not the pioper .. . .
remedy to com-  PoRTER, J. The petition in this case states,
pel the appear- ..
ance of an ab- that the plaintiffs and appellees had come

sent debtor, and

obtain a julg- under various indorsements, to a large amount,
ment for a debt.

The want of for the defendants, and that they had also ad-

eitation, in the

mode prescribed vanced them the sum of $3000 dollars.

by law, is a fa-

tal ohjection to It further avers, that the defendants are

proceeding by .

aachment. . now residents of the state, and an attachment
and sequestration is prayed on a certain
quantity of tobacco and merchandise, the pro-
perty of the appellants.

To this petition, an aflidavit in the usual

form. was annexed. The judge directed a
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writ of sequestration, which was executed.Ealf)‘;;" ?}‘i‘l““'
and the same formalities pursued in carrying o~~~
it into effect, as are prescribed by law, in e
cases of attachment, except the giving notice  Haisivex
by aflixing copies of the proceedings as the & ae

act of the legislature directs.

On the application of the plaintiffs, this
sequestration was afterwards set aside, as to
all the property levied on, cxcept twenty-five
hogsheads of the tobacco.

The counsel appointed by the court to
defend the absent debtor, plead the general
issue: there was judgment for the plaintiffs;
the defendants appealed; and now insist that
this was not a case in which a seguestration
could issue, and that it ought to be set aside.

Our jurisprudence does not seem to recog-
nise the writ of sequestration, for the purposes
it has been applied to here.  Ciril Code, 418,
art. 42. The law of the Purtidas, 3, 9, 1,
declares the six cases, and no more, for which
the thing in dispute, between the plaintiff and
defendant ought to be put iu judicial deposit,
does not enumerate this as one, and our legis-
lative acts. which refer to this writ, do not
coutemplate it to be exercised for the pur-
pose of compelling the appearance of an ab-
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N The proper remedy in the case now before

18 -
¢ Hasvex US, Was by an attachment; and had it appear-

&an ed that every thing was done here, under the

name of sequestration, which the law requires

in that proceeding, I must confess, though I
do not wish to be understood to expressly
decide it, that I should have felt a strong de-
sire to support the judgment of the district
court; and that more particularly when the ob-
jection is taken at so late a stage of the cause.
But when the record is looked into for this
purpose, we are met by the difficulty, that the
defendant has not been cited as the law di-
rects. The acts of the legislature on this
subject, require notice of the proceedings to
be put up at certain public places, and left
at the last place of abode of the defendant.
This stands in place of citation, and the want
of it is fatal.  Curia Phillp. p. 1, sec. 12.  Ci-
tation, n. 1, 2. 'The statute must be construed
strictly, as every law should be, that derogates
so much from the general principles of our ju-
risprudence, and decides on the rights of those
who are abscit. Itis a privilege to allow a

ereditor to pursue his debtor in this way, and
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he cannot complain if he is required to follow Fastn Distics,

exactly, the formalities which the act pre-
scribes; and above all, he cannot be permitted
to neglect that which the law has substituted
for a citation, and is, consequently, the basis
on which all the subsequent proceedings in
the cause must rest.

It has occurred to the court, as a question
worthy of examination, whether this objection
was not removed ; the attorney appointed by
the court having plead to the merits. ButT
am of opinion, that the want of notice is not
cured by this omission ; the party alone could
wave the defect.

The case of Watson & al. vs. M- Allister & al.
7 Murtin, 358, appears opposed to this doc-
trine, but I have examined the record in that
case, and find that the motion made there, to
dissolve the attachment, was not for any de-
fect in the proccedings as they appeared on
record, but on an allegation that the debtor
was a resident of the state.

On the whole, I am of opinion that the
judgment of the district court be annulled,
avoided and reversed, and that judgment be
rendered for the defendant, as in case of non-
suit, with costs in this court and that helow,

Vo x. GO
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HasLuck
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« East’n District. . . .
gy Eastn District. . Martiv, J. I concur in the opinion of my

-~ colleague.
STEZCKTON
L » - .
- Marnews, J. The principles of law, which
HasrLuck . . .
& ax.  must govern in this case, are so fully laid down

in the preceding opinions, that I deem it
wholly superfluous to add to the reasons al-
ready adduced. I am clearly of opinion, that
the plaintiffs have not presented to the court

a case in which an order of sequestration
ought to have issued, and that the error in
granting such order is not cured by the neg-
lect of the attorney appointed by the court, to
move for its reversal. There is nothing in the
proceedings which can legally supply the
place of notice to the defendants, by the ordi-
nary mode of serving citation, and conse-
quently they have never been properly brought
in to answer, and cannot be bound by the acts
of a person assuming the functions of their
attorney, by an illegal order of the court.—
They have been condemned without having
been heard, and however equitable the judg-
ment may be in the present case, 1t 1s illegal
and ought to be annulled.

It is therefore ordered, adjudged and de-
creed, that the judgment of the district court
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be annulled, avoided and reversed, and that Ea;_;:; D:;;:“- ;

there be judgment as in case of a nou-suit, w~~
R . s

and that the plaintiffs pay costs in both courts. g . |

HAS;:?!GK

Hawkins for the plaintiffs, Hennen for the & ar
defendants.
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EASTERN DISTRICT, JANUARY TERM, 1822,
———

WARD vs. BRANDT & AL.

Arpear from the court of the first district.

PorTer, J. When this case was formerly
before us, we reversed the judgment of the
district court, being of opinion that the evi-
dence did not support the allegation of the
plaintiff being a creditor of the defendants.

A rehearing has been granted, and the par-
ties have since declared that their intention
in referring to the record in the case of Brandt
& Co. vs. their creditors, was not ouly to estab-
Llish th4t they had obtained a respite, but
also to prove any other fact of which it offer-
ed legal evidence; a consent to that effect
entered into previous to the heariug, which
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was not among the papers handed to the Eastn District,
g pap Jan. 1522,

court when the cause was first examined, ‘W~~~

has also been laid before us. “Az-f.n
The evidence now presented, shews satis- Braxur & 4z,

factorily that the defendants were indebted

to the plaintiff’ at the time this action was

commenced. [ therefore think that the judg-

ment of the district court ought to be aflirmed

with costs.

Martiv, J. I concur in judge Porter’s
opinion.

MaTaews, J. 1 do likewise.

It is therefore ordered, adjudged and de-
creed, that the judgment of the district court
be affirmed with costs.

Greyson for the plaintiff, Derbigny for the
defendants.

———

GAILLARD vs. ANCELINE.

ArpeaL from the court of the parish and city aser « ju..

.. tice is out of of-

of New-Orleans. fice, he cannot
ceirtify any pro~

credings there~

PorTer, J. On the trial of this cause in e had be-
fore hi
the court below, the defendant offered in evi- "~ "

dence, copies of declarations of certain wit-
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Eastn Disuict. pegges taken before one Gourjon, a justice of

Jan. 1222,
o~

" GAILLARD
8.
ARCELINE.

the peace for the city of New-Orleans, in the
year 1811, which were admitted by the court,
to prove that he etofore the slavery of the de-
fendant had been questioned.

These declarations were certified by Gour-
jon many years after he had ceased to be a
Justice of the peace; and the plaintiff object-
ed to their introduction, on the grouud that
as he was no longer acting in that capacity,
his authority had expired to give certified
copies of what took place before him while
in the exercise of his functions as magistrate.

This presents for decision the question as
to that authority. and I am of opinion that the
judge @ quo erred in deciding that it sanction-
ed the reading of these declarations in evi-
dence.

A person who is no longer a public officer
has no more right to give copies of papers
than any other individual. Faith and credit
is attached to his certificate, when it makes a
part of, and is given in, the discharge of the
duties appertaining to the office he holds, be-
cause the law presumes it is given under the
responsibility attached to that situation, and
with reference to the obligations that flow
from it. But that presumption no longer exs
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1
e

18ts when the individual ceases to act in that Ea;‘u’; ?;;‘;c'-

capacity. -~
GAILLARD

The judge below in refusing the motion s,
made for a new trial, noticed this objection, Anosrine.
but seemed to consider it unnecessary, to have ‘
the cause tried again on this account, as the !
fact established by the declarations alluded ;
to, was immaterial to the point at issue be-
tween the parties. I have great difficulty in
coming to that conclusion in a case of this
kind, where the evidence was so very conira-
dictory. The fact of frequent claim of free-
dom may have had an influence on the minds
of the jury, and that influence should not have
been communicated but through legal proof.
16 Johns. 89.
I conclude therefore, that this cause should
be remanded for a new trial, with directions
to the parish judge not to receive in evidence
copies certified by Gourjon, of proccedings
had before him while justice of the peace.

Martiv, J. I concur in the opinion just
pronounced.

Maruews, J. Ido also.

It is therefore ordered, adjudged and de-
sreed. that the judgment be annulled, avoided
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Ef;‘:; g{é‘;ﬁ“- and reversed, and the case be remanded, with

~~ directions to the judge not to receive in evi-
GAILLARD -

s, dence the copies certified by Gourjon, of pro-
Ancmips. ceedings had before him while justice of the
peace.

Denys for the plaintiff; Smith for the defen-
dant.

——

BERNARD vs. VIGNAUD.

A father-in-  AppEAL from the court of the first district.
jaw is not inca~
pacitated fiom

heing a witness:  This case was determined in July term,

o 1820, it was not printed with those of that
45 1106 . .
-_— term, a rehearing having been granted, when

they were committed to press. 8 JMartin, 483.

Marriv, J. then delivered the opinion of the
court.*

The plaintiffs have established, that Fou-
que, the defendant’s vendor, was appointed
their testamentary tutor by their surviving
parent; that he accepted the trust, appears
by the inventory, an authentic instrument, in
which he takes the title of tutor. This cir-
cuamstance, we consider as conclusive evi-

dence of his acceptance of the trust. Our

* Marupws., J. was absent.



e 2

OF THE STATE OF LOUISIANA. 483 4

. i ion Eastn District. ‘4
statute expressly provides, that a succession Fe5n Dt 1

is accepted expressly wheu the heir assumes w~~ °§
the quality of such, in some authentic or pri- frnmaip ar 3
vate instrument, or in some judicial proceed- Viexave.
ing. Ci. Code, 162, art. 77. A succession is
accepted tacitly, when some actis done by
which the intention of being heir might ne-
cessarily be supposed, ¢d. The principle here
must be the same, as ubi eadem est ratio eadem
cst lex. We find Fouque’s express and tacit
acceptance of the tutorship; for he assumes
the quality or title of tutor, by subscribing
an act, in which it is given him; his assistance
as tutor to the inventory, must be presumed
to have had in view the giving faith and regu-
larity to the inventory, to which the law im-
peratively demands the presence of the tutor.
Hence the presence of Fouque is an act
from which his intention te be tutor must be
necessarg_y supposed.

From the date of the inventory, his pro-
perty was tacitly bound. The property of
the tutoris tacitly mortgaged in favour of the
minor, from the day of the appointiment of
said tutor, for the sccurity of his administra-
tion, and the responsibility which results from
it. Id. 72, ert. 75.

Vor. x. 61
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Fouque was appointed tutor by the will of
the plaintiffs’ mother. The date of that in-
strument is not the period at which the re-
sponsibility begins; for the will itself had no
validity till the death of the testatrix. Whe-
ther on the tutor’s acceptance, this responsi-
bility does not begin, by relation, on the day
of the death of the person appointing him, is
not a question necessary to be examined in
this case. Being of opinion that the pre-
sence at, and subscription of the inventory,
is an act which evinces the intention to ac-
cept; the acceptance must be considered by
us as complete on that day. On the seventh
day of December, the respounsibility of Fou-
que began, and the tacit lien attached on his
property. The defendant, who afterwards,
to wit, on the 22d of June, 1811, purchased
Fouque’s slaves, acquired them cum onere.

The plaintiffs have shewn, by t‘e highest
legal evidence, the record of a suit, in which
they obtained judgment against Fouque, their
tutor, that he is indebted to them in ihat
capacity. They have, therefore, completely
shewn, that the slaves purchased by the de-
fendant from I'ouque, are bouund for the pay-
ment of their claim.
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Eastn District
The defendant contends, that the presence' iy

of Fouque at, and his subscription on the in- o~~~
ventory. was not an administrative, but only Prnxasn far |
. . . . VieNarp.
a preparatory act, which did not give rise to
a tacit lien on his estate. There cannot be
any doubt that the law which requires the pre-
sence of the tutor, at the inventory, imposes
on him the obligation to see that it be faith-
fully made; and consequently, renders the
tutor liable to indemnify the mivor, in case
any loss ensues from the tuator’s negligence
or collusion. If, therefore, in the present
case, Fouque had sanctioned an inventory, in
which a part of the estate was omitted, he
incurred a responsibility, and his estate was
1pso facto bound.
The 3d sec. of the act of 1813, ch. 49, 1
Martin’s Dig. 704, n. 3, expressly provides,
that minors shall not lose the benefit of their
tacit lien on the estate of their tutors, although
there may not be any record of it.
Fouque having neglected to take the oath,
aud give the sccurity which the law requires
from all tutors, except those by nature, to
provoke the appointment of an under-tutor,
or take letters of tutorship, are circumstances
which caunotalter the extent or nature of his

liability.
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It does not appear to us that the district
court erred in rejecting Fouque, when he was
offered as a witness by his son-in-law. The
law excludes ascendants.

The affinity of one of the married persons
with relations to the other, is reputed to be
in the same line and degree in which they are
related to the latter. 1 Pothier, Marriage. 151.

So, the affinity of the defendant with Fouque
1s in the first degree of the ascending line.

The plaintiffs’ judgment against Fouque
was proper evidence in the present case; the
law requires the mortgagor to obtain judg-
ment against the mortgagee, when the pro-
perty is in the hands of third persons.

The judgment of the defendant against the
syndics of Fouque is evidence of his claim.

It is therefore ordered, adjudged and de-
creed, that the judgment of the district court
be annulled, avoided and reversed, and that
judgment be entered in favour of the plaintiffs
and appellants, for the amount of their claim,
as stated in the judgment against Fouque,
to wit: first, for the sum of $3584 38 cents,
with legal intercst thereon, from the 2d of
July, 1812, till paid ;—secondly, also interest
upon the further sum of $1265 62 cents. from
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the 2d of July, 1812, to the 22d of July, 1813; Fast'n District. 3

thirdly, also interest upon the further sum of
21959, from the 2d of July, 1812, to the 20th
of May, 1814; and—fourthly, for the sum of
#53, being the amount of costs in the suit
against Fouque, together with costs in both
courts. And itis further ordered, adjudged
and decreed, that if the defendant and ap-
pellee does not pay and satisfy the amount of
this judgment, within ten days from its noti-
fication, the slaves mentioned in the petition,
be sold, or so much of them as will be suffi-

cient.

A rehearing was afterwards applied for by
the defeudant in the whole case; but as the
part of the application which relates to the ad-
missibility of the defendant’s father-in-law as a
witness, constituted the principal and rather
the only difficulty, the rest is not published.

Livingston, for the defendant. Fouque is
supposed to bave been properly rejected.
because heis the father of the plaintiffs’ wife.
under the Civ. Code, 312, art. 248. The first
part of this article declares, that all persouns
above 14 years of age, free, of a sound mind.
and pot rendered infamous. may he witnesses

487
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RERNARD &AL 34
vs. k
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of any fact; provided, that such persons be
not directly or indirectly, interested in the
cause. Then follow these other provisions.
The husband cannot be a witness for or
against the wife, nor the wife for or against
the husband. Neither can ascendants with
respect to their descendants. nor descendants
with respect to their ascendants.

No other objection is here made, but that
the witness offered, came within the last
clause of incompetency—that he was an as-
cendant; and of this opinion was the court:
for all they say on this subject 1s to quote the
words of Pothier. ¢« The affinity of one of the
married persons with the relatious of the other,
is reputed to be of the same line and degree
in which they are related to the other.”

I apprehend, that the court will find that
this part of the decision at least, demands re-
consideration.

Our law is express: if Fouque was not the
ascendant of Vignaud, he ought not to have
been excluded. The court say. that he is an
ascendant, because he is the father-in-law,or in
other words, the father of the plaintiffs’ wife.

What 1s an ascendant, or its co-relative, des-

cendant, n the seuse in which they are em-
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ployed by our law? They may be defined, Fast'n Districs

Jan. 1822,
those who are related by consanguinity, in >~~~ , &

. . . . BERNARD & AL .
the direct ascending or descending line. vs.

VIGNAUD.

This definition by the term consanguinity,
excludes the relations by aflinity, and by the
terms direct, excludes collaterals. !

Let us see whether my definition is not
supported Dby every passage in which the
terms are used in our Code, or in the laws
from which it was compiled.

En derecho se conceptuan tres lineas de succes-
ston ; una de descendientes, que son los hijos, nietos,
visnietos, y todos los que descienden y provienen
unos de otros, como cadena hasta lo infinito. Olra
de ascendientes y son padres, abuelos, visabuelos.

y demas que retrociendiendo suben y se eucucntran
pasto Adam ; prinicr progenitor y padre del linage
humano.  Febrero de part. ib. 2, ¢. 7, scc. 1, n. 2.

Muriendo algun intestado, le suceden solcmentc
los hijos como los mas immediatos consangninos.
Id. n. 3.

Here we find, that by the Spanish law, the
termns used are the same with those adopted
by our Code, and that they are defined to
mean what | have said, a direct ascending or
descending consanguinity.

The English law uses nearly the same
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Eastn District. tepmg jn the same sense: * lineal consangni-
Jan. 1822, o

"\ w~~ nity is that which subsists between persons
Bmmﬁn&“ who are descended from each other in a di-

VIeRA™®  ect line.” 2 BL Com. 203.
For the French law. take the author quoted

by the court. La parenté que chaque personne

peut uvorr avec ses differens parcnts se divise en
- troes bignes; la dircete ascendante, la directe des-
céndante et la colluterale.  La parenté de ligne di-
recte descendante est celle que j'ar avee ceux gui des-
cendent de moi ; celle de la ligne directe ascendante,
est celle que i avee ceux de qui je descends.
Poth. Traité des Successions, ch. 1, sec. 2, art. 3.
Now, as no man can be said to have des-
cended from his wife’s father, and as this des-
cent is made essential, by Pothicr’s definition,
to the relationship in the ascending or des-
cending line between the parties, it would
secm. that this accurate writer had made a
false definition in the part I quote, or laid
down false law, in that quoted by the court.
But some attention to the coutext will remove
every difficulty. The passage cited by the
’ court is taken [rom his treatise on marriage.
The secound article, in which it is contalued,
treats of the obstacles which arise to a legal

marriage from affinity.  The title of the see-
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tion is— 1 hat s ¢ffiniiy?  And this enquiry is Fastn District.

one of a series of enquiries and definitions, =~
. . . . BErRNARD & AL
which, according to this anthor’s usual me- 8.

. . VieNaATD.
thod, he luys down, in order to determine
what degree of ailinity will, according to the

laws of 'rance, prevent a marriage from being

legal.
He defines affinity to be, the relation i {

which the wife stands to the relalions of the

husbaund, or the husband to those of the wife.

So, that all the hleod relatious of the wife are

affins (a word which we want in our jurispru-

dence) of the hushand, and vice versa those of

the husband are the gffins of the wife. We

then come to the passage in question, a. 151.

The whole reads thus, « although, properly

speaking, there are neither lines nor degrees

in affinity, the relations by aflinity (les «fins)

not descending from the same stock, gradus

affivetatis nulli sunt.  Yet in a less proper sense,

we distinguish in it both lines aund degrees.”

Then we have the member of the article quot-

ed by the court, « the effinity of one of the mar-

ried persons, with the relations of the other. '

is reputed 1o be of the same live and degree

in which they are retated to the Ldier” The
whole of this clearly shews, that thie abjeet of

VoL. x. 62
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the author is merely to enquire what relation
of affinity will bar a marriage: but as there
are properly no degrees or hnes of affinity,
it would be difficult to mark the degree of pro-
pinquity that would have this effect. There-
fore the degrees of affinity of the wife, are
measured by the degree of consanguinity, in
which the person stands to the husband; and
the law is then enabled to apply its prohibi-
tions to this scale.

But, if an ascendant must have consan-
guinity with his descendant, of what use is it
to enquire by what degrces affinity is to be
marked or counted. And Pothier, even in the
part relied on by the court, only speaks of
the manner of aflinity ; but because a man
stands with respect to another in the first
descending degree of affinity, does it follow
that he 1s his descendant ?

A short review of the obvious meaning of
the term, whenever employed in our law, will
answer the question. Civ. Code, 146. There
are three classes of legal heirs, to wit: The
children, and other lawful descendants; the
fathers and mothers, and other lawful ascen-
dants; and the whole collateral kindred.

“ The nearest relation in the descending,
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ascending, or collateral line, conformable to Fastn Dutriet.

Jan. 1822, ¥
the rules hereafter established, is called to ‘w~ws =
. s BERNARD& AL -T2
the legal succession. s,
Vienavp,

It requires but little argument, I believe, to
shew, that in these passages (and I refer to
the whole title of successions) the terms, as-
cendant and descendant, are used to mean
a direct descent by consanguinity, to the ex-
clusion of relations by affinity. Otherwise, if
the doctrine be true, that a relation by affinity.
is the same as a relation by consanguinity.—
If a man should die, leaving a father and
mother, and the father and mother of his wile
be alive, they will all inherit equally; and thus
a man may leave four relations in the first
degree, in the ascending line; or in other
words, two fathers and two mothers, Tirst
consequence of the doctrine.

If a man die without descendants, leaving a
grandfather and grandmother, the father and
mother of his wife will exclude them from the
succession, for the nearest in degree excludes
the others, and the grandfather and grand-
mother can never inherit while the father
and mother are alive. Second consequence.

No man, whose wife’s mother or father is
alive, can dispose of more than one-third of
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o Easth Distiict. hig property. although he have no children.—

Jan. 1522,
~~ Third cousequence.

E. BErNarD& AL

5. A man, by marrying four or five wives in sue-
VienNavuD, . . . . . .
cession, secures to himself a child’s portion in
the estate of each of the families, because he
becomes a descendant of each of his fathers-
in-law. Fourth consequence.

In short, the whole law of succession would
be overthrown aud confounded. And | pray
the court to examine every other passage in
the Code, and in our laws, in which these
terms, ascendant and descendant, are used;
and I think they will find that there is not
one in which they caun give it any other mean-
ing than a relation by consanguinity. [f this
be so in every other passage, why should this
form an exception? The Code declares, that
words are to be understood in their most
usual signification.  Now, I think, without re-
quiring any thing for my client, I may put his
cause on the issue, that no one case in any
bock or language, or any law, can be found. in
which the term ascendant, was used to siguify
a relation by affinity.  And I am bound in de-
fence of my client to say, that I think the court
has no right to give any other sense to the

words of the legislature, than that in which
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] . . East’n District.
they have uniformly employed them, particu- =% Ti5

larly when by doing it, they extend the rules %
arly n by doing it, y eru quERMRD&“

for the exclusion of witnesses, who would .
ViGNavUD.

otherwise be competent.

The rehearing was granted.

Sechers, for the plantiffs. This is an action !
an rem. brousht principally against the slaves,
on which we cl:iin our tacit lien: and in a
subsidinry manner, ouly against the defendant,
their actual possessor.

It is in evidence that the wife of the defen-
dant is the daughter «of the witness, and that
she had married him loug before he bought
those slaves from the witness.

Though the sale was executed in the hus-
band’s name only, yet the wife 1s entitled to
one half of them. Civil Code, 336, art. 63, 64.

The witness therefore, were he admitted,
would give evidence in favour of his daugh-
ter, and eventually in his own, because, were
his daughter to die without issue, he is her
forced heir.

This observation would suffice to justify the
decision of the district judge, in rejecting the
witness. But we expect to shew that the ex-
clusion pronounced by the Civil Code extends

to the affins. as well as to the consanguinet.
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Eff;;;: ?é;‘gc" By the statutes of this state, these exclu-

w~~ sions or incapacities are threefold, viz. that
BrEeNaRD &AL . . . .
vs. of intermarrying ; that of judging ; and that of
Vienavp, . . . .
standing as witness; and in this they agree

with the Spanish, as well as with the French
and Roman laws.

Our statute provides, that marriage be-
tween persons related to each other, in the
direct ascending or descending line, is prohi-
bited ; and this prohibition 1s not confined
to legitimate children, but extends to children
born out of marriage, 124, ar¢. 9. And among
collateral relations, marriage i1s prohibited
between brother and sister, whether of the
whole or of the half blood; whether legiti-
mate or illegitimate; and also between the un-
cle and the niece, the aunt and the nephew.
Id. ert. 10.

Now, the Spanish law, Partida 4, 6, 4,
says, “ in the degrees of the direct ascending
or descending line, marriage can never be
contracted, how distant soever be the de-
gree; but in the collateral line, marriage
may be contracted beyond the fourth degree.”
Whether the connections are included in this
prohibition, will appear by the 5thlaw of the
title. ¢ When a man contracts a carnal union
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with a woman, whether he be married with Festn Distnct.

Jan. 1822
ber or not, by this union, all her relations be- ‘@~~~
. . BERNARD & AL
come the connections of the man, and like- vs.
VieNaTD,

wise all his relatives become the connections
of the woman ; and by reason of such an alli-

ance as this, if any of those from whose union
it sprung, should die, the following obstacle
would arise—that the surviving person could
not marry with any of the relatives of the de-
ceased, within the fourth degree inclusive, in
the same manner as in kindred.” And Gre-
gorio Lopez, on this law observes, that « the
obstacle would be perpetual between the
connections in the ascending and descending
line.”

The provisions of our Code are the same
as those of the Partida just quoted, except,
that the prohibition has not the same exten-
gion in degrees; and as the fifth law contains
nothing contrary to, or irreconcilable with,
the said provisions, we maintain, that they
are to be explained by this law, which is still
the law of the land.

The doctrine laid down in this law, is like-
wise held by Rodriguez, in his Digesto teorico-
practico, 38, 11. « Affinity is a species of
kindred established by the civil law, between
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the husband and the relatives of his wife, and
between the latter and the relatives of her
husband. And the degrees of affinity in which
the wife stands to her husband’s relatives, are
the same as the degrees of consanguinity in
which he stands to themn, and vice versu. So,
that the husband stands in the second degree
of affinity to the sister of his wife. But it must
be understood, that the husband and wife
coutract no affinity between themselves; con-
sequently, there is no affinity between their
respective relatives. The aflinity arising from
marriage, extends to the fourth degree inclu-

> In the same title we find the Roman

sive.’
law on which this docirine is founded. LDig.
38, 11, 4 (which, in the Corpus Juris Civilis, 18
38, 10, 4.)

No. 1. The names of the connections are,
father-in-law, mother-in-taw,son-in-law,daugh-
ter-in-law, step-father, step mother, step son,
step-danghter. No. 7. Between these mar-
riage is prohibited, beeause by reason of their
aflinity, they stand to each other in the re-
spective situatiou of parents and children.

These principles are those of the most emi-
nent writers on the Spanish. French. and Ro-
man laws, as will be suilicienily apparent from
the followiug quotations :—
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The relatives of the husband are connect- Fastn Distict

199 4

ed with the wife in the same degree in which o~

they are related to the hushand, and rice versa.
In the ascending and descendiig line of afh-
nity, marriage is prohibited by the law of na-
ture, between the fiuther-in-law and the daugh-
ter-in-law, the son-in-law, and the mother-
in-law ; between the step-father and the step-
daughter, the step-mother and the step-son.
For as the husband and wite are but one
flesh, the daughter-in-law does in no wise
disier frem the daughter. Aud as marringe
between father and daughter is null by the
law of nature, the same must be said of that
between the father-in-law and the drughter-
m-law ; the reason is. the natural respect due
to those ascendants. because they are to each
other as parcuts and children.  Affisity in the
direct line, is a perpetual obstacle to mar-
viage, as  the case of consanguinity: in the
colluteral line it does nnt extend beyond the
tourth degree.

Mutionzo. i Iih. 5y Reropil .21, 0. 174, 175,
Marriage is forbidden in the Girst four degrees
of atlinity.  The allinity of which we speak
is this; the husband and wife being, by their
marringe, but one flesh, all the relatives of the

Vou. x. 63

Brryann& ax
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husband become connected with the wife, in

the husband, and vice verse; but the relatives
of the husband are in no degree connected
with those of the wife. It must also be ob-
served, that the affinity continues to exist even
after the death of him from whom it sprung.
2 Martin, 75,n. 123, 126, 127. Aflinity, which
is a connection of persons proceeding from a
carnal union, is an obstacle to marriage be-
fween the persons connected, as far as the
fourth degree; if the marriage is contracted,
it annuls it. Pothier, Contrat de Mariage, n. 160.

Since that time (the eighth century) mar-
riages between connections have ever been
prohibited in the same degrees as those be-
tween relatives; and when permitted between
the latter, this permission extended to con-
nections within the same degrees. FPinius's
Institutes, ib. 1, tit. 10, n. 6.

We must abstain from certain marriages
through regard to aflinity, as with @ wife's
daughter, or a son’s wife, for they are both in
the place of daughters; and this rule must
be so understood as to include those who
Lave been our daughters-in-law.

Vinius's note on this text. The rule of the
civil law is, that no marriage can take place
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affinity. Febrero ad. 1, n. 169. Marriage be- il
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tween near relatives and connections is pro- *
hibited as incestuous. The rule for affinity

is this—marriage 1s prohibited on account of

%

affinity, within the same degrees in which it
is prohibited on account of consanguinity.

It results from these authorities, that the
prohibition pronounced on this head by our
statute, includes the counections as well as
the relatives; for as we have already stated,
the Spaunish law, on this subject, contains
nothing contrary to, or irreconcilable with
this statute, and is therefore still in force.
Besides, the concordance of all those autho-
rities shews that they spring from a common
source; and as our statute derives likewise
{from this source, it is to it we must look for
the explanation of any difficulty or doubt that
may arise in its application.  Helneccius on the
Inst. n. 152, 160.

The same principle of affinity applies to
the incapacity of judging. On this subject
we will confine ourselves to the Spanish laws
and the Spanish writers.

Whenever the judge, before whom a cause
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either of the parties. it shall be lawful for
cither of the parties interested in the cause,
to challeuge the said judge. 2 Murtin’s Dig.
194, n. 11,

The Spanish law, on this subject, is as
follows:—

We order, that he who challenges any
judge, by reason of kindred or aflinity. be
obliged to state, in particular, the degree of
such kindred or affinity, and the medium or
cause whence it comes; and that it he makes
no such statement, the challenge be not ad-
mitted. Nuwev. Ree. 2, 10, 19.n. 4.

The petition for challenging the judge must
express the legal cause of it, and if he be
challenged by reason of consanguinity or
affinity, it must be stated wheuce it comes,
and in what degree. Cur. Phil. 1, sec. 7, n. 18.

It will certainly not be pretended, that
these laws are repealed by the statute; and
we would ask, if any judge could be found <o
void of delicacy as to disregard them, and
sit on the bench in a cause in which his father-
in-law or brother-in-law were a party.

We will dismiss the subject with the two

following quotations:—
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Ifthe judge is the relative or connection of Esst'n District
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one of the parties, it is a just cause for chal- o~

lenging him. 1 Murillo, 1, 2, 286. There are Brawannk s

vs.

many causes for challenging the judge as sus- V¥4

prcted of partiality; the first, for having a

great intimacy with one of the parties; the
second, for being related to or counected
with one of them, but not, if he is so with both.
Feb. ad. 2, 3. 1, n. 431.

Coming now to the exclusion or incapacity
of standing as a witness, we find on that head,
the following disposition in our Cizil Code, 312,
art. 248. The competent witness of any co-
venant or fact, whatever it may be in civil
matters, is that who is above the age of four-
teen years complete, of a sound miund, free or
enfranchised,emd unot one of those whom the
law deems infamous. He must, besides, be
not interested, either directly or indirectly in
the cause. The husband cannot be a witness
either for or against his wife ; nor the wife for
or against her hushand; neither can ascen-
dents with respect to their descendants, nor
the descendants with respect to their ascen-
dants.

Thislatter part agrees with the Spanish law.

Partida, 3,16, 14. The father. grandfather.
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and other ascendants in the direct line, cau-
not be witnesses for their sons, grand-sons,
and other descendants in the same line; nei-
ther can any of these descendants be witnesses
for those from whom they descend.

We say, that these laws agree in the exclu-
sion of the ascendants and descendants, as
witnesses in favour of each other. As to
their exclusion as witnesses against each
other, we have, in the same Partida, and title
the law 11th, which runs as follows :—

All the ascendants and descendants in the
direct line, and in the collateral line, relatives,
within the fourth degree, cannot be compelled
to be witnesses against each other, in suits
touching their person, their fame, or the
greater part of their fortun@®® Neither can
the son-in-law be compelled to give evidence
against his father-in-law, nor the latter against
his son-in-law; neither the step-son against
his' step-father, nor the latter against the for-
mer. The reason is, because they must con-
sider each other as father and son.  But their
voluutary testimony against one another, may
be received, and must be looked upon as valid.

And on the subject at large we have the

tollowing law :—
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Regularly, all persons may be witnesses, Fastn Distoet.

except those who are prohibited, among whom
are the following:—the relative within the
fourth degree ; the one who has an interest in
the cause; the intimate friend; and capital
enemy. Cur. Phil. 1, sec. 17, n. 13.

The note on this article refers to Barbosa.
vol. decistv. vot. 9, n. 6, where we find the fol-
lowing illustration :—

Those who are related to, or connected
with one of the parties in the fourth degree,
prove nothing, and deserve no credit. If the
witnesses produced by onc of the parties,
should reap any advantage from their own
testimony, because the propertly in question
might thereby become theirs, or their descen-
dants might have it by succession; in that
case, it is certain, that they are not proper
witnesses. The reason is this; if witnesses
do nol prove in a case wherein some of their
aflections are concerned, or some praise or
blame might accrue to them, though the suit
be not principally agaiust them; much less
must .those prove who depose in a case
whence they might reap a benefit, though only
consequential: because they ave supposed to
he blinded by it.

505
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If this authority could leave some doubt i
the explanation of the law on this matter, it
would be removed by the uniform doctrine of
Murillo and Febrero, which agrces with that
of Barbosa, as will be secn from the following
extracts:—

There are certain persons who cannot be
witnesses for each other, thus maie and fe-
male asceudants in the pateraal and mater-
nal line, cannot be witnesses {or their deseen-
dants in either line, nor the step-father for his
step-son, neither can descendants testify in fh-
vor of their ascendants; {or all these are held
as suspicious on account of tinelr natural affec-
tion for one another. For the-same suspicion
of affection, the husband and wife are not ad-
mitted as witnesses for each other. Relatives
and connections within the fourth degree ex-
clusive, are rejected as witnesses for their re-
latives and connections in criminal causes,
and in civil suits of importance, because af-
feetion for one's relations and friends is com-
monly an obstacle to truth. At 154, 2. 6, 289.
Parents cannot be witnesses against their
children, even if they counsent to it; nor can
the latter be witnesses against the former;

neither can relatives within the fourth degree. .
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law against the son-in-law, the wife against ‘o~~~
her husband, the step-father against the step- Briva o an
son, and vice versa. Yet in Spain, though Viewawn.
asceudants are not compelled to give evi-
dence against their descendants, they are ad-
mitted to depose against them of their own
free will. 1 Murillo, 287, art. 153.

There are various persons who are not
compellable to be witnesses against one an-
other :—such are ascendants with respect to
their descendants, and vice versa, whether in a
criminal or civil cause; thisis founded on the
love of parents for their children, and on the
respect due by these to their parents. Under
this head are classed the father-in-law and
mother-in-law, the son-in-law and daughter-
in-law, the step-father and stepson, who.
though willing, are not admitted as witnesses
by our common law. Neither are relatives
and connections, within the fourth degree.
obliged to be witnesses, hecause it were hard
to compel them to testify agaiust their own
blood. All these however, if they cousent of
their own accord to be witnesses against the
above named persouns, are admitted by the
Spanish law.  Id. 301, art. 78.

Vou x. 64
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Ascendants and descendants are not ad-
mitted as witnesses. Ascendants and de-
scendants, as well as collaterals, within the
fourth degree, cannot be forced to appear as
witnesses against each other, in causes touch-
ing their persons, fame, or the greater part of
their fortune; neither are the father-in-law,
son-in-law, step-father, and step-son, compel-
led to give evidence against each other, tho’
this evidence is admitted if freely given. Feb-
rero, ad. 2, 3, 1, n. 297 & 300.

These principles are those of the French
jurisconsults, as may be collected from the
following quotation of Fuans’ Pothier, vol. 1,
518, n. 792 : we reject the depositions of wit-
nesses, who are related to, or connected with
both or sither of the parties, as far as the
fourth degree of collaterals inclusive. Ob-
serve, that relatives and connections of a
party, cannot depose in his favour, or even
against him. Kiudred and alliance induce
a suspicion of either amity or hatred, either
of which is repugnant to irapartiality.

Turnicg to the Roman law, its doctrine
will be found to corroborate the positions we
have taken.  La Clef des lois Romaines, tom. 2.

632, verbo Temoin.
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his father-in-law, his scon-in-law, his step- 2s.
father, or step-mother, his cousin, or second Viewav.
cousin, and those who are related to him in
a nearer degree. Dig. lib. 22, tit. 5, 1. 4.

There are some persons whose testimony
15 not received but in certain cases; ainong
these are parents against their children, and
reciprocally. Dig. Lib. 22, tit. 5, . 9. Code, lib.
4, tit. 20, L. 5.

Those who are not bound to give cvidence
against one of the parties, are relatives with-
in the seventh degree, and connections who
stand in the respective situation of ascendants
and descendants:  Dig. lib. 22, tit. 5, 1. 1 § 5,
lib. 38, tit. 10, L. 10.

It. is undeniable, that the Spanish legislator,
and the compiler of our Code, in using the
terms of ascendants and descendants, meant
thereby the connections as well as the rela-
tives. The former by his 11th law, had pre-
vented the possibility of a doubt on the sub-
ject; the latter derived his disposition from
the former, and both from the common source,
the Roman law ; the true meaning of which

is suflicienily expounded by the unanimous
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opinions of all civilians. Neither can the as-
sertion hold, that the Spanish law, on this
subject, is repealed by our statute; for so
much of those exclusions as it intended to
repeal, has been expressly stated in our Civ.
Code, 312, art. 249, where it is said, the cir-
cumstance of the witness being a relation in
the eollateral line, as far as the fourth degree
inclusively, of one of the parties interested in
the cause, or engaged in the actual service or
salary of one of the said parties. or a free co-
loured person. is not a suflicient cause to con-
sider the witness as incompetent, but may, ac-
cording to circumstances, diminish the extent
of his credibility. What then would be the
use of this article in the Code, if it is not to
repeal that part of the exclusions pronounced
by the Spanish law ?

From all this we conclude, and expect to
have satisfactorily shewn, that the expressions
used in our Crv. Code, loco citato, of ascendants
and descendants, include the gffins or connec-
tious, as well as the consanguiner, or relatives.

It is contended, that they are not included,
because, if this doctrine should prevail, the
connections must be admitted to the right of
succeeding to the estates of each other, on the

same footing as the relatives.
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paired by this observation, for the conse- o~~~
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quence thereby drawn from the above princi- vs.

ple. is precluded by a positive law, as we are vienans.
taught by Febrero, in his edition Addicionado,

part. 1, cap. 1, n. 169 : where he says—affinity

gives no right to succeed to the estates of
counections ; referring by the note to the Jus-

tinion Code, 6, 59, v. 7, where we meet with the
following provision ; affinity gives no right to
successions.

Before concluding this argument, we must
moreover observe, that the witness, indepen-
dantly of the actual interest of his daughter,
and his own eventual one, as already stated,
has himself a direct and actual interest in the
cause, as vendor of the very negroes against
whom this action is chiefly brought, as liable
to our tacit mortgage. We ground this posi-
tion on the Spanish law, Partida, 3, 16,19. If
a person has purchased a thing from another,
and a suil is afterwards instituted against him
for that very thing, he cannot produce as his
witness, the person from whom he purchased
it, because the latter being bound to make it
good, is as much concerned in the suit as the
purchaser himself.
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The counsel for the defendant maintains,
that even on this head, the witness i1s uninter-
ested in the event of the suit; for, says he,
the plaintiffs are his creditors for the amount
of their claim, and they will remain his credi-
tors if there be judgment against them ; if, on
the contrary, judgment be given in their favor,
then the defendant becomes of course his
creditor for the same amount, and consequent-
ly the witness will only have exchanged one
creditor for another, without altering the
debt.

This may be true to a certain degree, but
the witness is not the less directly interested
in the event of the suit ; for if there be judg-
ment in favor of the defendant, both credit
and debt stand unaltered, the plaintiffs having
then no right to charge the witness with the
costs of this suit; while on the contrary, if
judgment be rendered for the plaintiffs, they
recover those costs from the defendant, who
thereby becomes the creditor of the witness,
not only for the amount of their claim, but
moreover, for the amount of those very costs,
which therefore at least constitute the direct
interest of the witness, in the issue of the
cause.
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contamned in our Code, 312, art. 248, which 18 w~=
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our only rule on this subject,relate only to per- BrnmaLn S

sons standing in the enumerated relations Viexave.
to the parties to the suit, not to those who may
have those relations to others remotely
interested in the event. For instance, a wit-
ness sworn on his voir'dire, declares that he
is the plaintiff’s security for costs, or that the
plaintiff has promised him a certain sum if he
recover; either of these facts will exclade his
testimony ; but was it ever supposed that the
father or son of a person standing in the pre-
dicament of such witriess, would also be ex-
cluded ? I should think not. The witness
would in such case be indirectly interested ;
that is to say, if the plaintiff was unable to
pay the costs, he would be obliged to pay
them, which is an indirect interest for loss:
and if the plaintiff gained his cause, and if he
complied with Lis promise, he would recover
the stipulated sum, which would be an indi-
rect interest for gain; but the Code does not
exclude the ascendants and descendants oi
those who have an indirect interest, but the
ascendants or descendants of those who are
parties; and by a liberal counstruction, those
who have a direct interest: that i« thoge who



o141

East'n District,
Jan. 1822.
W e
BERNARD & AL
ns,
VieNavo.

CASES IN THE SUPREME COURT

must (not those who may) gain or lose by the
decision of the cause. The words are, « the
husband cannot be a witness for or against
his wife, nor the wife for or against her hus-
band. Neither can ascendants with respect
to (that is to say, in reference to the prior
member of the sentence, for or against) their
descendants, &c.

Now, here the wife, if she have any interest,
has only an indirect and eventual one.

It is doubtful whether she is in community
with her husband. It is true, the Code de-
clares that every marriage contracted within
this territory, carries ‘with it a community:
but how does it appear that those parties
were married here. They may be, and pro-
bably are, from some other part of the world.
Whatever is necessary to support our ob-
jection, must be shewn by the party making
it. Ifthis fact is necessary, then the plaintiff
should have put the evidence of it on the
record.

But even if the community did exist, it
creates no direct interest in the wife; by the
66 art. p. 336, of the Code, the husband is head
and master of the commuuity; he mny sell
and even give it away without the consent of
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the wife, &c. Now, it appears to me rather Fasth Distict,
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throw into the fire, without my consent. I
may have a direct interest in a thing of which
auother has the administration; but not in
that which he may destroy or give away;
these are acts of absolute, undoubted owner-
ship, which preclude the idea of direct in-
terest in any other.

The truth is, that the wife has no interest
whatever in the effects which compose the
community, while the community lasts; but
she has a right to one half of the gains, which,
at the dissolution of the community, appear
to have been made while it lasted ; then her
interest becomes vested and direct; until
then, it is wholly eventual and uncertain;
depending on the will or caprice, or misma-
nagement of the husband. The words of the
law reunder this clear. She is entitled to the
community of acquets or gains, art. 63. But
this can only be known at the dissolution of
the community. [In coinmon partnership, the
stock and the profits belong as much to one
partuer as to the other, even if there be no
gains; but in the matrimomal parﬁ‘nershi’p, the

You. x. 65
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wife is only entitled to one half of the gains;
and therefore, whatever acquisitions have
been made, if there is not a balance of gains,
she has nothing.

In this case, although Vignaud should be
decreed to be the owner of the slaves, it may
not increase the community; because he may
owe more than their value; and even if he do
not, it depends on the event of his future ad-
ministration, or on his will alone, should he
incline to give them away, whether they will
increase the amount of the common property
at the time of his death. The wife then has
only a contingent interest; and that of her
father, depending on the existence of profits
for his chance to acquire, on her dying be-
fore him, and on her dying without children,
is still more remote; he is not an interested
witness.

Whether he is excluded under the terms
of our Code, is the main enquiry.

I have laid it down, that all persons not
coming under the exclusions in the 248th art.
of the Code, are competent. For the article
begins with declaring, who shall be a com-
petent witness—if above fourteen, free, of
sound mind,¥nimpaired by connection of an in-
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famous crime, and uninterested, the witness is Eajf;; ?g;gic"

competent. The only turther exclusions are o~
those of persons standing in the relation of hus- Brawann far
band or wife: or ascendant and descendant.
Can it be doubted, that these are the only qua-
lifications and exceptions? If they are not,
then intimate friends, inveterate enemies, and
the other persons incapacitated by the civil
law, would all be excluded. But even if this
arlicle of the Code should not be deemed to
repeal the former laws on this subject, there
is a statute which certainly does: The act
of 1805, establishing the practice of the su-
perior court, expressly declares, that direct
interest or infamy only shall render a witness
incompetent. This law is unrepealed, except
so far as the Code has encreased the number
of exceptions. The only question then is,
whether the wife’s father is the ascendant of
the husband; I have shewn the uniform, the
invariable sense in which this term is used in
the same Code, in which this provisioa is con-
tained. And I ask them, whether they ought
to give it a different interpretation from that
which the legislature, unbroken by one single
exception, have given.

I cannot but think the reasoning of the
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plaintiffs. on this point, somewhat curious. We
are enquiring whether the wife’s father is the
ascendant of the husband; this i1s our ouly
enquiry.

Aund to answer it, we are gravely told,
that a man cannot marry his wife’s grand-
mother; and that a judge cannot sit in judg-
ment on the wife of his son. For the learn-
ed pages of the plaintiffs brief really tell us
nothing more. Now, all this I am perfectly
ready to acknawlege; and moreover, to agree,
that this is in perfect concordance with the
Roman, Spanish, and French laws.

But, does it follow from this, that the as-
cendant of the wife is also the ascendant of
the husband; which is our only enquiry? If
the authorities, indeed, had shewn, that the
words in a statute had been construed by
any commentator, in the way he contends:
for, I confess this would have some remote
application. Because, even then, our courts
must adopt the sense in which our own law-
givers have used the word, rather than that
in which commentators have given to it.

The example taken from Part. 4, tit. 6, lmw
4, 1s a striking proof, that when this construc-
tion is to be given by law, the law takes care
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to express it. Here, marriage in the ascend- Fastn District,

ing and descending line, is forbidden: accord-
ing to the plaintiffs’ reasoning, this would
have been sufficient to exclude relations by
marriage or affinity; but the Spanish law-
giver did not think so, for the subsequent law
(5th) expressly extends it to the connections
by marriage. This law being unrepealed, |
agree with the defendant’s counsel, that it
prevents marriages within the degrees of affi-
nity prohibited, but I really cannot see how
this applies to witnesses.

The authority from Rodriguez’s Dig. ley. 38,
is explanatory of the degrees of affinity, which
Inever intended to dispute; and if our law on
the subject of wituesses, had spoken of the
degrees of affinity, there would have been an
end of the dispute.

Murdlo s to the same effect, still speaking
of the prohibited degrees of affinity or con-
sanguinity in relation to marriage. Which
rules were founded on very different reasons
from those which render witnesses incompe-
tent. The same observations apply to Ja-
tanzo, Febrero, Pothier, and Hcineccius.

The authorities on the subject of challenges
to a judge. seem doubly unfortunate. For

Jan. 1822.
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they are not only inapplicable to the case of
witnesses, but shew most explicitly, that when-
ever the incapacity is intended to be created
by affinity as well as consanguinity, they take-
great care, as in the case of marriages, to
express it.

Martin’s Deg. p. 194, n. 11, the expressions
are in “ any manner related,” which clearly
includes a relation by affinity.

The Recopilation expressly uses the term
« afhnity,” as well as kindred.

The Curia Phillippica uses the same words.

These laws, it is said, are not repealed. It
is perfectly indifferent to my argument whe-
ther they arc or not; if in force, they govern
only the cases for which they were made;
but whether in force or not, they serve my
argument, by sliewing, that the Spanish legis-
lators thought affinity and consanguinity two
ditferent relations, and when they wished to
include the former, they used express words
for that purpose.

We conie now to the authorities on the sub-
jeet of witnesses; and here the plaintiffis, if
possible, still more unfortunate in his quota-
trons,

The Spaniards, it seems, had a law nearly
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that ascendants and descendants could not o~~~
be witnesses at all. But the 11th law, also Bennann far
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quoted by plaintiffs, after specifying, particu-
larly, the ascendants and descendants, eo no-
mine, enumerates other relations, and among
them, particularly sons-in-law, and fathers-
in-law; declaring that they cannot be fore-
ed to give testimony for each other: but
their voluntary testimony against each other,
shall be received. Does not this clearly
prove that the Spanish law considered the
relations as different, by making different pro-
visions with regard to them. All the commen-
tators follow the text on this subject, as might . :
be supposed ; and all particularly enumerate ¢) 656 XV
the relations by affinity, as being excluded by
this express law, which, as we have seen, pro-
vides for their exclusion by name.

The truth then is, that relationship, by af-
finity, prevents marriage when within the pro-
hibited degrees.

That it is a good cause for challenge to a
judge.

And that, under the law, as it stood before
our statute, it was a good objection to a
witness.

But, that since our repealing statute of
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sen Dissd 1805, no other objections are good. but those

w~~ created by that statute or the Civil Code. and
Bmmﬁn&“ that no other relations, but direct ascendants
VienaTe o descendants, being contained within those
exceptions, no other relationship will dis-
qualify.

The objection of interest, with which the
plaintiffs close, I have before answered.

1. By shewing there is no interest.

2. By saying, that this objection was net
made at the trial, and that if it had, and the
court had sustained it, it might have been

removed by a release.

Seghers, for the plaintiffs. The Code provides

. a' 36" ‘6 an action for the wife against the heirs of her
husband, for one half of the common estate,
which he might have disposed of to her inju-
ry. Does hot this clearly shew that she has
a direct interest in the common property,
though the husband has the administration
and even the disposition of it ? For otherwise,
whence would her action originate ?

The reasoning by which the defendant’s
counsel endeavours to establish the contra-
ry doctrine, is grounded on the first part of
the art. 66, p. 336, already quoted, which says,
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that the husband is the head and master of
the community; that he may dispose of the ef-
fects thereto belonging, without the consent of
the wife; because she has no sort of right in
them, until the community be dissolved ; but
here he has overlooked the latter part of the
same article, as we have already observed.
There is an instance in which the wife may
likewise dispose of the effects of the commu-
nity without the consent of her husband. Civ.
Code, 28, art. 25.

“ The community may be considered as a
moral being. The stock of the community
belongs to both the husband and wife. But
the community cannot act by itself; some one
must administer its effects; some one must
represent it ; this will devolve on the husband.
Through his agency the community will do
whatever it would do by itself were it a
real being: all its pc-vers are thus transferred
to its administrator. Yet he cannotinjure his
wife ; he can do nothing to defraud her of the
rights which she has in the community. The
husband is in short an administrator, who has
the same power as the owner; that is, the com-
munity, to which he is accountable for the use
he makes of it.” Leclercq 5, Droit Romain, 9.

Vor. x. 66
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“ The wife cannot alone and by herself’
dispose of any thing of her share in the com-
munity while it lasts ; but she may do it jointly
with her husband. When the husband con-
tracts and disposes alone of the effects of the
community, as he is supposed to contract in
his capacity, as head of the community, he is
supposed to contract both for himself and for
his wife ; and his wife, though neither pre-
sent at, nor named in the contract, is supposed
to contract with him for the share which she
has in the community.”  Pothier, Traité de lo
communauté, n. 498.

“ When the wife is a public merchant, and
disposes of the effects of the community, she
is deemed to dispose jointly with her husband,
who is considered as approving such con-
tracts.” Idem. n. 500.

To the defendant’s counsel, it was reserved
to inform us, that the wife has no direct in-
terest in her husband’s increasing or impair-
ing the common stock; or in other words, in
his growing rich or poor. Could it even be
for a moment admitted, according to bis doc-
trine, that the wife has only a contingent n-
terest in the common stock, 1t were no less

true that she has an actual and direet interest
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in the increase of that stock, even if it were East’n Distne.

Jan. 1822,
only with respect to the income. For her ‘w~~
. . BERNARD & AL
daily comforts, and her family’s, must keep a e,
Viexavw.

proportion with the common revenues which
constitute the means of her husband. Civil
Code, 26, art. 20.

The wife then, has not a contingent, but a
direct interest; and that of her father, on her
dying before him without issue, is not so re-
mote as not to create an indirect interest ; he
is therefore an interested witness.

It is contended that the civil law was re-
pealed by the act of 1805, establishing the
practise of the superior court. It seems in-
deed, that the common law was thereby in-
troduced on this subject, in the stead of the
civil law. But in conformity with our general
system of jurisprudence, the latter was re-
stored by our Civi/ Code, confining however
the further exclusions to the ascendants and
descendants. We do not certainly incline to
extend the exceptions any further, but we
maintain that the civil law having thus far
been rvestored, the words which it uses must
be explained according to its rules, which are
far from being impaired by the meaning given
to the same terms in other parts of the Code.
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2, The defendant’s counsel contends, that

~~ if the affins or connections, are under legal
BERNARD& AL , o o, .
v, icapacities, it 1s not because the law con-
Vienavb, . . .
siders them in the same light as the consan-
gunet, or relatives, but because they are, eo
nomine, designated in the law. His reason-
ings present us with a striking instance of his
error on the point.
The statute of 1805, which he is pleased to
call the repealing statute, is itself repealed in
toto by the Code since, by the two articles 248,
and 249, all its dispositions are literally either
preserved, altered or repealed; and as we
have stated in our former argument to which
we must refer the court, those two articles of
our Code, clearly shew by themselves what
incapacities pronounced by the civil law,
were thereby intended to be preserved or
abrogated.
Marriage between persons related to each
other in the direct ascending or descending
line, is prohibited. Civil Code, 24, art. 9.
The husband cannot be a witness for or
against his wife ; neither can ascendants with
respect to their descendants, or the descen-
dants with respect to their ascendants. /d.
312, art. 248.
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Where is the difference between these two E“}:;: gg;“"‘-

provisions, either in their words or in their ‘o~~~
meaing, to justify the two opposite inferences BenmaipEar
which the defendant strives to draw from
them, that the first includes relatives by affini-
ty, and that the latter does not? Did there
exist any, would it not be in favor of the first,
which contains the word direct, not to be
found in the latter, though the defendant lib-
erally bestows it on this too? It is true, that
our legislators have been somewhat more ex-
plicit on the incapacity of judging, than on
the others; but does it follow that the uniform
rule is thereby repealed as to the latter.

By an attentive perusal of the laws quoted,
it will be found that their different provisions
proceed, not from any distinction between
relatives and connections, but from a differ-
ence in the cases to which they apply ; it will
be found moreover, that the 11th law, in enu-
merating the connections after the relatives.
gives the reason why they are considered in
the same light. And it is to be observed, that
afterwards, the 14th law, speaks only of as-
cendants and descendants, as does our Code,
without making any mention of aflinity or
consanguinity. Yet all the commentators in
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analyzing this law, do not hesitate to say, do
not even make it a question, whether the con-
nections are therein included, as well as the
relatives.

“ [t was necessary in order to perfect the
union of marriage, that the husband should
take the wife’s relations in the same degree,
to be the same as his own, without distinction,
and so vice versa ; for if they are to be the
same person as was intended by the law of
God, they can Lave no difference in relations ;
and by consequence, the prohibition touching
affinity must be carried as far as the prohibi-
tion touching consanguinity.” 4 Bacon’s Abridg-
ment, 527.

« Hence it hath been adjudged that the
marriage of two sisters, one after the other,
was incestuous, being in the second degree.”
Jbid. 528.

“So it hath been resolved, that marrying
the sister’s daughter is incestuous, being in
the third degree. So it hath been resolved
in a vartety of books and cases, that the mar-
riage with the wife’s sister’s daughter was
incestuous, being likewise in the third degree,
and the degree of affinity being the same with
that of consanguinity.”  Iédd. 529.
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The reasons on which the rules of prohibi- Ea‘s;’n District.
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tion, in relation to marriage, are grounded, are o~
BERNARD& AL
s,
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certainly different from those which render
witnesses incompetent ; but both derive from
a common source the itimacy which exists
between relations within the prohibited de-
grees. [Ior, if on one side the familiar inter-
course, resulting from this intimacy, would
endanger morals; on the other side, this same
intimacy must produce such an affection as to
blind the witness, and endanger the truth and
impartiality of his deposition.

The ohjection which rested on the costs of
this suit, stands unimpaired. It might have
been removed, says the defendant, by a re-
lease at the trial. The counsel here forgets,
that at the trial, the defendant had as yet no
claim on the witness for those costs, as they
were neither decreed by the court, nor paid
by him; and that consequently he could give
no release. « A release is the giving or dis-
charging of a right of action which a man
hath, or may claim against another, or that
which 18 his.” «It is a gencral rule in our
books, that a mere possibility cannot be re-
leased, and the reason thereof is, that a re-
lease supposeth a right in being.”  Jacob’s
Law Dictionary, verbo Relcase, 1 & 5.
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w~~~ ness of an assertion contained in the Latin in-
BERNARD& AL

I de.x O.f the Partidas, verbo Affinitas, in fine : Af-
finitatis tres sunt gradus, ascendentes, descendentes
et collaterales, n. 1, per text. [bid. leg. 2, tit. 13,
Partida, 6.

On referring to the indication, we find that
this law 2, treats of the degrees of consangui-
nity only. But it must be recollected, that
the Latin index relates to the notes, not to the
text. The note on this law refers to Partida,
4,tit. 6, L. 2. Que cosa es linea, por do desciende
6 sube el parentesco : é quantas lineas son. 'This
law cannot be detached from the law 3, which
is but a continuation of it, as appears from
the title : que cosa es el grado, porque se cuenta el
parentesco: e quantas maoneras son del.  The
commentator in his Latin text, explains the
law as follows: Secundum jus crvile alitér conside-
rantur gradus, cf aliter secundum jus canontcum.
Sed in ascendentibus et descendentibus utrumque jus
concordat.  Et secundim primam computationem,
gradus dicitur connumeratio singularum personu-
rum, cognatione vel affinitate sibi conjunctaram.
Secundum aliam, dicitur gradus enwmeratio person-

arum. coznatione vel affinitate conjuictorum.
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The law 4, gives the manner of counting Easn Disticy.
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the degrees of consanguinity; and the law 5, w~~
. BERNARD& AL
says, Por tal alleganga como esta todos los pari- s,
Viewave.

entes de lo muger se fazen cunados del varon, e otro-
st los parientes del se fazen cunados de la muger ;
eada uno dellos en aquel grado en que son parientes.
And the commentator in the Latin text, says,
Copula carnalis per matrimonium facit virum of-
finem consanguzineis foemine, tn eo gradu in quo
tangunt eam per consanguinitatem, et idem, et €
contra.

It must be remarked, that the Latin index
of the Partidas, may in some manner be itself
considered as an authority. It was composed
by the nephew of the commentator. The
edition from which the quotation of the index,
and the foregoing abstracts are taken,is of
1767 ; the text, gloss and citations of which,
were reviewed and corrected, with the great-
est care, by the order of the royal council of
Spain. Therefore, I am convinced that the
passage quoted, far from being an error,
either of the author of the index, or of the
editor, 1s an assertion warranted by the seve-
ral parts of the text and gloss which [ have
cited.

VoL. x. 67
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I am still more strengthened in this opinion,

w~~ by the uniform doctrine of the elementary

BERNARD & AL

8.
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writers on the subject.

Elizondo, Practica Universal, tom. 1, 358, n.
10. Entre los affins en la linea recta de ascendi-
entes y descendientes, es prohibido el matrimonio
por derecho natural ; yen la colateral, por derecho
positivo ecclesiastico tan solamente.

Murillo, bib. 4,n. 128, p. 78. Nunc arborem con-
sanguinitatis et affinitatis ob oculos apponere de-
erevt, ut sic facilius lineee et gradus percipiantur.
Then p. 79, he gives the arbor consanguinita-
tis, in which the first four degrees in the as-
cending, descending and collateral lines are
respectively established ; p. 80, we find the
explanation thereof, Nomina consanguineorum
sunt sequentia : in lined rectd ascendente sunt in
premo gradu, & 5. He then goes on citing
them eo nomine, as well as the descendants
and collaterals; p. 81, we meet with the ar-
bor affinitatis, in which the first four degrees
of affinity in each of the ascending, descend-
ing and collateral lines, are likewise laid
down. Then p. 82, n. 129, we find this ex-
planation, Affines in primo gradu sunt sequentes :
in lineG rectd ascendente, socer : uxorts vel marite

pater : Suegro—socrus : uxoris vel marili mater :
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ca: uzor pairis : madrastra. In lined rectd de- o~
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scendente, gener :  marius ﬁlwe, Yerno—nurus : s,
Viewvaun,

suegra—uitricus : vir matris : padrastro—nover-

uxor filii : wuera—privignus: filius ex alio con-
juge : hijastro—privigna : filia ex alio conjuge :
hijastra. In lined obliqua sunt, &e.

Heineceir Recitationes, tom. 1, lib. 1, tit. 10, n.
156.  De adfinitate observandum, ejus proprié
nullos esse gradus, quia adfinitates non nascuntur
ex generatione, sed ex nuptits. Sed analogicé tamen
et in affinitate wqué gradus statuuntur, et eodem
modo numerantur, ac in consanguinitate. Sic et
schemata eodem modo pinguntur ac in consangui-
netate.

Livingston, for the defendant. My doubt
whether the wife, in this instance, has any in-
terest whatever in the community, inasmuch
as it is not shewn where the marriage was
contracted, it is supposed ought to vanish be-
fore the authority quoted from 4 Martin, 649 ;
that property acquired here after marriage in
a foreign country, is governed by our laws;
this may be true, when there is no contract,
containing covenants to the contrary; here
nothing appears on that subject, and I have
shewn that the burthen of making out the
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whole case, for the exclusion of a witness, is
shewn on the party objecting.

Next it is said that I could not have ar-
gued that the wife’s interest in thetcommunity
is eventual, if | had read the latter part of
the article of the Code, 336 (66) which I have
quoted; that-part declares that the wife may
sue the husband’s heirs for one half of the
acquired estate, which the husband may have
fraudulently disposed of, to her injury; I
certainly was careless in not drawing the at-
tention of the court to this clause, because it
strongly supports my argument, which went
to shew that the interest of the wife which
was eventual during the life of the husband,
vested only on his death; and that then, and
not before, an action was given to the wife, to
recover what he had fraudulently disposed
of ; or in other words, had not disposed of at
all; for a fraudulent act is null.

If the wife had a vested or direct interest
during the life of the husband, surely some
means would be pointed out of preserving it
during the community, but there is none but
by putting an end to it.

The other argument drawn from the Code,
28, art. 25, is surely no objection to my argu-
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which is the subject of that article, depends o~~~
wholly on the will of the husband, and gives BERM::.D a
her no other control over that part of the Viewane.
community, than he allows.
The quotations from Leclercq and Pothier,
contain nothing that I contest. The husband
certainly administers the community for the
eventual benefit of the wife; but none of them
say the interest is a direct and present one;
if the husband is unfortunate or imprudent,
the wife will have no gains; and whatever
depends on a contingency, is not present and
direct. Ido not repeat my former arguments
on this point, but pray the court to refer to
them; and confidently hope they have shewn
that Fouque is not an interested witness.
That he is expressly excluded, the coun-
sel, in addition to his former argument, thinks
is clear, because he thinks the Civil Law,
on the subject of witnesses was restored by
the adoption of our Civil Code. The court
will hesitate long, I believe, before they adopt
this strange construction; which I would wil-
lingly combat, if I could discover any argu-
ment by which itis supported.
When I assert that none of the Spanish
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commentators shew that the word ascendant
or descendant in a statute, has been construed
to mean a relation by affinity; I have repeat-
edly re-perused the authority to which I have
been referred, and must seriously declare
that I can find nothing in it contradicting
my position; perhaps the court may be more
fortunate on referring to it; allitsays on the
subject, is enumerating persons disqualified
as witnesses, el pariente hasta el quarto grado.
Now as I have shewn that there were express
statutes, excluding the affins, as well as the
consanguinet, and this is a practical book,
which gives the summary of the rules on the
subject from whatever source derived; I
confess I cannot see how he contradicts my
assertion; as to Barbosa, not having the book
I cannot refer toit; butif he gives that inter-
pretation of the word, the passage ought to
have been quoted.

But whether the exclusion of affins in the
Spanish law arose from statute, or was deriv-
ed from the general principles of the civil
law; whether we have it in the statute book,
or in the elementary writers; it was still a po-
sitive law, bearing upon that direct point, and
expressly declaring that affins cannot be wit-
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nesses ; but this law is no longer ours, it is re-
pealed, and express terms are introduced
which our court must construe in the sense in
which they are used in the same Code; and
moreover, they must be unmform in that con-
struction; and if they say that ascendants
means qffins in the exclusion of witnesses,
they must give it the same construction where
it is elsewhere used in the same Code of laws.
The consequences of this, as respects succes-
sions, I have pointed out. There are others
no less absurd.

The plaintiffs’ counsel has corrected me in
two inaccuracies, in referring to the Partidas,
one of which can hardly be cailed one, for
when I said the relations enumerated could
not be witnesses at all, 1t ceriainly might be
understood that they were excluded only in
testifying for those relations, which is the
text of the law. The other error pointed
out, is one of the pen; but neither at all af-
fects my argument. 'The 11tk Jw, 3d Parnides,
tit. 16, appears decisive. It first provides for
the case of ascendants and descendants, and
collaterals to the fourth degree; todos aguellos
que suben o descendien, por lu linea derecha de par-

tentesco e los otros, de la linca de trayiesso hastn el
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quarto grado. Now, if this included the affins,
there would have been no need of any addi-
tion, but the law goes on to provide for them
eo nomine. Kl yerno contra su suegro ns el suegro
contra el ni el annado contra sa padrasto.

As | admit that the degrees of affinity men-
tioned in Bacon, and the other English autho-
rities,are impediments to marriage in England,
I'have no observation to make on those autho-
rities, but that I am totally at a loss to discern
how they apply. If the English law had said
generally, ascendants and descendants ‘shall
not intermarry, and these words had. been
coustrued to mean affins, then they might have
had some application; at present I can see
none.

The interest which it is supposed Fouque
had in the event of the suit, by reason of the
costs, is clearly an after thought; but is not
like other second thoughts, the best; for it
is not certain how the judgment of the court
may operate as to costs, they are discretional ;
and even if given against Vignaud, should the
plaintiffs prevail, it is by no means certain that
the court would make Fouque pay them, if
Vignaud had increased them, in an unneces-
sary, and unjust defence ; as it must be deem-
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the objection had been made at the trial, it o~

. BERNARD & AT,
might have been removed by a release. No! es.
- . e VIGNAUD,
says the plaintiffs’ counsel, and he quotes
Jurob to prove it, your liability to costs is a
mere possibility ; and therefore, it cannot be
released. Is it so? Then, there is no interest;
for it never was before imagined that a mere
possibility was iuterest, either direct or in-
direct. Isit not so? Then the release would
operate. 'T'ake your choice: but do not say
it is an interest, and therefore disqualifies.
It is a mere possibility, and therefore cannot

be released.

Seghers, for the plaintiffs.  Under the art.
63, p. 337, of our Code, there is a legal
presutaption of the existence of the commu-
nity. If the defendant’s case makes an ex-
ception to the general rule, it was for him to
prove it. As it 1s uo longer contested that
the slaves were acquired here after the mar-
ringe, it becomes lmmaterial where it was
coutracted.  Were it otherwise, it would be
no ditheulty to trace in the record, the proof
that the defendant married here the dnughter
of the witoess, aind thot from the very day of

Vor. x. 68
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, o~~~ they resided together in the same house, and
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E) East'n District. his marriage, up to the failure of the latter,

lected from the deposition of the defendant’s
own witnesses, in the suit of Fouque’s syn-
dics against him, the record of which he intro-
duced as evidence in this case.

The true defendant, in the present cause,
is the community itself It must be remem-
bered that this is an action ¢n rem. brought
chiefly against the slaves, and accidentally
against the defendant, as their third posses-
sor. It isin evidence that he acquired them
during his marriage, and therefore they be-
long to the community. The defendant com-
ing into court to defend the suit, represents
the community, which does, by his agency,
what it would do by itself, were it a real be-
ing. In his capacity as head of the commu-
nity, he is supposed to appear both for him-
self and for his wife; and the latter, though
neither present in court, nor named in the
defence, is supposed to appear with him for
the share which she has in the community.
The wife being then, in fact, a party to the
cause, through the agency of her husband,
her father is no less inadmissible as a wit-

. ness than the 'father of the husband.
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the effects of the community, depends on the o~
will of the husband, is reciprocal, as expound- IE?NA:;T)&AL
ed by Pothier, in the passages quoted in my e
former argmwment. For Pothier says, in his

n. 539, that when the wife thus disposes, she

1s deemed to do it jointly with her husband,

who is considered as approving the contract.

Aud in his n. 498, he says, that when the
husband disposes alone of the eflects of the
community, he is supposed to contract both
for himself and for his wife, who 1s supposed
to contract with him for the share which she
has in the community.

Leaving aside, for a while, the wife’s inter-
est in the common stock, she is no less directly
and actually interested in the increase or de-
crease of the common revenues, as I have
shewn in my former argument, referring to
our Code, p. 26, art. 20.

I persist in thinking, that the latter part of
the art. 248, p. 312, of our Code, pronouncing
the incapacities of ascendants and descen-
dants, was thus far a restoration of the eivil
law. To this was my assertion coufined ; for
I have shewn, that by ars. 249, the further in-
capacities pronounced on that subject by the

PR & NN
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-~ defendant, the statute of 1805 had complercly
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s, abrogated the civil Iaw on witnesses.  'This
VIGNAUD.

necessarily left an inconsistency i our general
system of jurisprudence. which it was the
duty of the compilers of the Code to remove.
That they did so, as far as was compatible
with our present government, may easily be
collected from the Code itself.

Before the statute of 1895 was enacted, the
title 16, of the 3d Partida, d- los testigos, was
our rule; by that statute, which is nothing
but the common law, no other exclusion is
admitted than that of husband and wife.
Therefore, the law 15, of the title quoted,
which pronounces that exclusion, was alone
preserved; all the others were repealed. Now,
our Code, by adding to this exclusion, that of
ascendants and descendants, without distinc-
tion, did but restore the law 14, as it stood
before. From what other source could the
compilers have taken this disposition, than
that whence is derived the whole system of our
laws? That, in fact, they did thereby res-
tore the law 11 to its full extent; that such
was their meauning. clearly appears from the
care they have taken to remove, by the arr.
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ed to co:ine its operation. s,
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According to the defeudant, by the statale

249, all doubts as to the limits within which, E

of 1805, we had parted zltogether with the
civil law on the subject of witnesses. If the
Co:de had intended to persevere in that sys-
tem: if it had not restored to its full extent,
the part of the civil law comprised under the
law I4; in a word, if it had been the menning
of the compilers solely to add to the former
exclusion, the naked expression of ascendants
and descendants, to be construed in the strict-
est mauner, without any reference to our
former laws on the subject; then, what was
the use of the article 2497 Certainly there
could be no occasion for it. Py that article
itis provided, that the circumstance of being
a relation in the collateral hue, as far as the
fourth degree inclusively. or engaged in the
actual service or salary of one of the parties,
does not affect the competency of the witness.
Now, under the statute of 1803, none of those
persons were excluded; and therefore, that
provision in the Code was usecless, unless it
meant to restrain the operation of the civil
law, or of so much thereof as was restored

IS )
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by the art. 248. It is the civil law which m
its dispositions under the #tle 16, already
quoted, comprises the very exclusions which
are expressly removed by our art. 249.

If then the law 14 has been restored by
our Code, the meaning of the compilers was to
restore it to its full extent. That this law,
under the denomination of ascendants and
descendants, comprises the afiins as well as
consanguinet, 1 think I have satisfactorily shewn
in my former arguments; it seems even to
have been admitted by the defendant, though
on a principle quite different from my own.
If any restriction on that law had been intend-
ed; if the affins were not to be included in
its dispositions, this restriction on the civil law
would have been added to those provided
‘for by the art. 249.

If I have succeeded in proving that the law
14, tit. 16, Partida 3, is restored, the conclu-
sions which I have drawn from comparing
of the two passages of our Code, relative to
marriages and to witnesses, remains unimpair-
ed: for the incapacities pronounced by the
civil law, on cither of those heads, proceed
from the same principle, that connections or
affins are considered in the same light as re-
latives or consanguine.
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The defendant maintains, that this is not the
reason why the gffins were included in those
incapacities, as well as the consanguinet ; that
they were never comprised but when men-
tioned eo nomine, and that the Spanish legis-
lators thought affinity and counsanguinity two
relations so different, that when they wished
to include the former, they used express words
to that purpose. And he concludes with
saying, that whether the exclusion of «affins in
the Spanish law, arose from statute, or was
derived from the general principles of the
civil law; whether we have it in the statute
book, or in the elementary writers, it was
still positive lue. bearing upon that direct
point, and expressly declaring that affins can-
not be witnesses.

In corroboration of those strange assertions,
he quotes the law 11 of the #tle 16, Partida 3,
as decisive. It is, indeed, decisive, butin a

way quite different from what he asserts.

045
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This title 16, as already observed, treats of

witnesses at large. The law 19, designates
those who cannot be witiesses against others
in criminal suits; and the law 11, those who
cannot be compelled to be witnesses against

each other in criminal suits.  Quules son aguel-

¥t ade u.
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los que no pueden ser apremiados, que vengan a
festignar unos contra otros en pleyto criminal.
That this was not an exclusion but a privi-
lege, appears from the law itself. and the note
1st of Gregorio Lopez.  The reason given in
the outset of the law for this privilege. is wor-
thy of remark; it proceeds from the respect
had to the duties which certain persons owe
to each other.  Debdos muy grandes han algu-
nos omes entre si, de manera que non tuvieron por
bien los sabios antiguos, que fuessen apremiados
para testicuar unos contra otros, sobre pleyto que
tanzesse a la persona de aleuno dellos. 6 a su_fama,
0 a duno de la wayor partida de sus bienes. Then
the law enumerates the persous to whom this
privilege belongs, as quoted by the defendant.
£ son estos, todos aquellos que suben 6 descienden
por la lina derecha del parentesco, e los otros de la
lina de traviesso fusta el quarto grado. Now,
says the defendant, if this included the affins,
there would have been no need of any addi-
tiou, but the law goes ou to provide for them
eo nomtie. Yhere the defendant has disco-
vered, thuat parentesco (consanguinity) means
also affiuity, (cunadez) and that I ever used it
in that sense, I cannot tell. It is obvious,

that the law, after mentioning consanguinity,



OF THE STATE OF LOUISIANA, 547

East’n District, -
Jan. 1822,

affins, must have done it also co nomine. E o~

X . . . BERNARD &AL

esso mismo dezimos, que non debe ser apremiado en rs

' Vicvaun.

eo nomine, and extending the privilege to the

tules pleytos el yerno. que venga dar testtmonio con-
tra su suegro, ni ¢l suegro contra el, nin el annado
contra su padrasto, min ¢l padrasto contra el
annado. This is also quoted by the defen-
dant, but here he stops short; for what mo-
tives he best knows. Had he, however. gone
a little further, he would have met with the
reason of the law, with the very principle on
which it grounds the extension of the privilege
to the affins, as well as to the consanguinei.
L esto es, porque los unos dcben aver los otros como
fijos, e los otros a ellos como padres.

The laws 12 and 13, speak of the testimony
of slaves, and the law 14 begins to treat of
those who can or cannot be admitted as wit-
nesses m civil cases. This law shews, In a
striking manaer, how groundless is the asser-
tion, that the exclusion of affins in the Spa-
nish law, arose from a positive provision bear-
mg upon that direct point, and expressly de-
claring that affius cannot be witnesses.  This
i« the only law of the whole title, on which
the exclusion of afins as witnesses, in civil
cases, 1s grounded: tor the law 11. does hut

Vou. x. 69
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grant a privilege which may be renounced by
the witness: that law too, bears ouly upon
criminal suits.  Aud here it will not be amiss
to remark, that the Spanish legislator, after
having once laid down in the 11th law, the
principle upon which the affins are to be
cousidered in the same light as the consangi-
net, meuntions them no more eo nomine, but in-
cludes them all under the general denomina-
tion of ascendants and descendants, as may
be collected from the law itself, and from all
its commentators. The law 14, runs as fol-
lows : Padre, nin abuslo, win los otros que suben
por la lna derecha, non pueden testiguar por sus
fiyos, nan por sus nictos, ni por los otros que descien-
den dellos por essa misma lina.  Fsso mismo dezi-
mos que ninguno desios descendientes que non pue-
den testiguar, por aguellos de quien descienden.

On this law, we have the following commen-
tary from Murillo, lib. 2, n. 153. Alie preterca
sunt personee, quee pro certis personts testificars non
possunt.  Sic 1. Asccndenies masculi vel femine
in lined paiernd vel maternd, pro descendentibus in
utriique linedi, etiamsi filius sit cmansipatus, vel na-
tvralis tantdm, vel spurius, vel incestuosus, vel adop-
tivus, testificart nequeunt : neque vilricus pro pri-

#1000 : nee ¢ eontre descendentes pro-ascendentibus :
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affectionds suspictonem, a festtmonio repelluntur con- e
juges et sponst pro seipsis ad inricen ; tem con- o
cubinarius pro concubind : consangriner ot ffines
usque ad quartum gradum exclusiré. pro consangrni-
nets et affinibus @ causis crinipalibus vel civelibus
ardus.

It remains to shew how the Curia Phillippica,
with its reference to Barbosa, contradicts the
defeundant’s assertion, that it is only by ex-
press statutes that the affins are excluded,
as well as the consanguwiner. We agree with
him, that the Curia Phillippica is a practical
book, which gives the summary of the rules
on the subject, from whatever source derived:
The passage quoted from p. 86, n. 13. Ll pa-
reente hasta el quarto grado, positively indicates
the source whence it was taken: como se de-
clara en unas leyes de Partida, quoting ley. 8, 10,
et seq. usque ad 22, tit. 16, Partida 3. Now, as
I have already stated, among those laws, the
14th alone relates to ascendants and des-
cendants. in civil suits ; and as the Curia refers
to Barbosa on the subject, vof. 98,1 will now
quote his own words, of which I gave a trans-

lation in my first argument on the hill of ex-
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ceptions. Alii sunt inter quartum gradum con-
sanguinet el affines. et ideo non probuant nec fidem
merentur. (i isli testes commodwm reportent,
ut eorum filiv vel descendeates aliquando in il (re)
succedant, certum est eos non esse integrm festes.
Ratio est, quia si deponentes in casu ubi affection-
em aliguam hobent, aut eis tmminent lius vel vitu-
pertum, non probant, lirét negolam contra eos prin-
cipaliter non agatur : multo minus debext probare
elli, qui depoiunt wn casu, ex quo commodum, licét
in consequentiam, reportent ; quia illa commod affec-
tio oculos caligare creditur.

As it is seeu, the first part of this quotation
is a commentary on the word pariente ; the
second part is illustrative of these words of the
Curia: El interesado én la causa, and may be
uscful in settling the competency of Fouque
as an interested witness,

I agree with the defendant, that the words
ascendants and descendants must receive an
uniform acception throughout the Code; that
if they comprise affinity as well as consangui-
nity in the exclusion of witnesses, they must
be so understood every where. I know, that
the gentleman has pointed out the consequen-
ces as respecting successions; he now tells us

there are others no less absurd, but he forgets
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it. as it 1s 1a vain I eudeavour to find them out. =~
For I know but of three instances where those BERNA::.D& o
words are used in the Code; evidence, mar- Vianao.
riage, successions.  The consequences drawn

from the latter, I have before answered in

my first argunent on the bill of exceptions.

[ shdl only observe, that this objection is of

an old date. The Reman Digest. Ih. 22, t:t. 5,

L4, 5, exempts affins from testifying against

each other, as it does consangiiner ; and lib. 38.

it 19, [ 1, see. 7, 1t prohibits them from inter-
marrying, and lays down the principle on

which both exclusions are fouanded. Hos ilagzw

inter se, quodl affindtutls cansd parentum lbiberosnm-

que loco habentur, matrimonto copulari nefas esl.

It seems, that the consequences drawn by the
defendant as to spccessions, must even then

have been objected. For in the Justinian

Code, ib. 6, tit. 59, 1. 7, we find, that under the
emperor Diocletian, fifteen centuries ago, a

positive provision was made to settle the ob-

Jjection.  Adfinttutis jure nully successio permitti-

tur.  Iebrero in Wis Addicionada, part 1, cap. 1,

n. 169, teaches us, that this law is preserved

in Spain, and that, therefore, affinity gives

there no right to suceession. N7 da derecho @

[

bl
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la sucession de los biencs de los afines. 'This law,
standing unrepealed in this state, must silence
the objection.

As to the incompetency of Fouque trom
direct interest, I have quoted in my first argu-
ment on the bill of exceptions, the law 19, #t.
16, Partide 3, which excludes him positively,
as vendor of the slaves. Of his being the
vendor. the proofis on record. This law the
defendant has pssed unnoticed. But he has
supposed that my observation on the liability
of Fouque to the costs. was clearly an after
thought. So was his own shift of the release.
I do not know of any provision of the civil
law which admits of such a release on the
trial. It is a mere disposition of the common
law, which caunot be allowed by our courts,
except in trials by jury. Bgsides, how could
that liability be released by the defendant,
when it was still uncertain whether he would
ever be condemned to costs, and when he
had not paid them? Be itas it may, it is now
too late for him to plead this ground of de-
fence. Had he intended to make use of it, it
must have been done at the trial. His bill of
exceplions,shews that I objected to the witness
as incompetent, on account of interest: though
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it does not state on what grounds the court Easz; Il)‘isk‘;‘“-

refused to admit him. [ have proved, that ‘w .~
he 1s interested as vendor, and that as such, BE?M,-:-{.D fear
he 1s, moreover, liable to the defendant for Viaavp
the costs, in case judgment goes against him.

But, says the defendant, the costs are discre-

tional; and besides, it is by no means cer-

tain that Fouque be bound to pay them, if

the defence be unjust and unoecessary.

I own [ am at a loss to conceive on what
principle of law or equity the court could
exercise a discretion as to the costs of an ex-
pensive and tedious law-suit, in which minors
are engaged, siiice several years, for the reco-
very of their patrimony wasted by their tutor.

Aud even o' the defendant were cast, and Fou-
que was exonerated for the costs of the de-
fence as unjust and unnecessary, yet there
would still remain then a part of the costs to
which Fouque could have no objection, aud
for which he was always liable to the defen-
dant, as the latter could not avoid them.
The defendant was not the debtor of the
plaintifts, and therefore, their case did not
come within the 31st sec. of the act of Febru-
ary 10, 1813. 2 JMarti’s Dig. 196. Their
action was against the slaies, subject to their
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lien, of which he was the third possessor, and
must, therefore, be governed by art. 43, p. 160,
of our Code. Accordiug to 1, after judgment
against Fouque, they have obtained an order
of seizure on the slaves, which was potified
to the defendant; and he, though not person-
ally liable to the debt, has opposed the sei-
zure, by virtue of the art. 41, of the Code, loco
cttuto. Hence arose this action; and there-
fore, if the costs were contested, those ouly
could be so which accrued siuce his opposi-
tion. The filing of the petition cum annexis.
the order of seizure, and the notification of it
by the sherifl; to the defendant, occasioned
costs, for which Fonque will always be liable
to the defendant, who had, and could have
no other notice of the pluntifls’ claim, of
which they were not bound to make him any
other demaund. But if they are cast, they
will have no claim on Fouque, even for that
part of the costs, which therefore coustitutes
at least Lis liability to the costs of the action,
and miakes Lim an incompetent witness. Phil-

hp's Evidence, £6.

Powrer, J. A rehicaring has been granted

in this casc. nud the fiest question to he de-
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cided is. whether the father-in-law of the de- East'n District.

fendant was a competent witness on the trial
of the cause. ,

The couusel who argued this case, have
taken great pains in bringing forward every
authority which bears upon the question ; and
the court has been furnished with abundant
materials on which to form a correct judg-
ment.

After all that has been said. T think, how-
ever, it will be found that this question lies
in a narrow compass; and that it must be
decided ou the meaning which shall e attach-
ed to certain expressions used in our Code
and statutes.

It appears very satisfactorily, that in Spain,
persous standing in the relation of the present
witness. could vot testify.  Whether this was
in virtue of any expressions of their positive
laws excluding them, or whetlier it was the
consequer:ce of a system, which, acting on dif-
ferent pruiciples from our own, muliiplied ob-
jectious to the competence. and disregarded
those which go to the credit, neced not be
considered.  The first and most important
enquiry is, what change has heen iitrodaced
here ou this subject by l-gislaiive enactment ?

Vor. x. 70

Jan. 1822,
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By an act passed in the year 1805, 2 Mar-
tin’s Dig. 160, it is provided, that no free white
witness shall be disqualified from testifying
on the ground of being incompetent, unless
such witness shall, at the time of producing
him, be interested or infamous; and all other
objections shall go to the credit, not to the
competence.

This act made the father-in-law competent
to give evidence in cases similar to that now
before us. And itis animportant observation,
and one which it is necessary to bear in mind,
when we come hereafter to consider the
effect of certain expressions in our Code, that
this law did not alone enable witnesses to tes-
tify who were before excluded; but that it in-
troduced a complete change on this subject,
in our jurisprudence : expunged at once all
the minute and particular distinctions which
formerly existed, as to persons connected with
the parties in the suit, or subject to their in-
fluence; and by restricting the objections
which go to the competence, and increasing
those to the credit, established an entirely
new system as to evidence and proof.

From the passage of this law, until the pro-
tnulgation of our Code. the witness rejected
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consideration the relatiouship in which he
stood to one of the parties,and it might affect
his credit. But he was clearly competent,
and remains so, unless it has been since de-
clared by the same authority, that his testi-
mony cannot be received.

The Code, 312, art. 248, after stating who
are competent witnesses, declares that ascen-
dants caunot testify in respect to their des-
cendants, nor descendants in respect-to their
ascendants. - These expressions, it is con-
tended, exclude the father-in-law. The coun-
sel for plaintiffs supports this conclusion, by
reference to the laws of Spain; and has intro- .
duced a variety of authorities to shew, that
by its jurisprudence, expressions such as
those, include ascendants by affinity, as well
as consanguinity. He has not proved this
position satisfactorily to my mind. Admitting
that he has made it doubtful, we must then
consider, if making it so can repeal a former
law, and that too, in a case where, as far as |
can ascertain the intention and policy of the
law-maker, are directly opposed to the doc-
trine for which be contends.
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The first difliculty which suggests itself to
the miud, on the perusal of the passage cited
is, that if we adopt the construction which the
plaintiffs contend for, we affix to the word
ascendants, a forced meaning, very different
from the ordinary sense in which ma-kind
understands them: and in doing so. viol