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CASES

ARGUED AND DETERMINED

IN THE

SUPREME COURT
OF THE

STATE OF LOUISIANA.

-
EASTERN DISTRICT, FEBRUARY TERM, 1822.*

-
GIROD vs. PERRONE.I1U'S HEIRS.

ApPE.\.L from the court of the first district.

East'n Distrld,
Feb. 1822.
~

GIROD
us,

PERRONEAU'S
HEIRB.

PORTER, J. Judgment was rendered in this If nearly a

cause, 011 the 24t.h day of October, 1820; on ~r~:~ O~f~e~3.ut:e~

h 15 h f h tl in th 821 the judge certi-t e . tot e same mon 1, In t e year 1 , fy, that the re-

I . d f h di . t if d 'I cord containsthe JU ge 0 t e istrrc court certi ie t ie all the facts up-

record in the following manner-" that the ;,~;at~~: ~h:d,

foreO"oing record contains all the facts upon as 'Wellas he car~
e> no'Wsay, the cer-

which the case was tried in the first instance titieate will not
, 'enable the su-

as well as I now can sa)' except the record of prem,; court to
, examine the

the proceedings in the case of .I1zaritto vs. case.

Labiche, which were, I believe, made a part."

It is objected, that this cert.ificate does not

comply with the requisitions of the law on

this subject.

,,. Continued from the preceding volume.

VOT.. xr. 1



VAgES IN THE SUPREME COUR'.l'

East"n Disuict, This court has held, in the case of Kimbal
Feb, 1822.

~ vs. Franklin, 5 Martin, 666, that under the act
GIROD

N. of 1817 (regulating the practice of our courts)
l'ERRONEAU'S •

HEIRS. when the matters on which the cause was
tried, in the first instance, consisted of written

documents; the judge might certify, at any

time in his discretion, as long as his memory
served him.

This case is clearly distinguishable from

that just cited. The judge does not certify that
the case was tried on written documents

alone, and of course, we cannot judicially

know that it was so tried.> Again, he does

not state, positively, the record contains all

the facts, He goes no further than to de

clare, that as well as he now can say, it does
contain them all.

It has been urged, that if he had given a
certificate in the most positive terms, it would

only have been to the best of his recollection.

But in this position, I cannot agree with the

counsel; if the judge took, as it is presumed

he often dol'S. notes of the documents offered

on the trial, he could know ::IS well six month",

after j11f1::!illr'nt, as before, on what evidence it
was tried. The Vf'l'j' lallguagl' too, which the
jtHlgr; 11"1'<:;. ,,!-IP'''', lkll lw dOllhtpd-thf' (>11:-
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pressions are "as well as I now can say"- East'n District( , ' . , 'Fer". llJ2~..

if he then is not sure it contains all the mat- ....,.....~

bmi d I . h L • 1 GIRODtel'S su mitte to urn, ow can this court JC "S.
I)ERRo:'l E/\ l"h

certain of it ? /!JaR,.

However severely the decision may operate,

I think we must dismiss the appeal. It does
not appear that the cause was tried on writ

ten documents; and when it does not, the
judge has no right to certify after judgment.

If it was tried on written documents, the cer

tificate is not positive, and the result must be

the same. 9 Martin, 91. ·We have (as it was

pressed we should) surely a wish, to make our

judgments promote, and enforce justice be
tween the parties litigating; but we must never

lose sight of the limitation within which we

can indulge that desire ;-that they should be
in obedience to law.

I think the appeal should be dismissed with

costs.

MARTIN, J. I dissented from the opinion of

the court in Franklin vs. Kimbal ~. al. I still

think that it requires almost as perfect a re
collection of the facts of a case, to certify that.

all the evidence appears on the record, as to

state that evidence: and if the decision of
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East'n District. that case is to be followed it ouzht not to br-
Feb. 182Z. ' ~

~ extended to cases in which the judge quali-
GIROD fi hi ifi . h Tl1'$. ies IS cern cate, as In t e present. ie ap-

PERRONEAll'S • •
HEIRS. peal ought to be dismissed.

MATHEWS, J. I am still so fully satisfied with
the decision of the court, in the case cited,

that I concur entirely in the opinion as de
livered by judge Porter.

It is therefore ordered, adjudged and de
creed, that the appeal be dismissed with costs.

Cuvillier for the plaintiff, Porter for the de
fendants.

-
DELERY vs. MORNET.

It is. no d~- ApPEAL from the court of the parish and
fence, In a SUIt
on the part of' t fN 0 I
the Black Code, CI Y0 ew- r eans.
which forbid.

the sale of spiri- P J This act' , .' stit t d .tuous liquors to ORTER,. I .ion vas III I U e III

~~:v~:f~ncd~~~atvirtue of the 2·Hh section of the Black Code,

~~~ :e~~o ~~ob: (1 Martin's Dig. 622) which enacts that "in
a slave. toxicating liquors shall not be sold to slaves,

_without a written permission from their mas

ter. and declares that any person violating

that provision shall incur a penalty; and.

moreover, be answerable to the owner fol'
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« all damages which the master may suffer in Ea2l'n Di~lriet.
Feb. 11l22.

consequence thereof." ~

The petition alleges, that the defendant did, DE~:RY
MORNE'n

in violation of this law, sell to the slave Jasmin,

spirituous liquors, that by the use of them he

became intoxicated, and that in consequence

of said intoxication, he was drowned.

The defendant denied that he was liable,

by reason of the allegations in the petition,

and concluded his answer, by putting the

plaintiff on the strict proof of every thing ne

cessary to support his action.

There was judgment against him, and he

has appealed.

The defonoe has been presented to us in

argument under the following divisions :-
1. That it is not proved that the illegal act

complained of was done knowingly, hy the de

fendant.
2. That the evidence does not prove that

the slave became intoxicated at the house of

the defendant, and in consequence of the
spirituous liquors he drank there.

3. That the damages suffered by the mas

ter, must be the d.irect and immediate conse
quence of the intoxication of the sIa, o, and

that in the present instance. the evidence does
not establish that fact.



6

East'n Distri~t.

Feb. Hi:,!;!.

~

DEI.ERY

t"

MC'RNJilT.

CASL.::::> 1::\ THE SUPREME COURT

1. TIle C\ idcnce provcs clearly that the

defeudant sold liquor to the slave of the

plaintiff; and this is sufficient to throw the

burthen of proof on the defendant, that the

act was done innocently. 'Vere we to re

quire that the master, in an action of this

kind, should prove that the seller of liquor

knew the individual to whom he sold it was a

slave; we would require evidence, that from

the nature of the transaction, it is impossible

in many cases he could give, and defeat en

tirely the object of the statute. The general

rule is, that the burthen of proof lies on the

person who has to support his case by proof

of a fact, of which he is supposed to be cog

nizant. Phillip's Evidence, edit. 1820, 150.

Il. The principal witness swears, that he

embarked at the market-house in a pirogue,

with the slave Jasmin, and some other ne

groes; that they (the negroes) were sober

when they set off, that when they came op

posite the defendant's residence they put to

shore, went into his house, purchased liquor,

drank it, remained there a q~art.cr of an hour,

and that they began to quarrel and fight as

soon :1~ they re-embarked : that Jasmir was
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drunk and that a short time after he was East'n District., re: 18:.!Z.

drowned. This proof is satisfactory to my ...,...~

. d' h b I f DET.ERl'rnm , as It appears to aye een to t iat 0 I',.

the judge who tried the cause, that the in- MORNET.

toxication of the slave proceeded from the

liquors procured aud drank at the defendant's

shop.

Ti.e third and last point is the only one

which has presented any difficulty. The de

fendant insists that the deal h of tile slave W<lS

not the direct consequence of the intoxication,

but resulted from the act of a third party

threatening to flog him.

On this head the evidence is as follows :

J. Soule, the witness who embarked in the

pirogue with the slave Jasmin, swears, that

after they left the shop of the defendant,

and embarked Oil board the pirogue, the ne

groes b('gan to quarrel, and finally to fight:

that one of them fell twice into the river: that

he (the deponent) finding his situation a dan

.gerolls oue, called for help from a boat he

saw at some distance, and that a Mr. Lartigue

came to his assistance, and brought the pi

rogue to land. vVhen they got on shore, Mr.

Lartigue observed that lie would give them a

t1o~gillg:, and then tJlf'~Y would behave them-
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East'n District, selves On hearinz this Jasmin J' umped into
Feb. 18~2, • l:l' L'

~ the river, the witness jumped after him, but

DE~:'RY was unable to save his life. Another of the
MORl'iET. 1 I d k' d' Inegroes, w 10 was a so run ,Imme late yen-

deavoured to drown himself, but was pre

vented.

Lartigue confirms this testimony, except that

his declaration to the negroes was, that if
they did not behave themselves he would cor

rect them.

This evidence shews, in a most striking

point of view, the consequences that result

from violating a wise and salutary law, which

is founded alike on a regard for the in

terests of the master and slave. And the

judgment of this court can only enable the

defendant to discharge one of the responsi

bilities which he has incurred by this trans

gression. The defence which he sets up,

cannot, in my opinion, be sustained. The bad

conduct of the negroes in the boat, was the

result of his act: the necessity of approach

ing Lartigue was caused by it: and the justifi

able threat of correction arose from the intoxi

cation of the slaves, which we have already

seen proceeded from a fault of the defen

dant.
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The case ~ited from Taunton's Reports is East'n District.
Feb. 1822.

not law here, and the reasons given by the ~
. d h d id d . . f: t 'DELERYJU ges, w 0 eCI e It are not satis ac ory. VB.

I h h Id b MORNET.t appears very strange t at a man s ou e

excused fr0r:" the consequences of illegally

frightening the horse of a traveller, because
the driver was not skilful; when it is clear

there would not have existed a necessity for

exercising skill, had it not been for the act of
the defendant, and but for that act, no da-

mage would have been sustained.

In the ~ell known case of the throwing of a

squib, which was picked up and thrown by

two other persons before it committed the in
jury on the plaintiff, it was held that the first

thrower was responsible-tha! the new direc

tion and force flowed out of the first force,
and was not a new trespass. So here the

act of Lartigue directly flowed from the ori

ginal fault of the defendant, was occasioned

by it, and must be considered as making a
part of it.

J think that the plaintiff has made out his

case, under the law cited at the commence

me~t of this opinion, and that the judgment
of the parish court should be affirmed with
costs.

VOL. XI. 2
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East'0 District.
Feb. 1822.
~

DELERY
va.

MORNET.

CASEt; IN THE :;UPREME COURT

MARTIN, J. Nothing can b~ clearer than
the position, that a person who, in this state,
deals with a black man, exposes himself in
case of his being a slave, to all the conse
quences which follow the dealing WIthe. slave;
the presumption being, that a black man is a
slave; as -by far the greatest proportion of
persons of that colour are, in this state, held
in slavery. There would be no possibility
of punishing illegal acts relating to that spe
cies of property, if the knowlege of the actual
slavery of the negro was essentially to be
proven in the trespasser.

The liq U01' which intoxicated the slave,
having been furnished him \0 the defendant's
shop,' he mustllbe answerable for the conse-

"quences.
.'

It is.clear that the spirituous liquor which
the plaintiff's slave obtained there, was the

I>

cause of his intoxication; -as it appears in evi-
dence, that he proceeded from the shop to
the boat, and that a short time after he fell in
the water and was drowned..

It appears to me, that the drowning was
the immediate consequence of the supply of. .
spirits procured in the defendant's shop, he
must, of course, abide the consequence. J
concur in judge Porter's opinion.
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ApPEAL from the court of the first district.

MATHEWS, J. I concur with my colleagues. East'n District.
Feb. 1822..~.

It is therefore ordered, adjudged and de- • DEJ.ERY

1'8.

creed, that 'the judgment of the parish court MOR1YF.T.

be affirmed with costs.

Grymes for the plaintiff, Workman for the

tlefendant.

-
CHRETIEN VS. THE.1RD.

In an action
to obtain res cis-

P J Tl . , d sion of the sale
ORTER,. lIS action was commence to ofa slave, com-

btai " f h 1 f 1 menced withino tain reSCISSIOn 0 t e sa e 0 a negro s ave, six months from

11 d L F ld d the time of dis-
ca e a ortune, SO as a carpenter an covering the de-

.' f h ' f <!J 1500 It' II d feets, the plain-Jomer, or t e prIce O;:f) • IS a ege tiff must prove

h he j . h d ' ddi . ffi' d at what time het at e IS neit er; an III a ition, a icte obtained a

. h dh' b' d f f di , , knowlege of theWit re J itory e ects ° rsposition, a redhibitory

drunkard, run-away and thief. vim.

Prescription and a general denial are plead

by the defendant.

The district court gave judgment against

the plaintiff, and he has appealed.

The first question to be examined is that,

which the exception, as to the time of com

mencing the action presents.

The slave was sold on the 3d April, 1819.

This suit was commenced on the 14th Feb

ruary, 1820.
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East'n District.
Feb. 1822.
~

CHRETIBN
VB.

THEARD.

CASES IN THE sUrRE"ME COURT

The plaintiff' replied to the plea of pre
scription, plead by the defendant; that he
brought his action within six months from the

discovery of the vices and defects complain
ed of in the petition.

It has been strongly contested between the
parties in this cause, on whom the Lurthen of
proof lies-the plaintiff insisting that he can
not be required to prove Q' negative, oiz, that
he did not know of the existence of the-defect
anterior to a particular time; while the de-

, ,

fendant urges, that this plea Of the appellant
is an exception to the general rule, which re

quires the action to be brought within six
months from the date of the sale, and that he
who relies on an exception must establish ,it.

Partida 3, tit. 14, l. 2.

I have given to this subject a good deal of

consideration, and my opinion is with the
defendant. By our Civil Code, 358, art. 75,

it is sufficient tor the seller of a slave afflict
ed with redhibitory defects, to oppose to the
action, that it has not been commenced within
six months from the sale. And on shewing
this fact, the plaintiff' will be -barred, unless

he does away the objection, by replying that

he did not discover the vices or defects six
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months before instituting suit. As he makes East'n District.
• Feb. 1822'

the averment, I think it is his duty to prove it. ~
. . h CHRETIENCertamly I do not wish to say t at the buyer 'Cs.

THE.II.RD.
must give evidence he did not know of the

defect before a certain time; because that
would be requiring him to prove a negative,
which is impossible. But I think he should
establish, when the facts came to his know
ledge, on which he relies to shew his right of
setting aside the sale. And this he can do
without difficulty , for the witnesses who prove
the vices Oil the trial, can easily state when
they communicated them to the plaintiff If
he has received the knowlege of what the
witnesses knew, and would swear through

other sources, he could bring forward those
who gave him this information. The moment
he does this, he brings himself within the ex
ception, and if the vendor still insists the pur
chaser knew of the vice at an earlier period,
the burthen of proof is then thrown on him;

. for the buyer can do nothing more than shew

affirmatively that at a certain epoch he be
came acquainted with the fact-he cannot
prove a negative, that he did not know it soon

er.

The passage cited by the plaintiff from

1he Curia Phillippica, Redhibitoria, n. 26, is cer-
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East'n District. tainly very strong but I cannot alone on that
Feb. 13:t2. ' ,

~ authority, bring my mind to assent to the pro-
CHRETIEN • • I .. I d f h d t: d t

VB. position, t rat It IS the uty 0 t e eren an
-q'HEARD. t b f. h . b h ho support y proo, w at It e oves t e

plaintiff to allege.
If, in this case, the plaintiff had proved any

circumstance, within the six months, respect
ing the theft, I should have held it sufficient
to have thrown the burthen of proof on the
defendant, as to his knowing it sooner. But
on this point, the testimony is entirely defec
tive. The slave was bought in April. There
is evidence when the master returned to the
Attakapas, but none as to the time the slave
was sent there; of course, we have no means
of ascertaining when he committed the theft,
proved by one of the witnesses. All we know
is, that it was after he reached his master's
plantation.

In regard to the defect of the qualities of
carpenter and joiner, the plaintiff has proved
enough to shew that his action was com
menced within the time required by law.
But on the merits the evidence is so contra
dictory, that I do not feel myself authorised
to come to a different conclusion in regard to
it, from the district judge.
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The judgment of the district court should East'n Distrlct,
Feb. 1822.

be reversed, and, in my opinion, the justice ~
f h · CHRETIEN

o t e case reqUires, that there should be vs,
THEAIlD.

judgment for the defendant, as in case of a

non-suit, and that the plaintiff pay costs in

both courts.

MARTIN, J. I cannot yield to the opinion of
the author of the Curia Phillippica. The au

thorities which he cites, do not support his

conclusion.
The defendant pleaded prescription, and

the question is, who is to administer the proof

of the period at which the knowlege of the

redhibitory defects reached the vendee? I

think we ought to require from the party who

can give it. Ifhe allege that he had it not at
the time of sale, as it is clear that he had it

at the time of the inception of the suit, it can
not be difficult for him, at least, to state at

what intermediate period, and by what means

the knowlege came to him. If he establishes

any particular period-stabit presumptio donee

eontrarium probetur. If the adverse party does
not shew knowlege at an earlier period, the

prescription will be supported.

This repels the plaintiff's claim to rescis-
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East'n District. sion on the score of the slave being a thief;
Feb. 1822.

~ as to the other grounds I think the evidence
CHRETIEN •

rs, IS too weak.
THEARD. Th' d h b d de JU gement oug t to e reverse , an

ours should be a judgment of non-suit.

MATHEWS, J. I am of the same opinion.

It is therefore ordered, adjudged and de
creed, that the judgment of the district court
be annulled, avoided and reversed, and that
there be judgment for the defendant, as in
case of non-suit, and that the plaintiff pay
costs in both courts.

Derbigny for the plaintiff, .~[oreau for the
defendant.
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-

A forced su r
render cannot

PORTER, J. To the petition in this case, the be ordered, un
less the pal ty

defendants have filed a special plea, denying alleged to ?c a
ba nkrupt, IS

the right of the plaintiffs to sue. made dt'fcll'Jant
and cited as 111

The plaintiffs allege, that they arc the syn- ordinary cases.

dies of George lreimprender, and the pro-

ceedings had in the suit of St. Avid and

others against said vVeimprender, for a forced

surrender, have been produced in evidence,

to shew that they are such.
The first question to be ascertained from the

evidence thus offered is, whether the person

against whom those proceedings were had,
has been legally declared a baukrupt , if hI'

JUtS not, the plaintiffs cannot he his syndics.
VOL. xr, :~

~ASTERNDISTRICT, MARCH TERM, 1822.

- .
'WEIMPRENDER'S SYNDICS vs, WEIMPRENDER

.y J1L.

ApPEAL from the court of the first district.

East'n Distrlct
March, 13~
~

V,'EIJlIPREN

DER'S SYNDICS
rs,

WEIMPREN
DER & AL.
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East'n District. Th .. " I l f d
March, 1822. e petition IS in t le usua rorm, an prays
~v'''''''''' that a forced surrender of the property of

VVEIMPaEN- ,

DEa's SYNDICS Weimprender's father may be decreed, for
1:$.

WEIMPREN- the benefit of his creditors. But it contains
DEa& AL.

no demand that the insolvent may be made
defendant, and cited. Nor does it appear
that any citation was served on him.

'Ye are of opinion that a forced surrender
cannot be ordered, unless the party alleged
to be a bankrupt, is made defendant, and cited
as in ordinary civil actions. If this process
is necessary in any case, and the law requires

it in all others, we think it is of the first. im
portance that it should not be dispensed with

where a remedy of this kiud is asked, which
deprives a citizen of the possession of the

whole of his property.
Such would be the determination of this

court on general principles. But the law on
this subject has furnished ns with higher au
thority than any deductions of ours. Ac
cording to a provision of the Partida :~, tit. 7,

Icy. 1, in princ. citation is the root and foun

dation of every suit. The Spanish authors
say, it is required by natural as well as posi

tive law, and is the basis on which every judg

ment must rest. Curia Phillippica, P: 1, sec. 12,
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Citation, n. r, 2. 2 Febrero, p. 2, lib. 3, cap. r, E:;t\ Dlisl>~~~ct.
.iu.area, -'.4_.

sec. 3, n. ]29, and that no authority, whether ~
f I ki I I d" " h i \\'EIMPRE:V-o the mg or t 1C aw, can lspense WIt It, DE[t'S SYNDICS

or render valid those proceedings which WF.I~~REN
DlW &; At..

'Want it.

It was urged in argument, that this was a

proceeding in rem. But no authority was

produced in snpport of this position. To us

it appears, that a petition against all insolvent,

for a forced surrender, is a personal action

to obtain his property. An action given to
creditors, in consequence of certain facts

being established in relation to the conduct

of the person who owes them, or his capacity

to meet his engagements. If the debtor then

is deeply interested in the measures thus

taken against him (as it must be admitted he

is) if his reputation and his property may be

both sacrificed by an improper exercise of
the right vested in the creditor, surely every

means of defence should be afforded for his

protection, which are assured to him in any

other case by the law and the constitution.

It was next urged, that this defect is cured,

because it appears that the insolvent had

notice of the proceedings. But this, in our

opinion, is not sufficient. In an ordinary C~HW
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East'n District. it would not cure want of citation to shew
March, 1822. '
~ that the defendant knew there was a suit

WEIMPREN- d' . hi ·UT h d .
DER's SYNDICS pen mg agamst im, n e a occasion to
WEI~~REN- give this subject a very ample consideration

J>ER & AL. in the case of l)yson vs, Brandt 8r al. 9 :Martin.

497, and we there held, that appearing in

court, pleading, and contesting the cause on
other grounds than the want ofcitation, cured
a similar defect to that which exists here. In

the present case, the insolvent has not done
anyone of these acts.

Nor did the defendants acknowlege the

authority of the present syndics, ill the suit of
St. Avid &. others vs. Weimprender. In that case

the provisional syndic seized a crop of sugar.
:\ claim was filed Oil the part of M. G. and B.
Weimprender, asserting the property to be

theirs, and that Montegut had seized it, as be
longing to their father. This was nothing
more than a necessary averment, according

to the truth of the case, and cannot be taken
as an acknowlegement that any of the pro
ceedings were legal.

The judgment of the district court should

be annulled, avoided and reversed, and j udg

ment, as in case of a non-suit, be given for the
defendants. with costs in both courts.
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MATHEWS, J.* I concur in this opinion. E;':,"t·n/Distnct.
Juarc t, 1322-

It is therefore ordered, adjudged and de- w~-
d h he i d f I di DEI. S SYNDICScree , t at t e JU gment 0 t re istrict court '.'

b II d id d d d 1 \VFL'I1PREN-e annu e ,avOl e an reverse, and that DER &; AL.

there be judgment for the defendants, as 10

case of non-suit, with costs in both courts.

Hennen and Denis for the plaintiffs Duncan
and Eustis for the defendants.

-
PREVOSTY vs. NICHOLS.

ApPEAL from the court of the fourth district. Wilere a de-
[plJd;wt, in the

•• COll>,C of the
PORTER, J. ThIS is an action to recover the tr anva ct ton on

• • • which the acnou
value of servrces rendered as a physician, It is rounded, has
• • • • acted with the
IS objected by the defendant, that the plaintiffplaintiff as pos-

e • • • SeS~i111g a certain
has not produced a license authorising him character, and

• • acknowleged
to practise physic. the trtle by vir-

• • tue of which he
'Ve are of opmIOn, that where a defendant, sues, this is

• • primafacie cvi ...
in the course of the transaction on winch the dence that he is

• . l' d h d' h hi' 'ffelltitled to Sue;action IS founde , as acte WIt t e p ainti and if he is 1I0t,
" the burtheu of

as possessIng a certain character, and ac- proof is t len
• • • thrown On ths

knowleged the title by VIrtue of which he defendant.

sues, this is prima facie evidence that he is

'if. MARTIN, J. did not sit in this case, having been of

counsel in it,
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East'n District. entitled to sue' and if he is not the burthen
March, 1822. ' ,
~

PREVOSTY
va.

NICHOLS.

of proof is then thrown on the defendan1.
Phillip's Evidence, 171, (edit. 1820.) In the
present case, it is clearly established that the
plaintiff was employed as a physician, and fre
quently admitted to be' such by defendant,
and his agents; we therefore think the objec
tion taken to the defendant's right to maintain
this action, has not been sustained.

On the merits, the testimony is contradic
tory. The weight of it is, perhaps, against
the conclusions which the jury has drawn;
but it does not so preponderate on that side
as to permit us to disturb the verdict.

The judgment of the district court should
be affirmed with costs.

MARTIN, J. I concur.

MATHEWS, J. I do also.

It is therefore ordered, adjudged and de
creed, that the judgment of the district court
be affirmed with costs.

Dumou.lin for the plaintiff, Duncan for the
defendant.
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VIDJlL vs, THOMPSON.

ApPEAL from the court of the fourth distrct.

East'n District.
March, 11122.

~

VIDAL

MARTIN, J. delivered the opinion of the THO~~SON.

court.* This case is before the court on three TI ffi .
ie a davit

bills of exceptions to the opinion of the court. necessary to, hold the defen-

1. In refusing to discharge the bail of the dant to bail, ,
nluy be annexeu

defendant on the zround that the affidavit opo a supplemen-
'0 tal as well as to

the plaintiff. for the purpose of obtaining bail a.n. original pe-, , uuon

was not annexed to the original but to a sup- ~he:ever the
, obligation be

plemental petition. contracted, the
performance

2. In directinz the J' ury that the general ~ust be accor-
o ding tothe laws

Principle ofthe law of'nations " that a person of the,p~ace, where It IS to
is considered, as having contracted, in that takoebplac~.

jecuons to
Place in which he bound himself to payor the legahty 01:

, the summons 01

Perform his oblization (as laid down in 2 Hu- the jury, arc too
o , - late after thr-i:

ber. Pre. 6, I, t. 3) was repealed hy the Civil ve~dict is rer-or-
,Ie".

Code, 4, art. 10." 111m ~31
47 5~

3. In denying a new trial, on the defen- -

dant's affidavit, that the jury were not sum

moned legally; a circumstance which did not.

come to his knowlege till after the trial.

I. We think the district court was correct

in holding, that the affidavit necessary to hold

* PORTER, J. was absent through indisposition when thi

case was argued.

By a late act of the assembly, that which required the

separate opinion of each jurlgr-. in pvpr:v rase. is reppalPfI
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East'n District. the defendant to bail mav be annexed to a
l;[arch, [1J'l:2. ' J

~ supplemental as well as to an original petition.
VIDAL Th I I d disti . ffius. e aw las ma e no istinction ; It BU ces

THOllIl'SOr.-.
that it be filed with the petition. "Te have

held, that interrogatories may be filed with

a supplemental petition.

II. I do not sec, that the part of the Civil

Code quoted affects the principle cited by

Huberus. He means to say, that wherever
the obligation be contracted, the performance
must be according to the laws of the place

where it is to take place. For example, that

the days of gmce, allowed in certain places,

are to be reckoned according to jhe laws and

usages of the place, in which the bill is to be
paid, not of the place where it is drawn.

The Civil Code, in the part quoted, provides
only, that" the form and force of acts and

written instruments depend on the laws and

usages of the places where they are passed
or executed."

'Ve see nothing contradictory in the two

propositions , both may well stand together.

An instrument, as to its form and the formalities

attending its execution, must be tested by the

laws of the place where it is made; but the

laws and usages of the place where the obli-
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gation of which it is evidence is to be fulfil- East'n District.
, March, 1322-

ed, must regulate the performance. A bill, ~
drawn out of London, must be paid at the VI:S~L

THOJIlPSOJ(.
expiration of the days of grace, which the

laws and usages of that place recognise, but
need not have those stamps which are by
law required on a bill drawn there.

We think the district court erred in this
instance.

III. It was correct 10 disallowing the new
trial, on the allegation that the jury were not

properly drawn out. The objection came

too late after the verdict was received and
recorded.

It is therefore ordered, adjudged and de

creed, that the judgment of the district court
be annulled, avoided and reversed, and the
cause be remanded for trial, with directions
to the judge not to ('harge the jury-that the
principle, that a person is considered as hav
ing contracted in the place, in which he

bound himself to payor perform his obliga
tion, is repealed by the part of the Civil Code

quoted; and the costs of the appeal are to be

paid by the plaintif[

Duncan for plailltiff,Delachaise for defendant..

Vnb XL 4
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E,m~ 'District •
.March, 11522
~

BRYAN\1z;IWIFE

(;ASES IN THE SUl"PtEME COURT

BRYAN wWIFE 'VB. MOORE'S HEm..",

ApPEAL from the CO'Ul't of the third district.

11m "!li
to l;l,~U

t..~.

MOOR>E'S'IUS. MATlIEWS, .T. delivered the opinion of the

Ifaparty ,mis- court. This action was instituted in the
tate hIS tight, -

in the petitio~, eourt of nrobates of the palf'ish of Feliciana.
but offers eVI- r'
dence, which. on the part of Mrs Bryan, to obtain a parti-
clearly establish •

it, ,and the op- tion of the estate of Moore her former hus-
posite party ,

does not. object band of which she claims one half as heir.
to the evidence, '

the error is The capacity in which she may be entitled to
cured.

_Property with- any part of the property left by her former
tn the state must

be dis~ribute~, husband at his decease is clearly mistaken
according to Its' ,

laws, unless it in the petition for partition. But as the par-
be shewn that '

the court is . ties have proceeded in the investization of
bound to give b

effect to those of their rights with reference to the true capacity
another county.' .,

in which she ought to have alleged her claim.

it is considered by this court, that it would

be unjust now to dismiss the suit, especially

as this exception has never been made in

any stage of the pleadings, and as the mis
take in the allegation may be waved or cured

by the evidence in the case, according to the

] Oth lau: of the] 7th tit. and 4th book of the

JVol'issima Hecopilacion, already recognised in

the case of Cw!ti"ld 8r al. vs.•7Jfo Lau~hlill.
The heirs of Moore being dissatisfied with

the judgment of the court of probates, took

the cause up by appeal to the district court.
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wherein the judgment was reversed, and Bry- East'n District.
, March, 18'2'<1_

au and wife being. in tum, dissatisfied with ....,....,.-..."
, BRYA",&WUIll

the judgment of the latter court, appealed. IS,

T 1
. - b lVTOO.RE'E IJRS

o BUpp y a statement of facts, we are y

consent of parties, referred to the facts as-

sumed by the judge of the probate court, in

the opinion by him pronounced, and to the

testimony of J. Gray, which comes up with

the record. From these sources of inform-

ation, we discover that Moore intermarried

with the plaintitfin the Mississippi territory;

that they both had, at the time of said

marriage, property, consisting principally of

slaves: that the husband had more than the

,\ ifc; that they purchased a landed estate iu

the state of Louisiana, and removed to it;

which they afterwards sold, and bought a1W-

ther; which was also sold; that Moore died

out of this state; but that all the property,

the half of which is now claimed by the ap-

pellees, as belonging to the community of ac-

quets and gains, according to the provisions of

our laws, is found within the jurisdicticn of

this state.

Every marriage, according to our laws, su

perinduces, of right, partnership, or commu

nity of acquets and gains. Civil Code, 336~
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East'n District. art. 63. And at the time of the dissolution of
March, 1822.

~ the marriage, all effects which botn husband
BRYAN&WIFE • • d

l'S. and wife reciprocally possess, are presume
MOORR'S HRS. - • I ~ . f'common acquets or gams, un ess they satis ac-

torily prove which of said effects they brought

in marriage, or have been given them sepa

rately, or they have respectively inherited.

ld. art. 67.

The whole estate, of which a partition is

claimed by the present suit, being within the
jurisdiction of the state of Louisiana, must be

distributed as directed by its laws, unless the

evidence shew clearly that the court ought

to give effect to the laws of some other state,

and unless that law be proven, as foreigu

laws are required to be, and establishes rules

different on the subject from the lex fori.

There is not a fact established (except the

marriage of Moore, and the plaintiff, having

taken place in the Mississippi territory) which

has the least tendency to impede a full oper
ation of our laws on the case. But we are

not able to perceive, in what manner this

circumstauce can change the situation of the

parties, in relation to property acquired in

this state, and found on the dissolution of the

marriage, still under the control of its laws,
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There is nothinz 'in the evidence which East'n District.
b JHal'ch, lW2'l.

proves, that any of the effects which were ~

d b I I h 1 -I .. I BRYAN&nIrF.possesse y t ie lUS auc anc wife, are t re 1'8.

f . 1 I' b MOOllE S lIRS.separate property 0 CIt ier, as lavlllg een

brought in marriage, or acquired by a par-

ticular title, which would exclude them from

the community of gains. In a word, there is

nothing ill the whole case, which can take it

from the govcrumcnt of the law of this state;
I

according to which, it is evident, that jle
'whole estate must be considered as common

property of the husband and wife, and distri

buted, accordingly.

It is therefore ordered, adj udged and de

creed, that the judgment of the district court

be annulled, avoided and reversed, and that

the cause be remanded, with directions to the

judge of probates to proceed to a partition of

the estate, according to the laws of this state,

and that the appellees pay the costs in the

district court and the costs of this appeal.

Eustis and Colt for the plaintiff". Duncan for
the defendants,
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East'n District.
March, UI:z2.

"-" ,"'-'
SHREVE

'VS.

CA::lE::l IN THE SUPREME COURT

SHREVE VB. HIS CflEDITOBS.

ApPEAL from the court of the first district.

HIS<:R~:DITons MARTIX, J. delivered the opinion of the

The act .of court. It docs not appear that the act of
1817 (relating

to jnsoh"'nts) 1817 deprives the· applicant of any risrht
doc, not depriv e ' 0

perseus who which he had to avoid imprisonment by a SUl"-
havc not a

yeal s res!dence rend er of his property. It is true he is nrc-
ofal1yrl~t ' I

which they had eluded from claiminz an" benefit of this
before. 0 J

ac~ by its 39th section; as he has not a
year's residence in the state., But we cannot
conclude, that from the sole decla'ration of

the legislature (that persons, who have not
resided one year in the state are not to enjoy

the benefits of this act) they are to be con
sidered as deprived of a right which another

act gives them.

The act has no repealing clause. It pro
vides in the first section, that every individu

al, not yet imprisoned for debt, may avoid im

prisoument, by surrendering all his estate;
provided the surrender be made bona fide and
without fraud, agreeably to the formalities

prescribed by this act.

The second section, and the following, de
tail the formalities which everyone who

shall wish to avail himself of the benefits of

this act is to follow, and the nature of th..
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relief which a compliance with these forma- East"n District•
.March, Ill'LZ.

lities will give him a right to. ....,..,~
SHREVE

It is foreign to the question before us, t'S,

• • HIS CREDITODS
whether a person, whose residence entitles

him to avail himself of the benefit of the new

act, is deprived by it from claiming the like

benefit (or one of a similar nature) which the.

new act presents, if he had before, any other

legal mode of acquiring it. But admitting,

that as to such a persoll, the former law is re-

pealed by implication, because the act of

] 817, and the one which provided the like

relief before, cannot stand together; it does

not follow, that a person 'who, for want of re-

sidence, cannot avail himself of the Hew mode

of relief, who is mentioned in the act, or the

only part of it which declares this iucapacity,

is necessarily to be considered as bereft of

the right which he had before to the former

mode of relief under another act.

Admitting that it is inconsistent, that per

sons who have the residence required, should

avail themselves of the former act. and so it

cannot stand with the lat tel' as to them, which

consequently repeals it; the same conclu

sion does not follow as to those, whose want

f)f residr-nr:e irwaracit,ltPs them from availing
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East'n l)i,trict, themselves of the new law which in our view
.M<!'rdl, It\'2i, , ,

SHKEVE

l'lr.

IUS CREDITORS

of the question, cannot as to them, affect
the old one.

H a statute declares, that larceny shall be

punished by thirty 01' more lashes, and an

other be made, declaring that the punishment

of larceny shall be five-and-twenty lashes,
the former is repealed: for both cannot stand

together; but if~ by a clause of the latter,
slaves are declared not to be within it, surely

the former statute, though repealed as to free

pfOl'SOW", will remain in force as to slaves.

It is therefore ordered, adjudged and de

creed, that the judgment ought to be annulled,

avoided and reversed, and the case remand

ed, with directious to the judge to proceed

according to law.

Duncan for the plaintiff, Livermore for the
defendants. -

B.aLDTVIN YS. PRESTON.

lll! «uomoy ApPEAL from the court of the first district.
who undertakes
(n collect a debt

our of tho 'Ialp" "If,., J d 1', . 1 I .. f h
and make" hi, lVU,,{'I rx, • C 11 er ec t re OpUllOn 0 t e
:l.~('nt known. if> 'I'l lui titf I tl t' M l:ne;t liable rC:,. court. ,1 ie p am 11 C lurges, 13 In arc 1,

anv accident I] f d . d f hi
w!;ich happens 18~O, t 1C <. e en aut receive rom im a
ill consequence check on the bank of Kentucky, for collec
of rho agent'r:
death,
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and l:ast'n District.
March, 1822-
~

BAl.DWlli
vt.

PREIlTOJr,

tion , that he has collected its amount,

refuses to pay it over.
The defendant answered, that in March,

1820, he received from the plaintiff, a check

of the bank of Orleans, on that of Kentucky,

for six hundred dollars, for collection; that he

ad vised the plaintiff, who authorised the

money to be obtained from the bank of Or

leans, that this could not be done; whereupon

the defendant was requested to send the

check to Kentucky for collection; that he

therefore forwarded it to William Preston, a

person of good character, to whom the defen
dant entrusted his own business, and who

was named to, and approved by the plaintiff;

that the defendant heard nothing from W m.

Preston for a considerable time, when said
William wrote that sickness had hitherto pre

vented his attention to the collection of the
check; that he was on his way to Virginia,

would collect the money and deposit it in

the bank at Frankfort, which was done; that

the defendant sent his own check to Charles

'V. Taylor, to receive and forward the money;

but as it was deposited in 'Villiam Pres

ton's name, the check was not paid: that

said 'William is since dead, and the money

VOl•• XI. .5
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East'n District. still remains in the bank at Frankfort; that
~arch, 1822. ~

~ the original check being payable in Kentucky
JJAI.DWIN b k d h havi b

1'8. an notes, an sue notes avmg een
PRESTON. ived d d . d b ,M'll' Preceive an eposite y 'f I lam res-

ton; the defendant, in order to stop the un
founded complaints of the plaintiff; contrac
ted for notes of the bank of Kentucky, and
offered to pay in such notes, or to procure
them.

There was judgment for the defendant,

and the plaintiff appealed.
Fitzhugh, a witness for the defendant.

deposed, that he believes the late William
Preston received in March or April, 1820,
for collection, the check mentioned in the
petition: that the cashier of the bank of

Kentucky told him, that such a check was
handed into the bank by W. Preston, with

directions to pay the amount to his or A.
Gales' order. The witness knew William
Preston; he bore a good character, and was
trust-worthy. He was much indisposed, and

unable to attend to business in the summer
of 1H20. The witness saw the entry on the
books of the bank, relative to the check; the
monpy is still there in deposit. William Pres

ton went to Virginia, and the witness believes
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he died in the winter of 1320 or 1821.- East'n District.
, March, 182'2.

The witness has seen the defendant's letter ~
BALDWIN

and check, to Charles 'V. Taylor, who was t'8.

PRF.STON..
directed to apply the proceeds to the pay-
ment of some land in Indiana. The cashier
of the bank told witness, that the money was
not paid to Taylor, because it was deposited
in Wm. Preston's name. It is still in the bunk.

The bunk of Kentucky stopped specie
payment in January, 1820. If specie could

be recovered from the bank of Kentucky, on
the check, the witness believes it could on its

notes. The money was still· deposited in

the bank on the first of this month.
. Bingey deposed, that the plaintiff informed

him he was desirous of being informed of the

proper mode of collecting a check of the
bank of Orleans, on that of Kentucky; and
the witness recommended to him to employ
the defendant, and the plaintiff afterwards
informed him that he had done so, and the
defendant had sent the check to 'William
Preston, in Kentucky.

E. Allen deposed, that A. Gales, to whom

the check, from the hank of Orleans, was
originally payable, owed her about $400, and

she was to be paid out of the proceeds of the
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"

'East'n District. check· the plaintiff informed her he had
;March, 1tl~2. ' ,

~ employed the defendant to collect the amount
BAr.DWIN

IS. ofthe check, and that the defendant had sent
PR.ESTON. it to Wm. Preston. The plaintiff' lately told

her the defendant offered to pay in Kentucky
notes, which the witness declined receiving.

The cashier of the bank of Orleans depos
ed, that about a year ago, the defeudaut pre
sented a check of that bank, on that of Ken
tucky, originally payable to A. Gales, then
in the possession of the plaintiff. Payment
was refused, as it had not been returned with

in a reasonable time, having been drawn 18

months before-about ten days before, the
same check was presented by the plaintiff,

who said payment had been refused in Ken
tucky, on the ground of a check of the same

amount having been paid, but he believed. the

reason was, they did not wish to pay specie.
The bank of Kentucky continued to pay
specie for about a year after the check was
drawn; but a few months before the plaintiff

presented the check in New-Orleans, it was

known there, that the bank of Kentucky had

ceased to pay specie. With a great deal of
trouble Kentucky notes might be disposed

of at three per cent. discount.
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The plaintiff admitted on record that the East'n District,
, March, 1822.

check, in the petition was, on presentation, ~
b W 'll ' P ied I'd" d BALDWINY I lam reston, carrie to us ere It, an I'S.

h I " P~E8T~N.
t at t ie money is still in deposit there.

The plaintiff was aware that the defen
dant did not. undertake to collect the amount
of the note himself and the agent, he employ
ed for that purpose, was known to the plaintiff.
Untoward circumstances, not within the con
trol of the defendant, have prevented the mo

ney from coming into his hands. It is true,
he made an unsuccessful attempt to obtain

it, with the view- of its being applied to his
own concerns. This he might lawfully do,

and the moment the money would have been

in his agent's hands (Taylor's) he would have
been accountable to the plaintiff: In this,
however, he has failed, and it is admitted, that

the money is still deposited in the Kentucky
bank, as William Preston left it. Surely the
defendant has been guilty of no latches, of no
improper conduct, and the plaintiff ought not
to recover.

It is therefore ordered, adjudged and de
creed, that the judgment of the district court

be affirmed with costs.

Hennen for the plaintiff, Eustis for the de
fendant.
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Basr'n District.
JtIo,rrh, 1822.

~

THE STATE
1'8.

ORLEANSNAV.
COMPANY.

CASES IN THE SUPREME COURT

THE STJlTE vs, THE ORLEJlNS NJlVIGJl'l'ION

CO.MP.ilNY. .'

ApPEAL from the court of the first district.

See the judg- Preston, for the state. The defendants ap-
ment at a sue-
ceeding term. pear to treat this cause with contempt. It

seems as if they condescended to the form
ality of appearing here, only to see us con
demned. I know the court will entertain a
different disposition; a disposition to regard
this suit as the serious complaint of a great
many poor people, who in their hearts believe,
that an exorhitant tax is exacted from them
without the authority of law.

I must ask for the patience of the court,
and think I have a right to expect it, because
the case now to be decided, is one of no ordi ...
nary importance. The bayou St. John is the
natural highway to market, of a cotton coun
try,two hundred miles in length and breadth.
It costs that country one-fourth as much to
transport their cotton across lake Ponchar
train (a distance of thirty miles) as across
the Atlantic. The cause is, the exorl:titant
tonnage duty exacted from the vessels of
transportation.

The planters, within fifty miles.of'Madiscn-
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ville compelled by such an exaction, are East'n District,
, Marth, ll>'<!\!.

beginning to send their cotton to Mobile.- ~

II I d . h . h . N THE STATEate y rea ,WIt astonis ment, In a ew- VB.

Y k f h f h ORT.EANS NAV.
or paper, a report 0 t e commerce 0 t at l'OJ'IPANY.

city, with this country, during the last year.

Sixteen thousand balesofcotton were report-
ed to have been imported from Mohile, and

but the same quantity from New-Orleans.

Nearly as many vessels were advertised for

that port as for this. But for the tonnage

duty exacted by the Navigation Company,

almost the whole of that cotton would have.

been sold here, those vessels would have

been advertised for this port. To enrich

about thirty individuals, our cotton merchants

are sacrificed, the prosperity of our city is

sacrificed, our sources of wealth are driven

from their natural channels.

But for the tonnage-duty paid the Naviga
tion Company, lake Ponchartrain would be

covered with wealth and industry; it is now

navigated but hy a few sehooners, the owners
.and commanders of which are condemned to

poverty. I know a single schooner, of 30
tons, which paid the company fifteen hundred

dollars the last year. A steam-boat was lately

introduced on the lake to the inealeulahle
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East'n Disnict. convenience of the thousands who annually
Manh, 1822-

~ cross. She offered to compromise her ton-
THE STATE d . I . d

t'S. nage uty with the comp~lIlY, at two t iousan
ORr,RANS NAV. d 11 h r d d h

COMPANY. 0 ars a year; t ey re use ,an s e was
driven from the lake. It seems as if the ava

rice of the company emulated the folly of him

"" ho killed his goose, that laid golden eggs,
to get them all at once.

The distress in which the duty has involved

a large portion of out citizens, on the other
side of the lake, is incredible to those who
have not seen it with their own eyes. All the
profits of their labour, which ought to feed
and clothe their children are swallowed up
by the company.

There is not a man or woman in this city

who is not tributary to the company. OUf

eggs and butter at breakfast, our meats at din

ner are dearer, because there is not a vessel
'which transports them to market that is not
taxed. Fire wood is but two dollars a cord
on the bank at Madisonville, (almost within

sight of this haliin a clear day) it is seven
dollars at the basin.

If this state of things is sanctionedby law
we must submit, we must shut our ears to

t.he complaints which every breeze wafts from



OF THE STATE OF LOUISIANA. 41

the Floridas Alabama and Mississippi until East'n District.
, . '.;l1arch, W22.

legislative omnipotence affords relief: Such ~.'--
• • THE B'rATE

a state of thmgs, no dou bt, was intended by rs,

I
ORLEANS ~AV,

those who granted the charter, more per laps CO'IPANY.

for their own benefit than the public weal,
; But it often pleases a good God to confound

those rulers who use power for their own e

molument, and to protect the oppressed by
the blindness ';f their oppressors. We will

seeif we may not thank God for such protec

tion on the present occasion.

The object of the present proceeding is, to
enquire into the constitutional validity of the

charter of the Orleans Navigation Company.

The company are required by the state, to

shew by what authority they claim to be a
corporation, and to exact tolls from the citi

zens of this state, and other persons navigat

ing the waters of the bayou St. John and canal
Carondelet. They answer that on the 4th
day of March, 1804, an act was passed by the

congress of the united states, entitled, "an act
erecting Louisiana into two territories, and

providing for the temporary government there

of;" that by virtue of the powers granted hy

the 4th section of said act, the governor and

legi81ative council of the territory of Orleans
VOL XT. h
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East'n District. did, on the 3d day of July, 1805, enact a law,
.l'l1arch, 1822.

""'~ entitled," an act for improving the navigation
THE STATE. hi h

us, of the territory of Orleans," w IC act or-
ORLEANS NAV. . • d h d h h

COMPANY. gamse t e company, an gave t em t e pow-
ers and privileges which they claim and exer

cise.
The first enquiry which this answer pre

sents, is this, where did congress derive the
power of" providing for the government of the
Louisiana territory?" For, ifcongress have no
power to govern the territories of the united
states, their acts for the government thereof

are null. In the first grack ofterritorial govern

ment (which is the government in question)
the people of the territory are not represent
ed in the congress which governs them. Con

gress provides for their government, not a le

gislature of their choice, but a governor and le
gislative council appointed by the president

of the united states. The government is im

posed on the governed, without their consent;

there exists no relation between them and the

government, but obedience on their part, and

power on the part of the government. If con..

~ress possess this power, they derive it from
the constitution of the united states, because

they were createdby that constitution.
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In ascertaining whether the constitution ofEast'n District.
.J'tfarch, 1822.

the united states has given the power in ~
. . "11' 11 THE STATEquestion to congress, It WI assist us to reflect VS.

• • ORr.EANS NAV.

on the circumstances of the country prIOr to COMPANY;'

the formation of the constitution, and the cha-

t raeter of the men who formed it; for the con

stitution was but the result of that charac

ter, applied to those circumstances. Our
ancestors had just terminated the war of in

dependence. ,The great object of that war,

and which enveloped all other considerations.

was to resist the pretention of Great Britain

to govern us, as her colonies or territories, by

laws imposed without our consent. Our bill

of rights was the declaration of war. That

instrument sanctified these principles, "that

governments derive their just powers from the

consent of the governed"-that " the right of
representation, is inestimable to the people,

and formidable to tyrants only;" it denounced:

as an intolerable grievance, that '" the govern

ment of Great Britain had imposed taxes upon

us without our consent, and had declared itself

invested with power to legislate for us, in all

cases whatsoever." To combat these preten

tions, to establish these rights, our ancestors

struggled through a war of seven years. cha-
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East'n DIstrict. racterised on our side, by sufferings rarely ex
March, 1822.
"""'~ perieuced, even in revolutions. It almost Ii...

THE 'V~~ATE terally covered the land with the blood. of our
ORLEANSNAV.i'. h d h f h A h

COlllfANY. tat ers, an t e tears 0 our mot ers, t t e
close of that war, the selectest patriots who

conducted it, assembled to form a constitu
tion for the go\'ernment of the people. Is it
credible that they established, for the govern...
ment of our colonies or territories, the very

government which Great Brita~l had exercis
ed over us as her colonies, the same tyranny
they had combated, and to which they had,

by their example, instructed men to die rather
than submit? If it be found in the constitu
tion, in words that cannot be mistaken, I must
yield. But, at the same time, I would cynical
ly regard all pretentions to patriotism as hy

pocrisy, and all men as equal tyrants, when
the}' have equal power. And if the patriots of
the revolution denounced the character of
George the third, as marked by every act which

may define a tyrant; I would denounce George
Washington (God forgive the irreverence) in

the same manner. But I will prove that the

patriots who reared our conititution, did not
enzraft, on that tree of liberty, a germ of des
potism.

I look in vain tor any clause in the consti-
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tution authorisinz congress to ., provide for East'n Distrtct,
'b March, 18~2.

the government of the territories of the united "-'"'~
• TIiE ST~TF.

states." They are empowered to exercise 1'8.

I . I . "I ORJ,F.ANS NAY,
egIs ative powers over a territory ten rm es COMPANY,

square, established as the seat of government,

, and over places purchased for forts, maga

zines, arsenals, dock-yards, and other need
ful buildings; but this if! the constitutional ex

tent of their legislative powers, except, on na
tional subjects. The government of the ter

ritories is a casas omissus in the constitution.

In the magnitude and multiplicity of their

concerns, that subject did not occur to the
convention. If they had formed a perfect

constitution, providing for every case, they

would have heen gods and not men. They

provided a mode of amending its imperfec
tions, of which, the failure to provide for the

government of our territories, is one.

The only clause in the constitution of the
united states, which gives coloring to the ex

ercise of the power in question, is ill the fol

lowing words, "congress shall have power to

dispose of, and make all needful rules aIHI

regulations respecting the territory, or other

property belonging to the united states." The

terms and spirit of this clause. relate to pro-
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East'n District. perty alone and not to people. Congress
March, 1822. '
~ have power to dispose of what? Of people?

THE STATE N b f Th th ' d tvs. 0, ut 0 territory. ey are au orrse 0

ORLEANS NAV. k II dfi I I d I ti
COMPAN¥. rna e a nee u ru es an regu a IOns re-

specting the territory, or other property. The

copulation of territory with other property,

by the connective or, shews that property

alone was meant by territory, and not people.

If the convention had intended to grant to con

gress legislative powers over the people of

the territories, they would have used the

terms contained in the 16th power of con

gress, " to exercise exclusive legislative pow..

ers in all cases whatsoever," over the place

selected as the seat of governlllent. The use

of such ample terms where legislative pow

ers are granted, excludes the idea that they

were intended to be granted where no such

terms are used.

lf the convention had intended to give con

gress the power to dispose of the life and for..

tune of a single citizen, they would have said

so in unambiguous terms, they would not have

left the subject doubtful with regard to all the

people ofall our territories. I am supported in

my opinion, with regard to this clause of the

constitution, \?y the construction ofcotemporae
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neous writers. Federalist v. 1 236. Tucker's East'n District.
, , ,Mrtrch, 1822.

Blackstone, 'Vol. I, part 1, appendix, 283. ~

11 THE STATE
Congress have power ,'to make a laws rs.

h" 1 h 11 b d t: ORI.E~NS NAV.
W IC 1 S a e necessary an proper lor car- COMI'ANY.

rying into execution the powers vested in the
government of the united states." But, is

a law providing for the government of the

people of the territories of the united states,

necessary and proper for carrying into execu-

tion the power "to dispose of and make all

needful rules and regulations with regard

to the territory, or other property of the
united states?" Noone can pretend it.

they are different and unconnected sub-

jects of legislation. The power granted by

the constitution, is to admiuister and dispose

ef property; the power claimed and exercis-

ed by congress, is that of ~overning people in
all the relations ofsocial life. The one pow-

er has no relation to, or connexion with the

ether.
Is the power to govern the territories of the

united states a necessary and prop('r incident

of the power to make treaties? Then the
president and senate of the united states

should have governed Louisiana, and not con

iress. Is it a necessary and proper in(,ld~nt
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E,,,t'n District. of the power to declare war? But Louisiana
/flareh, IH'2:.!.
\J"'~ was not acquired by conquest, and surely the

THE STATE ise of h . id I . t
t'S. exercise 0 t e llICI enta power cannot eXIS ,

ORLE~NSNAV. itl t t" . i' I t I' I it
COMPANY. Wit lOU we exercise 0 t ie power 0 W lIC 1 l-

is incident. Is it a powcr necessarily inci

dental to severeignty? But the sovereignty
of congress is restricted; ,. the powers not

delegated to the united states by the constitu

tion, nor prohibited by it, to the states, are

reserved to the states respectively, or, to the
people." Now, in that constitution, no man,
not determined to find it, can discover the de

legation to the united states of power to pro

vide for the internal governmellt ofthe people

of the territories of the united states. It is

therefore reserved to the people.

The consequences of the decision, that

congress have llO power to govern the territo

ries of the united states, will be pressed on the

court as a strong argument agaillst it. The
argument ab inconocuienti can have no weight

in a question strictly of constitutional law.

The constitution must stand until every thing

cl-e tall-, It is the anchor on which every

mall ill America has cabled his life, his liber

ty. his fortune and his hopes, and woe be to

him who parts a strand of the cable. But he.
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who reflects, will see all the evil consequences E;~~~t~s~~~.t.

in the exercise of that power. The case be- '."''/~
TUE STATE

fore the court is a signal example. A part of vs.
• ORI.EAN8 NAY.

the people of our state are subjected to an ex- COMPANY.

orbitant, interminable tax, to which they never

consented by a representative in congress, be-

cause they had none, and which was not im-

posed by a local 'legislature of their choice,

but by a governor and thirteen inhabitants

of Louisiana, selected by the president of the

united states; a tax, which must necessarily

create a monied aristocracy of those who en-

joy it, because they are allowed fifty per cent

per annum, on their capital for ever; and as

necessarily condemn the subjects of it, and

their children's children, to plebian poverty.

If I am asked how are our territories to be

governed, it is not material to my argument to

answer the question; but the answer is obvi
ous-by the will of the people-because .. the

power is reserved to the people." Nothing

is easier, in the humblest state of society, than

for the people to organize a republican go

vernment, appoint their legislative, judicial

and executive officers, and in every respect

exercise and submit to a government of the

people. This is the only government consist-

r 0L. XI. 7
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I!:ast'n District. ent with the principles of liberty and the
March, 1822. '

~ spirit of our constitution; its letter authorises
THE STATE h T .

VS. no ot er, he exercise of government, over
OR1,EANS NAV. •• b h f h . d

COMPANY. our territories, y t e congress 0 t e umte
states, is therefore an unconstitutional usurpa

tion of power. The consequence is, that the
acts of congress, in the exercise of that power,
are unconstitutional and void. Under one of
these acts, the defendants claim their exist- .

ence as a corporation, and the privileges we
contest. The act itself must fall, and with it
the superstructure they have built upon it.

But if I am wrong, and the people of the
united states have delegated to congress the

power to govern the territories of the united

states, I maintain, in the next place, that con
gress cannot delegate that power to a suble
gislative body. The constitution of the united

states declares, that "all legislative power
shall be nested in a congress of the united
states." This nestedpower cannot be transfer
red by congress. Legislative power, in its
nature, is not transferable. The people have

consented to obey laws enacted by their re
presentativr-s alone.and not by any other body.

The people IUITe authorised congress to de·
clare war: ('nn ('ongrf>"l"l, without thr-ir au-
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thority delegate this power to any other le- East'n District.
, JWarch, 1822.

gislative body? Congress are impowered to """:,~
• THE STATF

impose taxes, to provide [or calling out the rs
• • ORJ,JHl\. NAV

militia of the united states; could congress COMPANY

delegate these powers to the governor and le-
, gislative council of the Michigan territory?

And would the state of New York collect a
tax, or the governors of the different states
move their militia, under the authority oflaws

passed by the legislature of that territory?
In the case of the heirs of the late governor

Claiborne, against the police jury of the par
ish of Orleans, this court intimated their opini
on, that legislative power could not be dele

gated. 7 J!'lart. Rep. 5, 6, 7. Many years ago
it was contemplated to establish a local legis
Iation for the district of Columbia, but the

opinion that congress could not delegate the

powers intrusted to them, prevailed, and the
project was abandoned. I Blackstone, vol. I,

P: 277 & 8, appendix. In fact, it is a legal and
political maxim, delegatus non potest delegare.

Congress could not therefore delegate their
powers to the governor and legislative COUll

cil of ~he territory of Orleans, and the acts of
that body, in the pretended exercise of such

delegated powers, are nullities.
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East'n District. But if I admit that congress had the powers
March, 1822. '

~ in question, and could delegate them, at all
THE STATE •

vs. events, those powers could be exercised only
Oll.LEANSNAV.. t: h .. f the uni d
. COMPANY. m conformity to t e constitution 0 t re unite

states, not in violation of it. By the 9th sec

tion of the company's charter, a tonnage duty

of one dollar per ton is imposed upon every

vessel passing in or out of the bayou St. John;

and under this authority, the company exact

a tonnage duty from the vessels of all the dif
ferent states in the union, entering the port of

the bayou St. John. But, says our constitu

tion, " no preference shall be given by any

regulation of commerce or revenue, to tho

ports of one state over those of another; nor

shall vessels bound to or from one state be ob

liged to enter, clear, or pay duties in another."

Const. U.S. art. 1, sec. 9, n. 5. This article of

the constitution expressly prohibits congress,

and (a fortiori) those to whom congress dele

gate their powers, from imposing duties on

the vessels of one state bound to the ports of
another state; and from giving in any manner,

a preference to the ports of one state over

those of another. And yet, in direct opposi

tion to this provision in the constitution, it is

pretended, that congress possessed the power,
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and have granted it throuzh a sublezislature East'n District.
,~ 0 ' March, 18Z2.

to the Navigation Company, to exact duties ~
THE STATE

from vessels bound from the other states of vs.
" • ORLE"NSNAV.

the uruon to this state; and to give a prefer- CO'IPANY.

ence to the port of the bayou St. John. over
all other ports in the union, by imposing du-
ties upon vessels entering it, which are not
imposed upon vessels entering any other port
in the union.

To avoid the force of the argument derived
from this clause of the constitution. the defen

dants have exerted every effort to prove that
the bayou St. John was not a navigable stream

at the period of the organization of the Navi
gation Company; from whence they would
conclude (to meet our argument) that the
bayou St. J ohn was not a port, and that ves
sels could not be bound to or from it at that

period. The company are estopped by their
charter, from maintaining that the bayou S1.
John was not a navigable stream at the time

it was granted. For the very clause, author
ising them to demand a tonnage duty provides.

that they may demand it when they shall hUH'

improved the navigation of the bayou, so as
to admit such and such vessels. That cannot

he improved which 00(''' not pxi,,1. If no na-
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East'n Dl:;uict' viO"able stream existed there one might be
Manh, 18~:.!. b ,

~ made, but could not be improved. And in
THE STATE ••

1'8. fact, all their testimony tended to prove the
9RI.E4l\S NAV. I' . d . f h .

COMPAn. me ioration an Improvement 0 t at naviga-

tion, not its non-existence.

The only definition I can conceive of a na

vigable water, is that which is and may be

used for navigation. The navigation may be

difficult and interrupted, on account of winds,

logs, or bars, but if the water be habitually

used for navigation, it is a navigable water.

Let us test the navigation of the bayou St.

John, at and before the organization of the

Navigation Company, by this definition. It is

matter of history, that the first settlers of

Louisiana entered the country through the

bayou 81.John, and the first settlements were

made there. In 1699, Bienville came from

Dauphin island to the bayou 51. John, and as

tradition says, eat his first dinner in Louisi

ana, on the island Bienville, so much spoken

of in the testimony. The memory of Gil.
Iaume Benite serves him forty years ago, at

which time small schooners navigated the

bayou. At and before the epoch in question,

(1805) all the witnesses concur, that from forty

to fiftv schooners navigated lake Ponchartrain;
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they traded from the bayou 81. John to Gal- East'n District.
Jll,urh, 11;:22.

vestown, Springfield, 'I'chefoncta, La Comba, """~

Bonfaea, the bay of 81. Louis, Mobile, Pensa- THE ,~.TATE

1 d A 1 h' 1 F tl I ORLF.ANS NAt".co a, an pa ae leo a. rom lese p aces COMPANY.

they brought to New-Orleans, wood, tar,

pitch, lime, provisions, and other productions

of the country, and received merchandise in

return. Those vessels experienced more dif-

ficulty from the bar outside of the bayou,

some distance in the body of the lake (cer-

tainly a navigable water) than in the bayou

itself. The water on the bar, at ordinary

tides, was about thirty inches deep; the pas-

sage was ditEcult, and large vessels were dis-

charged and re-loaded in passing over. In
high tides they sailed up to the bridge, with

their cargoes on board, and even to the basin.

Those tides are produced by the winds

tram one half of the horizon; and those winds

prevail particularly in the fall, winter, and

spl'ing, when the navigation of the bayou is

needed for commerce. The southern winds,

which produce low tides, prevail in the sum-

mer. when the vessels are laid up for want of

employment. Pierre Baum, with a schooner

drawilJg three feet water, always unloaded at

1h... basin. Vincent Rillieux's schooner. which
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East'n Di&llict. was still larger sailed into the basin after the
March, 1822. '

~ company had been organized, but before they
THE STATE h d ' d I I H' . f h

1'8. a Improve the cana . e IS certain 0 t e
ORLEANS NAV.. b h b h d f' I fi

COMPANY. time, ecause e roug t woo or tIC orts,

under the orders of general Wilkinson. All

the schooners trading on the lake, ordinarily

moored at the bayou bridge, unloaded and re

ceived their cargoes there. Vessels were

there constructed, repaired and fitted out for

sea. They were sometimes indeed, detained

for days at the bar in lake Ponchartrain, but

ordinarily voyages were as regular then as at

present. Jose Picheraca, a witness for the

company, testifies, that the Spanish govern·

ment fitted out a military expidition, in ves

sels, which sailed from the bridge. the Bar

on Carondelet ordered him, as a king's pilot,

to bring a Spanish gun-boat into the bayou,

which was done. The testimony then estab

lishes incontestibly, the navigableness of the

bayou St. John, at the period of the organiza

tion of the company. The imposition there

fore, of a duty on. the vessels of other states

entering it, was and is, an open manifest vio

lation of the article of the constitution of the

united states, which I have quoted.

'The bayou St. John was also a port of the
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united states. It was expressly constituted East'n District,
March, 1822,

such by act ofcongress, a year before the 01'- ~
.. f h N . . lit C THE STATEgamzatlOn 0 t e avigatiori ompany, see vs,

Di L ,f h TT' d S l o- 571 ORLEANS NAV.19. all'S OJ the Umte totes, eo • •J, P: . CO~IPA~Y.

The preference therefore given for or against

this port, by the imposition of duties on ves

sels entering it, which are not inv>0se~ op
vessels entering the ports of Boston, New!"'

York or Philadelphia, is in direct opposition

to the same article of the constitution of t~
united states. .

Again, congress have power "to lay and
collect taxes, duties, imposts, and excises;"

but the very clause of the constitution which

gives them that power, prescribes, that" all

duties, imposts, and excises, shall be uniform

throughout the united states." Under this ar
ticle of the constitution, congress can impose

a general, uniform duty on all vessels enteriug

all the navigable waters and ports of the

united states. But they are expressly pro

hibited from imposing a duty upon vessels

entering one navigable stream, or port, which
is not equally imposed upon all vessels, enter

ing all other navigable streams or ports. The

duty of tonnage imposed by the governor and

legislative council of the territory of Orleans,
Vot. X~ B
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};ast'n District. under the authority of conzress on vessels ell-
.Marth, W~"2. ~ ,

'..I"'~ tering the bayotSt. John, is not a uniform du-
THE STATE h h . d I . .

118. ty t rong out t e unite states. t IS Impos-
ORT.EANSNAV.,' •

COMPANY. ed particularly and exclusively on vessels en-

tering that bayou, and extends to vessels en

tering lH? other water of the united states. It
is tb£>ref"e an unconstitutional duty. In fact,."
it is of the very spirit of our government, that

congress should act upon national subjects,

'id draw upon the purse of the nation, to ef
fect the objects of their legislation. They
cannot tax particular individuals, or sections

of the country, for particular purposes.

I have so far contested the authority of

congress to impose the tonnage duty in ques
tion. But, if congress possessed the power,
and could delegate it to a sublegislature, the

next question is, did congress delegate it to

the governor and legislative council of the

territory of Orleans? They delegated" legis

lative powers to said body, to extend to all

rightful subjects of legislation; but no law
was to be valid which was inconsistent with

the constitution and laws of the united states;

and the said body was expressly prohibited

from exe:cising power over the primary dis
posal of the> soil of HlP united states." Vol. :t
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Dig. Laws of the U. S. p. 604. Now I shall E;;~:;h~~~~~t.

endeavour to shew that the powers granted by ~

I d I . I . '1 1 0 THE &rATEt ie governor an egIs ative counct , to t ie r- 1'8.

leans Navigation Company, were not" right O~~~:l\~":N:;~v,

ful subjects of legislation;" that they were
., inconsistent with the constitution and laws

ofthe united states," and that, " the soil of the
united states was primarily disposed of" to said
company.

In granting their charterto the Orleans Navi

gation Company, the governor and legislative
council of the territory ofOrleans, so far as they
disposed of the navigation of the bayou 81.John,
and the soil ofthe united states, did not legislate
upon s rightful subject of legislation. On this

part of the controversy, I maintain, that the
bayou 81. John was the public and common
property of the united states, free for the use
of all the citizens thereof; that the use of it
could not be alienated by congress, and a for

tiori could not by the territory of Orleans.

The bayou 81. John is a navigable water of
the united states, communicating with the sea.
It is a fundamental law of all nations, with

whose laws on the subject, I am acquainted,
that navigable waters are the common pro

perty of the nation, and cannot be alienated
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East'n District. by the government. Our Civil Code declares
March, 1822. '

~ that" public things are those, the property of
THE STATE • •

c.,. which belongs to a whole nation, and the use
ORLE<l.NSNAV. f h' h: II d II h b f hCOMPA.NY. 0 W IC IS a owe to ate mem ers 0 t e

nation. Ofthis kind are navigable rivers, sea

ports, roads, harbours, highways, and beds of

rivers, as long as the same is covered with

water. Thence it follows, every man has a

right freely to fish in the rivers, ports, roads,

and harbours. The use of the shores of navi

gable rivers or creeks is public. Accordingly

everyone has a right freely to bring his ships

to load there." Civil Code, p. 94, 96. The

law of Spain, on this subject, may be learned

from the 3 Partida, til. 28, lib. 6. Los rios e los

puertos e los eaminos publicospertenecen a todos los

ames eomunal-mente, en tal manera que tambien

pualen usar deltas los que son de otra tierra estraiu:

como los que moran, e biuen en aquella tierra, do

son. The law is the same in France. I re

fer the court to an ordinance, dis eaux et foret»

1669, qui accorde au Roi la proprieti de toutes

les..;Reuves et riuieres navigables. An edict gene

ral of the kingdom, 1693, commences ill these:

terms, le droit depropriett que nous aoous sur tous

Ies fleuoes et rioieres navigablis etant incontestobles.

See also Path. Traiti du droit de proprieti; n. 52,
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and Domat, /iv. 1, tit. 3, sec. 1, n. 5. The Napa- E;at;~h~~s~~.t.

leon Code, sec. 538, declares, lesjleuves et rioieres ~
. ble fl bl l ' ',7 THE STATEnavzga s ou otta es es rzvages ~c. sont constaeres 1'S.

. b . B h ORJ,EANS NAV.
comme lesdependences du domaine pu lie. y t e COllIUNY.

law of England, navigable rivers are a prero-
gative of the king. See 1 Black. Com. 264.

Lord Hale, in his tract deportibus maris, chap. 7,

quotes, as English law, this passage from

Bracton, lib. 1, chap. 12, sec. 6, quod publica sunt

omnia flumina et portus; ideoque jus piscandi om-

nibus commune est in portu et in ftuminibus. R£-

parium etiam usus publicus est jure gentium sunt

ipsius ftuminis. These are the very words in
which the Roman law is laid down in Justi-

nian's Institutes, book 2, tit. 1, sec. 2, 4. As to
the manner in which this subjeet is regarded

in the united states, I cannot quote abler and
better authority than from the pen of Mr.
.Jefferson; "as to the bed of rivers," says he,
., there can be no question, but that it belongs
purely and simply to the sovereign as the

representative and trustee of the nation.
'While it is occupied by the river, all laws, I

believe, agree in giving it to the sovereign,
not as his personal property, to become all
object of revenue or of alienation; but to be,

kept ()pen for the free 11<:(' of all tho indivi.
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East'n.Dis:rict. duals of the nation." See Hall's Law Journal
Ma rrn , )·>.tt. '

.....,~ 58, J!'. VatteZ is au author who wrote for all
THE :3T,TE •

('.'. nations. Iu a few words he developes the
o~~~~;;:;~.~Y.principles which govern this subject, which

can be defended, and which are peculiarly

applicable to the case before the court.

" The nation," says he, " being the sole mis
tress of the property in its possession, may
dispose of it as she thinks proper, alienate or

lawfully mortgage it. The prince or the su

perior of the society, whatever he is, being

naturally no more than the administrator, and

not the proprietor of the state, his authority

as sovereign, or head of the nation, does not

of itself, give him a right to alienate or dis

pose of the public property. The general
rule then is, that the superior cannot dispose

of the public property, as to its substance.

If the superior makes use of this property, the

alienation he makes of it, will be invalid, and

may, at any time, be revoked by his succes

sor or by the :gation." The author then ad
mits, that the nation may authorise its sove

reign to dispose of the public property strictly

-o called, but in the preceding paragraph

marks a strong distinction between the public

proportv of the nation, strictly so cahe~. and
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the public property for the common use of all ~"'t'n District.
JrIlI rcli, iuze,

the people thereof, and maintain, that the In Her '-"v'''''''
• THE STATE

ought not to be alienated but under the most I'S.

. . TT Z' L ,I' 1\1" ORJ.E'NS NAV.IlresslIlg eXigency. cite S Jaw oJ oITCtllOllS, CO~Il'Al\Y.

n.258.

I derive from the foregoing authorities, that

the navigable water called the bayou 81. John,
was the public property of the united states.

It was not only public property, but common

for the use of all the people ofthe united states.

The public property, stricslj so called.consists
of the national territory, which cannot be

used but by appropriation, the public vessels,

the contents of the public stores, magazines

and arsenals. This property, the people of

our nation have granted to congress the power

of alienating. Const. U. S. art. '1, sec. 3, n. 2.

The property common to all the citizens of
the nation is different. This consists of navi
gable waters, ports, harbours, &c. the value

of which consists in the common use of every

body. Property of the latter description, the

people have not authorised even congrcs~

to alienate. Could congress gmllt (hp river

Mississippi to a company; sell the port or
New-York or occlude the harbour of Ilostun?

if congress r-oukl not, it will Ilnn)l} lw pre-
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East'n District. tended, that the governor and legislative couu
March, 1822.
....,..-.,~ cil of the territory of Orleans could.

THE ~~ATE It may be said, that the bayou St. John has
ORI.EANS NAY, t b I' d btl d t f d I

COMPANY. no een a ienate , u on y a u y 0 one 0-

lar per ton, imposed in favor of the company,
on vessels entering it. If a duty of one dol
lar per ton can be laid, not in favor of the

nation, but of a company, a like duty of fifty
dollars per ton may, in principle, be equally
imposed. Such a duty would be a cOI?plete
alienation to the company, by excluding ves
sels from the bayou. The imposition of a
duty of a dollar per ton, in favor of a com
pany, is therefore so far the alienation of the
use of the property, which property is valu
able only for its use, and therefore so far a

violation of principle. It is an invalid alien
ation, because of that which congress have
no right to alienate. The free use of that
bayou is therefore still in the nation. Con
gress may impose duties on that use, but
those duties must be imposed in favor of the
nation. This is what we require; we are
sure that the nation will not demand fifty per

cent. on the benefits she confers, but only an

equivalent for them.
Rut whatever congress might do with re-
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vard to the navigable water in question the East'n District.
t".l , .March, 1822,

governor and legislative council of the terri- ~
• THE STATE

tory of Orleans could not legislate upon the rs,

. it did b I ORI.EAl\/S NAV.subject at all; because It I not e ong to COMPANY,

them, and the nation, to whom it belonged,

had not confided to them the power of mak-
ing regulations with regard to it. The

strongest advocate of the constitutional pow·

ers of that body, will agree with me that it

was provided, merely to supply the place of

a state legislature, and could not rightfully

legislate upon any subject, with respect to

which, a state legislature could not. It was

provided for the internal government of the

territory. Congress never intended to give to

that body, the right of legislating upon the

great and general concerus confided to her

by the nation. She retained the right of

exercising her powers over those concerns,
with regard to the territory of Orleans, in the
same manner that she exercised them with

regard to' the different states in the union,

Could the government of the territory have
leased the public lands, rented the maga-

zines, arsenals, and navy yards of the united
states, or chartered their ships ? If these, un..

VOJ" XI, !l
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East'n District. der the grant of conzress would not have
March, 1822. ~ ,

~ been regarded as rightful subjects of terri-
THE STATE • I I "I" h d diff

I'S. toria egIs ation, ow call we regal' I er-
ORLEANSNAV. 1 h 1"' . b f h

C91l1r.ANY. ent y tea ienation or meum ranee 0 t e
public waters of the united states.

The governor and legislative council of the
territory of Orleans then, in making so impor
tant ::1 regulation respecting the navigable
water in question, as that of imposing a duty
on the use of it, did not legislate upon a right
ful subject of legislation. They transcended
the powers granted them by congress. The
consequence results, that the duty imposed

by them is a nullity, and the exaction of it
must be prohibited.

I have said that the governor and legisla..
live council of the territory of Orleans, in im

posing the tonnage duty in question, passed a
law "inconsistent with the constitution and
laws of the united states."

1. Their act in doing so was inconsistent
with the provision of the constitution, which
gtves congress the power " to make all need
ful rules and regulations respecting the pro

perty belonging to the united states." Con. U.
S. art• .1, sec. 3. I have shewn, by authori
lies, that the navigable water in question,
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belongs to the people of the united states. East'n District;
March, 18~.

They have confided to congress "the power ~
• THE STATE

to make alJ necessary rules aud regulatIOns I'S.

. ." T b I 'd f ORJ.EANS NA",respecting It. 0 re ut t lC 1 ea 0 any COMPANY,

binding exercise of that power, hJ the go-

vernor and legislative council of the terri-

tory of Orleans. it would have been suf-

ficient to have shewn that the people of the

united states, by their constitution, had not

granted the power to that body. But when

the people of the united states, the owners of

the property, have not been silent on the sub-

ject, but have confided its regulation to ano-
ther legislative body, it dissipates every sha-

dow of pretence, for the exercise of that

power, by a legislative body, in whom that
confidence has not been placed.

2. The imposition of the duty in question,

was' inconsistent with the constitutional pow

er of congress "to regulate commerce
with foreign nations, and among the several
states." Const. U. S. art. 1, sec. 8. It is a
duty imposed on the vessels of foreign na

tions, upon the vessels of the several states
• entering a port of Louisiana. It is there

fore strictly a regulation of commerce, im

posed by a legislature, to whom the powm
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East"n District. was not confided and we ought to suppose,
March, 1822. ' .
~ in opposition to the will of congress; because,
THE STATE ., d h h. vs. the power bemg committe to t em, t ey

ORI,EANS NAV. h d h hi
COMPANY, ave not acte on t e su ject,

The exercise of power, to regulate com

merce, by two distinct legislative bodies, must
necessarily be inconsistent. Ecce signum in the

case before the court. The governor and legis-.
lativc council of the territory of Orleans, have

made a regulation of commerce as unalterable,
it is pretended, as the laws of the Medes
and Persians; and yet the constitution informs

us that congress can alter it, can regulate the

subject just as she chooses, and when I open
the laws ofthe united states, I shall shew, has

not only altered, but abolished this pretended

regulation. Even when the imposition ofany

'duties are permitted to the states, the con-

stitution has cautiously subjected the law91Jm

posing those duties, to" the revision and con
trol of congress." Const. U. S. art. 1, sec. '10.

3. The tonnage duty in question, is in

consistent with the clause in the constitution

of the united states, which declares that" no

state, without the consent of congress, shall

lay any duty of tonnage." art. 1, sec. 10. The

governor and legislative council of the terri",
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tory of Orleans have laid a duty of tonnage East'n District,
, March, 18;;!2.

in the strictest sense, and have authorised the ~
• • • THE STATE

Navigation Company to collect It. They have vs.
ORJ.EANSNAV,

declared, " that as soon as the company shall COMPANY.

have improved the navigation of the bayou
St. John, so as to admit, at low tides, vessels
drawing three feet water, from lake Ponchar-
train to the bridge, at the settlement of the
bayou, then the president and directors of the
company shall be entitled to have, ask, and

receive, from every vessel passing in or out of
said bayou, a sum not exceeding one dollar
for every ton of the admeasured burthen of
said vessel, and so in proportion for every
boat, ofa burthen of less than one ton." sec. 9,

of the charter. The next section prescribes

the mode of measuring, and ascertaining the
tonnage of vessels passing through the bayou.
A doty then has been laid upon vessels
navigating the bayou St. John, by the gover-
nor and Iegislative council of the territory

of Orleans. For reasons already urged, if
that duty cannot be imposed by a state, it

cannot be laid by a territory. On that sub-
ject, I may add, that the reason of the article
of the constitution under consideration, ap-

plies as forcibly to territories as to states.
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East'n Di~~~~rt. But, if the company should still attempt to
March,1",2.

~ shelter themselves under the letter of the
THE STATE ". dId""' bI"'. constitution, an ma ce a istinction etween

o~r;:~~I~:~~~v"its application to states and territories,

where, regarding its spirit, no distinction
exists, the shift cannot avail them at this

period. We are now a state, and no duty of
tonnage can exist in the state of Louisiana,

consistently with the constitution of the unit

ed states, without the consent of congress.

TIw duty in question is a duty of tonnage.

It is so described by the charter of the com

pany. sec. 9 &- 10. It is imposed on all ves

sels domestic and foreign. It is imposed for
a public purpose, the improvement of a na
tional navigation for external commerce. It
differs from toll!'> upon roads, bridges, and

canals; these are imposed for the internal

commerce and convenience of the states." It
is Hot a mere quantum meruit, because the

company are allowed fifty per cent. on their

capital, and the rest of the duty goes to the

state treasury. I see no solid distinction be

tween it and the ordinary duty of tonnage,

imposed by congress, on vessels using the

waters of the united states. It has been im

posed without the consent of congress, vre-

'-
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viously or subsequently given. It will not be Ea~t'n District.
Jrlart'h, 18'22.

pretended that there has been an express ,",-,~
'I'n » 3'1'A TE

consent on the part of congress. But I ,.s,

do contend, that the consent must be ex- Oi~,,~~~;~~~~"

press, or the duty is not imposed according

to law; and that, until the consent is express-

ly given, it is exacted without the authority

of law. It is expressly required by the con-

stitution. A state of inaction, where neither

assent nor dissent is given, will not satisfy this

express requisition, because, to the validity of

the duty, a state of action, a consent given, is

required. It might as well be pretended,

that an act of the senate and house of repre·

sentatives, would be binding, without the sig-

nature of the governor, or, that the consent of

the governor- might be implied, because he

did not approve or disapprove the bill. As

having a bearing on this point, I refer the

court to 1 Poth. Oblt:g. n, 11, Broguicr vs. Vil-

lere. 3 J11artin, 326 Sf 502, and the case of

Miltenberger '"5. Cannon. 10 Jllartin, 85.

The argument in opposition is this :-the

goveruor of the territory was required by

the act of congress, to report the acts of the

governor aud legislative council, to the'

president of the united stntpf'. to be hid hp-
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East'n District, fore congress which if disapproved of by
March, l822, "

~ by congress, were to have no force. It is
THE STATE id h" di d f b"', sal t IS act was not lsapprove 0 y

ORJ.EANSNAV. d h r" d
CO~lPANY, congl'ess, an t ererore, It was approve ,

and is in force. This is a non sequitur.

If the governor and legislative council had
passed an act to convert my property to your

use, to ostracise ten citizens, or decimate the
people of the state, these acts would not

have had force, nor have been executed by the
judges, although not disapproved by con
gress. It is true, that ordinary acts of legis..

lation were to have force, if not disapproved,

but not acts to the effect of which, the ex

press consent of congress was. essential, be
cause expressly required by the 'constitu

tion. If any state, at the present day, 'should

impose a tonnage duty, would the judiciary
enforce that duty until the consent of 'con

gress was expressed by an act of congress?
,:Vould they admit an implied approval and

consent of congress because it was not dis

approved? They 'would not, because they

hnd sworn to support and enforce the article

of the constitution which I have cited.

If we yield implicitly to the opinions of

~reat judges, long expressed on points di-
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tectly before them we ouzht to give equal East'n District.
'e March, 1132'2.

confidence to the opinions ofgreat legislators, ""',~

f " d hi I" I THE STATEo ten reiterate on su jects peen Jar y con- 1'8.

fi I d h TI f h
. d ORLEANS NAV.

H e to t em. lE»COngress 0 t e mute CbMPANY.

<states is the most ·~nlightened legislative

body in the world; this article of the consti

tution has been peculiarly confided to them,

and they have acted upon it under the obli

gations of an oath. If I shew, by a great

many acts of congress, that they have believ

ed, ever since the adoption of the constitu

tion, that the term tonnage duty, meant just

such a duty as that before the court, and

that such a duty could not be imposed but

by the consent of congress, expressed by an

act of congress, and that a great part of the

states, particularly those in which the con

stitution of the united states has been most

studied, and best understood, have enter
taiued the same opinion; I think this court.

cannot fail to gi\'e to the article of the con

stitution under consideration, the same con

struction.

An act of congress; approved the 26th of

April, 1816, declares" the assent of congress

to an act of the general assembly of Virginia:

entitled, an art to incorporate a compully for.
\ror., '"1. 10
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East'n District. the purpose of improving the navigation or
.'IIarch, 11l~2. I:>

~ James river, from Warwick to Rocket's land
THE STATE •

1'3. lIlg, passed the 22d of February of the same
'ORT~EANSNj\.v. "A h h fA

COMPANY. year. n act of congress, of tell t 0 u-

gust, 1790 (the year after the adoption of our

constitution) declares their consent to the

acts of several states, levying duties on the

tonnage of ships or vessels. Among others,

to an act of the state of Rhode island, entitled,

"an act to incorporate certain persons, by

the name of the River Machine Company, in

the town of Providence, and for other pur·

poses therein mentioned," and an act of

the state of Georgia, " for laying and appro

priating a duty on tonnage, for the purpose of

clearing the river Savannah, and removing

the wrecks, and other obstructions therein."

An act of congress, approved the 27th of

March, 1798, grants the consent of congress

to an act of the commonwealth of Massachu

setts, entitled, " an act to incorporate Tobias

Lord and others, for the purpose of keeping

in repair, a pier at the mouth of Kennebunk

fiver, and to grant them a duty to reimburse

the expellce of erecting the same." The act

uf ] 799, concerning q uarantiue and health

laws, contains this proviso, " that nothing
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herein shall enable any state to collect a duty East'n Distnct,
, March, 1822.

of tonnage or impost without the consent of ~

h f he . 1 h A THE STATEt e congress 0 t e unitec states t ereto." n 'tS.

f f I h f L~ b ORJ,EANS NAV.act 0 cOllgress,o t ie 28t 0 r e ruary, 1806, C(lMPAlV\',

declares, " the consent of congress to an act

of the legislature of Pennsylvania, so far as

to enable the said state to collect a duty of

four cents per ton, Oll all vessels which shall

clear out from the port of Philadelphia, for

any foreign port or place whatever, f 0 b('
expended in building piers in and otherwise

improving the navigation of the river Dela-

ware, agreeably to the intentions of said act."

For the foregoing acts of congress, I refer the

court to .!lets of Congress, 1816, p. 77, vol. 2,

Dig. Laws of United States, 181, Vol. 3, ditto,

35, 126, 7. Vol. 4, ditto, 8. And for similar

acts to vol. 2, Dig. Laws of United States, 439,

191, 2,258, 533. Vol. 3, ditto, 319,474, 586,

423, 641. Vol. 4, ditto, 686, 10, 165, 235, 348,

524; and .!lets, 1816, p. 133.

If congress had not believed their consent

necessary in these cases, they would not have

granted it; if the states had not deemed it es

sential, they would not have petitioned for it.

Such is the construction which Washington,

Adams, Jefferson. Madison. ana the great ani}
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East'n District. good men associated with them in the zoveru-
March, 1822. ~

~ ment of the nation have, under oath, given
THE STATE hi I . h . I .

vs. to t IS cause In t e constitution. t IS too
ORJ.EANS NAV,
~OMrANY. late for the defendants to expect a different

construction from this enlightened tribunal.

But the company in their answer, plead se
veral acts of congress, one of the 3d of July,

1807; another of the 18th of April, 1814; and

another of the 16th of April, 1816, which they

suppose supply the consent of congress requir
ed by the constitution. These acts grant
certain lots ofland to the Orleans Navigation
Company, and nothing more. There is still

another act which appropriates $25,000, to

assist in completing the canal from the basin
to the river. It has been argued with irresist..

able force, that these acts give no validity to.
the charter of the company, which it did not

possess before. See General Ripley's argument,

7 J~lartin, 599, 600. But be that as it may,

these acts surely do not affect the position I
have taken. My position is, that the tonnage

duty imposed in favour of the company, on

vessels entering the bayou 81. John, has never

been consented to by congress, and therefore,
that the exaction of it violates the constitu

tion of the. united states. It is answered, that
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congress have siven their consent to said East'n District,
b March,1822.

tonnage duty, 'because they have given the """",-...."
O I N · · C' I d d ff THE STATEr eans avigation ompany an ,an 0 er- 'V$.

d h Th I
· d ORI.E,U·S NAV.

e t em money. e conc USlOn oes not COMPANY.

follow from the premises. The Orleans Navi-

gation Company may be constitutionally or-
ganized, and possess a great many constitu-
tional powers. But one power which it.
claims (that of exacting a duty from vessels
entering the bayou St. John, a navigable wa-

ter, belonging to the united states) is, without
the consent of congress, unconstitutional and
void. Still in the exercise of its constitu-
tional powers, it commands the interests and

the affections of the government. It purports
to be a company "for improving the inland
navigation of the territory." The great im

provement in contemp~~tion, is the connec-
tion of the lakes with the river by a canal.
This is an object of immense public impor-

tance for the defence and commerce of the

country. To effect it, congress granted to
the company the land on which the canal is
to be constructed, other lots, and offer them

money. 'What is the effect of these grants?
Merely, one would think, that the company

had obtained from congress, gratuitously, a
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Ea~t'n District. valuable strip of land, in the rear of, and run
March, 1822.

"""'.--. ing through this city. This little grant was
THE STAT~ h h I bi b 1.":vs. t e woe su ject matter erore congress.

ORJ,EANSNAV'N t ber i th t b dv i . d th t h
COMPANY. 0 a mem er In a 0 y nnagme a e

was legislating upon any other subject than a
small strip of public land, which it was repre
sented, might be converted to public utility.
But no, say the Navigation Company, we
have circumvented congress. They thought
they were granting us from their immense
territories, a bagatelle of land, a mite from
their treasury, because that was all we asked.
But they have granted us what we did not
petition for, By these acts, they have granted
us, although they did not know it, their all
important consent to the interminable exac
tion by us, of a high duty of tonnage on the
vessels of a large portion of their fellow-citi
z-ens, sailing on a navigable water of the united
states. Such are the preposterous preten
tions and arguments by which the company
support their right to an oppressive .and

ceaseless extortion. In those acts which I
have cited to the court, in which congress
have expressly given their consent to ton
nage duties imposed by the states, they have
cautiously limited the existence of their as-
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sent to short periods' but here it is pretend- East'n Disn ict.
, ~Iarch, ] 13:.!:.!.

ed, that by mere implication they have given ~
. 'II' , bl THE STATE
It I imita y. rs,

e h i' h ' h I Onl,EANS NAV.ongress, t ererore, ave neit er express y COMU.NY.

nor impliedly given their consent to the im-

position and exaction of the duty of tonnage

in question. But they have not been silent

on the subject, they have prohibited its exis-

tence by two acts of congress, before its im-

position, and three since, By an act of con-

gress, of the 27th of March, 1804, about a

year before the imposition of the tonnage

duty in question, on vessels navigating a na-

vigable water within the territory of the unit-

ed states, south of the state of Tennessee; it

was declared, " that all navigable rivers

within the territory ofthe united states, south

of the state of Tennessee, shall be deemed to

be, and -remain public highways," Iilgersol's

Dig. 505. By another act of congress, pass-

ed the 2d of March, 1805, and which must

have been published ill Louisiana, just about

the time the governor and his " thirteen dis-

creet inhabitants" were in divan, to impose

the duty in question, (July 5th, 1805) it was

declared, " that the inhabitants of the Orlean,"

territory, shall be entitkd to. and p.njl)'i all.
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East'n District. the rights, privileges, and advantazes secured
~~1~ e 0

~ by the ordinance for the government of the
THE STATE • fl.' d h t:

VS. territory 0 the umte states, nort -west 01

ORLEANS NAV. I . Oh'" ;] T • ,., "u:rl
COlllUNY. t ie nver 10. 1 Juartln, 110. H rat were

those rights, privileges, and advantages? That

" the navigable waters leading into the Mis

sissippi and 81. Lawrence, and the carrying

places between the same," (that is, as ap

plied to another territory, navigable waters

generally) "shall be common highways, and

forever free, as well to the inbabitants of the

said territory, as to the citizens of the united

states, and those of any other states that may

be admitted into the confederacy, without an,.

tax, impost, or duty therefor." I .lJ'lartin, 196.

Congress thus sufficiently manifested their

dissent from the imposition of the duty in

question, by prohibiting it in anticipation; and

the continuance of that dissent, must be pre

sumed, until their express consent be given.

And I derive from the latter act of

congress, a conclusive argument against the

duty. It was the supreme law of the land,

exempting the use of the bayou 81. John from

duty. But, the governor and legislative

council of the territory, imposed the tonnage

duty in question, on that usc, in direct viola-
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tion of the restriction of their powers to East'n District.
, March,1322.

pass no act "inconsiRtent with the constitu- ~
• • THE STATE

bon and laws of the united states." VI,

f .. hei ORJ.IUNS NA\"Congress so far rom glvwg t err assent to COMPAU.

this duty, have, since its imposition, passed
three acts inconsistent with its exaction. By
an act of the 10th of March, 1812, it is de-
clared, that" all navigable rivers and waters,
in the territories of Orleans and Louisiana,
shall be, and forever remain, public high-
ways." lng. Dig. 523. By an act of the 20th
of February, 18Il, to enable people of the
territory of Orleans, to form a constitution
and state government, it is declared" that the
river Mississippi, and the navigable rivers
and waters leading into the same, or into the

the gulph of Mexico, shall be common high-
ways, and forever free, as well to the inhabi-
tants of said state, as to other citizens of the
united states, without any tax, duty, or toll
therefor, imposed by the said state." Dig.
L. U. States vol. 4, 329. By the act for the ad-
mission of Louisiana into the union, it is de-
clared, "that it shall be taken as a condition,

upon which, the said state is incorporated in
the union, that the river Mississippi,' and the
navigable rivers and waters leading into the

VOL. XI. 11
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East'n District. same and into the gulf of Mexico shaJl be
March, 1822. ' ,

~ common highways, and forever free, as well
THE STATE he j h bi f he said hvs. to t e In a itants 0 t e sal state, as to t e

tlRLIHNS NAV." h bi f h d h ..
COMPANY. In a itants 0 ot er states, an t e territories

of the united states, without any tax, duty,

impost, or toll therefor, imposed by the said
state, and that the above conditions shall be
considered, deemed and taken, fundamental
conditions and terms, upon which the said

state is incorporated in the union." Dig. L.
U. States, ool. 4, 402.

From the latter act, I derive, of all others,
the most serious argument against the exaction
ofthe tonnage duty in question. By it congress

have declared (and our state, by its incorpo
ration in the union, have agreed to the decla
ration) that they have never relinquished the
sovereignty of the bayou St. John, nor con
sented to any duty of tonnage imposed on
vessels using it; and that Louisiana is a state,
only on the fundamental condition, that the
said navigable water shall forever remain
free to every body, without any duty imposed
hy the said state. If the duty in question,
had been constitutionally imposed, if the
charter of the company were perfectly unob

jectionable, if no one could have said a word
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against either under the territorial govern- East'u District,
, March, 1822.

ment, this compact between congress and the ~

d h fL
.. d THE STATE

state, an t e people 0 OUISJana, put an cn ,·S.

h h far as i . I h d ORT.F.ANSNA\.to t at c arter, so ar as It ImpOSe( t at uty. COMPHY.

In doing this, congress, our state and peo-
ple, may have acted with great injustice
to tIN' late territory of Orleans, and. the Navi-
gation Company incorporated by it. But the
act is done, and cannot now be revoked. YVf~

cannot give up our state sovereignty, and WI'

hold it only on condition that no person
shall pay for using the bayou 81. .John. Those
who are injured, can only petition our legis-
lature and congress, for redress. This court

.holds its authority under the constitution and

laws of the state of Louisiana; and has
sworn to support them, and the constitu
tion and laws of the united states. It is a
fundamental law of the relation existing be
tween these two powers, that the navigable
water, called the bayou 81. John, shall be
free to the citizens of the united states, and of
this state, without any tax, duty, impost, or toll:
One of those powers, the folate, under which
you hold authority, now calls upon you to
protect the citizens of this state; and all oth

ers, in the rights guaranteed to them by thas
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East'n District. fundamental law. You must do it by the
March, 1822. '

~ sacred solemnity of an oath.
THE STATE Thi h ' ion of I'vs. IS IS t e true exposrtion 0 our re ation

ORLEANS NAV. • h h . d N c h ibbl
COMPANY, Wit t e umte states. ow ror t e qUI es

of the company. It will be said, the compact
guaranteed the citizens against a duty impos
ed by the state, but the duty of tonnage in
question, was imposed by a territory. The
answers are numerous : I will trouble the
court with but one. I answer, that no laws
exist in this state, but by authority of the
state; none can be carried into effect but by
officers appointed by the state. The territory
of Orleans, its authority and laws, expired
with the formation of our constitution. By a

clause in that constitution, all laws in force in
the territory, not, inconsistent with the con
stitution, were retained in full effect. sec. 4,

Sched. Const. Ifthe duty exists, it was revived
by this clause, and was therefore imposed
by the state, not the territory. By this clause
most of the laws of the territory were re ..
enacted, and put in force throughout the
state of Louisiana. Some were not re-enac

ted but expired. Among these, was that part
of the act organizing the Navigation Compa

ny, which imposed a duty on persons naviga-
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ting the bayou St. John at this period cer- East'n District,
, March, 1822-

tainly a navigable stream. Because the act ~
, THE STATE

of congress, for the purpose of enablmg us to t",

I' •• d h dORT'EANsNAV~rorm a .constitution an state government, a COMPAlVY•.

required, as the basis of our constitution and
state government, that the bayou should be a
common highway, and forever free to the citi-
zens of the united states, and others, without
any tax, duty, impost, or toll therefor imposed
by the state. Now the constitution, formed on
this basis, could not revive and re-enact a

law, exactly repugnant to it,. a law imposing
the duty prohibited.

But again, the act of congress speaks of navi

gable waters "leadz'ng to the gulph ofMexico."

An able advocate of the company, maintained
strenuously (because he had noother r.urce)
that the bayou S1. John did not lead into lake
Ponchartrain; but on the contrary, made from

it, and of course, run up the Mississippi, to
the place where we have ordinarily supposed

it headed, (see the argument, 7 Martin, 623.)

This almost equalled the imagination of a

Virginia poet, who among other flights of fan

cy, sung:-

., Up Shochoc hill the shies of burthen. steer."
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East'n District. But even this resource did not meet the law'
March, 1822. '

~~ for as a road may lead up or down hill, to a
THE STATE •

rs, gIven place, so the bayou St. John, whether
Onr.EANS :'olAV. • d' I I d'

COMI'ANl'. It run up stream or own, mig it ea Its na-
vigator to the gulf of Mexico. The same
advocate was not more at a loss here. The
bayou St. John leads to lake Ponchartrain,
the lake to the Rigolets, and the Rigolets to
the gulf of Mexico; and therefore he is en

titled to fifty per cent. per annum, on his ca
pital, out of the pockets of poor people. Quod

erat demonstrandum:

It has been suggested by the court, that if
the Navigation Company acquired the right
to exaet the tonnage duty in question, they
were protected in the enjoyment of that right,
even .inst the power of congress, by the
third article of our treaty with France, and
which is sanctioned by the- fourth and fifth
articles of the amendments of our constitu
tion: The- treaty provides, that the inhabi
tants of the ceded territory shall be protect
ed in the free enjoyment of their property,
and those articles of our constitution gene
rally, that the people shall be secure in their
property, and that the same " shall not be

taken for public use without just compensa-
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tion," We are not claiminz the vested pro- East'n District.
I:) March, 11.1:.12-

perty of the company. Let them keep that, ~

d .. h . f h . . THE STA.TEan use It 10 t e exercise 0 t elf constitu- cs.

. 1 W . I' . I ORI,EA.NS NAV.tiona powers. e are contestmg t ierr rIg It COMl'Ali'Y.

to demand property, or which is the same

thing. money from us. They pretend con-

gl'ess have granted them a right to demand a

tonnage duty from us. If congress have, it is

a right granted upon the intrinsic condition,

that congress has the great power of rescind-

ing it when they may think the public good

requires it. "A corporation legally estab-

lished, may be dissolved by an act of the le

gislature, if they deem it necessary or conve-

nient to the public interest, in all cases in

which the existence of said corporation is

not warranted by treaties." Civil Code, 92,

art. 22. This provision of the Code was but

the ancient law of the land, and the excep-

tion in favor of corporations g"uarantced by

treaties, is not applicable to the corporation

before the court, inasmuch as their charter

was granted subsequently to the treaty men-

tioned. Even if a state be restrained by the

constitution of the united states from dissolv-

ing a charter, congress are not. COli. D: 8. art,

1, sec. 10, n. 1. The parliament of Gl'P-at Bri-
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East'n District. tain possessed this power. 4 Wheaton's Rep.
March, 1822-

~ 643. They rescinded the charter of the East
THE STATE •

VB. India Company. The measure was advocat-
QRLEANS NAV. •

CQl\IPA1fY. ed by Burke, Fox and Sheridan , by the ta-

lents of that nation, and opposed by its wealth,

which finally prevailed. Congress are as om

nipotent here, with regard to subjects confided

to them, as parliament in Great Britain. The

company, therefore, possessed the right of

demanding the toll in question, upon this

legal condition, that it was defeasable at the

will of congress. If the permission to demand

the duty has ever been given, by the act ad
mitting" us into the union, it" has been taken

away. The permission to demand the ton

nage duty in question, cannot, therefore, be

considered property to which the treaty and

amendments to the constitution are applica

hle. If it be so regarded, the argument is a

two-edged sword ;_ it cuts more in our favoe
than against ns, If the right to demand a

duty of those nayigating the bayou, is such

property as might be protected hy the treaty

;l no COB';;! itution, the pre-existing right of the

inhabitants (If the cederl territory, and the

citizens of thf' united states, to navigate the

bayou free of toll, was equally a property
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which the treaty and constitution sanctified to East'n District.
March, 1B22.

them. The grant to the company of the right ~
• • THE STATE

to demand toll from them for that navigation, vs.

. . f h b ki ORLEANS NAV.was an invasion 0 t at property, y ta mg COMPANY,

it entirely from them. The toll is imposed on

vessels of one ton burthen and less. The evi-

dence shews, that the improvement of the

bayou could be of no value to them, and even

to much larger vessels. The property of the

owners of them, therefore, has been " taken

for public use, without just compensation."

The governor and legislative council of the

territory of Orleans, were expressly prohibit

ed by the act of congress, creating them, from

" the primary disposal of the soil of the united

states." The soil on which the canal Caron

delet has been dug, from the bayou to the

basin, belonged to the united states at the

time the Navigation Company was organized.

Several of the witnesses prove, that it was

dug by the baron Carondelet, for a public

highway. "The soil of a highway is public

property." Renthorp vs. Bourg. 4 JJlartin,,_
tr

97. The soil of the canal, therefore, belong-

ed to the king of Spain, and the united states,

as his successors, have only to establish his

title, in order to shew title in themselves, un-

VOL. Xl. 12
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Ellst'n District. til a grant from them is produced. See Mo~
March, H122.

~ reau St Carleton's translation, Part. 1st vol. 183.
THE STATE d . Th

vs. An also 4th col. Dt~. L. U. S. 112,361. e
()RLEANS NAV. <: he uni

COMPANY. company shew no grant from t e united states,
because they have none. They claim the
soil of the canal, under their act of incorpo
ration. But the governor and legislative

council had no right to grant that soil to them.
In doing so, they transcended their powers,

and the grant is void. Indeed, if the gover
nor and legislative council could have dispos
ed of the soil of the united states, the com
pany have not acquired a title to it in the

mode pointed out by the legislature in the
7th section of their charter.

But the company contend, that the act un
der which they claim, was reported to con
gress, and was not disapproved. On the con

trary, congress granted them other lots of
land; their title to the soil in question is

therefore clear. I answer, that congress

sufficiently disapproved the act, by expressly
prohibiting it. The reasoning of the compa
ny familiarly illustrated, would be laughed at.
My neighbour grants Tom Stiles five hundred
acres of land, which belong to me. I did not
authorise him; on thp contrary, T expressly
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Prohibited him from doinz so in the pres- East'n Djstrict.
o ' March, 1822.

ence of Stiles. The grant is, however, repor- ~
, THE STATE

ted to me; 1 say nothing : on the contrary, H.

I • I' S 'I h d d fORLEANS NAV.at terwarc s gIve. ti es one un re acres 0 COMl'A"lY.

land. 'Vhat is the consequence? One would

think simply, that Stiles was the proprietor of

one hundred acres ofland. 0 no, says Stiles,

you knew what your neighbour did, yon kept

silence; nay, you afterwards ga\'e me one

hundred acres; you have therefore clearly

given me also the five hundred acres.

Quid rides, (I might say to anyone of the com-

pany, for there is not one of them that would

not laugh at such logic.)

Quid rides? mutato nomine, de te Fabula narratur,

It is then clear, that the soil on which the
canal is dug remained in the united states. If

the title were now litigated, between a grantee

of the united states and the company, (and
this is the test) there is not a judge in the

world but would decide in favor of the

grantee. The lands of the united states are

conveyed by grants, in pursuance of acts of

congress, expressly authorising them. The

one party could shew a grant, the other could

not. The canal Carondelet then, "till be-
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East'n District, longs to the united states The consequence
March, Hl22. •

~ is necessary, that all the citizens of the uni
THE STATJ;

vs.. ted states have a right of way through the
ORI.EANS NAV,

. CPMPANl", canal, free of duty; because all the citizens

of the united states have a free and common

right of passage over the water, and unappro
priated soil of the united states. No person
has a right to hinder or incumber their pas

sage, but by authority of congress. Congress

have granted no such authority; on the
contrary, they have prohibited the private
appropriation of the public land and water:

by many acts of congress.
But the company mantain, that the state

has no right to question their title to the

property, on the ground that it belongs to the
united states. They are mistaken, we have
this right The 3d law, 32d title, 3d Partulos,

declares, that any individual may forbid
another from erecting new works on public

places: Para si comencando algun orne a labrar

algun edijicio de nuevo en la plafa 0 en la calle 0

exido comunal de algun lugar, sin ortogamiento

del Rey 0 del concejo en Cll,YO suelo 10 jiziesse,

estonce cado uno de aquel pueblo le puede »edar,

que tlexe de labrar en aquellalabor. The 9th law

prescribes the proceedings before the judge.in
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case he that is forbidden does not desist. The East'n Disn ict,
March, }:'>22.

plaintiff, to succeed, must shew that the place ...,.....~
THE STATE

is public, the defendant, that it is private. vs.
ORJ,EANS NAv,

The plaintiff therefore, contests the defen- COMPANY.

dant's title, on the ground that the title is in
the public, the very case before the court.

Now, if we may contest the right to erect the
new works, to construct the canal, on the
ground that the place is public, it is very
clear, that we may, on the same ground, con-

test their right to demand toll of us, in conse-

quence of the construction of those works.
This is plain reason. We all have a right of
passage over the land of the united states,

while it remains public. If anyone impede
that right, may we not ask, have you a grant,

is it private property, and no longer public?
If I am charged to pay you twenty pounds
when }OOu are of age, if the money is demand-
ed, may I not ask are you twenty-one?

The canal Carondelet is therefore a public
highway of the united states, because it is
proved by the witnesses, to have been a pub

lic highway of the king of Spain. It has never
been legally alienated as to its substance or

use. It is therefore free for the use of all

the citizens of tho united states, without any



g,t CASFS IN THE SUPREME COUR'!'

East'n District. toll. The state demands of this court to pro
March, 1HZ:.!.

-.' .-- tect her citizens in the enjoymeut of this use.
T!-'E ~TATE If h h . h f I

IS. t e charter of t e company was rIg t u -
ORI.E"NS NAv' l d d b h If f h

COIIU'AN~. Ygraute • we conten ,on e a 0 testate,
that it has b 'en forfeited by the nonfeasance
of the company. in not completing the naviga
tion from the bayou 81. John to the Missis
sippi river. "A community or corporation,
legally established, may be dissolved by the
forfeiture of their charter, when the commu
nity or corporation abuses their privileges,
or refuse to accomplish the conditions on
which such privileges were granted, in which
case, the corporation becomes null and void
by the effect of the violation of the conditions
of the act of incorporation. Civ. Code, 92, art.

22. An attentive perusal of the 9th section
of the act organizing the company, will con
vince any person that it was the intention of
the government, in granting the charter, to
have the navigation completed from the bayou
to the Mississippi. The canal from the bay
ou 81. John to the river, is the only canal
specially pointed out by the legislature. All ..
other improvements, were, by the terms of'the
charter, left to the discretion of the company.

It was optional with them to make the im-
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provements or not and the emoluments to be Ea<t'n District.
, }florl'h, I ll22.

received were conditional. But with regard ",",,---
hi I hI' dId if THE ST,\TEto t IS cana , t e egIslature ec are ,not t , !'S.

ORI,EANS NAV.
but when the company shall have made such COMPAlliY.

and such parts; and finally," when the commu-

nication between the said navigation and the

river Mississippi shall be made complete," they

shall be entitled to proportional tolls. The

legislature, therefore intended, that the work

should be made complete, and the company,

by accepting the charter, acceded to that in-

tention.

The completion of the work by the com

pany, was therefore a matter of compact be

tween the parties. The government has an

immense interest in the completion of the

navigation. If it had been complete at the

time of the late invasion, our gun-boats might

have been saved, and the British army

destroyed. The state has strictly a pecuniary

interest. If the navigation were complete,

the revenue from it would be greatly enhanc

ed. The surplus, beyond fifty per cr-nt. on

the capital stock of the company, is reserved

to the state. There is a compact then, that

the work shall be completed by the comp:Uly,

and the g;oVerJImcllt, who haw' grantt'd immu-
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East'n District. niries to the company on this condition arc
March, 1822. ' ,

~ and were, interested to the last degree, that.
THE STATE. h ld bId . h he Ieast nossit's. It s ou e comp ete WIt t e east POSS1-

ORJ.EANS NAV. bl d I Wh . h h II b II d
COMPANY. e e ay. at time t en s a e a owe

for its completion, in as much as none has

been specified in the contract? In the most

ordinary contract, without a limitation, as to

the time for performance, a reasonable time

must be allowed, because that is the pre

sumed intention of the parties. The ~ame

rule must be applied to the present case. If
then, we shew that the company have had the

means, since the year 1816, of finishing the

work from the basin to the river, and have not

yet commenced it, surely the court will think

it now time that the state should receive back

those powers and privileges, which were grant

ed only in consideration of the advantages she

expected from the completion of the work.
•In 1816, the canal was completed to the

basin. The company were not in debt, as
their books, before the court, shew. They

then commenced receiving tolls on vessels

arriving at the hasin, which have yielded them

large dividends ever since. Those tolls

alone would have enabled them to com

mence thp canal from thr- basin to thp ri\,pr'.
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But that same year they sold lots as the evi- East'" District.
, March, 18ZZ.

denee shews, to the amountofS98,000; besides ~
• THE STATE

which, congress had appropnated $25,000 t's.
• ORLEANS NAV.

for the particular purpose of completing the COMPANY.

canal. 'Vith these sums, they might before

this time, have finished the canal, and yet,

regardless of the spirit of their contract, of

the interest of the united states, and of the

state who have granted them a charter fool-

ishly liberal, thoughtful only of their own
pockets, they have HOt yet commenced the

canal, which should have been finished. If
ever a contract was annulled on the demand

of one party, for non-performance by the

other, the state is entitled to that relief, with

regard to the contract before the court.

It will be urged, that the charter of the

company has been acquiesced in seventeen

years, by those who were interested to oppose
it; that the national and state legislatures have

passed many acts respecting it; that it has

prosecuted and defended suits in our courts,

without the constitutionality of its powers be

ing questioned; that opposition to its powers,

has not been made until the company have

expended large sums of money for the public

benefit, which it will loose if it he successful.
VOL. xr. l:i



C.\.~ES L\ THE SLPKELHE COURT

Easr'n District, From these sources, an arzument will be de-
.~arch, Ifl22.. 0

~ rived in favor of the powers of the company
THE STATE • It·" 'II L id d hvs, communis error acztJIlS, It WI ue Sal ,an t e

ORLEANSNAV, fR d B 'll . 71.'1' "R 7
COMPANY. case 0 0 gel's VS. ei cr. 3 Jtiartui S ep.3 1,

Stewart vs. Laird, 1 Crunch; 309, and M'Cul

lough YS. the Bank of Maryland, will be cited in

support of the argument. It is an argument
which has weight, and requires refutation,

and the circumstances on which it is founded.

explanation.

The people peculiarly interested to oppose

the impositions of the company, have but very
lately obtained a voice in our legislature. In
J312, they were annexed to the state. The

war continued until 1815, during which time

they brought but little cotton to market, be
cause it was valueless. Since that period

their complaints have been incessant and loud.

And since the year 1816, when the sufferers

brought their first crop to market, and began

to complain, I recollect no act of congress,

nor of the state legislature, respecting the
company, but that before the court, which

calls them to account. They have since ".

appeared in two suits only, the one with
Delacroix, in which they were compelled

by this court to do that justice which they
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refused and to which every private company East'n District.
, March, 1822.

would have been compelled, and the suit ....,..~

. h h I .11 to . hi I I 0 THE STATEWIt t e sc WOller me ta, III W IC 1 t rei I' 1"'.

Odd II f h ORLEANS NA"pretention to eman to rom er, was SUC- COMPANY

cessfully resisted, and the constitutionality

of the demand seriously questioned. 'I'he

acts of congress, and of the state legisla-

ture, in favor of the compalJy, previously to

that period, were passed, because no person

was interested to oppose them. If those who

are substantially my clients on this occasion,

had had that interest, they had no voice in the

national or state legislature. In passing those

acts, therefore, in favor of the company, the

eagle eye of interest did not examine tho

detail of the charter. It imported to be a

charter for the improvement of internal navi-

gation. That was an object worthy of favor.

and received it abundantly. But it was not

particularly observed, that it was to be par-

tially effected by the imposition of an uncon-

stitutional duty.

The maxim on which this argument is found

ed, cornrnunis error fucit jus, cannot be law in

the sense in which it is applied. It is true,

long usage on indifferent subjects, may grow

into law, but errol' is always error, and a great
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East'n District. deal of error may do a zreat deal of wronz,
March, 1822. b 0

~ but can never make right. That the com-
THE STATE h d . 1

'Vs. pany ave exacte money, WIt rout the au-
ORLEANS NAV. hori fIt'

COMPANY. t ority 0 aw, seven een years past, IS no
reason why they should continue to exact it

seventeen years to come. They have exact

ed a tax seventeen years without law, because

the voice of the poor they have oppressed,
has not, until now, been heard by the drowsy

justice of the country. It is time that justice

sh~uld sleep no longer.

The alarm of the defendants, lest they

should be ruined by the loss of the capital

they have expended for the public good, is

more sounded than felt. The great and

generous state of Louisiana, has never suf

fered the services of a single individual to

pass unrewarded. She will never. In the

exercise of her generosity, she is prosecuting

this suit for the protection of her weak citi

zens against the extortions of the strong. If

the latter have" done the state some service,"

they may rely with unbounded confidence,

on the same generosity, for ample remunera
.ion.
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Workman for the defendants, This suit East'n District.
, March, 1822.

is brought in pursuance of a resolution of ~
th I b] ' . I THE STATEe genera assem y, reqUlrmg the attor- t'S.

I ' t f h fi d' ORLEANS NAY.ney-genera, to Issue ou 0 t erst IS- COlllPANY.

trict court, a scire facias, to ascertain-first;

the constitutional validity of the charter of

the Orleans Navigation Company; and se-

condly, whether the same, if constitutional,

be not forfeited by reason of the nonfeasance

and malfeasance, the illegal and oppressive

actings and doings of the company.

This is a prosecution then, instituted at the

command of the highest deputed authority in

this commonwealth. It is entitled, therefore,

to the most respectful, the most patient, the

most solemn investigation. If the high party,

plaintiff in the suit, had confined himself to

directing an enquiry into the constitutional

validity of the charter of my clients, I should

have proceeded at once to the question at
issue, without permitting myself to make any

remarks on the motives or causes in which

the suit had originated. But when this power

ful prosecutor, not only orders, but under

takes to decide on the merits of the prosecu

tion; when he adds to the weight of his au

thority, all the force of his reasoning powers
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East'n DIstrict. and his eloquence we must be permitted, Il1
March, 1822. '
~ our own defence, to examine freely the prin-

THE STATE 'I d hi I h ' I d
1'8. Clp es an arguments \V lC 1 e IS p ease to

ORLEANSNAV. I'd b ' d
COMPANY. emp oy, not to JU ge ut to pre-Ju ge our

cause. For he does not, as the court will

presently see, resolve that we shall be tried,

until he has previously. and very positively
proclaimed, that we ought to be condemned.

This mode of proceeding, though extraordi

narf. is not original. It was used by the Bri

tish parliament in 1794, when they declared,
by resolutions of both houses, that certain
persons, whom the government intended to

try as traitors, were really guilty of treason.

A British jury defeated the mistaken zeal of

their parliament; and the judiciary of Loui
siana will, I trust, with equal freedom and

firmness, resist the erroneous doctrines and

declarations of her legislature. There is

another precedent for this practice, of much

higher antiquity, though perhaps not quite so

authentic. The reporter is Virgil, who tells
us in language much better than we find in

the writings of our lawyers, or even in those

of our legislators, that one of the rulers of the

infernal regions, first condemns and punishes
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the accused, and afterwards grants them
hearing:-

Gnossius luxe Rhadamanthus habet durissima regna,

Castigatque auditque dolos.--

103

a E",t'n District.
March, 1822.
~

THE STATE
zs,

ORLEANSNAV.
COMPANY.

The character of my clients, as well as their
interest, requires me to examine the legisla

tive declarations in question. Lord Coke,
indeed, assures us, that a corporation cannot
be excommunicated, because it hath no soul;
but though it cannot be damned in the next
world, it may, by calumny, be rendered odious
and infamous in this.

The resolutions, in obedience to which
this suit has been brought, have the following

preamble:-
1. "Whereas, doubts are entertained of

the constitutional validity and obligation of a
certain charter' granted by the governor and
council, to the Orleans Navigation Company,
by an act, bearing date the 3d day of July,

1805;

2. " And whereas, numerous complaints of

repeated violations of said charter, by said
company, have, from time to ,time, been made
by the good people of Louisiana, and others
navigating the waters of lake Ponchartrain;

~3. " And whereas, hizhlv favoured mono-
~ .
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East'n District. polies and exclusive privileges are ·in their
March, 1822. '

~ nature, adverse to and incompatible with, the
THE STATE • d" f f 1 d'

vs. gemus an spirit 0 a ree peop e; ten mg,
ORLEANSNAV. u: I ' hei , ionsv t

C'lllIPANY. manliest y, 111 t ieir oppressIVe operations, 0

the alienation of the affections of the citizen s

for their government; and whereas, it is ex

pedient, and at all times desirable, that the

people should distinctly understand their

rights, as well as the nature and interest of

corporate institutions, existing under the co
lour of legal authority.v-c-

And then, the legislature proceed to au
thorise and require the attorney-general to

issue out a scire facias, to ascertain the points

stated at the opening of my argument.

As to the doubts mentioned in the first pa

ragraph of the preamble, it is greatly to be
regretted, that they did not occur to the le

gislature, nor to any of its enlightenedimem

bel's, nor to any of the persons interested in

the navigation of the lakes and the bayou St.

John, until sixteen years after our charter

had been granted, and a sum of $375,000,

had been expended by us, in rendering that

bayou, and the canal of Carondelet navigable:

no such doubts ever occurred to the former

legislatures of this state, by whom some acts
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in our favour were passed nor to the con- East'n District.
, N.arch, 18ZZ.

gress of the united states, who have passed ~
. . .., d THE STATE

mallY acts recognIsmg our institution, an t'S

. hei . ORLEANS NAV.even grantmg us t ierr asststance : nor to our COMPANY.

judiciary, by which several suits, for as well

as against this corporation, have been decid-

ed. The supposed complainants, it is pre·

tended, were unrepresented for many years

in our legislature, aud therefore could not

make their hard case known. This apology

will not avail them; for any person whatever

might have contested the validity of our char-

ter, whenever he might be sued, or his pro-

perty seized, to pay the required tolls.

With respect to the numerous complaints

of the violation of our charter, declared by

the second paragraph of the preamble, to

have been made against us, the record be

fore this court, not only does not contain one

word to justify, excuse or extenuate this part

'of the preamhle, but it does contain full and

unquestionable evidence, to prove that if any

such complaints were ever made, they must

have been unfounded. Notwithstanding all

the zeal and diligence ofthe counsel by whom

this prosecution has been so ably conducted,

they could not produce a single 'witness to

VOL. XI, 1.1
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East'n District. accuse us of any malfeasance of anv one-
March, 182"2. ' •

,..,....~ illegal or oppressive act. 'Vhat can have be-
THE STATE f II h 1 I f' L ..,>S. come 0 a .. t e gOOt peap e 0 oursiana,

ORLEANSNAV. d h .. I I I Ph' ••
COMPANY. an ot ers naVIgatlllg t ie a ce onc artrain,'

by whom these numerous co-nplaints against

us have from time to time been made ? Han:

they all concealed themselves in disguise,

like the army of Prince Prettyman, in the re

hearsaI; or melted into thin air, like Pros

pero's spirits; or vanished all at once like the
Wierd sisters on the blasted heath? Not one

to be found to state his grievances against us;

not one to support this strong and harsh as

sertion of his representatives !-On the con

trary, it is shewn on this record, by irre

fragable testimony, that far from abusing

our privileges, we have exercised them

with almost unprecedented disinterested
ness and moderation; that we have never

demanded milch more than one half the a

mount of the tolls we were entitled to exact.

even though our capital, actually paid down
in cash and expended, was for many years

altogether uuproductive ; and even now, has

yielded on the whole, but little more than at

the rate of five per cent. per annum; a divi

dend n01 half what is usually given hy OUl'
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bankinsr and insurance companies' and that East'n District ..
b 'March, 1822.

the whole of the tolls, on a cargo of cotton, ~
• THE STATE

from fort St. John to the basin, would not 1'8.

• • ORT.EAl<S NAV,

amount to the one-third of one per cent. on COlllPA:li,Y.

the value of such a cargo, at the present

prIces.
All this will appear manifest on a view of

the evidence produced by us at the trial

of tho cause in the court below. Paul La

uusse swears, that he knows that the whole

stock of the company has been paid up, and

also thai the whole of the tolls received by
the company, and their capital, has been ex

pended on the amelioration of the navigation

of the canal and bayou, and the proprietors

of the stock remained some years without re

eeiving a single cent of dividend en their
shares,

Louis Blanc swears, that he knows that

until the navigation company removed the

obstructions at the mouth of the bayou, that

in the winter as well as the spring, vessels

frequently, when loaded with pitch and tar,
and with cattle, were obliged to throw their

cargoes over-board; that ill 1304 and 1805,

vessels of20 tons could scarcely get in to the

bayou bridge; and that since the establish-
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East'n District. ment of the company he has seen three
.ftlarch, llJ:t2. '

,..,..v~ brigs, of 150 tons each, at the same place.
THE STATE. •

rs. LOUIS Alard swears, that m the year
ORLEANSNAV. 8 h .. f h b d 1

COMPANY. 1 00, t e navigation 0 t e ayou an the

canal were much obstructed by sand bars,

chicots, and various other impediments; that

he has know a schooner to remain for three

weeks aground on the sand bar, which was op

posite to Marigny's canal; and has often seen

other vessels aground on the other bars; that
as to the bar at the mouth of the bayou, he

has seen it often with very little water on it,

and recollects a chalan belonging to his father,

which was at that period employed in car

rying shells, remaining eight days abandoned

on the bar outside, aground, for want of water,

although this chalan drew only from a foot to

fourteen inches water; that in ordinary times

of low water, there was about two feet to two

feet and a half water on this har; that the in

habitants on the other side of the lake learned
from practice, to discover when the water was
high or low on this bar, and sometimes remain

ed a month at home, waiting for a rise of

water on it; that when the water was very

low, he has known a hunter's pirogue touch

going over this bar; that a number of chalans
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were then kept at fort St. John, for the pur- East'n District.
-"'[<1rch, 1822.

pose of unloading vessels, to enable them to ~~
• THE ST~TE

cross tins bar; that the expence (when every t'S

hi I h ) c ORLEANS NAV.t mg was c leaper t an at present lor un- COMPANY.

loading a vessel of 20 tons, and putting the
cargo into the clialans, to enable the vessel

to cross the bar, would have been about $30,

if the vessel was loaded with tar or pitch, or

other articles of easy transport; that besides

the inconvenience of unloading the vessels at

the bar, the chalans were compelled on ac-

count of the several other bars inside, to take

their loading up as far as the bayou bridge,
by which means the cargoes of the vessels

were often damaged in bad weather; that at

the time of his arrival in this country from

France, the canal Carondelet, although very
recently finished, was even then so obstruct-

ed, that only very few of the smallest sort of
vessels entered it, for fear of being left by the

fall of the water, and not being able to get

out; that at the time of the cession of this
country to the united states, this canal was so

much abandoned, that even in high water the

number of vessels which entered it was so

small, as hardly to be worth mentioning; that

in general, the obstructions of the navigation
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East'n District. of the bayou were so numerous and so great.
,Mtlrch, 1(;~2.

'-d~ --- that he is convinced that at the above period
THE S'f'TE I havi d

rs. t re persons avltlg occasion to transport goo s
ORLF.''''S \'V. d ' ld 'II' 1 h id

COMPAi>Y, or pro uce Oll It, WOU WI mg y ave pal

douhle the duties which are now exacted by

-.~ the navigation company, to have the advan
tages which are enjoyed at present; that the
whole of the trees which obstructed the navi-,

gation of the bayou, have been cleared out,

except one or two, which, in very low water,
still embarrass the navigation; that at pre
sent vessels of -GO to 45 tons, pass without any
obstacle at low as well as at high water;

that vessels of 1.50 tons have lately entered

the bayou; that vessels of from 210 to 60 tons,
from Pensacola, Havana, and from the differ

ent northern stctes, now arrive at the basin

of the canal Carondelet : and that in the years
1811 and 1812, ele navigLtion of the bayou
81. John, was so much ;"ffiproved by the com

pany, that chalr-ns were no longer employed

to unload vessels on entering 01' going out.

This testimony of l ...lard, is corroborated

in every important particular, by that of

Guillaume Benite, He swears, that there is

as much difference between the present and

the former state of the navigation of the bayou,
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and of the canal as between day and nizht: East'n District.
, n ' March, l;)~

that at present he klJOWS a vessel carrying ""',-..,
• THE ST'TE

:')50 barrels, that enters the bayou without l'S.

ORI,E'NS i'iAV.

touching, and goes out also; and that for- €c5MPANY.

lil'erl:r":~"loW~~~l of any tol~r~:'size, 10adNI

with Iimeocoukl nor approach the bar at the

mouth of the bayou, without conside-rable

danger.

Judge Pitot, who has been acquainted with

the navigation in question for about twenty

five years past, testifies to the same etrpet

as the preceding witnesses. He states,

that he came to this country from Pensa

cola, by the way of the bayou S1. John, in a
small vessel of 1H tons; that.on his arrival at

the bayou, he was informed by the captain that

he must pass the night there, unless he would

go up to the bridge in a pirogue, which he

did, and left the vessel out side; that at this

time there was not more than ten or twelv/iSn

ches water on the bar; that \11 the ye;1 r 1796,

there were two or three small schooners in

the basin of the canal Carondelet, out it was

so filled up that they remained there two or

three years before they could ;.;et out; that

the navigation of the calm I had entirely CPHhi

cd, except ill extraordinary high water; that

'x
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East'n District, as to the bayou at the time of the establish-
March, 1822. '

~ ment of the company, he knows, that besides
THE STATE h db' h . id f h b hvs. t e san ars m t e mSI e 0 t e ayou, t ere

ORJ,EANS NAV. I here i .
COMPAh. were ten or twelve paces were It was Im-

possible to pass, except in high water, from

the logs which obstructed the bayou; that

vessels which formerly made one voyage
a month, after the establishment of the com

pany, made four voyages a month; that the

canal Carondelet was dug by order of the

baron Carondelet, for the public use, and no

toll was paid by vessels entering it; that this

canal was entirely useless two years after it

was dug, and was almost filled up, witness

having crossed it often when dry.

Joseph Rabassa confirms every thing al
ready stated respecting the former, and the
present state of the navigation of the bayou

St. John, with which he has been well ac

quainted for twenty-three years past. He also

swears, that at the time of the cession of this

country to the united states, or about a year
and a half after, the basin of the canal Caron

delet was almost filled up, and also the canal

itself, as far as the halfmoon; that when the

roads are good, it would cost about ten dollars
for cartage, to load a vessel of20 tom; hurthen,
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at the bayou bridae : (that is, as I understand East'n District.
b .Warch, 1822.

it, to cart the cargo from this city to that ~

b id ) h ' I' d b THE STATEn ge t at SInce t ie Improvements ma e y ts.

h ., h b . , ORLEANS NAV.
t e navigation company, t e ayou IS nav1ga- COMPANY.

ble for vessels drawing six feet water; and

on the bar outside, there is always three feet

and a half water, at the lowest water; that

vessels drawing three feet water come up to
the basin of the canal; and in high water,
vessels drawing five feet, enter the canal;

that vessels of the burthen of from 50 to 70

tons, trade to the bayou and basin from Ha-
vana, Pensacola, and the northern states;

that there may be upwards of one hundred

vessels employed in the trade on the bayou
and the basin; that he knows that the im
provements he describes in the navigation of

the bayou and canal, are entirely owing to the

works ofthe navigation company; that he has
worked at these himself and that when em-
ployed in depening the bar at the mouth of
the bayou, and had got eight feet water on it,
next day, by a strong north west wind, it would

be diminished to three feet; and that pre-
vious to the cession of the country, the sail

rigged vessels which anchored at the bayou

St. John, might be from 20 to 30 in number.

VOl" x~· 1.'1
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Easfn District. J. H. Holland the deputy-sheriff, swears,
March,lllZZ. '
""'--.,; that he has been well acquainted with the
T~~_ . . d

vs. navigation of the bayou and canal Caron e-
ORl,EAlVS NAv' l . h 8 I I' . fi d

COMl'ANY. et SInce t e year 1 \)2; t rat ie IS satis ie ,

from the state in which the bayou and canal
are now, compared with what they were
formerly, that it would cost more to navigate

them formerly, (that is to say, before the im

provements made by the navigation company)
than it would do at present, paying the tolls
of the company; and this, besides the risk
of lives. That he was once in a small vessel

ofonly three or four tons, which grounded on
the bar outside, and was shipwrecked, and

one of the hands perished; that the charge of

a load from the city to the bayou bridge, was

generally from $1 2.5 cents to $1 50 cents;

and in bad weather, they would charge a
dollar for a single barrel; that vessels were
sometimes detained a considerable time at

the bridge, waiting for a cargo, on account of
the badness of the roads. In all other res
pects J. Holland corroborates the testimony
adduced on the part of the defendants, as I

have already briefly and substantially set it

forth.

Here we have made out a case of the most
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ment of our duties to the public, even to our ~
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country. W·e have removed all the bars and

sand-banks, and cleared away all the obstruc-
tions to the navigation of the bayou St. John;

we have dug a noble canal, in the place of the

almost dry ditch, formerly miscalled the ca-

nal Carondelet, and scooped the deep and
spacious basin, now crowded with the well-

freighted vessels of various nations; we have

added, at least, fifty per cent, on an average,

to the value of a large portion of the real

property of this city. And after having, in

order the more speedily and completely to

accomplish all those great objects of our in-
stitution, expended not only the whole of our

capital, but even the whole of the tolls re-
ceived by us for several years, and which
might have been justly divided among the

stock-holders;-After having, I say, been for

so long a period without receiving one cent

of dividend on our capital of $200,000; then,

instead of indemnifying ourselves, which we
might fairly have done, for the losses occa-

sioned by .our long self-denying ordinance, by
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and a quarter, instead of the two dollars per

ton, which we are authorised to exact on ves

sels navigating from the mouth of the bayou
to the basin in the city. Small craft pay but

fifty cents per ton; while all ordinary fishing

boats are wholly exempted from toll.

All these facts and circumstances are now,
and always have been matters of notoriety,

particularly to the legislature, who annually

appointed a committee of their members to

enquire into our conduct and concerns. What

then shall we say of those, who, without a

shadow of evidence, or ground of suspicion,

denounce us for malfeasance, for illegal and

oppressive actings and doings, for repeated

violations of our charter ?-Of those, who

having founded on their will, a judgment of

condemnation against us, have recourse to

their imagination for the facts requisite to sup

port it? Let us be permitted to compare them,

in one respect, at least, with that illustrious

Grecian ruler, whom the poet characterises-

Fandi fictor Ulysses.
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of evidence they could obtain, in support of

any act of that kind which they might be able

to discover. They did not attempt, because
they could not fairly attempt, to fix any such
act upon us. And when their zeal, talents
and industry are considered, this circum-

stance amounts to a decisive proof of our in-

nocence. Far from laying to our charge any
illegal or oppressive doings, the learned gen-
tlemen seem so well satisfied with what we

have already done, that they only complain
of us for not having done more; for not hav-
ing continued our useful and excellent works,

so as to connect the canal Carondelet with the

river Mississippi.
The third paragraph of the preamble to

these resolutions, assails us with all the force

of metaphisico-economical philosophism, and
populace-courting rhetoric. (I will not per

vert or degrade the glorious epithet, popu
lar, by applying it to the common place

rhapsody of which I am about to speak.)

Weare assured in the first place, that highly
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upon us, of taking tolls to indemnify us for
our expences, is necessarily an exclusive pri
vilege, it follows of course, that it ought to be
abolished: inasmuch as nothing which is in
its nature adverse to the genius and spirit of

a free people, should be suffered to exist in a
free country. And thus a capital of$:200,000
is forfeited, awl many worthy families reduc

ed to beggary by a syllogism.
It is extraordinary to hear such a condem

nation of exclusive privileges, pronounced by
a legislature, who have themselves granted
many and important exclusive privileges, to en
able several persons to establish ferries, build
bridges, improve the inland navigation of
the state, or effect other objects of public
utility. I have counted no fewer than twelve

of their acts (all passed in the same sessions
that produced the resolutions against our un
fortunate company) for granting privileges of
this kind. And on examining our statute
books, since the establishment of a republi

Can government in this country, we find a
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large portion of our municipal laws devoted East'n District.
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a greater number of privileged corporated

bodies, than are at this day established in

the state of Louisiana. 'Vhat will become of

all our institutions for the municipal govern-

ment of our towns and cities, for the estab-

lishment of schools and colleges, for the for-

mation or improvement of roads, bridges and

navigable streams, for the support of the nu-

merous temples of religion, and asylums of

charity, and repositories of learning, which

already sanctify or adorn our infant common-

wealth, if the destructive doctrine of this re-

solution be carried into effect? What will be-

come even of that excellent institution, the

State Bank, which has the honour of number-

ing so many of our worthy legislators among

the directors of its country branches, and the

felicity no doubt of accommodating them with

occasional loans? The privilege which that

justly popular institution enjoys, of lending

its funds at an interest of one half, or 50 per

cent. more than any other bank in the state is

permitted to take, subjects it to this legisla-
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hold this doctrine, who looks round him, and
views the numerous and wonderful public
works which have been accomplished in the

space of a few years, by our privileged corpo
rate bodies. Observe only what has been

done by the corporation of the city of New
Orleans; a body which holds, and very freely
exercises, the high privileges of taxing its in

habitants. Were anyone, who had only
known this city under the Spanish government
about twenty years since, to be suddenly
transported to it now, the changes that would
immediately strike his eye might seem the
effect of enchantment. In place of a poor,
small, straggling town, he would behold an
extensive, opulent, and noble city. Instead
of the dirty, dismal, impassible roads of for

mer times, he would see spacious streets,
clean, well-paved, and lighted with lamps
fit to illuminate Armida's gardens.

Corporate bodies give cohesion, strength

and harmony to the individual elements that

compose a commonwealth. By their united
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utility, too expensive to be undertaken by

individuals, and requiring too constant a vigi-

lance, and too minute an attention to matters
of detail, to be well maintained by the agency
of the government of a state. The exclusive

privileges of such corporations as that which I

now defend, are not only not adverse to, or

incompatible with the genius and spirit of a

free people, but the direct contrary is the

fact. They form one of the peculiar charac-

ter.stics by which the freest states are distin-

guished. They never have been known to

exist, they could not exist, except in a free

state. It is only in one or two nations of Eu-

rope, and in the united states of America, that

they are found at all. Who, indeed, would

be so improvident as to expend his for-

tune under an arbitrary government, in

forming or improving a navigable stream,

when he could have no security, nay, when

he might be certain, that as soon as the tolls

were worth receiving, the despot would seize

llpon them for his own use, or grant them

VOL. XI. 16
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monarchy being such as it was twenty years

ago-then, I maintain, that neither our privi
leges, nor those of any other useful corpora

tion in the country, would survive the cession

for twelve months. Some pretence would

80011 be found for confiscating our property;

and our revenues, instead of being appro
priated to promote agriculture or commerce.

or to indemnify industry and enterprize, would

be squandered away on some court pageant

or debauchery. The truth is, that such use

ful and privileged bodies as ours, are, in their

nature, absolutely incompatible with the ge

nius and spirit of a tyrannical government.

Exclusive privileges ! Why, the state itself;

and the whole fabric of its government, are

founded upon them. The sovereignty of this

commonwealth is exercised to the exclusion

of more than nine-tenths of all its inhabi

tants. From the exercise of the lowest po

litical privilege, to wit, the right of suffrage,

the constitution excludes; first. the whole fe

male sex; then all males under the age of
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twenty-one years; next all others who are East'n District.
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to vote, and paid besides a state tax.-These

exclusio.is leave about 7000 privileged voters,

out of a population of 150,000 souls: and it

is the opi.iion of our most sagacious and ex-

pD, icnced politicians, that the basis of our

democracy could not be much widened with-

out endangering the state. This basis is as

broad as that which supported the democracy

of Athens, the most illustrious republic of
the ancient world.

And now, let us be permitted to call our

accusers before the gl'eat sovereign council

of the enlightened, the highly privileged (the

morally and politically privileged) electors of
this commonwealth, to whom those accusers

are immediately responsible, and ask them,
was it just to denounce us to the public, as

they have done, without a particle of proof

to support their accusations; to assail us not

merely by figures of speech, but by fictions

of fact? "Vas it wise or expedient, was it

even pardonable in them, to allow themselves,

in their hostile zeal against one corporation.
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made them legislators, and which they are

bound by their solemn oaths to support?

Are they aware of the dreadful consequences

which legislative denunciations of this kind

are calculated to produce, and have frequent

ly produced, not in remote ages and nations

only, but in our own times, and among a

people of the same race as that which consti

tutes a majority of our population ?-If they

cannot satisfactorily answer these questions

on the day of their trial, the next general elec

tion, we must demand from the people ajudg

ment of ouster against them.

They declare further, that highly favored

monopolies and exclusive privileges, tend

manifestly, in their oppressive operations, to

the alienation of the affections of the citi

zens for their government. "By your fruits

shall you be known," is a good maxim in po

litics as well as in morals. Let us then, and

all the other privileged corporations of the

state, be judged by this maxim. If, notwith

standing the great number of those bodies
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must be innocent of the oppressions laid to

our charge. A few years ago, when our highly

favored monopoly was still draining the purses

of its proprietors, and most of our privileged
corporate brethren were filling their own, this

country was invaded by a veteran, and till

then, victorious army, superior in number to

the whole male population of the state, cap-
able of bearing arms. The event was one

calculated, together with the long blockade

of the lakes and the river, to put the affec-

tions of the citizens for their government to

a severe trial. What was the result? The

noblest display of patriotism and courage on

their part, and the utter defeat and discom-

fiture of the invader in a few weeks. I really

doubt, whether the people could have better

testified their attachment to their government

and their country, even in the good old times

when Louisiana was not afflicted with any of

those odious and liberticide exclusive privi-

leges, so eloquently denounced by the legis-

lature ; when there were no toll roads. no toll
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asylums, for the relief of the widow and the

orphan; when there were no privileged elec
tors of governors, senators, or representa

tives; no jurors selected exclusively from the

class of respectable freeholdere , when all
the waters of the province were as free as its
air, and the bayou St. John could be naviga

ted without paying a maravedi,-by every

canoe and pirogue that could crawl or be

dragged over its numerous bars and sand
hanks.

,'Whatever the authors of the resolutions

may be pleased to think of our affection for

them, we will give them an unequivocal proof

of our warm and rational attachment to the

genuine principles of our republican govern

ment: ''Ve will convince them that we

know enough, and what is more, that we feel

enough, of the true spirit of a free people,

not to shrink from making a fearless defence

of our rights, and the rights of all other pro

prietors, corporate and individual, which this
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this cause with contempt. I have endeavour-

ed, and will again endeavour to answer every

one of his arguments and observations; though

in doing this, it may not be possible to be"

always grave, or even serious. There are

some sophistries so exceedingly ridiculous,

that nothing but ridicule can expose their ab-

surdity.

The counsel makes many assertions re

specting the effects produced by the tolls of

the navigation company, in involving a large

portion of our citizens, on the other side of

the lake, in distress, incredible to those who

have not seen it with their own eyes i-in sa

crificing our cotton merchants;-in driving our

wealth from its natural channels, &c.; of which

assertions the record does not furnish one

word of proof. But that record, as well as

our own certain knowlege, gives a direct con

tradiction to several of those assertions. The

assertion, for instance, that the lake Ponchar

train" is now navigated but by a few schoon

ers," is contradicted by almost all the wit-
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we all know to be unfounded. 'Ve all know.

that the far greater number of the vessels

which bring those good things to market,

bring them by the Mississippi, and are not

taxed at all; and those who are in the slight

est degree acquainted with the principles of
political economy, or the ordinary transac
tions of commerce, know that the price of the

article which pays no tax, must always limit

and keep down the price of the like article,

which cannot be brought to market without

paying a tax, whatever the amount of that tax

may be. Nor is it by any means correct, that

"the avarice of the company emulates the

folly of him who killed his goose that laid

golden eggs, to get them all at once." With

out presuming to question the propriety of

the simile by which the learned counsel com
pares his clients, "on the other side of the

lake," to that silly animal, the goose, I would

remark, that there is evidence here to prove.

that we are not so stupid as to kill that goose

for her golden eggs. The accounts of the
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geese lay more eggs for us now than ever
they did. Their" loud and incessant" cack-
ling has not in the least diminished their pro
ductiveness.

In answer to the demand made upon us, to
shew by what authority we claim to be a

corporate body, and to exact tolls from those
navigating the bayou 81. John, and the canal

Carondelet, we rely on the act of congress

passed Oil the dth of March, 1804, providing,

among other things, for the temporary go

vernment of the territory of Orleans; and on

the charter of incorporation, granted to us on
the 3d of July, 1805, by the legislature, which
was established here, in virtue of that act. In

opposition to this claim, the counsel insists :-
Ist, That congress have no power to govern

the territories of the united states, and their

acts for the government thereof, are null: and
2d, That, if they even had that power, they
could not delegate it to the governor and

legislative council of the territory of Orleans,

from whom we derive our charter.
VOL. Xf'. 17
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territory of Orleans was lawfully constituted,

our charter is invulnerable.

The article of the constitution of the united

states, giving power to congress to make all
needful rules and regulations, respecting the

territory, or other property, belonging to the

united states, is decisive to overthrow this

newly raised objection. The word, territory,

like the word country, includes men as well

as soil; and it is generally understood among

us, in its most extensive sense. When we

speak of the real property belonging to the
united states, we most frequently call it the

public land.-But independently of this arti

cle, the treaty-making power given to con

gress, together with the general power to

make all laws which shall be necessary and

proper for carrying into execution the powers

of the government, would be amply sufficient

to confer upon congress the authority to form

governments for all those territories which

the united states might acquire by treaty. To

allow the federal government to obtain the

cession of a territory or province, without
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having any power to govern it afterwards East'n District
, March, 1822.

would be an absurdity which no men of com- ~
• • THE STATE

mon sense, still less the enlightened framers vs.

f ., ld . A d ·fORLEANS NAYo our constitution, cou commit. n I COMPANY

, congress have power to form a government

for such a territory or province, they must
necessarily have the power to delegate suit

able persons to carry that government into
effect, in so far as they may not themselves

be competent or perfectly qualified for that

purpose. They may well and wisely legis

late for the territory in which they hold their
own sessions, but they could hardly do so for
a province in South America, or an island in

the East Indies.
The constitution does not expressly give to

congress the power of establishing any bank
or other corporation, yet it has been decided
by the highest legislative and judicial autho
rities of the united states, that that power
may be exercised when such an establish

ment is deemed by congress necessary and

proper for carrying the powers of the federal
government into execution. Let me quote,

on this occasion, the words of our most able

and celebrated judge :-" We admit, as all

must admit, that the powers ofthe government
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respect to the means by which the powers it
confers are to be carried into execution, which
will enable that body to perform the high du
ties assigned to it, in the manner most bene
ficial to the people, Let the end he legiti

mate; let it be within the scope of the con
stitution; and all means which are appro
priate; which are plainly adapted to that end;
which are not prohibited, but consist with

the letter and spirit of the constitution, are

constitutional."-Again; "the propriety of
this remark would seem to be generally ac

knowleged by the universal acquiescence in
the construction which has been uniformly
put on the third section of the fourth article

of the constitution. The power to ' make all

needful rules and regulations respecting the
territory, or other property, belonging to the
united states,' is not more comprehensive than

the power to 'make all laws which shall be

necessary and proper for carrying into exe

cution' the powers of the government. Yet

all admit the constitutionality of a territorial
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government which is a corporate body." East'n District.
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We see, at oncc, the pernicious tcndency

6£this prosecution. It has been deemed pro

per, by the opening counsel, in order to sup

port it, to maintain a doctrine which would

abolish our civil and penal codes, our prin
cipal laws for regulating judicial proceedings,

and all the corporations authorised previously

to the establishment of our state government.
All of these, if null in their origin, must be
null and void still. If they were not laws in

force in the territory, at the time of the adop

tion of the state constitution, they cannot come

within the provision of the fourth section of

the schedule; which provides, that all such

laws shall continue and remain in full effect
until repealed by the legislature. The conn

sel is really a keen sportsman in this forensic

chase. Rather than fail to run down and

kill his game, he is disposed to destroy his

dogs, his horses, himself, and every thing

around him,

Here I might quit this subject; but the

learned gentleman has permitted himself to
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the territory of Orleans, as an unconstitutional
usurpation of power; a tyranny, in short, like
that which Great Britain formerly exercised
over us. On this point, my opinion, and I

trust that of everyone in the community, is
diametrically opposite to his. The conduct
of the government of the united states towards
this country, has been distinguished bywisdom,
prudence, and the utmost purity and plenitude

of good faith. A temporary government, the

best, perhaps, which circumstances allowed,
was formed at first, and that government was
gradually liberalized and republicanized, in as
short a period as the former condition of the

people rendered possible, until the territory
was finally established as a sovereign state

of the union. Nor did the congress, even in
this short interval of political protection and

preparation, subject the commerce or the

agriculture of the territory to any monopoly,
disability or restriction. On the contrary,

her ships, and all the valuable articles of her

produce, were immediately entitled to the
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tain, not merely towards the colonies she in-
tended to oppress, but even towards the most
favored of her acquired possessions? Will
it be maintained, by anyone of the slighest
political experience, that a people, subjected
for ages, to the rule of an absolute mon-
archy; a people consisting of various races
and casts ofmen, can, without danger, be all at
once invested with all the rights and privi-
leges of democracy? The conduct of our
general government towards Louisiana has,
on the whole, been such as should induce
every Spanish colony, situated as Louisiana
was at the time of the cession, to desire most
earnestly to be incorporated, like her, into our
confederacy, as one of its free, independent
and sovereign states.

It is contended, that if the governor and
legislative eouncil of the territory of Orleans,
were constitutionally established, they were
restrained jn the exercise of their legislative
powers, to rightful subjects oflegislation; and
that, in granting the charter now attacked,
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tion, I know not what is one. I think it is

among the fitest subjects upon which legis

lative wisdom and power can be employed.

Of all laws, the most important, perhaps,
are those which secure the lives, the persons,

the reputation, the civil and religious liberties,

and the political power of the citizen; for

those laws form the best foundation of his

independence, and diguity, and enjoyments, as

a moral being. In the second degree, I should

place those laws which increase his intellec

tual pleasures, and promote his intellectual

improvement; those laws which encourage

literature and the liberal arts and sciences;

those which favor the establishment ofschools

and colleges, libraries, theatres, and philoso

phical societies. The next in excellence, arc

the laws which administer to the physical

wants and comforts of the people; those laws

which advance agriculture or manufactures.

or give life to commerce; those which provide

for the formation of roads, bridges, canals,

or any other means of internal improvement,
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The law before you belongs in relation to East'n District.
" March, 1822.

its final objects, to the last class; but the ~
. I i' btai h THE STATEmeans It con temp ates ror 0 tammg t em, VB.

h h .. h . ORLEANS NAV.
ave sue a connection WIt SCIence, as en- COMPANY.

titles it to a higher rank. The art of inland

navigation is, in fact, one of those by which

free and enlightened nations are more parti-

cularly distinguished from those which are
enslaved, or barbarous, or imperfectly civi-
lized. What art more useful, more noble,
more entitled to legislative encouragement,

than that which enables man to drain the
marsh, to fertilize the desert, to command the

rocks to disappear, and the mountains to open,
to facilitate the commercial intercourse, and

multiply the means of subsistence and com-
fort of a whole community? The legislature
of this territory were invited, by the state of
the country itself, to the subject of inland

navigation. Nature has done so much for us,
in intersecting our almost level soil, with in-
numerable rivers and bayous, that we can

easily improve her bounty. We have no
rocks to blast, no mountains to perforate, no
expensive locks to erect; we have only to

clear away, deepen, extend. and unite the
VOT" xr. 1R
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East'n District. channels of water communication already so
March, 1n:2'l•

....,..~ abundantly provided for our convenience,
THE STATE TI I . 1 fl' .0

rs, ie egIs ature 0 t 1C territory of rleans,
ORLEANSN.\Y.

COMPANY. adopted the most equitable and most effec-

tual means for making these improvements.

They chartered a corporate body for that
pmpose, and authorised them. in order to

indemnify themselves for the large sums ne

cessary to he expended, to receive certain

tolls, but not until certain specified improve

mcnts should have been made; when, for
instance, they should have improved the na

vigation of the bayou 81.John, so as to admit.

at low tides, vessels drawing three feet wa

ter, from thc lake Ponchartrain to the bayou

bridge; then they might take from every ves

sel passing in or out of the said bayou, a toll

not exceeding one dollar per ton, of her bur

then; and when further improvements should

permit, vessels drawing three feet water to

pass from that bayou, by the canal Caronde

let, to the basin, they should be entitled to an

additional toll, not exceeding another dollar

per ton. vu. sec. 9 of the act. 3 Jlfartin's Dig.

186. It was certainly more just to take this

method of improving the navigation in ques

tion, than to effect it by imposing a general
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tax upon the whole community. For although Bast'n District.
, .lIardl, 18oz2.

all the citizens are benefited by every arne- ~
• • THE STATE

lioratiou ot this kind, yet all are not benefited t's.
• • ORJ,EANS;'{AV,

in the same degree. Those who navigate COMPANY.

any waters, and derive the immediate and

principal profit from the commerce which

they increase and facilitate, should bear the

expence of improving the navigation of those

waters. It would be as unreasonable to com-

pel the citizens of Oppelousas and Ouachita

to pay for clearing out the bayou 81. John,

and the canal Carondelet, as it would be to

oblige the iuhabitants ofNew-Orleans to build

every new bridge that might be wanting in

those counties. 'Vc have authorities, pre-

cedents and examples innumerable, to justify

the legislature that granted this charter. The

opinions of the most celebrated jurists, states-

men, and political economists; aud the acts

of those legislatures who best understood and

most profoundly reverenced the true princi-

ples ofrepublican legislation. I will refer the

court to a few of these-to the laws of Mary-

land, (Novernber, 178 L1) for improving the

navigation of the Patowmack-to the laws

of Virginia, for improving the navigation of

James river, 1 Vir[[. Rei'. Code, 440; and of
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East'n District. wuu, river, 2 VirO'. Rev. Code. appendix; p. 10;
.Manh, 18;!2. b' 'rr

~ and of the river Slate; of the Rivanna, and
THE ST ~TE f h Sh d h d'vs. 0 t e enan oa , P: 22, same appen IX;

ORLEANS NAV. d 1": ki h D' I I
COMPANY. an lor rna llIg t e isma swamp cana,

P: 27-to the laws of'Pennsylvania, for improv

ing the navigation of the 'I'ulpehocan, 4 Penn.

.!Jets, 88; of the Brandywine, P: 257; of the

river Lihigh, 5 Penn. .!Jets, P: 280-and to

the various laws of the state of New-York,

for making those great canals which are al

ready among the wonders of this new world.
I will add the statutes of our own state, for

improving the navigation of Fausse riviere,

2 Mart. Dig. 338, 342; and of the bayou La

Fourche, ib. 358; and of the Amite and Iber

ville, 3 Mart. Dig. 150; and to the act to

construct a basin to communicate from the

Mississippi to Marigny's canal, .!lets of 1819,

r- 1l0.

The laws I have quoted are in most re

spects similar to our charter. They establish

companies with a joint stock, and authorise

them to take tolls as soon as they shall have

performed certain works, or made improve

ments for navigation of a specified nature and

extent. Several of those acts put limits to

the profits to be derived from the tolls; some
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•

of twenty per cent: others of twenty-five per East'n District.
, March, lB~2.

cent. on the capital stock. Our charter limits ~
THE STATE

our profits to fifty per cent., at the most; L'S,

h
. . ORLEANS NA Y

tough It may be remarked, that III the char- COMPANY

tel'S given to our banking, insurance, and other
corporate bodies, there is no limitation of di-

vidends or profits whatever. This is the
clause in our charter, not giving or allowing

us a cent, but merely limiting and restricting

our possible profits, which the opening coun-
sel has the fairness and candor to represent

as subjecting a part of our state" to an ex-

orbitant, interminable tax ;"-" a tax which
must necessarily create a monied aristocracy

of those who enjoy it, because they are allow-
ed fifty per cent. per annum, on their capital,

for ever." And yet he had before him the

uncontroverted evidence, that the whole of

the dividends received by the company since
their establishment, amounted to not much
more than five per cent. per annum, on that

capital.
Of the laws referred to, the far greater

number are for improving rivers and streams
that were already navigable in some degree;
and not merely for digging canals where none
pr~viously existed. The first is surely as

rightful an object of Iegislation as the other.
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East'n District. It is quite as advantaaeous for the public that.
March, lU22. b ,

~ large sea-vessels should be able to navigate
THE STATE. •

1'8. where nothing but canoes and plrogues could
ORUUNS NAV. b f h b h ld .

COMPANY. e ore pass, as t at oats s ou navigate

where nothing but horses and carts could for

merly travel.

The acts of all those legislatures enforced,

acquiesced in, and approved of ever since

the establishment of our federal government,

might, one would suppose, remove all doubts

concerning the constitutional validity of our

charter, even from the sceptical minds of the

jurists ofSt. Helena and St. Tammany. It has

been considered by our highest judicial au

thority, that even" a doubtful question, one

on which human reason may pause, and the

human judgment be suspended, in the deci

sion of which, the great principles of liberty

are concerned, but the respective powers of

those who are equally the representatives of

the people, are to be adjusted; if not put at

rest by the practice of the government, ought
to receive a considerable impression from

that practice. An exposition of the constitu

tion, deliberately established by legislative

acts, on the faith of which an immense pro

perty has been advanced, ought not to·be
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lightly disregarded." Judee Marshall on the East'n District.
<J March, llJ22.

(.It/ited States Bank question, 4 Wheat. 401. ~
• • • THE STATE

Other highly respectable opmlOns to the same ~'S.

ffi b found i C h 9 w« ORI,EANS NAV.e ect, may e roun 111 1 rancn, 30 ; 4 rr , eat. CO:r.IPANY.

6201; and 3 oiUartin's Rep. 669.

The adverse party insists, that the bayou

St. John was public property, free and com

mon, as a public highway, for the use of all tho

people of the united states; and that, by this

charter, it has been alienated in favor of

the defendants, in violation of the constitu

tion, and of all public right.-N0 such alien

ation or disposition of that stream, or of the
use of it, has been made. It is still, and ever

has been since the company has had the

charge of improving it, a public highway, free

for the use of all the citizens of the united

states.
The counsel is greatly in error, in suppos

ing that a canal, river, or road, ceases to br
a public highway, free for the use of all, be

cause a toll of indemnity is required from

those who make use of it. All the inland na
vigations, whether of natural rivers improved,

or of artificial canals formed, in pursuance of

the laws I have before cited, are considered.

and in most instances are expressly declared
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East'n District. to be for ever public highways' as are all
.;"farch, H:'Z'2. ' ,

-....1"/"'-' turnpike roads and toll bridges, which are
THE STATE de j fl' I' t B

VB. rna e In pursuance 0 egIs ative ac s. y
ORLEANS NAV. h h . f h f I .

COMPANY. t e lOt section 0 t e statute or c carmg
and improving the navigation of James river, 1
Virgo Rev. Code, P: 143, it is provided, that the
said river, and the works to be erected thereon,
when completed, shall for ever thereafter be

esteemed and taken to be navigable as a pub
lic highway, free for the transportation of all
goods, commodities, or produce whatsoever,
on payment of the tolls imposed by this act.
The 12th section of the act for opening and

extending the navigation of the Shenandoah,

2 Virgo Rev. Code, appendix, p. 27, has a similar
declaration in nearly the same words. Almost
all the canal and turnpike, and toll bridge
acts have clauses to the same effect. We see,

then, that a public highway, free to all, is not

contradistinguished from a toll way. The true

meaning and intent of the expression, public
highway, is to distinguish it from a prioate

tvay; from ways, whether rivers, canals, or
roads, which are private property; and from
the use of which, the proprietor might ex

elude whom he pleased. Formerly, under

the feudal regimen, many rivers, or portions



•

01' THE STATE OF LOUISIANA.

of rivers belonged exclusively to individuals East'n District,
, , March, 1322.

who'exercised in them the right of fishery, the ~
. h f ki . d h Iik E THE STATErIg t 0 rna mg WIers an tel e. ven at rs.

his fi . h . d d I' ORLEANSNAV,t IS time, In t e mute states, an t lIS state COMPANY.

of Louisiana, a man may have an exclusive

property in the canal he digs on his own

ground for his mill, or in the road or bridge

he makes for his own use, on his own planta-

tion. It was evidently to prevent any appro-
priation or exclusion of this kind, that the

statutes already mentioned, contained the de-

claratory provisions to which I have referred.

And these statutes were ordained by the
distinguished legislators of Virginia; a state

always eminent for her legislation and juris

prudence; by men who cultivate, and suc

cessfully cultivate, during the greater part of

their lives, the science of public law and po
litical economy.-So conscious, indeed, are

our Virginian brethren, of their superior poli
tical knowlege and talents, that it is said they

are generously disposed to rule over every

state in the union, as well as their own, ani!
to relieve all their fellow-citizens from all the

cares and anxieties of self-government.

From these considerations, and especially

from these leg-islative precedents, wp mav

VOL, xr. 19
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East'n District. learn the true construction of the words used
March, 1822.
~ in the ordinance for the government of the

THE STATE • .
1'8. north-western territory, and the other acts of

ORLEANS NAV. • •

COMPANY. congress, on which the learned counsel so
confidently relies. When it is declared," that
the navigable waters leading into the Missis
sippi and the 81. Lawrence, shall be common

highways, and for everfree, as well to the inha
bitants of the said territory, as to the citizens

of the united states, &c. without any tax, im
post or duty therefor." Ordinance, art. /1. 1

o/llartin's Dig. p. 196. "That all the naviga
ble rivers and waters in the territories of 01'
leous and Louisiana, shall be and remain for

ever public highways." .!Jct of March 3, 181].
I jl1artin's Dig. p. 314. "That it shall be
taken as a condition upon which the said
state, Louisiana, is incorporated in the union,
that the river Mississippi, and the navigable
rivers and waters leading into the same, and
into the gulf of Mexico, shall be common

highways, and for ever free, &c. without any
tax, duty, impost or toll therefor, imposed by
the said state."-See the acts to enable the

people of the territory of Orleans to form a
constitution, &c. sec. 3, and the act for the

admission of the state of Louisiana into the
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union, &c., sec. 1. 4 Bioren's Laws of the United E;;~~~h~;~~~~l.

States, P: 329, 402-nothing more is intended ~

h d I I· . 1 h h . THE STATEt an to ec are, exp icit y, t. at t e waters III vs.
• • • ORLEANS NAV.

question shall be publu hzghways, and not COMPANY.

private ways, for the use of any particular per-

son or persons exclusively. This is clearly

proved by limiting the exclusion ofall taxes,

duties, imposts or tolls, to those whic~ might

be imposed by the said state. Never could

it have been the intention of congress to pre-

vent the new states from clearing, improving.

and extending any of the navigable, or partly

navigable waters, which God had given them,

or from forming new channels of naviga-

tion: nor to prohibit them for ever from

effecting those purposes by the .most reason-

able, the most effectual, and the most usual

means; that is, by the agency of joint stock

corporations, to be indemnified by tolls, paid

by those who should profit by their labours.

The grand object of the .ordinance, and of all

the laws in question, was to provide for the

establishment of states, and permanent go-

vernments therein, and for their admission to

a share in the federal councils, on an equal

footing with the original states, at as early a

period as might be consistent with the gene-
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East'n District. ral interest-See the last paragraph of the
March, 1822,

~ 3d sec. of the Ordinance. 1 Martin's Dig. 192.
THE STATE

l'S. Could congress then have contemplated to
ORLEANS NAV. d . f f .

COMPANY. epnve these new states 0 a means 0 In-

ternal improvement, prosperity and opulence,

employed by everyone of the old states, whose
local situation and other circumstances, allow

ed then! to avail themselves ofits advantages?

Congress never entertained such an 'invidious.

illiberal disposition. We shall presently shew,
with respect to our own particular company,
that they have not only recognised, consented
to, and approved of our charter, but have

afforded us their generous aid in furtherance

of our operations.

The bayou. St. John, alienated! The bayou
St. John not a public highway! Not free and
open to all the citizens! Everyone who will

use his eyes, may be convinced of the con
trary. That bayou, which, before the estab

lishment of the Orleans Navigation Company,

was an unsafe, obstructed, miserable channel,
is now a great public highway for the vessels
of all nations; and we have made it so. That

bayou which was formerly shut up and occlud

ed by bars and sand-banks, and innumerable

other embarrassments, we have opened and
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made free' really free for the use of all who "East'll Disn ict.
, ,;l[arch, 1822.

choose to navigate its waters, Where one ....,..~

I
,. THE STATE

vesse could navigate It heretofore, a hun- tiS.

d d h
. . ORLEANS NA\'

re , a t ousand vessels may navigate It now. COMPANY.

It is as free as it was possible for art to
make it.-The navigation of that stream, of

almost vital importance to our now populous

city, can no longer be monopolized by the
lime-boats and pi rogues which formerly ma-
naged, though not without great risk and

labour, to force their way through its shallow,
encumbered channels. And this may be the
real cause of the outcry set up by certain per-

sons against our enterprizing, public spirited
institution, They find that their wretched

craft cannot :maintain any competition with

the fine, large, well-rigged, well-manned ves-
sels, which we -have enabled to sail from the

lakes into the heart of the city. They cannot
bear to see the bayou" ploughed by bolder
prows than theirs;" and they know that if

our company were destroyed, the navigation

of that stream would soon be deteriorated to

its pristine state, then they might again pos-

sess the same monopoly of it which they en-

joyed in the good old times.
The learned counsel's notion of a public
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East'n District. highway free to all the world, is like that of
March, 1822. '

~ a certain worthy Hibernian, concerning a free
THE STATE 0"'" h hi I " t N Y 1"S. port. n arrIvmg WIt IS s lip a ew- or i,

ORLEANSNAV. h" h h d l"k II th t
COMPANY. w IC e was assure was, 1 e a e por s

ofthe united states, a free port, he was utterly
astonished to find that he was obliged to pay
a tonnage duty on his vessel, impost duties OIl

his goods, and wharfage besides for the liberty
oflanding them on the quay. After all this.
he was not so much surprised when he went
to the Fly-market, which he heard was a pub
lic market, free and open to everyone, to
learn that he could obtain nothing there with
out paying for it.

It is contended for the prosecutor, that if a
duty of one dollar per ton can be laid on ves
sels navigating the bayou, in favor of our
company, a like duty of fifty dollars per ton
might, in principle, be equally imposed; and
that such a duty would be a complete alien
ation of the bayou to the company, by exclud

ing all vessels from it. The answer to this
objection is obvious. Our own interest would
be a security to the public, that whatever toll

we might be authorised to exact, we should
not impose o.ne which would prevent vessels
from navigating any of the waters we might
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improve. Such an imposition would ruin our- East'n District.
March, 182.2.

selves. -Ifwe charge too much, our customers """"ro-
'11 . h b . h M' . . . Wh THE STA.TEWI quit t e ayou for t e ISSISSIppi. en VI.

. . k h d d II ORLEANS NA.V.It IS nown, t at we eman at present, to s COMPA.N'f.

far below what we are permitted by our char-
ter to require, how can it be fairly presumed,
that we should exact more than we now do,
although we were at liberty to charge fifty
times the amount?

The counsel insists, that our charter, so far

as it relates to the canal Carondelet, is void,
because it grants to us a certain soil belong
ing to the united states; that, to wit, on which
the canal Carondelet is dug; when, by the
territorial constitution, the governor and legis
lative council were expressly prohibited from
the primary disposal of any part of the soil
of the united states.

It will be time enough for us to answer this
charge when it is brought by the united states,
the alleged owners of the soil in question.
The soil of the canal Carondelet is, and will

remain, what it was intended for, a public
highway. If the united states ever had any
claim to it they have fully and repeatedly
authorised us to use it, as we now do, for a

navigable canal, free to all who choose to

navigate it.
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~~~~~li~~~~t, It is further maintained, that the toll grant~

~ ed by the 9th section of our charter, is
THE STATE, 'I' f h 'I f h tit

VS. In VIO ation 0 t at artie e 0 t e cons I u-
ORLEANSNAV" f h ited h' h d I

COMPANY, bon 0 t e unite states, w IC ec ares,
that the '" congress shall have power to re

gulate commerce with foreign nations, and

among the several states;" and of that
article, which provides, that "all duties, irn
posts and excises, shall be uniform through

out the united states;" and of that article also,

which ordains, that " no preference shall be

given by any regulation of commerce or reve
nue, _to the ports of one state over those of
another; nor shall vessels bound to or from

one state, be obliged to enter, clear, or pay

duties in another." But it is clear, at the

first view, that the provisions and restrictions

of those clauses, are applicable" exclusively,
to the exercise of the legislative powers con

ferred on congress. It never before was con

tended or supposed that any of those clauses

could be so construed as to restrain a state
from authorising toll canals, or any similar
establishment, for the bona fide purpose of im

proving its agriculture or commerce,

There is yet one more objection to the

constitutional validity of the 9th section of
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our charter. It is alleged that the impo- East'n District.
Hardt, 182.2.

sition of the tonnage duty, a~ it is called, ~
hi h 11 d d d" THE STATEW IC we are a owe to eman, IS III VB•

. I' f h . . f hi' ORr.BANS NAV.VIO anon 0 t e proVISIOn 0 telOt1 section COMPANY.

of the first article of the federal constitution;

that "no state shall, without the consent of

congress, lay any duty of tonnage;" and it is

asserted, that our charter has never received

the consent of congress.

To investigate this objection thoroughly,

let us first enquire whether the toll in ques
tion is really such a tonnage duty as the con

stitution contemplates? A duty is a tax or

impost raised by a state for the use of its go

vernment. A toll, on the contrary, signifies a

payment in towns, markets and fairs, for goods

and cattle bought and sold. It is a reasonable

sum of money due to the owner of the fair or

market, upon sale of things tollable within

the same. 2 Inst. 220. Tolls were granted
to the corporation of the city of Carlisle, for

all commercial goods passing in and out of

the city, on horses, or in carts or waggons. 5

East's Rep. 2. Tolls may be claimed by grant
or prescription, by a town, for such a number
of beasts, or for every beast that goeth through

their town; or over a bridge or ferry main-

VOL. XI. 20
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East'n District. tained at their cost : which is reasonable,
March, 1822. '
~ though it be for passing through the king's

THE STATE •
1'S. highway, where every man may lawfully gt.l,

ORLEANS NAV. •• s: h f 11 1 h
COMPANY. as It IS ror t e ease 0 trave ers t rat go t at

way. Terms de ley, 561, 562. This toll must
be for a reasonable cause, which must be
shewn, viz. that they are to repair or maintain

a causeway, or a bridge, or such like. Cro,Eliz.
711. Of this last kind is the toll in ques

tion. It is granted to us for the just and rea

sonable cause of improving and maintaining
the navigation of certain waters. It is allow

ed as an indemnity, or if you please, as a re
muneration for monies laid out and services

performed.-Again, the constitution says, .. no

state shall, without the consent of congress,

lay any duty of tonnage." But our toll is not

laid by any state, but by a corporation, author

ised by a state legislature, or which amounts
to the same, by a legislature, having for that

purpose, the power of a state legislature. It
is, in fact, authorised by the state, inasmuch

as our state constitution provides, that " all
laws now in force, in this territory, not incon

sistent with this constitution, shall continue

and remain in full effect until repealed by the

legislature. Schedule, sec. 4. In this case, ne



OF THE STATE OF LOUISIANA. 155

..

tax or duty of any kind is positively estab- East'n District.
" March, 1822.

lished by law, although a toll is permitted, ~
• THE STATE

eventually, to be established by our charter. r s,

Th II f
ORT,EANSNAV.

e to emanates rom a corporate power. COMPANY.

The corporation may authorise or not autho-
rise it, and may select the purposes to which

the proceeds are to he applied. This corpo-

ration is a being intended for local objects
only; all its capacities were limited to the

improvement of the inland navigation of our

territory. Its ordinance, imposing a toll, is a

bye law, and not a state law.-This distinction
between a public law, authorising a corpora-
tion to raise money in a particular manner,
and the. bye law by which the corporation

exercises the authority thus given to it: was

taken and sustained in the remarkable case
of Cohens vs. the State of Virginia. 6 Wheat.

Rep. 445.

When the duty is laid and collected directly

by the state itself, then, whatever may be the

alleged purpose of such duty, it is right, per
haps, that the consent of congress should be

obtained; otherwise state legislatures might
raise a revenue of impost, disturb the har

mony of our general commercial system, and

thereby violate the constitution. under the
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Ea.t'n District. pretence of providing for some object of par
March, llhl2.
~ ticular utility. It was this consideration, no
THE STATE d b h' h . d d d I 'va. ou t, w IC III uce congress to ec are, m

ORLE\NSNAV. h . f 79( . ine and
COMPAN1f. t e act 0 1 9, concermng quarantine an

health laws, that nothing in that act should

enable any state to collect a duty of tonnage
or impost without the consent of the congress
of the united states. And, through abundant

caution, the consent of congress has been ob

tained, even to some of the state laws, which,

without laying directly any tonnage duty,
authorised particular corporations to impose

tolls, to be regulated by the burthen or capa
city of vessels. Well! if the toll claimed by

us, can be considered such a tonnage duty as

requires the consent of congress, we shall

shew that their consent has been given to
our charter, more frequently than to any other
charter of the kind that was ever granted by

any state in the union. Our company has

had the consent of congress impliedly and

expressly; nay more, it has had their appro
bation, their support, and their co-operation.

By the act of congress, establishing the le

gislature which granted our charter, it was
provided, 1 Martin's Dig. 142, that the go

.,ernor should publish throughout the terri-

,
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tory, all the laws which should be made' and East'n District.
, March, 1822.

should, from time to time, report the same to ...,...~

th id f h . d b I'd THE STATEe presl ent 0 t e unite states, to e ai rs,

b c. h' h I 'f' .1" d ORJ,EANS NAVerore congress; w ic aws, I Ulsapprove COlllPAN-.:.

by congress, should thenceforth be of no force.
That the governor of the territory, and the

president of the united states, performed the

duties enjoined on them by this act, is not

to be doubted. The law presumes, that
public officers :ulfil their duties, unless the
contrary be shewn. But our charter has ne-

ver been disapproved of by congress. They

have, therefore, assented to it. I need not

repeat the well-known, maxim of our law, by
which this doctrine of common sense is sup-

ported. To those who are at all acquainted

with any system of law, or with the common
business of life, the idea of an implied consent,
is quite as familiar as that of an express con-
sent. In many suits, far more important, and
infinitely more agreeable than suits at law, it

is well known, that consent is almost always

given by silence. The constitutional article
under examination, does not say, that no state
shall, without the express consent of congress,
lay any duty of tonnage. And this court

well knows, that every article restricting the
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East'n District. power of a state, must be construed as strictly
March, 1822.
~ as possible, in favor of the states, especially

THE STATE • • h bi Itt
1'8. In a SUIt w ose 0 ject is to annu a con rae

ORLEANS NAV, • c
COMPANY. that has been unquestioned 101' sixteen years;

and on the faith of which a number of our

fellow-citizens have expended $200,000 of

their property.
It is mere sophistry to ask if the governor

and legislative council had passed an act to

banish ten citizens, or decimate the people,

whether such an act would be valid, although
not disapproved by congress? With or with

out the consent of congress, such an act would
be null and void, Our charter was, in its ori

gin and object, a just and lawful act, which
required nothing but the consent of congress
(if it even required that) to give it full va
lidity.

But the congress have not left us to imply
their assent to our charter. By the 3d sec

tion of the act, respecting claims to land in

the territories of Orleans and Louisiana, pass
ed March :3, 1807, almost two years after the

date of our charter, 1 Martiu's Dig, 282,

they confirm the claim of the corporation of
the city of New-Orleans, to the commons ad.

jacent to the said city, provided," that the
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corporation shall reserve for the purpose, and "East"t District.
.Jllarch, 1822.

convey, gl'atuitously, for the public benefit, ~
I h . .1 • THE STATEto t re company aut orrseu by the legislature 11S.

f h . f 0 I h h ORLEANSNAV.o t e territory 0 I' eans, as muc of t e COMPANY.

said commons as shall be necessary to conti-
nue the canal of Carondelet from the present
basin to the Mississippi," &c.

By an act passed on the 18th of April,
]814, 1 Martin's Dig. 360, the congress grant,
vest in, and convey to the president and di

rectors of the New-Orleans Navigation Com
pany, and their successors, for the use and

benefit of the said company for ever, all the
right and claim of the united states, to a lot
of ground therein described. And by another
act, passed on the 16th of March, 1816, 1

Martin's Dig. 3GB, the congress confirm to,
and vest in, the Navigation Company of New

Orleans, another lot of ground specified in

that act.
The two last mentioned acts, be it observ

.ed, were passed subsequently to the act for

the admission of the state of Louisiana into
the union; and they completely confirm the
construction I have given of the clause decla
ratory of the freedom of the navigable rivers

and waters of the state: a clause on which
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East'n District. the counsel rely so much to invalidate our
March, 1822.
~ tolls. The congress, with that act of admis-

THE STA'i'E. i' h ] hei t trs, sron rres m t ell' memory, pass wo ac s
ORLEANS NAV. • • d . 'd t

COMPANY. recogmsmg an grantmg at 0 our company,
which they well knew then took, and had
long taken, tolls on the tonnage of vessels na
vigating the bayou St. John.

But the congress, it is said, have been cir
cumvented in all they have done in our fa
YOI'; in favor of "an oppressive and cease
less extortion." 'Vhat! were they kept in ig
norance of our charter by the governor whom
the president and senate of the united states
had appointed? Were the rights of the good
people of the state of Louisiana abandoned
as a prey to those canal-cutting, bayou-clear
ing, sand-bank removing knaves and tyrants,
by all our senators and representatives in
congress? W'ere Mr. Poydras, Mr. Robert
son, Mr. Brown, Mr. Fromentin, Mr. Butler,

all guilty of this abominable neglect of duty?
If so, it is strange indeed, that they should
have since received so many additional proofs
of the confidence of the great body of their
fellow-citizens.

I do not deem it requisite to urge the argu
ment used on a former occasion. by an advo-
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cate of the company drawn from the direc- East'n District.
, March, 1322.

tion in which the bayou St. John leads, and ~
• •• THE STATE

from the situation of the lake into winch It L'S.

. f cri ORLEANS NAV.falls. Nor will I exercise the severity 0 CrI- COlllPANY.

-ticism on that precious morsel of poetry which

the counsel has quoted: it is altogether wor-

thy of the logic it is introduced to adorn.

It can hardly be necessary to say much on
the proposition attempted to be maintained,

that congress have the power, under the con

stitution of the united states, of rescinding

any charter, of taking away any right, of vio
lating any contract, whenever they think the

public good requires it-The conservative

purposes for which congress have been estab

lished; the solemnly declared objects of the

constitution under which congress exercise

their powers; the sacred principles ofjustice
and good faith which that constitution recog

nizes from the beginning to the end: the very
positive provisions of the additional articles

of that constitution; the probity, the honor,

the morals, the manners, the usages of the

good and great people, for whom, and by

whom, the general government, arising out of

that constitution. IS administered: all these

VOl.. XT. :21
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East'll Distnct, give at once a flat and indignant contradic-
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~ tion to that unworthy doctrine.
THE STATE •

vs. The parhament of England, says the learn-
ORLEANS NAV. d . .

COMPANY. e counsel, rescinded the charter of the East

India Company; and the measure was advo
cated by Burke, Fox and Sheridan. He is
mistaken as to the first branch of his asser

tion. The attempt to destroy that charter
was defeated in the house of lords, and the

authors of the attempt were soon after dri

ven out of office, by the justice of their coun
try. There has been indeed, a period ill the

history of England, when the charters of many

corporate bodies were overthrown, and that

too under the colour of judicial proceedings.

It was in the reign of Charles the II., one of

the wickedest rulers by whom that nation

was ever cursed.
No, sirs, congress has not annulled the

charter, or violated, either intentioually or in

{act, or authorised the violation of the solemn

contract, or of any part of the solemn con

tract, made between the legislature and .the

Orleans Navigation Company, under the faith

of which contract the members of that com

pany have laid out so large a portion of

their fortunes. If'therc were> any thing in the
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act for the admission of this state into the Eafl'n District.
March, 1822.

union, or in any other act ofcongress, prohibi- ~
from i ... I d . THE STATEting this state rom Improvmg Its III an navi- rs,

ORr.BANs NAV,

gation, in the best and most usual mode, or COMPANY.

from the exercise of any other right belonging

to the original states, such a prohibition 'would

itself be a violation of the constitution of the

united states, and of that article of the treaty

of cession (part of the supreme Jaw of the

land) which provides for the security of the

property of the people ofLouisiana, and their

incorporation into the union, with the enjoy-

ment of all the right«, advantages and immu-

nities of citizens of the united states.

The attempt to wring from a single sen

tence of a law, a meaning destructive of good

faith, justice and equity, and contrary to the

repeatedly expressed intention of the legisla

tor, is repelled by every sound principle and

every approved precedent of jurisprudence.

Even where the words of a statute do clearly

import that something unjust may be done,

the courts will conclude that this conse

quence was not foreseen by the legislator, un

less his intention to permit the injustice be

unequivocally expressed: without such an

expreseion, it will not be presumed that any
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East'n District. construction can be azreeable to the iuten-
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~ tion of the legislature, the consequences of
THE STATE • T if f

1'S. which are unreasonable. hus, I an act 0

ORJ.EANS NAV. I" it
COMPANY, par iament gIves a mall power to try a causes

that arise within his manor of Dale; yet, if a

cause should arise there, in which he himself

is party, the act is construed not to extend to
that cause, because it is unreasonable that

any man ~hould determine his own quarrel.
8 Rep. 118. If congress, subsequently to their

acts in favor of our company, had enacted
(supposing they had the power so to enact)

that all navigable rivers, waters and canals,
should be free of all tolls whatsoever, whether

imposed by the state or by a corporate body,

then, on the principle I have just stated, the

act should be construed, so as not to extend
to the tolls of the Orleans Navigation Com

pany; because it ought not to be presumed,
that congress would violate a fair contract,

which they had already legalised and con

firmed; that they 'would annul a charter of
public utility, and authorise a manifest injus

tice. This is a principle of universal law,

drawn from the purest sources of moral phi

losophy.-" When an exception to the rule

(or law) occurs, which the law-giver did nol
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foresee this exception is admitted in equity, East'n District.
, Jtlarch, lU:l~.

which thus supplies the defect of law, as the ~
I . h' If ld d h THE fiT ATEaw-giver unse wou 0 were e present 1"S.

. d I ld I d b d ORI.EANS NAY.m court, an as ie wou lave one yamen - COMPANY.

ing his law, had he been aware of the excep-

tion." .I1ristat. Ethic. ad. Nicom. lib. 5, c. 10.

Gillie's trans. 1st val. p. 389.

The construction for which the opposite

party contend, would be scouted even under

the government of the worst tyrants that ever

scourged the earth. It was an ordained max

im of the Roman emperors, that all their acts

of favor and beneficence should be inter
preted with the utmost extent and plenitude

of liberality. Benificium imperataris, quad a
divina scilicet ejus indulgentia prajiciscitur, quam

plenissime interpretari debemus. Dig. 1, 4, 3.

It is pretended that the consent ofcongress,

however expressly it may have been given in
our favor, cannot avail us, as it was not given

previously to the passing of our charter.

But all the acts of congress, consenting to

charters of this kind, or to state laws impos

ing tonnage duties, which the counsel has

cited, or which I have met with, were passed

subsequently to the charters or state laws, to

which they related. Some of those acts ef
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East'n Distr~t. assent bear date many years after the pro
.Wareh, 1fl2:..

..,...~ mulgation of the laws which they were intend-
THE STATE d fi B if hi . I f

1'8. e to COIl I'm. ut even I t lIS artie e 0

O~OE~::;:~v. the constitution of the united states could be

applied to our navigation company, in the un

precedented manner proposed, it would only
operate to render unconstitutional those tolls
which might have been received by us, pre
vious to the time when congress first assented

to our charter; that is, to the last day of the

period, when having the power to disapprove
of it, they did not disapprove of it. N ow, as
we received no tolls at all during that period.

this new doctrine, however well meant, can

do us no mischief.
To all these authorities in support of the

lawfulness of our tolls, I shall add one more.
as respectable as any I have already adduc

ed-the authority of the present executive
government of the united states. '\Ve have

given in evidence, and placed on the record,

the following letter frol~ the quarter-master
~eneral'sdepartment :-

(COpy)

.Tunc, 23d, 1820.

Sir,-Your letter of the 19th ult., has been

roceived and submitted with itR inclosures f(l
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the inspection of the secretary of war who di- East'n District.
, March, 1822.

reds that both the canal and bayou fees (tolls) ~
h bli b'd T! f' THE STATEon t e pu IC transports e pal. ie 01'- rs.

t be i d h f ORLEANS NAY.mer mus not e mcurre erea tel', except COMPANY.

when it becomes necessary that the schoon-

ers should ascend to the basin in order to load.
I am, sir, yours, &c.

(Signed) T. CROSS, A. D. 1\1. G,

Capt. Thomas Hunt, New-Orleans.

This order was given some time after a

suit had been brought. very inconsiderately

and unsuccessfully, by the company, against a
vesselofthe united states, which they seized

in order to obtain payment for tolls. But the
justice of the general government would not

suffer them to resent the illegal proceeding.
-Would the executive, distinguished always

for their vigilant attention to economy in the
expenditure of the public monies, have di
rected those tolls to be paid, under such cir
cumstances, if they entertained any doubt of

the right ofthe company to demand them?

The counsel, towards the conclusion of his
speech, was kind enough, in a gracious, relent

insr mood, to say: "{IVe are IIOt claiming the
t'l •

vested property of the company. Let them
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"'"""'"""""" stitutioual powers. We are contesting their
THE ST(TE "I d d hi h' hL'. fIg It to email property, or w IC IS t e
O~:~:~N~~V" same thing, money from us." Many thanks

to the learned gentleman, for the intended
favor !-he only means to take from us our
tolls, our revenues, the only interest or return
we can ever have, or expect to have, for our
money, and then he will leave untouched our

property : our capital, which is already laid
out and expended for the public benefit, and
gone for ever! His beneficent intention, in
this respect, reminds me of the goodly pro
ject of a certain Scotch economist, for ex

punging the national debt of Great Britain.

Feeling, or pretending to feel, some qualms of
conscience at a scheme of public robbery so
extensive, ruinous and atrocious, this scrupu
lous enemy of exclusive rights and privileges
proposed that" nathing but the interest of the

debt should be abolished, and that the na

tional creditors should be left at fu' leeberty

to take a' their vested eapz"tol-whare'er they

cou'd find z"t."

Lastly, it is contended by the prosecutor,

that if the charter of the company was right

fully granted, it has been forfeited by the
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nonfeasance of the company in not complet- East'p District.
, March, 1822.

ing the navigation from the bayou St. John to ~
th M

· . . . . THE STATE
e ISSISSI ppl river. es.

A . I f h 9 h . f h ORLEANS NA.v.n attentive perusa 0 t e t section 0 t e COMPANY.

charter, on which this attack is founded, will
satisfy the court, that whatever might be the
intention, or wish, or purpose of the govern-

ment in granting the charter, or of, the com-
pany in accepting it, neither party has pro-
mised or sti pulated to perform, or cause to

be performed, the work which we are alleged
to have neglected.

This section enacts, that as soon as we shall
have improved the navigation of the bayou,
so as to admit, at low tides, vessels drawing
three feet water, from the lake to the bridge,

we shall be entitled to receive a toll on every
vessel passing in or out ofthe bayou, not ex
ceeding one dollar per ton. That when far
ther improvement shall permit vessels draw
ing three feet water, to pass from the said

bayou, by the canal Carondelet, to the basin,

we shall be entitled to an additional toll, not
exceeding one dollar per ton; that when the
navigation shall be improved, so as to admit
vessels drawing three feet water, from the

lake, to any place within one hundred yards

VOf" ~T. 22
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Easr'n District, ofthe Mississippi we shall be allowed a far-
.Warch, la'.!'.!. '

'''''v*'''' ther toll, not exceeding one dollar per ton:
THE STATE • •

vs. and that when the communication between
ORI.E1NSl'\AV. h 'd .. d I 1\,J' • • • 1 11

COMPANY. t e Sal navrgation an L1C lV.llSSISSIPPl S ia

be made complete, every vessel passing from

or into the said river, shall be liable to a toll.

not exceeding five dollars for every foot of her

draft.

What is the meaning of this language of the

legislature? If you perform certain services.
respecting this navigation, you shall be en-
titled to a certain reward: when farther scr- r'

vices, to a still farther reward. There is no

specific engagement, there is no engagement

whatever on our part. There is no obligation

or liability on the part of the public, until we

shall have earned our reward, according to the

terms their representatives thought proper to

prescribe. This is wholly unlike the ordinary

contracts to which it has been compared. In

those contracts, each party makes a covenant.
a binding promise. I engage to ~i,-e, or to
do so much for you, in consideration of which

you engage to give, or to do so much for me;

or vice versa. In our case, the engagement is

not positive, but hypothetical. "\IVe could

-break no covenant, for we made none. If WfO
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do certain thinzs we shall enioy certain pri- East'n District.
~ , J .11arch, 1822.

vileges, Did the counsel ever know, or can ~
• • i' f THE STATE

he conceive, that an action 101' breach 0 co- 1'$

ORLEANS ~AV.

venant could be supported on such a conven- COnfPANY.

tion, and against the party who makes no co-

vcnant whatever? Suppose the owner of a

tract of land should stipulate with a wood-
cutter in these words-if you will clear one
hundred acres of my land, of all the wood

gl'Owing on it, I will pay you a thousand dol-

lars; and when you clear another hundred

acres in the same manner, you shall have a

thousand dollars more.-If this person should

clear only ninety-nine acres, he would not

strictly be entitled to a cent. But if he clear-

ed one hundred acres, would he not be en-

titled to his full one thousand dollars, though

he should refuse to clear an acre more? Had

we expended our whole capital without being
able to get three feet water at low tides, on the

whole extent of the navigation from the lake

to the bayou bridge, we should not be entitled

to demand any toll whatever. But, if with

that capital, we had accomplished no more

than the proposed improvement of that ex-
tent of the inland navigation, surely we should

have he en entitled to the indemnity expressly
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East'n District, stipulated for that specific service. If. after-
March, 1822, ,

~ wards, when urged to clear the canal Caron-
THE STATE , ,

VB, delet and the basin, we should plead our In-

ORl.EANS NAV. bili h h ld b 'd b
COMPANY. a I ity, t e utmost t at cou e sal to us y

the public, would be-if you cannot perform
this work, we will propose it to some one else.
But to deprive us of the wages we have al
ready earned, because it is not in our power

to earn any more, would seem, in ordinary

cases, an injustice too flagrant to be attempt
ed or thought of.

The laws o!all the states which have legis
lated on the. subject of internal navigation,
confirm the decision which the common sense

and common honesty of mankind would pro
nounce on this accusation against us. When

ever it is intended, that the non-performance

of a specified work or improvement, shall
cause a forfeiture of any right or privilege
granted, it is so declared expressly; so that if

the advantages offered be not deemed equiva
lent to the risk to be incurred, the charter
need not be accepted. In the 19th section of
the act for improving the navigation of James

river, 1 Virgo Rev. Code, 445, it is provided,

that if the company shall not begin the in

tended work within one year, or shall not corn-



OF THE STATE OF LOUISIANA,

plete the same within ten years then all pre- East'n District.
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ference in their favor, as to the navigation ~
• • THE STATB

and tolls III question, shall cease. In nearly vs.

II h . I d . . h' hI ORLEANSNAV.ate III an navigation statutes, w IC have COMPANY,

already quoted, there are similar enactments:

and a great many subsequent acts were pass-

ed, extending the periods at first limited, in-

stead of rigorously insisting on the right of

forfeiting the charters for nonfeasance. So

much have these corporations been favored

by the enlightened legislatures of the most

distinguished states of our confederacy.

The words in the 9th section, " when the

communication between the said navigation

of the river Mississippi shall be made com

plete," mean nothing more than when the ca

nal shall be extended to the Mississippi: the

construction attempted to be given to those

words, even if there were any positive stipu

lation on our part, could only be specious, if

the sole purpose of the act had been to open

a navigable communication between the bay

ou and that river. But the purpose of the

act, as expressly declared in its first section,

as well as by its title, was to" improve the

inland navigation of the territory of Orleans."

Therefore, according to the extraordinary jn-
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Easr'n DJSl,icl. terpretation for which the learned counsel
J'rlarl'h, 1:J'~'.:•

....,... -- contend, we shonld be liable to forfeit our
THE STATE I c f . , f tl t
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contemplated improvements, should remain

unimproved. Our charter, in short, would

not be secure, until we should make every

possible improvement within the range assign

ed for our operations.

In support of his argument, the gentleman

offers the 22d article, P: 92, of the Civil Code,

which enacts, that a corporation may be dis

solved-first, by an act of the legislature, if

they deem it necessary or convenient to the

public interest ;-and secondly, by the for

feiture of their charter, when the corporation

abuse their privileges, or refuse to accom

plish the conditions on which such privileges

were granted.

The first paragraph of this article can only

be construed to extend to those corporations

which are formed for internal government,

municipal administration, or the like; not to

those which embrace contracts with respect

to property. 4 Wheat. Rep. 629. The last

are protected by that article of the constitu

tion. which forbids state legislatures to pasr.-



or THE STATE OF LOUISIANA.

any law impairing the oblization of contracts. East'n District.
b b March, 18~t.

But there is no question, at present, on this ~
bi t 'V~ 1 . d 1 I Tn E STA T.E:SU ~ec . e are on y reqUIre to slew t iat rs

i t I t b fi fei db' fi ORJ,EANSNAV.our CIaI' er las no een or eite y nus ea- COIUPANY.

sauce or nonfeasance. On this last ground,

it would be manifestly very hard to annul our

charter and deprive us of our rights, for not

performing what we are utterly unable to

perform. But the counsel insist on it never-

theless. Like Shylock, they stand upon the

law. \Yell then, rigorous prosecutors, take

yoUI' pound of flesh, if you can find it in the bOUlI.

'Vhat is that condition, tell us, which we re-

fuse to accomplish, and on which any privi-

lege exercised or claimed by us has been

granted? 'Vc claim the privilege of receiv-

ing tolls Oll vessels coming to the bayou bridge,

or the basin; the conditions on which that

privilege was granted, were, that we should

improve the navigation of the bayou, and the

canal Carondelet, to a certain specified ex-

tent : and we have completely fulfilled those

conditions. When you can find in our char-

ter, that the junction of the navigation already

completed, with the Mississippi, is made a

condition for exercising any right or privilege

we have ever claimed, then, but not till then,

demand such justice as Shvlock would exact
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~ means of the company for carrying on the
THE STATE •• f he ri . 1 I d t kva. navigation 0 t e river, IS ca cu ate 0 rna e

ORLEANSNAV. • • • H th t
COMPANY. a very mcorrect ImpreSSIOn. e says, a

we have sold lots to the amount of $98,000,

besides which, congress had appropriated

$25,000, for the purpose of completing the

canal. The lots of which he speaks were

purchased by us, as the evidence shews, from

the charity hospital of this city, for $28,633
8 cents, (all charges included) the whole of

which sum was actually paid down; and paid

too, out of the monies which might have been

justly shared as dividend. These lots were

afterwards sold by us, not for cash paid down,

but on census, as it is termed; that is, for an

interest on the capital of the price, the pur

chaser having the option to pay that capital,

or the interest of it, for ever. In this sale, the

capital of the price amounted to $98,325, and

the interest thereon, stipulated at the rate of

6 per cent., to $5899 50 cents per annum.

It is evident that the purchasers will always

prefer, as they have hitherto preferred, pay

ing the interest to paying the capital, so long

as the market rate of interest here shall ex

ceed 6 per cent.; and that will probably be
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for azes to come. This annual interest, to- EastOn District.
~ March, 1822.

getlwr with a considerable portion of the toll ~
. d h b d '11' . t d THE STATlilreceive , as een, an stt IS approprIa e 1'S.

ki d . .. h .., ORI,EANS NAV.to rna mg an mamtammg t e requisite im- COMPANY.

provements in the navigation. There are

many men who would have appropriated the

proceeds of so fortunate a speculation in a

very different manner: who would have sold

those lots,-whose value our improvements

had so greatly enhanced-for ready money,

and made a dividend of the nett profit, to in-

demnify themselves in part, for their former

losses. But instead of taking this fair advan-

tage of circumstances, the navigation com

pany-those persons, who, according to the

counsel, 'are thoughtful only of their own

pockets'-reserve the whole gross amount in

perpetuity, (without even deducting any thing

to replace the purchase money which they

had taken from the proper fund of dividends)

to promote the public objects of the institu-

tion. Their generous and public spirited con-

duct in this respect will be better appreciated

when it is known, that from the granting of

their charter in lB05, to the year 1809, and

from 1813 to 1818, a period of about nine

years, they received no dividend, no interest

VOL, XI. 23

.,
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East'n District. whatever on their capital: so great were the
March,1822.

~ expenses of making and maintaining this navi-
THE STATE. • .

rs, gahon. There js scarcely a storm that does
ORLEANSNAV. •

COMPANY. not occasion a heavy loss to the company.
The repairs of the damage done to their

works by the crevasse of Macarty's planta

tion, cost them no less than $23,774 86

cents.

Congress, it is true, did, by their act of Feb.

10th, 1809, 4 Bioren, 201, appropriate the

sum of $25,000, to enable the president of the"
united states to cause the canal of Carondelet

to be extended to the Mississippi, so as to ad

mit an easy and sate passage to gun-boats, if

he should be convinced that the same was

practicable, and would conduce to the more

effectual defence ofthis city. Not a dollar of

this appropriation was ever received by the
company; and no attempt was made to ex
tend the navigation to the river; the presi

dent being probably well convinced of the

utter inadequacy of the means offered to the
cnd proposed. No evidence has been given

of the probable cost of the contemplated

work, but we may know what the legislature

of this state thought of it, by referring to the

act of March 6th, 1819, for the establishment
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of a company for the purpose of digging and East'n District.
March, 182'2.

constructing a basin to communicate from the ~
. M'··· M" I F THE STATEriver ISSISSlPPI to angny s cana. or vs.

h l . h havi . , h ORLEANSNAV.t at so e purpose-c-wit out avmg in view t e COMPANY.

making or extending of any navigable canal,-

the general assembly deemed it necessary to
allow the company to raise a capital of200,000
dollars.

We are not only not bound, but we are
virtually prohibited by our charter from ex
tending the navigation of the bayou and ca
nal Carondelet to the Mississippi. To effect
what we have already accomplished, has re
quired the whole of our capital, and a great
part of what ought to have been our interest
upon it; but we are not permitted to augment
our capital, and without a further and very
large capital, it is impossible for us to make
the navigable communication in question.

There belongs to every speculation of this
kind, much of the risk of a lottery. Many
canal companies get blanks, and a few have
obtained splendid prizes.. In Great Britain,
there are canal stocks which have yielded

dividends of from thirty to fifty-eight per cent.
per annum, and whose original shares have

been sold at a profit of a thousand per cent.
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East'n District. See the London Mal!azine for 1820, vol. 1,
.March, 18:':<1. 'J

~ Pl': 119,237,365,485,725. Some of the ca-
THE S'rA'l'E I .. V· .. I I d d

rs, na compallles III rrgrma lave, un erstan ,
ORLEANS :'lAV. b h' hI c 0 ' h

COMPANY. een 19 y tortunate, ur company seance
of profit was, for a long time, very slender

and precarious. The experiment was new

in this territory, and they had every difficulty
to struggle with; high wages, inexperienced

workmen, sand-bars formed by every gale of

wind, in place of those that had been cleared
away. At last, by dint of hard labour, pa
tience, perseverance, and a generous spirit of

enterprize, they perform their task, and begin

to receive a little reward for it. Their prize

is, indeed, a very small one; not yet equal to

the first cost of the ticket. Their stock for

one or two years past has sold at a loss of

about fifteen per cent. And notwithstanding
all this, they cannot escape envy, hatred and
hostility. Notwithstanding all this, we are

told by the counsel, that .. if this state of

things is sanctioned by law, we must submit,
-until legislative omnipotence affords re

lief." I doubt the propriety, indeed I doubt

the morality of attributing omnipotence-in

the most mitigated sense which any idiom

of language, any fiction of law, or any figure



OF THE STATE OF LOUISIANA. 181

of the boldest rhetoric would admit-to a le- East'n Distvict.
l,Iarrh, IlJ:l2.

gislative body, whose powers are so strictly '-"~

I· . d h fl' I b THE STATEmute as t ose 0 our egIs ature are, y the rs

it ti f hi d b h . ORLEr (;S I'-/Av.consti u IOn 0 t IS state, an y t e consti- COMPANY.

tution of the united states; both of which

we are all bound, by our solemn oaths, to

support. If it were even our dreadful lot
to live in one of those enslaved and debased

nations, whose impious despots assume to be

the vicegerents of the Almighty, I think, that

when compelled to address our masters in the

language ofadoration, we should remind tuern,

at the same time, that their omnipotence; like

that of heaven, ought to be exercised con-
formably to that sacred and immutable jus-

tice, " whose seat is the bosom of God, whose

voice is the harmony of the world."-The

counsel proceeds to say, " such a state of
things, no doubt, was intended by those who

granted the charter, more perhaps for their
own benefit than the public weal. But it

often pleases a good God-to confound those
rulers who use power for their own emolu-

ment, and to protect the oppressed by the

blindness of their oppressors." This is the
first time, I believe, that the governor and the

legislative council who granted our charter,
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East'n District. were ever accused or suspected of such cor
March,1322.
""~ ruption. I am the last person on earth dis-

THE STATE • I f
'Vs. posed to eulogize the c iaracter 0 governor

ORLEANS NAV, Cl ib b I '11 t t th tCOMPANY, at orne; ut WI venture 0 asser, a
whether he acted right or wrong, no man
ever acted less from the impulse of mer
cenary motives. And I think I can say as
much for that legislative council, whose se
cretary I was during the whole period of their
existence, and with whose measures and views
I had the best opportunities of being tho
roughly acquainted.

The gentleman asserts, that if the naviga
tion from the bayou to the Mississippi had

been complete at the time ofthe late invasion,
our gun-boats would have been saved, and
the British army destroyed. Is it possible!
Then these gun-boats must have been cap
tured in the basin, as they were endeavouring
to save themselves, having retired from the
enemy as far as our incomplete navigation

would carry them. Yet I have always un
derstood that they were taken, not in the
basin, nor in the canal, nor in the bayou; no,
nor in the lake Ponchartrain, but in the lake

Borgne. I supposed, from no better infor

mation than Latour's history, and the official
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accouut of captain Jones, the commander ofEast'n District.
March, 1822.

the gun-boats, that they had been taken in ~
• • THE STATE

the Malheureux Island passage, on their way V8.

h P · C '11 h R' I h ORJ,EANSNAV.to t e etites OqUl es, or t e igo ets, were COMPANY.

they had positive orders to "wait for the ene-
my, and sink him or be sunk themselves." La-
tour's Histwy, p. 58, and appendix, r 34, 133.

The counsel might as well have imputed to
the navigation company, the capture of the
city of Washington, as the loss of those gun-
boats. The accusations of the wolf against

the lamb, in the fable, have truth and justice

in them, compared with this charge against us.
Whatever doubt may be imagined respect

ing the constitutional validity of our charter,
or ofany of its provisions, none I presume, can
exist, but that we have expended our capital
on the improvement of this navigation in good

faith. We acted under the sanction of seve
ral state laws, and several acts of congress;
and in the presence, and until now, with the

acquiescence of the public and their repre
sentatives, whose interest and duty it was to
oppose our proceedings at once if they were
illegal. Our law-the universal and immuta
ble law of all civilized communities-secures

to us the full value of the improvements made
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East'n District. by us under these circumstances, even if it
March, 1822.
~ could be held that our charter was invalid,

THE STATE. h hI' Lt' t b bvs. In t e woe or III part. e It no e 0 -

OIlLEANS ~AV. • d h . hi h t
('OMPANY. jecte ,t at a state 1S a party w IC canno

be subject to any judgment of this court.

That state appears in court as a voluntary

suitor, To obtain justice, it must first do

justice. A previous indemnity for the whole

of our useful expenses, would therefore be

the indispensible condition on which the

state could be allowed, for itself, or for the

citizens at large, to resume the rights which

have been granted to the navigation com

pany.

'We are told on this subject, by the counsel,

that we may rely with unbounded confidence,

on the generosity of the state, for ample re

muneration for our services :-On that same

generosity, in the exercise of which (he adds,

hy way of encouragement) "she is prosecut

ing this suit for the protection of her weak ci

tizens against the extortions of the strong."

'Ve have no doubt whatever of the justice

of the state, that is, of the great body of her

citizens; but ifher legislature should continue

in the same disposition as when they passed

their resolutions against us. it is not probable
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they would pay much regard to any petition ofEast'n District.
March, 1822.

ours. 'W'ould they not exclaim as we ap- ~

h
. . THE STATE

proac ed their bar to supplicate for rernune- rs,

. b hi hI f: d ORLEANS NAY.rationv v egone, too Ig y avore monopo- COMPANY.

lists! Avaunt, ye minions of exclusive privi-

leges! The forfeiture of your $200,000 is but

a just punishment for your nonfeasance and

malfeasance; for your many illegal and op-

pressive actings and doings."-But however

well disposed they might be towards us, we

prefer to claim our rights from the justice.

rather than to solicit them from the generosi.

ty ofour country.
Weare unwilling, if we can help it, to relj

on the favor of anyone; but we do rely, with

unbounded confidence, on the privilege-that

invaluable privilege which belongs cxclusit1cly

to the members of a free state-of demanding
our own, not as a boon, but as a birth-right.

On this cause may depend the fate ofevery

corporation in this commonwealth. If such

a charter as ours can be forfeited, ifthe hard

ly earned privileges it confers can be taken

away, if the solemn contract made with us

by the public, and reli?"iously fulfilled on our

part, can he violxted, on the pretences

that have been set forth against U~. what

VOL. xr. 2,1
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East'u District. corporate body can consider itself safe? To
March, 1322.

~ say nothing of the principles proclaimed in the
THE STATE I . I . I' h' h d drs. egis ative reso utions, w IC cut up an e-

ORLEANSNAV. d" I ions wh
COMPANY. stroy ra rca Iy all corporations w atever, not

even excepting that great corporation; the

government of the state; is there any corpo

rate body existing which might not be accus
ed, and perhaps with truth, of omissions far

greater than that which has been unjustly

laid to our charge, and strenuously urged as a

cause for depriving us of our charter? Is

there any bank, any canal company, any turn-
• pike-road company, any ferry-company;-is

there any religious, or political, or charitable,

or learned, or commercial corporation which

has accomplished, to the utmost extent, every

purpose contemplated or intended by the le
gislature,-which has done all that it could

possibly have done to promote all the objects
of its institution?

Ifthe Orleans Navigation Company, whose

perseverance, disinterestedness, and self-de

nying public spirit have been proved on this

trial, to an extent seldom found in any joint

stock, or any other corporation, be not secure,

then it will be time for everyone who holds

an interest in any such chartered body in this
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11 . ifi d . East'n District.state, to se It out at any sacn ce: an It March, 1822.

would be only fair in that case, to give the T~S
' HE TATE

citizens of the other states, and foreizners 0 VS. N
~ RLEANS AV,

also, full notice of the risk they would run by COMPANY,

adventuring their funds on speculations, in
which, even if all the unavoidable hazards
and difficulties attending them should be over-
come, there would, at last, be no security.

With these observations, I commit the cause

of my clients to the justice of the court.
(See Post.)

-
ROBERTSONvs. LUC/1S,

_\FI'EAL from the court of the first district. If the judge
a quo tell the
defendant, he

PORTER J. delivered the opinion of the ~as no .need ~f
, introducing his

court. On the trial of this cause the J' udge a evide,~ce, as the
, plaintiff 's case

ouo beiuz of opinion that the plaintiff had is not proven,
1 b the supre me

not made out his case informed the defen- court will re-
, mand the case,

dant's counsel that it was not necessary for i~ they be «:
, different opuu.

him to introduce any evidence, and gave on,

judgment accordingly in his favor. We
think, from an examination of the testimony,
that justice cannot be done, without having
this evidence before us. The cause must

therefore be remanded for a new trial.
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East'n District.
March, 182'2.

~

RORERTSON
vs.

LUCAS.

CA:SES E\ THE SUPREME COURT

It is therefore ordered, adjudged and de

creed, that the judgment of the district court

be annulled, avoided and reversed, that this

cause be remanded to be tried anew, and that

the appellee pay the costs of this appeal.

Ripley for the plaintiff, M'Caleb for the de
tendant,

-
BRADFORD vs, WILSON.

Where rraud ApPEAL from the court of the third district.
is put at issue
ami the sup,'cme • • •
COurt think i hat PORTER, J. delivered the OpInIOn of the
the wcight of .. .,
evidence is court. ThIS action was Instituted on a pro
against the ver-
dict, they will rnissory note, made by Lashley, of whose es-
remand the
cause foi ancw tate the defendant is curator. The defence
trial.

The COUrt has set up was insanity, fraud, and want of consi-
the power to de- •
cide differently deration,
from the jury, •.•
but it is one The cause was submitted to a Jury, who
which, in ca ses ...
of 'nat descrip- found for the defendant.
tion, is to be ex-
ercised w~th The plaintiff did not apply for a new trial
;reat caution,

in the court below, but appealed, and asks to

have the judgment reversed, as the verdict is

contrary to evidence.

Judging alone from what appears on re

cord, and without the advantages which were

possessed by those who tried the cause in the
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first instance we are of opinion the weight ofEIl.8t'n District.
, March, 1822.

evidence is in favor of the plaintiff. In ordi- ~
ti . h d L • •• BRADFORDnary ac IOns we mIg t procee on this opmI- ,'s.

WILSON.
on, to give final judgment; but cases of the

nature of that now before us, where fraud is

put at issue (like those where damages are to

be assessed) fall so peculiarly within the

province of a jury, and that body, from its

constitution, and the manner investigation is

carried on before it, is so much better quali

fied than this court, to arrive at a correct

conclusion on the merits, that we feel great

reluctance to decide contrary to their verdict.

As the cause now stands, we think the s af

est course we can adopt, and the one best cal

culated to attain the ends of justice, is to

send the parties back to investigate their

rights anew. If the jury, who already tried

the case, have erred, from the motives ascrib

ed to them by the plaintiff; if they have bee»

guided by their passions, and forgot the so

lemn duty they had to perform, and the re

sponsibility under which they discharged it,

twelve other of our citizens can correct their

error. On the contrary, should a second ju

ry find as the first has done, and an appeal is

again taken. W~ shall be hetter enabled to
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East'n District. satisfy the law. and do that in the case which
Marth, 1822. '
~ justice may demand. 10 JJ!lartin, 66.
BRADFORD d d d d"S. It is therefore ordered, adju ge an e-

'VILSON. d' .creed, that the judgment of the istrict court

be annulled, avoided and reversed; that this
cause be remanded for a new trial, and that

the defendant and appellee pay the costs of
this appeal.

Watts for the plaintiff; Duncan for the de
fendant.

--
.nCHOLLS Y8. ROL.flJvlJ.

A contract lor ApPEAL from the court of the fourth district.
the sale of a
slave must be
l~duced to wri- PORTER J. delivered the opinion of the court.
ung.

If a slave It is alleged in the petition, that the defen-
be delivered on
trial, parol evi- dant entered into a verbal contract with the
dence may be •• • •
received to shew plaintiff to purchase from him a slave, which
under what cir-
cumstances, contract was to be confirmed in writing: that

In contracts
which are recip- the defendant being in great want of the ser-
roc ally benefi- • •
c.ialto both par- vices of the negro to work on his house, beg-
tICS, the same . .
care is exacted ged the use of hitn, and promised that he
of the bailee
which every should be returned on the next day, or the
prudent man
takes of his own contract confirmed.
goods. •

In an action It IS further alleged, that the slave has not
for property "
thus delivered, been returned, and Judgment IS prayed for
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his value, and for the damages sustained by East'n District.
March, 11122.

his loss. ~

Th d . NICHOLLS
e efendant plead the general Issue; the t's.

ROLAND.
cause was submitted to a jury, who found a _

di . he inlaintiff d h h and not return-Vel' ict against t e p ainti ,an e as ap- ed, the burthen

I d
of proof as to

pea e . the facts which
• • excuse the fail-

Parol evidence alone, was introduced to ure to restore it,

h
. .. . lies on the bai-

support t e allegations contained m the peti- lee,

tion.

As our law has declared that the sale of

slaves must be reduced to writing, that a ver
bal alienation of them is null, and that in case
the existence of any covenant tending to dis
pose of them is disputed, parol evidence shall

not be admitted to prove it; Civil Code, 310~

art. 41; Id. 344, art. 2, all the testimony

which goes to establish a contract for the

purchase of the property mentioned in the

petition, must be rejected.
Parol evidence however was legally intro

duced, to shew that the plaintiff delivered a

slave to the defendant, and the circumstances

under which that delivery took place. These

circumstances, as we learn from the evidence,
were-that the plaintiff and defendant had

a conversation respecting the sale of a negro,

and that he was delivered to the latter on trial.
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~:ast'll District. who employed him in a ferry boat, and did
March, 1822.

'-"'~ not return him. Why he was not returned,
NICFlOI,LS he testi k he tri I d .

1'8. t e testimony ta en on t e tria, oes not Ill-
ROLAND. d

form us, whether he ran away, or was rown-

ed, or was fraudulently disposed of by the

appellee, or lost through his fault or negli

gence, is left to be ascertained by presumpti

on, for nothing express, nothing positive has

been proved in regard to it.

From the evidence, it appears the negro

was delivered to defendant, under an agree

ment which authorises us to infer that it was

as much the interest of the owner to place

him in his possession, as it was that of the

appellee to receive him. In contracts which

are thus reciprocally beneficial to both par

ties, the same care is exacted of the bailee,

which every prudent man takes of his own

goods, and the party to whom the property

is delivered, is answerable only for ordinary

neglect. Domat, liv. 1, tit. 5, sec. 2, art. 1 Sr 6.

Pothier, Troiu du pret a usage, n. 97, Dig. liv.
13, tit, 6, t. 5. 18 & 19. par. 5. tit. 2, t. 2. The

judge a 9~lO charged the jury conformably to

this doctrine, when he told them, if they were

satisfied the defendant had us-d the slave as

he did his own, and paid the same attention
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to his preservation they ouzht to find a ver- East'n Dlstrics,
'0 Man·It, 1822.

diet in his favor. '...1"'-____

• • NICHOLLS
But the Judge did not stop here, he went vs.

f hI' c d h' I' h ROLA.ND.urt er, ie mrorme t e Jury t rat It was t e

duty of the plaintiff to prove that the loss of

the slave proceeded from the fault of the de

fendant. In this we think he erred. The

owner of the slave was only obliged to prove
he delivered him. The circumstances which

were to excuse the failure to restore him,

should have been established by the party
who received the property on the condition

of returning it. We are far from intending to

say, that ifthe slave absconded, or was drown

ed, the bailee should have furnished positive

proof of these facts. But it was his duty to

give evidence which led to a fair and reason

able inference, that the loss of the property

was not owing to any fault of his. It would
be imposing a most intolerable hardship on
the bailor, to require of him, not only to

prove that he placed-his slave in the hands

of another, but also to furnish testimony

why he could not get him back. We had oc

casion a few days since to recognize the gene
ral rule on this subject, in the case of Delory

1"8• .il/ornet, and we there held that the hurthen

VOL, XI. 2.1
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East'll District. ofproof lies on the person who has to support
March, I n~z.

~

NICHOLLS
t'S.

ROLAND.

his case, by proof of a fact, of which he is

supposed the most cognizant. That princi

ple applied here brings us at once to the con

elusion, that the onus p1'Obandi lay on the de

fendant; because he must be presumed to

have more knowlege of the slave's conduct,

and what occurred to him while in his pos

session, than the plaintiff can be supposed to

have.

The general rule of evidence is, that the

point in issue should be proved by the party

who asserts the affirmative. If any doubt,

could be raised on the application of that

rule to this case, it is removed by recurring

to the law which governs contracts of this

kind.

Pothier in his treatise des Cheptels, n. 53,

says, that if a question arises respecting the

death of cattle, delivered on the conditions

common to this contract, the burthen of proof

lies not on the owner, but on the person who

received the property.

So in his work Du pret a usage, he teaches

the same doctrine; that it is the borrower,

not the lender, who must establish by evi

dence the loss of the thing lent. Pothier, Traiti
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ApPEAL from the court of the first district.

Du pret a usasre n; 40 and in his Treatise on East'n District.
c> , , March, 1822.

Obligations, 1/.620, he presents the very ques- ~
. b f d d id .. formi NICHOLLStion e ore us, an eCI es It, 111 con ormity VB.

. 1 h .. have i d ROLANn.WIt 1 t e opmlOn we ave Just expresse .
It. is therefore ordered, adjudged and

decreed, that the judgment of the district

court be annulled, avoided and reversed,

and the cause be remanded for a new trial,

with directions to the district judge not to

charge the jury, that" the plaiutiffnot having

proved it was by the fault of the defendant

the negro had disappeared, they ought to find

for the defendant." The costs of appeal to

he paid by the appellee.

Duncan for the plaintiff, Dumoulin for the

defendant. -
BETH.~fONT vs. D/lVIS.

A cook, hired
for 18 months,
may be dismis

PORTER, J. The plaintiff, a resident of sed at any time.
If the master

Paris, in the kinzdom of France, contracted was bound to
e pay his passage

with the defendant to serve him eighteen back to France,
at the end of his

months in the capacity of cook. He was to services, ?is re-
presentatives

receive two thousand five hundred francs per may recover the
value of such ll.

annum, for his wages, and the defendant fur- passage, though
'- the cook died

ther agreed to pay his passage from Havre to during the pe~
dency of a surt



196 CASES I~ THE SUPREME COURT

East'n District. New-Orleans, and from New-Orleans back ttl
March, 1822.

~ Havre.
BETHMOKT I f h' t hI' 'ff

t'S. n pursuance 0 t IS contrac t e p ainti

DAVIS. came to Louisiana. After he had served the
brought on the .1' _
master's refusal defendant for some months, a dispute arose
to pay the pas- hi]. I 1 Tl .
sage money. between t ern, and 1(' was lise 1argea. us

action is brought to recover the whole amount

ofhis wages.

The judge a quo gave judgment that the

plaintiff recover the sum of 8257 25 cents,

which amount he states to have decreed on

the following grounds :-$107 25 cents for the

period of actual service, and S150 to carry

the pla.ntiff back to France.

It is admitted that Bethmont died after

the inception of this suit, and before the ren

dering ofjudgment in the district court.

A good deal ofevidence was taken to shew

the conduct of the parties, and the causes

'which produced the dispute, that ended by

the discharge of the plaintiff. But the view I

have taken of the case renders it unneces

sary to examine that evidence in detail.

Both plaintiff'and defendant have appealed.

I think the judgment of the district court is

erroneous in that part which allows SI .50 for
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the passaO'e back to France' because in my Enst'n District.
b "March, l3tz.

opinion, that branch of the contract was per- ~
BETHMONT

sonal to the plaintiff, and as by the act of God, t'S.

DAVIS.
it is .now impossible for him to perform his

part ofit, the defendant cannot be compelled

to a performance on his. It is true that dama

ges were due by the defendant the moment

he refused to comply with his agreement,

but nothing on the 'record shews the amount

of these damages, or what pecuniary loss the

plaintiffsutfered by remaining here, instead of

returning to his native country. In the ab

sence of proof as to the amount, we cannot

give more than a nominal sum. To give

$1.50 to his heirs, is carrying the contract into

complete effect, which, in my opinion, cannot

now be done.

As there is a difference of opinion among

the members of the court on this point, I am

anxious to state somewhat in detail the rea

sons which influence mine. I cannot agree

with the plaintiff's counsel, that the promise

to pay the passage back to France, bound the

defendant for the sum necessary to effectuate

that object, whether he returned or not. On
the contrary, I think it was only due in case

he should return. If J am right in this posi-
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East'n District, tion we have then presented the ordinary
Narch, 18'2\? '
"""'~ case, where the payment of money depends on

TIETHMONT hi b c tl b h h
VB. somet lIlg to e perlorme y t e ot er party

DAVIS. to the contract. What is the principle of

law which governs cases of this kind? This:

that until that performance takes place the

money is not due. What is the exception?
That if the act to be done is personal, and

the person who has a l'igltt to claim its execu

tion prevents it, he s-hall not take advantage

of his own wrong, and he is responsible in
damages, if the party who had to perform
this act dies during the pendency of the suit.
This is the doctrine of Pothier, Traite du

louage, n. 155.

The question then returns on my mind

what damages are proved? How are we in
formed that the plaintiff was inj ured to the

amount of $150, because his passage was not

paid? How do we learn that if he had gone
back he would have been benefited in that

sum? Or what damage he sustained by re
maining? There is not even any evidence

how much it costs for a passage to France, I

therefore think the district court erred in de

creeing that the defendant should pay for it.

In respect to the other sum allowed by the

judge. it doris not appear to me any error hll'F
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been committed. Our Code declares, that a East'n District.
March, 1822.

man is at liberty to dismiss a hired servant, ~
BETHMON,.

attached to his person or family, without as- va.
DA.VIS.

signing any reason for it. This construction

cannot be shaken by the argument so strong-
ly enforced by the plaintiff's counsel; that in
the present case the parties had contracted
for a longer time. Because it is precisely for
cases of this kind that we must presume the
law to have been made. If the terms of the
contract stated no period df service, the mas-
ter would have the right to dismiss his ser-
vant without the authority of this provision in
our Code;

I think that the judgment of the district

court should be reversed, and that the plain
tiff recover of the defendant the sum of '$]07

25 cents; that the plaintiff pay the costs in
this court, and the defendant those of the
court below.

MARTIN, J. I concur with every part of the

opinion of judge Porter, except that which
relates to the claim for a sum equal to the
costs of the plaintiff's passage back to France.

The defendant has not stated in his an
swer that he tendered a passage on board of

any vessel, to the plaintiff; 011 the contrary he
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K,,!'n District. has denied the plaintiff's right to such a pas
)lI'ueh, 1822

j""..v......... sage. It appears therefore clear to me that
BETH~rONT he mlai iff h d 'h' di I1'8. t e p auiu a a rIg t, imme tate y on

DAVIS,
bringing on his suit, to be compensated in
damages for the failure of the defendant, to

perform that part of the contract, which, enti
tled the plaintiff to demand a passage to
France, This right to damages. for this par

tial breech of the contract, certainly survives

to his representatives.

Had the plaintiff: on the defendant's refusal
to furnish him with a passage, embarked for
France, he might have sued the defen

dant for the passage money he might have

paid, and this would have been recoverable,

even if the vessel which carried the plain
tiff had sunk. If, unable to procure such a
passage, the defendant had given up his ex
pectations to return, he could have had an ac

tion to be compensated for this sacrifice.

"I'his action could certainly survive. Likely

it is this very action that he has instituted, J
think his death pendente lite has not put the de
fendant in a better situation.

The passage was a part of the price of the
plaintifJ"s services.

I think the judgment ought to be affirmed.
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MATHEWS J. This action is founded on a East'n District.
, March, 1822.

contract, by which the plaintiff agreed to ~~
• BETHlllONT

serve the defendant as a cook, for a certain vs.

time, sti pulated between the parties in a DAVIS.

written instrument. Before the expiration of

the period of service, the cook was dis

charged by his employer; and proceedings
took place, as have been stated by the junior

judge of the court; with whom I agree in

opinion in all things, except his construction

of that clause in the contract which relates to

the payment of the price of the passage of
the plaintiff back to Havre. I think the obli-
gations arising out of. this contract were en-

tirely reciprocal on the parties up to the pe-
riod at which the services of Bethmont ceas-

ed, by the will of the defendant; and that

from that moment, the only remaining obliga-

tion (necessary to a complete fulfilment of
said contract) rested altogether on Davis.
He had bound himself unconditionally to pay

the passage of the plaintiff back to Havre, ill

France, at the expiration of the time of ser-

vice as stipulated, which, in my opinion, crea-

ted a positive obligation on his part, to pay
so much money as would amouut to the price

of such passage; for it could not in any
Vor.. XI. '20
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East'n District. manner concern the interest of the employer
March, 1822.

~ what disposition the servant might make of
BETHlUONT I' If' f hi . had ceased Cvs. nmseu, a tel' IS services rae cease. on-

DAVIS. 'd a : 1'h bSI ere III t lIS way, t e contract must e

extended to the representatives of the plain

tiff, who are entitled to the full benefit of that

stipulation which relates to the passage back

to Havre, notwithstanding his death. I there

fore concur with judge Martin, that the judg

ment of the district court should be affirmed

with costs.

It is therefore ordered, adjudged and de

creed, that the judgment of the district court

be affirmed with costs.

Preston for the plaintiff Daveeac for the de

Iendant.

-
.H.WRY vs. LOlaSLl.;Y:l LVSUIU.YCE COJHPJ1J~T.

11 te stimuny ApPEAL from the court of the first district.
{JI' a.duutted,
\\ ithout belng
sworn to, and :MATHEWb,.T. delivered the opinion of thr-
lJe contradicto-
'y, the supreme court. Reduced to a single (1uestion, as thi-
. our t will re-
Uland the case case is, and that one of fact alone, the only
IOL' ~~ i.ew trial

. difficulty in its decision arises from the con-

trariety and direct opposition of the testimo

1l.V, which relates to the ownership of the ves-
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sel on board of which the zoods were shipped East'n District.
o March, 1822.

and insured. When a person who acts as mas- ~

t f h" " "I f b d BARRYer 0 a s IP~ IS gUl ty 0 arratrous con uct, 1'9

that i . .f.""d fb LOUISIANAat IS przma Jacze eVI ence 0 arratry, so as to INSURANCF, Co

entitle the assured to recover against the un

derwriters, without requiring negative proof

that such captain was not the owner, or shew-

ing who really was. The fact of his being

owner must be established by the underwri-

ters, in discharge of whom it is intended to

operate. Park on Insurance, 127.

Opposed to this presumption of law, in the

present case, we have it on record, as proven

by one witness, that Brown, the master, pur

chased the vessel at a sale by the marshal.

To rebut this testimony the plaintiff offers a'

copy of the ship's register~ by which it ap

pears, that on the oath of the master, Brown,

the vessel was registered as the property of

J ohn Nicholson, the person who proves Brown

to be the owner. Had Nicholson and Brown

both been sworn in open court regularly, to

testify in the cause, as to the real owner of

the schooner, and had their testimony been

thus contradictory, and nothing appeared to

lessen the credibility of either, we should

have concluded that the presumption in fa-
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East'n District. vor of the captain not beinz owner ought tQ
ACarch, 1822. 0

~ prevail, and that the assurers are liable on
BA:a~Y the policy. But Nicholson has never been

LOUISIANA • •
INSVRANCE Co sworn, and the regIstry of the vessel (If at all

evidence of the ownership, is not the best)

has perhaps been irregularly obtained; and

consequently the oath. which is the founda
tion of it, is before us in such a questionable

shape that little weight can be given to it for

the purpose of proving property. These cir
cumstances create such embarrassment in
weighing the testimony, that we are of opinion
that the case ought to be remanded for a new

trial, believing from all which appears on the

record, that justice requires this mode of

proceeding.

It is therefore ordered, adjudged and de

creed, that the judgment of the district court

be annulled, avoided and reversed, that this

cause be remanded for a new t.rial, and that

the appellee pay the costs of this appeal.

Livermore for the plaintiff, Duncan for the

defendant.
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MAGER VS. LOUISI.IlNA INSURANCE COMPANY.

ApPEAL from the court of the first district,

ApPEAL from the court of probates
parish and city of New-Orleans.

East'n District.
Jrlarch, 1822.
~

MAGER
1,'8.

LOUISIANA

INSURANCE Co
PORTER, J. delivered the opinion of the

If testimony
court. This case is similar in all its circum- be admitted,

witbout being
stances to that of Barry vs, Louisiana Insurance sworn to, and

be eontradieto
Company just decided, it must therefore re- ry, the s.npreme

• '" court w,ll re-
CeIVe a similar Judgment. mand the case

for a new trial.

It is therefore ordered, adjudged and de
creed, that the judgment of the district court
be annulled, avoided and reversed, that the
cause be remanded for a new trial, and that
the appellee pay the costs of this appeal.

Grymes for the plaintiff, Duncan for the de
fendant.

DAME VS. G.qSS.

\
llm20slof the If it does not 1124 1071

appear on the
record that the
ma tter in dis-
pute exceeds

PORTER, J. delivered the opinion of the $300, the ap-
peal will be di-»

court. In this case two persons claim to be missed.

appointed curator of a vacant estate. The
unsuccessful applicant has appealed from the
iudgment of the court, which refused to ap-
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East'n District. point him and granted letters of curatorship
March, 1822, '

"""".-w to his opponent.
DAMl'J Th . h

t'S, e parties have argued the case on t e
GASS.

merits. But on looking into the record we do

not think we are authorised to go into them,
for nothing is shewn which gives this court

jurisdiction ofthe cause.
The petition of Dame states, that Smith has

died abintestato, that he has left some property

behind him, and that he is a creditor for the

sum of $175 32 cents.
The opposition of Gass says nothing of the

estate left by the deceased, no inventory ap

pears among the proceedings, nor does the

evidence establish that the amount exceeds
$300. ·We know nothing therefore of the sum
in dispute, and as we are prohibited from ex
amining any other causes but those which the
constitution has assigned to us, we cannot
look into this. 4 Martin, 33.

Weare therefore of opinion that the appeal
be dismissed with costs.

Preston for the plaintiff, Orr for the defen
dant.
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, \1;'~n7

~
1..18.

GONZALES.

-,
Easr'n Distrrct
March, 1822.
~

SANCHEZ &
WUE

S"1NCIIEZ ,~. WIFE V~. GONZALES.

ApPEAL from the court of the second dis

trict.

MATHEWS, J. delivered the opinion of the The supreme
court Inay re-

court. In this suit the plaintiffs claim title heve on the re
fusul of a new

to a tract of'land described ill the petition, by trial; but a
• • '" • very clear case

rIght of succession III the Wife, as sole heiress must be made to
ind.ice it to do

to Alonzo Romano, oue of the colonists of '0.
An ludividual

that place, on the bavou La Fourche, former- put in possessi-
• Oil by the Spall-

Jy called Valenzuela. The defendant pleads ish government,
• • • •.• by metes and

title III himself, and prescription agalllst any bounds ofa part
of the kIUg'd

which might be adduced by the plaintiffs. land, as l:JS
own, acquired

The cause was submitted to a jury, on facts such title,
which, streng

presented by both parties, and a special ver- thened . by long
pO::'5C531011, must

diet returned. After the finding of the jury, prevail.
The certificate

the defendant moved in the district court for of the land com-
missioners does

a new trial, which motion being over-ruled, not avail a-
-. • _ • gtlll1St claims l~j

and final Judgment rendered on the verdict, individual-.

he appealed.

The first question to be decided by this

court is, whether the justice of the case rc

quires that it should be remanded for a new

trial?

The power gi veu by law to the court of a1'

peals, to order new trials in the courts of

»riginal jurisdiction, ought not to be consider-
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East'n District. ed as conferring a discretion without rules or
March, IB'.(';!.

~ limits; altho' the expressions by which it is al-
SANCHEZ & .

WIFE lowed, appear to be extremely broad and
t'G.

t'iONZALES. comprehensive. In the present case, an ap-
plication having been made to the court be

low for a new trial, we are referred to the

grounds therein stated, to shew the error of
the court in refusing it; and our attention is

directed to the whole evidence in the case.

It was decided by this court in the case of

Heerman vs. Livingston, that when facts are

submitted to juries for their finding, a refu
sal by the court to cause the testimony to be

reduced to writing, is no ground of error, as

in such cases the law does not require it. A

special verdict, or facts found by a jury, being
conclusive evidence to the court, it is most

certainly the duty of the judge, before whom
they are submitted and found, to see that

nothing but proper evidence be admitted, and

that the jury have not violated truth, as estab

lishcd hy such evidence; but as the law has

pro' ided no means by which the Whole of the

evidence can be brought before the appellate

court, the grantiilg or retilsing new trials must

be left very much to the discretion of the

inforior tri bunals. Weare unable to per-
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ceive that it has been improperly exercised East'n District,
March, 1822.

in this case by thejudge a quo, and are of opi
nion that the cause ought not to be remanded.

In coming to a conclusion on the merits,

it is not thought necessary to examine the

facts found by the jury in detail. Advocates
often, through zeal for the interest of their

clients, submit facts which are not very mate
rial in applying the law to a case.

This being a petitory action, it is first ne
cessary to enquire whether or not the plain

tiff" have made out any legal title to the pro
perty in dispute, and if they have, it then be
comes necessary to examine the title as set

up by the defendant.

The plaintiffs and appellees have exhibited

no written evidence of title from the Spanish
government, to the person under whom the

wife claims as heir. The facts found by the
jury, as submitted on the part ofthe plaintiffs,
shew, that a colony, as it is termed in the
pleadings, was settled on the bayou La

Fourche, by authority of the government of

the country; that Alonzo Romano, the ances

tor, was one of the colonists; that Laveau

Trudeau, the king's surveyor, measured out. tn
VOL. XI. 27

~

SANCHEZ 8<
WIFE

I'S

GONZALP.F.
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East'n District. each his parcel of land; that said surveyor
March, 1822.

""""".~ put Alonzo Romano in possession of the land
SANCHEZ & I' d' 1. . h h hi f

WIFE C aime III t lIS suit : t at t e arc ives 0

GO;:~LEs. Laveau Trudeau have been destroyed by fire;

that Romano possessed the said land until
his death, and during the space of sixteen

years; the minority and heirship of his daugh
ter, the plaintiff, are fully established. The

first fact submitted by the defendant, relates

also to the plaintiff's title, and finds it to be

a concession by the Spanish government, and
possession given by Laveau Trudeau.

From these facts, some reliance seems to

be placed by the counsel of the appellees, on

a title by prescription, in Romano, the ances

tor. It is believed that we may safely assume,

as a general rule of prescription, that the
public domain is not subjected to it by any

length of time. But from the expressions in

several of the laws in the recopilacion of the

Indies, it does appear, that the Spanish go

vernment has, in some degree, enacted an ex
ception to the general rule. The I st law of

the 12th title of the luh book, provides, that

persons who have made their habitation upon,

and cultivated lands for four years, shall have

the right of disposing of them as their own
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Property. This law also fixes the quantitv East'n DIstrict.
" March, 1822.

which may be assigned to each individual of ~
• • SANCHEZ &

any new settlement, according to hIS rank, WIFE

&c. The 14th law of the same book and title, GON:~~ES.

after the declaration of the right of the crown

of Spain to the entire sovereignty and domi-

nion of the Indies, indicates the sovereign will

as to the disposition of the public lands,

and requires that all possessors of land
should exhibit titles, &c, and that those who

shew good titles, or a just prescription, shall

be protected therein, &c. The 18th law id.
admits persons who have possessed for ten

years, to compromise with the government for
lands thus possessed.

The sovereign power of a state or kingdom,

which holds public domain for the benefit of

the whole community, is not restricted by

forms as to the manner in which it may assign

or layout any part thereof to an individual in

full dominion of property, It is true that this

is generally done by written titles, emanating

from competent authority, but we are of opi

nion that it will not be in violation ofany prin
ciple of national Iaw and equity, or of sound

policy, to say that when a part of the public

land is separated from the rest by metes and
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East'n District. bounds, and an individual is put in possession
March, 1822.

~ of it, as his own, he acquires title thereto:
SANCHEZ &: h' h . . I I I d b

WIFE W tc IS certain y mUG 1 strengt rene y a

GON~~LES. lapse of time, so long as that, during which

it appears from the evidence, the father

of the plaintiff possessed the tract of land in

dispute. There can be no doubt of the title.

of the ancestor, having, in the present case,

descended to his heir, and being of opini

on that the former had a title, we conclude

that the appellees have shewn a title in them

selves.
It only remains to see if the defendant has

produced evidence of a better title.' In truth,

the finding of the jury shews none of any
description, except that which is attempted
to be made out by prescription; but it is

clear from all the circumstances of the case,

taking into view the minority of the plaintiff,

that the time necessary to prescribe without

a colourable title has not elapsed. It is, more

over, the opinion of'the court, that the apellant
would not be bettered in relation to his title,

by the certificate of confirmation of the land

commissioners of the united states, were it ad

mitted to make a part of the facts in the cause:

I st. because the certificate gives no right
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against individual claims: and 2d because it East'n District
, .March, 1322.

is believed Alonzo Romano acquired a title to ""~

the disputed premises in his life time, which SA~~l;:z &

descended to his heir, the present plaintiff. GON::~F.q,

The circumstance of fraud in the posses

sion of the defendant, as found in the 6th fact
submitted on his part, must defeat every pre
tention of title derived from that source,
and destroy all just claims which he might
otherwise have had for remuneration on ac

count of improvements made by his industry
on the land.

It is therefore ordered, adjudged and de
creed, that the judgment of the district court
be affirmed with costs.

Workman 8r Porter for the plaintiffs, Der

bl/(ny for the defendant.

-
J1RNOLD VS. BURE.I1U.

ApPEAL from the court of the first district. The signature
of one of the

M J d I· d h .. f h partners, binds
ARTIN, • e ivere t e OpUllOn 0 t e court. the firm, when

Th' b L' • D d he has no pri-
IS case was erore us 10 ec. 1819, an vate interest.

was remanded for a new trial. 7 Martin, 292.

There was a verdict and judgment as before,

and the defendant appealed.
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East'n District.
March, 1322.
~

ARNOLD

t's.
RUREAU.

CASES IN THE SUPREME COURT

Price deposed, that after the defendant's

failure, Packwood and Price purchased from

Philibert, a claim against the defendant.

Philibert informed him that he had no

other claim against the defendant, than that

which he sold to Packwood & Price.

Price stated he received payment of Phili

bert's claim in a note of the defendant, en

dorsed by Deshon & Allen, for one-fourth of

its amount, and discharged the defendant.

"V. Montgomery deposed, that the plaintiff
purchased a quantity of sugar from W. & J.
Montgomery, in 1811, and endorsed and put
in their hands the two notes of the defendant,

on which the present suit is brought, to be

collected, and the proceeds applied to the

payment ofthe sugar. The notes were not paid

at maturity, and the witness considering. his

firm as the plaintiff's agents, for the collec

tion of the notes, did not cause them to be

protested, and received the note, annexed to

the answer, for one-fourth of the plaintiff's
claim, and signed the defendant's concordat,

with the rest of his creditors. He cannot re

collect whether his firm held the two notes,

in their own right or as the plaintiff's agents.

He believes he gave the plaintiff a receipt



OF THE STATE OF LOUISIANA. 21"

for them, and sold him the sugar for cash, and Ea~t'n District.
March, 1822.

plaintiff being unable to pay, gave the witness ~
these notes. He kept them a considerable AR:S~LD

time after May 1811, and the balance due was BUREAU.

paid him by J. Touro, the plaintiff's agent.
The witness wrote to the plaintiff, at Boston,
his domicil, informing him of what his firm had

done in the premises, which was not disap-
proved by the plaintiff. The defendant's note,
annexed to the answer, for one-fourth of the

two notes sued on, was taken in lieu of them

and was paid at maturity.
The rest of the testimony, and the nature

of pleadings in the first opinion of this court,
are not repeated here.

The case was remanded to give the plain

tiff the opportunity of proving that he paid

the Montgomery's, and that there were cre
ditors of the defendant residing in New-Or
leans, who did not subscribe the concordat.
or agreement between the defendant and his

creditors.
He has shewn us that he paid the Mont

gomery's, but there is no evidence of there
being creditors. who did not sign the agree
ment. W. Montgomery, one of the firm, who

were the holders of the notes (on which the
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East'n District. plaintiff's claim rests) signed, and the firm reo
March. W22
'-"~ ceived the note for one-fourth, endorsed as
AR~,~LD proposed, in satisfaction of the amount of the
BUREAU. two notes. If the firm were the owners of the

note, the signature of one of them, who is not
shewnvto be a creditor in his private name,
and the subsequent receipt of the note for the
fourth, must conclude them.

If they were not the owners, the plaintiff

then was; but as he resided in Boston, the ab
sence of his signature is not evidence that
there were creditors residing in New-Orleans,

who did not sign; so that quacumque via data

the defendant is entitled to the benefit of his

concordat.

It is therefore ordered, adjudged and de
creed, that judgment be annulled, avoided

and reversed, and that there be judgment for
the defendant in both courts.

Morse for the plaintiff, Hennen for the de"
fendant.
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~

BRADFORD'S HEIRS vs. BROWN.

ApPEAL from the court of the third district.

BRADFORD'S

HEIRS

VS.

BROWN.

* MATHEWS, J. did not sit in this case, being interested.

MARTIN, J. delivered the opinion of the court.* The assent of
the vendee to an

The defendant called the heirs of Flow- act of sale, may
be pi ove d by

ers, in warranty of a tract of land claimed matter alruruie,
. The vendee of

by the plaintiffs, as part oftheir father's estate. an »state, can
""t be distu rbed

The warrantors support the title of the on the score of
lesion, ill the

defendant, their vendee on the following s~le by which
, "-' hIS vendor ac-

grounds :_ qUlre.d it; the
sale IS not,

The premises are the one half of a tract therefore void;
and if the first

of land for which Bradford obtained a war- vendor wishes
, to avail himself

rant of survey on the 2d of April 1796, and a of the benefit of
the law, he must

certificate of survey on the 6th of August bring suit to
have the act set

following. On the 21st of the same month, no aside.
A party who

grant having as yet issued, an agreement was has. c.alf~ed his
pollicita non

---------------------- into effect, ancl

VOL. XI. 2R
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East'n District. entered into between Bradford and Flowers•
.Ilpril, 1822 . •
~ by which the former covenanted to convey to

BRADFORD'S the latter one half of the said land as soon
HEIRS' ,

B
VS. as the grant was obtained, on the payment

ROWN.

d- \' d-ht of fees and charges attending the oO"rant.e ivere w a

he h~d pi omised On the 6th of the followiuz month (Sep-
ta gIve, cannot b

urge that the tember) the grant issued.
party who re-

ceived it did not On the 30th of January ] 804 a survey of
accept the offer. '

Answers,toin- partition was made and on the 7th of April
terrogatories '

must be taken following Bradford made a conveyance of
together; they ,

~~~lI1ot be drvid- one half of the tract to Flowers, whose heirs,
Threatsofl~- after his death sold the premises to the de-

gal process IS '

not such a, vio- fendant. There was a verdict and J' udgment
lence as WIll a-

void an agree- for the defendant and the plaintiffs appealed.
ment, '

I. Their counsel urges that the district

judge erred in permitting the instrument,

which is offered as evidence of the sale from
Bradford to Flowers, to be read to the jury.

Tliis intrument is an indenture, as ordina
rily used in most of the states of the uni

on, by which the land is conveyed under the

hand and seal of the vendor. It bears date,
as has been already observed, of the 7th of

April ]804, and is not signed by the vendee.

On this head we are referred to Part. 5, 5, 6,

Just. inst, 3, 24, Cod. defidc inst. 21, 4. Civ. Code,

:344, art. I and 2. 1 Poth. on oblig. 10.

2. That, if this instrument be considered
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as a deed of sale it ought to be rescinded. on East'n. District.
, Aprzl, 1822.

account of the lesion apparent on the face of ~
. Th iderati . herei BRADFORD'"It. e Cons} eration or prIce t ierem ex- HEIRS

pressed, being only one dollar: and if it be BR~~N.

void as the evidence of a sale, it is equally so

as that of a donation, as a price is mentioned

as the consideration which moved the gran-

tor. Part. 5, 5, 56. Civ. Code, 364, 109.

:3. That the execution of the agreement,

entered into by Bradford and Flowers, on the

21st of August 1796, cannot be required from

the plaintiffs, on account ofthe uncertainty of

the stipulated price; and as the agreement

is not signed by Flowers, the obligee, and be

cause there is no evidence of the payment

of the fees and charges; the agreement being

a mere pollicitation. 1 Path. obli. 5.

4. That these two documents, the agree

ment and deed of sale, were obtained from

Bradford by duress.

I. The Partida and the Code require only

that the instrument of sale should be com

pleted before the contract of sale has its

binding force. The institutes require the sig

nature contrahentium. This may be under

stood to refer to those who contract some obli

gation: when the price has been paid be-



220 ~ASEti IN THE SUPREME COURT

East'~ District. forehand, the vendor is the only person
.I1prtl, Ill~t.

~ who binds himself; who contracts the obli-
BRADFORD'S • hi . herefore reuui tHEIRS gatIon- IS signature IS t ererore reqUISIte 0

IlR~·~N. bind him-the assent of the vendee, when he

is admitted by the vendor to have paid the
price, cannot be denied by the vendor, be

cause if he is estopped by his deed from de
nying what he has solemnly admitted therein.

This assent may be proved by matter aliunde,

in the same manner as the assent of the donee

under the Roman law, which, tho' essential to

the perfection of the gift~ need not appear by

his su bscription of the deed of gift~ are

might be made per epistolam. From the word

ing of the deed it does not appear that the

vendee was named therein as a party whose

signature was expected.

It does not appear to me that the district

judge erred in allowing the deed to be read.

II. The vendee of an estate cannot be dis

turbed on the score of lesion, in the sale, by
which his vendor acquired it. The sale is

not therefore void. and if the first vendor

wishes to avail himself of the benefit of the

Iaw, he must bring suit to have the act set

aside. giving his own vendee the option of

payiug the difference between the just price
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and that which was paid. III the present case, East'n District.
April, 1l3ZZ.

the sale was preceded by an agreement or ~
. h ffi .1 I' .1' f'whi h BRADFORD'Scompromise, tee ect anu va idity 0 w lIC HEIRS

is about to be considered, which Iikely des- BR~'~N.

troyed the plaintiff's claim on the score of

lesion.

III. The price stated in the agreement of

the 21st of Augul;t 1796, is not conclusive. Id
cerium est quod certum reddi potest. The fees and

charges, attendant on the procuring ofa grant

of land, may, with great facility, be ascertain

ed. The grantee who pays them, acquires by

the very act of payment, the certainty of his

dis bursements.

The absence of Flowers' sig-nature to it,

might perhaps have availed Bradford.when he

was called upon for the execution of the ohli

gation he submitted to, but cannot avoid the

performance of it. It surely cannot be urged

by the party who has carried his pollicitation

into effect, and gave what he had offered to

give, that the party who received it did not

accept the offer of it, when the thing had

passed from the person who made the polli
citation, to him to whom it was made, and

from him to a vendee.

IV. Abelard Bradford, one of the plaintiffs,
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East'n Dist~~;t. being called upon to acknowlege or deny
.I1prt I, 18:,-_•
.....,..~ his ancestor's signature to the deed of sale

BRADFORD'S d .
HEIRS all agl'eement, on an mterrogatory put to

BR~~VN. him, on the part of the defendant, admitted it;
but added these documents were signed while
his ancestor was in duress, and through the

threats and menaces of A. Blanchard, and of

the commandant and governor, Grandpre,

The appellee awl defendant urged in the

district court that the part ofthe answer which

contains the allegation of duress ought to

have been stricken out, not being called for

by the interrogatory.

'Ve are of opinion that the district court

very properly refused to strike it out. He,

who is called upon to answer whether a par

ticular act was done, may declare such ma

terial circumstances as affect its essence or

validity. Nothing is more of the essence of

the execution of an act, than the freedom of

the party executing it: and the ends of jus

tice cannot be answered unless those who are
called upon to administer it, be informed of

any circumstance, which so materially affects

an act as violence.

V. But the threats of Blanchard were only:

that in case Bradford did not convey to
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Flowers part of the tract of laud, which both East'n District.
• " April, 1822.

parties were endeavouring to obtain from the ~ .
Spanish government a representation would BRADFORD'g

, BInRS

be made to the governor-general. 'Ve see B vs
ROWN.

nothing illegal in this threat. The use of

legal means, even the imprisonment of a deb

tor, by a lawful process, is not such a vio

lence as will avoid an agreement which it

may be said to coerce. The violence must be

an illegal one.

That of Grandpre was of the same kind
he was a judicial magistrate, before whom a

suit was pending between Bradford and Flow

ers, and if he threatened Bradford with im

prisonment, by pointing to the guard at his

door, we are hound to conclude he meant

only to hint at a legitimate exertion of his

powers.

Those facts, contradicting the answer of

Abelard Bradford, appear by testimony and
authentic documents. The jury, who have

passed on the case, were satisfied, and that

from the whole of this evidence, that there

was no duress; and we see nothing that in

duces a doubt of the correctness of the

conclusion which they have drawn.

It is therefore ordered, adj udged and de-
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Duncan for the plaintiff, Dcrbigny for the

defendant.
tW.

BROWN.

Easr'u District, creed, that the J' udzment of the district court
April, l8Z:2. I:>

......,....,,~ be affirmed with costs.
BRADFORD'S

HEIRS

-
GIROD vs. PERRONE.lJ.U'S HEIRS, ante 1.

ApPEAL from the court of the first district.The time of
certifying a re-

cord, when the L" I' . 1: heari
case is tried on zvzngston, on an app ication ror a re earmg.
written docu- B d ' .
merits alone is y a ecree of this court, in [Iromvoole vs. Gar-

l ,

not limited by d 7111' • . ' •>""-, ncr &r al. 10 Jvlarun, '133, It was decided that a
certificate, stating that the record contained a

note of the evidence, was equivalent to the cer

tificate, required by law, that it contained the

evidence; this decision strongly supports the

argument addressed to the court, that they
will look rather to see that the essential parts

of the law are complied with, rather than its

mere forms; and that if a certificate that the

record contains all the evidence according to

the best of the judge's recollection, is, in fact,
the same in substance with a general certifi

cate, which, from the nature of things, must al

ways imply such reservation; they will sup

port it 011 the same principle which induced

them to declare that a note of the evidence
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was equivalent to the whole of the evidence, Easr'n Distnct,

Th . d' II' . I' .April, 1822.e JU ge s reco ection mIg it be inaccurate, "-""V~

so might the note, and if the oue is consider- Gl~~D

ed as sufficient it would seem that the other PERRONEAlT'S
, HEIRii.

should be also.

If, however, this authority should not be

deemed applicable, the petitioner respectful

ly prays that the decree may be so modified

as to make it an order on the judge to amend

the return, inasmuch as the petitioner will be

entirely without remedy if the cause is dis

missed; as the time for bringing a new appeal

has elapsed, not from his fault, but from the

inaccuracy of the judge below; which he

states, and which the record of this court

shews, has been his practice on other occa

SIOns.

Porter, contra. The attention of the ap

pellees' counsel has been directed by the
court to this question, (arising out of the

right of the appellant for a rehearing) to wit.

can this court so modify their judgment 01'

decree, as to order the judge of the inferior

court to amend his certificate, annexed to the
record in this case, the time, within which an

appeal can be prosecuted, having expired?

VOL. IX. 29



~26 CASES IN THE SUPREME COURT

Easr'n Dietrlct, It is humbly conceived, under these circum
April, 1H2\!.
~ stances, that it would be incompetent to the

GIROD judge below, voluntarily, at the solicitation of
1'$.

PERRONEAU'S the appellant, to change his certificate on the
HEIRS.

record, in any manner whatever: because he

would be estopped from so doing, the time for

appealing having elapsed. If then he could

not legally amend or change his certificate

voluntarily, this court can certainly have no

power to compel him to do an act, which, if

done voluntarily, would be illegal. Suppose

the record in this case presented no certifi

cate of the judge below, it is asked, would it

be competent for this court (the time for ap

pealing having expired) to order him to make

the necessary certificate? It is believed not,

and the case of Franklin vs, Kembal, 5 ~Iartin,

666~ strongly supports this supposition.

If then an original certificate could not be

legally given~ it is humbly submitted, that an

illegal original could not be so amended after

an appeal had been Iaid, as to authorise this

court to do that, which, from the original cer
tifica te, they could not do.

As to any hardship on the part of the ap

pellant, if any~ the court has nothing to do

with it: the law alone must be their guide.
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The law has pointed out the mode of having East'n District.
• .'il'TlI IB:L2.

decisions of inferior tribunals reversed by this ~

court, and if the appellee presents himself in G~:.OD

h h hi ke noti f PERRONEAV'.a s ape t at t IS court cannot ta e notice 0 HEIRIi.·

him, he alone is to blame.

But it may be said that this appeal was

taken in time. But that does not change the

position; that after the time for appealing

has elapsed, the inferior court has no right to

change the record by an amendment; and if

not, then this court has no right to order the

judge of the inferior court to do so. The pe

tition of the appellant does not present a

case suggesting a diminution of record, but

wants something original, not appearing even

on the record below.

Livingston, in reply.· In the application for

a rehearing, I suggested, as a reason why

the decree should be modified, that the time

for appealing having expired, we would be

without relief. I learn from the defendant's

answer that this is the very reason why I

should have no relief, that is to say, that altho'

the court might grant me that indulgence, in

a case where I could obtain my object with

out it, by bringing a new appeal, yet when the
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East'n District. indulgence is of consequence, it ought not to
.I1pnl, lB""~. .
~~ be granted. I confess I cannot see either the

GIROD f he j f h' 'TI"S. orce or t e justice a t IS reasoumg, ie

PERRO"H~ \U S Ii f fl' I
HEIRS. at ce a a court a appea s IS to correct t ae

errors of inferior courts, wher« it can be done

by their own decree, or to force the inferior

judge to correct them when the superior tribu

nal cannot do it. The r~turn of the judge can

not be corrected (if essentially erroneous)

by the court of appeals, but they can oblige

him to correct it: otherwise the right of ap

peal might be forever defeated by informal
certificates and returns , for the party wish

ing to confirm an erroneous judgment, would

have nothing to do but to get the judge to

make two informal returns, and then in the

course of proceeding, the two years have

elapsed. and the judge is spared the mortifica

tion of'seeing his errors exposed. and the par

ty obtains the effect. It is asked, whether, if

the judge had made no return, the court

would direct him to make one after the time

for appealing had expired? I presume there

can be no doubt but this court would do so,

and would be bound to do so, if the appeal

had been entered in time, and that the want

of relief if they did 110t do it, would be an ad-
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ditional motive. This court has the power East'n District.
f .. d April, 1B22.

o IssUIng all man ates to carry its powers ~

into effect. Now, if a j udg~ make 110 return G\~OD

when he is ordered or make such a one as PERRONEAU·S
, HEIRS.

the court cannot act upon, does he not defeat

their power? And can it be doubted that

they have the power to prevent this?

This court is also directed to decide accor

ding to the "right of the cause;' without re

garding the defects of form. Now, here we

have been ruined by a judgment, which we

are ready to shew to be manifestly unjust,

and yet, because the judge chooses to qualify

his certificate, by saying that it is made accor

ding to the best of his recollection, we are to

lose our remedy.

Suppose, after the time for appealing should

have expired, an appeal, regularly taken be

fore, should be called, and it then be dis

covered that part of the record has been

omitted to be served, would the court say

with the counsel for the appellees, tho' we

have on other occasions sent mandates to

bring up the part of the record that is wan

ted, yet because you cannot in this case bring

a new appeal, we will not grant you the usual

relief. I have no fear that such principle!'
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East'n District. could ever be adopted by this court in such
April, lB'22.
~~ case.
G~~~D But does the present essentially differ fro

PERRONEAU'S it. If it do I really cannot perceive whei
HEIRS. '

the difference lies; the law is as impcrativ

that the whole record be sent up on the aI
peal, as it is iu directing that the judge sha
certify; now a record with only half the pre

ceedings is a faulty record; a return, in othe
terms than those required by law, is a fault,
return,-but the one is every day ordered t.

be amended: why not the other?
There is this further reason in the presen

case, that the judge below thinks, and man~

other persons think (erroneously accordinj

to the opinion of this court) that the retun
in this case, really is of the same import witl
that required by law, and that the words ex

pressed are always implied in the phrase
prescribed by the statute, an error, which tho

not inexcusable, would be fatal to the inter·

ests of my client, if no opportunity be offeree
of correcting it.

PORTER, J. delivered the OpInIOn of thr

court. In this case an application has beer
made for a rehearing, and we have been re
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quested to amend our former decree in such Rast'n District.

hat j d f d' .. I April, 11122.a manner, t at instea 0 isrmssmg the ap- ~

peal, we may remand the cause, for the judge G~~~D

to make out his certificate according to law. PERRONEAU'.
HEIRS.

The defendant has been heard in opposi-
tion to this application.

We think it should be granted. According
to the decision in Franklin vs. Kembel. 5 Mar

tin, 666, when the cause is tried OIl written

documents alone, the judge may certify at any

time as long as his memory permits him. If
he can thus certify the present record, it will
promote justice to remand it, to enable him
to do so, as by these means we shall have it
in our power to decide the cause on its me

rits.
The defendant has argued, that we are

precluded from sending the case back, be

cause two years have now elapsed: and that
as the judge could not make out a certificate
voluntarily, after this lapse of time, the court

cannot direct him to do so. 'Ve are of a

different opinion. Under the act of 1817, the

judge may make out his certificate when he

pleases. Whether the party can profit by it
is quite a distinct question. The period, fixed

by law for bringing up appeals, has no relation



232 CASES IN THE SUPREME COURT

East'n District. to the power conferred on the judge to certify
April, 1Wi2. f .. I
'-"..-..-. the record; both are matters 0 positive aw,

GII~~D and depend on the regulations particular to
PERRONEAU'S each.

HEIRS.

Our former judgment must therefore be so

modified that this record be remanded, with

directions to the judge to certify it according

to law, and that the appellant pay costs.

--
DAY vs, EASTBURN 0/ AL.

l'iO appeal can ApPEAL from the court of the first district.be allowed after
two years have
expired from the PORTER, J. delivered the opinion of the
rendition offinal
judg~ent in the court. The house of Eastburn & Co. of New-
inferior court.

. Whether the York being indebted to a certain John Daynght of appeal- ,
ing frobm judg- of that city, he commenced suit against them
ments y per- '"
sons not parties in this state by an attachment which wasto them, musthe' ,
confined toth~se levied on credits and effects of said Eastburnwho had an 1Il-

tere,st i':the mat- & CO. in the hands of Beniamin Hanna. J udg-
tei III dispute at 'J

the time judg- ment was obtained in this suit and execution
ment was ren- ,

rlered?-Quere·issued. Before the money was made on it,

Hanna became insolvent, and further pro

ceedings were stayed. The parish court

filially directed the property to be sold, and.

the proceeds held subject to the privileges

:.' which the creditors might have had on the

" thing disposed of
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The syndics of Hanna subsequently filed a East'n District'.
.flprtl, 1822.

tableau of distribution. Day, the plaiutiff in ""'"'~

this action, opposed it, and insisted on being D~,~
I d h "I d di . EASTBURN&.Al.pace t ereon as a prIVl ege cre ItOI', III

consequence of the lien created by the exe-
cution levied on Hanna's property, as garni-

shee, in the present suit. To get clear of the
privilege thus claimed, the syndics have taken

this appeal, and now, as on behalf of the de-

feud ants, Eastburn & Co., assign errors on the

face of the record, and pray that the judgment
be reversed,

If it was necessary to examine the ques

tion, it would be perhaps found that the right

of appealing from judgments by persons not

parties to them, must be confined to those

who had an interest in the matter in dispute,

at the time judgment was rendered. It is un

necessary however to examine a point not
free from difficulty, when the case can be

decided on the simplest and surest of all

grounds-the clear and positive provision of
a statute.

Judgment was rendered on the 14th day of

December, 1819; the petition of appeal and

order granting it, are of date the 2:M Febrn

ary, 1822.

VOl.. xr, ~()
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East'n District. An act of our legislature, .7Jfartin's Dig. 438,
.I1pril, 1822.
~ has provided that 110 appeal shall be allowed

DAY I . hi f deriVS. un ess WIt 10 two years a ter ren er10g or
'£ASTBITRN&AL • h . d d I' dpassing t e JU gment or ecree comp ame

of, aud there is 110 saving, except for infants

or persons Insane.
This act contains negative expressions; it

of course repeals former laws which are dif

ferent from it. And were we to say that an

appeal might be taken after two years had

elapsed, when the statute says no appeal

shall be allowed unless within that time, we

would be enacting laws, not expounding them.

It is therefore ordered. adjudged and de

creed, that the appeal be dismissed with costs.

Seghers for plaintiff, Workman for defendants.

-
FERRER VB. BOFIL.

Ifthetestimo- ApPEAL from the court of probates of the
mony of a wit- •
ness contains di- parish of New-Orleans.
rect and palpa-

ble contradic- PORTER, J. delivered the opImon of the
tion, the su-

pr~me ,court will court. This appeal is taken from a decision
reject It altoge-

theln executor of the court of probates, rejecting several

l
ca nndot ,beh'Sal- charges in the account of the defendant, exe-
owe, In 1

~ettle~dent, theI cutor of the last will and testament of Sf>-ree pal counse .

"to defend him bastian Ferrer, deceased.
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Our attention is first called to a credit East'n District.
.11pril, 1112Z.

claimed by the executor of $ 2399 and 75 ~
FERRER

cents-a payment, as he alleges, made to one I'S.

BOFIL.
Boisdoree, for improvements and repairs on _

• against a sui.
a house of the testator. In support of this brought by the

.. . heir to surren-
charge he produces a receipt signed by BOlS- dsr the property,

/ . . ifthat suit isnot
doree, which literally translated, runs thus:- instituted until

. one year after
" I acknowlege to have received from Mr. the executor's

. appointment.
Josh. Bofil, for account of Mr. Sebastian Fer- Nor for the

h
' fee paid in an

rer, t e sum of,' &c. &C. action brought

I . . I' d d hI' 'ffbY the heir al-n opposition to t us eman, t e p ainti leging fraud and
. afterwards dis-

and appellee offers the evidence of a free wo- continued.
• NOl for a suit

man of colour, called Catherine, who proves brought by the
• • executor on an

that the money for which the receipt was uncertain event,
when it is not

taken, belonged to the testator. And he also proved that it
• was a sound. ex ...

urges many reasons why the claim should be ercise ofthe dis-
. . cretion vested in

rejected : the easy CIrcumstances of Ferrer, him.

which rendered it unnecessary to accept of

advances of this kind: the great improbability

that Bofil should pay for repairs on his house,

and never call on him during his life for the

money:-and lastly, presents an argument

drawn from the language used in the instru-

ment produced, urging that when a man paye

money for another the receipt taken to evi-

dence it, is worded differently, and in French

runs thus-Regu des mains et deniers de.......pour

compte de, SIc. SIc.
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East'n District•
.lJpril, 18:22.
....,...,,~

FERRER
rs.

"BOFIL.

CASES IN THE SUPRE'lE ('OURT

The appellant replies, that the woman of

colour was a slave, and incompetent, and if

not incompetent, her evidence is HO contra

dictory that no credit can be given to it. He

shews that the repairs were nect:>ssary and

useful-proves that he made the contract with

Boisdoree, and paid him-exhibits the testa

ment of Ferrer, and from the enumeration

there made of his property, argues that he

had not funds to pay the workmen; and

finally insists, that, as at the time this receipt

was given, he was instituted Ferrer's heir,

it is not at all improbable that he should

make advances for the improvement of pro

perty he imagined would be one day his own.

We wave the question as to the compe

tence of Catherine, on the ground of her not

having attained the age of thirty years when

the act of emancipation was passed, it is one

of too much importance to be settled where

it is not nect:>ssary to a decision of the cause.

Admitting that she was a legal witness, the

objection goes strongly to her credit, even

if her story was consistent. lO Johnson, 132.

The evidence however given by her contains

contradictions so direct and palpable. that

it is impossible we can put faith in her decla

tiona.
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The testimony of this witness left out of East'n District.
Ap' u, 18:22.

view, the other matters pressed on us amount ~~
to nothing more than mere conjectures, which, FE~:'ER

in number and weight, appear to be pretty BOFII,.

equally balanced. Recourse must therefore

be had to the receipt itself and in our opi-

nion, the expressions used ill it, (coupled with

the testimony of Boisrloree, that he contract-
ed with Bofil, aud was paid by him) are suffi-
cient to throw the burthen of proof Oll the

heir, that the payment was made out of the

funds of the ancestor.

We agree with the parish judge in opinion
respecting all the other items of the account.

The charge of counsel's fee, for defending

the executor against the suit of the heir, call

ing on him to surrender the property in his
hands belonging to the succession, cannot be

admitted. The action was not commenced

until after a year had elapsed from the date

of his appointment; his authority of course

had expired. If the appellant felt any doubt

as to the character of the person claiming
the estate, he should have rendered his ac

count to the court of probates, contradictori
ly with the attorney for the absent heirs, and

surrendered the property to the curator ap

pointed to receive it.
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East'll District•
.Ilpril, 1822.
.....,..~

FERRER
t'S.

BOFIL.

CASES IN THE SUPREME COURT

The suit brought, alleging fraud, and after

wards discontinued, cannot be distinguished

from unfounded actions that are of every day's

occurenceinour courts, and that are abandon

ed as soon as caprice, or a want of evidence

induces the plaintiff to pursue that course;
whether the action complained of here was

such a one as would furnish ground for dama

ges, cannot be examined in this suit; nor can

the expences incurred in it be set-off against

the demand now made on the executor to

surrender the property of the succession en
trusted to his care.

The fee paid, for instituting suit to have the

settlement between Ferrer and his former

partner annulled, must also be rejected. When

money is given by an executor, on a quite un
certain event, he should shew that the inter

ests of the succession required it, or at least

make out a strong case, to induce a belief they

did; and that, under all circumstances, it was

a sound exercise of the discretion vested in
him. This he has not done. On the con

trary, from what appears on record, there is

every probability he could not have succeed

ed in the action commenced. He might well

have waited to consult the heir, or his agent
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before he took so important a step; more par- East'n DIstrict.
April, 1822.

ticularly as his authority of executor had ex- ~
pired at the time he made this disposition of FE~~.ER

h t d t h· BOFIL.t e money entrus e 0 un.

It is therefore ordered, adjudged and de

creed, that the judgment of the court of pro
bates be reversed, that the appellant, Bosil,
do recover of the estate of Sebastian Ferrer,
$1432 96 cents, with costs of this court and

the court below.

Moreau for the plaintiff, Livingston for the

defendant.

-
RITCHIE ,~ st: SYNDIC'S vs, WHITE ~ si:

ApPEAL from the court of the first district. A debtor
ought not to

• • • • cede goods of
MATHEWS, J. delivered the 0plDlOn of the another, III his

• possession.
court. ThIS action was commenced by the syn-
dics to recover a certain quantity of merchan
dize, described in their petition, or its value,

from the defendants, who received the goods
in dispute from the insolvents, after an order

had been made to stay proceedings against
the latter, upon an application to surrender

their property for the benefit of their credi

-tors. It is stated in the petition, that these
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East'n District. goods are subjected to special liens and pri
.I1prtl, l!Jii
'-"" vileges, on account of rent of the house in

RITC~,~~ &.4.L. which they were stored, to the amount of four
WHITE & AL. hundred dollars and upwards, and also for a

large amount due to the united states, on cus-

tom-house bonds, &c.

The judgment of the district court being

in favor of the plaintiffs, only for the amount

claimed on account of rent, they appealed.

The evidence in the cause, and admissions

of the parties, shew that the goods ill ques
tion are not the property of the insolvents,

but were held by them on consignment from

the owners; for whom the defendants receiv

ed and now hold them. This is literally true,

in relation to all, except thirty-eight bags of

pepper, which were bought by the bankrupts
on account of the consignors, and paid for

with the funds of the latter. These circum

stances, it is believed, place this property

on the same footing with the rest of the goods.
In case of failure and cessio bonorum, it is

clearly the duty of the insolvent to surrender

all his own goods: but to give up as his own,

those of another person, which might be in

his possession, at the time of such failure,
would be illegal and dishonest,
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In the present case, it appears that the in- East'n District•
.J1pril, 1822.

solvents delivered to the defendants, property ""'.~

I , h th h ld t b t t RITCHIE & AL.W HC ey e no as owners, u as n~en s ...s,

c. th 'd . b I' ·WIIITE & AL,ror 0 er persons: In so Olng, we e ievc

they acted legally and honestly; and the ap-

pellees ought not to be disturbed in their

possession, unless it be shewn that some lien

or privilege followed, and still attached to

the goods (at the commencement of this suit)

in the hands of these last possessors. This,

in our opinion, the plaintiff and appellant has

failed to do, and consequently has no good

grounds of complaint against the judgment of

the court a quo, which, as to him, ought to be

affirmed.

But the appellees, in pursuance of a late

act of the legislature, in answering to the ap

peal, have assigned errors, on which they

rely to have judgment reversed in toto.

In relation to these errors, we are of opi

nion, that the syndic, in representing the mass

of the creditors, represents each individual

composing said mass, so far as concerns the

property of the cedant, which he is bound

to administer for the benefit of all who may

be interested therein, whatever may be the

different interests.

VOL. xr, 31
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East'n District. The only question of any difficulty in the
.I1pril, 1822.
~ cause, (as suggested by the counsel for the

RITCH::' &AL. plaintiff) relates to the claim of privilege
WHITB &; AL. made on behalfof the lessor of the insolvents,

on all the goods found in the store which was

leased, whether belonging to them or to other

persons. When a house is let chiefly for a

store or shop, the landlord or lessor may

seize the goods found in it, to pay rent, and

this his privilege follows them even after re
moval, provided he prove their identity, and

urge his claim within a fortnight from the day
of their removal. Civ. Code, 468, art. 74.

The pursuit of the goods of a third person

to pay rent on a contract of lease, as provid

ed for by law, is clearly a proceeding in rem,

in which the lessee has no direct and imme
diate interest; therefore protection granted

to him and his property, ought not to delay

the lessor from seizing such goods whilst they
remain in the leased premises; or if pursued

in the hands of another person, within the
time limited by law. As to this extraordinary

privilege of landlords, it is believed that the)'

are not represented by syndics, appointed to
represent the mass of creditors in the ma

nagement of insolvent estates j but that they



ApPEAL from the court of. the parish
city of New-Orleans.

OF ,THE STATE, OF LOUISIANA.

may and must for themselves, and in their own East'n District.
April, 18~.

right pursue the property within the prescrib- ~
d . d I I "1 F thi RtTC1UE &A.L.e perIO, or ose the pnVI ege. rom IS VB

. f h . . b l' d hat the i d WHITE & At.VIew 0 t e case, It IS e ieve t at t ie JU g-

ment of the district court is erroneous.

It is therefore ordered, adjudged and de
creed, that it be avoided, reversed and an

nulled, and that judgment be rendered for
the defendants and appellees, with costs in

both courts.

.Hennen for plaintiffs, Workman for defendants.

--
.7I,f.AR/E LOUISE vs. csucnots.

and A private act
does not become
authentic by its
being recorded.

• A parish judga
MARTIN, J. delivered the OpInIOn of the hasnoauthority

. • • to receive the
court.* The plam tiff stated herself to be the acknowlegment

of a deed.
owner of a negro, according to a bill of sale
annexed to the petition, whom the defendant
unlawfully detains.

The defendant pleaded the general issue,
and set up a title to the slave.

There was judgment for the plaintiff, and
the defendant appealed.

. rOR'l'EJ<, J. was absent dming the trial from indisposition.



244 CASES IN THE SUPREME C~UR'r

East'n District. At the trial, the plaintiff' offered in evidence
.Ilpril, 1822. • •
~ a notarial sale of the slave, from Laconture to

MARIE LOUISE L'Ezlise dated Dec. 7 1807 and a certified
'1.'$. u' "

CAVCHOIX. copy of a private act of sale from L'Eglise to

herself, dated Jail. 4, 1H08, acknowleged be

fore the judge of the parish of Avoyelles, 011

the 17th of May following.
To the reading of this certified copy, the

defendant's counsel objected, but his objec

tion was over-ruled; whereupon he took a bill
of exceptions.

It seems to us the parish judge erred,

The act of sale from L'Eglise to the plain

tiff was a private one, and when she recorded

it in the office of the parishjudge of Avoyclles,

as she would have done in other parishes in

the office of a notary public. She did not

alter its character, tho' she gave it effect

against third persons. It became a register

ed, or a recorded act, without becoming a re

cord, which proves itself.-without ceasing to

be a private act.
It is true the act was acknowleged by

L'Eglise before the parisbjudge ofAvoyelles,

who has certified his acknowlegment. But

this acknowlegment is not subscribed by

L'Eglise, nor was the judge who received it,
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attended at the time by any witness. This East'n District.
April, 1822.

act of acknowlegment, not being clothed ~
with the signature of the vendor nor of any MARIE LOUISE, us,

witness, and containing no mention of his in- CAUCHOIX.

ability to sign, cannot be considered as a no-

tarial act, and we do not know any law au-
thorising a parish judge as such, to receive

the acknowlegment of a grantor.
We conclude, the court a quo erred in ad

mitting in evidence the copy of a private act,

while there was no evidence of the genuine
ness of the original.

There were other objections taken to the
.act of sale, and as to its effects; but as these
were grounded on and supported by quotations

of the Civil Code, which was approved by the,.
governor on the 31st of March, 1808, while

L'Eglise's sale is of the 4th of January pre

ceding, we think the judgment ought to be re
versed, and the case remanded with directions
to the judge, not to admit the copy certified

by the judge of the parish ofAvoyelles, as an

authentic act, and that the costs of this ap

peal be borne by the plaintiff and appellee,

Ripley for plaintiff, Seghers for defendant.
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Eas!'n District.
.lJ.pnl, 1fl22.
~

GRAY

CAS~ IN THE SUPREl\'IE COURT

GRAY vs. TRAFTON.

ApPEAL from the court of the first district.
Vs,

TRAFTON.
Hawkins, for the plaintiff. On the 3d of

Ajudgment in F b 8- hl"ff' . t d
a suit by attach- e. I 20, t e present p ainti institu e a
meut is evidence 1." •• h d 1." d
of the debt, in rormer suit agamst t e present elen ant.
another suit B h . bei id
brought in the ot parties emg non-resi ents.
same state.

The suit was founded on promissory notes,

amounting together to $2013 35 cents, with

interest thereon; and an attachment prayed

and awarded; as is usual in similar cases,

an attorney was appointed to defend the in
terests of the defendant.

The order of appointment was made on the

16th of February, 1820.

The counsel was allowed from February

to July, to correspond with the defendant,

and on the 13th of that month, filed an an

swer, disclaiming the property attached, and

pleading general issue.

Upon the trial of the cause, the plaintiff

obtained a judgment for the whole amount

claimed, but owing to sundry claims inter
posed, and the wages paid the crew of the

vessel attached, he only obtained a partial

satisfaction of his judgment, leaving the bal

lance due, $900 31 cents, with interest.
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For this balance the present attachment Ea'!'" Distnct,
'-}1'"I, 1822-

was sued out. ~

. d d GRAYThe same counsel was appointe to e- rs.

fend, and filed an answer, pleading to the me- TRAFTON.

rits of the case, and also alleging the mo-

ney attached in the hands of the garnishee, to

have been assigned to one Dillingham. The

judgment and record in the former attach-
ment being referred to, and made part of the

present petition, it was offered in evidence

by the plaintiff, and the reading of it was ob-

jected by the defendant's counsel, on the

ground, that the former proceedings being
in rem, could not be read in the present suit,
although, for the same eause of action and
between the same parties.

The cases relied on by the defendant's
counsel in support of this objection, are

Phelps vs. Holker, I Dal. 261. Bissell vs, Briggs,

9 Mass. Rep. 462. Pacoling vs. Bird's Ex'rs.

13 Johns. Rep. 192. Borden vs. Fitch, 15 Johns.

Rep. 121. Astor vs. Winter. 8 ~fartin's Rep. 205.

The cases from the common law reporters

cannot, it is believed, support the objections
made by the defendant's counsel. Neither of
the cases occurred in the same state, between

the same parties, and before the same trihu-
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East'n District. nal, called on to give credence to its own re
.Ilpril, 1822.
~ cords and proceedings, as is the case now

GRAY under consideration. In the case from Dol-vs.

TRA.FTON. las, the plaintiff had sued out an attachment

in Massachusetts, which being levied upon

one blanket, (the reputed property of the de
fendant) judgment was had, and the court of
Pennsylvania was called on, not only to en
force that judgment, but to deem it conclu

sive between the parties.

The case from Dallas was decided before
the adoption of the federal constitution, and
consequently before the act of congress gave

full faith and credit in one state to the re

cords and judicial proceedings, had in another

state. And the court did not, in that case,

reject the record and proceedings from being
read as evidence, but merely declared, that

" it could not be considered as conclusive

evidence of the debt." MKean's Chie] Just.

1 Dallas, 264.

In the case from Massachusett's Reports, the

court gave validity to the judgment pre
viously obtained in New-Hampshire, and
declared it not only evidence, but conclusive
between the parties, if it should appear that

the court originally rendering judgment, had
jurisdiction of the cause.
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Whether or not the court had jurisdic- East'n DIstrict.

. f I . h f G .Ilpnl, 1822.tion 0 t ie cause In t e case 0 ray vs. ~
Trafton, depends on the laws of Louisiana, G~;'Y

giving the benefit of attachment against TRAFTON.

absent debtors, and the manner in which

these laws have been inferred by the court.

Until the previous judgment in the court

below be brought before the appellate court,
they will not now question its validity, much
less refuse the plaintiff'the benefit of the judg

ment in support of this action.

It is stated in the same case from ~fass. Rep.

that proceeding, by attachment, against the
goods of the defendant in one state, and judg

ment therein, would not be binding and con

clusive in a personal action in another state,

against the same defendant.

This position does not weaken the right of

the plaintiff to recover in this action; or at all

events, to read the record offered. It 'will be.

time enough to resist the doctrine laid down

in the case last referred. to, when Gray shall

sue Trafton in another state, and rely on the

judgment in attachment here, as conclusive

evidence in the cause. The two cases from
Johnson's Reports will be found of the same

character of that already commented on. and
VOL. xr, 32
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East'n District. are cases O'rowing out of records from a sister
.I:lpril, 1822. tl,

...,....~ state,

G~.:.Y In the case from 13 Johnson, it appeared
TRAFTON. that the judgment recovered in Connecticut

on attachment, and relied on as conclusive

against the defendant in New-York, had been

rendered upon supposed effects in the hands
of the gafllishee, but upon investigation, it

was decided hy a jury, that the garnish<>c

had no funds.
It was effects, in the hands of the garnishee,

which alone could give jurisdiction in that
case; take away the effects and the jurisdic

tion of the court necessarily ceased.

In the case from 15 Johnson, in refusing to

give force and effect to the judgment on at

tachment, offered in support of the action,

chiefjustice Thompson expressly speaks of

judgments from a sister state. 15 Johns. 143.

The case of .dstor vs. Winter, referred to

by defendant's counsel, has no application.

The principle there settled being, that "if
the suit is not sustained by the proceedings
on the attachment, it is clear that no legal

measures have been taken to compel the

appearance of the defendant. The answer

of the persons appointed by the court does
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not cure the defect in the levy of the attach- Easr'n District,
April, 1822.

ment. 8 Jlfartin, 208. ~

No point is made in the case before the G~s~Y

court, which questions the soundness of the TRAFTON.

principle laid down in ~7J,fw·tin. If the attach-
ment be wrongfully sued out or levied, the
appearance by counsel will not remedy the
error. No question has or can be made as
to the legality of the proceedings in this case,
nor that the attachment has been illegally
levied.

If the propriety of rejecting the record as

evidence altogether, or the .validity of the
judgment in the former case of Gray vs. Traf

ton, was to be tested alone by the common

law books, the cases relied on by the defen
dant's counsel would be greatly weakened, if
not destroyed, by subsequent decisions.

In Croudson vs, Leonard, 4 Cranch, 442, judge
Washington says, " By the common law, the
judgment of a foreign court is conclusive

where the same matter comes again inciden

tally in question-prima facie evidence, where
the party claiming the benefit of it calls on
the courts of England to .enforce it."

Since the adoption of the federal constitu

tion, and the acts ofcongress on this subject, a
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Easl'l~ District, judgment obtained in one state, shall have
.Ilprtl, 1822,

'.'·v""" the same effect in another, as it would have
GRAY • h t I' btai d M'I'1vs. III t e sate W rere It was 0 tame. I ts vs.

TRAFTON.
Durpee, 7 Crunch; ,181, 483. Hampton vs.M'Cur-

nell, 3 Wheaton, 234.

If the judgment is conclusive where it is

obtained, it is conclusive in every other state,
district, or territory in the union. 7 Cranch,

481,484.

The common law gives to judgments of the

state courts the effect ofprima facie evidence
in the courts of the other states. But the

constitution contemplates a power in congress

to give conclusive effect to such judgments.

7 Cranch, same case.

Is not the original judgment obtained by
Gray vs, Trafton conclusive, between the par..
ties in the state of Louisiana?

If it is not, then the attachment law IS a

nullity.

If any property of Trafton could now be

found within this state, could not Gray sue
out his execution and levy for so much of

his judgment as is still unsatisfied?

The insufficiency of effects in the hands of
the garnishf'e, arising too from the interven

tion of third parties, cannot, it is presumed,
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weaken the force of ajudgment had upon the East'n District.
• .Ilpnl, 18"22.

merits of the cause, and that too, after the ~

counsel had corresponded with the defen- G~;u

dant, and not only resisted the claim of the TRAFTON.

plaintiff, but so far as it was practicable, gave

his efforts to promote the claims intervened

by third persons.

But the plaintiff is relieved from further ci

tations from the common law reporters, by the

case of Youn!f vs, Black; where it is decided,

that the record of a former judgment may be

giyen in evidence between the same parties,

with parol proof that it was for the same
cause of action, and the controversy having

passed in rem judicatam, and the identity of

the causes of action being established, the

law will not suffer them to be again brought

into question. 7 Crouch; 565, 567.

In the case now before the court, the plain

tiff did not offer the record as conclusive evi

dence, though he might well have done so,

but offered with it parol proof of the execu

tion of notes, made part of the record the just

ness of the demand, and the ballance due on

the judgment.
The supreme court of the united states have

cone still further, and decreed that judgments



CASES IN THE SUPREME COURT

East'n District. or decrees may be introduced and read as
.I1pril, 1322.
~ evidence even against third persons, where
G~s~Y the decree introduced is not as per se, bind-

TRAFTON. • • I h h b109 on any rig its or t e ot er party, ut an

introductory fact, to a link in the chain of the

party's title, who introduces it. Barr vs. Gratz,

4 Wheat. 214, 220.

This court has been governed by the

same principles, and in the case of Breedlove

vs. Turner, expressly recognizes the doctrine,

that a record may be read in evidence even
against third persons, where it is not intro
duced per se, as binding on the rights of the

parties. 9 Martin, 377.

By reference to the petition in this case, it

will be perceived by the court, that the plain
tiff does not refer to and rely on the naked

judgment formerly recovered against, but re
fers to and makes part of the petition in the

record, and proceeding had, before the same

court, in the former attachment. The notes

upon which the original action was instituted:
constituting a part of that record, and the

proceedings had likewise, shewing how far

the plaintiff's judgment had been satisfied by
effects attached.

If the record, as offered, is not deemed con-
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elusive evidence, so as to enable this court to East'n District.
. ~~I~

order judgment to be entered in the court be- ~
GRAY

low for the balance that may appear to be l'S.

TRAFTON.
due the plaintiff, it is believed this testimony
cannot hesitate to reverse the judgment ofthe

inferior court. The more especially as the
record was not relied on by the plaintiff as in

itself conclusive, but was presented coupled
with the readiness to go into parol proof of

the execution of the notes made part of re

cord, the justice of the claim and the amount

'Jtill due.
Even according to the rigid forms of com

mon law pleading, this would have been per

mitted the plaintiff.

How much more readily will this court ac

cord it?
In the case of Gilly 8y at. vs. Henry, this

court drew the distinction which signalizes
the civil law court in awarding justice, where

it would be denied by the forms of pleading

enforced by the common law courts.

The conrt there say, "in courts, in which
the civil law prevails, the plaintiff does not
prod uce his case in various forms; and evi
dence is admitted when it supports the alle

gation in substance." 8 Martin, 417.
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East'n District.
/Jpril, 1822.
~

GRAY
VS.

TRAFTON.

CASES IN THE SUPREME COURT

Under the sanction of this principle, with

what propriety can the record, as offered in

the court below, be deemed inadmissible

evidence? No authority has been produced

which would reject it. Can any reason be

offered?

Can the defendant pretend, that the peti

tion did not apprize him of the nature of the

claim. All its merits had been once litigated,

not by an appearance in mere form, but by

pleas in avoidance and to the merits, after

correspondence with the defendant, by the

counsel appointed to defend. In the second

suit, the same course is pursued-the same

counsel appointed, 'who after months of cor

respondence, again appears and resists the

plaintiff's demand; not upon the ground, that

the debt is unjust, but that the effects attach

ed had been previously assigned over to a

third person.

In the first suit, the defendant was prompt

in urging the claims of a third party. The

merits of this claim was investigated by the

court below, and found to strengthen, rather

than weaken, the demand of the plaintiff.

• In the second suit, the defendant is equally

prompt, to pretend a tranfer of the monies
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third East'n District•
.!lpnl, 11l22.
...,...~

GRAY

VS.

TRAFTON,

attached, that he might again aid a

person.

These facts are presented to the court, that

they may see there is no ground to complain

of surprise in the trial of the cause below.

The effect of confirming the decision of the

court below, not only subjects the party to a

non-suit, but will result in the total loss of

his debt. To work an injury of this sort,

this court must be fully satisfied that the

forms of pleading, relied on to reject the re

cord, are indispensable to our system ofjuris

prudence.

Carleton, for the defendant. The court be

low certainly did not err in refusing the re

cord in the former case to be read in evidence

in this.

To test the propriety of the opinion of the

court, we have only to enquire, whether the

judgment in the first attachment case, is evi

dence of a debt due from the defendant to

the plaintiff: this, I apprehend, is our sole en

quiry, for if it establish the existence of the

debt, the defendant cannot hope to resist it;

if not, the plaintiff must fail in his action.

The principles, established in the cases

VOL. XI. 3~
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East'n District. cited, shew most clearly, that such judgment
.lJ.pnl, 132:t.
~ is no evidence of a debt. In Pawling vs, Birds

G~,:.Y Ex'rs. 13 Johns. Rep. 206, the court say,
TRAFTON. "It is well settled, that a judgment in another

state, founded on proceedings by attachment,
against the goods of the defendant, he not
beiug within the jurisdiction of such state,

is not even primafacie evidence of a debt in

our courts. It is regarded as a proceeding

in rem merely. To consider it as a ground of
action here pe1' se, would be contrary to the first
principles of justice, As a proceeding in
personam, the foreign court in such case had

no jurisdiction." Again in Phelps vs. Balker, 1

Dot Rep. 261, the court say, .. The judgment

obtained in the court of the state of Massa

chusetts, in a foreign attachment, between

the same parties, is not conclusive evidence

in the cause of the debt claimed by the plain
tiff" In Ribourne vs. Woodworth,.,) Johns. Rep.

37, the court decided, that "The attach

ment of an article of his property could not
bind him; it could only bind the goods at

tached as a proceeding in 1'em, and the judg

ment obtained by default, in pursuance of such

attachment, cannot be a ground of action here

against the defendant." The reason that
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such judgment cannot be read as evidence East'n District.
-"prt I, W22.

in a second cause, is not that it was rendered ~

in another state, but because it was ))0 evi- G:~~T

deuce of the debt; for if it was, it could, like 'l'RAliTON.•

all other judgments, be read in evidence un-

der the provisions of the act of congress,

against the defendant in the courts of any sis-

ter state, whether the action was brought in
rem or in personam; that such judgment should

not be evidence of the debt, is certainly found-

ed on the plainest principles of justice; the

defendant when absent, not only resides out

of the jurisdiction of the court where the suit

is brought, but often in the remotest part of

the- world. On the institution of such suit
our law provides-c-» That on the return of the

writ, the court may proceed to hear and de-

termine the claim of said petitioner; first,

naming some proper person to defend said
debtor, provided no attorney shall be retain-
.eo by him, and on application of the person

so defending, granting such delay, in order to

proeure an answer, and make out a defence
as to the court may seem just." 7 Afarlin's Dig.
vol. 1, 516. The attorney so appointed, may,

or may not, apply for time to correspond

with the absent defendant, and if he apply,
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East'n District. the court may fix such time as shall be deem
.I1pril, 1822.
~ ed sufficient, at its discretion. The attorney

G~,:Y mayor may not, as he thinks fit, address a
TRAFTON. letter to the absent defendant; and if he de

termines so to do, he directs it to the place

only where the plaintiff chooses to say he re

sides, he being himself, totally ignorant of the
cause of action, as well as of the domicil of

the party, whose interest he is made to es

pouse. If an answer should not be received

within the time prescri bed by the court, a

judgment will be taken by default, or the at
torney appointed, must answer without know

ing any thing of the means of his client's de

fence. Such is indeed, what generally hap

pens. If the residence of the defendant be

not rightly stated, or if it be so, it may be

changed, or he may have departed from it

before the letter reached him. Thus it will

appear, that in this state, and in everyone

where the law of attachment is known, judg
ments are rendered against absent persons

without their having any knowlege of the ex

istence of the suit. That a judgment thus

obtained should be evidence of a debt against

a defendant, or his property in another cause,

would be the grossest injustice; it would be
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condemning a man unheard, and spoiling him Easr'n DIstrict.
• April, 1H't2.

of hIS property by proceedings before a court, '.'·V-'-

of whose existence he may have never heard. G:s~Y

In the cases cited, we are told that pro- TRAFTON.

ceedings by attachment are regarded in the

nature of a proceeding in rem; and in first
Dallas' Rep. 264, it is said," This is a pro-

ceeding in rem, and ought not certainly to be
extended farther than the thing attached."

We may then challenge plaintiff's counsel to
produce a single instance, wherein a judg-

ment obtained by process of attachment, or
by any proceeding in rem, have ever been
received as evidence of the debt in another
suit, whether the latter be by attachment in

personam or in rem, and this for the plain rea-

soh before given, to wit, that a judgment so

obtained is no evidence of a debt.
It is a known and established principle of

law, that a judgment obtained by admiralty
process in rem, ends with the thing attached,

and cannot ever afterwards be read against

the claimant of the thing seized, though he

appear to defend the pledge. So in the cases
cited from 13 Johns. it is said by the court,

" That if the defendant had actually appear

p,d in the suit against them, as absconding
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Easr'n District. debtors, it would not, in my judgment, have
.4pril, 1l:::2'i. d S h
...,...~ altered the character of the recoru. uc

G~~Y appearance and defence must be deemed to
TRAFTON. have been made, merely to protect the pledge,

which was the legitimate object of the pro

ceeding."
The thing attached is often of so little va

lue, that the party who may live at the dis
tance of 5000 miles or more, declines defend

ing it at all. It is sometimes, as appears from

mauy reported cases, a pocket handkerchief,
a blanket, or a credit to the amount of one
dollar, where the sum claimed may be S10,000

or a larger amount. Can it, with any justice,

be contended, that a judgment based upon

such proceedings, shall ever afterwards re
main as evidence of the debt thus claimed?

The second point can be disposed of with
out much difficulty. The plaintiff alleges in

his petition, " That your petitioner, hereto

fore obtained in this honorable court, a judg
ment against a certain Mark Trafton, for the
sum of $2013 35 cents, with interest thereon,
at five per cent per annum, from the :~d of
February, 1820, till paid, and costs." Here

the judgment of the court is clearly made
the foundation of the action. But that we
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mizht have no doubt upon the subject, the Easr'n District.
o J .I1pnl, 1822.

plaintiff adds, "and which will more fully ~
f h GRAYappear by re erence to t e records and pro- 1'S.

d . TRAFTON,
ceedings ha in this court, against said Traf-
ton, and others, as garnisheesl made part of
this petition, and which will, in due time, be

exhibited." What is it that will not more

fully appear? The judgment previously al-
luded to; the relative which having reference

to nothing else. In another part of his pe-

tition he says, " There is still due your peti-
tiouer, on said judgment, the sum of $900 35
cents." It caunot then be pretended, that
the petition was calculated to advertise the
defendant of any other grounds of action.

than the judgment obtained in the first at

tachment suit.
It is gratuitously asserted by plaintiff?s coun

sell that the auswer in this cause was filed,
"after mouths for correspondence with the
defendant." Had euquiry been made upon
the subject in the court below, it would have
been seen, that defeudant's attorney had ad
dressed him a note immediately after his ap

pointment by the court, and that no answer
had ever been received; and if indeed, any

had been in rem, for defeudant to set up any
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East'n District. defence against the judgment in the first suit,
.!lpnl, 1822.
~ if as plaintiff's counsel contends, it is conclu-

GRAY sive evidence of the debt.
V$,

TRAFTON. It will not escape the penetration of the

court, that if the judgment in the first cause

be res judicata between the parties, the insti

tution of the present suit was not only expen

si~e but oppressive, as the plaintiff might

have seized the property attached in this

case, and made his money, by fieri facias. Rea

sOiling upon this h) pothesis, I agree perfectly

with plaintiff's counsel, and cannot but ex

press some surprise that he did not resort to

this mode of obtaining the sum claimed. But

this was rather an adventurous course; not

a precedent was to be found out of the many

thousand attachment cases reported in this

and the other states of the union. All the

authorities conclusively shew, that the judg

ment extends no farther than the thing at
tached.

MARTIN, J. delivered the opimon of the
court. The effect and force of the judgment

obtained by the plaintiff, in his first suit, is to

be ascertained by an examination of the act

of the legislature, which introduced in this
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state, or the then territory, proceedings by East'n District.
April, 1822.

attachment, as they are now used. It is con- ~

tended, they are merely proceedings in rem, G~:Y

the end of which is the condemnation and TRAFTON

sale of the property attached.

Proceedings in personam against an indi

vidual owing no kind of allegiance, to the so

vereign in whose courts they are instituted,

appear at first view, odious; and if the cour

tesy, that ought to prevail between indepen

dent nations, does not require the courts of

any of them should assist in giving effect to

the laws of another, to the injury of her own

citizens, a court may feel considerable reluc

tance in giving f'{fpct to a judgment rendered

against an individual. in the tribunals of a so

vereign to whom he is an utter stranger, and

in which he was not nor could be personally

cited.

But when the legislator expressly declares

his intention, that claims of individuals of

other nations, whose property may be found

in the country, should be examined and in

forced in his courts, these cannot decline car

rying the legislative will into effect, on the

ground that it is unreasonable and unjust

that a defendant should be houud by IJU' de.

VOL. xr. 11
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East'n District. cision of the court of a sovereizn to whom he
April, 1822. M ,

.....,...,~ is an utter stranger, whose dominions he lIe-

Gt~:~Y vel' entered, and in a case of which he had
TRAFTON.

no personal notice. In this country, the con-

sti tutionality of a law is the only ground on

which a court of justice can refuse obedience.

Process of attachment is a legal mode of

recovering a debt due from a person being

about permanently and absolutely to move

from the territory, before, in the common

course of proceeding, judgment could be ren

dered, and execution issued against such a

defendant; or from a person residinz out of

the territory, or departed therefrom, or who

conceals himself, so that a citation cannot be

served on him, so as to compel an answer to

the plaintiff's petition. J Martin's Dig. 512, n. 6.

In the first case, that of a person being

about to remove, it may be said that the only

ohject of the proceedings, which the le~i8Ia

ture had in view, was the security of the

debt. In the last, that of a person conceal

ing himself an additional one was certainly

contemplated, viz. to compel the defendant to

answer; otherwise he would be permitted to

avail himself of his own wrong: against such

a defendant the proceediugs must be consi-
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dered as itt personam; otherwise the will of the East'n District.
,qpril, 1822.

legislators will be defeated. And all the ~
cases mentioned in the law are placed on GRU

V$.

the same footing-no distinction is made be- TRAFTON.

tween a person residing out of the country

and one concealing himself to avoid the ser-

vice of the citation.

It is not always wrong, that a person who

resides out of the state should be compelled

to answer in his courts. If he came in, and

after having created a debt here, withdraws

without discharging it, nothing ought to pre

vent his answer being required by the attach

ment of any property he left behind. Be
that as it may, the legislature having made no

distinction in cases of attachment, between

a person residing out of the state and one

concealing himself to avoid the service of the

citation, we cannot make any. The express
terms of the law are clear and free from am

biguity; we cannot disregard the letter under

the pretence of preserving its spirit. In prac

tice, the courts of' this country, in givingjuJg

ment in attachment cases, have never consi

dered the proceedings in rem, giving judg

ment that the property attached be condemn

ed and sold to satisfy the claims: but as
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East'n District. jllogment in personam, haying; judgment that
April, 18"2'2. - 0

~---...- the plaintiff recover from the defendant,
G~;'Y &c. Whatever may be urged in regard to

TRAFTON. a judgment rendered in another state, those

of the courts of this state must be viewed

here in the light ill which the legislature has

placed them.

Further, the judgment in this case was,

that the plaintiff recover, &c. not that the

property be condemned and sold, and it stands

uureversed.
Wee conclude the judge a quo erred in re

fusing to admit the judgment offered in evi

dence.

It is therefore ordered, adjudged and de

creed, that the judgment be annulled, avoided

and reversed, and the case be remanded, with

directions to the judge, to proceed to a new

trial, and to admit the judgment offered in
evidence. The costs of this appeal to be

borne by the defendant and appellee.

1

11m 268
123 824

-
FORTIN vs, RANDOLPH.

ApPEAL from the court of the third district.No appeal lies
from an order
setting a judg- Dumoulin. for the plaintiff. This case is a
mi-nt by default
asi.de and conti- kind of judicial anomaly. The appellant, who.
!\lI1Dg the cause.
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was plaintiff in the inferior court obtained East'n District.
, .JJpnl, 1822.

there a judgment by default, which default is ~
FORTIN

subsequently confirmed; yet notwithstanding I'S

RANDOLPH.
that the record shews these facts in this case,

by an unheardof and unauthorized proceeding,
the plaintiff is frustrated of his judgment, and

compelled to appeal for its enforcement. But

here he is told he cannot appeal. This asser-

tion he answers with a decision of this court,

which shews that an appeal may lie in such
a case, since, in a similar one, such an objec-

tion was made and over-ruled. 4 Martin, 314.

Case of Prampin vs. Andry.

That the judgment by default was duly ob

tained , that it was subsequeutly duly con

firmed, appears from the record. Randolph,

the defendant, did not in the court below

procure an order for further time to answer.

He applied to have the judgment by default
set aside, which the court refused. He ex

cepted to this refusal of the court, and we

find, that step by step he contested his ground.

He can then complain of no surprize, and if

the judgment was erroneous and illegal, as

he contends his remedy was by appeal, and
not by an application for a new trial. This

last measure, which Waf; the one he selected,
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Eastn District. was forbidden him by the law since the de-
Apri], 182\1. '

~~ lay of such an application had expired; thir-
F"RTIN • di . I d I' I d b t: h

/'S. teen JU icia ays lavlllg e apl,;e erore e
RANDOI,PH.

add ressed himself to the court on this point.

Had he applied in time to the inferior court
for a new trial, and that had been refused

him, he could have appealed from that refu

sal, as decided by the case of Hatch vs. Gillit,

8 Jl1urtin, 169. But instead of adopting any

of the means of redress, (if he was entitled to

any) as pointed out by him, or as shewn and

directed by the principles laid down in the
decisions of this court; he passes them by

as idle nonsense, or perhaps rather from his

conviction that they could afford him no re

dress, and creates a new and unauthorized

proceeding, for which he obtains the sane

tion of the court below. I feel convinced,

that from an inspection of the record, and

a view of the law applicable to the facts

therein contained, this court will do justice

to the cause of my client. It would be a
loss of time, and too great an intrusion on the
patience of this court, to cite the familiar laws

of practice by which such a case as the pre

sent must be governed. The authorities cit

ed in support of the point!'; WP- have made

speak for themselves.
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Preston, for the defendant. The judgment East'n District.
e .Iiprtl, UJ~2.

by default was obtained irrl'gularly, inas- ""--....

h he time i kIf FORTHii'muc as at t e time It was ta en, an orr er 0 "'.
RANDOLPH

court was on file, allowing the defendant fur-

ther time to answer. To this order, it is ob

jected, that it was obtained without affidavit,

or if an affidavit was made, it was filed in ano

ther suit as well as the order itself Our sta

tute does not require an affidavit to obtain

from the court an order, allowing further time

to answer, It is a matter entirely within the

discretion of the court. The order may be

granted on a mere sugf4estioll. Whether the

discretion of the court were properly or im

properly exercised. cannot be questioned in

this appeal; for the court havii.g gran1f·d the

order. allowing time to answer it; afterwards,

if I hey had been of opinion, that the order was

improperly grantpd. and had been disposed

to rescind it. it ought to have been rescinded

rp:!,'ularly. and theW' defendant restored to those

advantages he enjoyed without the order : the

advantage of filing an answer and defeuding

his suit before a jury. Nor does the sto iute

require that the affidavit and order should he

filed j'l any particular snit, hut that the de

fendaut should •• file it with the clerk." The
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East'n District. defendant did all that was required of him by
.April, 182:2.
~ the statute, and surely mens' fortunes are

FO~~~N not dependant on the circumstance of the
RANDOLPH. clerk's filing a document in this or that p'tr

ticular bundle of papers. We have not yet

yielded to such a regard to form and disre

gal'll of su bstance.
The judgment by default having been ob

tained irregularly, it ought to have been set

aside on application. Here the appellant

resorts to the miserable shift, that the affida
vit in support of the application was not

sworn to. It appears by the record, that the
plaintiff had instituted two suits, one against

the drawer and the other against the endorser

of a note. The judgment by default was
taken against the endorser, the present defen

dant. Both defendants made affidavit to set

it aside, on the same piece of paper; the jus

tice of the peace only signed his name to the

bottom ofthe paper. By the strictest law, the

justice of the peace authenticated every thing
above his name. At all events. one of the affi
davits was sufficiently attested. and bcillg the

affidavit not of the party to the suit. but of
another perSOIl, I think was the best of the

two. But the truth is, the statute requires no
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affidavit; but only to shew good cause to set East'n District.
Jlpril, lH22.

aside the judgment by default. Aud what '""'~

better cause could be shewn to a judge, to FO~s~IN

set aside a judgment for want of an answer, RANDOLPH.

than to shew him his own order, allowing

time to answer. If, however, there was any

informality in it, it was insignificant in the ex-
treme, and our statute imperatively prohibits

this court from noticing it. "No judgment

shall be reversed for any defect or want of
form." ~fartin's Dig. 444.

The judgment by default having been irre
gularly obtained, the pretended final judg

ment based upon it is a nullity. But there
was no final judgment, and this appeal must

be dismissed. The judge reflected better,

and never signed it, but set it aside, and grant
ed a continuance of the cause. It has been
decided by this court, that that, which may be
come ajudgment by the signature ofthejudge,
is not so until signed. Turpin vs. his creditors,

9 Martin, 562. Shaurnburgh vs. Torry Sr al.

syndics. 10 Martin, 178 & 179. But it is
contended by the appellant, that the judge
ought to have signed the judgment in three
days. If this was neglected, he ought to have

demanded the signature of the judge in that

VOL. XI. 35
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East'n District. cause, and if it was refused, to hav~ tendered
April, 1822.
~ his bill of exceptions, But, on whomsoever

FO~.~IN the blame must fall, surely the neglect of the
RANDOLPH. judge to act cannot make that a judgment, to

which the act of the judge is requisite.
With regard to the continuance of the

cause, it has been so often decided, that an

appeal cannot be taken from an interlocutory

judgment, that it would be supererogation to

say any thing on that point, It was rightly
granted, and if not, it does not work an irre

parable injury.

PORTER, J. delivered the opmlOn of the

court. The defendant was sued as indorser

on a promissory note, made by one Blunt, in

payment of a tract purchased by him, from
the plaintiff.

By the facts on record it appears, that a

judgment by default was taken against de
fendant, which was afterwards made final.

Before it was signed, application was made
to the court to reconsider its former opinion;
this was acceded to, and after argument, the

judge directed t~at the judgment already
given be set aside, and the cause stand con

tinued. From this order or decision the
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plaintiff has appealed, and alleges, on several East'n District.
/Jpril, 18U.

grounds, that it is erroneous, and ought to be ...,... '"'"
reversed. FORTIN

vs.
RANDOLPH.The defendant and appellee meets the

plaintiff: by averring that the decision is not

such a one, as can be appealed from. To as

certain whether this objection is well taken,
we must examine if it is a final judgment, or a

decree of such a nature as will occasion a
grievance irreparable to the party against

whom it is given.

It is not a final judgment; for the cause is

yet pending and stands continued. Nor do
we consider that any finaljndgment has been
given in this case. That which the court set

aside was not one, for it had not the judge's

signature, which is required by our law to
make a judgment complete. 2 Martin's Dig.

164. 10 Martin, 178-9.
It does not work a grievance irreparable;

it is quite different from the case of Prampis«

vs. Andry. 4 Martin, 314, to which we have

been referred, and from all the other cases
decided in this court upon that principle.

Without referring to each particular deci
sion, it will be found that those were cases

where the judge a quo refused the parties a



276 CASES IN THE SUP'REME COUHT

East'n District. new trial or continuance; deprived them of
./Jpnl, 18-2Z. h fi . db' d id
~-.,; t e bene t of a JU gment 0 tame ; set aSI e

FO~.:'IN some process or writ given in the preliminary

:!tANDOLPH. stages of a suit, to secure the plaintiff's rights,

or discharged the defendant out of custody,

when arrested. If the judge erred in the in

stances just put, the party was without reme

dy, and the injury irreparable. Supposing a

mistake in this case, no such consequence is

perceived; the cause stands continued, the

parties will have it tried, and it is presumed,

as fairly, one term as another; mere delay

cannot be regarded as an irreparable injury.

3 Martin, 171. 9 id. 494. 10 id. 444.

It is therefore ordered, adjudged and de

creed, that the appeal be dismissed with

costs,

H.qNN.q'S SYNDICS vs, LORING.

PORTER, J. delivered the opuuon of the

court. This suit was commenced by attaeh

ment, to recover certain notes delivered by

Hanna to the garnishees, agents for Loring,

An attach. ApPEAL from the court
ment noes not. f N 0 I
lie to compel the CIty 0 ew- I' eans.
delivery of a
specific thing.

of the parish and
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defendant. It is the opinion of the court, that East'n District.
April, 1822.

the plaintiffs have misconceived their remedy. ~

Attachment is not given by our law to compel HANN~;~ SIND

•

the delivery of a specific thing. In the pre

sent case, an action could have been brought

directly against the person in whose hands

the obligations were placed.

It is true, the petition states the plaintiffs

demand in the alternative; the notes or the

value of them. If we agreed with the coun

sel for appellee, that this averment authorized

the attachment, then another difficulty pre

sents itself. The citation, or rather the no

tice which the law has substituted in place

of it, has not been served, according to the

provision of the act of assembly on this sub

ject, consequently the whole of the subse

quent proceeding have been irregular, and the

petition must be dismissed. 10 Martin, 472.

It is therefore ordered, adjudged and de

creed, that the judgment of the parish court

be annulled, avoided and reversed, and that

there be judgment for the defendant, as in

case of non-suit, with costs in both courts.

Seghers for plaintiff, Maybin for defendant.

LORIN8.
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East'n District. MILL.flUDONvs, NEW.ORLE.flNS W.flTER COMP.flNY,
April, 18'l2.

M':':A~N' ApPEAL from the court of the first district.
1'8.

NEW ORLEANS h
WATER COMP, PORTER, J. delivered the opinion of t e

In case of in- court. This appeal has been brought up by
solvency, the L 1\,1'11 d hI' h h
vendor has a ,ll' I au on, W 0 comp ains t at e was
privilege on the 1 d h bl f d' ibuti fproceeds of the not p ace on t e ta eau 0 istri ution 0

moveable sold hOI k ' .by him, which t e r eans water-wor company, as a pnVl-
is in the debtor's 1 d Ii
possesslon at the egc crec ItOI'.
time of failure, II I h ld h .
and has been e asserts, t rat e so to t at corporation
disposed of by inev and h h ' dthe syndics. a steam-engme, an t at t ere IS yet ue

Experts can- I ' ~, h b 1 f h
not he appoint- 11m 1))2812 26 cents, tea ance 0 t e pur-
ed to examine I The festi k dproperty, ill or- C rase money. e testimony ta en, oes •
der to ascertain bl' I I 1 1 1 ld b
its value-nor no csta IS I t re sa e so c ear y as cou e
10 their report, • I d d I Iusi f '
Ir;(al evidence. \VIS ie ; we raw t rat cone uSIOn rom It

however, because it is the most favourable to

the appellees. If we adopted that for which

they contend, we should be obliged to hold,

that the engine itself was yet the property of

the appellant.

This preference is claimed on two grounds.

That the engine having been incorporated

with the buildings, has become immoveable

property. Civil Code, 98, art. 20,21. lb. 470,

art. 75, and that, as vendor, he has a right to

be paid before other creditors.

That tho object sold WRR moveable, ana
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that he has a privilcO"f' tor the price so long East'n Disu n-r,
b April, I(\~~.

as it remains in the debtor's possession. ~

Th ., f d I h l\!IJ,LA U DONe OpInIOn orme by t ie court on t e 1'9.

I . d . . f h fi NEW ORI.~;Al'i!oast pomt, ren ers an examination 0 t erst WATER COMPo

unnecessary.
The law gives the vendor the right to he

paid in preference, out of the proceeds of the

'moveable effects sold by him, while they re
main in the debtor's possession. Civil Code,

470, art. 74, n. .5. This principle was recog
nized and enforced in the case of Hobson &.
oZ. vs, Davidson syndics. 8 Martin, 422.

Some difficulty was presented to our minds

in cxamining this case, by the clause in our
Code immediately following that which has

been just quoted, as conferring this privilege,

It would seem on a cursory examination, til

have limited the creditor's right to a certain
time, and on the condition, that the effects
were found in the same state as when sold.
A collation, however, of the French and Eng

lish texts of the law, has satisfied us that this

provision apply only in case suit is brought

to get back the thing sold.
'Ve are therefore of opinion, that the appel

lant has a privilege on the proceeds of the

engine.
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Bast'n District. The appellees, however, say this privilege
.Ilprtl, 1822. .
~ should have been recorded. It was held in

~ILL~:DON the case of Lafin vs. Sadler, 4 :Martin, 470.

~EWORLEANS that the statute of 18] 3 ] Mm·tin's Diu'. 700.
!yATER COMPo 't:' '

did not extend to the tacit lien possessed bj

workmen and others, who furnished materials

for a building. This case does not appear
to differ from that in principle, and as we are

satisfied with the correctness of the opinion

there pronounced, we must hold here, that it
was not necessary for the vendor, to record
the sale of the moveables on which he claims

a privilege.

'Ve have been asked to receive the plea

of prescription in this court. It is unneces
sary to give an opinion, whether it is not too

late to offer this exception, for as the cause

must be remanded for further proofin certain

points, the parties can have the benefit of this

exception in the inferior court,

The appellant has not proved the amount
due, nor the price for which the engine was
sold. He made an attempt to establish the

latter fact, by applying for experts, which the

court refused him, and in our opinion cor

rectly. He should have brought witnesses in

t.he ordinary way to prove his case. Our Iaw
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bas not made any provision for selecting per- East'n District•
./lpril, 1822.

80llS to examine property situated as this was, ~
i' •• hei 'd MILLAUDONnor ror receIvmg t err report as eVI ence. /'8.

NEW ORLE.~NS

WATER COMP,

It is ordered, adjudged and decreed, that

the judgment of the district court be annul

ed, avoided and reversed; that this cause be

remanded for a new trial, and that the appel

lant pay the costs of this appeal.

Seghers for the plaintiff, Hennen, Livingston,

and Morse for the defendants,

-
RICHJIRDS <$• •1L. VS. LOUISI.flN.fl INSUR.flNCE

COMP.flNY.

ApPEAL from the court of the first district. When the Opi

nion of the su-

MATHEWS J. delivered the opinion of the preme LOUr!
, does not com-

court. The only question in this case as to cid;with that of
, a Jury, on a

the liability of the insurers arises from the question offact~
, the case Will be

state of the brig insured at the time of-its de- remanded, if the
, appellant moved

parture from the port of New-Orleans on the ~or a new trial
, III the court (f

intended voyage. It is a question entirely quo.

of fact, relating to the sea-worthiness of the

vessel. The cause was submitted to a jury

in the court below, who, on the testimony of..

fered to them, found a verdict for the plaintiffs.

There was a motion for a new trial. which

VOl" XT. 36
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E';;~~I,D;~~~~I. being over-ruled, and judgment rendered on

~ the verdict; the defendants appealed. The
RICHARDS &

AL. whole of the testimony comes up in the re-
'fur

j,OUISI-~~A IN- cord, which it is insisted on by the coun-
SURA-NCE COMP ••

sel for the appellants, establishes conclusively
the total unfitness for sea of the brig, at the

commencement of the voyage, and consequent
discharge of the under-writers, caused by a

breach of the implied warranty of sea-wor

thiness.
The facts of this case differ but little from

those which were proven in that of Tr£mble's

synd£csvs. New-Orleans Insurance Company, here
tofore decided in this court. 3 Martin, 394.

In the present, as in the former case, we are

of opinion. that sufficient matter is shewn on
the part of the plaintiffs, to place the burthen
of proof on the defendants, of the innavigable

state of the vessel at the time of commencing

its voyage. The only difference in the two

cast's, is an attempt in this, to shew by tt's

timony, the opinions of witnesses who may
be supposed to be skilled in such matters;
the impossibility (from the nature of things)

that a ship, so extensively rotten as the brig

(the present subject of dispute) was found to

be, on the survey and examination of the port

•

.J
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wardens of Charleston, S. C., could have East'n District.
•-lpril, 1ll22.

been other than unseaworthy at the com- ~
RICHARDS &

mencement of the voyage. AL.

We have examined and weighed attentively, LOUIS::NA IN-

11 h id d are j I' d hi k SURANCE COMPate evi euce, an are rue me to t lUI ,

that it preponderates in favour of the defen-

dants and appellants; but as the finding of

the jury is opposed to our opinion of the tes-

timony, and as it is the appropriate duty of

juries (according to all systems of jurispru-

dence, when they assist in the trial of suits)

to answer to questions of fact, we conclude,

that this cause ought to be remanded for a

new trial.
In coming to this conclusion, we feel less

reluctance, on account of a motion to this ef

fect having been made in the court a quo; as

it does not derogate from the proper office of

juries, to submit a cause to a second, when in

the opinion of the judge, the first jury have

mistaken or not strictly weighed the evidence.
9 Martin, 2.1)8.

It is therefore ordered, adjudged and de
creed, that the judgment of the district court

be avoided, reversed and annulled, and that

the cause be remanded for a new trial, and

that the appellees .pay costs.

Morse for plaintiffs, Duncan for defendants.
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East'n District,
.flpr.l, 1322.
~

JACKSON

CASES IN THE SUPREVIE COURT

JACKSON vs. LARCHE.

ApPEAL from the court of the first district,
l'S,

LARCHE.
PORTER, J, delivered the opinion of the

The defendant Th' , , f h fi '
canurr plead in court. IS IS an acuou 0 t erst Imprps-
ba i that the ' , h' d h ' h' IpLtintiffbrought SlOlI 1U t IS state, an t e questions W IC 1

a wit tor the, f i f id ble isame cause of arrse out 0 It are 0 consi era e Importance
action, which he th t' d I bli ,xr h .dismissed to e par res an t ie pu IC, 'f e ave gIVen

Nor that other ' h 'd 'persons have to It muc COnSI eration,
sued him for the Th ' , h he nlai iff i h
aam« trespass, I e petition avers, t at t e p ainti 18 t e-
and that these If' I f dsui'S must be cu- owner am possessor 0 a certain ot 0 groun
mulated, ' hi d h I h d d ' hA court may 10 t IS CIty; an t at ie a contracte WIt
permit counsel '. h larze bri kto reduce to certam persons to erect t ereon a arge ric
form the answer h t bId th 20 h d f Nof a jury to one ouse, 0 e comp ete on etay 0 0-

of the questions b 820 Th t i fth 'submitted to vern er, 1 " a In pursuance 0 ell' con-
them, and hand h I id th c d ti dit to! their con- tract, t ese persons at e roun a ion, an

Sid~I~~:~~h da- proceeded to erect the building; when they
mages are not d f ki fi h
incurred beyond were stoppe rom rna mg urt er progress
the costs, for' h k b " , btai d hbnnging an ac- 10 t e wor, y an injunction 0 tame at t e
tion, in which 't f th d c: d t b f hi h houe fails, yet he SUI 0 e eren an, y reason 0 W IC t e
who resorts to id h tIt d 'I Iextraordinary Sal ouse was no comp e e unti a ong
remedies, as an' l' d ha ulai tiff ffi d dinjunction, &c. time alter, an t e paIn I su ere amages

:~:t h~~m!.J.~:~._ to the amount of three thousand five hundred
sary, in case of d IIfailure 0 aI'S,

Damages may I' f h d h h 'd"be given in such t IS urt er averre • t at t e sal mJunc-
a case, beyond , b ' d I" I d h t itthe penalty of non was 0 tame rna ICIOUS Y> an t a I was
the bond. afterwards dissolved, Jurlgment is prayed

for the sum already mentioned,

•
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To this petition the defendant pleaded seve- East'n District .
.Ilpnl, Hi.22.

ral exceptions; the general issue; alleged title; ~
and possession in herself; positively denied JACt~~ON

malice, and averred that the proceedings LARCHE.

complained of were in pursuance of what she
conceived her just rights.

For the better understanding of the case,
it is necessary to state, that in the petition

filed by the present defendant, in order to
obtain the injunction, she declared, that Mit

chell. who had commenced, and was about

to continue, to erect a wall on her lot, was
acting under the orders of Jackson, the pre
sent plaintiff, whom she stated to be then ab
sent from the state. The injunction is asked

against Mitchell alone; the damages are laid
at five hundred dollars, and the bond with

security, filed by her to answer for any injury

the defendant Mitchell might sustain, is for
that sum, and payable to him.

As soon as Jackson returned, he became a

party to the suit, and contested it until final

judgment.
The suit of the present defendant, as has

been already intimated, complained of the

damages suffered from the trespass, committed

en her property; and judgment was asked



286 VASES IN THE SUPREME COURT

East'n District. for those damages, and an injunction to pre
April, 132:2.
~ vent a renewal of the trespass. The court
JAc~s~ON decided, that she recover five dollars for the
LARCHE. injury sustained; on the ground, that suppos-

ing the property to be in Jackson, he had ille

gally entered on it; but they decreed that the
injunction should be dissolved.

Several objections have been made, which
it is necessary to decide on, before we can
reach the merits.

The first presented to us is, that the dis
trict judge did not give an opinion on cer
tain peremptory exceptions made in defen
dant's answer; and that the cause must be

remanded for his decision on them. In our
opinion it is unnecessary to do so. A final
judgment has been given, and that is sufficient
to authorise us to examine all the matters

which may appear on record. If the excep
tions are valid, the appellant can have the

benefit of them here. If they are not, she

could derive no advantage from the decision
of the inferior tribunal.

These exceptions are as follows :-

1. The defendant avers, that Jackson, in

January, 1820, commenced an action in the

parish court, for the same ca~se set forth-tin

•

J
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the petition filed in this case and that he East'n, District.
• .Ilpnl, 1822.

afterwards discontinued it. We see nothing "'"'~
. h' hi h ' JACKSON
10 t IS W rc prevents a recovery In the pre- rs,

, h LARCHE.
sent suit ; to make t e former action a bar,

she should have shewn, that it was yet pend-

ing, or had been prosecuted to judgment.

2. It is next pleaded that certain persons, viz.

J. Mitchell, A. Lemoyne and J. Lambert, have

instituted two suits in the parish court, claim

ing damages from the defendant, by reason

of the injunction obtained in the suit against

Mitchell. We think the present plaintiff can

not be affected by these proceedings: his in

juries are not theirs. nor have they a right to

vindicate them. A judgment has not the au

thority of the thing judged. unless it is be

tween the same parties: a fortiori. the pen

dency of an action between others. cannot

have the effect of suspending the exercise of

legal rights in a third person.
3. It is insisted, that all these suits should

be cumulated before the same tribunal and

tried together. To this position we cannot

assent. The law has given to two tribunals

jurisdiction of this action; and the citizen

has a right to the choice of either. We

have no authority to deprive him of this right,
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East'n District. unless it is shewn that justice cannot be done
./lpnl, 1822.

'"""~ to others without compelling him to resort to
JACKSON • d f

I'S. a different court. The passage quote rom
LARCHE. D b h b . d H tr e rero as een exammeu. e pu s a va-

riety of cases in which actions should be cu

mulated. There is none of them that carry the
doctrine so far as contended for here, except

that which states, that where creditors are

carrying on separate suits for distinct and in

dependent claims against their debtor, they

should all be cumulated before one judge.

It is impossible we can yield assent to this

doctrine, or enforce a similar practice here.

For nearly eighteen years that courts have

administered justice under our government,

in this country, it has been the universal un

derstanding, that the statutes creating them,

gave to each citizen the right to have his

claim examined, without clogging or embar

rassing his suit, by forcing him to join with

others; and we are of opinion, that such a

practice would lead to great confusion, and

in many instances work injustice. One ex

ample will suffice to prove this. If a creditor

was on the eve of having his cause tried after

it had been delayed for years; in case others

sued his debtor, he must wait until their de-

•
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mands were ripe for examination, before he East'n Di;tnct.
, .Jlprzl, 1822.

could be permitted to have his enquired into. ~

I f · I h . b JACKSONn cases 0 mso veney, t ere exists an a so- I".

~ute necessity that such a course should be LARCHE.

pursued; for the moment the failure is declar-

ed, an the creditors become at once plain-
tiffs and defendants, as it respects each other;

they must, therefore, litigate in one suit; other-
wise justice could not be administered.

There is still a bill of exceptions to be dis

posed of. The counsel for the plaintiff, before

the jury retired. drew up the form ofan answer
to the thirteenth question of defendant. This

was objected to, and the judge permitting it,

a bin of exceptions was taken. Weare un

able to discover that any error was committed

by the judge in this opinion, or that injustice
was done in consequelJce of the counsel hand

ing in the form of the finding, he contended
the jury should pronounce. It could have

had no influence on their opinion. In OUF

sister states, we know it is a common practice

for counsel to draw up, and put in legal form,

special verdicts, and justice is promoted there
by. It is not perceived, that it will have a
different effect here; nay, it is of obvious uti

lity, where many circumstances are involved

VOL.X~ 17
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East'n District. in the question submitted. For juries may
.lJpril, 1822.
~ frequently, from want of experience in
.JACKsON these matters, omit somethinz of importance,

118 u

LARCHE. which was proved in evidence, and by thie

means create a necessity for a new trial.
If the defendant supposed, that the evidence

would have justified a different conclusion,

he was free to submit also a form agreeable

to the views of it.
The most important question in the cause

yet remains. The counsel for plaintiff states,
that this action is brought on that clause in the

Code found in art. 316, 320, which provides,

that whoever injures another. through his fault,

is bound to repair it. We agree with the ad
vocate of the appellant, that this word fault

must be taken in its legal sense. Many inju

ries may be suffered, which, considered in a

moral point of view, well justify that impu

tation on the person who inflicts them, and for

which no legal remedy exists. We must,
therefore, recur to other provisions of the law,
to ascertain whether the act complained of

here, is that kind of fault for which an action
can be maintained.

If the proceedings of the defendant, that

are alleged to constitute the iujury for
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which redress is demanded here, had been East'n District.
April, 182.i.

those which belong to an ordinary suit at ....,..~

law, it would perhaps be found, if it was JAC1~~ON

necessary to decide the question, that a fail- LUCRE.

ure to succeed, in an action of that kind, does

not authorize a demand in damages. Courts

of justice are open to everyone, and it is of

the first importance that the citizen who feels

himself aggrieved, or who imagines that he is

aggrieved, should find his way into them

without difficulty. The law inflicts its punish..

ment, if he makes a false claim, by mulcting

him in the costs, and that is perhaps enough,

without subjecting him to an investigation of

his motives in another suit, where they may

be mistaken, and must, from the nature of

things, be always imperfectly understood. It
is far better that twenty ,persons be troubled

by vexatious suits, than that one oppressed or

injured man should be deterred by the fear of

future consequences, from making his wrongs

known to the justice of his country, and hav-

ing them redressed.

But the same regard for private right which

makes it so important to preserve this privi

lege to the citizen, is opposed to the exercise

of those 8ummary remedies, which our law
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East'n District. from necessity has givp.n in some instances,
April, ll.l22.
....,...,-.,., They are in a great measure contrary to the

JAC~s~ON spirit of our constitution, and can only be
LARCHE. reconciled with it by the reflection, that the

improper use ofthem is checked, by provision

having been made. that if resorted to, in any

other cases but those contemplated by law,

redress is secured to the sufferer. In regard
to the writ, which was the means of inflicting

the injury complained of here, the legislature

have clearly and distinctly marked their jea
Iousy of it. Acts of 1817, P: 28, sec. 5.

As this case is governed by the statute just

referred to, it is necessary to quote so much

of it, as will enable the opinion of the court to

be clearly understood, It declares-

" That no injunction shall be granted to de

prive any person from the free disposal or use

of his property in his actual possession, or to

stay execution, &c. &c. unless the party who

sues for it, gives security as in case ofattach

ment, conditioned for the payment of all costs
and damages to the defendant, in case such

injunction should prove wrongfully obtained."

From this provision we conclude, that if

the writ of injunction is wrongfully sued out,

the party applying for it is responsible for all
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the damages that ensue. The bond is requir- East'n DIstrict.
April, 111\12.

ed, as a means of securing this object. ~

In deciding the case now before us, we may JACt~~ON

be aided in the investigation, by supposing that LARCHE.

the present suit was on a bond taken under

the act cited. In such a case, we think the

only proof necessary to enable the plaintiff to
recover, would be the execution of the bond,

and the dissolution of the injunction; for whe-

ther the writ is taken out in a case not contem-

plated by law, or procured by a false repre
sentation of facts, it is in the language of the
statute, wrongfully obtained. Nor is there any

thing harsh in this construction; when a just
caus.f action exists, the person who has a
right' to it, should sue in the ordinary way,

and, if his claim be doubtful, he ought to

wait for judgment, before he deprives a citi-
zen of his property. If, however, he chooses
to pursue a more energetic, but less cautious,
mode of proceeding; if in his anxiety to do

justice to himself, he does injustice to others,

and abuses a privilege, given for his protec-
tion; it is right, as it is the law, that he should
answer for the consequences.

No bond, however, was given to the plain

tiff; and it is contended, that the defendant
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East'n District. is only liable to an obligation taken in pur-
.Ilprtl, 18\!\!. • .,
'-I"'~ suance of the statute. We are of 0p"1l0n~

JACKSON that this circumstance cannot affect the rights
vs.

LARCHE. of the parties. The bond is required to se·

cure to the law i.s effect; to prevent it being

evaded. The giving or not giving security,

cannot change or weaken the responsibility
incurred by taking out the writ. Besides, if

bond was not given, who is to suffer by the

neglect? It would be most emphatically per·
mitting the defendant to take advantage of
her own wrong, if we allowed her to offer the
violation of a law, as the means of avoiding an
obligation, which would have been created by

an observance of it. •

In this case, the jury have found that the

writ of injunction was sued out maliciously.
This more than brings the defendant within

the statute; and the judgment given on the
verdict must be affirmed, unless the other
means of defence which she has set up are

tenable.
It is first alleged, that the suit commenced

was against one Mitchell, not against the pre

sent plaintiff. But the petition states, that

the building of. which she complained, was

about to be put up by the directions of Jaek-
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.son, and that Mitchell was the undertaker. Eut'n District.

A d
· . . . Api'll, 1822.

II It IS the opimon of the court, that the ~
defendant cannot be excused to the owner, JACKSON

lIS.

because she thought fit to select another per- LARCHE,

son for defendant.

It is next contended, that in giving bond to

Mitchell, the requisitions of the law were com

plied with, and that no greater responsibility
was incurred than for the sum therein ex

pressed. In this position we cannot concur.
We have already observed, that the bond was
required as an additional security. Were we

to agree in the construction which the appel
lant gives to the statute, it would have often
a contrary effect. For, if the damages amount

ed to more, as in the case before us, than the

penal sum ex pressed in the obligation, the

plaintiff, who sued out the writ, would not be

responsible for all damages, he would be
liable but for a part, and a small part of them.

Should we even admit the appellant to be

correct in this position, she does not bring

herself within the act. It requires bond, as

as in case of attachment; that is, double the
amount sworn to. In the petition filed, the
dmna~es are stated to amount to $500: she

swears, that she has been injured to that
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It is still urged, that the plaintiffhas not pro

ved his right of possession or property as sta
ted in the petition. This, however, is neither a

petitory nor possessory action. It is one for
wrongfully suing out a writ of injunction, and
thus depriving the plaintiff of the enjoyment

and use of his property. The court has already

decided, that the injunction should be dissol
ved; every question therefore connected with

the right of possession or right to the Boil, so far
as they were involved in the decision of that

suit, or necessary to be established in this,

are now res judicata between the parties, and

cannot be again enquired into. Admitting

the plaintiff had merely proved that the de
fendant prevented him from erecting a com
mon wall; the injunction was wrongfully sued
out, and a right of action accrued. It was

correctly observed from the bar, that it might

be important for the defendant to shew a right
to the soil, in order to rebut the malice im
puted to her, but that the plaintiff's title could

not be disputed.

This opinion renders it unnecessary to ex
amine several bills of exceptions taken to the

evidence of title, introduced by the plaintiff.

East'n District. amount, and only gives an obligation in that
.I1pril, 1822.
~'sum.

JACKSON
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It has not escaped our attention that as East'n. District.
, .I1pnl, 1822.

the plaintiff alleged a right of property in his ~
. . . . h d h h I 1.1 b JACKSONpetition, It mIg t be urge t at e s lOU u e N.

held to prove, what he has thought material LARCHE.

to aver. We have already said, in the case

of Canfield vs. M'Laughlin, 9 Martin, 303, and

in that of Bryan Sr wife vs, heirs of JJ-loore, de-

cided a few days since, that if the evidence

substantially established the right of the

plaintiff to recover, the court would give

judgment in his favour, although the proof

did not correspond with the allegations in

the petition. Here the only objection is, that
more was averred than was necessary.

We see nothing erroneous in the charge of

the judge to the jury.

It is therefore ordered, adjudged and de

creed, that the judgment of the court below
be affirmed with costs.

Livermore for plaintiff, Hennen for defendant.

-
HARROD ~. .IlL. vs, NORRIS' HJ!fRS. '. 11~lmml

104 120

ApPEAL from the court of the parish aud city If one of the -
partners be exe-

of New-Orleans. cutor, the part-
nership cannot

P J d 1· d h .. f h buy property at
ORTER,. e ivere t e opInIOn 0 t e the sale of the

t Th h f H d & 0 ] testator's estate
«ourt. e ouse 0 arro gt ens, pur- .

VOL. X~ 38
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East'n District. chased at public sale, all the property left
.I1pril, 1822. ., --.
~ ,""'" by the late Patrick Norris, G. M. Ogden, a

HARR~~ & AL. partner of that firm, was one of the testa

NORRIii'HltIRS mentary executors of the deceased, at the

time the adjudication took place. The only

question to be decided, arises out of these

facts. The parish judge decided the sale was

irregular and void, and the plaintiffs have ap

pealed:-

The appellees refer us to the following law:

No man who is testamentary executor, or

guardian of minors, nor any other mall or wo

man, can purchase the property which they

administer, and whether they purchase pub

licly or privately, the act is invalid, and, on

proof being made of the fact the sale, must

be set aside, &c. Nooissima Recopilacion, lib.

10, tit. 12, ley 1.

The provision is imperative, and must be

obeyed, if the facts bring the case within it.

The evidence establishes that the property

of the testator has been sold by auction, and

that by that sale, the executor became owner'

of part of it. This would seem to bring the

case clearly within the spirit, and almost with

in the letter, of the law.

The appellants however contend that it
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does neither, because the purchase was made Eau'n District•
.I1pril, 11122.

not by G. M. Ogden, the executor, but by Har- ~

d & 0 d T thi .ti t HARROD & AL.ro gens. 0 llS POSl IOn we canno as- vs.

sent. If the executor buys in his own name, it NORRIS' HEIRS

is not denied that the law considers the act as

null. If he buys under that of another, it is
still his purchase, and the same consequences
must attend it, as no one is permitted to do
indirectly, that which he is prohibited to do

directly. If other persons in partnership join
in the acquisition, that cannot change the

nature of- the transaction, or prevent us from
seeing that he has acquired property, which
the law says he shall not acquire. We can-
not perceive allY difference between his buy-
ing one-third of the stock in trade of Norris,

in his own name, and acquiring the one-third,
through a purchase made by a partnership of

which he is a member. If the case was doubt-
ful, we should be inclined to lean to this con-
struction, for how useless would this salutary

law be, if we held that nothing more was re-

quired to avoid its operation, than the inser-
tion of another name, or the aid of another

party.
The reason for introducing this principle

into our jurisprudence is obvious, and its wis-
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East'n Distrlet, dom manifest. It was to prevent men from.
April, 1822... •
~ bemg led into temptation; that they might

HARROD & AT,. not be placed in a situation where their pri-es,

NORRIS' HEIRS vate interests, and their duties to others were

at variance; the law prcsuming that in such

case, the latter would be sacrificed. That dan

ger is just as great when an executor buys for

himself and others, as when he makes the

purchase in his own name. The character of

the parties, in this case, cannot be permitted

to have any influence on our judgment. The
transaction may have been a correct OIlC, nay

advantageous to the estate of the deceased.

But our Code has declared, (6, art. 19,) "That

when to prevent the commission of a par

ticular class of frauds, the law declares cer

tain acts void, its provisions are not to be dis

pensed with, on the ground that the particu

lar act in question, has been proved not to be

fraudulent."

It is therefore ordered, adjudged and de

creed, that the judgment of the parish court

be affirmed with costs.

Livingston for the plaintiffs, Seghers for the

defendants.
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FLEMING vs, CONR./lD.

ApPEAL from the court of the first district.

East'n District•
.lJ.pn.l, 1822.

~

FLEMING
»s,

MARTIN, J. delivered the opinion ofthe court. CONRAD.

I'his action is brought for the recovery of a .~either the
pennon nor the

ract of land; judgment by default was taken, ~itatiou need be
In the French

or want of an answer, and was afterwards con- language.
But, copies

firmed. must be served
in the English

The plaintiff moved to have it set aside and and French.
If the sheriff's

to be allowed to file an answer. return shew that
the petition and

1. Because the J'udrrment was taken prerna- citation were
tl served on the

turely. d~fendal1t, it
will be presu-

2. Because no judgment deciding on the med they were
served as the

property of land, can be taken without the law requires.
A judgment

appearance of the defendant. by default may
be made final,

The district court refused to set aside the even when th ..
object of the suit

judgment or to allow the answer to be filed is the recoverv
, '~hn~

and the plaintiff appealed.
His counsel urges as an error, apparent on

the record, that the citation was not served on
him, as the law requires, in the French and

English languages.
The law provides, that the citation shall "to

gether with the petition," be delivered to the
sheriff of the county where the defendant or

defendants reside, and shall be served, by de

livering a copy of the petition and citation, ill
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East'n Diltrict. the French and English languages, to the de-
./Jpril, 1822-
~ fendant, or leaving such copy, in case the de-
FLE:ING fendant should be absent, at his usual place of

DON!U». residence, with some free member of the fami-

ly, above tile age of fourteen. 2 JJlal'tin's Dig.

150.

The sheriff's return is, "served petition

and citation ou the defendant, Februarv 22d,

1821." The law does not appear to us to re

quire that the petition should be filed, nor the

citation drawn in both languages, nor that the

copy of the petition delivered to the sheriff
should be so; it only requires that the sheriff

should. deliver, to the defendant personally,

or leave at his house, in case of his absence,

a copy of these papers, in both languages.

The sheriff is required to endorse on the ci

tation "the time and manner in which he exe

cuted the same."
AU the information which is required from

the sheriff besides the time of service, is as

to the mode or manner of service, i. e. in which
of the two modes, that are pointed out by law,
the service has heen effected, as the defend.

ant was present or absent: personally in the

tirst case; on some free member of the family,

in the second. 'Vhen this information is given.
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it seems useless to add that the service was East'n District•
•'1pril, 1822.

effected by giving a copy as the law requires, ~
for as there is no alternative in this uart of the FLEMINGr t'S.

service, this must be implied; for otherw ise CONRAD.

the citation would not be served.

The defendant was served with the cita

tion on the 22d of February, and the judg

ment by default was taken on the 8th of March,

and it is sworn that he resided at the distance

of at least 15 leagues from the city of New

Orleans.

" The day of appearance, when the defend
ant resides in New-Orleans, shall he the tenth

day after the date of the service of such cita
tion: and the day of appearance, when the

defendant resides out of the city of New-Or

leans, shall be delayed, in addition to the said

ten days, one day fur evcry fonr leagues of the

distance of his place of residence from said

city." /d. 152.

The tenth <lay after the date of the SCI'·

vice was, in this case, the 4th of March. Had

the defendant resided at the distance of twelve

leagues from the city, he would have been
entitled to a delay of three additional days.
and the 7th of March would have been the

flay of appearance-the three additional
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East"n District. leagues in the distance do not entitle him to
.lJpril, 1&22.
~ any delay: so that the judgment, by default,
FLEt~.lltG was taken on the day following that of the ap-
CONRAD. I t tl c. ]pearance.- t was no iererore premature y

taken.

"' If the defendant shall not appear on the

day given in such citation, and file his answer,

or file with the clerk an order from the judge,

allowing such defendant further time for filing

it, then the petitioner, or his counsel, mayor·

der judgment to be entered up against such
defendant." /d.

Thus far the law is general, and judgment

is to be taken by default for want of an an

swer, whether the object of the suit be the

recovery ofa tract of land, a chattel, or a debt.

The la w proceeds, "If the court shall hold
session three days after such a judgment, and

no motion is made to set it aside, on shewing

good cause, and to file an answer; or if such

motion is made and over-ruled, then the said

judgment shall be final, whenever the demand
is liquidated by a note, bond, contract, or

final judgment; and if the sum demanded be

uncertain, the court shall proceed to hear tes

timony, assess the damages, and render final

judgment for the sum so assessed." Id.
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It is urged, that, ill the present case, the judg- East'n Dlstrict,
. ~~!~

ment did not. become final, because the de- ~
mand was not liquidated by a-note, bond, con- FL~~ING

tract, or final judgment; neither was there a CONaAD.

sum assessed by the court-ergo, as is the case
in suits for the recovery of land, the jtidgrinmt

by default did not become 'final, under the act,

of the legislature cited. ' . ;' ,
;' Be it so-before the passage of the act cited,

'the principle was that the neglect or refusal
to answer of the defendant, coniumacia, was

equivalent to a denial, contestacio, .!Junque no

se conteste la demanda, negand(lia, 6 confesandola
espresamente el reo; .por ser habido por eonfeso,

• habiendo contumacia ell eontestarla, como to dice una

ley de la Recopilacion, es habida por contestada,

porque esta confesio« ficta, 6 fingida, induce centes

tacion. Cur. Phil. Juicio Civil Contestacion; n. 2.

In. the present case, after the judgment by
default was taken, no motion being timely
made to set it aside, the district court consi

dered the evidence produced by the plaintiff,
and after an inspection of the titles, being sa
tisfied therewith, considering that the law was'
with the plaintiff, gave final judgment.

It is therefore, ordered, adju~g~d and de-
VOL. :XI. 39'
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East'n District. creed, that - the appeal be dismissed with
April, 1822. '
~ costs.
FLEMING

CON~~. .Hennen for the plaintiff, 'Livipgston for the
defendant.

-
.I1UBRY 0/ WIFE vs. FOLSE 0/ WIFE.

Although a '·,··ApPEAL from the court of the first district.
Spanish j udg
ment stated that
an adjudication MARTIN, J. delivered the opinion ofthe court.
formerly made, . ' '
exists no longer, The petition states that one Sanches was a
the party having. "
neglected to partner of Mrs. Aubry's mother, and on her
comply with the r

terms, yet, if death took possession of all the partnership
the court pro- ,
ceeds !o order a effects, and kept them while he lived, and died
compliance .
~herewith, a~d leaving his whole estate to the present Mrs.
Issues execution . ~ .
accordingly, the Folse; that she and her husband possessed
party,after com-
pliance, will themselves of all the partnership effects, and
have the benefit
°t,fthe adjudica- refused to account to, or make any partition
Ion.

with Mrs. Aubry, who is the sole heir to her
mother.

The defendants, among other pleas, urge
that all the partnership property was, at its
dissolution, by the death of Mrs. Aubry's mo
ther, adjudged to Sanches, by a competent

tribunal, for the sum of $1321 371' which he
paid. to the plaintiff Aubry, in right of his
wife, who gave a receipt and acquittance

therefor, renouncing all claims.
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There, )Vas judgme~t for the
and the plaintiffs appealed.

defendants, E~st'n District.'
- '. .lJpriI; 1822:

. ~
AUBRY &; WIFE

The appellees produce a decree -ofgoter. FO~BEv1w~!'B'.
nor Salcedo, of the 8th of January, la03,::.by" e I ,

which the alleged adjudication appearsto have'
, beerr made : but the appellants urge, that by"a',

subsequent decree of the same tribunal, -of
t~~~l~th Of, September, ofthe sailie year, the'

- adjudication was declared: null 'and void; San- "
<; .ches.-having neglected' to comply with. 'the,:-

'i~rms o~\vhich it ha:d-been made po~n~'sus.

sisti;ra adjudicacibn, medi~~te a Sanche~ no haver
~, \ r

CO'r(l,plido c(>n las condiciones~

))~'otwithstanding these strong expressions, we
.,.;~re,of opinion.with the. counsel of the appel

lees, that the adjudication was not annulled;
attending more to what was done, than to what
was said, bythe Spanish tribunal; who direct
ed a dispacho execution, to issue to the com

mandant of Sanches' parish, that he might be
compelled to pay the price of the adjudica
tion, by the seizure of his property, and the
imprisonment of his person; that on this dis
pacho being communicated to him, by the
commandant, with order to pay, he entered
into ,arrangements, made partial payments,
and finally paid the balance with interest and



.'

_, 008. ~13E_~ I~.,THE SUP.REMECOU~T..

East'n. District. cost.s,as appears by Au!:>ry's authentic.receipt
-April, 1822.;' ., -,',,, , ',- ',,,' "
~i a94,discharge, executed before the comman-

Al1B~&IW"r'FE:d' -~l\:!t':'f"':'" , ' '~_ ~ an. .' ,
t'l. -, ~, :.. " ,,, , ,-' , , ( ''- ~

F~LS&&:.~~FB·',~t..~urely the'co~t:who compelled himto pay
, . .,::~ ',~hf"'\Pp~e ,of rhe adjudication, might, s~y that

,,'""~, b~fore iPil..ym~n,t,.... t~e adjudication was,'f!f no'.
~ _~" .~~vaii; ',no suaislf,r, but it could not m~~n thf,ltit .

•,'" ~, ,,~" ",'" , ' , J ,~+, > '

,. shoiI1d'~ub~st; 'in order to authorise and-cern- ~'

"dt~~:' ..:pet." .t4e paym~~t,"whll~" afte~ward~','th~,)j~ifi&;:: .
:; ·.,;adj~dicated should 'nb~ pass to the party.;::.- .' , '

". " " -~' .• ,. "";-f':{::-':'i/~" "

It istherefore ordered, adJudged an~]#::, '" ::~

creed, that thejudgment.of' th~.di.str,ic~~~~: ,.
be affirmedwith costs. ")i" .,' ,.'. ~,.

c'~' '. '~;4
\ -

Livingston for plai~tiffli, 'Moreau -'for defen- ~:,
dants. . , ; :,"'\1 -,'

...' ;

l: ,
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-
EASTERN DISTRICT, MAY TERM, 1822. I .: East'n Dlstrier.
." I Mall, lR2!.

~-' .
THE STATENEW-ORLEANS NAVIGATION

COMPANY,
VS.

tIS.

, NEW ORLEANS

''1, NAV. COM.

~" The court having heard the plaintiffs' and Congress have

'd t'. d' 1M' h power to govern.eren ants counse, at arc term, ante 38, the territories of
. ' -, the united sta tes

187, gave tIme to the former to reply; which And may es-
, tablish territori-

he afterwards declined. allegislature.
The governor

• , • and legislative
MARTIN, J. dehvered the opmIOn ofthe court. council of the

, Orleans terri.
The attorney-general has sued out a writ tOlY had power

f . fi . 'd h h f'i to grant theo sctre acuis, to avoi t e carter or act 0 m- charter of the "
• New-Orleans

corporation ofthe defendants, on the ground Navigation Co.

h . , b I I id I h h . The charIert at It IS a so ute y VOl ,or t iat t ey ave m- is not affected
., by any law of

curred a forfeiture of It by nonfeasance. congress, ante-
'., rior or posterior

There was Judgment m favor of the defend- to its date
, Louisiana ill

ants, and the state appealed. a member of tke

~~,,;:.r"

ir\ }f.iriiE STATE
}-
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· ,,,. /

, CA~~SI~, '7'HE ,~!,~EME,,~COUR'I'
'.,.~ .,.::;. 'i:PJi~,~ ,~~"~. -1, • "lr I"

East'n District. HBr cotl~sel" dentes the political existence
May 13~ .>. ',', , ' '," ','tx',", ' ,""', ',"
~ ofthe legislative'body~who granted':the char-

THJS v~~ATE ter, 'tlnd 'l!rg~, that it is inconsistent ~ith t~~,'
NEW oRLEAN~~onstitutio.n:a~"la:wsof the iinit~(fstates.' -:-,NAV., C;OM. , , ' '-' ..' '

union, on afoot- " lie, boldly contesta the po~er of cong~~~s
i~g with the ori- to govern the territories' and contends that,gmal states, and ' ,,'" " "" " ;'"'
is not bou~~ bY,admitting they possess they can not ,dele;:;
any condition " , '/ , , ' ~". " "
subsequent, an gate it ' " ,
nexed to her ad- "" , '.:J' \'.~ ,
mission. , .On this.part of the case, it would perhips,,,

suffice to repeat what we said a few ye~;~'ago,.,.

when pressed to declare that the officeofthe
special administrator had no legal exi~tence.

'" The.governor co~struedhis com~issi()ria;t \",
~tending to the exercise of legislative po~~',

, '

.ers, in this and similar instances, in which he...
never was censured. Thejudiciary of the latct

.:
territory sanctioned his conclusion, by sus;-
taining suits and gi,:,ing judgments, in several
instances, in favor of that officer. Till the
institution of the present suit, no doubt ap

pearsto have been harbored of the legality

of the office. Many estates have been settled

by the special administrator. It would be at
tended with monstrous consequences, if by

declaring that the office never legally existed,

this court were to annul the various transac

tions of the several incumbents who filled it."
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.. "When,' in tile case .~t--~leu'~rt vs.--:~ai;d,..1' E~~t'nni$trict.
C h 9

. d . e' .May, 1&22.
ranc , 30 ,a Ju gment was sought to be, l'~- ~

versed, on the ground that the ju~ges ,~r the-'?HE'~~ATE
supreme court of the united states 'had .no~EWORL~A.N1l

_ '\ I • NAV. CODI. +-

power to sit as circuit judges, without having
been appointed as such, (in other words, tllat
they ought to have r~ceived distinct' 'commis,; , ,

~ _ ,_"" -f _ ,

sions for this purpose) that courtth~ght.it
sufficient to observe that practice and acqtii~~.

escence for a period of several years, com
mencing with the organization of the }Qdicial .

" .~., .

~ystem, afforded an irresistible answer, and

had indeed fixed the construction; Wat -i~~.
a cotemporary interpretation of the most forci- ;
ble nature, and this practical exposition was .. e

too strong and too obstinate to he. ,sh~kenor .
controlled. They concluded the .questlo~,

was now at rest, and ought not to he disturb:
'~'. ' f ' ,

ed." Rogers vs. Beiller, 3 Martin, 669. ..'
A majority of 'the members .of this court sat

,"" , .-
for years, as judges of the late territory. The

.. ~ - 'I" L ""... •

Tery'acc~ptance of their commissions., was a
decision, on their part, that the offices had a

legal existence.' Had th~! "been afterwards
\ . . '.

convinced of the illegality of their offices, they

could only ~~ve declared it; by descending

from.th~~rli;ats: for, if'th~l we~e' not legal
... ; - , ~-



,,.
, 'l, .

~ ,< I...
/ I , ~

" .~..."
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have some kind of government given them. East'n District.

O 1 . if . d' id I h . h May, 1822., t rerwrse, I any III IVl ua ave a ng t to ~
remove thither, and those thus assembled can THE STATE

va.
establish a government of their own, indepen- NF;wORUAlW

NAV. COM.

dent of and uncontrolled by the authority of

the united states-would not the acquiescence

of the latter be an implied relinquishment of
their title? Would not a state thus erected, be

at liberty to decline being incorporated into
the union?

The legislature of every state relieves itself
from the burden of making, and the details of
particular laws, necessary or useful for the
individual government of cities, towns, &c. by

clothing aldermen, selectmen, trustees, com
missioners, &c., under certain restrictions,

,with a portion of its authority. To congress,
a relief ofthe kind, with regard to the terri

tories of the united states, was essential. Near
ly one fourth of the year was requisite for the

expedition of the legislative concerns of the

late territory of Orleans. It cannot be ima
giued that congress, a very numerous body,

siUing at the distance of fifteen hundred miles,

with one delegate only from that territory,

could have performed the same labour in the

VOL. XI. 40
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:F,:ast1n District. same time: and when it is considered that
May, 1822.
~ there were halfa dozen of territories, it will

THE v~~ATE be seen that congress could not have legisla-

N~:~R~~~NS ted for these, even if they sat during the whole
year, and bestowed their whole attention ex
clusively on the framing of laws for the terri
tories.

We conclude that the power of making all
needful rules and regulations, in regard to the
territory of the united states, implies that of
providing a government for those who inhabit
it; and that, as in this respect, the constitu
tion has imposed no restraint, congress well
might establish such territorial, legislative,
executive, and judicial departments, as to
them appeared proper.

The grant of the clefendants' charter ape,
pears to have been within the scope of the
powers, vested by congress in the governor
and legislative council of the territory of Or
leans: for these were expressly extended to
all rightful subjects of legislation.

The restriction which congress imposed was
that the territorial laws be not inconsistent
with the constitution and laws of the united
states; that they lay no person under any re..
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straint, disability or burden, on account ofEast'n District.
• • . • May, 1822.

religion , that they do not dispose of the sod, ~
tax the land of the united states, nor interfere THE ~TATB

with land claims.
The governor was directed to report the

laws to the president of the united states, that
they might be laid before that body, on whose
disapprobation they were to cease having any
validity.

Weare next to enquire whether the char
ter violates any of these restrictions.

The counsel for the state, urges that it is
inconsistent with the provisions of the 8th,9th,
and 10th sections of the first article of the
constitution of the united states.

"All duties, imposts and excises shall be
uniform throughout the united states." Sec. 8.

"Congress shall have power to regulate
commerce with foreign nations." Id:

"Vessels, bound to and from one state,
sha~ll not be obliged to pay duties in another."
Sec.9. ,

"No state shall, without the consent of con-
gress, lay any duties of tonnage." Sec. 10.

The duties, mentioned in the 8th section,
are therein described to be those which are

laid, "to pay the debts, and provide for the

NEW ORLEANS
NAV, COM.
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East'n District. general welfare," to fill the public coffer, not
May, 1322. ••
~ retributions, like the toll permitted by the

1'HE1~~'TE charter, to be received by individuals (on ac
NEWORUANS count of some improvement made by them,

IVA,V. COM.

at their own costs) and paid by those who are
benefited thereby.

As early as 1790, i. e. at the first congress,

after the adoption of the federal constitution,
that body gave its assents to-

A law of the state of Rhode Island, to in
corporate certain persons, by the name of the

River Machine Company.

A law of the state of Maryland. to appoint
wardens of the port of Baltimore, and an

act supplemental thereto.
A law of the state of Georgia, laying and

appointing a duty of tonnage, for the purpose
of clearing the river Savannah, and removing
wrecks and other obstructions therein. 2 L.
U. S. 181, 192, 258 and 532.

Neither of these laws are within our reach;

but their titles shew that probably all (and
certainly the last) were' for laying a retri

bution of the same nature, as that estabiished
by the defendants' charter. Laws for the im

provement of a water course, by means of a

duty or toll, to be levied on vessels afterwards
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using It. Yet' neither of the legislatures of Ea€t'n Drsmor.
May, HI~2.

Rhode Island, Maryland or Georgia, nor that ~
of the union, considered these laws as incon- THE STATE

, va.

sistent with the constitution of the united NEW ORLEANS
l'iA. V. COM.

states, because the duties laid, are not uni-

form throughout the united states, interfere
with the exclusive power given to congress
to regulate commerce, and are to be paid in
one state, by vessels coming from another.

These state laws were continued, and the

continuing laws assented to, in 17,93, 1798,

1800 and J808.

In 1798, congress gave their assent to a law
of the state of Massachusetts, incorporating

certain persons to keep in repair a pier at the

mouth of Kennebunk river, and providing a
duty for their reimbursement. 3 L. U. S.35.

In 1802, congress assented to a law of the

state of Virginia, relating to the navigation of
Appamatox river. Id. 474. And in 1804, to a
similar one. in regard to James river. /d. 586.

In 1804, to a l~w of the state of South-Ca

rolina, authorising a duty of not more than

six cents per ton, on all ships and vessels of
the united states, returning to the port of

Charleston from a foreign port. [d. 10. The

act was revived in 1809.
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East'n District. In 1805, a law of the state of Maryland was
May, 1822.
~ assented to, for the collection of a duty of one

THE l~~ATE cent per ton, on all foreign vessels, coming

.:\~:,~R::~~NS into the port of Baltimore, to defray the ex

pences of quarantine regulations. [d. 640.

In 1811, the same assent was given to a law

of the state of Georgia, establishing the fees

of the harbour-master of the port of Savan

nah. [d. 3Lt8. The act was revived in 18] 3.

These acts, to which our attention has been

drawn, by the counsel for the state, are con

clusive evidence of the early, deliberate and
continued opinion of the national legislature,

and of those of so many of the most impor
tant members of the union (Massachusetts,

Rhode Island, Maryland, Virginia, South-Car

olina and Georgia) that the navigation of wa
ter courses may be improved, and the neces

sary funds procured or reimbursed, by a duty

raised on vessels navigating it, commensurate

with the object, with the f}ssent of congress,
without violating any of the parts of the con
stitution of the united states.

But it 1S urged, that the duty which the de

fendants' charter authorises them to collect,
has not been laid with this assent.
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It does not necessarily follow, that because East'n District.

h .. . hi May, 1822.
t e constitution reqUIres t IS assent to a state, """'___
it is essential to a territorial law. THE STATE, vs.

The state laws are passed without the NEW ORI.EANS
NAV. «;OM.

agency, and are beyond the control of the

government of the union. Those of the go

vernor and legislative council were passed by

an officer, and an assembly composed of mem

bers, appointed by the president of the united
states, and ceased to be of any force as soon

as it pleased congress to express this disap

proval.

The ones were therefore to be presented for

the assent of congress, before they went into

operation; and this because, after they were

in vigor, they were out of the control of con

gress. The others were not to be presented

for the sanction of congress, by an explicit as

sent, but submitted to their consideration and
silent acquiescence, which left to that body

the free exercise of the right it had reserved:

of annulling them at will.

But, let us view the case in the light in which

the counsel for the state is pleased to present

it to us; as if the assent of congress was

equalJy necessary to the territorial, as to a

.state, law.
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East'n District. The constitution does not require an ex
.May, W:.!:!.
~ press assent, and the counsel for the defen-

THE i!iTATE dant urges, that as to their charter, an inwlied
t1S. T

NEW OllJ.EANS one is necessarily to be inferred.
NAV. COM.

This instrument bears date of July, 1805, a

short time before the beginning of the first ses
sionoftheninth congress,during which it must,
according to the provision cited, have been

submitted to that body. The session ended

without the disapprobation of the charter.

The silence of the national legislature was
a manifestation of its will, that the act should
provisorily continue in, force.

The same congress, at its secon~ session,

on the 3d of March 1807, manifested, by pro

curing to the new corporation, the gratuitous
conveyance of a requisite strip of land, their
wish that it should continue its operation, by

prolonging the canal, which they were im

proving, from its basin to the Mississippi; an

object, which the succeeding congress appear

to have had so much at heart, that they appro
priated' $25,000 towards the attainment of it.

In 1814, the fourteenth, and in 1816, the
fifteenth congress gave the corporation new

pledges of their countenance and favor, by
the grant of a lot of land, III each of these

years.
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Repeated laws. of congress, expressly ad. East'n District•
.May, 1822.

ding to the means provided by the territorial~
legislature, for the completion of the object, THE V~~ATE

for which the defendants were incorporated NEW ORLEANS
, NAV. cox.

may well be considered as an avowal that

congress did not disapprove the law, which

gave them a political existence.

The court a quo considered it so, and con..

eluded that the charter had the implied as

sent of congress-a conclusion in which we

readily concur.

It is further urged, that if the charter be not

inconsistent with any part of the constitution

of the united states, it is however so, with

several acts of congress, viz. the acts of

March 27th, 1804, and March 2d, 1805, ante

rior, and that of February 20th, and March 3d,

1811, and April Bth, 1812, posterior, to its date.

In the act of 1804, (quoted by the counsel

for the state, ante 79) 3 L. U. S. 626, we. have
sought in vain for the provision which the

counsel recites. We have, however, found it in

an act of the 3d of March 1803, to which the

act of 1804 is a supplement. Id. 553, sec. 17.

It is there said, "that all navigable rivers,
within the territory of the united states, south

.r the state of Tennessee, shall be deemed to
VOL. XI. 41
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£ast'n District. be, and remain public highways." The date
May, 1822. .
~ of the act being anterior to the treaty of ces-

THE f!~.T.4.TE sion, Louisiana made then no part of the terri

N~:~R:O~NS tory of the united states; it is not therefore
clear that the provision extends to it.
The act of 1805 extends, with some modifica

tions, the ordinance of 1787, to the territory of
Orleans. One of the provisions of this instru
ment is, "that all the navigable waters lead
ing into the St. Lawrence and the Mississippi,
and the carrying places between the same,
shall be common highways, and for ever free,
as well to the inhabitants of the territory, as
the citizens of the united states, or those of
any other state that may be admitted into the
confederacy, without any impost, tax or duty
therefor."

The counsel for the defendants has shewn
that neither the character of a public high
way, nor its freedom is incompatible with its
subjection to some rule.

Freedom does not preclude the idea of
subjection to law. Indeed it pre-supposes the
existence of some It>gis)ative provision, the
observance of which insures freedom to UR,

by securing the like observance from others.

The freedom of navigation, stipulated for
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other citizens of the united states, is that East'n Dlstrict,
• •••• May, 18~.

which those who inhabit the territory f'nJoy, ~
As a public highway, the river may be free- THE 'V~~A.TJl;

Iy navigated by either up and down for the NEW 01lJ,EA1'f~
, , liiA.V. c;u••

conveyance, for hire, of persons and proper-
ty. Not so across, at such points where ferries
are established by law, nor within a certain
distance above or below. The freedom, sti-
pulated for by the ordinance, is not so abso-
lute, as to be inconsistent with submission to
ferriage laws, securing to the citizens residing
within or without the territory, the conveni-
ence of finding, at suitable places, at all times,
and for a fixed compensation, the means of
crOSSIQg.

Nor with quarantine laws, which forbid the
advance in .the midst of the shipping, anchor
ed before a city, of vessels having, or even
suspected to have on board, persons labour
ing under a contagious disease, to the danger
and terror of its inhabitants.

Nor with a submission to pilotage laws,
which, compelling, or inducing a pilot to ven
ture at a greatdistance from adangerous coast,
to afford his skilful aid to vessels, oblige a
master, who declines his services, to make him
some compensation for his labour and risk.

2 .Martin's Digest, 408. n. 7.
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East'n District. Nor with a submission to a law, which pro
May" 1822.
~ vides a compensation for the labour and ex-

THE STATE b t db' d' id IVB, pence, es owe yan m IVI ua or corpora-
NEW ORLEANS ti h . f 1 " f

NAY. COllf. ion, on t e Improvement 0 t re navigation 0

a water course, attended before with difficul

ty and danger, to be paid by those, who by
such means navigate it with ease and safety.

But it is stated, the ordinance stipulated not

only for the freedom of navigation, but aiso for

an exemption from any impost, tax, or duty
therefor. '

These words, we think, must be confined to

the idea which they commonly and ordinarily

present to the mind; exactions to fill the pub

lic coffers, for the payment of the debt, and

the promotion of the general welfare of the

country; not to a retribution, provided to de

fray the expences of building bridges, erecting

causeways, or removing obstructions in a wa

ter course, to be paid by such individuals only

who enjoy the advantage, resulting from such

labour and expense;~

We conclude, that the district judge cor

rectly declined to consider the charter of the

defendants, as inconsistent with any ofthe acts

of congress, passed before its date.

The first act, passed since the date of the
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charter, which issaid to be incompatible there- East'n District.

d I . h ld I' . May, 1822.with, an consequent y IS e to repea It, IS ~
that of the 20th of February, 1311. THE t~~ATE

Conzress in this act, were plea.sed to impose NEW Oat.,JANR
~ NAV. COM •

.as a condition precedent, of the admission of

Louisiana into the union, that a clause should

be inserted in an-ordinance of the convention,

which framed the state constitution, providing,

" tha~ the river Mississippi, and the navigable
rivers and waters leading into the same, or

into the gulf of Mexico, shall be common

highways, and forever free, as well to the in

habitants of the said state, as to other citi
zens of the united states, without any tax,

duty, impost, or toll therefor, imposed by the

said state." 4 L. U. S. 329.

The next act, is that of the third of March

following, by which congress directs, that all

the navigable rivers and waters of the terri

tory of Orleans, shall be, and forever remain

public highways. ld. 3tH.
The last is that of April 8th, 1812, by which

the provisions of the clause, the insertion of

which had been proposed as a condition pre

cedent, are made conditions subsequent-of

the admission of the state into the union.

ld.402.

The admission of the state into the union,
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Easr'n District. as soon as possible, was a matter of right, se

~. cured by the treaty of ce8si~n. To it no con
THE v~TATE diiion, either precedent or subsequent, could
.NE~ ORI EANS be imposed by congress.

lU.V. COM.

To an anticipated admission, that body

could propose conditions precedent, which the
people might accept or reject,

Thus, before the population of the intend
ed state amounted to 60,000 free persons, the

number, which, under the ordinance, entitled

the people to admission as a state, congress
thought fit to propose an anticipated admis
sion, on certain conditions and restrictions,

which were accepted, with some modification,

by the convention.
For example, congress proposed that a con

stitution should be framed, "containing the

fundamental principles of civil and religious lib
erty." 'One was framed containing no princi

ple of religious liberty. The only part of it
in which religion is noticed, is the 22d section

of the 2d article, providing that no clergy

man, priest or teacher, of any religious per
suasion, society or sect, shall be eligible to

the general assembly, or to any office of pro:"

fit or trust; a restriction on, rather than art

cognz'tion of the principles of religious liberty.
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Conzress proposed that ALL the records of the East'n District.
o . . ~a~18~

state, of every description, should be preserved ~
in the language in which the constitution of TREv~TATE

the united states is written. The provision N~:~RCLO~~NfJ

was confined to the PUBLIC records of the state.

The proposed clause, in the ordinance of

the convention, was absolutely neglected.*

'* Since the delivery of this opinion, the reporter has

been informed by Mr. Fromentin, who was one of the

commissioners of the state, to carry the constitution to

congress, that no ordinance of the convention was sent to

that body. Onan examination of the papers and journal of

the convention, it appears that the form of an ordinance'

was reported by a committee, transcribed on the records,

and the consideration of it postponed; but it is believed

no ordinance was actually passed.

The copy from which the document, 1 Martin's Dig. 132,

was printed, was furnished by the late governor Claiborne,

as that of the ordinance j the original, in his opinion, having

been sent to congress, with the constitution.

The form reported by the committee, was drafte.d on the

copy of an act of congress, of February 20th, 1811, printed

by the public printer, (Mr. Thierry) according te the di•.

rections of the general assembly, with the acts of the ses

lion. In the copy thus printed, the clause, which relates

to the free navigation of the ~rississippi, was accidentally

omitted. 'I he error crept into the Digest; the pamphlet

acts, printed by the public printer, having been used by the

printer of that work. by the directions of the person em

ployed bl:: the legislature to prepare it.
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East'n District. 'I'he absolute acceptance of the propositions
May, 1822. •
~ of congress, being refused, congress might

THE V~.TATE have declined to receive the qualified one, and
:'lEwORLEANS forborne for the moment, to admit the state in

NAV. coll;t.

to the' union. This, they did not do.

They impliedly waved the absolute compli

ance with the proposed terms, relating to re

ligious liberty. and the language of the re
cords, by approving the constitution, and

.admitted t~e state into the union, with a pro
viso, that the former terms should be taken

as a condition, upon which Louisiana was in
corporated into the union.

In the treaty of cession, an unconditional in

corporation was stipulated for. According to

the ordinance, admission was promised, on au

equal footing with the Q1'iginal states.

Now that the state is incorporated into the

union, she must be so on an equal footing. free
from any condition subsequent, to which the

people did not agree.

She is not admitted on an equal footing with

the state of New-York. if she must allow the
free navigation of the Mississippi, to the citi

zens of that state, while her citizens are not

allowed that of the Hudson; nor if they bee

while she must give a parchment security,

while the state of New-York gives none.
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It cannot be said, that by putting the state East'lI: Dil\trict •.
• '.' . . May, 18~.

gover~me!1t into operation, the people 'accept- ~
ed the conditions su~se9uent,~nnexedby con- THEV~TAT.

gress, ~o the admission of the stat~. They N~:~~~~l!i~
were not called upon to consider them. '

,The president of the .conventicu, who is
sued, his proclamation for holding the elee
tions, had no authority to accept ~ny condi

tion, and could not bind the people; .neither

.could the officers, who presided at theelee
tions, A single vote, in a parish, would have

been sufficient to elect a senator Of a repre
sentative. Had the people determined to de

cline puting the state govE;rnment into opera

tion, by refusing to elect members of the ge
neral assembly, they could not hare effected

their purpose, without an almost absolute un
animity,

We conclude, that neither the existence of

the defendants, as a corporate hody, nor any
of their rights, under thecharter, J.$ ~ffe~ted

by, ,any act of congress, passed sinceits date.

It does not appear to us, that there has been

any alienation of the soil, nor that the bayou
has ceased to be a public highway.

The court a quo~t,ed correctly in l;lefJin·

Y~.'JJ. 42
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The defendants have shewn that the whole
of their capital has been fairly expended in
improving the navigation of the bayou, clear
ing the canal and basin.

There is no evidence before us of the pro
bable expenses that would attend the contin
uing the canal from the basin to the Missis
SIppI.

They cannot command one cent of the
$25,000 appropriated by congress. This Bum
is placed at the entire disposal of the presi
dent of the united states.

The court a quo does not appear to us, h~

have erred in refusing to pronounce that the
defendants' charter has been forfeited by non
feasance.

East'n District. ing to declare that the defendants' charter is
May, 1822. ."
~ null and void.

THE STATE
1'8.

l'YEW GaLBAN!
BAV. ~OM.

, I

It e~caped its notice, that the state call
never be condemned to pay costs in her own
courts, and it erred in giving judgment for the
defendants, with COSTS.

It is therefore ordered, adjudged and de

creed, that. the judgment be annulled, avoid-
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ApPEAL from the court of the first district.

ed and' :reversed, and this court proceeding to Eut'n Di,strict., '
• • ••• • ,May, 1822. •

gIVe such a Judgment, as, in-their OpInIOn, ~
ought to have been given below THE ST:"'TE, vs. ,

NEWORLE4N&
NAV. COlli.'

It is ordered, adjudged and decreed, that
th~re'be judgment for the defendants. '

-
W.fJ.RD VB. [JR.fJ.NDT 4- .fJ.L. SYNDICS.

A partnership,
"to do commie-

Grauson for the plaintiff The petition ofSion busi~ess all
iJ , • factors, III tile

David L Ward the appellant was originally city of ~ew-Or-., , leans," IS not a

Preferred' against J. Brandt, & Co. composed parti~ularlpart-
, nership.

of John Brandt and Henry Foster, of New- ~!:a:; ~~t ~:;

Orleans and James Johnson and William style of ~uch
, ,~', partnership

Ward of Kentucky to recover the sum there- should contain
" the name of

instated to be due from the latte~ to the each partner.
, The partners,

s: ith . t t ddt in an ordinaryrormer, WI meres, amages an cos s, ac- commercial

cording to accounts made part of. and filed partnership, are, , bound ~n solido,
. h h . . . d . h h f J and cannotwit t e petition, sIgne WIt t e name 0 • prove or be paid

B dt & C b H F t h their respectiveran 0., y enry os er, w 0 was claims, until the

th t thori d d hi h t partnership. ereun 0 au oriseu, an W IC accoun s, on debts due to

the 1st of September 1820, for valuable con-' other ~reditors,
" are paid.

iderati . d t he nlai iff d Debts other51 erations, were asslgne 0 t e p ainti ,an than those aris-

I h t f th . ht b d f J ing from con-a so w a ur er sums mIg e ue rom . signment, may

Brandt & Co. to James Johnson, and Wards & ~:I;:~~;;';:i~~;
Johnson. a commission
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,Eastin Diiltlict. 'The accounts made part of, and filed with
HaJj, 18~~. , "
~ the petition, are-

w~~D An account between James Johnson, credi-
lfllAlwT & AL d J B d & C d b hibiti'6Y'NDICS. tor, an , ran t 0, e tors, ex 1 Ihng a
bouse"in this babn~e due from the latter to the former, on
cit~~ivate debts the 18th of April, 1820, of 43097 dona~s '7
cannot be setoff cents subscribed J Brandt & Co by Henry'agamst paltner-' • .,

ship demands- F t At th I:' t f thi t hhence where A, os er, e 100 0 IS accoun , a c arge

:o~~~~~~:~~;r:is made by J. Brandt & Co., against James
in Ken~ucky, & Johnson of 15080 dollars' for Rochelle &
of one III New-' ,

6rlea.ns, held, Shiff's notes delivered to Robert J Ward'that III case of , , ',

insolvency of I '. bId J J h f28017the latter, the eavmg a a ance ue ames 0 nson 0 •

house in Ken- d 'II 7 t Th' ~. f.tucky, might 0 ars cen s. ere' IS an aseignment 0 ,

proVe its debt,;] th t;1 f h ' t izht b;tlthough one of anu upon e accoun , ann 0 w a mIg e

~~s;::.:~:{: t:a s furthe~ due to 'David L. Ward, for value, da
the ered!tors of ted-I st September 1820 subscribed " Jamesthat which had ., " , ~

failed. J h "
Persons send- 0 nson.

mg property to A t b t E P J h & Cbe sold on com- n accoun e ween . 0 0 nson o.
mission, have d J 'B dt & C hewi b I 0 I:'.110t a privilege an . ran 0" s ewing a a ance HI ra-

~~~ic~ea~i~~: vour of the former, of 51:31 dollars,45 cents,
fr~m the g?ods ~n the Uth of May 1819· signed "J. Brandt
1Iemg sold, III "

(lase the pro- & C - b H F t " A d t th f t 'fceeds cannot be 0., y enry OS er, n a e 00 0

traced and iden- h' . 0 t th f. fi 'E
tifted, in the in- t e account, ]S an assignmen ereo, rom ,
solvent's hands. P J' h & C ,'t 10 L W d f I
, The law gives ' 0 nson 0., 0 0 • ar, or va ue,
:hem~~~~~:: :~dated the 1st September, 1820, 'subscribed,
those who in-" E P J h & C ."
termed<jle in the' • • 0 nson o.
admillistration A b' 'W'II' W a dma.b5ent per~ n account etween 1 lam ar, an
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John Brandt & Co., shewing a balance due to East'n District.
, May, 1822.

Wm. Ward, on the 19th May,1819,of2680dol- ~
lars 50 cents, subscribed, hJ. Brandt &Co., by WARDva.

Henry Foster" And at the foot of which BRANDT & ..u.
• SYNDICS.

account is an assignment thereof, for value, tsons propel y,
fr~m William Ward to David L. Ward"dated not on th~s~, 'who administer

1st September and subscribed "'W. Ward."I~under autho-, , nty from the
And an account between Wards & Johnson proprietor.

, Query-whe-

and John Brandt & Co. exhi biting' a balance the I' the absent, pel sons, alluded
due the former of 14287 dollars 45 cents on to, are not those, , who are declar-

the 14th June 1819 subE'cribed "J. Brandt ed absent ." , In case of Ill-

& CO. by Henry Foster." And at the foot ofso!vency ,of t~e
, partnership, If

the account is an assignment of it to David two of the part-, 'nersowe the
L. Ward and of what might be further due' firm; th~r debt, , passes with oth-

dated 1st September 1820 signed "James ers to the credi-, , , 'tors, and the
Johnson 'Vm. Ward." other partners,, ~ who are solvent,

have no right to
. "be paid (Jut of

The answer of John Brandt and HeIN"Y Fos- the de?ts, untilall claims on the
ter obiects : That John Brandt Henry Fos- p~rtnership are

, J 'dIscharged.
ter, William Ward and James Johnson were A modrbtgageexecute ytwa

Partners as commission merchants in New-Or- of the partners,, " after the actmg

leans' that they obtained a respite of one two partners had,, , prayed for a re-
and three years for the payment of their debts. spite, which ~asaccorded, grves

That not more than one year had elaps- no preference tethe mortgagee.
ed, and that two-thirds of their debts remain-

ed unpaid. And that since the exhibition of

the state of their affairs, by which it appeared
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East'n Distnct; that the said James Johnson and William
May, 1822. .
~ Ward, then co-partners, and from whom the
W~D plaintiff derived' his claim upon the respon-

BRANDT & AL dents were creditors of J Brandt & Co" for'
'J'NDIGiJ.' • .,

the amount claimed by the plaintiff, losses'
had been incurred by J. Brandt&Co.; wher~.

by the balances claimed by the petitioner had
been greatly reduced. And that the claim of
the petitioner, as set forth in his petition, must
be deferred until all the debts of J. Brandt
&; Co. should be paid.

The answer of the syndics objects :-That
there 'is nothing due from J. Brandt & eo. to
the petitioner.

Tqat if any thing be due to him, it is due
by ll\Signments, made by James Johnson,
Wards & Johnson and Edward P. Johnson &

~ Co.; that the firm of Wards & Johnson is
composed of James Johnson. William Ward
and the petitioner, and that the firm of E. P.'
Johnson & Co. is composed of E. P. Johnson
and Wm. \Vard, and .that Wm. Ward and .
James Johnson, were partners of J. Brandt
& Co., and bound in solido for all the debts of
the firm. And that Wm. Ward and James
Johnson are indebted to the respondents, as'



OF'THE 8'fATE OF LOUISIANA. 335

,.

.syndics, in a much larger sum of money than East'n District•
. ~ • • • • May, 1822.

the amount demanded III the petition, to unt. ~.

H)O,OOO dollars, which they plead, in compen- W:s~D,

satioa against the demands of the petitioner, BR::::IC~·4L·

who, as they say, knew the facts so s~t forth
at-the time said transfers were made.·~' And

they further object, that if an,r thing be due
to the petitioner, the same .is due by two of
the firm of J. Brandt & Co. only, and must be
postponed to the debts due to the creditors of
said firm; that' the property surrendered, will
not ~ sufficient to pay the creditors of said
firm, and that said property is all partnership
property. And for further answer, they deny
all the allegations of the petition.

:1.

The plaintiff and syndics agreed ,,,,pon
certain facts, and prayed the opinion of the
court upon the questions arising thereon,to wit.

1. That the late firm of J. Brandt & Co.,
was formed for the purpose of doing· commis
aion business, as factors in the city of New
Orleans, and was composed of John Brandt
and Henry Foster, William Ward and James
Johnson; that the business of said firm was
transacted by John Brandt and Henry Foster,

\YhQ resided in New-Orleans, whilst the said
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East'n District. William Ward 'and J ames Johnson, resided,
May, 1822. • d f id
~ as they did during the whole perlO '0 sal

W;s~D partnership, -in Kentucky.
• BRANDT 8& At. 2. That the said John Brandt and,Henry

\ .8INDIes.

Foster, in the name of said firm, on the 19th
MaY"1819, applied for a respite, and onthe
28th of Decem ber, 1819, obtained the same,
the first instalment to become due the 28th
December, 1820, the record whereof, and all
the proceedings relating thereto, are made
part of the facts agreed, as aforesaid.

The said record contains a schedule I)f the,
debts acknowleged by J. Brandt & CO'1 to be
due from them, at the time of their applica
tion for a respite, and which schedule, among
the debts so acknowleged, shews to be due',
to \yilliam Ward, 2680 dollars 50 cents; E.
P. Johnson & Co. 5131 dollars 45 cents; James
Johnson, 35236 dollars 51 cents; Wards &
Johnson, 1-8151 dollars 86 cents ; Wards &
Johnson, 1590 dollars, in all 62,790 do-liars 32
cents; and to Lee White 512 dollars 50 cents.

3. That upon making application for said
respite, the said partnership was dissolved,
and shortly afterwards. to wit-on the day
of May, in the year 1819, the dissolution afore
said, was advertised in some newspaper print
ed in New-Orleans.
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" ••~,~ilat;at '0t4e .times .of a,pplying Jor, and 1'4",'11 D~trict.
_1... 0 o"d 0 It °J.. I ..~. Mey, HI.
lIAJ".al--'~',respite, t e sa.~! ate .'rm,. was ~
indebted to Lee White, in th~~,uml of.,&J,2 w::-q
..JoU.....s and ,,1>.\ .cents " to Edward P.,JOh"ISon Bll~l'ipi.k M',
~ ~" '4IV, • s,.pt_
&CA)~i~ the sum of ~131 dollars and 45 ~ent,~:

tq~W,Jlham Ward, III the sum.of 26HO dulla:rs
.:md\5Qcents,; to James Jehuson, in the sum';
,of 43,Q97 dollars and 7 cents J and to Warde
&, .Johnson, in, .the sum ~ ,14,287 dollars 45
~e~~, "for. the peoceede of consignmente made.
by said creditors" respectively to said late
firm; that. the firm of E. P. Johnson & Co.
consists of said Ed ward and William Ward, >

and that the finn of Wards & Johnson COD- '»

sisted.ofsaid David L. Ward, Wm. Ward and., ,"

James J ohnson ; and upon settlement bet't~en"!

the members of said latter firm, the saiii'Vil-
liam W'ard and James Johnson being found in
arrear to said David L. Ward, the debt-due to
Waeds ,& Johnson, as aforesaid, was adj udged
to ~aid David L. ,Ward, and assigned to him
ac.eordingly in consideration thereof. " '. >"

":,I,h.That the said late firm of J. Brandt &

Co~own real estate in the city' of New.Or-'
leans, and elsewhere; to wit; lands, lots' and

·ne~oe8.

",,.6', T.h~t the. said." Henry Foster and JohJl
VOL. XI. 4~
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li~t.'J!. Distr~ct. Brandt own real. estate, to wit; lands, lots and
Jt1t!.!b 1822. .,
~ negroes.~., :,\ f':' ' >,. ; ",,' ... ~~. >, '.<.

'W:r .7. .That a, parcel of land was sold-In th,

~~t:1S~IC~. A;L city of New-Orleans, to Rochelle. & Shiff, the
. property of .thesai9 John Brandt'.&,Qo.:·.fl$

aforesaid, for the .sum of ; that t,be'~
James Johnson, -received on account thereof
as follows, Rochelle & Shiff's notes, payable
a~ 3, 4, 5 and 6 yearafrom 22d April; .one year
tQr 433,3dollars 33 cents eachc.say 17,333 qol..
lars ;33 cents, ded~cting for interest 22-53 dol
lars 33 cents, leaving. the 'sum <i fifteen thou..
sand and eighty-dollars, and for which said
sum, thesaid John Brandt and Henry Foster,

.have giveq the said firm credit on the debt

due to said James-Johnson as aforesaid, Ieae
ing a balance of 28,017 dollars 7 cents.,

8.- That the agreement is not to preclude

the said James Johnson, William. Ward. and
Wards & Johnson from shewing further sums

due to them, than as above, or to prejudice

them, or said David L. Ward in the re.coveJ;y
thereof; the right of recovering, which"i-f any

• such there be, is nevertheless to be saved to

them. Nor isit to preclude the syndics fma'
shewing less to he due than above stated.·

, 9. That. the record of the proceediags in
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f

\the case of Robert Dyson and others, against East'n ,District.
T May, 1822.

John Brandt & <;;0. &c., be made part of the ~
facts 'agreed.' WAR])

, va.

, 'That'record shews that James H Shepherd BRANDT &: .AL
, • , SYNDIf1S.

Peter-L, Sloane and John B. Bernard, were
on the- 'day .of in the year 182't,
made syndics of J. Brandt & Co. and of J.
Brandt and 'Henry' Foster..
, 10. That 'the debts due- to said William
Ward, Wards & Johnson, E. P. Johnson & Co.
and 'James Johnsonwere assigned by them
respectively to 'said David L. Ward, on the
1st September, 1820, for valuable considera
tions, then given by said Ward, and that the
debt due to said Lee White,; has come to said.
Ward for a valuable consideration by assign- '

ment.
11. That on the 1st September, 1820, Wil-

I

Ham Ward-and James Johnson executed to
David L. 'Ward, 'a mortgage, recorded in the
office of ,the register of mortgages in this
city, orr -the 29th December; 1820, which is
made part of said facts agreed, and' which
mortgage -is attached to a petition of -said
Wat-d in this court, against John Brandt, &c. to
secure the payment of fifty-six thousand dol
Iars; with interest, and which remains due and
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Ea.'1l DiSkict. unpaid, and that .the accounts or debt$as-
.MuI!J, 18!U.· ,
~ s~)ed, ,tosaid Oavid L. Ward, as above- men..'

W.UlD tioeed, remain due and-unpaid, ,', e- ,,'
V8.

~::~~.AJ.' 12. That John Brandt and -Henr".;·Fosten.
are, and were at the time of the respiteafore
said, indebted to the said late -fir-m' of Jolm
Brandt Sf Co., in a sum exceeding one hun..
dred 'and forty thousand doUars,a part 'of·
which was laid out in lands, lots and-negroes,
in their separate names.

-13. That the property surrendered' by·said 
John Brandt and Henry Fester; both part
nership and private property, will be insuffi
cient to pay the creditors of .the late firm-of

John Brandt Sr Co.'
14. That the plaintiffwas conversant of.the

tact of John Brandt & Co. having obtained a
respite. . 1 .;',

15. That from the year 1815,'1816, or 1817,

when the partnership was formed, 'of John
Brandt: -&. Co., to the time of the advertise>
ment of the dissolution before mentioned;
the,said William Waoo."and James Johnson,
were well known in 'New-Orleans, to he pan.-
Ders of said firm. ' . "', -"

16. The questione stlbmiued to the,'eoori"
a.re :-
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,,: :Whether ,the plaintiff is entitled to come in ~a8t'p Di$tuc:l,
May, 1822.

upon, au, equal footing with t~, creditors of ~
John Brandt & Co., for a.dividend upon all the w~~'

above named debts assigned to .him ~ BRANDT ~ .,L
• nllilll~.

rlf not so, entitled, upon -what .part of said
debts he is entitled to a dividend?

0, Whether, said plaintiff.is entitled to any pri- ,
vii-ege, and out of what funds, and in what or

der his debts are to, be paid,; and whether,
said debts ought to be paid out of the private
estate or estates of John Brandt and Henry
Foster, or either of them?

17. The admissions, contained in the 4th
article of said agreement of facts, are int-end
ed to operate no farther than to effect.a settle
ment of the foregoing questions, and are no
further to conclude the parties as to the
amount of said debts.

:The district court decided that the credi
t9FS, ofJ. Brandt & Co. should be preferred
upon the funds ofthe partnership, to the plain
tiff, except that as to the sum of $5131 40

eents, for which,as asssignee of E.P. John
SOD, he 'should be paid rateably witll the joint
creditors, of equal grade.

From this decision the plaintiff' appealed.
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:East'n ,District.:' r. His counsel insiatsthar he-$' entitled Up
Hay 1822.
~ 0"' the' de bts «mentioned ,in his petition,' and
Wv~~D upon the debt assigned to him by-Lee White,

BaAlfDT & AL as stated in, the agr~ement 'of facts' aforesaidIIBBJ". ,

to be paid out of-she partnership-fund Ofi1.
Brandt'&cs. rateably with 'the' creditolllfl1"Of
said firm. ' , "

2. That if he be not so' entitled, upon the
partnership funds, that -he ought-to be prefer- to':

red- to the partnership creditors upon the se
parate estate, or estates of 'J ohnBrarrdt and
Henry' Foster. '

3. That the mortgage of the 1st Sept. 1'820,
from William W'ard and' James Johnson,' to
David L. Ward, tind recorded, in the office of
register of mortgages in New-Orleans, on the
29th December, 1820, as stated in the 11th
article of agreed facts, to secure to him the
payment of 56,000 dollars, with interestv.ac

cording to the, note of that date, .of William,
Ward, James Johnson and A. M. Johnson, en-

, ,
titles the appellant, as mortgagee .of William
Ward and James Johnson, to their interests or
portions in the lands and estates mentioned in
said mort-gage,out of which to be.paid, as then
creditor, the said sum of 56,000 dollars,' ,with
interest: and that said interests or' portions

have notpassed to the syndics aforesaid.



OF 'THE'STATlrOF' toorstAN'A.,

~.I.,·m~rOouftSel urges that a;fJ6Ftner':inat,'be'I!:!i!t'n Dist~
di r': hi ' , May, 111~a ere It{)rloJ,~the partners ipfor ther-sums- he'~

has ,dishuNed~ ·&e.OitfilBDde1 394';, .And;"1ft w:,~ri

J"ortwn' ~be "IDa* be-a -.er.edit~r'oPth-e 'partner- BRANDT'~....~"
f' '" ~ i~.~l

ship fM:monieB' ~M'!'Cei:ved by it -upon-eonsign-
me~aoo by'b~on hig!speeiat'lIDd p'riti~

account. .Such were ,William Ward and Jame~

Jahnson-.fO'r'·f:hel'rivate·a~counts'aSSigned "'by
• them respeetiveljv, ~:tbe appellant.":""4:th'''t'lr'-:

tide .facts agreed.' '\',:' " :-,:,1,'1

':",That William~Ward and-James Johnsonare
not. bound, in,solido, for the debts of J: Brandt
& Co., and so. may.saswell-as-others, be ere-
ditors-of the partnership.' . :, , '.'

,Their co-partners, Brands'aadFoster.were

the administrators of the partnership, and -re
sided .in4c'New..Orleans, 'Whilst William Ward
and ..James: .Johnson resided in a diff~rent

place, namely, Kentuoky-e-Ist article of facts

agreed.. ' And -therefore the, latter I are' not

'boon&.,by,the agreemente-of the former.' .' :',

·,IDhe "partnership"oi\J I Brandt & Co. was 'hOt

an.,oroitla'ry eommercial.partneeship; bn t> Wl:rs

merely, a-partnership of ,industry 'and skill, to
bransact commission business, as factorszvin'
Ne,w-OnemlS-lst-article of facts agreed. ','

.' But if.the appellant- be" not entitled upon
the partnership fonds for all the debts stated
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East'n District. in his petition, he is at least so entitled as to
May, 182~.

~ the de bts in the names of Wards and Johnson,

"":~.RD and E. P. Johnson &. CO.
BRANDT & AL. Th . f f ,xr d l'. J h

~YNDJC8. e account In avor 0 '1' ar s ~r 0 nson,
though nominally due to them', that is toWil

liam Ward, David L. Ward and James John

son, was in fact wholly due to D. L. Ward.

f1th article of facts agreed.

Wards and Johnson, and E. P. Johnson &Co.

were separate and distinct firms from J.Brandt

& Co. A firm is an unit, or quasi individual,

and the firms of Wards and J ohnson,and E. P.

Johnson & Co. were no parties to and had no

interest or concern in that of J. Brandt & Co.

II. If the debts of the petitioner .are to be

postponed to the partnership creditors, upon

the ~artner:;hip funds of J. Brand t & ce., for

that reason they are to be preferred upon the

private estate of J. Brandt and Henry Foster,

the debtor partners.

J. Brandt and Henry Foster own real estate,

to wit; lands. lots and negroes.-6th article
offacts agreed.

The late firm of J. Brandt & Co. owns real

estate in the city of New-Orleans, and else

where, to wit; lands, lots and negroes.-.5th

article of facts agreed. And the appellant
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insists, that the interests or portions of the East'n District.
• . May, 1822-

respective partners therein, are not held by ~
them in commercial partnership: that though W:sRD

the partnership of J. Brandt & Co., as stat- BR~:~;1~8:U..
ed in the first article of facts agreed, be

deemed an ordinary commercial partner-
ship ; yet that their lands, lots and negroes,

00 not enter into or belong to that partner-
ship; that their partnership therein is pri-
vate, special and particular, and the portions

of the respective partners belong to their pri-
vate estates. II Mass. Rep. 469.

HI. The appellant relies upon the mortgage
from William Ward and James Johnson, of
the 1st September, 1820:-

1. Because it was made upon a considera
tion then given.

It purports to convey their title to certain

and allY real estate of J. Brandt & Co. and the
accounts or claims of.James Johnson and Wil

liam Ward against said firm, to pay a note of

56,000 dollars, of same date with the mort

gage: and said accounts or claims were as

signed to D. L. Ward, 1st September, 1820,
for valuable considerations then given-10th

article of facts agreed.
VOL. XI. 44
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East'n District. That the consideration then passed is no
May,1822. d'
~ where questioned or contested by the syn Ice.

W:S~D 2. Though J. Brandt & Co. be bankrupt,
BRANDT & AL. yet Wm Ward and James Johnson are not so:

SYNDICS. • ,

and they had full power to mortgage any of
their estates, for considerations present or

past.
Their portions of the lands, lots and ne

groes of J. Brandt & Co. did not pass under

the judgment of cessio bonorum, against J.
Brandt & Co. to their syndics. That cession
included only the effects belonging to the

partnership of J. Brandt & Co. as stated in
the I st article of facts agreed, and not to the

effects of any other partnership, though in the

same name.

On the part of the appellant, I contend he
is a creditor of J. Brandt & Co., and as such to
be paid in concurrence with the other credi

tors of the firm, out of the partnership effects.

The firm ofJ. Brandt & Co. was formed for
the purpose of doing commission business, as
factors, in the city of New-Orleans, and was

composed of John Brandt and Henry Foster,

William Ward and James Johnson. The bu

-siness of the firm was transacted by John
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.Brandt and Henry Foster, who resided in East'n Disrnct,
Jl1a!J, laZ2.

New-Orleans, whilst 'Villiam Ward and James ~
Johnson, during the whole period of the part- W:S~D

nership resided in Kentucky-1st article of BRANDT & A~.
, SYNIJICS.

facts agreed.

A factor is an agent to buy and sell goods
for others, for a certain allowance. 1 Liv. 68,
Le.T:. Mer. .11m. 388. He is not a merchant

merchants are those who buy things of others,.
with the intention of selling them again for the
sake of the profits they thereby acquire.-2

Partida, 715, tit. 7. l. 1. A merchant buys and
sells for himself: a factor for others-he is the

agent of the merchant.
The partnership 'of J. Brandt & Co., to

transact commission business as factors, was'

then a partnership to buy and sell for others,
not for themselves.

The debts of a partnership must be limited
by the nature and object of it. Those of a
company of factors, can only arise upon mo

nies or goods delivered to them to buy or sell
for others. And if debts be contracted in the

name of the company, by one or more of the
partners, without special authority from the
others, for purposes distinct from or beyond

the intention of the partnership, they are not
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East'n District. in law the debts of the company, but of the
.May, 1822.
....,...,.~ contracting partners solely.
":,~RD The debts claimed by the appellant, and

BItAN;DT & At.. originally in the names of Lee White James
illlNDJl;$.o ,

. Johnson, William Ward, Wards & Johnson,

and E. P. Johnson 8r Co. accrued as and for
the proceeds of consignments made by them
respectively to John Brandt &- Co.-4th arti

cle of facts agreed.
These are then the debts of the company

of J. Braudt Sr Co. contracted within the scope
and intention of the partnership.

All the business of the firm was transacted
by John Brandt and Henry Foster, in New

Orleans-.] st article of facts agreed. Their

partnership \"ith 'Villiam Ward and James
Johnson, residing in Kentucky, being for a
limited object, gave them authority to bind

them or the company so far and no further.
It is therefore incumbent on those who pre

fer claims against the firm of J. Brandt Sr Co.

to exhibit the nature of them, to shew 'how
and for what they accrued, that it may appear
whether the partnership be liable for them or

not, In no instance bas this been done, ex
cept by the appellant, and he is apparently

the only legitimate creditor of the firm of J.
Brandt Sf Co, .
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,

On the day of , in the year 182], East'n District.
, May, 1822.

John Brandt &oeo.and John Brandt and Henry ~
Foster were declared bankrupt, ·and the ap- W;;~D

pelees confirmed syndics for their creditors. BR:;:;I~.AL.

V£d. ~he case of Robert Dyson and others,
against them, made part of the facts agreed.

When a partnership is brankrupt, the joint

estate is to be first applied to the joint debts,
and after they are paid, the surplus, if any, to

the separate debts; and, »ice versa, as to the
separate estate.-Dig. Mod. Ch, C. 54-90. 4

Ves.840.

In bankruptcy, joint creditors cannot touch
the separate estate, till the separate creditors

are satisfied.-Dig. Mod. ci. C. 57-122.9 Ves.

]24.

Separate creditors cannot take a dividend

upon the joint estate rateably with the joint
creditors: each estate is applicable to its own

debts.-Dig. Mod. Ch. C. 6!l-169. :3 Ves.240.

In bankruptcy, the usual directions are to

apply the funds respectively, the joint to the
joint debts, the separate to the separate debts,

the surplus of each to the creditors remain

ing on the other. D£g. Mod. ci: C. 69-90,

.( Ves.240;

Upon proof of a joint debt, no dividend can
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East'n District. be taken under a separate commission of
May JlJi\l.
~~ bankruptcy, till the separate creditors have

w~~D received 20s. in the pound .........D(g-. Mod. Ch. C.
BR::::I~.AL. 69-181,4 Ves. 8:37, Vid. also, 1 .Iltlc. 227, Day's

Dig. 69, 5 Crunch, 2B9, 4 Ves. 840.

Thus each estate is answerable, in the first

instauce only, for its respective debts. The

estate which has received the consideration,

and been benefited or enriched by it, is, if

possible, to pay the equivalent that has been

promised for it.. The creditors of neither es

tate, until it is exhausted, can apply. to the

other, and then only for the surplus, after the

payment of the debts due by it.

The debts above claimed by the appel

lant of J. Brandt & Co., as factors, are there

fore to be paid him in the first instance, out

of the effects of the firm, in concurrence with

other debts due by them, as factors, if any

such there be; and if those effects be in

sufficient, the residue of his debts are to be

paid, at least, out' of the surplus of the sepa

rate estate of the partners, after the payment

of their private debts. But I hope presently

to shew, that these debts of the appellant are

privileged upon the separate estates of John

Brandt and Henry Foster, and to be paid

prior to their separate creditors.
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As to the debts preferred by the appellant, East'n District•
•Way, 1822.

as assignee of William Ward and James John- ~

son, it is objected that they accrued to mem- "":~.RD

bers of the firm of J. Brandt Sr Co., and tha-t BR::::I~.A.L'

they can have no satisfaction out of the part-

nership funds. uuless there be a surplus after

the joint creditors are paid. If there be no

joint creditor besides the a ppellant, this ob-

jection can be of no consequence. But the

objection, however plausible in itself, is not

well founded. It is true, that a partner can

sustain no claim against the partnership for

his portion of stock or profits, whilst the part-

nership subsists, or until the joint debts are

paid. Each one's portion of stock has been

taken from his private estate, and appropri-

ated to the partnership. The firm is an in-

dividual, and is proprietor of the joint stock,

and of the profits which it may make, upon

the faith of which it is enabled to obtain cre-
dit, and to contract debts. But if a partner

lends money to the firm, to be repaid with or

without interest : or if he makes disburse-

ments for the firm beyond his share; or if the

firm, ali his agellt. collects his money, to remit

to him, or receives it on deposit, to keep for

him, or receives his goods to sell tor him, ,and
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East'n District. remit to him the proceeds, or receives his goods
.May, Hlti. . •
~ on deposit, or on pledge, the firm IS hIS debt-

W.RD or for so much, and the debt so created be-
l'S. .

BRANDT & AI•• longs to his separate estate I reheat it this
SYNDICS. • t' ,

debt makes a part of his separate estate. I
have shewn that the private estate is liable

in .the first instance to the payment of the

debts due the separate creditors, and that the

joint creditors can only touch the surplus, af

tel' they are paid. The partner must there

fore be permitted to recover this debt of the

partnership pari passu~ with its other credi

tors, to enable him to pay his separate debts.

'Vhen they are paid. if there be a surplus or

separate estate, the joint creditors may go

upon it. But it may be the only separate'

estate which the partner may possess, and

the money or thing received of him by the

partnership, may have been furnished him

by his separate creditors, and the debt

due for it, may now be the only source

to which they can look for payment. The

partnership fund has been enriched to the

amount thereof, and in good faith, the firm

therefor had engaged to pay what is now

claimed by the partner- for his separate credi

tors, and in consideration of which engage-
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ment, credit was given to the firm by the East'n District.
May, 1S<!2.

partner. The mOlley would not have been ~
lent, the disbursements would 1I0t have been WARD

va.

made the goods would 1I0t have been pledged BRANDT & At.
, , SYNDIC;S.

deposited or consigned ; but upon the expec-

tation that the obligations thereby imposed

upon the firm, would be fulfilled according

to contract. The civil law expressly decides,

that a partner may be a creditor of the part

nership, for sums disbursed by him on part

nership account. Civil Code, 392, art. 26. He

may be a creditor of the partnership. He

has then all the rights of a creditor, to de

mand his debt, sue for it, assign it over; in

fiue, to dispose of it in any way he may think

proper, or as any creditor might do. Lord

Hardwicke, the most distinguished of English

chancellors, and", ho owed his greatness, in a

high degree, to his knowlege of the civil

law, decided. that a.debt, due for money lent

by one partner to the firm, ought to be con
sidered as part of the separate estate of the

partner; that a dividend should be allowed

for it out of the partnership estate; and that

the separate creditors of the partner were
entitled to have at; much as the dividend

amounted to, together with the other sepa-

VOL. XI. 45

•
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•

East'n District. rate estate of the partner, applied in the first
May, 1822.
~ place, to the satisfaction of their separate
w:a~D debts. 1 .Iltk. 227. Cooke, sar, 532. This de-

BRANDT & AL. cision is exactly in conformity with the princi-
SYNDIc;S.

ples above proposed, and supported by nu-
merous authorities. It is true, the contrary
has been elsewhere determined. Cooke, 532.

But where decisions are contradictory, the

court will follow that which is supported by
pri uciple.

But whatever doubt may exist in the English
law, as to the claim of a partner upon the
partnership, in the event of its bankruptcy, for

advances or disbursements, upon partnership
account; there is none, as to the claim of a

partner or partners of a firm, who are distinct
traders on their own account, and in that ca

pacity deal with, and become creditors of the

aggregate firm. In such cases the decisions
are numerous and invariable, that proof may

be made of the debt against the firm, in case

of its bankruptcy, in the same manner as if it
had dealt with strangers. Lex. Mer . .11m. 641.

Cooke, B. L. 538. Wats. 286.

This principle was adopted in a case where

the members composing the two firms, though

nominally different, were in fact the same.
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Simon and Abraham Field, as co-partners, East'oll District.
May, 18':/2.

carried on trade as woolstaplers, in South- ~

wark, under the firm of Simon & Abraham W:S~D

Field. They also carried on trade as wool- BR~:::I::. AJ-0.

staplers at Leeds, under the name of William

Barker & Co. But Barker was a servant of

the Fields, and received from them a salary

of £100 a year, and was not interested in

the profits or losses of either of the concerns.

The concerns were kept totally distinct, and

in all matters of trade and dealing between

the two houses.. regular debits and credits

were given in their respective ledgers, and

the same conduct in all respects observed, as

if the proprietors of the two concerns had

been different and distinct persons. A joint

commission issued against Barker and the

two Fields. At the time of the bankruptcy,

the house of Barker & Co. was indebted to

the house of Simon & Abraham Field in a
considerable sum. The lord chancellor di-

rected that the house of Simon & Abraham

Field. should receive from the effects of W m.

Barker & Co. a rateable dividend in propor-

tion with their other creditors. That the ef-

fects possessed by each house should be con-

sidered as their distinct property, and the pro-
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East'n District. duce divided amongst the creditors of the re
May, 1822.
~ spective houses. ill the same manner as if the

W:a~D firms had consisted of different persons. 6
BRANDT & AL TT 77Th' d .. I fi he j

SYNDICS. • yes. 4 . IS ectsion resu ts rom t e Just
and obvious principle, that each estate should

bear its own debts, and that the credits due

to an estate make a part of it, whether they

be owing from the same, to other, or the same

persons.

Where partners are engaged individually in

other concerns, if they-are distinct, proof has

been allowed in bankruptcy of debts, as be

tween the different estates, but not if they are

merely branches of the same concern. Cooke,

B. L. 529. 11 Ves. 413. 1 Rose, 146.

A joint commission of bankruptcy issued

against Metcalf Sr J eyes. by the description

of oilmen, insurance brokers. dealers and

chapmen. Metcalf also carried on the trade

of an oilman, Sic.• as a distinct concern, and

became indebted in his distinct trade, to the

firm of Metcalf Sr Jeyes, in the sum of £7144

9s. Id. The lord chancellor decided that

the partnership was entitled to a dividend for

this debt, out of the separate estate, with the

separate creditors; though he said it would

have been otherwise, if the debt had accrued



OF THE STATE OF LOUISIANA. 357

for money received by the partner, on ac- East'n District•
.May 18°)'"

count of the partnership, to be laid out for the ~.

partnership, and not as carrying 011 a distinct W~s~D

trade. 11 Ves.413. 6 v». 123,743, 747. BR:::;I~.AJ;.

In bankruptcy, among partners concerned

also in other trades, the paper of one firm

being given to the creditors of another, di

vidends were allowed out of both estates.

Dig. Mod. Ch. C. 71-203. 8 Ves. 546.

On the principle of distinct interests, sub

sisfing between the separate partnershi ps of

the same firm, it is held that a transfer from

one set of partners to the other, when fairly

done, and Oil account of the several concern,

is attended with the same consequences as if

made to a third person. Lex. Mer. .I111t. 644.

I Bas. and Put. 539.

Where one partner carries on a distinct

trade, and purchases goods ofthe firm, the

other partner may, under his commission,

prove a debt for goods sold to him by the

firm. Cooke, 508.

Thedistinction which appears to run, though

the latter English cases is, that one trade may

prove against another, though represented by

the same persons; but that one partner can

not prove against another, any claim he may
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East'n District. have upon partnership account, until the
J~[a!J, 1tI~'2. •
~ partnership debts are first paid.

V;.:.RD Thus the solvent partner cannot prove
BRA~nT &. AL. agaiust the estate of the bankrupt partner

SYJ.'iDILij. '

the amount due to him on the partnership ac-

count, until he satisfy the partnershi p debts,

or indemnify the bankrupt estate against

them. Cooke, 537.

So if he bring money into the partnership

beyond his share, and is a creditor on the

partnership fum] for so much, he cannot prove

it in competition with the joint cfeditors.

Cooke, 532.

But the debts claimed by the appellant, as

assignee of William Ward and of James J ohn

SOil, from John Brandt & Co., did not acerue
to them, as for balances due to them on part

nership account, or for advances or disburse

meuts on partnership account, or monies

brought into the partnership, beyond their

shares. These debts arose, in distinct trades,

carried on by James Johnson and W m. Ward,

respectively on their separate accounts. J.
Brandt Sr Co. were factors, Wm. Ward and

James Johnson were merchants or traders,

and in that character consigned merchandize

or produce to them to sell for the consignors,
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on their separate accounts, and to remit to Ea~t'n District,
May, 1822.

them the proceeds. Not to apply those pro- ~

ceeds to partnership purposes, and to carry W:s~D

the same to partnership account· but as BRANDT & AL
, ~YNDHJS.

agents to receive for, and pay over to William

Ward and James Johnson, in their distinct

trades, and upon their separate accounts.

Such was the expectation of William 'Yard
and James Johnson, when they made their
consignments, and such the obligation of J.

Brandt & Co., when they received them. If

it were otherwise, a partner carrying on a dis
'tinct trade, could not, and would never have

any dealings with the aggregate firm.
The debts claimed by the appellant, as as

signee of E. P. J ohnson 8r Co., and ill his own

right, and as assignee of Wal'ds &- Johnson,

arose also upon consignments made by the
parties to J. Brandt Sr Co.-4th article of filets

agreed. ' W m. 'Yard was a partner ill the firm
of Edward P. Johnson & Co., and William

Ward and J a~es J ohnson, in the firm of

Wards & Johnson. The appellees admit,
that the appellant is entitied to a dividend

upon the estate of J. Brandt 8r Co. for one

half of the former, and one third of the latter

claim.. As to the residue they make the obc
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East'n District. jection before discussed, to the claims in the
May 1822.
~~ separate names of William Ward and James

W~:D Johnson. That objection applies with still

BRANDT & AL. less reason to these claims. Edward P. J ohn-
SYNDIC••

son, a member of the firm of Edward P. John-

son & Co., and David L. Ward, of the firm of

Wards Sr Johnson, and were seized, per my et

per tout, of the property consigned by their

respective firms to J. Brandt Sr Co. Wats.316.

They certainly never contemplated that the

property so consigned, or any part of it should

be taken from their firms, and appropriated

by, and to, and for the use of J. Brandt & Co.,
and be carried to the account of W m. Ward

and James Johnson with that firm. If W m.

Ward and James Johnson themselves, had

been willing, they would have had no just

right to make such misappropriation of the

funds of Ed ward P. Johnson and Co., and

Wards Sr J ohnson, No partner: has the moral

. right, without the consent of his co-partners,

to apply to his own use, or turn from their

proper course, the effects of the partnership.

Moreover, William Ward and James Johnson,

though partners, may have, in fact, no interest

in the consignments made to Brandt 8r Co. by

Edward P. Johnson Sr Co. and W ards ~ J ohn

son. "Each partner is to be allowed against
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the other, every thing he has advanced or East'n District,
May, 1822.

brought in as a partnership transaction, and to ~
charge the other in account with what he has WARD

1'8.

not brought in or taken out more than he BRANDT & AL
, ~ SYJSDICS.,

ought: and nothing is to be considered as his

share, but his proportion of the residue on

balance of the account." So an execution

against one partner for his separate debt, does

not put the other in a worse condition. for

he must have all the allowances made him be

fore the judgment creditor can have the share

of the other applied to him. Wat. 3]6, 3]7.

[) Crunch; :?:89. Until a settlement of the ac- ':)

counts of Edward P.Johnson &Co.,and Ward

& Johnson, it cannot be known what, or that

W m. Ward and James Johnson have any in

terest in the effects of those firms. That set

tlernent, however, has been made of the firm

of Wards & Johnson, and William Ward and

James Johnson were found indebted and in

arrear to David L. "Tard, and in considera-

tion thereofs the debt due to the firm, from J.
Ward & Co. was adjudged and assigned to

him-4th article of facts agreed. That debt,

therefore, though nominally due to Wards &
Johnson, was in fact wholly due to the appel

lant, a stranger to the firm of J. Brandt & Co,
VOL. xr, 16
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East'n District. All the before mentioned debts were created
May, 1822.
~ by consignments made by the parties to John
W~,~D Brandt & Co. as their factors or agents.

BR:::::UJ~. 4.L The consignment to a factor does not vest
in him the property, and his possession is only
in the right of another, for the purpose of
sale. What is thus received cannot be liable

for his debts, and on his bankruptcy, the ef
fects of his merchant, do not pass by his as

signment. Le.'C. Mer. .11m. 398. He can have
no property in the goods, neither will they
be affected by his bankruptcy. I Liv. 262.

~ The goods or produce consigned by James
Johnson, Wm. Wat'd, Ed. P. Johnson & ce.,
and Wards & Johnson, to J. Brand t & Co. as

their factors, did not vest in them the property.
Their possession was only in the right of their
consignors, for the purpose of sale. And the

rights of the consignors could not be altered
or affected by the bankruptcy of the consig

nees. If they have sold the goods and receiv

ed the price, they have received that also,
not as proprietors, but as agents for their prin

cipals, to whom it belongs, and not to them.

Lex. M .11. 393. If one partner is an executor
or trustee, and lends the trust fund to the

trade, with the kuowlege of the co-partner;
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it is a debt which may be proved against the East'n District.
May, 1822.

joint estate upon its bankruptcy. Cooke, 537. ~
The reason is, the partnership has received WARDva.

the money as trust money and agreed to ac- BIlANDT & AL
, " SYNDICS'.

count for it as such. So factors who have re-

ceived the goods or money of a co-partner,

upon trust and confidence, and agreed to ac

count accordingly, shall be bound to do so"
and the debt thereby created, should be

'prove able by the partner, against the joint es
tate upon its bankruptcy.

It is moreover objected, that the claim of
the appellant, under James Johnson and Wm.

Ward, is not the claim of the separate credi
tors of insolvent partners; but of the assignee

of solvent partners.

I cannot see the force of this objection. If,

upon the bankruptcy of a partner, the debt
due to him in his separate trade from the firm,
may be assigned for the benefit of all his cre
ditors; why may he not assign it before his

bankruptcy, for the payment of a particular

creditor, or for other purposes, upon a valua

ble consideration? The reason why upon his
bankruptcy, his separate creditors are entitled
to it, is, that it belongs not to the joint, but to

his separate estate. And as it is his sepa-
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East'n District. rate property, and he is sole proprietor of it,
May, 1822. •.
~ he may consequently, before his bankruptcy,
WV~~D dispose of it in any manner he may think

ER:::~~.AL. proper., If one partner carries on a distinct

trade, and purchases goods of the firm, the

other partner may, under his commission,
prove a debt for goods sold to him by the
firm. Cooke, 537. What does he prove? A

debt due to the firm, a portion of which too,

belongs to the partner against whom the proof
is made, and from whose estate it is to be re
covered. The equity of this claim is there
fore something less than that of a partner

carrying on a distinct trade, or of his assignee,

against the firm. They are both, however,

governed by the same principle; namely, that
the debts due between distinct trades, are, in

all respects, to be considered as due between

strangers.

I contend also, that the debts claimed by

the appellant before mentioned, being for the

proceeds of consignments made by principals
to their factors, are to be paid, not only out of
the effects of J. Brandt & Co., in concurrence

with other creditors of the same kind,. but
are privileged upon the separate estate of

.John Brandt and Henry Foster, the acting
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partners, and to be paid prior to their other F.ast'n District.

debts. Vid. 1 and 4 articles of facts agreed. ~
I have shewn, that if A consign goods to W~s~D

B. as his factor to sell and receive the price BRANDT & AT.
• ~ SYNDICS.

for and on account of A~ he remains proprie-

tor. B~ fur these purposes, is merely the

agent of A, and is in no sense or degree the

owner of either the goods or price. So if B

become bankrupt, A may reclaim his goods

in the hands of B's assignees or syndics. I

Liv. 263. Or if the goods were previously

sold by B; if upon credit the debt belongs

to A, and not to the assignees of B. I Liv.
266. And if the money were received by

B, it is the money of A, and if it remain in

the possession of B, distinguishable from his

other, monies, A may claim it of his assig

nees. Liv. 265, 266, 286. I T. R. 369. 5 T.
R. 227. So far the claim of A is, that of the

proprietor upon goods, or money which he
finds in the possession of another. But sup

pose the goods of A have been sold by B, the

factor, and that he has taken a bond or note

for the price payable to himself. Or suppose

having received the price, he has not set it

apart; but has put the money in the same

bag or bank with his own, or has converted it

to his own use, What then? B had only a nak-
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East'n District. ed authority from A to receive the price of hill
.)fay, Hl'l,z. •
~ goods, as his agent, and he had no right or

WARD title to that price. 'Vhen received by him,
tS.

BRANDT & AL he is only the possessor whilst A is true pro-
SYNDICS. '

prietor. He can therefore do no aet. unau-
thorised by or without the consent of A, which
shall legally prejudice him. So if B take a

bond or note for the price, in his ~wn name,
A is entitled to receive the money, and not

the assignees of B. 1 Liv. 275. Or if B have
received the money, and laid it out in other
goods, they are the property of A, and. not of

B's assignees. 1 Liv. 276, 278 to 287. But

where B having received the price, has put
the money into the same bag with his own, or

has so misapplied it, that the misapplication
cannot be traced to something in the posses
sion of B, the rule of decision, according to
the common, differs from the civil, law. The
latter, however, is founded on that justice and

good sense, to which all laws should conforms

whilst the former in this, as in many other re

spects, too much cramped by technicality,
does justice by halves, or as she may be as
sisted or required by some technical rule. So

long as the money of A shall be kept by B, .

separate from his own money, and from it dis

tinguishable as the identical money of A, the
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common law is able to secure it to him. But Eaet'n DIstrict.
• • J11~a!l, Jll~2.

from the moment that B shall confound It WIth ~

his own money, or put both in the same bag W:.~D

or box the common law whilst she acknow- BRANDT & AL.
, , SYNDlce.

leges the title of A, loses the power of giv-
ing it to him, though he shall be able to point

to the very bag or box in which his money
was put, and is now to be found. I Li». 286.

In the case of Taylor and another, awgnees of

JiValsh VB. Sir Thomas Plumer. 3 .Maule S' Sel

wyn, 562.-Lord Ellenborough decided. that

where "property, in its original state and
form, is covered with a trust, in favor of the

principal, no change of that state and form
can divest it of such trust, or give the factor,
or those who represent him in right, any other

more valid claim in respect to it, than they re

spectively had before such change;" "that an
abuse of trust could confer no rights on the
party abusing it, nor on those who claim in
privity with him." "That it made no differ

ence in reason or law, into what other form
different from the original. the change may

have been made." "That the product of. or
substitute for the original thing still follows
the nature of the thing itself, as long as it

can be ascertained to be such, and the right
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East'n District. only ceases when the means of ascertainment
May, 1822. • •• h h bi .
~ fall, which IS the case w en t e su ject IS

W:s~D turned into money, and mixed and confounded
BRANDT & AL. in a general mass of the same description.

SYNIlICS.

The difficulty in which case, is a difficulty of
fact and not of law." So if B has expended
the mont"y of A, and therewith purchased
real or personal estate; if the property so

bought cannot be traced and identified, the

common law has no means of affording relief
to A. Nor can she do so. if B has paid debts
with the money of A, instead of his own; al
though by giving a preference to A upon the
estate of B, his creditors would be in no

worse condition, than if the misapplication

had not been made. If the money of A, re
ceived by B, for the price of his goods, re
mains in his possession, whether it be kept

separate from, or in the same bag with the

money of B, can make no difference in reason

or justice. One dollar or one guinea is no

better than another, and whether A shall take
the very pieces received for him, or others in
lieu of them, can be of no conceivable conse
quence. If property has been bought by B,
the factor, with the money of A, whether it be

confounded with his other possessions, or may
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be identified and distinguished from ~em, East'n District.
. May, 18~.

may create a formal, but can make no sub- ~
stantial difference. If the property can be w~:'D

~;traced, the thing itself should be given, but ifBR::::1:.Al.r. I

not, and B has it, and will-not or cannot desig-
nate it, or has. changed it, how obvious and
how natural to determine that A should, in

~ .
lieu of: his particular property, have a privi-

.,~lege upon the estate ofB for the price.. ,By
.( 'this B and his creditors sustain no injury; if

you do not take from them the very thing th~t

did not belong to them. you take no more.
And accordingly the civil law provides "ill
cases of insolvency, that he who has deli
vered property to his debtor, by any con
tract which does not transfer the properiy
In it, remains the master, and is paid in pre
ference to the other creditors." "And that
the same privilege exists for the price, if the
debtor should have alienated the object
thus placed in his hands." f;lay VB. ht's credi
tors. 9 Martt'n, 523. Clay's case was that of a
pledge, of negotiable paper, and. where the
pledgee had a special property or title in the
thing pledged or delivered to him. This is
the .case of factors or.agents, without proper
ty or title of any kind to the things received

. VOL. XI. 47
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East'n District. by tl:t~m, and is so much the stronger, A pri-
May, t8:22. .' '. • _ • .
..,.."""'" vIlege IS gIven upon the estate of a deposito-

Wv~~D ry by the civil law, who receives no reward, to.
nRANDT& AL , h ,- t fth d sit A c. t

, S1(NDICS, secur e t e re urn 0 e epo~l. . rae or re~'1l--

ceives a reward, a6d is therefore bound by a
higher obligation than the depository, 2

Part, 63B. Law 2, III the case of Gilespie vs.

the .syndics 01 Peter Laidlaw S' Co" in the court

of the fi,,~t judicial distri,ct, it appear~d t~at~"

Peter Laidlaw, attorney HI fact for Gilespie, .

received for him a sum ofmoney. "The court
decided that when Laidlaw & Co. failed, they
could cede to their creditors nothing more
than their own estate: that the money paid, to

Laidlaw, as agent of the plaintiff, being the

property of the plaintiff could not be .ceded
to the creditors of Laidlaw & Co., that it was
a sum certain, and it mattered not whether it
was kept separate and distinct from, or com
mingled with the monies of Laidlaw & Co.

That the agent possesses for his principal and

not for himself: that the plaintiff could not be.

viewed in the light of a c~editor of the estate
of Laidlaw & Co. lIe claims that the syndics
should hand over to him the identical sum

,which his agent received, and which he pass

ed into the hands of the syndics, and never
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... ' ,

madepart ofthe insolvent's estate. The cr('~i- East;p District.

tora cannot complain that there would be'i~l- ~.
justice in allowing this sum to be paid over W::,D
to the plaintiff because the estate ofLaidlaw BRA~DT & AL

SYNDICt'o

& Co. would be so much the richer than it
, "

ought to be, this never having formed a part
of their estate." JUdgment for the plaintiff
os. the syndics, for $1606 3 cents, with inter
est. Livermore counsel for syndics.. No ap

peal. The reason upon which the privilege
given by t~e civil Iaw, in all these cases, is one
and the same. It is, th~t where one man re
ceives the money or property of another, ~p

on confidence that he will restore or pay it
over to him without appropriating or using it
as his own; if the law were not to accord this
''privilege, she would be accessary to, and
.would. sanction a wilful breach of good faith
in the debtor, or oblige him to commit it,
when, perhaps, he did not intend it. Most
men, when they apply to their own use the pro
perty or money of others in their hands, do so

'~ith the .~•.~'~ltion and hope of replacing it.
If this sh~ttl&~b~ postponed by circumstances
until a bankruptcy, the law, as a careful guar
dian, should step in and do for them what they

ought and wo"'d have done of themselves, if
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p,

East'D District. they could. It is the first duty of a ~ctOl'
May, 1822. L~ h h . h f hi '. .
~ WIleU e as received t e money 0 It.:prmcl-
W:,~"'" pal, to pay it-over, or remitit to him:" He is

lhuNDT, &; AL. not to appropriate it to his own use He is
SY~I. ' •

not even to keep it r he is no depository for
that purpose. But i'fhe should keep it, or
t;~nvert it to.his own use, without the consent
of his principal, the interests of commerce im
periously require that a privilege upon his es
tate should be sustained for it. That such
should be the law of Louisiana is particularly
desirable, The commerce of its city of New
Orleans is immeus~. In time it must surpass
that of any other city on the globe. its mer
chants, destitute of the necessary. capital, are
at present, unable to carry' on this commerce ,
upon their own account. They are the fac->

tors or agents of others, who reside at ,a dis
tance, and by the insalubrity of the climate,
are, perhaps, fated ever to remain so. ' As
principals abroad cannot watch the motions

of their factors here; or be present to demand
their money as soon as received by -them : to
know that it is secured to them by a privilege
upon the estates of their factors, in case of
their bankruptcy, will give full credit to the

latter, and by exciting confidetice in -the for-
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mer, / encQurage them to commit their busi-' East'n District.
, . . d May, 1822.

ness toresideuts of the place.justead of seu ' - ~
iog supercargoes with their property, or spe- W:S~D

cial agents to dispose of it. By this the inter- BR::::"::.A.L'
ests of both parties will be promoted, and
what is of no less conse,quence, good faith
from the one to the other will be insured;,

- .. ~'

Privilege, as a security against the"'violation
of gCfod faith, in those who obtain the posses:'
sion of the property or money of others, is a
favourite principle of the civil law, whilst it is
almost, ifnot altogether, a stranger to the com- ,
mon law. Among other instances, the civil
law gives a mortgage on the property of those
who, without being tutors or curators, have
taken on themselves the administration of the

property of minors, persons interdicted or'ab
sent, from the day when they made the first act
of that administration. Civ. Code, 456, art. 20,

A factor-who sells property and receives money
, for a correspondent abroad, is one who takes

upon himself the administration of the proper
ty of an absent person, and whom, as he cannot
be present to secure himself, the law secures
by a mortgage upon the factor's estate. The
expressions of this article of the Code are
clear and free from all ambiguity. The terms
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East'n District. are ~elleral and comprehensive, and include
Mall, I tl·~;z. .
~ the case of a factor for a merchant abroad.

W'RD A d h be lts sni I I . tvs. Il \V atever may e its epirit.fhe etter is 0

BRANDT' & AL. b b d F t hi'· I d
liYNDI(;S, e 0 serveu. 1 or, W len t e aw IS c ear an

free from)all ambiguity, the letter of it is not

to be disregarded under the pretext of pur

suing its .spirit. Civ. Code, 4. art. 13. The

debts before mentioned arose upon consign

ments made by parties in Kentucky, to a house

in New-Orleans, as their factors, who accept

ed and to?k upon themselves the administra

tion, the sale and disposal of the property..so,

consigned, the collection of the proceeds, and.

. the remittance thereof to their absent princi

pals. To secure to these principals a faith

ful administration of their property' by their

factors" the civil law grants them a mortgage,

upon the property of their agents from the

day when they received the goods. In pur

suance of the same spirit, the civil law pro

vides, that .. the territory, the different par

ishes, cities and other corporations, companies

of trade, or navigation and all public establish..

me~ts, have a legal mortgage on the property

of their collectors, and other accountable per

sons, .from the day when they entered into

office, en fonctione., Civil Code, 456. art, 25.
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Companies of trade have a mortgage upon the 'East'n District,
. ' ,May, 1822.

estates.of their collectors, and other account- ~
able persons. The factor to a mercantile com- ~~~D

pany, or ~ompanyof trade, is an accouniable BR::::I~.Arr.

'person. tIe is their agent; their collector is

neither less 'or more. The money he may re-
ceive or collect fur the mercantile company,
to. which he may be factor, is as little his as
the money received by their collector is his,

and be is guilty of the same bad faith in con-
verting it to his own use, There is the same

reason for granting a mortgage upon the es-
tates of both, for the security of their princi-

pals. It is not easy to sec. why..the law should

give a mortgage upon the estate of the collec-
tor or factorof'n mercantile company, and (Jot
of an individual. Nor is it so, if the reason-

ing before advanced, be correct.

The legal mortgage extends to all the.debt
or's estate, either present or to come, which

,may be lawfully mortgaged. Civil Code" 456.
" art. 28.

If, therefore, as contended, the debts due to

the appellant from Brandt & Co. as factors, be

privileged; if the law accords a mortgage for
them. it ex~ellds to the separate estate of

Brandt & Foster, the acting partners, as well
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.'

East'n District. as to the partnership effect", and they are to
May 1822.
~ be paid in prefereuce to the debts 01 their
W:'~D other creditors.

BR:::~:S.AL. SO far t~e. argument has proce:ded uP~~..
the supposition that the partners 10 the firm
of J. Brandt & Co. were bound z'n solz'do, a
supposition, the correctness of which, I by no
means admit. On the contrary, I insist they
were not so bound, for reasons which will' be
better shewn by Mr. Livingston, counsel for
the appellant.

If the appellant should d'ot be entitled to be
paid the whole of the debts before mentioned,

out of the effects of J. Brandt & Co. in com
petition with the creditors of the, partnership,
because a portion of them accruecfto persons ~!

who were members of the company, it "ill
follow that he may.:go for such portion upon
the separate estate of John Brandt and Henrj

Foster, the administering and debtor part
ners. Vid. 1 & 12 articles of facts agreed.."

2<11y. I claim that the appellant-is a credi
tor of J. Brandt and ~e~ry Foster, to be paid
out of their separate estates."

The 12th article of agreed facts, shews that
Brandt and Foster are, and were at the time

of their respite, indebted to J. Brandt & Co.'.
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in a sum exceeding $140.000. That th4ast'n Diltric&.
May, 1822.

was composed of four persons. It does not ~
appear they were interested in unequal pro- W:SRD

Portions and we are therefore to take it for BRANDT & AL.
'. ..,., SYNDICIiI.

granted; their interests were equal. J. Brandt

and H. Foster took from the joint stock

$140.000; that is, from themselves $70,000,

and the like amount from William Ward and

James Johnson. Or rather. as the $ 140,000 are

the balance against them, it follows they have

taken out of the partnership stock all they

put in, and $ '140,000 more: that amount, there

fore, it would seem, is wholly taken from the

co-partners; Ward & Johnson.

When Brandt and Foster withdrew this

amount out of the partnership stock, they did

not thereby create a debt for so much between

themselves and the creditors of the partner

ship. As to that, therewas no 'privity between

the two.•The creditors of the partnership

have nothing to do with the balances or sums

which may be due from the respective part

ners. to the partnership. Cooke,532.531. Lex.

Mer . .11m. 6.40. They look to the existing state

of the partnership effects. If that be deficient,

they go upon the private estates of the part

ners, whether they be creditors or debtors.

VOL. XI, 48
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East'n DistriciftBrandt & Foster, withdrawing $140,009
May,1822. •
~ from the effects ofJ. Brandt & Co., thereby ere-
Wv~~D ated a debt between themselves and co-part

BRANDT & .n. ners Ward & Johnson . They took the pro-
SYNDICS.' •

perty of their co-partners, and whether with
or without their consent, equity will suppose
a promise, or raise an obligation, to account
with them for it. I

" Where one partner takes out more money
from the partnership than his share amount
ed to, the other has a right to come upon the
separate 'estate of that partner pro tanto."
Dig. Mod. Ch. C. tit. Bankrupt, 63-84. 1 .J1tk.

223.

William Ward and James Johnson, or Da
vid L. Ward, their assignee, is then entitled to
go, not upon the partnership effects, in compe
tition with joint creditors, but upon the sepa
rate estates of John Brandt and Henry Fos
ter, for the balance against them o~ the part
nership account. For that balance they are
to be preferred, upon the separate estate in
concurrence, with the separate creditors. Dig.
Mod. Ch. C. 57, 122, and the cases before cited
upon this point.

In the third place-The mortgage made by

an authentic act, and duly recorded, from Wil-
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•

liam Ward and James Johnson, to David L. Ellst'n District•
•'IIay, 1822.

Ward,tosecure to him the payment of$56,000, ~
with interest, according to their note of that ";,~RD

d t hi BRANDT & AL'.a e, purports to convey to lm- SYNDlflS.

All their estates in Louisiana.
All their rights, interests, titles, claims arid

demands in the estate owned, possessed, or
claimed by J. Brandt & Co., and particularly
certain lots of ground therein specified.

And their accounts or claims upon the firm.
Vid. the mortgage and 11th art.offacts agreed;

The word estate includes, not only real, but
personal and moveable property, rights and
credits. " The word estate, in general, is ap
plicable to any thing in which the riches or
fortunes of individuals may consist." Civ. Code,

94, art. 1.

It is true, that moveables cannot be the sub
ject of the conventional mortgage. " But
they may be subject to a privilege when they
are yet in the debtor's possession, or within a
certain time limited by law, after they have
been put out of his possession." Civil Code,

458, art. 37.

.; Whilst then the debtor retains the proper·
ty in his moveables, he holds them subject to
a privilege for his debts by mortgage. If he
sell them, the privilege is destroyed.
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East'n District. But he may pawn them. " One may pawn
May, 1822.
~ every moveable, which is a subject of com-

WARD " C"l C d 6va. merce. lVl ,,0 e, 44 , art. 4.

BR:::;IC~.AL. "This privilege shall take place against

, third persons, only in case the pawn is proved

by an act made either in a public form or un

der private signature; provided, that in this

last case, it should be duly registered., in the

office of a notary public, at a time not suspi

cious; provided, also, that whatever he the

form of the act, it mentions the amount of the

debt, as well as the species and nature of the

thing given in pledge, or has a statement an

nexed thereto of its number, weight and mea-

sure." .I1rt. 6. '

The pawn, in this case, is made by an act in

public form. It mentions the amount of the

debt. It does not mention the species of the

things given in pledge. Nor need it. 'I'hat

is required to distinguish the things pledged,

from the other moveables of the debtor. Here

all are pawned, and therefore, to distinguish

would be superfluous. Moreover, this want

of description can be objected only in a con

test with the rights of third persons. Here no,

such right -is interposed. Noone pretends

claim to the estate ofWm. Ward and James
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Johnson.jn opposition to the appellant. The East'n District.
JlIa!}, 182\!.

syndics of J. Brandt & Co. have no right or '41"'~

title to the estate of J. Brandt Sr Co. They W;'~~D

h I h f II ' " Th BRA"'DT & ,u..ave 011 y t e power 0 se H1g It." e sur- ilYNJlICS.

render does not give the property to the cre-

ditors." Civil Code, 294, art.171. The bank-

rupt still retains the title to it, and, therefore,

notwithstanding the surrender, may make a

sale not void, but avoidable only by those

whose rights are injured by it. 3 ~Martin, 91.

The contest then is simply one between the

pawnee and the pawnors; and the syndics can

have no greater right than the bankrupt to

whom they represent.

" The privilege, mentioned in the preceding

article, is established with respect to incorpo

real moveable tbings, as moveable credits, on

ly by an authentic act, or by an act under pri

vate signature, recorded as aforesaid, and no

tified to the debtor of the credits given in

pledge." Civil Code, 446, art.7.

To give full effect to the pawn of a move

able credit, even 'as respects third persons, it

is only necessary to have an authentic act. If
the act be under private signature, it must be

recorded and notified 'to the debtor.

Here the act relied on is authentic. More-
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East'n District. over, the notice required, as in the case of a
May, 1822. ' ,
~ private act, has been given by the suit ~fought

';.~RD by the appellant upon his mortgage. And if
BR::::I~.AL. it were otherwise and necessary, it would al

ways be open to him to give notice until a
third person should be able to interpose a right.

But was it competent to William Ward and
James Johnson to mortgage or pledge their
Interest in the partnership effects ofJ. Brandt
& Co., without first paying the partnership
debts?
, It is said in one case that an assignment by

a partner of joint property, to secure his se
parate debt, must be subject to the joint debts.
Cooke,529. But that case is without principle
to support it, and there are cases the other
way.

It is true, that if a partner assign his inter
est, it will be subject to the claim of his co
partner against him on partnership account.
And why? Because the partners are seized,
per my et tout, and each is, therefore, to be al
lowed against the other any thing he has ad
vanced or brought in as a partnership trans
action, and to charge the other in account

with what he has not brought in; or has ta
ken out, more than he ought, and nothing ill
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to be considered his share" but his proportion East'n District.
I Mav, 1822.

of the residue upon balance of the accounts. ~
Cooke, 528. The partner has a specific lien on W,~~D,

the stock. Cooke, 528, 529. The assignees, BR::::1:.A.L.
therefore, under a commission of bankruptcy
against one partner, will be tenants in com-
mon, of an undivided moiety, subject to all
the rights of the other partner. Cooke, .529.

But the partnership creditors are not seized
of the partnership effects, and have no lien
thereon. In ex parte RujJin, 6 Ves. 119. Wats.

265, the lord chancellor, speaking of part
nership creditors, says, they have" clearly no
lien whatsoever upon the partnership effects."
All the partners, therefore, may sell, or mort
gage, or pledge the whole, or any portion of
their effects; or a\lY one partner may do. the
same with his share; free from the claims of
the joint creditors, since those claims attach
no lien thereon.

If one partner withdraw from a firm, and the
partnership effects be made over to the other,
who continues the trade, and against whom
a commission of bankruptcy afterwards issues,
all the effects of the old partnership found in
specie amongst the property seized under the
commission, vest absolutely in the assignees
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East:n. District. of the hew firm; and tho' there be outstanding
.May, 1822.
~ debts of the former firm unsatisfied, these ef-
W:a~D fects so found in specie,-will not be consider-

BR:;:;I~.AL. ed as the joint estate of the former firm, either
for the benefit ofjoint creditors, or the part
ner who has withdrawn. Wats. 264, 265.
Not for the benefit of the partner, because he
assigned his interest to the others. Wats.267.

Nor for the benefit of the joint creditors, be
cause they had no lien. Wats, 2.66.

In ex parte FeU, 10 Ves. 37,1. Wats. 268.

The case was-in March, 1803, one of three
partners retired upon a covenant of the other
two, in due time to discharge the partnership
de bts. The new firm was bankrupt in Octo
ber, 1803. The petition of the retiring part
ner to have the specific stock and credits of
the old partnership applied to the creditors
of that partnership in preference, was dismis
sed.

Porter Shepherd and Richard Smith were
partners, as linen drapers; dissolved their
partnership, 5th Sept. 1803; published their
dissolution the 25th Nov. 1803, and that all
debts due from the partnership .were to be
paid by Shepherd, and on the 24th Dec. 1803,

. in less than two months after the dissolution,
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a commission of baukruptcy issued against Eaat'n District.
, • .Mall, 1822.

Shepherd. The assignees under the comrms- ~

sion, possessed joint property of the bankrupt, W:8~D

and Smith. The joint creditors petitioned BRANDT &aL.
, SYlYDICS.

that the joint effects might be first applied to

the joint debts. But the petition was dismis

sed, the lord chancellor being of opinion that

the partner had a right to assign his interest;

that the joint creditors had no lien or equity

to prevent him,· and that what before was

jointhad become separate property. Wats.270.

Upon a question, whether assignees, under

a joint commission, against two partners, taken

out after the bankruptcy of both, could main

tain an action of trover against a person in

possession of goods under a sale or consign

ment, bona fide, for a valuable consideration,

and without any mixture of fraud. from one of

the partners, who had not then committed any

act of bankru ptcy himself, but after an act of

bankruptcy committed by the other partner.

The court held the action could not be main

tained, because the act of the partner, who, at

the time of the consignment, had not com

mitted any act of bankruptcy, bound both;

and also, because, supposing the consignment

avoided as to a moiety, by the act of bank-

VOL. XI. 49
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&a~'n Dlstrict, ruptcy of the other party, then it is an actioa
I Nay, 1822. . '•
~ of trover, by one tenant In common against

":,~.RD another, which cannot be. Cooke, 529. Cow.
BRA.NDT & A.L. 448 In that case Buller counsel for the assig-IYNDICIi. • .(, •

nees of the bankrupts, contended that by the

act of bankruptcy of Ridgate, the partner

ship between him and Barnes was immediate

ly dissolved, and that the solvent partner had

no longer a power over the whole: but each

had his moiety only, to give or grant. Cow. 447.
And lord Mansfield decided, that the utmost

the plaintiffs could contend for, was that the
act of Barnes did not bind the undivided
moiety of Ridgate.

In that case the counsel admits, and the

court decides, that after an act of bankruptcy

by one partner, though followed by a joint
commission against both, the other partner
may dispose of his moiety of the effects: that

it is his, to sell or grant, and that the assig

nees of the partnership, for the partnership

creditors, cannot recover of his vendee.

In our case W m. Ward and James .1 ohnson,
when they made the conveyance to appel

lant, of their interest in the partnership effects

of .1. Brandt & Co. had committed no act of

bankruptcy, nor have they yet done so. They
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had then at least the right of granting their East!n Districk
. .. May, 1822.

proper interest, or portions therein, and they ~
have granted no more. It is strange that this WARDva.
right should ever have been questioned. It BRANDT &; Ali.

Sll.DIDI".

is every day's practice, for one or more of

partners to sell out their portions or interests

in goods, and other partnership effects, inde

pendent of the claims of the joint creditors.

This is more emphatically so by the civil law,

according to which, a partner, whenever, and

of whatever he pleases, of the effects of the

firm, may take even the entire, and convert

them, or purchase therewith other effects in

his separate name, and which, though bought

with the partnership means, will be separate,

and not joint property, and consequently sub..

jed primarily to his separate debts. Civil
Code, 396, art. 37.

The mortgage preferred by the appellant,

is made by solvent persons, who have a right

to mortgage, either upon a past or present

consideration. It was, however, made upon

a present consideration, and for such conside

ration, even insolvents upon the eve of bank

ruptcy, have the right to mortgage.

The parties to the mortgage, declare upon

the face of it, that the debt of 56,000 dollars,
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East'n District. which it was given to secure, accrued by notes
May, 1822. -
~ of that date. The agreement of facts be-

W:S~D tween appellant and appellees, admits the
BRANDT & AL'mortgage as it is It therefore admits all it

SYNDICS. •

contains, and that the debt of 56,000 dollars,

accrued at the date of the mortgage, as there

in stated. If the appellees designed to con

tradict the mortgage, to contend that the debt

existed prior to that date, they should have

qualified their admission, so as to have autho

rized them to make or require proof behind

the mortgage. So far from doing so, they

have no where contested or alleged that the

fact is not as is assumed: they have no where

apprized the plaintiff that they objected the

consideration pre-existed the mortgage. But

the court are to decide according to the facts

agreed upon as they appear to them. A debt

is shewn and agreed upon by the parties as

far back as the date of the mortgage, and no

farther. The court cannot go back; it can

not travel beyond the agreement of the par

ties, and suppose what does not appear, what

is not even insinuated by the agreed facts, that

the debt existed prior to the mortgage.

It does not appear expressly, what was the

jnterest of the respective partners in the tirm
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of J. Brandt & Co. But as it does not appear East'II District.
• May, 1822.

that allY one person of the firm was entitled~
to a larger portion than another, it is to be WARD

• t'S.

taken that their interests were all equal. The BR::::I~.·U.

firm consisted of four persons, and William
Ward and James Johnson, had therefore title

to a moiety of the effects of the firm, of what-

eves they consisted, whether in possession or

action. And their title to which they have

conveyed to the appellant. Admit that a

moiety of the personal effects or credits of J.

Brandt & Co. did not pass to David L. Ward,

by the mortgage from William Ward and

James Johnson, or that he obtained thereby

no privilege upon them; still it will remain

that he is entitled to the real estate of ,Villi am

Ward and James Johnson, in Louisiana, or

their interest in, or title to the real estate pos-

sessed or claimed by J. Brandt & Co., or in

their name.

There can be no doubt as to the real estate

of Ward & Johnson, and in their name; but

it may not be so clear as to the real estate

possessed by them, in the name of J. Brandt

&- Co.
That partnership was formed for the pur

pose of doing commission business in New-
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East'n District. Orleans, as factors; aud a factor is an agent
May, H>!2. ,1' h c.
....,...~ who buys and sells goous tor ot ers, ror a cer-

w~:D tain compensation, as before shewn. The
BRANDT s: .n. effects of the firm may consist of the stock,

SYNllJC;s.. '

if any, brought into the partnership, or the

proceeds of their industry. But the real es

tate purchased or claimed in the name of the

firm, is foreign to the nature of it, and does

not therefore make a part of the effects pro

perly belonging to their partnership or fac

tornge, and if purchased with the funds of the

partnership, is a division thereofpro tanto. 11

Mass. Rep. 1174.

The interest of each partner, therefore, in

the real estate possessed in the name of J.

Brandt & Co. belongs to his separate estate;

is liable for the separate debts, and may be

mortgaged to secure the payment of them.

The credit given upon James Johnson's ac

count, for Rochelle & Shiff's notes, should be

disallowed. The account was between James

Johnson and J. Brandt & Co. as factors. The

notes of Rochelle & Shiff resulteff from the

sale of an estate, that did not belong to the

factorage partnership. and one half of which

belonqed to the separate estate of Wm. Ward

and James Johnson.' Brandt & Foster kept
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more than their portions of the proceeds OfEast'n District.
May, 1<l22.

sale; the parts ofJames Johnson andW.Ward, ~

or a portion thereof, was given to James John- W:s~D

son who is liable to William Ward for his BRANDT & .u~
, 611NDICil.

half thereof.

Lioermore, for the defendants. The plaintiff

claims as assignee ofWilliam Ward and James

Johnson, two of the firm of .l'\Jhn Brandt &

Co., and contends that he is entitled to a d ivi

dend upon the partnership funds of said firm.
Tlle defendants say, that 'Yard & Johnson

are bound in solido, for all the debts of John

Brandt & Co., and can take nothing from the
joint fund, until all the creditors of the part

nership are paid. Although creditors of the

firm, they are debtors of the other creditors

represented by the syndics, and therefore can
have no satisfaction until the joint creditors
are paid. Ex parte Hunter, 1 .Iltle. 227, ex

parte Russell, ex parte Parker, and ex parte

Perie. Cooke, B. L. .532; Pothier, de societe. n.

132, 173. A solvent partner cannot prove

against the estate of a bankrupt co-partner,

the amount of tho balance due to him, unless
he will satisfy the partnership debts. Cooke,

B. L. 537. The eq.uity of this rule is appa-
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East'n District. rent, and it would be absurd to say, that John-
May,1822. .
~ son & Ward can appear as creditors of this

WARD t t ... d I hi'
l'S. es a e as It IS circumstance ,un ess t e p am-

BR~;;:J:.AL. tiffs' counsel can succeed in maintaining the

ground he has taken, that the partners in Ken

tucky are not bound in solido, for the debts
of John Brandt & Co.

In commercial partnerships, en nom collectif,

the partners are bound in solido, for the debts

of the partnership. Civil Code, 397, art. 41.

But, says the gentleman, the business of fac
tors, or commission merchants, is not com
mercial: the factor is merely the agent of the
merchant; and the business of the merchant

is alone commercial. This notion has at least

the merit of being novel; and I believe it is

the first time that any perso~l has seriously
asserted that the business of agents, engaged
in mercantile transactions, was not commer

cial. All the authors, who have treated of

commercial law, have considered factors as a

class of persons, whose -powers and obliga
tion,s were embraced in the subject of their
discussion. I will refer to Straccha, .Ilucaldus,

Jean de Hevia, Casaregis and Beauies. The
French ordonnance du commerce of 1673, has

prescribed rules concerning the responsibility
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of partners in commercial partnerships, and East'n District.
May, 1822.

their rules have been adopted in the French ~

Code du commerce, and are the same as in our WARD
t'S.

Civil Code. By the French law, a particular BRANDT & AI,.
SYNDICS.

tribunal was appointed for deciding all com-

mercial causes; and we find from the 12th

title of that ordinance, art. 5, that factors

were within their jurisdiction; and by the za
art. of the same title, that this jurisdiction

did not extend to disputes which were not

commercial. See also the commentary of

Jousse, in the introduction to this title. The

compilers of the French Codes have also consi

dered the business of factors as commercial,

and have laid down the rules for their govern·

ment in the Code du commerce, and not in the

Code Civil. See Code du commerce, liv. 1, tit. 6,

art. 91-102. In the commentary of Mr. De

laporte, it is said, il y a des negocians qui ne font

que la commission, c'est-ii-dire tout leur commerce se

borne a receooir des marchandises pour les »endre

au compte d'un autre. Plusieurs personnes peu

vent s'associer, soit en nom collectif, soit en comman

dite, pour faire la commission. Dans ce cas, il

faut suivre les regles etah/ies pour les socz'etes de

commerce. Les commissionnaires sont de veri:ta

bles negocians. 19 Pando Franc. 239. The

VOL. XI. 50
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East'n District. books of the common law, which have been
May. 1822.
~ SO often cited in this cause, will also shew that
w~~D the general lien, in favor of factors, was first

Blt:;::lC~.AL. established upon evidence of the custom of

merchants, Kruper vs. Wilcox, .I1mbl. 252; and

that all their negociations, rights and duties

have been considered with reference to the

law merchant.

If the court were to adopt the doctrine of

the plaintiff's counsel, upon what would these
articles of the Code, concerning commercial
partnerships, operate? There is scarcely a
general merchant in New-Orleans. The bu

siness is almost exclusively a business of fac

torage; in selling as agents the produce of the

country, and in buying for the foreign mer
chant. It is said, that _. the debts of a com

pany of factors can only arise upon money
or goods delivered to them, to buy or sell."

That this is not true, will appear from a

mere view of the nature of their business. The

factors, who buy, may buy on credit; and
the note given for the articles purchased is in

the usual course of trade, and the vendor is a

creditor of the company as much as any other
person. So with the company of factors,

whose business it is to sell, It is a part of
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their business to make advances upon con- Eaet'n Disrrtct.
May, IHl!2.

signments before the goods are sold: and to ~
effect this, they must have credit and endor- W:S~D

sers. They have therefore a right to make BRANDT & .n.
" SYNDICS.

use of the name of the firm, for the purpose

of raising money, and debts contracted in this

way are within the usual course of business.

It is a great fallacy for the plaintiff to say,
that he alone has shewn the nature and origin

of his debt, and that he must be presumed to

be the only real creditor of the firm. The

other creditors have not shewn in what man

ner their debts arose; because it was not ne

cessary until a tableau of distribution should

be filed. They may then have an opportunity

of establishing their claims, should they be

disputed.

It is next contended, that the debt due to

Johnson Sr Ward makes part of their separate

estate, and that they must be entitled to reco

ver this debt, in order to pay their separate

creditors. To support this position, a great

number ofcases have been cited from the books

of chancery in England. These cases are of

no authority here. They arise under the En
glish bankrupt laws, and refer us to the

mode of dividing the estates, where all the
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East'n District. partners are bankrupt, and several commis-
May 1822. .
~ sions have issued. As these commissions is-

W~:'D sue under the same authority, and as the court.

BR::::IC~. AL of chancery has jurisdiction over all the par

ties, to do complete justice between them.

rules have been established for apportioning

the property among the joint creditors,and the

creditors upon the separate estates. But the

counsel shews no case where a solvent part

ner, or a partner residing out of the jurisdic
tion of the court of chancery, has been allow

ed a dividend to the prejudice of the joint
creditors. On the contrary, the cases before

cited shew that this cannot be done. And if

the creditor cannot himself appear as a credi

tor of the joint estate, his assignee cannot.
It is admitted on this record, that the several
debts, upon which the plaintiff claims, were

assigned to him on the Ist September, 1820,

for a valuable consideration then paid. And

this was done with full know lege, on his part,

that the firm of John Brandt & Co., in New

Orleans, had suspended payment. He can,

therefore, have no greater rights than the per

sons who made the assignment. Nemo plu«

juris in alium transferre potest qu.am ipse habet.

D.50. 17.54. The attempt now made is to
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do that indirectly, and by means of an assign- East'n District .
•Yay, 132Z.

ment, which Johnson 8r Ward could not do di- ~
reedy. They could not diminish the joint W~S~D
f d b . d" I' BRANDT & AT.un y appearmg as cre itors m t reir own iiYNDIC~,

names, but they strive to do it in the name of
their assignee. But this assignee is subject

to the same equity, and can claim nothing to
which they were not entitled. But it is not
contended that the debt due to 'Yards & J ohn-

son, though nominally due to them, was, in

fact, due to the plaintiff, having been assigned
to him upon settlement. No private agree-
ment of the parties call, however, alter the na-

ture of this case; and for all that appears,
Johnson Sr \Vard are solvent and able to pay

the plaintiff, without having recourse to this

estate. This statement is also inconsistent

with another part of the plaintiff's agreement,

that these debts were assigned for a consid-
eration then paid. The Civil Code has also
been cited to shew that a partner may be a

creditor of the partnership. There is no

doubt of this amongst solvent partners. But

where the partnership is insolvent, and the
partners are bound in solido, this cannot be ad-
mitted.

All the doctrine of distinct trades turns up-
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East'n District. on the English bankrupt laws, the effect of
May 13~2

~. which I have considered.

W::n The plaintiff, moreover, contends, that he
BRANDT & AL has a privilege upon the estate of John Brandt

SYNDICS.

and Henry Foster. The consignments spoken

of were made to John Brandt & Co., and the

firm is debtor, and not the separate estate

of the partners in New-Orleans. This privi
lege is attempted to be maintained upon the

principles of the case of Clay vs. his creditors,

decided in this court. The observations of

the court must be taken with reference to the
matter before it. That was a case of pledge.

There call be no doubt, that in case of a depo

sit or pledge, the depositor or pawnor has a

privilege; because the articles have not been

delivered for the purpose of sale, the proper
ty remains in the original owner, and the de

pository or pawnee has been guilty of breach

of trust in disposing of them. But this case is

different. The goods were consigned to

Brandt & Co. for the purpose of being sold.

So long as they remained in specie, they were
the property of the consignors and might have

been taken by them. So, if they had been

changed for specific property, or for notes

which remained with the factors, these would
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have been the property ofthe consignors. But East'n District
• May, 1822.

in selhng the goods, the factors have merely ~
executed their trust; the property is gone, W~:D

and the proceeds having come into their BR::::lc~. AT
hands, they are merely debtors for the amount.

The law has given no privilege in such case,
and although the judge of the first district has

done it.I cannot believe that this court will fol-

low the example. From the circumstance of

no appeal hav~gbeen taken from the decision

of the cases of Gillespie vs, the syndics of Laid-

law, and the syndz'cs of Walmar vs. Phillips, it
must not be inferred that the doctrines of the

district judge were acquiesced in by me.
Other circumstances prevented the appeal,

which need not be stated here. The plain-
tiff's counsel is mistaken in supposing that the

commerce of New-Orleans would be favoured

by establishing such a privilege as is here
contended for. au the contrary, it would
destroy the credit of all commission mer-

chants~

The last question respects the mortgage.

At one time the plaintiff contends that John
Brandt and Henry Foster had the sole man
agf'ment of the concerns of the partnership,

and at another, that the Kentucky partners
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East'n District. may mortgage the partnership property here.
May, 1322. • h
~ ThIS mortgage may ave an effect upon any

":~~D' of the mortgagor's separate property in Loui
BRANDT & AL. siana but it does not concern the defendants.

SYNDICS. '

It can certainly have no effect upon the pro-
perty ofJohn Brandt and Henry Foster; and
no authority has been shewn for Johnson and

Ward to hypothecate the property of John
Brandt &- Co. I have shewn they could not
sell their interest to the preju<tice of the gen
eral creditors. An assignment by one partner
ofjoint property, to secure his separate debt.
must be subject to the joint debts. Cooke, B.

L. 529. It is said that this mortgage was given

for a present consideration. But this con

sideration does not appear to have been for
the partnership, but for the said Johnson and
Ward alone. And if Johnson & Ward were
solvent, the firm was insolvent.

Livingston, in reply. From a recurrence
to the faets, it will readily be perceived, that
in order to decide upon the rights of the par
ties, the first inquiries will be-what was the
nature of the partnership between J. Brandt

and his associates, in the business carried on

under the name of John Brandt & Co.P And
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what were the obligations which resulted from East'n District.
. May, 1822.
It, as well of the partners towards each other, ~
'lS of the whole towards those with whom WARD

V3.

they deal t ;l BRANDT & AI.
• SYNDICS.

The only evidence we have of the nature

of the partnership, is contained in the first

tact stated in these words-" the late firm of
John Brandt & Cpo was formed for the pur
pose of doing commission business, as factors,

III the city of New-Orleans, and was compos

ed of John Brandt and Henry Foster, William

Ward and James Johnson; the business of the
said firm was transacted by John Brandt and
Henry Foster, who resided in New-Orleans,
whilst the said William Ward and James
.Tohnson resided, as they did, during the whole

period of said partnership, in Kentucky."
What species of partnership is to be infer

red from these facts? Let us first consult our
statute law on this point. It first (Civil Code,

388, 390) divides partnership into universal

and particular-this clearly comes under the
latter division. By the tenor of the 12th, 13th
and] 4th sections, taken in connection it would
appear that a subdivision was made of par
ticular partnerships, into such as were com

mercial, and such as were made for other pur-
VOL. XI. ,l'jl
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East'n District. poseR-the 12th, declaring that an association
May 18'.?2.
~ for a joint interest in a specified thing, and

W~~D its profits was a particular partnership, and
BRANDT & AI h 3 h di h d fi ' . tSYNDICS. •• tel t , exten mg tee nition, so as 0

embrace a like agreement relative to a par

ticular undertaking, the exercise of some

trade (metier) or profession. These seem to

exclude commercial partnerships, for the 14th

article, and those which follow it, give us se

parate rules, as relating to them.
There are three kinds of commercial part

nerships established, says the text: ordinary
partnerships, (la societe en nom eolleetif) corpo

rate partnership, (eelle en commandite) special

pa rtnershi ps, (annonyme ouinconnue.) Are there

any others? It would seem not: for I believe
it is a good rule of construction, that when a

statute enumerates particularly the objects

which it means to establish, that every thing

not enumerated, is meant to be excluded.

Let us then examine the definitions given by

the same 1aw, of each of these, and see
whether we come within either.

1. The ordinary, (societe en nom collectif)

" this is entered into by two or more pflrsons,

respecting any commerce whatever, to carry

on the said commerce, in the name of all the
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14artners;" the one under consideration, as I East'n District-.
Jrlay, 1&22.

shall presently more fully shew, was not re- ~.-...-

o b .f . . d 'vARDspecting any commerce; ut I It were, It oes vs.

o I· I' d fi . . for i t BRANDT & ALnot come WIt un t us e muon, or It was no iYNDIC&..·

to be "carried on in the name of all the part-

ners." This partnership abo relates plainly

to one having stock to be used in trade, for

by the 16th article it is to consist of what each

of the partners has put in the common stock.

2. The corporate partnership, (societe en

eommanditev "is that in which one of the con

tracting parties carries on alone, and in his

own name, the commerce for which the other

contributes a certain sum, which belongs to

the partnership under the condition of a cer

tain share in the benefits or losses, without

however his being liable to be answerable for

losses beyond the amount brought by him into

the partnership."

This article is not clearly expressed; does

it mean that the corporate partnership is only

such an one as is created by an agreement

containing stipulations that the business shall

'be carried on in the name of one only, that a

certain sum should be contributed, and that

the unknown partner should be liable to that

amount only? Or does it declare that such re-
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East'n Dlsn ict, striction of liability is the consequence at
May, 1822.
~ tached by law to an agreement for carrying
~:'RD on trade in the name of one, by a fixed con-

BR::::I~.AL. tribution of capital to be furnished by each r
I should be inclined to adopt the first of these

suppositions: but whether the one or the oth

er is sanctioned by the court, the contract be
fore them cannot come within the definition;

because, as I hope to shew, it does not relate

to commerce. But I confess, that if the part

nership between Brandt and his associates, be

considered as a commercial partnership, and

to come within either of those definitions, con

tained in the Code, this is the only one in

which it can find a place.

2. The special partnership (societe anonyme

ou inconnue) is the only one which remains to

be examined. "It is that by which two or

more persons do agree to become partners in

a certain speculation, (dans une certaine nego

ciation) to be made by one of the partners in

his own name simply." No argument is ne
cessary to shew that this relates to a particu

lar operation of commerce. The purchase of

a cargo, the making a single trading voyage,

&c. with which the partnership began, and

ends, and that therefore, the one under consid

eration bears no resemblance to it.
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I infer therefore, that this partnership comes East'n District .
•May, 1822.

within neither of the divisions established for ~

commercial partnerships by our law. ~.~.RD

What then is its legal character r' I answer BRANDT &.H
• , SYNDIC'S.

a particular partnership coming under the de-

finition contained in the 13th article, for the

exercise of a trade or profession. Not a com

mercial partnership. The object of this as

sociation was, by the statement of facts, "for

the purpose of doing commission business as

factors."

What is a factor? Is he a trader or a mer

chant? No, he is the agent of a merchant,

he is no more a merchant than his book-keep

er, or than the clerk of a lawyer is a counsel

lor. Lex Mercatoria Americana, 388. " A fac

tor is a commercial agent, transacting the mer- .

cantile affairs of other men, in consideration

of a fixed salary, or a certain commission."

The same definition is given in Livermore on

./lgency,68.

The English bankrupt laws which embrac

ed within their purview :-" any merchant, or

other person using or exercising the trade of

merchandise, by way of bargaining, exchange,

rechange, bartery, chevisance, or otherwise, in

gross, or by retail, or seeking his or her trade.
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East'n District, or li\'ing by buying and selling," from the 13th
~llllh lB~:!.

~.--." of Elizabeth, to the 5th of George II, these
W,,~~D expressions were not construed to include

llR;;~;I~. AL factors, or brokers. until they were included

by name. in the last mentioned statute. Cooke's
bankrupt laws, 48. lb. statutes prefixed to 7th

edition, 1(j I, for the statute of Elizabeth. lb.
64, for statute of George II.

Brokers and factors, then were not consi

dered as merchants, or persous exercising

"trade or merchandise, seeking their living by
buying and selling." Then they were not
engaged in commerce; for the trade of mer

chants, the business of buying and selling is

commerce; then partnerships formed for fac

torship, are not commercial partnerships, but

• the one under consideration was made "for

the purpose of doing commission business as

factors." Therefore the one under conside

ration is not a commercial partnership.

If I have succeeded in shewing that this is

not a commercial but a particular partner

ship, the next inquiry is, what are the obliga

tions arising from it, as between the partners

to each other, and as respects them collective

ly, and individually, as respects those with

'whom they deal? Our law surely is explicit,
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and leaves no room for doubt or cavil: some East'n District.

f h
.. May, 1822.

ate obligations of the partners to each ....,....~

other will be hereafter applied, at pre- W;~~D

sent my object is to shew that ill this particu- BRANDT & AL.
J SYNDICS.

lar partnership, the partners are not bound in
solido: this is clearly expressed in the whole

of the 2d section, Civil Code, 396-8; particu

larly by the 13d and 44th articles; and ill the
45th, it is even provided, that even when the

debt is contracted by one of such partners, in

the name of the whole, and for their use, un

less it be proved that he had special powep

so to do.

Having ascertained the nature of the part
nership and its effects, we may consider the
facts on which the controversy arises.

.John Brandt and Henry Foster reside in

New-Orleans, and carryon the whole of the

business. James J obnson and William ~Tard

make consignments to them of produce, their

separate property, to be sold as their factors.

The bouse of Wards & J ohnson, consisting of

David L. Ward, tbe plaintiff James J ohuson

and William Ward, also make consignments

of the same nature, and for the same purpose.

The house of E, P. Johnson & Co. consisting

ofK P. Johnson and William Ward, also make
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East'n District. consignments to the said John Brandt & Co.
May, 1822.
~ at New-Orleans, to be sold as their factors.
W:S~D That Brandt & Foster are indebted to the

BRAND'- & AL. partnership in a large sum Finally Lee
SYNDICS. .,

White also made such consignments, and for

the same purposes.
All these consignments were received by

John Brandt and Henry Foster, the two act
ing partners, who resided at New-Orleans.
And goods were sold, but the money never

remitted, and all these demands are regularly
vested by assignment in the plaintiff.

Brandt & Foster, in the name of the com

pany of John Brand t & Co., and in their in

dividual capacities, applied for a respite, un
der the laws of this state, which they obtain
ed, and not complying with the terms of the
respite, they were afterwards compelled to a

forced surrender of their property. The part

nership of John Brandt & Co. was dissolved,

and public notice thereof given at the time

the respite was applied for.

These are all the facts necessary for the de
termination of the first question, which is, whe
ther the plaintiff in this cause is entitled to
come in with the other creditors of the part

nership, for all the sums assigned to him, as
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aforesaid. The defendants contend, that for East'n District.
•Way, 1822.

all those which were originally due to the ~

partners of the house, he must be postponed W~:'D

until the other creditors are paid. To sup- BR~:::I~.AI..
port this, he quotes Cooke's Bankrupt Law, 500,

503, Hunter's case. This case proves directly

the reverse; for Hunter there having borrow-

ed, or rather taken money belonging to his
brother, and lent it to the partnership of which

he was a member, the amount was considered

as part of his separate estate, and was divided

among his separate creditors, he, individually
having also become bankrupt: it is true, Cooke

says a contrary determination had taken place:

he quotes in the margin several cases to prov€

this, hut confesses he has not been able to ob-

tain a note of any of the cases, except one.

The general principle of the English law is,

that the joint fund pays the joint; the separate
fund the separate debt: this is decided in so

many cases, that it is unnecessary to refer to

them, and consistently with the plain dictates

ofjustice, there could be no other.. And yet.
the cases last quoted from Cooke seem to con

tradict this principle. If each estate pay its

own debts, and if what is equally undeniable.

one partner may, on account of a separate

VOL. XI. 52
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East'n District. trade, be a creditor of the joint estate" it
May,1822. •
~ seems to follow, that a solvent partner, or his

W:s~D assignees, if he be insolvent, may prove his
BRANDT & AL. debts against the joint fund. And then the

SYNDICS.

cases quoted by Cooke are inconsistent with

the gf'neral doctrine thus universally estab
lished. Yet, according to the principles of
the English law, they may be reconciled.

Where all partners are indiscriminately liable

for the whole of the partnership debts, it is
evident that no one partner can have any in
terest in the joint fund until all the debts of
that fund are paid; therefore, the partner,

tho' a creditor, being by the English law also

a debtor, in cOllsequence of his liability as a

partner, the law operates a kind of compen
sation between the two debts, and will not al

low him to receive the one until he pays the
other. There may be some propriety in es

tablishing this rule under the English law, if

it be established. There is, however, some

reason to doubt on this subject, even in Eng
land, as will appear from a consideration of

the following cases. Dig. Mod. Ch. C. 71. 203.
8 Ves. 516. Lex Mer. .11m. 641-2, from which

it would seem to he established, that although

a creditor partner, or hiliassignees, could not
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prove against the joint fund, when his credit East'n District,
May, 1822.

arose only from superior advances as partner; ~
yet, that the law was decidedly different W:s~D

h h di f BRANDT &At,were t e ere It arose rom a separate trans- BYlfDIe~.

action, trading in his individual capacity with

the house of which he was a member. But

our debts arose in this way; therefore, in Eng-

land we should, as the representative of the

separate partner. be allowed to prove against

the joint fund. This point being more fully

discussed in the argument of Mr. Grayson,

I refer the court to that. But in this country,

and the case before the court, it seems to me

useless to enquire whether such be the law

in England or not, because here, I flatter my-

self, [ have shewn that the species of partner-

ship which was entered into between the part-

ners, did not involve any responsibility on

the part of any of the parties for acts of the
others; in other words, that they were' not

bound in solido.

What renders this more striking, is the na

ture of the partnership.

It is for" carrying commission business as

factors." It is a principle that no undertaking

of a partner can bind the partnership, unless

it be one contracted in the course of that bu-
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May, 1822.
~ 2 Cur. Ph. illustrada, 55. (62) In a partnership

W:s~D formed between workmen for building hou-
BRANDT & AL ses though the whole would be liable on a

SYNDICS. '

contract made by one for brick or lumber,

surely they would not, if one of them chose

to buy silk, laces, or perfumery.' On this

view of the law, who can be the creditors of

a company of factors? Only those whose

debts arise in the course of factorage busi

ness-those who have entrusted them with

goods to sell, and to whom they have not ac

counted for the proceeds-those who have pla

ced money in their hands to purchase, and

for whom the purchase has not been made;

these are, ill the nature of things, the only

creditors which a company offactors can have.

Those who sell goods, or land, or slaves to the

factors, are not creditors of the company as

such, though they may be creditors ofall who

compose the company, if'all of them make the
purchase, or authorise one of their number to
make it. In the present instance, it is admit

ted, that all the partners, except Brandt and

Foster, resided in Kentucky, and had no agen

cy in contracting the debts. On this head

then I come to this conclusion :-That the
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debts represented by the plaintiff, being ad- East'n District.
•/'rlay, 18:22.

mitted to have arisen from merchandize or ~
produce sent to the company for sale, those W:.RD

debts are properly chargeable against the BRANDT & AL.
SYNDICS.

company's effects, and that the decree ought

to direct that no other creditors of John
Brandt & Co. be admitted in concurrence with
them, but such as have debts arising in the
same manner.

If the court admit this principle, there will
then be no necessity for considering the next

point I made, viz. that the creditors of a fac
tor, or even of a merchant, who may also act
as a factor, are entitled to a preference over
other creditors, if the debts arise either from

money deposited with the factor to purchase.

or from the proceeds of goods sold on com
mission; it will be useless to consider this if
none but creditors of this description be ad
mitted to prove against the joint estate; be
cause, being then the only creditors, they
would, in that case, come in pro rata, and they

would do the same if they were admitted as
creditors privileged in equal degree. As it
is, however, uncertain whether the view I have

taken be the one which will concur with that

to be taken by the court, I would refer them
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East'n Dlsmer, to the law cited in the case of DurnfordVB. S~

~' ghers' syndics, and to their decision, as well as
w~~D the law referred to, in the case of Trimble VB.

BRANDT & AL. Clay's sundics where it ap'Jears that money or
IYllTIlJ~&. ;}, I

effects, which may be changed into money,
placed in the hands of another, subject to the
order of the proprietor, and even with permis
sion to use them if no interest be paid, forms a
special deposit, and give~ the owner a privi

lege, immediately after the creditors, by hy
pothecation, but before those, by simple con
tract.

There seems to me great reason that this
privilege should attach in cases of factorage =

it is ill itself a transaction of the most fiducia
ry nature, quite as much so as that of a regu
lar deposit. No other credit is given to the

factor than that of confidence in his integrity,

not as in other cases, Oil his capacity to pay =

the property either of the thing confided to

him to sell, or of the proceeds, is never vested

in him, and he is as much guilty of a crime in
morality if he appropriate the one or the other
to his own use, as he would be jf he took it

without the consent of the owner, out of his

possession. This transaction, therefore, comes

precisely within the definition given by the
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Spanish law, and recognised by this court in East'n District.
May, 1822.

the case above referred to. 9 Martin, 524. ~
WARD

vs.

I come now to consider whether if the plain- BRANDT & AL.
, 'I'l'NllICII.

tiff be either excluded from coming in a credi-
tor of John Brandt & Co., or if the funds of
that estate be insufficient to pay him, he can
not come upon the separate estates of J. Brandt
and Henry Foster, who are debtors to the
firm of J. Brandt & Co., and who are also in
sol vent, and represented by the same syndics.
If the court should be of opinion contrary to
the argument sustained on this head, that all
the members of this partnership are bound in
solido, then there can be no doubt that the
plaintiff must come in upon the separate es
tate of Brandt ,~ Foster, after their joint fund
is exhausted. But even if they should think,
as I trust they will, that they are not liable in
solido, still I think, from the circumstances of
this case, the creditors of the joint fund of J.
Brandt& Co. must come on the estates ofJohn
Brandt and Henry Foster.

1. It is stated in the fact, no. 12, that a part
of this separate estate was paid for by the
partnership fund.

2. John Brandt and Henry Foster were the
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Bast'n District. only acting members of the firm, and it would
May, 1822. h .
~ hardly be permitted, that they should, by t eir

WARD own act, make themselves, in their private ca-rs.

BR;:::I:.AL. pacity, solvent, by appropriating the goods or
money entrusted to the firm, while the firm
was, by this very operation, rendered insolvent.
Their case is different from that of the other
partners: these last were not bound to the
joint creditors farther than their interest in
the stock, because they never made any spe
cial agreement to that effect with any of the
creditors; and because, in this species of part
nership, the law does not imply it. But with
respect to John Brandt and Henry Foster, the

case is different, because they did make a spe
cial agreement with the creditors; they act

ed, they contracted the debt, and they shall
never be permitted to get rid of their person
al responsibility; everyone, therefore, who

contracted with them, though in the name of
the firm, has a right to come on them indivi
dually, if the funds of the partnership fail. I
conclude then that the plaintiff, if he be not
paid the full amount of his debt, out of the es

tate of J. Brandt & Co., has a right to a divi

dend from the particular estate ofJohn Brandt
and Henry Foster.



OF THE STATE OF LOUISIANA. 417

Another question arises out of the mortgage East'n District.
Nalf,1822.

mentioned in the statement of facts, By the ~

5th fact, it appears that purchases were made W:S~D

of real estate in the city of New-Orleans, and BR~:::I~..A.L·

by the II th fact, that on the I st September,

1820, 'Villiam 'Vard and J ames Johnson exe-

cuted to the plaintiff, a mortgage on the pro-

perty, for securing a debt of 56,000 dollars.

There can be, I believe, no good reason to

doubt of the validity of this mortgage, and

that it will attach on the one half, which is the

interest of the mortgagors in the property.

The first inquiry is, what interest William
Ward and James Johnson had in the proper

ty? Ifit was partnership stock, they, as part

ners, had a right to dispose of it, and their

mortgage would burthen the whole of the pro

perty. But I do not think it can be so consi

dered.

Land purchased by a person in the joint

names of himself and another, although he be

not authorized to make the purchase, (or what

is the same thing, by a partner of a house es

tablished for other purposes, in the name of
the firm) is taken on the joint account, and

is the property of all the partners; each

has his indiftdllal share, and it is held subject

VOl" XI. .'13
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East'n District. to all the rules which are established for real
May, 1822•
...,.....~ property: it is to be transferred, incumbered

~~.RD and bequeathed in the same manner as if it

JlR::::IC~.AL.had beenjointly acquired by the parties in any

other manlier; each owner may sell or incum

ber his share, independent of his associates.

This doctrine is acknowleged in its fullest

extent, by the decision in Smith vs. Kemper, 3

Ma1·till, 62G.

The court there say, "By the articles of

co-partnership, the appellee had no right

to buy real property for the fum, yet he

did so; what is to be the consequence? It is

not disputed, that when a man undertakes to

buy a thing for another, without authority, the

person for whom the purchase is made may

avail himself of it." The same point is decid

ed, 11 Mass. Rep. 471. Now here John Brandt

and Henry Foster make a purchase of real

property in the name of J. Brandt & Co., that

is to SflY, for John Brandt, Henry Foster, \Vil

limn Ward and James Johnson. William

Ward and James Johnson agree, in the lan

guage of this court above quoted, to" avail

themselves of it." The act ·then is complete.

they are the owners of one half of the real

property: and, of course, have th~ight to di,,-
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pose of that interest; they exercise this right East'n Districr.
May, 1822.

by mortgaging it for a just debt. By what train ~

of reasoning can this transaction be avoid- Wv~~D

ed? '\Till it be said that the partners of the BR::::1:.AL.
house at New-Orleans, having applied for a

respite, as in the name of the firm, prior to

the date of the mortgage, it is, therefore, void?

(f it should, I answer-

1. That William Ward and James Johnson

did never apply for a respite, that they are

still solvent, and ready to meet every legal en

gagement they have contracted; and that,

therefore, they had a complete right to dis

pose, in what manner they pleased, of their

joint interest in the real estate, which I have

shewn, was not held as stock, but as property

in common with the other persons composing

the firm.

2. I answer, that. John Brandt and Henry

Foster could, from the nature of the business

they carried OIl, contract no debt, but by ap

propriating monies or effects entrusted to them

for the purpose of purchase or sale; that if

they did contract other debts in the name of

the firm, neither the joint stock of the firm,

nor the other partners. individually, would be

liable for them; and that, therefore, they could
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East'n District. not make the firm insolvent for the purpose
May, 1322.
~ of delaying the payment ofsuch debts; and as

'~~.RD it does not appear that any other debt besides

BR::::I~.AL. those in the hands of the plaintiff, arose on

such deposits of produce or money, there is

no evidence that the firm is insolvent, al

though it may be unable to pay the debts il

legally contracted in its name by John Brandt

and Henry Foster.

3. I answer, that the mortgage was given
more than three months before the petition
for a forced surrender; and that, therefore, al
though my other reasons should be deemed

insufficient, the mortgage must attach.

4. The mortgage was given for a consider

ation accruing at the time it was executed.

Another point necessary to be noticed in

this case, is the place of residence of the par

ties. If they reside at different places, carry

ing on business ill their separate names, they

are not considered as partners, says our law,

but mutually as principals and factors. 5 Par

tida, tit. 10. I. 4. in notis (3) Si sint plures socii

divcrsis locis exercentes,»identur inviccrn institutores

et invicern praepositi, 2 Cur. Ph. illustrada, 46.

(29) " When two partners are in different pla

ces, the one cannot bind the other, unless for



OF THE STATE OF LOUISIANA. 421

the part which belongs to him in the compa- East'n District.
May, 1322.

ny's stock, unless there be an agreement be- ~
t h h ff h . wARDween t em to t at e ect, or w en one IS spe- t'S.

. II . d b h h TI I BRANDT & AT.CIa y appointe y t e ot er. lUS, a - nNDICS.

though the partnership were of a nature that

would make the partners liable in solido, this

circumstance would take away that liability."

We conclude then, that the plaintiff, in this

cause, is entitled to a preference over the

creditors by simple contract, and must come

in pro rata with debts, if there be any, which

arise from consignments.
That he is entitled first to exhaust this pri

vilege on the joint estate, and to come in for

the balance on the separate estates of John

Brandt and Henry Foster.

That he is entitled to the proceeds of all

the real estate contained in the mortgage, and

of the personal estate mentioned therein as a

pledge. And that he must come in for a divi
dend with the other creditors of the estate for

all the balance due to Johnson and Ward, as

creditor partners, independent of their credits

arising from consignments.

PORTER, J. delivered the 0pUllOn of the

court. This action ought, in strictness, to
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East'n District. have been cumulated with the other proceed
May, 18't'i.
"'~ ings in the bankruptcy of Brandt & Co., and
W~s~D J. Brandt aud H. Foster; however, as it has

BRANDT & AL. been carried on to this staze, without the ob-
ijYNDICS. 0

jection being taken, we have considered the

different questions raised in it.
The first is. what species of partnership

was entered into between William Ward and

James Johnson, of Kentucky; and Henry Fos

ter and John Brandt, of New-Orleans? Many

of the other points urged in argument depend
on the decision of this.

The articles of partnership state, that the

aforesaid persons had associated, "for the

purpose of doing commission business as fac

tors, in the city of New-Orleans."

The plaintiff's counsel contend, that this

is a particular partnership, coming under the

definition contained in the 13th article of the

Civil Code, 390, which declares, that where

persons associate together for the exercise of

some trade or profession, it is a particular

partnership; in the .French text, the words
are, quelque metier ou profession.

The court must understand the expres

sion, "to do commission business in New

Orleans. as factors:' as it is to be presumed
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the persons who entered into the contract did, Easr'n District.
.May, 182.2.

when they used it. To enable us to do this, ~

the first rule of construction is to endeav- W;',RD

our to ascertain what was the common inten- BR:;;:J~.AL
tion of the parties, rather than adhere to the

literal sense of the terms. Civil Code, 270,
art. ,1:;6.

Factors are those who are appointed to

transact a particular business, in the name of

an other, and not in their own. Curia Phili

pica, Commercio terrestre, lib. 1, cap. 4. n. 1.

Commission business is transacted in this

city, not in the name of the principal, but in

the name of the house to whom the property

is transmitted for sale, They dispose of it

as their own; take bills payable to themselves

for the price : and when they purchase. it is

they who state themselves buyers, not the

house ill Philadelphia, London or Paris, who

may have commissioned them.

The different members of the sentence

taken together, convince us that the inten

tion of the parties was to establish a commis

sion house in this city, of the ordinary kind.

The expression, "as factors," does not prove

any thing else was contemplated; for the

meaning attached to the word factor, in com-
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East'n District. mon parlance, is quite consistent with the other
May, 111~2.

~ terms of the sentence, as we understand them.
W~:D Our law defines merchants-those persons

"BR:;~;IC~ AL who buy and sell merchandize to make profit

by it. Curia Philipica, lib. I, cap. I, n. 3.

Commission merchants, who have a house es

tablished in New-Orleans, and who live by

buying and selling those objects, which form

the commerce of this place, come almost
within the letter of the definition just given.

The circumstance of the business not be
ing carried on in the name of all the partners,
is presented as an objection agaiust consider

ing it an "ordinary partnership." Civil Code.

390, art. 15.

We understand the expressions in our Code.

to mean the name which is given to the firm
by the consent and approbation of the part

ners; the commerce is then carried on in the

name of all; and that it is not of the essence

of a commercial partnership, that the name

of each of the partners should be inserted in
the style of the house. In the French text,

the words used for ordinal'}' partnership, are

la societe en nom collectif. The article next

succeeding that quoted in support of this

novel idea, says, the stock consists of what is
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acquired in the partnership name, au nom 80- Eaet'n District•
.!t[ay, I B22.

cial; and in page 396, art. 37, n: 5, we learn ~

that contracts signed, "such a one & co." gi\res w:S~I1

the property to the partnership although the BRANDT & AT"
• , SYNDH'S.

purchase may have been made out of the

monies of one of the partners.

As the plaintiff claims. as assignee of seve
ral persons, we shall first examine the right

acquired from two of the partners of the house
of Brandt & Co.

In the latter character he avers:-

1. That he has a right to prove the debt due

to the separate partners by the firm, and to

be paid pro rata with the other creditors.
2. That he is the ollly person who has

proved that his claim arose from consign

ments on commission business, and therefore
the only oue who should be paid.

3. That as assignee of the partnership ill
Kentucky, of E. P. Johnson Sr Co., and Ward::

& J ohnson, he has a right to prove the debts

contracted with them, although some of the

partners of these houses were members of
that of Brandt & Co.

4. That consigning goods to a factor, does

not vest in him the property of these goods,

and that the consignor has a right to be
VOl.. XI. ,54
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Ell-st'n District. paid in preference, even if the object has been
May, t 8:2!2. I'
~ alienated,

W~s~D 5. That the debt due to him is privileged
BRANDT & AL on the estate of J Brandt and H Foster' be-

SYNDICS. • .,

cause they were agents to collect monies for

persons not living in Louisiana, and the law

has given a mortgage on the estate of those

who administer the property of the absent.

6. That he is a creditor of J. Brandt and

Henry Foster; because, when partners ap

propriate partnership funds to their own use,

they become debtors to the other partners,

not to the creditors of the partnership. And

lastly, that the partners in the house of Brandt

& Co" who resided in Kentucky, executed a

mortgage in his favor, hypothecating for the
security of the debt due him, all the real es

tate owned by them in Louisiana.

I. If the plaintiff was correct in this posi

tion, it would lead to very inconvenient re

sults, and produce a circuity of actions, which

the law abhors. The partners in whose name

this claim is sought to be enforced, are bound

'in solido, to the other creditors of Brandt & Co.

for the debts of that partnership, and liable

at any moment to be sued for them. We can-
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Hot therefore perceive the justice or legality Easr'n District.
Mag, 1822.

of permitting debtors to withdraw funds from ...,....~

their creditors or creditors agents, (for such W:s~D

the syndics are) unless they offer at the same BR~;~~I~.·~

time to discharge their debts. At the dissolu-

tionof a partnership, all debtsdue,must bepaid
before there is a division among the partners.
Curia Philipica, lib. 3, cap. 3, sec. 46. 10 Martin,

435. The common law cases.quoted in argu-

ment, are quite opposed to the doctrine fOI"
which the appellant contends.

II. The claim to be paid on the ground that
the present plaintiff is the only creditor who
has proved that his debt arose from consign
ments, takes its rise from the idea which has

here ~een already examined in the first part
of the opinion :-viz. that this was a co-part

nership of factors, in the limited sense in
which that word may be understood. We
have already seen that it must be considered

as an ordinary commercial partnership, for

the purpose of transacting commission busi
ness. The law, as cited from the Curia Phili
pica illustrada, lib. 3, cap. 3, n. 62, seems to have
been modified by the provision contained in

the Civil Code, art. 41, n, 4, which declares
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East'n Distnct, that the partnership is bound by the .debt,
May, 18.2.2.
~ contracted in its name, even when that debt

W:s~D has not turned to its advantage; unless by the

DR::::lc~.AL. nature of the contract, it should appear that
it had nothing to do with the affairs of the

partnership. The question then is, have no
other debts but those which arise from con

signments relation to the affairs of the partner

ship? We are not prepared to say so. When
it forms a part of the business of a house,

such as this was, to buy and sell; when those
sales are made in its own name; when the
credits which it receives in payment, are taken

payable to itself, and must frequently be ne
gociated for the purposes of immediate re

mittance, or to meet the acceptance, come

under for the consignors; when, in making

purchases, it becomes necessary that it should
be responsible in the first instance to the sel

Iers: when all this, and much more, in the

same way, must be done, to enable the house

to carryon the business for which it was
formed; it is to be presumed the partners
knew that these means were necessary to the

end they had in view: that they contemplated

the exercise of them, and therefore, cannot

now exclude all creditors, save those who

forwarded goods to be sold on commission.
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III. It is contended, that as assignee of the East'n District.
Jrlay, 1822.

partnerships in Kentucky, of E. P. Johnson~
Sr Co., and Wards Sr Johnson, the appellant W~:'D

has a right to prove, and be paid the debt BR~~~~J:.'u

contracted with those houses, although some
of their members were also partners in the

house of J. Brandt Sr Co.; and in this position
we concur. It has been already decided
that the private debt of one partner can-
not be set off against that due the partner-
ship. 1 Martin, 25, 4 ibid. 378. Yet this is

what is attempted to be done here. The

firm of Brandt & Co. owes E. P. Johnson &

Co., and they resist payment, because some of
the partners of the latter owe the former, or
rather are responsible for their debts.

IV. The appellant next insists, that he has
a privilege on the estate of the insolvents, in
preference to mere chirographary creditors,
because placing merchandize in the hands of

a factor, does not transfer to him the property

in it, and that the same privilege which exists
011 the thing, attaches itself to the proceeds, if
the object be sold. The court thinks other
WIse. The delivery of property to a factor,

10 he disposed of, confers a right to sell it.
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East'n Distri of course a sale by him divests the proprie
May,llJ22.ct.
~ tor of his title. The case of Clay VB. his ere-

Wt~~D ditors, 9 Martin, is not at all like that now be-
JilRANDT & AL. fore us Pledging an obiect neither alienates

SYNDUIS.· J , •

it, nor confers a power on the pawnee to do so,
unless in default of payment. If sold other
wise, the law justly gives a privilege, for the
owner is deprived of his property without
his consent. In the case of Clay already cited,

the court declared that when the property
was in the hands of an insolvent, by virtue of

a contract which did not transfer the owner's
title to it, that there existed a privilege on the
object, or if alienated, for its value. If the

contract did transfer the title, that privilege
was lost; and so we consider it, if the owner
authorises an other to make the transfer, for
then, in case the proceeds cannot be traced,

the agent becomes personally indebted.

V. The absent persons spoken of in our

Code, in whose favour the law gives a mort
gage on the property of those who administer
their estate, are perhaps those who are de

clared absent, not those who are reputed
such. But if they were the latter, the plain
tiff's pretentions are not much advanced by

such a construction.
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It is insisted we must take the letter of the l:ast'lot Districr.
•• May, lli22.

law, Code, /156, art. 20, and not look at its spirit, ~

Be it so :-the expressions in English are, they WARD
V8.

who not being tutors or curators take on BRANDT & AL'.
, SYNDICS.

themselves the administration; in French,

ceux qui se sont immisces. These texts must be

construed together, for the law was passed
before the adoption of our constitution, and
in both languages. 2 Martin's Digest, 98. So

construed, there is not a doubt that the words

used convey the idea, that the persons alluded
to, are those, who without the consent of the

proprietor, undertake to manage his estate:
who intermeddle with it.

VI. By the statement of facts, it appears
that J. Brandt and H. Foster, owed to J.
Brandt & Co. a large sum of money. That

debt, like every other due the partnership,
passed to the creditors of the firm, in conse

quence of a forced surrender being ordered,
and they, or their agents, have alone the right
to receive it. The decisions cited on this point,
were given in cases where both the partner
ship and separate partners had become bank
rupts; they relate to the distribution of the

estate, between the different creditors ofeach.
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East'n District. and they have no application to an action like
May, 1822•
....,....~ the present, where the partner who advances

":~.RD these pretentions, is solvent, and responsible
BB::::[~.AL. for the partnership debts.

The last point presents no difficulty. The
mortgage was executed in Kentucky, months
after a respite had been accorded to the part

nership here. A preference of this kind, could

not be given by all the firm after that respite
was applied for; it follows that it could not be
accorded by a part of that firm,-otherwise
each of the members, by acting individually,
might alienate all the property of the partner
ship, although they could not do it collectively,
which would be absurd. There is nothing in
the argument that the partners in Kentucky
were solvent: for though they might be so in.

dividually,yet as partners of Brandt & Co. they

can not be considered such, and it was only

in the latter character they had the right to

meddle with, alienate, or grant an incum
brance on this property.

There appears no difficulty in regard to
the debt due to Lee White, and by him as
signed to the plaintiff.

According to the principles just laid down,

the plaintiff is entitled to be paid equally with



ApPEAL from the court of the first district.

OF THE STATE OF LOUISIANA.

the simple creditors of Brandt & Co., for the East'n District.
May, 1822.

debt assigned him by Lee White, E. P. J ohnson ~.
& Co., and Ward & Johnson, viz. for the sum W:,RD

of nineteen thousand nine hundred and thirty Bn~:~~I~~"AJ,·

one dollars, forty cents, and the appellee

should pay costs.

It is therefore ordered, adjudged and dr-

creed, that the plaintiffbe placed on the ta
bleau of distribution of the late firm of J ohn

Brandt & Co., as simple creditor, for the sum

of nineteen thousand nine hundred and thirty

one dollars, forty cents; and it is further order

ed, that the appellee pay the costs of this ap

peal.

-
CARPENTIER vs, HARROD & st:

The appeu:
will be dismis-

PORTER J delivered the opinion of the sed, if the re-, • , . cord he not

court. The appellee requires this appeal brought up or
the return dav

should be dismissed, because the petition, ci-

tation and transcript of the proceedings were

not filed in this court, on the return day fix

ed by the judge of the inferior court.

The act regulating the mode of bringing

up causes to this tribunal, directs (1 Martin'.~

VOL. XI. 55
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ApPEAL from the court of the first district.

East'n District. Digest, 442) that the appellant shall file the
May,18'22. -
~ record on the return day. Consequently,

CARP~:'TIER without the consent of the opposite party, it
HARROD 8<; AL. cannot be done on any other.

It is therefore ordered, adjudged and de

creed, that the appeal be dismissed with costs.

Hennen for the plaintiff, Grymes for the de

fendants.

ETZBERGER VS. JI1ENARD.

A person, who
binds himself
jointly a nd sev·

e~ally, is a p.!n- MARTIN J. delivered the opinion ofthe court.
cipal, and can- '

not. use the pleas This is an action on a bond for the prison
which the law

gives to sureties bounds sriven by one L. F. I. Lefort whom
alone, ' ~ ,

the defendant joined as a surety.
He pleaded the general issue-that the

bond is utterly void, and can produce no ef

feet, as it was given without any considera

tion-that at the time of its execution, Lefort

was in 110 legal custody, having heen arrested

on a ca. sa. issued against one Lafour.grounded

on a judgment obtained by the then and pre

sent plaintiff, agaillst one L. F. I. Lafour.

There was judgment for the plaintiff, and

the defendant appealed.
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It is urged, that the defendant, being only a East'n District.
Jtray, 1822.

surety of Lefort, cannot be bound more strong- ~
ly than his principal, and may avail himself ETZB~~GER

of the same causes of nullity, and oppose the MENARD.

same exceptions. Cioil Code, 432, art 2; that

judgment could not have been obtained against

Lefort, in the original suit, which was institu-

ted against Lafour, against whom judgment

was given, and the ca. sa. issued on which Le-

fort was arrested.

The record of the original suit, in which

the bond was given, comes up with that of the

present,and it appears that the then defendant

was there designated by the name of Lafour.

The sheriffproved the execution ofthe bond.

His deputy deposed, that the person, who

subscribed it with the present defendant, was

the one who had been cited by the name of

Latour, in the original suit, and then declared

that there was a mistake in the name, but did

not deny his owing the debt-that the said

Lefort is the person on whom the writs ofji. fa.
and ca. sa., in the original suit, were served,

and he left the bounds immediately after exe

cuting the bond.
Henderson deposed, he called on the defen

dant in the original suit, Etzber!(er VB. Lafour,
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East'n District, before its institution-that he admitted the
May, 1822.
~ debt, urging only his inability to pay it. He

ETZB~s~GER saw the person he speaks of brought into

MENARD. court, on a writ of habeas corpus, in the said

suit.

Vignaud, a witness for the defendant, de
posed, he knows the person whose signature

is above the present defendant's, in the bond

sued on; the witness has often seen him

write, and has corresponded with him; he al

ways wrote his name L. F. I. Lefort, and was

always so called.
Chabaud testified to the same purpose.

The defendant does not appear to us entit

led to relief on the merits. He bound him

self jointly and severally with the person arrest
ed as defendant, in the original suit. He

bound himself as a principal, and cannot avail

himself of exceptions, which the law gra.nts to

sureties alone.

It is therefore ordered, adjudged and de'

creed, that the judgment of the district court

be affirmed with costs.

Hc1fman for the plaintiff, Carleton for the

defendant.
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JENKINS vs. NELSON'S SYNDICS,

ApPEAL from the court of the first district.

Easi'u District,
May, 1822,
~~

JENKINS

rs.

M J d 1· d h .. f 1 NEI.SOl<'S SYN-
ART IN, • e ivere t eOpUllOn 0 t If' court. DIl'S.

The plaintiff's claim of privilege, as a builder, A building

. . d h d h h contract must
IS resiste on t e groun t at t e contract on be lep;istered,

hi h . d . d i h f. aCCOI',IiIli\ to the
W IC It accrue was not reglster(' m teo - provisions of tlv-

fi f h d f '1 h actof1813.ce 0 t e recor er 0 mortgages, unti tree
months after its date.

There was judgment for him, and the syn

dics appealed.
•

The act of 1813, c.29, I Martin's Digest,

704, requires that all liens of any nature what

ever, having the effect of a legal mortgage,

shall be recorded within ten days. That of
February 18, 1817, provides, that in all cases

exceeding $.500, no architect, or any other

workman, shall enjoy, with regard to a third

party, any privilege, or legal mortgage, unless

he shall have entered into a written contract,

and the same shall have been recorded with

in the time prescribed by law.
The plaintiff's counsel urges that the con

tract, having been recorded under a judge's

order, under the provisions of the statute, Ci

nil Code, 453, art. 63, has effect against third
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East'n District. persons, from the day of the record: whilst
.May, 1322.
~ the defendant's counsel urges that the act of
JE~~.INB J817 requires that contracts of this kind be

NEL:~~:~ BYN- recorded under the act of 1813, within ten days.

In Lafon vs, Sadler, 1 Martin, 476, we held

that the notarial act was only the evidence of
a fact from which the plaintiff's privilege re

suited; in the present case the writing is of
the very essence of the appellee's.

Lafon having built Godwin's house, had
ipso facto, by law, a tacit lien. His having re
duced to wri\ing the contract, which fixed the
manner in which the house was to be built,

ami the payment effected, did not create his
right. Having a lien by law, and made a con

tract which did not modify his right, he wail

allowed to avail himself of his stronger title,
that which resulted from the law.

Here the plaintiff's lien is not independent
from the writing; for the writing is of the very

essence of it. On the writing, although no lien

be mentioned therein, the law raises a lien,
which the contract would not give (even if it
was stipulated) without being reduced to wri

ting.

Lafon's notarial act was not necessary to

his recovery, therefore, Godwin could not re-
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sist its introduction. Here the writing is es- East'n District.
May, 1322.

sential to the plaintiff's recover)', and the de- '-I"'v~

j . d t ... ducti less it JE~ KINien an may resist Its intro uction, Ull ess I rs,

h b d d di I NEl,SOl'i 5 SIi'l\'-as een recor e accor mg to aw. DICS.

The writing here is perfectly of the nature

of most of those mentioned in the act of 1813.

Securities furnished by tutors, persons em-

ployed in the service of the state, marriage

contracts, judgments, awards: instruments in

which no mortgage is stipulated for, but in

which the law raises a tacit one.

The statute of 1817 is not evidence that the

legislature, of that year, thought that the in

tention of that of 1813 had been mistaken in

the case of Lafon vs. Sadler; but it shews

that they discovered that the former act requi

red to be amended. For they left the opera

tiou of the decision in that case in its full ef

fect, on cases of building contracts, under the

value of $500.

It is therefore ordered, adjudged and de

creed, that the ju,Igmeut of the district court

be annulled, avoided and reversed, and that

the rule taken on the defendants Oil the Brh of

March last, to sllPW cause why the house

should not be sold for cash (01':;'0 much there-
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East'n District. of as shall be necessary) to satisfy the plain-
May, 1322. 'ff' . b d' h d a : fi h~ ti s claim, e ISC arge : an It IS urt er.
JENKINS ordered that the defeudants pay costs in both

VS.

NELSON'S SYN- courts.
DIes.

Hoffman for the plaintiff, Carleton for the
defendants. -

BEEBE vs, ARMSTRONG.

A citizen of ApPEAL from the court of the parish and
another state,
praying for the city of New-Orleans.
removal of a suit
to the court of
the U. States, MARTIN, J. The plaintiff stating himself of
must shew that
the plaintiff is a the parish of New-Orleans brought suit
citizen of the '
state i~ w.hich against the defendant, whom he stated to be
the SUIt IS
brought. of the state of Alabama. The latter, stating

himself a citizen and inhabitant of that state,
filed his petition for the removal of the suit

into the court of the united states, for the dis
trict.

The plaintiff averred, that he was and al

ways had been a citizen of the state of Massa
chusetts, and opposed the removal.

The suit was ordered to be removed, and he
appealed.

His counsel urges, that the parish court

erred, as it was no where stated that he is a
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citizen of this state. 3 Dollas, 382~ 1 id. 8, East'n District,
May, 1822.

2 Crunch; 126~ 4 id. 46.-Farther~ that the ~
fact is not made to appear to the satisfaction B~~.BE

of the court. 3 Johnson's Reports, 145, 3 ARMSTRONG,

Day~s cases, 16~ 194.

The act of congress (1789~ cap. 20, sec. 12,)
under which the removal was prayed, de

scribes the suits in which such an application

may be successfully made. Suits against

aliens; suits. by a citizen of the state in which

the suit is brought, against a citizen of another

gtate.

The defendant avers himself to be a citizen

of another state; ergo, the suit can be remov

ed only on the ground of the plaintiff .eing a

citizen of this.

The defendant does neither shew, nor even

allege, that the plaintiff is such a citizen; but

he contends, that this sufficiently appears

from the plaintiff'ts petition, in which he is

stated to be of the parish of New-Orleans.

This is the very case which was determined

in the supreme court of the united states, in

the case of Bingham~plaiutijJ in error VR. Cabot

Sy al., 3 Dallas, 382~ cited by the plaintiffs

counsel.

The parish court was left to infer, that the

VOL. XI. 56
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East'n District. plaintiff is a citizen of this state, from the
May,1822.. .,
~ sole circumstance of his havi ig described

B~,:'BE himself as of the parish of New-Orleans.
ARMSTRONG. This circumstance shews, that he is a resi-

dent, or inhabitant of that parish, and conse

quently of this state. The conclusion of the

court could only be justified on the ground

of citizenship being co-extensive with resi

dency or inhabitancy. An alien does not be

come a citizen of, by a residence within, the

united states; neither does a citizen of New

York acquire the citizenship of Louisiana, by
a residence within this state. Either the alien

or citizen of New-York, may reside in the pa

rish ot' New-Orleans, and be correctly de

scribed as of that parish.

As nothing in the plaintiff's petition, or that

of the defendant's, for a removal of the suit,

shews that the former is a citizen of this state.

and as this citizenship is a sine qua non, in the

defendant's application, the parish court erred

in directing the removal of the cause.

It is therefore ordered, adjudged and de

creed, that the judgment of the parish court

be annulled, avoided and reversed, and that

the suit be remanded, with directions to the

judge, to proceed therein according to law, as
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If no petition for a removal had been filed; East'n District.
•iYlay, lfJ22.

and it i,.; ordered that the defendant and ap- ~
BEEBEpellee pay the costs of this appeal. I'S.

ARMSTRONfI.

Hoffman for the plaintiff, Grymes for the

defendant.

-
WESTOVER <S• .ilL. vs. AIME .y WIFE.

ApPEAL from the court of the first district. When a per-
SOn owning pro-

. .. f h pel ty in this
PORTER, J. delivered the 0plDlOn 0 testate, does not

T · .. h b A I' appear at thecourt. his action IS broug t y nge Ique place of his re-
. sidence for five

Westover, WIfe of John Bredy, and by tbe years, and has
. . f . J I not been heardchildren and heirs apparent 0 Said 0 m of, his presum-

B d . Ph']' B d b M' tive heirs mayre y, 1'ZZ. by I Ip re y, y arranne cause them-
. selves to he put

Bredy, and Rosalie Bred)', the two latter au- in possession of
.. . the estate which

thorised b)' their husbands Auguste Damel, belongerl to him,
and they enjoy

and John Sassman. a portion of the

TI I · be nut i . f t t revenue.ley c aun to e put In possesslOn 0 a rac Their right
.. d yields to the tes-

of land, belonging to their father, John Ere y, tamentary heir,
have xli . h and both to thewhom they state to ave disappeared In t e claim of the hus-

h • hout Ieavi h d band and WIfe,year 180o, WIt out eavmg anyone c arge who wish to
. . continue the

WIth the management of hIS concerns. partnership. If
., . . heirs in rlividing

And aver, that one Anne and WIfe have ille- the property of
• their ancestor,

gaIly entered on, and taken possessron of the held in common,
. pass an art of

premISeS, and though often requested, have sale to each
. other, it will be

refused to gIve them up. regarded not as
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East'n District. The defendants pleaded the general issue,
.May, 1822.
~ prescription, collusion, and title through John

WE&STOVER Sassman, the husband ofRosalie Bredy, which
AL.

• &vs. title they assert he acquired from the other
""IME WIFE.

--I--b-t-- plaintiff's in this suit.
a sa e, u as a

partition: The facts of the case so far as they are ne-
The child who '

has appl'o~ed of cessary to be stated are those which follow-
the partrtion ,

since he came of John Bredy disappeared in the year 1803.
age, cannot

~aintain an ac- On the 15th of July of that year the cornman-
tron on the "

ground that it dant of the second German coast in obedi-
~~¢ ,
au~~~~t~n:,~~~ ence to an order of the governor, Don Man
out his wife, to uel Salcedo made an inventory of his pro-
proceed to the '

partition of the perty and placed it in the hands of his wife
moveable part ,

of a succession for safe keeping. The Itith September 1805.
accrued to her. ,

The right?f A. Westover Philip Bredy and A. Daniel
the plesumptlve ' , ,

heirs, to receive and John Sassman in rizht of their wives
the revenues at '0 ,

his ances.tor, Marianne Bredy and Rosalie Bredy petition-
who has disap- , ,

peare~, is a per- ed the J' udge to order a sale of all the pro-
sonal interest,

and does not perty belonging to the absentee. A sale was
partake of the

reality. ordered in the usual form, the parties giving

security. On the 18th October, the same per

sons came before the judge, and by public act

partitioned the land now claimed. Two ar

penh; in front, with the ordinary depth, were

allotted to Sassman, husband of Rosalie Bre

dy, for the sum of $1500; three to Auguste

Daniel, husband of Marianne, for the same
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price; and the remaining two to Philip Bredy, East'n District.
May, 1822.

for $950; the act was not signed by Sassman's """~

wife, nor by Daniel's. In a little more than W&T~~.ER

two years after the division, Sassman sold the AIl'IE r;;, WIFE.

portion received by him, to one Francois
Rulle, in whose right the defendants now

claim it.

Philip Bredy was of the age of majority in
July 1807, Marianne in July] 809, and Rosalie
in the same month of the year 18]].

The main question for our consideration is

the effect of this act of partition. It is in
sisted by the defendants, that it amounts to
an alienation of all right which the plaintiff'ts

had in the premises.

It is replied that such is not its legal opera

tion; that the act is null and void; that it is

not binding on the wife, who, though she might
have divided the land, had no right to sell it;
that for the same reason it can have no effect
against her children, and that as to them, it is

null on another ground, they were minors, at
the time it was made; and were not parties to

the act.

When a person owning property in this
state, does not appear at the place of his resi

dence for five years, and has not been heard
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Easr'n District. of, his presumptive heirs may cause them
.lr[",1j, 182'2.
\.J'~' ~ei\'['s to be put in possession of the estate
W~~T~~.ER which belonged to him, and they enjoy a por

-\IME"&." WIFE. tiou of the revenues on certain conditions.
Their right yields to the testamentary heirs,

in case there are such, and both are postpon

ed to the claim of the husband or wife, who

may wish to continue the partnership, and

have the benefit of the aquets and gaius.

Civil Code, 16, art. 9, 11 and 13. But either

wife or husband may have the community dis
solved if they choose, and though the wife,

in the first instance, desires to have it conti

nued, she preserves the right of afterwards

reuouncmg.

In the case now before us, there can be lit

tle doubt, that it was the intention of the wife

of Bredy to dissolve the community. The

question is, whether that intention has been so

carried into effect, as to be binding. The

wife and children, it is said, could not sell the

absentee's property. This is true. But as

the act contains evidence that they contem

plated to sever their interests in the land now

sued for, and as that act does divide it, and

assign a portion to each, we must give the in

strument effect, as far as the parties had le-
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gally a right to act on the subject maHer; East'n Distlict•
.!I1ay, 18:!2.

ut res ma~is »aleat;guampereat. The court re- ~"'"

. d I' ., I I d .. h "VESTOVERcogmse t lIS pnnclp e, am acte on It III t e & AI"

case of Holmes vs. Patterson; 5 Martin, 693. AIME '~ WIFE.

According to Pothier, if heirs paso an act in

relation to property, held in common between

them, and declare that the one has sold to the

other; though by the terms used, there is no

doubt but it is a contract of sale ;-nianrnoins

la jurisprudence a etabli gue nonobstant les termes

de vente dans lesquels cet acte est concu, il tie devoi!

pas etre consideri comme un contrat de vente, mais

eomme un acte tenant lieu de portage. Pothier,

Trait» de vente, n. 643. The good sense of this
doctrine is obvious, and its application to the

case now before us complete.

The wife therefore cannot maintain an ac

tion for this property, nor can the son Philip,

who has approved of the partition, since he

came of age, by selling part of the land, and
suffering ten years to elapse since the age of

majority, without briuging suit.

The claims of the daughters. Marianne and

Rosalie. have yet to be examined.

The right which they had as heirs appa

relit of their father, to enter into and enjoy a

portion of the revenues or a portion of his es-
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East'n District. tate, has been transferred by their husbands.
May, 1322.
"'"'~ It becomes, therefore, necessary to enquire if
W&T~:.ER they had authority to do so. According to the

-\IME &' WIFE. case of Tregre vs. Tregre, 6 Martin, 665, the
husband is authorised, without his wife, to pro

ceed to the partition of the moveable part of
a succession accrued to her, but not to that

portion which is immovable. This part of the

case then turns on ascertaining what species

of property the wife had in that which was di

vided. It must be confessed, that it is some

what anomalous, and that it is difficult to class
it. To make it a deposit, as was contended,

it must be shewn to be gratuitous. Civil Code,

410, art. 4, 9 Martin, 485. It is not a usufruct

for the definition of that right,-is the enjoy

ment of a certain thing, the property of ano
ther, and drawing from the same, all profit,

utility, and advantage, which it maJ produce.

It is not a lease; for that is a contract by which

one has the use of property for a certain rent

to be paid. After as much reflection as we

can bestow on the subject, we think it par

takes more of the nature of a moveable, than

an immovable. It is a right to receive money

for a certain number of years, given by law,

with a double object; to benefit the presump

tive heir, and to compensate him for adminis-
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tering the estate of another. It can scarcely East'n District.
May, 1&:22.

then be distinguished from interests which are ""'~

certainly personal, money due for services, or WE~T;:.ER

rents and annuities. Civil Code, 100, art. 25. AIME '&i WIFE.

Under this view of the subject, the judg

ment of the district court must be reversed,

and ours be for the defendant, with costs.

It is therefore ordered, adjudged and de

creed, that the judgment of the district court

be annulled, avoided and reversed, that there

be judgment for the defendants, with costs in

both courts.

Hennen for the plaintiffs• .JVlazureau for the

defendants.

-
D.HGRE vs. RICHARD.

ApPRAY. from the court of the third district. Parol evi-
dence of the

M
. . . plaintiff's pos

ARTIN, J. delivered the opUl1on of the court. session cannot

Th . . d L I" r b I be rejected one petition state the p aintit to e t IE:' true the gronnd that
• • the ,nrvey, an-

owner of a tract of land In the parish of Baton nexed to the re-
• _ • cord, ,lirl not ap-

Rouge (bounded on one SIde by the land of the pca,- to be made
• witb the defen-

defendant, and ou the other by that of Daigre, dauts privity.

deceased) of 179 acres or more, having oc-

cupied and possessed it for thirty years and

upwards, whereby he acquired a legal title

VOL. XI. fi7
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East'n District. by prescription; that the defendant well
May, 1822.
~ knowing it, entered illegally, and forcibly, on
DA~:'RE fourteen and one half acres thereof, of which

RICHARD. he retains possession, keeping out the plain

tiff, cutting down trees, and doing other inju
ry to the land. The petition concluded with

a prayer that the plaintiffmight be declared to
be the legal owner, be restored to his posses
sion, and recover damages.

The defendant pleaded the general issue,
and that he (and not the plaintiff) was the le
gal and true owner of the premises.

There was judgment for the defendant, and
the plaintiffappealed.

The case is before us on a bill of excep
tions, viz.:

" In this case, the plaintiff offered evidence
to prove that he was in peaceable possession
and occupation of the land, the subject of the

present suit, for more than thirty years; and
that it was forcibly taken possession of by the
defendant, in January 1821. The court refus
ed to hear this evidence, because it did not

appear that the survey of said land, being the

one annexed to the record, was made with
notice to the defendant."
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"To which opinion the plaintiff begs leave East'n District.
-""rIay,1822.

io except. R. Lawes, D. J." ~

If the survey was made without the know- DA~:RE

lege of the defendant, this was a good reason RU:HARII.

for refusing to admit it as evidence per se. If
one was absolutely necessary in the case, it

should have been ordered.
If the defendant had desired it, the plaintiff

might have been ruled to describe the premi
ses more particularly. The answer, how

ever, shews that the defendant well knew the
land claimed.

The evidence offered was relevant and ma
terial, and ought to have been heard.

It is therefore ordered, adjudged and de

creed, that the judgment be annulled, avoid
ed and reversed, and the case remanded,
with directions to the judge to proceed to

trial, and to allow the plaintiff to introduce
the evidence stated in the bill of exceptions.

The costs of the appeal to be borne by the
defendant and appellee. .

Preston for the plaintiff, Gurly for the de·,
fendant.



452

East'n District.
May, Ill':!\!.

~

CANONGE
'l.'S.

CAUCHOIX.

CASES IN THE SUPREME COURT

C.lJ.NONGE vs. C.lJ.UCHOIX.

ApPEAL from the court of the parish and

city of New-Orleans.

Notice of non-
payment must MARTIN, J. delivered the opinion of the court.
be given on the
day which foI- This is an action on a promissory note, pro
10,",s the protest.

. tested on Saturday, the second of August,
I H20-notice was given to the endorser, the

defendant, on Tuesday the fifth. There was

judgment for him, and the plaintiff appealed.

The parish court was correct in deciding,
that, as the endorser resides in New-Orleans,

he ought to have had notice on Monday the
4th, the day following the protest, the inter

vening Sunday being excluded. Chitty on Bills,

326, .11m. ed. 241, Smith vs. Mullet, 2 Camp. 208.

It is therefore ordered, adjudged and de

creed, that the judgment of the parish court

be affirmed with costs.

Grymes for the plaintiff, Seghers for the de
fendant.
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LOMB.flRD vs. GUILLIET <Y WIFE. East'n District.
MU,1J,lfl:22.
~

ApPEAL from the court of the third district. LOMBARD

rs,
GUILLIET &

MARTIN, J. delivered the opinion of the WIFE.

court. The plaintiff, stating that the de- A party who
. _ h is named in a

fendants owe him $7' 8 on a note, for t e se- notarial act, but
.. d .1 whose signature

curity of which the husban mortgageu a is not thereto, is

.f d h' h not bound there-house and lot, part of the WI e's owry, W IC s by.

b heir marri h h . d A wife is noty t err marriage contract, e was aut orrse bound by a note,
.. d ou which the

to sell and alienate, WIth her consent, praye name of her hus-

d b . d d f sei H' ti band is wrrttenan 0 taine an or er 0 seizure. IS pe 1- above hei s,

. ded wi h h h d f whore his signa-bon conclu ed WIt a prayer t at tee en- ture is denied

. . d d h h . h h and not proved.dants might be cite ,an t at e mrg t ave The supreme
• • • court caunot

such other relief as the case required. take as evidence

. . I I' d b h what thecourtaThe wife, bemg,t iereto authorise y t e ~llostatesinthe

d Z' h bei judgmentcourt, (by a curator a item; s e emg a The wife is

. d d hi' d not bound by aminor) plea e t e genera Issue an nonage. note executed

Sh dmi d i h h h . jointly with here a mitte m er answer, t at s e sIgn- husband.

ed the note; but averred she was not bound

thereby, because she signed it without the au-

thority of her husband; because she thereby

appears to have bound herself in the same

contract, with him: because it did not turn to

her benefit; that she never consented to the

mortgage given by her husband.

There was judgment against the husband,

and for the wife, and the plaintiff was perpe-
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East'n District. tuaUy enjoined from proceeding on the order
May, 1822.
~ of seizure. He appealed.
LOMBARD

rs.
GUII.I.IET &

WIFE.
The wife's counsel have been heard ex:

parte.

The marriage contract authorises the hus
band to sell and alienate the house and lot,
with the consent of the wife.

The mortgage deed states, that the wife
was present, and declared that she consented

thereto-but her signature does not appear
to it-she denies that she consented to the
mortgage, and there is no evidence of her
doing so.

The district court was therefore correct in

making the injunction perpetual.
We do not enquire into the correctness of

the judgment against the husband, as he did
not appeal, and did not appear in this court.

There is no evidence of the authorisation
given by the .husband to the wife-none re

sults from the note, because it is not proven to
have been subscribed by the husband. It is
true his signing is alleged in the petition, but
it is denied by the wife, who pleaded the ge
neral issue, yet admitted her own signature.

The husband did not appear in the district
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ApPEAL from the court of the parish
city of New-Orleans.

court, no judgment by default was taken East'n District.
May, 18i!2.

against him-and although the judge states~
in his decree, that the plaintiff proved his de- LO~~~RD

GUILI.IET s:mand against the husband, this does not ap- WIFE.

pear from any other part of the record. Lon-

ger &- al. vs. Pigeau, 3 Martin, 221.

The district court grounds its judgment on
the absence of any proof that the note was
given for the benefit of the wife. The de
cision, in this respect, is in conformity with

ours in the case of Dumford vs. G1'088 Sr wife~

7 Martin, 489.

It is therefore ordered, adjudged and de
creed, that the judgment be affirmed with
costs.

Davezac for the plaintiff, Seghers for the
defendants.

NORRIS' HEIRS vs. OGDEN'S EX.'S

d A partnership
an to carryon bu

siness as iron
mongers, is not
a special or cor-

P J d I· d h " f h porate partner-
~RTER, • e were t e opmlOn 0 t e court. ship.

Th . . h h h hei In an ordinae petitioners aver t at t ey are t e errs ry pa.tnership,

f P . k N . d d h di d i h' dissolved by theo atric orris, ecease , w 0 ie In t IS death of one of
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East'n Dis~rict. city, leaving a large estate-that he made
May, Ill~2,

~ a last will and testament, appointing G. M.

NORRI~s~EIRS Ogden, Andrew Lockhart,and Rowland Craig,

OGDEN'~ Ex'S. his executors, and that G. M. Ogden, acting
the partners, the . II' . h th h f II d c. 0heir. of the de- In co USIOn WIt e ouse 0 arl'o ''Y g-
ceased partner d f hi h he i t h d th h Ihave a right to ens, 0 w lC e IS a par ner, a e woe
participate with t k . t d f id N . di d d hthe survivors in S oc In ra e 0 sal orris a JU ge muc
the liquidation. b I 't I I t th t fi d th t PTherefore, if e OW I S rea va ue 0 a I'm, an a e-
a suit is corn- t V 0 d in wh h' hmenced by one er . g en, In w ose name t IS purc ase
of the partners h d b d t k 'f II tl .to recover a a een rna e, .00 possesSIOn 0 a H.

::~~n:~s~i;~~hegoods sold them, and collected the debts due
other partners th "have a right to e successIon.
~ntervene-altter They further aver that Peter V Ogden wasIf they have a ' ,~

jo!nt interest a partner in the house of Harrod & Do-densWith the defen- I:) ,

da~ieadingS that this sale was null and v~id, and they pray
should not. beJ'udgment for the value of the store and the
argumentative

or loaded with monies collectedextraneous mat- '
ter. Peter V. Ogden died since the transaction

complained of, leaving his widow, Francoise

Duplessis and. G. M, Ogden his executojs,

who have answered this petition severally.

The widow first pleaded the general issue,

and that her husband had paid the heirs of

Norris-the others, to the general denial, ad

ded that they had accounted to the house of

Harrod & Ogdens, for the amount claimed,

and concluded by averring that the executors
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of Norris had duly accounted for all monies East'n District.
May, 1822.

arising from the.succession of P. Norris. ~
To these pleas the plaintiffs replied, that NORRI:,:.HEIRS

nothing demanded in the present petition OGDEN'S EX'S.

made a part of the charges against the exe-

cutors, in the court of probates, and that what
was done there could not be pleaded in bar,
unless it was approved of by the petitioners, or
decreed in a suit to which they were parties.

The petition of intervention, the rejection

of which has given rise to this appeal, is in the
name of the surviving partners of the house of
Harrod & Ogdens, and of the executors of the
late Patrick Norris; it asserts that for several
years previous to the day of the said
house was in partnership with the late Patrick
Norris, in a hardware store, for equal shares

of profit and loss; that Norris died, leaving
the persons already mentioned his executors;
that they, Harrod & Ogdens, being greatly in
terested in the settlement of the partnership
concerns, applied to the court before which

this cause originated, to have their rights as
partners ascertained; that they were recog
nised as such by a decree of that court, and
supposing themselves duly authorised by that

decree, they retained, by permission from the
VOL. xr, ,58
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E1l.SI'1\ District. executors of Norris, the proceeds of the sale
May, 18:.!2.
~ of the store; and that they have paid debts

NORR~;.REIR8due by Norris, or rather by the partnership
OGDEN'S EX'S. of Norris, Harrod s,. Ogdens, conducted un

der the name of Patrick Norris, to an amount

equal to these proceeds.
That the petitioners well knew these pre

mises, and that the whole had remained in
possession of Harrod & Ogdens; yet they com
menced an action in the court of probates
against the executors, and forced them by this
measure to make out an account in which
they charged themselves with, the proceeds
arising from the sale of the effects of Norris;
that the present demand is for the same sum,

which the plaintiffs now contend, in a suit pen
ding in the court of probates, is in the hand!
of Patrick Norris, but that the persons, really
accountable, are Harrod & Ogdens. By rea
son of these premises, they request leave to

be made parties, and pray that this action
may be enjoined until a final settlement of the
accounts of P. Norris' estate, and Harrod S'
Ogdens.

To this petition the plaintiffs filed several

exceptions. That the petitioners in the bill of

interpleader, viz. the representatives of P. V.
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Ogden, were alreadv defendants, and had an- East'n District.
." d 1 h Id .Way, 1822.swered in the action : an t rat t ey cou not ~

intervene in a suit to which they were al- NORRIS' HEIR"
, V~

ready parties, and had pleaded. That G. M. OGDEN'S EX'S.

Ogden, who is at one and the same time, exe-
cutor of P. V. Ogden, Patrick Norris, and

partner in the house of Harrod & Ogdens, can

protect the interest of that firm-finally, they
deny any balance to be due Harrod Sr Ogdens,

and conclude by alleging that the inventory
made after Norris' death, was fraudulent.

The court cannot avoid noticiug the manner
this record is made up. The pleadings on the

part of plaintiff are drawn in a very loose man
ner, argumentative, and full of irrelevant mat
ter, which has no other effect but of increas

ing costs, and rendering it difficult to find the
material facts. The notice now taken of this
irregularity will, no doubt, prevent any thing
of the same kind appearing hereafter.

The plaintiffs insist that this was a special,
or corporate partnership, and that they have

a right to settle its affairs. We do not think
it either

Not special-that is, for one particular
transaction-this was for business as iron

mongers, and for an indefinite period of time,
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East'n District. Not corporate-that is, where the dormant
May, 1822.
~ partner contributes only a certain sum, and by

NORRIS' HEIRS agreement is to have a certain share in the
vs. '

OGDEN'S Ex'ii. profits and losses, without being answerable

for the latter beyond the amount brought by
him into partnership: but here we have not
discovered that any such stipulation existed.

It appears to us an ordinary commercial
partnership, dissolved by the death of one of
the partners, in the liquidation of which his
heirs have a right to participate with the sur
viving partners, and until a partition takes
place, if one of the partners sues to recover
a debt due the former firm, we have no doubt
the others may be made parties for the assur

ance of their rights.
If the defendant, in this suit, did not repre

sent the succession of one of the late partners
in the house of Harrod & Ogdens, the petition

ers would have a right to intervene. But it

is expressly stated, that Peter V. Ogden was

a partner in that house; consequently Harrod
& Ogdens have an interest directly opposed to
any judgment being rendered against the de
fendants. On the ordinary principles then, on

which petitions of intervention are received.
that now before us must be rejected.
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A stranger to a suit cannot be received on Ea3t'n District.
~ May, 1822.

record, to aid others in the defence of it. 'I he ~
prayer for an injunction, contained in this peti- NORRI~;.HEIRS

tion, is one which, on the facts stated, would OGDEN'll EX'!,

have come with as much propriety from the
defendants; but with what success, we do
not say.

Why the executors of P. Norris wish to be
made parties, we cannot discover. As plain
tiffs, they have no right-as defendants, how
can they be affected by what takes place be
tween the plaintiffs and the succession of P.
V. Ogden.

The court sees that the object of this suit,
is to make P. V. Ogden's estate responsible
in the first instance, to the heirs of Norris.
The matters in defence to this demand, will
come more regularly from the defendants,
than from another party in the shape of a bill
of interpleader.

It is therefore ordered, adjudged and de
creed, that the judgment of the parish court
be affirmed with cost.

Livingston for the plaintiffs, Seghers for the
defendants.
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East'n District. L.IlF.IlRGE "\"S. MORG.IlN.$- st:
May, 1822.

~ ApPEAL from the court of the first district.
LAFARGE

us.
MORGAN & AL. Hennen, for the defendants. On 26th March,

Conventional 1821, the plaintiff sold to S. Packwood, a plan-
sequestra tors,
acting wit~out tation in the parish of Plaquemine, " with the
compensanr.n,
are subject to, warranty (as the deed declares) of all debts,
the same obli-
gatIOns as de1'0- <rifts mortgages evictions alienations, & other
sitories, 0' , ,

And, when it incumbrances whatsoever." The certificate
appears from

the facts, in the of the recorder of mortgages, however, pro
cause, that they
were agents for duced at the time of sale shews that the plan-
both parties, ,

their duty "as tation was subject to an incumbrance in favor
to hold the ob- •
jec~ placed in of Albin Michel and his wife, of $55,000;
their care, un-
til both consent- and to a general mortgage in favor of a
ed it should be
given up,. or, a judgment creditor, to the further amount of
court of justice
decided which $ 1021 87 cents. The vendor declares in
had the better

right. the deed, he had already paid $22,666 66.g.
A person, who

receives pro~er- cents, of the sum of $55,000, leaving due to
ty to keep WIth-
out reward, is Michel and his wife, only the sum of $32,333
responsible only
for gr?ss ne~li- 33L cents: and the other mortgage of $1021
gence in keeping 3

it, or fraud in 87 cents, he obliges himself to cause "to be
refusing to give
it up. cancelled as soon as possible." Nothing is

Hence, where
A received said relative to the cancelling of the mort-
notes drawn by
B, in favour of gage of $,55,000; nor on the subject of that
C, and by the
terms of the part of it, which Lafarge declares, had been
contract, was to
deliver them to paid by him, to A. Michel and his wife, who
the payee, when
-certain incum- were the vendors of the plantation to him.-
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Atthe time ofpurchase of this plantation, (26th East'n District.
May, 1822.

March, 1821,) by S. Packwood, there was ~
pending, and now is pending, a suit instituted LA~~~GE

by John Lafarge, against A. Michel and his MORGAN & AL.

wife for the purpose of obliging them to raise brances on the
, 0 ~~~

the mortgage of $55000 reserved by them on \~hlch they \V~re, , gIven, were rais-

this plantation to the extent of rh.,,, f;i66 66~ ed; he~d that if
, • {j) ...._, 3 B forbid A, to

cents then paid as the vendor declares' the deliver them, A
, , was not respon-

record of this suit was given in evidence at sible in dama
ges, though B

the trial and now forms part of the statement might, in case
, he had not a

of facts. The pendency of this suit was no- sufficient r,eason
The certificate

tice to S. Packwood of the controversy be- of the rccord~r
, of mortgages, is

tween his vendor and Albin Michel and his prIma facie evi-
, dence of the

wife relative to this mortgage on the plan- truth of w~a~ i£
, expressed In It.

tation now about to be purchased by him.- It ?,ay be co~-
, tradicted, bnt It

By law he was required to take notice of the is not suffi,cient
to destroy Its

suit. Newland 506 3 JJ-fartin 393. And what effect~ to shew
'" that It was re-

the law required him to take notice of. he ac- corded on. ir-
, regular tesumo-

tually knew. Further, S. Packwood was nyu' 1ness mar-

bound to look at the conveyance of this plan- riage contracts
are re corded

tation made by Albin Michel and his wife to under the act of
, , 1813, they do

the plaintiff' for in the deed made by the lat- not affect third
, persons,

ter, reference thereto is had in express terms. It is ~otthne-
cessary Jar e

Notice of the controversy between the plain- valid,ity, ofa re-
nuncianon by a

tiff. and A. Michel and his wife and of the married woman
, 'ata sale of her

contents of their deed to him are brought poperty, that it
, should be done

home directly to S. Packwood. Under these under oath.
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East'n District. circumstances, and with these facts, even the
May,llJ2Z.
~ plaintiff himself did not require S. Packwood
LA~~.RGE to part with the endorsed and negotiable notes

MOIU,AN &AL. which had been agreed upon, as the price of

this plantation: " he agreed," to use his own
words, "that he would deposit with the de
fendants a like sum in the said notes." For

what purpose this deposit was made, the re
ceipt of the defendants will shew. It is in the
following words:-

"Received, New-Orleans, March 26, 1821~

of J. Lafarge, the notes of S. Packwood, en
dorsed by G. Dorsey, to the amount of fifty
five thousand dollars. The same being part
of the notes mentioned in the bill of sale, of a

plantation sold by Lafarge, to S. Packwood;
held until the mortgages on said plantation
are raised by said Lafarge, and when the said
mortgages are raised, the notes to be restored

to 1\<11-. Lafarge. But the notes to be returned

in proportion as the mortgages are raised, so
that no more in amount is to be retainec.l, than
remains of the mortgage uncancelled."

Five days after the date of this receipt,

the defendants, the depositories, were requir

ed by the plaintiff, to deliver up to him

$38,633 33t cents, of these notes, which they
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refused to do: and thereon he instituted East'n District.
"Way, 182'2.

against them this suit; averring that they had ""'~

t t: ,1 1 diti f tl d it LAFARGEno perrormeu t ie conrn IOn 0 ie eposl, 1'S

hi 1 h d t k h tl ' ] t MORGA::V & AI,.,V ic 1 t ey un er 00 w en ie saw no es

were deposited in their hands; and for the

violation of the trust of deposit on their part,

he avers he has suffered damages to the

amount of $10,000, for which he claims a

judgment; and at the same time, prays that

the notes may be restored to him,

They answer, and confess, that the receipt

was given by them, and that they hold the

notes mentioned in it; but considering them

selves as stakeholders, or depositories, both

of J, Lafarge and S. Packwood, they cannot

give up the notes until the plaintiff' has com

plied with his agreement to cancel, and raise

the mortgages on the plantation. And as S.

Packwood had previously notified them not to

hand over the notes, inasmuch as he consider-

. cd the incumbrances as still existing on the

plantation, they answer, that in discharge of

their trust, as depositors, they cannot yield

up the notes, but with his consent. They

deny all the other allegations of the petition

of J. Lafarge, and put him upon the strict,

full and legal proof thereof. S. Packwood.

VOL. XI. 59
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Easfn District, beinz made a party to the suit, by the answer
May, I H22. 0

~ of these defendants, avows that he gave the
LAFARGE l' id . . h d h h

1'S. aroresai notice to t em; an avers t at t e
MORGAN & AI.. mortgages existing on the plantation, at the

time of purchase, still remain in full force;

and therefore, that they are bound as deposi
tories to return the notes, and that the plain

tiff has not a right to demand them until all

mortgages and incumbrances are raised.

Such is an abstract of the pleadings on which
the parties went to trial; and the defendants

having been condemned by the jury, in

direct violation of the charge of the court,

have appealed to this court for redress.

A statement of all the evidence given to the

jury accompanies the record, and on it this
court is called upon to pronounce.

As the plaintiff' has chosen to resort to the

defendants alone, without making S. Pack

wood a party to his action, it is requisite that

the court should investigate attentively the

character in which they stand in this transac
tion. They aver that they have no interest

whatever in retaining the notes; and it clear

ly appears from the evidence, that it is a mat

ter of total indifference, as far as regards

them, into whose hands those notes may be
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placed. They are not entitled to any com- East'n District.
May, 182~.

mission or charge for their trouble or respon- ~
sibility in keeping the notes; the undertak- LA:;.RGE
ing, therefore, on their part, was gratuitous. MORGAN & AL.

The plaintiff in his petition, has repeatedly
styled their undertaking a deposit. Wl1nt
was the nature and kind of this deposit, the~
becomes an important question, preliminary
to every other enquiry. Our Civil Code, 411,

considers deposits as of two general kinds:

the deposit, properly so called, and the con-
ventional and judicial sequestration. The
present deposit, with the defendants, was the
result of an agreement, as the plaintiff states
in his petition; and was to serve as a securi-

ty, that the mortgage of $55,000 should be
cancelled. This agreement could have been
made with no other person than the purchas-

er of the plantation, and this security must
have been for his benefit alone. The defen-
dants were not interested in the transaction,

were mere stakeholders; or in the language
of our Civil Code, they were conventional se

questrators. The two parties, then to this
agreement of deposit, were the plaintiff, and
S. Packwood, the purchaser of the planta-

tion: and this, the plaintiffhad agreed to do
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East'n Dlstrict. in order to afford S. Packwood, his vendee, a
May, 1St'!.
~ security for quiet possession, and to comply
LAFAIl.GE with the general guarantee in his deed
~ ,

.\TORGAN & AI,. against " all debts, gifts, mortgages, evictions,

alienations, and other incumbrances whatso

ever.'

.. Having then conclusively settled the rela

tive situation of the contracting parties, as

respects this deposit: the next inquiry will

naturally be into the nature and extent of the un

dm·taking assumed by the defendants, when, as

depositories, or conventional sequestrators,
they receipted for the notes. In the words

of the receipt, the notes were to be held until

the mortgages on said plantation are raised, "and

when said mortgages are raised, the notes to

be restored," but the notes to be returned ". in

proportion as the mortgages are raised." The

notes then were not to be returned so long as

mortgages to the amount of $55,000 should in

cumber the plantation, and not be raised; but

whenever J. Lafarge should raise the mort
gages then incumbering the plantation, below

the amount of the notes deposited, then no

more of the notes were to be retained than

should be sufficient to serve as a security for

the mortgages remaining to be raised: so that
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if at any time it should appear that the plan- East'n District.
May, 1822.

tat ion remained incumbered only with a mort- ~
gage of $30,000, then $25,000 of the notes LA~.~.RGE

should be given up to J. Lafarge; and so on, MORGAN &:: .H.

in proportion.

But who was to be the judge, or to decide

when the mortgages had been raised, accor
ding to this agreement made by J. Lafarge
with S. Packwood, for his security against the
incumbrances which were known to exist at

the time of purchase? Assuredly the deposi
tories, the defendants, never intended to take
such responsibility on themselves. Nor is
there any thing to countenance the supposi
tion that S. Packwood ever intended to trust
to their judgment on a point of so much impor

tance to himself; a point which might require
a profound knowlege of the very intricate
law of land titles in this state. But thereis evi

dence before the court amply sufficient to shew
that both parties contemplated a decision by

a court of justice on the subject of the claim
of Madame Michel on this plantation. For,
at the time of purchase, such suit was pend
ing. Evidently then, until S. Packwood
should express his consent, the defendant

could not, with propriety or justice, hand over
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East'n District. the deposit, or any part of it, to J. Lafarge.
May W:22.
~.-." They have professed, on the record, their wil-
L'\~,;RGE lingness to do so; but this, far from satisfying

MORGAN & n. the plaintiff, is considered as a ground ofcom

plaint against them. But let us examine what

duty the law imposed on these conventional

sequestrators, when the vendor demanded
the notes, and the purchaser notified them to

retain them. It was then, I llssert, their duty

to refuse them: their duty to hold them as they
have done: and I trust this court will support
them in this course of cond uct. In the case
of a deposit, properly so called, where the de

positor voluntarily, for his own benefit only,

makes the deposit; and not as in the present

instance, for the security of a third person, in

compliancewith an agreement; that is in the com

mon deposit, no restoration can be required

where there has been an attachment on the

property, or an opposition made on the owner. Ci

vil Code, 415, art. 2.5. Now here, prior to the

institution ofthe suit, an attachmentfor $25,000

and upwards, was laid on these notes by a cre

ditor residing in New-York: and moreover, an

opposition was made by S. Packwood, to any

disposal of them in favor of the plaintiff. But

the obligation of the defendants, as conven-
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tional sequestrators, was still more formal and Easfn Distriet.
.May, 1822.

express. The notes, by agreement of plain- ~
tiff, had been placed in their hands for the se- LA~~.RGE

curity of S. Packwood, and, therefore, they J.\'IORGAN& .u,.

could not, in defiance of his opposition, deli-

ver them to J. Lafarge, when the difference
existing between the two parties interested
remained undecided. The one contending
that he had raised the mortgages; the other
maintaiuing that they were yet in full force.
Civil Code, 419, art. 40. Ferrari's Bibliotheca,

verbo "Deposit1Im," n. 4. Partida, 5, 3, 5. ]

D'Espeisses, 210, n. 29. Pothier's Pandects, 16,3.

sec. 3.

Without pursuing the defence further, I

might rest the case of the defendants here.
For, it appears that they have complied with
their obligation, in refusing to part with the depo

sit. \Vhatever may be the claims and preten
tions of the plaintiff, it is not against the de
fendants that they are to be urged. He mis
took his action most eggregiously, when he at
tacked the depositories. Against S. Pack
wood, his real adversary, should he have in
stituted his suit, if he intended fairly to come
at the merits of his claim.

Let us, however, suppose, for the sake of ar-
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East'n District. gument, that the plaintiffhad satisfied S. Pack
May, 18~2.

~ wood, his vendee; that his plantation was un-
L4.::'RGE incumbered; that the defendants, without any

:\fORGAN & AL. excuse, had violated the contract of deposit,

and refused to deliver up the notes; what, in
such case, could have been the remedy ofthe
plaintiff? To make the case stronger against

the defendants, let it be granted that these

notes, none of which are yet due, and some
will not be due until several years, were mo
ney. Nothing more could be recovered than
the amount of the notes, $55,000, with judicial
interest, at the rate of.5 per cent. per annum,

from the day of the institution ofthe suit. Ci
vil Code, 41, art. 18. To the restitution of the
capital only with interest, could the defen
dants be compelled; and in no case would
they be responsible for any damages which

the delay of payment might cause the deposi
tor. But here the notes deposited, none of

them yet due, are held by the defendants, rea

dy to be produced whenever they can part
with them without risk. They undertook
a friendly office towards both parties; a gra

tuitous office which should never be the cause

of damage to them, while acting with good

faith. Partida, 5, 3~ in preemie, Partida, 5, 3.
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10, note of Lope:::, n. 3. Officium S'il1t1n non debet E,,,t'n Distric t,
J~lay, 18:2~.

esse depositario damnosum. But, using the ut- ~
most severity of the law azainst them under L.H'ARGE

C b ' t'8.

the facts presented by the evidence, taken in !\IoRIHN S: AI.

the most unfavorable view, the defendants can-

not be condemned to pay damages, and also

to the restoration of the notes. 'Where the

thing deposited produces fruits, both the de-

posit and the fruits are to be restored; where

money has been deposited, interest and the

capital shall be paid, but no damages. Only

in case of the loss of the thing deposited,

through gross negligellce, can damages be
claimed , and then only as a compensation for

the value of the deposit. Civil Code, 1115, ad.

18. 1 D'Espeisses 232, n. 8. Institutes Justin.

lib. 4, tit. 6, liv. ] 7 ~ with the gloss. Dig. 16, 3, 1.

sec. 1,2 and c1. Pothier's Pandects, 16,3, n. 51.

But where the deposit is ready to be produc-

ed, and can be restored unimpaired, the de-
pository can be condemned to the restitution

only (in sirnplum actio depositi datur contra de

positarium) with costs of the suit. This prin-
ciple of law is fully established by the autho-

rities last quoted : they were read and insisted
upon at the trial of this cause, and the plain-

tiff's counsel was invited to confute the prin-

VOL. XT. 60
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East'll District. ciple, if'in his power; or to produce a single
May, 132:t.
~ authority, where the depository, in the volun-
LAF:'~GE tary deposit, when he confessed the deposit

MORGAN & AL. and had it ready to restore, could be condemn

ed both to the payment of damages and the

restoration of the deposit. This he has not done,

after a month's leisure for the purpose. In
fact, the principles of the Roman law, following

professedly the law of nature, are too well es

tablished on this point; and it is in vain for

the gentleman, to attempt to shake them by
ridicule, argument, or broad assertion. For
fraud only is the depository answerable; on

that ground only does the law give an action

against him. And so far is this principle car

ried, that if the depository should deliver the

thing deposited, into the keeping of a third
person: and through the fraud of the latter, it

should be lost, in such case the original depo

sitory would be discharged of all responsibi

lity towards the depositor on ceding his action

against the third person. Digest, 16,3, 16, with

the gloss. See also the translations of this

text made by Hulot in F rench, and Rodriguez

in Spanish. 1 D'Eepeisses, 236, n. 28. From

this latter view of the subject, it is evident no

damages could be given against the defen-
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dants, however great the amount of them East'n District.
May, 1822.

might be proved on the part of the plaintiff. ~
But in fact, he has not produced evidence of LA::'RGE

any damages; not a syllable is said on the MORGAN & AI••

point by a single witness. And if the court
should be of opinion, contrary to the proposi-

tion advanced by me, that a depository is
bound to restore the thing deposited unim-

paired, and to pay damages likewise, nominal
damages only could be decreed on the prin-

ciple of the cases, in 10 ~~artin, 687, and 5

:Martin, 193.

I have heretofore argued this cause, as if
the defendants had no cause for their refusal
to restore the notes; as if the notification

given to them by S. Packwood, to retain them

was without foundation. Should I not have
already satisfied the court, that this action
is unfounded, and the plaintiff mistaken in
the remedy he is in search of; it will not be
difficult, I trust, to make it evident, when the

reasons of S. Packwood's notification are con
sidered. In his answer, S. Packwood avers,
that the mortgages existing on the plantation,
at the time of purchase, have never been rais
ed, and that the plantation still remains in

cumbered to an amount larger than $55,000.
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East'n District. and therefore insists that the notes should be-
May,1822. •
~ retained in the keeping of the conventional
LAFARGE sequestrators, until the incumbrances are

1'8

MORGAN & Ar... raised. The plaintiff, on the other hand,

avers, that the incumbrances then existing

have been raised, and that the plantation is

subject only to a mortgage of $16,366 66

cents, and he therefore prays that a sufficient

amount of the notes being retained to serve

as a security against this incumbrance, the

balance may be restored to him with $10,000

damages and costs-as the plaintiff maintains
an affirmative proposition, on him lies the

burthen of proof. Ei incumbit probotio qui di

cit, non qui negat. D. 22, 32. As vendor, the

plaintiff must shew that he has complied with
the warranty, under which he sold; and that

the plantation is free from "all debts, gifts,

mortgages, evictions, alienations, and other in

cumbrances whatsoever." Exceptio contractus

non irnpleti ex parte actoris non a reo ipsam. pro

ponente, probanda est, sed ab actore; ex contractu ve

luti impleto agente, implementum probari debet, et

summa ratione. Tatum enim actoris fundamentum.

in contractuex parte sua impleto, consistit; necessaria

propterea implementum illud ab adversario nega

tum probare debet." Ferrari's Bibliotheca. nerbo
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., Emptio," art. 5, n. 66. Tom. 3, 244. It fol- East'n District.
May, 1822.

lows then as a corollary, that the plaintiff in ~
this action must prove satisfactorily to the LA~,~.RGE

court, that S. Packwood, the purchaser of the MORGAN &AL.

plantation, is in no danger of eviction from
any claim against it at the time of sale. And

this, independently ofany separate agreement
for the deposit of notes, to serve as a security
against the mortgage, which was known to
the parties at the time of contract. So this

court expressly decided, refusing to give the

vendor of an estate judgment for the purchase
money, while it appeared there was on it a
mortgage, to the payment of which the pur-
chaser might be exposed, though no suit on it
had been instituted. 3 Martin, 236, Duplan-

tier vs. Pigman, ibid, 2,17. Clarke's executors

vs. Farrar. 5 Martin, 625. Dreux's executors vs.
Ducournau. The authority of these three so-
lemn and consentaneous decisions is attempt-

ed to be shaken by the obiierdicta, used in the
course of the opinion delivered by judge
Derbigny, in the case of Fulton's heirs vs. Gris-

wold, 7 ~Iartin, 223. The justness of the
judgment rendered by the court, in this last
case, cannot be questioned after an examina-

tion of the facts. But the reasoning of the
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East'n District. judge, against the opinion which Domat founds
M~l~~ • • •
""~ OIl a text of the Roman law, IS inconclusive,
LA~,~.RGE and in opposition to three former adjudications

MORGAN s: n. of the court above cited, in which the judge

himselfhad concurred, and against the English

text of our Civil Code, 360, art. 85, as well as a
gainst the whole current of authorities, Roman,

French, and Spanish. Code Napoleon, n. 1653,

13. Pandectes Francoises, 95. Domat, 1, 2, sec. 3,

§ ]1. ibid. sec. 2, § 22, note, (g.); 1 D'Espeisses,

26, n. 1, Tertia; 1 Automne, 28,1, 2 Automne,

408. Julien, Eliments de jurisprudence, 303, n:

16. Dig~st, lib. 18, tit. 6, liv. 18, sec. 1, with

Godefroy's note, n. 31, and thegloss thereon; Code,

lib. 8, tit. 45, liv. 24, with Godefroy's comment and

thegloss. Ferrari's Biblicotheca, verba, " Evictio,"

n. 60. Castillo, lib. 4, cap. 42, n. 72-76.

As the counsel for the plaintiff have said
nothing below controverting these authori
ties, it may be taken for granted, that when
ever the vendee can establish the exis
tence of outstanding incumbrances on the
property which he has purchased, tending to
shew that he may be troubled in his posses

sion, the vendor cannot enforce the payment

of the purchase money. To shew then the
evidence of such danger shall be the object

of ID,Y succeeding observations.
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The first and prominent incumbrance exist- East'n District.
May, 1822.

ing on this plantation, is that of$55,000, which ~

was created by the act of purchase by J. La- LAF:s~GE

farge in favor of A. Michel and his wife, (a co- MORGAN &.AI.

py of which sale and mortgage forms part of

the statement of facts) and which was certifi-

ed to be in full force at the time of purchase

from the plaintiff, by S. Packwood. This

same mortgage of $55,000, or any part of it,

Mrs. A. Michel refused to cancel, raise or an-

nul, though J. Lafarge alleged that he had

paid a very considerable portion ofit, and that

A. Michel, her husband, had given his dis-
charge therefor in his favor (see the suit in-

stituted by J. Lafarge vs. .11. JJfichel and his

wife, on the ] 8th August, 1820, (n. 3484, Dis-

trict Court) forming a part of the statement of

facts.) The counsel who now advocates the

cause of the plaintiff, avers in his petition,

that "withontthe signature of Madame Michel

he cannot procure the discharge of the said

mortgage." This suit was known to S. Pack-

wood, when he purchased from the plaintiff:

he had not only constructive notice of it,

(Newland on Contracts, 506. 3 Martin, 393)

but had read it and communicated it to his

counsel, and that counsel thought, with the
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Easr'n District. counsel of Lafarge, that" without the signa
May, 1822,
~ ture of Madame Michel he could not procure
LA:~RGE the discharge of the said mortgage." That

)fORGAN & AL. counsel, moreover, then considered, and now

considers, the renunciation made by Madame

Michel, as insufficient, and that it ~ould re

quire a very formal signature on her part to

discharge the mortgage which she held on the

plantation. But, all at once we find, without

any explanation of the reasons, a different

opinion is held by the plaintiffand his counsel:

it is not thought necessary to obtain any de
cision on the suit then pending; the signature

of Madame Michel is no longer requisite. A

certificate can be obtained from a notary pub

lic (without any authority, by the by, on his
part to grant it) that some one made a decla
ration (whether true or false) that he, and

not Madame Michel and her husband, was

the last holder of the notes, and as such had

given a release of the mortgage. But will

this court countenance such an attempt to
entrap the purchaser as this? He looked

for a real release and discharge of this mort

gage from Madame Michel, as he had ever)"

inducement to believe. would be obtained on

the suit then pending; or otherwise, before he
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could take the risk of purchasing this plan- East'n District.
May, 1822.

tat ion on the simple guarantee of J. Lafarge.~
It is urged now seriously, in opposition to his LA~~~GE

former opinion, that Madame Michel has no MORGAN & AT..

claim of any kind whatever on this plantation:

and he has really displayed much gallantry in

defending Madame Michel from that odious
conduct, which he considers the defendants
would make her guilty of, if she should urge

any such claim. I agree that Madame Michel

is "a lady of the highest respectability;" but

surely it would be no blemish on her fair char-

acter, to urge a legal right in a court ofjus-
tice, for the purpose of reserving from the

wreck of the fortune of her husband, now a

bankrupt, a support for herself and children.

If such conduct would be odious in the eye~

of the counsel, in what terms will he ex-

press himself against her, for her conduct in
refusing to join in the release made by her

husband, of the incumbrance which Lafarge

alleges he had paid? And above all, where

will he find words to characterise the defence

set up to the action instituted and now pen-

ding against her by Lafarge? J deem it al-
most necessary to apologise to the court for

making an answer to such kind of objections:

VOL, XI. 61
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East'n District. for the respectability of suitors is not to be weigh-
May, IlJ1!2. '.
~ ed in the balance of justice, but the Iegality
LA:~RGE of their pretentions. To this alone then will

MORGAN &AL. I confine myself: The plaintiff's counsel in

sists that it is incumbent on the defendants to

shew conclusively the existence of the incum
brances: it has been shewn most conclusive

ly, that at one time they did exist; and the

plaintiff has attempted to shew that he has

removed them. The removal of an incum

brance, or mortgage, presupposes its anterior

existence; that then must be taken for grant
ed on all sides. Now, for the proof of its re

moval. The plaintiff produces, not any cer

tificate that the judgment creditor had been

satisfied; not even the certificate of the recor

der of mortgages, that the judicial mortgage

had been cancelled. There is no evidence

then of any kind that that incumbrance has

been removed. But a certificate of the re

corder ofmortgages is produced in evidence,

(not under seal) that the mOI·tgage on the
plantation in favor of A. Michel and his wife

for$55,000,h3d been reduced to $16,366 66{

cts, since the date of the sale to S. Packwood.

Without cavilling at the irregularity of this

certificate, it is admitted that it is prima facie
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evidence of the removal of the incumbrance; East'n District.
Jllay, 1822.

but it is no more: and can be gone into, as ~

II h h been zi LAFARGEwe as sewn to ave een given erroneous- V8.

ly; or OIl insufficient evidence, &-c. &c., as was MORGAN &; AT•.

solemnly settled by this court. 5 Martin,
625. Dreux vs. Ducournau. The defendant

shews by the records of the recorder, on what.

authority he had given this certificate. It

was solely all the certificate of a notary pub-

lic, that a person had appeared before him

and declared that he was the last holder of

the notes which Lafarge had given for the

purchase of the plantation from A. Mi-

chel and his wife; that the notes had been

paid, and therefore, that he had released the

mortgage. Now, in the first place, by what

law is a certificate of a notary proof of any

act passed before him? In the next place,

could the register, or a court ofjustice, take,

in any case, the certificate of a notary, instead

of the copy of the act itself? Would this

court, or any other court, notice the certifi-

cate of a notary, stating the contents, or pur-

port of an act passed before him? No; no-

thing but a certified copy of the act itself

would suffice; for the certificate of a judg-

ment is not sufficient; a copy must be shewn.
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East'n District. 2 Martin, 245. Kershaw vs. Collins. But
May 1822.
~ this is not all: had copies of the acts been
LAF:a~GE produced, what would the)' have proved?

MORGAN &AL. Not the actual payment of the incumbrance:

the only evidence, or certainly the best evi

deuce of it, should be in the hands of the

plaintiff: the notes themselves which had been

given and paraphed to identify them with the

sale. These notes, if ever paid, should be in
the hands of the plaintiff. But where are

they? He does not produce them; and the

only reason that can be assigned for it, is that
in fact he has never paid them. The very

point put in issue by the general denial and

other part of the pleadings, was payment

or not? On the plaintiff alleging it, was it,

therefore, incumbent to prove it. But in this
he has entirely failed, by not producing the

notes themselves. Another question natural

ly arises, in the absence of these notes; did

.11. Michel and his wife ever indorse or pass them

away? The plaintiff has proved that A. Mi
chel and his wife did negotiate a part of the

notes: but are they the notes which he alleges

he has paid off? The attempt to shew that

the incumbrance has been cancelled to a cer

tain. extent, is professedly made by virtue of
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the act ofthe legislature of 1817, pcge 60, sec. East'n District.
• May, 1822.

3. Without taking any of the various objec- ~
tious to the want of the fulfilment of the for- LAFARGE

rs.

mali ties of the act which might be made, such MORGAN & AL,

as the memorandum of the circumstance at the foot

of each of the notes, not being complied with,

unless the notes had been negotiated, as the 3d !:lec-

tion requires, such cancelling would be of no

avail, nor afford any security to a future pur-

chaser. Had these notes beer} obtained ille-

gally from A. Michel and his wife, no authori-

ty would be given to the holder of them to re-

lease the mortgage. All these objections, and

many others which might be made, was I not.

afraid of appearing captious, and of tiring the

patience of the court, should have been

removed by the plaintiff; since, if his al-

legations are true relative to the payment

of the notes, it was in his power.

But, independently of this incumbrance of

$55,000, retained by the act of sale from A.

Michel and his wife, to the plaintiff, which, I

think, it has been shewn, has not been legally

and duly cancelled, so as to authorise the

court to support this action; there is another

incumbrance on the plantation, that arising

from the marriage contract ofMadame Michel,
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East'n District. A copy of the marriage contract between
May, 1822.
~ Madame Michel and her husband, and evi-
LA~,;.RGE deuce of the payment of her dot, to her

MORGAN &AL. husband, was produced. To destroy the ef

fect of this, the plaintiff's counsel have taken

two grounds; Ist, that the marriage contract

can have no avail against third persons, be

cause no proof has been given that it has been
registered agreeably to the provisions of -the

act of 1813, (1 Martin's Digest, 700,) and 2d,
because Madame Michel made a formal and

effectual renunciation of all her rights against
the plantation, when sold by herself and hus

band, to J. Lafarge. Let us examine these

grounds in order. 1st, The marriage con

tract is null, says the plaintiff because no proof

has been shewn that it has been recorded.
According to the Spanish laws in force at the

time the contract was made, (.11. D. 1808,)

Madame Michel has a tacit mortgage on all

the estate of her husband, for the restitution

of her dowry. Part. 5, 13, 23. And this ex
tends not only to the property in his posses
sion, but to that which he sold subsequently

to the receipt of the dowry. 6 Martin, 688;

3 Martin, 390, Casson vs. Blanque. Such was

the effect of the contract when passed. Could
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any legislature subsequently, without violat- East'n District.
May, 1822.

ing the obligation of the contract, say that it .....,....~

should not have its former effect, unless one LA~,~.RGE

of the parties should record it? Plainly not: MORGAN & AI,.

such law would be unconstitutional. But,2d,

it is said Madame Michel renounced those
rights, by the act of sale. Let us see then,
jf that renunciation is in form and valid. I
say it is not. It is a general renunciation,

without reference to anyparticularlaw, which
is bad. 1 Martin, 281: 2 Colom, 141. The re
nunciation, moreover, is not valid for want of

the oath required by the Spanish law. 2 Co·

[om, 141; Seguenza, 68, n, 13, idem. 69, n: 17,

2 Febrero (edt. 18H~,) 97, n. 121. And it is not
sufficient that the oath should be put in the

act, but it must have been actually adminis-
tered. 2 Fcbrero, 96, n. 120. And the notary

should certify the fact. Ibid. As Madame
Michel, also appeared in this act as surety
for her husband, a special renunciation of the
618t law of Toro, was requisite for its validity.

Since the Spanish law, when not repealed by

the acts of our legislature, is in full force, the
court is bound to pronounce that an act with-
out these formalities is not valid. These re-

quisites were not introduced from the canon
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East'n District. law; but are as much a part of the Spanish
May, 11ft'.!.
~ law, as any part of the Partidas. In every
LA~~.RGE contract where married women are parties,

~IORGAN&AL. correct notaries always complied with them,

more particularly with the formality of the

oath. I conclude then, that Madame Michel

has never renounced, in due form of law, the

tacit mortgage which she held on this planta

tion for her dotal rights. The marriage con
tract makes all the future estate of Madame

Michel dotal; the property therefore, inher
ited from her father, since her marriage, and

alienated in part to Lafarge was dotal, and

not paraphernal property, as is stated in the

act of sale. For the amount then of the

money brought in marriage, III 11,000, and for

the amount of the property, alienated S15,000.

Madame Michel can exercise her right of

mortgage, on the estate purchased by the

plaintiff, and now in the possession of S. Pack

wood. Or Madame Michel may demand a

restoration of the specific dotal property
alienated.

It is worthy of remark, that the plaintiff'

undertook to have the mortgages on this plan

tation cancelled, before he could demand

$55,000 of the purchase money: it is for him
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then dearly and satisfactorily to establish be- Enst'n District.
. oVa!!, lU'22.

yond doubt, that the incumbrances have been ~.'___

removed. It is fOl' the plaiutiff to show the LA~~~GE

very notes which he alleges he has pn1,1; to !\fORGAN & AT"

prove that they have been llegoci:,t<'d, if he

has paid them to a:lY other per;;ons than the

mortgagc<'s; and to give S. Packwood the

evideur-e eHectually to resist allY demand

which might be made by Madame Michel:

with the evidence HOW on record, what de-

fouce could Packwood make against an ac-

tion on the mortgage for 855.000. by A. Mi-

chel aud his wifo ? For all that this court

has seen, the notes, or a greater part of them,

may yet be in the hands of Madame Michel

and her husbnud : certainly, no proof of their

payment has been made. \Vithout the notes,

and with nothing but the certificate of the no-

tary in our hauds, what kind of defence

would Packwood make f Nom' at all; jlldg-

meut would be rendered agaiIJst hip} ill spite

of all of tho certificates spread on the record.

And with the know lege of the dotal rights of

Madame Michel, Lrought home both to La-

farge and Packwood, what defence could be

set up Oil the grollnd that the marriage con-

tract was not recorded? Let the answer be

VOL. X~ 62
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East'n District. taken from the decision of this court, in the
May, 18~Z.

~ case of Casson vs. Blanque, 3 Martin, 390-3.

LA~,~.RGE Or if a decision should be given in the suit
MORUAN l:l.AL. now pending, of Lnfm:ge vs. Alichcl and his

'/l-'ife, in favour of the defendants, and recog

nising the right of Madame Michel, to claim

on the mortgage of $55,000, what would be

the situation of Packwood? A judgment in

the present action would not shield him: for,

though Packwood, in his answer, has called

Madame Michel in to defend the suit, she has

not thought proper to make any appearance;
and lIO judgment by default could be taken

against her, as has lately been contended, be

cause a copy of the petition and citation, in

the French language, has not been served on

her; and because no judgment by default can
be taken where the subject in controversy is

laid.

Without insisting on the written agreement

to cause the different mortgages on this plan

tation to be raised, the principles of law. here

tofore quoted, shew that Packwood could not

be compelled to pay the purchase money. if

suit \\ as now brought against him 01) the con

tract of sale. The danger of trouble and

eviction is greater in the present instance,
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than ill that of Duplantier vs. Piuman; 3 Martin, East'n District.
• - • May, 182'2.

236. In that case, a small portion of a lot In the ""'~

faubourg was sold, and the remainder of the LA~.;RGE

estate was in the possession of Duplantier to MORGAN & AT,.

satisfy the mortgage; here, the whole of the

estate is alienated. Here too, we shew the

actual insolvency of A. Michel, by making his

biian, filed subsequently to the institution of
this suit, a part of the statement of facts.-

After a fair consideration of all the facts at-

tending this suit, can the court gi\'e assent to

the assertion of the plaintiff's counsel, that an

iniquitous scheme has been meditated against

the vendor of this estate, to obtain possession

of it, and at the same time to retain a large

portion of the purchase money? The pur-

chaser has already paid $50,000, on this es-

tate; can it then be supposed that it could

be any object to him to hinder the circulation

of the notes for $55,000, not due for years

yet? Or that the endorser, G. Dorsey, could

have any interest in such a scheme? Is not·

the reverse of the picture drawn by the plain-

tiff's counsel, a true representation of the

transaction? Is it not apparent that Lafarge
wishes to get these notes without performing

what the purchaser intended to oblige him to
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East'n District. do, before he would consent to give them up r
May, 18'2'2.
~ If nothing more was to be done by thf' plain-

L~F~RGE tiff than to get his friends to go before a no-
1'S '-- '--

'\IORGAN &AL. tary, and make a declaration, and thereon

obtain a certificate, which should raise the

mortgages, why give security to the amount of

$.'15.000, that it should be done? All this

might have been accomplished in the course

of a few hours. No; Lafarge wished to avoid

a decision in the suit he had brought against

Madame Michel and her husband, to raise the

mortgage. He was then afraid of the judg

ment, which he knew would he pronounced

Oil it; and therefore, down to the present day,

he permits the suit to remain pending. J.
Lafarge appears to he no novice ill land spe

culations: on this rocord , we have proof, that

he heretofore sold a large tract of land, in

the state of New-York ; and the purchaser

has instituted an attachment suit against him,

and actually attuched to the amount of twen

ty-five thousand dollars, of the notes of Pack

wood, to indemnify him against a defect in the

plaiatiff's title. That suit too, is now pend

ing, and forms a part of the statement of facts;

(see the record of Ruggles vs. Lafarge, filed

on the same day the present suit was iusti

tuted.)
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One ground of damages alleged by Laforge, East'n Distnct.
. h h '" -"(Jay, 1:W'.!.
IS t at e h8.S heen hindered from gomg to '-Jf1""~

France by the refusal to zive up these notes' LAFARGE
~ b , rs,

110 evidence has been shewn that he has suf- }10RGAN& AT.

fered any damage, in consequence of the dis

appointment. His former P"duel', at home,

does 110t appear to have placed much confi-

dence in his return, as on the record, we have

an attachment against these notes by him, to

the amount of about S8~OOO; (see the record

of the suit, JV. D. Patterson vs. Lafarge.) The

institution of these two attachments was urgl'd

before the jury, ns a cOIISCfluf'l1ce of the de-

Iendnnts' refusal to give up the notes, It has

not been urged here, because this tribunal

would perceive that the argument might be

rather used against the plaintiff. To sum up

the argument; the depositories are not liable

in this suit, for damages , if any had been

proved; all that could be obtained against

them, would be the restoration of the notes;

and the verdict of the jury, for damages could

not authorise the court to form a decree, but

barely to enter up judgment for the amount.

The remedy has been mistaken by the plain-

tiff; Packwood, the real person interested, and

for whose benefit and security the agreemenr
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Errst'n District, of deposit was made, should have been sued;
.,wuy, 1);-2'2.
~ but even now, ample reasons have been shewn

LAF,~~GE by him why these notes should be retained in
MQRGAN& AL, the hands of the conventional sequestrators,

for his security against trouble and eviction,

from the mortgages and claims existing against
the plantation at the time of purchase; mort

gage;; which have not been legally proved to

be cancelled; claims which it is evident may

be successfully urged, for aught that has yet

appeared, and which at this moment are
the subject of litigation, Should the matter

appear merely doubtful, the defendants, who

seek a shield from damages, should be absolv

ed, rather than be exposed to a double loss.

In pari causa damno magis guam lucro consulendum.

But when the court weighs deliberately the

testimony, the scales of justice, it is confi

dently believed, will not find the defendants

wanting.

Liln'ngston, for the plaintiff. The want of

title appears only in the answer of Packwood ;

he says he directed the defendant, Morgan, to

keep the notes, inasmuch as the mortgages

have not been raised, nor the title thereto render

Nt complete; but as no other defect in the titlehas
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been even suggested in argument, than the East'n District.
May, IB~2.

pretended incumbrances, I shall take notice ~

of this defence, only to shew the pre-determi- LA:,~.RGE

nation of the defendants in this cause, no mat- MORGAN &AI

tel' on what unfounded pretence, to deprive

the plaintiff of his property.

It is alleged that there were other incum

brances on the property besides those recited

in the deed, and that the defendants were di

rected by Packwood not to deliver the notes

until those incumbrances were removed.

On this subject it is worthy of remark, that

this defence never occurred to the defen

dants at the time they chose to break their en

g~gement, nor for a long time after. After the

plaintiff had incurred considerable expense,

ar.d made great sacrifices to pay offthe notes,

he procured the certificate of the proper offi

cer, and presented it to the defendants as evi

dence that he had complied with the condi

tion on which he was to recover a large por

tion of the notes. To his utter astonishment.

they refused to comply. To give more form

and solemnity to the transaction, and to make

them record their reasons for this e xtraordina

r) conduct, he sent his papers by a notary au-
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East'n District. thorised to recover his notes. The demand
May IOc)()

....,:.,;.:;:; was made; and then, if ever we should ex-

L'\~.;.RGE pect to hear the true reason why they were
.\TORGAN & AI.. detained, let us listcn to it. They say'; that

the mortgages having been granted to Albin

Michel and his wife, they were not satisfied

with the releases granted by the holders of

the notes, hut required that the same should

he released by Albin Michel and his wife, and

that they would not give up possession of thc

notes in their obligation specified, or of any

part of them, until the incumbrances granted

by John Lafarge ill his act of pu rchase of said

plantation, should have been raised hy 1\1

bill Michel and his wife." Here then we have

the original awl only grolllld for the refusal,

not a word of any other iucurnbrauce but that

created by J ohu Latill'ge in his act of pur

chase; not a syllable of allY objection but to

the mode of cancelliug the mortga~e by the

holders of the notes.

Even when the answer is filed, not a sillgh'

other iucurnbrauce is distinctly referred to.

But the answer to the petition gradually en

larges the ground taken ill the answer to the

notary. That answer, we have seen, goes be-
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yond the contract, by saying, that although East'n District.
May, 1822.

the mortgage was cancelled by the holders of ~

h h ld . I th LAFARGEt e notes, t ey wou not gIve up t rose ey vs.

held, until Michel and his wife had also can- MORGAN & AT.

celled it. In the answer to the petition they

advance another step-the mortgages must be

released to the satisfaction of Packwood, and

he must authorise them to give them up.
It is uot until the hearing, that after full re

flection, we are informed, that neither the an

swer in the protest nor the answer on record,
contains the true reasons of the refusal. It is

not until then, that we hear of a tacit mortgage

of Mrs. Albin Michel, for her dotal and para

phernal rights; and of the defendants' duty to
retain the notes, until these and all other in

cumbrances, they may please to dream of, are

released.

I ask the court to consider these circum-
~stances, aud determine whether this change

of ground is not strong proof that they found

uutenable that which they had at first occu

pied. Whether truth can consist in such va

riety: It is proverbially single: error. on the
contrary, is infinite. A single good reason is

worth a dozen bad ones, aud better than a

VOL.X~ 63
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Ha81'n District. thousand of such as are inconsistent with each
May, 1822. I
~ other.
LAFARGE The defendants, for a reason I shall state,

l'S.

,\IORGAN & AL. wanted to keep the notes out of circulation:

having no good reason at hand, they thought

of a bad excuse for doing so, and wishing to

strengthen it, every effort made it worse.

Let us return, however, to the ground

which they thought of last, and on whieh they
seem to place the greatest reliance, viz. that

there are other incumbrances existing on the

land besides those created by the plaintiff.
The incumbrance pretended, is that of

Madame Michel. To support it, they shew

that she had, on her marriage, property to the

amount which she brought in dower, and

some paraphernal property to the amount of v.

But is this enough? For aught that

appears to the court, Madame Michel may~

at this day, have all the property which she

had at the day of her marriage, or at any time

siuce ; and this idea is strengthened by the
circumstance that Madame Michel has been

made a party to this suit, and has not either

then, or at any other time, ever said that she

had any such claim. The burthen here is on

the defendant. He must shew that the incum-
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brance exists: he must convince the court East'n District.

I if i , " , ifi ' t: }' TI May, 1822,t rat 1 it exist, It IS a justi cation ror 11m, ie ~

wife has a mortgage, not for what she brought LA~,~RGE

in marriage, but for that part of it which she MORGAN & Af

loses by her husband's default. She cannot

keep the property and the mortgage both. As
she has never made any claim, as she is silent,

even when judicially called on ; the legal pre-

sumption is. that she has retained her proper-
ty, or is satisfied to look to the rest of her hus-

band's estate for what is wanting , and the

truth is, that she has such security, and that

we have furnished it; for, with the money we

paid for the plantation, the property at the

bayou was purchased, which is in Michel's
bilan.

But whatever may have been the situation

of the property, that lady had a better reason

for waving her claims.-She had, by a so
lemn act, with a full knowlege of her rights,

renounced them; and it iPpears to me, that

the defendants are making a most unwarant

able use of her name, when they employ it to

screen themselves from the consequences of

their breach of contract, by supposing that she

could be guilty of entrapping the plaintiff into

contract, under a feigned release, to receive
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East'n District. his money, and then ruin him by an enforce
May, 18.2.2.
~ ment of her claims: they ought to have pro-

LAF:s~GE duced the clearest evidence, that she intend-
MORGAN & AL. ed to do this, before a conduct so odious can

be presumed, and on the part of a lady of the

highest respectability.

The renunciation is attacked on the autho

rity of Beauregard vs. Piernas, 1 Martin, 281 ;

but no two cases can be more different; the

court there determine, that from what was

certified by the notary, it appeared that he

was himself ignorant of the law which the
wife was made to renounce. She only renounc

ed all the laws of Toro in her favor, 'without

shewing that she knew what particular ad

vantage she renounced. Here I think there

can be no doubt, from the attestation of the
notary, that the wife was fully informed of all

her rights, and deliberately renounced them.

I make no answer to the argument drawn

from the canon la~ to shew the necessity of
an oath to bind the renunciation.

Even this renunciation was not necessary,

inasmuch as there was no lien, the mortgage

having never been recorded.

But is it enough for the defendant to shew

that a tacit mortgage once existed, and if he
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do, must the plaintift: at his peril. prove that it East'n District.
Nay, 1322.

has been cancelled? I apprehend not. When ~

a purchaser bargains for an estate, it is natu- LA:~.RGE

ral that he should make these inquiries, and MORGAN &u.

satisfy himself as to every doubt in the title.

But after he has purchased, if he wishes to

avail himself in any way of an incumbrance

he may discover, his situation is then chang-

ed; he must shew clearly, not only that it

once did, but that it still does exist; other-

wise, no seller would be safe; every buyer

could, under this pretence, avoid the payment

of the price; no property scarcely, even in

this new country, has passed through less than

ten or twelve hands, since the first grant.-

The tacit mortgages of wives and minors, may

be preserved by absences, and repeated oc-

currences of minority, for an hundred years;

the purchaser then has nothing to do in order

to avoid his payment, but to shew that some

sixty or seventy years since, the great-grand-

mother of the vendor, and his minor wards of

the grandfather had a tacit mortgage, and call

on the seller to produce evidence that they

have been cancelled; and all this, although

before the purchase, he was perfectly appris-

ed of every link in the title.
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East'n District. To look no further than the present case,
May,1822. •
'-JI'"'~ It appears that this plantation was bought by
LA~s\RGE Michel, from the syndics of John Blanque;

MORGAN &.AL. his wife must have had claims; she is known

to have brought her husband a large fortune.

S. Packwood, therefore would be justified in
putting Lafarge to a suit, and force him to

prove judicially that Made. Blanque was paid,
although that lady never made any claim; al~

though Packwood was apprised of all the cir
cumstances at the time of the sale.

Again, before Blanque, it belonged to John
Gravier. I will not detain the court by detail
ing all the inquiries which this name, so well
known in the temple of Themis, would give

rise to. But I conclude, that even if we were
contending with Packwood, which we arc
not, the court would say to him, if he used
any such pretence to delay his payments

Sir, your defence is not just; you knew when

you bought this property, that Madame Mi

chel, Madame Blanque, and the wives of all
the other proprietors, through whose hands it
has passed, had once a tacit mortgage on the

property; if you thought there was risk in
buying land, at the uncertainty of the release

oftheir claims, you should either have abstain-
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ed from making the purchase, or have appris- East'n District.

d L f .. May, 1822.
e a arge that you would not pay him till he ~

Produced evidence of the release; or at any LAFARGE
t'S

rate, you should have returned the property MORGAN & AT.

if you were not satisfied with the title. You

keep his plantation, you receive the profits,

and you retain the price; this is unjus,t, and

looks like something worse, unless you prove
that you are in real danger. Shew that one or

both of these ladies claim something from the

land. Shew that they have menaced with a

suit, or at least that they have said, they have

a claim. But you have done neither. You
have shewn the very reverse; for JOU have
judicially called on Madame Michel, and she

has told you, by suffering a default, that you

had no right to doubt her honor, or to injure

her by the supposition, that she would gain-
say her solemn renunciation.

Such, it appears to me, would be the lan
guage of the court to Packwood. But what

will they say to the defendants, who are

strangers to the contract of sale, and who

must be judged by the terms of the agree
ment which they have entered into?

That agreement is precise. It is a receipt

for the notes, and a promise to return them on
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East'n District. a certain condition. If that condition has
.Yay, IS:!Z.
~ been complied with, they are liable to our ac-
LAFARGE" if'i h h h b h'

!'S. bon; I It as not, t en we ave roug t It
l\IORGAN & AL. • h d I . bWIt out cause, an our comp aint must e

dismissed. The condition is, that "the notes

are not to be returned until the mortgages on

the said plantation, are raised by the said 1...a

farge," and when the mortgages are raised,

the notes to be returned to Lafarge; but the

notes to be returned in proportion as the

mortgages are raised. So that no more in

amount is to be retained, than remains of the

mortgage uncancelled :-

The first inquiry is-what mortgage ?
The defendant now says, (though I think that

is shewn to be an after thought, and not like

other second thoughts, the best) he now says,

the tacit mortgage of Madame Michel; but

as I trust we have shewn there is no such

mortgage; this would be a sufficient answer.

The defendants' counsel says, that it was

intended to include the mortgage of Madame

Michel, by- the general words of the receipt.

Whatever may have been the intent of the

gentleman who drew the instrument, I will un

dertake to prove to demonstration, that the

instrument itself will not admit of this con-
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struction, and that neither J. Lafarge nor G. East'n District.
May, 1822.

Dorsey understood it so. In the deed to ~
. d LAFARGEPackwood, two mortgages are mentione ; one t'8.

f fif fi h d d II th th f ~\rORGAN & AT..o ty- ve t ousan 0 aI'S, coer 0 one

thousand dollars (a judicial mortgage) no-

thing is said about any guarantee against the

$55,000 conventional mortgage; most proba-

bly because it was understood that Lafarge

would deposit the notes to that amount. But,

the judicial mortgage he promises (not to take

up, but to warrant the purchaser against) and

with this warranty he appears to be content.

After the sale the defendants receive pre

cisely the amount of the conventional mort
gage, $55,000, and promise to return them

when the mortgages are raised by J. Lafarge.

They are to be returned in proportion as the

mortgages are raised: so that no more in

amount is to be retained, than remains of the

mortgage uncancelled. Now, from this phra

seology, two things result, both incompatible

with the idea that aIlY other than the mortga
ges recited in the deed were iIItended ; Jst, the

mortgage inteJ¥led in the receipt must be a

mortgage that can be cancelled; consequently
it must have been registered, or at least writ

ten-it can never apply to a tacit mortgage.

VOL.:n 64
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:h:ast'n District, You may release such a mortgage; but, no
May, 1822,
~~ thing that is not written can be cancelled.
LAF~:'HE Secondly-the mortgage intended by the

MQRllAN & AI", receipt must be one equal in amount to 55,000

dollars; because it is stipulated that the notes,

which amount exactly to that sum, are to be

returned in proportion as the mortgages are
raised; ,,0 that no more is to be retained than

remains of the mortgage uncancelled. Now,

tho" if this was intended of mortgages to the
amount of 60,000 dollars, a proportion might
be established between the notes returned

and the monies paid on the mortgages; yet

the remaining part of the obligation cannot

apply to any other than the proven mortgage
of 55,000 dollars. There must be no more

retained than remains due, after the payment
of part of the mortgage. This is possible, if

they intended the mortgage of 55,000 dollars;

it is impossible they meant any other: for in

stance, suppose Madame Michel's tacit mort

gage to amount to :~5,000 dollars; the mort
gage recited in the deed to 55,000 dollars, here

we have an aggregate of 890,0If' Lafarge, in

pursuance of the receipt, pays $:~O,OOO: the

defendants must then deliver him notes to an

amount equal to the proportion which his pay-
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ment bears to $90,000, the whole sum due, Easr'n District.
May, 1822.

that is to say, one-third. They must give him ~
$18,33:3, which is the 3d of$55,000; but by the LA:~.RGE

terms of the receipt, they are to retain the a- MORGAN & AI"

mount that remains of the mortgage uncancel-
led. But there remains of the mortgage can-

celled on this coustruction, $60,000: there-

fore, out of $5.5,000, they are to give $ 18,333,

and to retain $60,000. It is demonstrated.

therefore, that by the terms of this agreement.

the parties could have contemplated only the

mortgage of 5.5,000 dollars. If it be objected

that the plural " mortgages" arc used, I an-
swer, that the last time, it is used in the singu-

lar only; and that as there must be an inaccu-

racy in one or the other, because they cannot

both agree, we may as well suppose the inac-

curacy to have taken place in the first in-

stance, as in the last.
Should it be further said, that there were

actually two mortgages, I answer, that the ju

dicial one for 1000 dollars is specially warran

ted against, which is not the case with the

55,000 dollars; and therefore, it would seem

that no deposit was intended to secure the

purchaser against that. In addition to this,

we may reasonably suppose that the purchaser
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East'n District. would take a deposit of 55,000 dollars, and
;hla!f, 1H22.
""'~ the seller's guarantee of 1000, for a sum of
LA:~.RGE 56,000 dollars; but not that he would take

.MORGAN & AL. that deposit for more than 80,000 dollars,

without even an express guarantee for the sur

plus.

The plain, express, unequivocal meaning of

the receipt is, that the mortgage to be cancel

led was the mortgage of 55,000 dollars. Did
the parties understand it differently? Not

Lafarge most certainly; he could never have

consented to suffer so large a sum to remain
in the hands of the defendants. until he could

perform the impossible task of cancelling

mortgages which never existed, and of pro

ducing proof that all the wives of the different

proprietors through whose hands the land had

passed for the last century, had released their

tacit mortgages. He never could have intend

ed to put it in the power of the defendants

to retain his property forever. For, that is

their construction of the engagement. In their
answer they say that they will keep them un
til the mortgage is released to the satisfac

tion of Packwood, and he shall authorise them

to deliver them. Their engagement then is

to be fulfilled, not when justice and their own
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promise require, but when Packwood pleases. East'n District.
Nay, tB'i'i.

This answer is drawn by the counsel who ~~

d LAFARGErew the agreement, and we are to suppose 1'8.

h· . b if h MORGAN & AL.must express IS construction : ut I e ex-

plained it to Lafarge, in this sense, before he

took it, he must have been a mad man to de-
liver the notes-if he did not so explain it,

neither Lafarge, nor any other man could ima-

gine that it contained so different a contract
from that which the plain meaning of its

words expressed. Lafarge then, whose ob-
ject it was in selling his property to get

possession of the price, certainly never un-

derstood it, as the defendants' counsel now

does. Did the defendants themselves under-

stand it so? Most demonstrably not. First.

because the plain import is different, and

when another intent is alleged, the strongest

circumstances must be shewn (even if the
rules of law would admit such proof) to prove

it; but here all circumstances are directly op-

posed to it. What answer do they give, when

called on by the notary? One totally incon-

sistent with the construction now contended

for, They formed their objection solely on the

circumstance that the release of the mortgage

was made by the holders of the notes, and
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East'n District. not hy Michel and his wife, and s::IY that they
.Way, W'22.
~""" will not give up the notes, until (that is to S::lY,
LA:':.'WE that they will do it then) the mortg-age grant-

1foRCAN &AL. ed by Lafarge, in his act of purchase, should

have heen raised by A. Michel and his wife.

Is it possible more unequivocally to express
a construction of the contract, more directly

at war with that which their counsel makes

them give in their answer, and with that which

he makes for them on the trial; they will give
up the notes, when Albin Michel and his wife

shall cancel the mortg-age given by Lafarge ;
and yet, in their construction, they were to

keep them until all the tacit mortgages what

ever, should be released, till Packwood should

be satisfied! Till Packwood should authorise

them ! No, certainly not; your first objection
is a very bad one; and I shall shew it to be a

very frivolous one; a bare pretext to keep your

own name from circulating on the notes;-your

first, your only objection, was that the release

was not executed by the mortgagee, although
you acknowleged (and I pray the court to

remark this) you acknowleged, though you

now affect to doubt it, that the releases were

executed by the holders of the notes. J refer
for proof of this, to the answer to the notary.
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You never thought of the tacit mortgage as a East'll District•
.May,18:22.

defence, until after you found the stranger ~
Id bmi . . . '1 LAFARGEwou not su mit to unposition-c-unti you cs

f d ' d f MORGAN & AT"oun an account was reqUIre 0 your con-

duct-and that a great commercial name

could not keep you from a judicial investi

gation; then indeed professional talent was

called to your aid, and its ingenuity furnished

you with the two additional excuses; the ne

cessity of Packwood's consent, and the tacit

mortgages; but I repeat, and I think I may

now do it without fear of contradiction, that
the mortgage mentioned in the receipt.did not,

by the terms of thc instrument itself, extend

beyond the mortgage made by Lafarge, to
Michel and his wife, for the 55,000 dollars;

and that such was explicitly the meaning of

both parties to the contract.

If such be the case, we have only to en

quire whether that mortgage has been can

celled, so as to leave only a few dollars still

due.
Of this, we produced the highest evidence

the nature of the case was susceptible of; the

certificate of the register, stating that fact.
But it is said this certificate is fouuded on

improper testimony, and that although the
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East'n District. register has certified that there is no mort
May, 1322.
~ gage beyond the sum specified, he was not
LAFARGE t a : doi '1 h h d hva. warran e III omg so, unti eat e re-

MORGAN&AL'1 f h .. I Nowv ifease 0 t e orrgina mortgagee. ow, I we

are to take the plain words of our statutes

for our guide, it must follow not only that the
mode we have adopted of procuring the re

lease of the mortgage is valid, but also that

it is the only legal mode of effecting it.

It appears by the sale, that the mortgage in

question for 55,000 dollars, was for the secur
ing the payment of that sum, for which pro
missory notes had been given and marked

ne varietur; it appears that these promissory

notes had been transferred by the mortgagee,

and were in the hands of several holders.

Now, who does the defendant want to release

the mortgage? Why, truly the mortgagee, a
person who had no interest whatever in the

debt. One who, if he had done it, would have

been guilty of fraud. The moment he passed

the notes, that moment the holder became

subrogated to all his rights in the mortgage to
the amount of the notes, and the mortgagee

had no more right to cancel it, than a stranger.

Equity would have inforced this, without any

positive law; but our legislature wisely took
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away any doubt on the subject, by passing F.ast'n District.
May, 1822.

the act of 4th February, 18) 7, by the 3d sec- ....,.....~

tion of which it is enacted, that the bearers LAFARGE
1'9.

of promissory notes, secured by mortgage, MORGAN & AT ..

may, on receiving payment, cancel the mort-
gage to the amount of the notes they hold.-

In this case the notes having been passed, the

holders of them appeared before the notary,
and acknowleged satisfaction, of which the

notary gave a certificate, and the register call-

celled the mortgage. If any thing can be

more strictly conformable to law, I have not

the ingenuity to discover it. The case in 5

Martin, 625, DTCllX vs. Ducournau, has been
cited as supporting the defendants' argument:

but nothing is more fatal to it; the certificate

of the register was there declared not to be

conclusive. 'Vhy? Because it was given on an
order obtained in a suit to which the person
really interested, was not a party, although the

party apparently interested was. Now, in this

case, the pad)' really interested, the holders

of the notes gave the release; and the defen-

dants contend, that it ought to have been

given by the perRon only apparently interest-

ed, viz. the mortgagee.

I make no further remark on the objections

VOL. XI. 65
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Easr'n District. to the form of the releases granted by the
May, 1822.
~ holders of the notes, than a reference to the
LA~,~.RGE Civil Code, 466, art. 64, by which it appears

MORGAN & At. that all that is requisite for the cancelling of

a mortgage, is "the consent of the parties
concerned, or having the necessary capacity
for that purpose;" now, here the holders were
the only parties concerned, and the act gave
them the necessary capacity.

The delivery of a copy of the act of release
is not made necessary; that provision is made
by another article, and applies to the deeds
and mortgages.

But if there were any irregularity, by what
possible reasoning could it be made to avail

the defendants, unless they shew that the
mortgage still subsists? But there is no such
irregularity; they know the mortgage does
not exist. They knew it when they refused
to comply with their solemn engagement, and
they are bound to pay us the damages we have
incurred.

This is the last enquiry-and we were pre
sented on the hearing with an assertion on this

head, which I confess, made me smile. We

were told that this was a deposit, and that the'
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depository was liable to no damage, in case East'n District.
May, H!22.

he broke his contract: all that. could be reco- ~~
vered was the thing deposited. W"e were not LA:~.RGE

only told this gravely, but I was rebuked for MORGAN &.u"

a look of incredulity, with more politeness

than I believe my involuntary expression of

countenance deserved. We were assu red,

that strange as it might appear, such, notwith-
standing, was the law, and witnesses from all

countries, and of all ages, were called to con-

firm the assertion. .Ilccursius and Ferrari from

Italy; Aljonso the learned, and his commen-

tator Gregorio, came like the knight and his

squire, from Spain. Pothier and D'Espeisses

poured out the treasures of their Gallic lore,

and Justinian, with his sages from Byzantium,

brought up the rear. Each gave his testimo-

ny in his own language, and considering the

number of the witnesses, it must be confessed
there was a marvellous coincidence in their
evidence; they all, without exception, decla-

red, that the depository was bound to restore

the thing deposited when he should be called

on; but, though I listened very attentively, I

could hear none' of them utter the legal heresy

they were called to teach-that, though a man,

who made an ordinary promise, should pay
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East'n District. damages for the breach of it, yet he who un
May 1822•
....,:~ dertook the sacred trust of a depository, might
LAFARGE violate it with impunity. A man entrusted

VB.

MORGA.N & A.L. with another's whole fortune, in promissory

notes, or merchandize, or any other effects, (I

think the gentleman did except money) might
refuse to deliver it when called on; or when

forced to a suit, he, the owner, can recover

nothing but the deposit; and the faithless

wretch who has deceived him is liable to no
penalty, iff recollect right, for the reason is the
same, not even to costs. Nay, further, that if

the depository chooses to transfer the deposit
to another of his own choosing, who loses or

wastes it, all he can be called on for is to give

the unfortunate owner a power to sue for his

property. This last ingenious inference is
drawn from the Dig. 16, 3, 16, and J think

solely founded on too incorrect terms. The

original is eaienus eum teneri, and this is cer

tainly affirmation that he shall be liable so

far; but there are no words of limitation to

shew that he shall be held no further liable.
The case I think supposes that the first depo

sitory had, by the terms of the deposit, a right

to transfer it, and that he did it in good faith.

But certainly, if trusting in a man's honesty, I



OF THE STATE OF LOUISIANA. 517

deposit my property with him, and he, with East'n District.
Jl1ay, 1BZZ,

gross npglect, gives it to a man of 110 respon- ~~
ibili he i h I' hI 'fh h d b LAFARGES] I ity, e is as muc ra e as I e a een '-8

'It f th ion hi If. MORGAN & AL.gm yo e couversion nnse .
However the law be in this case (and I

confess both Bulat and Rodriguez coincide in

their translations, though the gloss of Godfrey

does not agree with them) however, this may

be, the law I think is clear from a view of

the whole title of the Digest referred to by the
defendants, that where there is no fraud, there

the depository is bound only to restore the de

posit, and not even that when it is lost. But
wherever there is fraud, he is bound for dama
ges; and that a refusal to deliver the deposit,

is considered as fraud, if it be in the defen

dant's possession, particularly from the follow

ing law of that title, Dig. 16, 3, 13, sec. 1. liv. 1,

sec. 15, 16, 20, 22.

But all this learning on the subject of de
posits with which the defence is interlined,

is perfectly inapplicable. This is not such a
deposit as the authorities relate to; and if it

were, he is bound to restore it, unless the per

son who claims an interest should have made

an attachment, or a legal opposition to the de
livery. Civil Code, 4B. art. 25,
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East'n District. This is a special undertaking. by which the
May, 18..:2.
~ person making it must be bound. He has
LH IRGE made his own law. He undertakes to deli-

L'8.

M<Hl-GAN&: AL. vel' up the notes when a certain condition

shall be performed. We have shewn clearly
that this condition was performed; that we of

fered legal evidence of that; we made the
demand, and apprised the party by a notarial

demand. of the damages we should suffer ifhe
delayed the delivery. He refused to comply,
and by every rule oflaw he is liable to pay us
those damages. The law on this subject is
most clearly with us, and the evidence justifies

the amount of damages. The cause was heard

before a most respectable jury, chosen by the

parties. and if the court think we are entitled

to recover at all, they will not, I think, inter
fere with an assessment made by men every

way qualified for the task, and who performed
it after a full hearing.

PeRTER, J. delivered the opmIOn of the
court. The plaintiff sold on the 26th March,
1820, to Samuel Packwood, a plantation and
slaves, for the sum of 110,000 dollars: 25,000

dollars of which was paid in cash. and for the
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balance, notes were given, indorsed by Green- East'n Disrncr•
.'day, 1822.

berry Dorsey. The act of sale contained; a ~
warranty of all debts, gifts, mortgages, evic- LA~~RGE

tions, alienations, and other incumbrances MORGAN & AL.

whatever i-a declaration of the vendor, that

according to the certificate of the register of
mortgages, the land and twenty-nine of the

negroes were hypothecated in favor of Al-
bin Michel, for securing the sum of 55,000

dollars; and that he had paid 22,&66 dollars

66 cents, in discharge of it. Mention is also

made of another mortgage resulting from a
judgment. for the sum of 1021 dollars 87 cents.

By an instrument of the same date with

the deed of conveyance just stated, the de
feudants, Morgan, Dorsey & Co., ackuow
leged to have received of .. J. Lafarge the

notes of S. Packwood, indorsed by G. Dorsey,

to the amount of 55,000 dollars, being part
of the notes mentioned in the bill of sale of
plantation, sold by Lafarge, to S. Packwood,

held until the mortgages on said plantation

are raised hy said Lafarge, and when the said

mortgages are raised, the notes to be return
ed to Lafarge. But the notes to be returned

in proportion as the mortgages are raised, so
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East'n District. that no more in amount is to be retained than
May 18'22
~ remains of the mortgage uncancelled."
LA~:'RGE On the 31st of the same month, the plain-

l\IORGAN & AL. tiff presented to the defendants a certificate

from the register of mortgages, dated thai

day, which stated that the mortgage granted

by John Lafarge, to Albin Michel and Mar

guerite Cabaret, his wife, by an act passed

21st May, 1819, for the sum of 55,000 dollars
was red uced to $16,366 66 cents; and de
manded of them, that the notes placed in their

hands, should be delivered up in the propor

tion that the mortgage had been diminished.

To this application, they replied, " that they

were not satisfied with the releases granted

by the holders of the notes secured by said

mortgage, but required that the same should
be released by Michel and his wife, and that

they would not give up possession of the notes

or obligations until the incumbrances granted

by Lafarge, in his act of purchase should be

raised by those persons."

On the IOth of April following, this action
was instituted in which the petitioner demands

that the defendants be decreed to give up all

the notes placed in their hands, except the

sum of 16,366 dollars 66 cents; and that they



OF THE STATE OF LOUISIANA. 521

be condemned to pay him 10,000 dollars, the East'n District.
Nay, 1822.

damages he has sustained by their breach of ~
contract. LAFARGE

us,

The defendants answered.-Admitting; MORGAN & .u.

the deposit for the purposes averred in the

receipt: averring, that they were ready to

hand over the notes whenever authorised by

Packwood, and had always been willing to

do so-that Packwood had instructed them

there existed on the plantation divers mortga-

ges, particularly one in favor of Albin Michel

and his wife, and had forbidden them to deli-

ver up the notes to the plaintiff.

That attachments had been levied on these

notes; one at the suit of Samuel Ruggles for

25,000 dollars, and the other at that of 'ViI·

liam D. Patterson for 6,666 dollars, 66 cents;

and they prayed that S. Packwood, and A.

Michel and wife, should be made parties, and

that if damages were awarded to the plaintiff.

they should be condemned -to pay them.

Albin Michel was cited, but did not appear.

Packwood made himself a party to the pro

ceedings, and averred that he had expressly

directed Morgan, Dorsey Sr Co. not to give up

the notes; that they were bound as seques

trators to hold them, until all the mortgages

VOL. XI. 66
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East'n District. we re raised. and the title made valid, and com-
.tray, 1822. • •
~ plete in law , and he prayed that they might
LAFARGE be decreed to retain them until the plantation

vs.

MORGAN & AL. and slaves were discharged from all incum-

brances or liens whatever.

The cause was tried by a jury, who found

for 'the plaintiff, damages 4,000 dollars. On

this verdict, judgment was rendered that the

petitioner recover of the defendants that sum,

and that they return of the notes placed in

their hands, the amount of 313,633 dollars 33

cents. The defendants have appealed.

The first question to be decided, is whether

the appellants are responsible, and liable to

pay damages for their refusal to give up the
obligations when called on. The second is:
should they now be decreed to restore them.

It is a matter, perhaps, of little importance

in settling the rights of the parties in this ac

tion, whether the defendants are considered

depositories strictly such, or conventional se
questrators, as with some slight exceptions,

not necessary to be noticed in this case, act

ing in the latter capacity, without compensa

tion, creates the same obligations. as the real

contract of deposit
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If we consider them as sequestrators acting East'n District.
May, 1822.

for both parties: for Packwood, who had a ~
great interest to prevent these notes getting LAFv~RGE

into circulation improperly: for Lafarge, to MORGAN & AL.

whom it was important that they should not

be retained after the incumbrances were rai-

sed; their duties may be easily defined: they

were obliged to hold the notes until both par-

ties agreed to their delivery, or if they could

not agree, until a court ofjustice decided they
should be given up.

The whole circumstances of the transac
tion, as proved in evidence, induce us to re

gard the defendants as conventional seques

trators, and subject to the obligations just

stated.

Should we, however, adopt the construction

which the plaintiff contends for, that by the

terms of the receipt the defendants undertook

to return the notes and obligations on the hap
pening of a certain event; and that in doing

so they took on themselves the risk of judg

ing whether it had in reality occurred or not,

the circumstances, under which they entered

into that engagement, must be considered in

ascertaining what conse~uences follow if they

committed an error in the interpretation ofit.

The contract was entirely gratuitous; nothing
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East'n District. of course will make them responsible, but
May, UJ22. ••
~ gross negligence m keeping the property, or

LAFts~GE fraud in refusing to give it up. No proof of
MORGAN &AL. that kind has been made in the suit before us.

It has not been shewn they had any interest

in holding these notes, or that they acted in

bad faith. By the words of the receipt they

were to give up the obligations when the mort

gages were cancelled. If they gave them up
before they were cancelled, they violated

their contract, and would have been responsi
ble in damages to Packwood, for whose inter
est that condition was inserted. In what situ

ation then (according to this doctrine) would

these men, acting in good faith, have been

placed? Without reward or compensation,

made responsible in damages for mistaking
the law, in a matter which the courts of jus

tice to whom it is submitted, have found diffi

culty in settling, after much time has been ta

ken for reflection, and the judges have had the

assistance of able counsel to aid their delibe

rations. This never could have been the in
tention of the parties, and we are all clearly

satisfied the law creates no such responsibili

ty. In regard to Packwood, by whose direc

tions the defendants acted, a different question
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is presented, and there is no doubt, that it~ Easr'n District.
• •• .May, 1822.

without a Justifiable cause, he prevented thc "-"~

plaintiff from the enjoyment and use of his LA~:'RGE

property, he is responsible in damages for the MORGAN &.AL.

injury inflicted.

The next question is, whether the plaintiff

has a right to recover the amount of obliga

tions sued for. The defendant, Packwood,

insists that mortgages yet exist on the proper
ty, that they have not been discharged, and

that he has a right that e\'cry incumbrance

should be removed.

The opinion which the court has formed
on the whole case, renders it unnecessary to
examine a point much disputed, whether the

terms of the receipt extended to all liens

existing on the property, or merely those of

which mention was made in the bill of sale.

The plaintiff, who alleges that the liens on

this propp.rty have been cancelled or releas
ed, first presents us with a certificate from

the register of mortgages, to establish the re
duction of that in favor of Michel and wife.

The defendants object that the recorder can

celled the mortgage on irregular and insuffi

cient evidence, and that it still exists. Tes

timony, such as was introduced here, is not
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East'n District. sufficient to authorise us to say so. The cer
~Iay, 1822.
"""'v'___ tificate is admitted Oil all hands to be prima
LAFAHGE facie evidence of the fact stated in it. It is

t's.

NIORlOAN &AL. not conclusive: it may be contradicted. But

to destroy the credit attached to it, the party

who attacks its verity, must do more than of
fer proof which leaves that verity doubtful.

He must shew it to be false: he must establish

that the officer acted on evidence that was un

true, not merely on that which was irregular.

The holders of the notes were authorised to
raise the mortgages. To prove they did not, the
appellant insists that copies of the acts would

have been better proof to the recorder than

certificates of the notary, of what these acts

contained. This is, perhaps, true; but it does

not falsify the certificate granted by the re
corder, that the holders of the obligations

had, in fact, raised the mortgages. And we

do not see that there is any good cause for the

apprehensions expressed, that Michel and his

wife may, at some future time, shew these

mortgages have not been released. The law

makes the recorder responsible, if he errs from

design, or from negligence; and if the party

in this case dreaded, that this responsi bility

was not a sufficient guarantee. he should haw'
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offered proof sufficient to authorise us to de- East'R District.
May, 1322.

clare the certificate untrue. In the case of ~

Dreux vs. Ducourneau, 5 Afarlin, 625, the de- LA~~.RGE

cree of the parish court, which was the only MORGAN &AJ.,

foundation for the certificate of the register,

was shewn to have been granted in a suit

where the mortgagee was not a party.

The lien, proceeding from the dower,

brought by Mrs. Albin Michel into marriage,

is presented as an objection to the petitioner

succeeding in this action.

By an act of the legislature, passed in the

year 1313, 1 Martin, 700; all marriage con

tracts of this city, are directed to be recorded
in the office of recorder of mortgages; and if

not recorded agreeably to the provisions

therein contained, it is declared, they shall

be utterly null and void, to all intents and

purposes, except between the parties thereto.
This law is said to be unconstitutional, in

requiring acts made previous to its passage, to

be recorded. No reason was offered in sup

port of this position, and we have not been
able to find any. It impairs not the obligation

of a contract, it only prescribes a certain for

mality to give it effect. If the If'p;islature

could not regulate matters of this kiud, they
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East'n District. could not control the forms of proceedings
May, 182'2.
~ in our courts ofjustice, nor pass a law in rela-
LA~.:'RG:E tion to any thing which already had existence.

~ORGAN&AL Add I id 0 •, . goo ea was salon mconvemences

that must ensue if the provisions of this act

were recognised, as applicable to contracts of
marriage. But when the legislature clearly,

and unequivocally express their will, it is not
for this court to refuse to carry it into effect,

because inconveniences may result from so
doing. Considerations, such as these, we
presume, were in the contemplation of the
law-maker, estimated by him, and found not

to be of sufficient weight to counterbalance

the benefits that were otherwise to be de

rived from the enactment. Arguments ab

inconoenienti are well worthy of attention,
where the law is doubtful; when it is plain

and explicit, our duty is confined to obey

what is written, and to enforce it. In the

case of Cassou vs. Blanoue, suit had been

brought and was pending, when the act was

passed.

The renunciation of the wife before the no

tary, of all her claims on this property, ap

pears to the court, to be binding on her. It
follows almost literally the words of 5ijth law
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"Jf the 13th title, of the 3d Partida. And the of- East'n District .
•tIay, 18~,

ficer, who executed the sale, was cautious in ~
. hi' h I b d d LA.~'ARGEstating to er w rat rIg t s ie a an one.- vs.

D b d E 'b 1.4 I') 1 MORGA.N & .AI.-.1' e rero e sen anos, cap. L , sec. 'lo, n. .... .

The oath, which the counsel contends,

should have been added to it, is not required

by this law, nor by any other, that our re
searches have furnished us with. Febrero,

part. 2, lib. 1, cap. 3, sec. 1, 1·~. 46. It was pro

bably introduced into the Spanish jurispru

dence from the canon law. It may have been

found useful in deterring married women from

violating agreements; but it is not seen how
it could have given the contract a greater

validity. 'We have no wish to multiply oaths

in the transactions of society. The author

just quoted says, though the wife may have

sworn once she would not alienate her pro

perty, yet the second oath, when she does
alienate, shall be binding.

In regard to the attachments levied on these

notes, they of course must be released, before

the defendants can be compelled to give them

up.

It is therefore ordered, adjudged and de

creed, that the judgment of the district court

VOL. XI. ~7
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East'n District. be annulled, avoided and reversed, and pro
May, 1822.
~ ceeding to give such judgment, as in our opi-

LAF~~GE nion ought to have been given; it is further

'.VIORGAN & AL. adj udged and decreed, that the defendants

deliver over to the plaintiff, the notes of S.

Packwood, endorsed by Greenbury Dorsey,

to the amount of 28,633 dollars 33 cents, as

specified in the petition, as soon as the at

tachments on the same, in the hands of said

defendants, at the suit of Samuel Ruggles VB.

John Lafarge, and William D. Patterson vs. John

Lafarge shall be dismissed : and that they pay
the costs of this suit.

It is further ordered, that nothing contained

in this decree, shall affect, or impair any right.

which the plaintiff may have to demand dam

ages of S. Packwood, if any be due, for having

prohibited the delivery of the notes deposited

ill the defendants' hands.

PREVJlL vs. MOULON.

A syndic can- ApPEAL from the court of the first district.
not sue his co-

syndic fo. funds M J d li d I .. f h
of the estate, In ATHEWS,. e IVere t Ie opmJOn 0 t e
the hands of u.e t
latter. court. On the first argument of this case, the

Court having entertained, and expressed
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doubts of the propriety and legality of an ac- East'n District.
May, 1822.

tion, brought by a syndic of an insolvent, di- ~
tl . I . di th PREVALrec y agamst liS co-syn IC, to recover e 1'8,

funds of the estate, which might be in the pos- MOULON.

session of the latter, the cause was reserved

for further argument on this point.

It is admitted by the counsel for the plain
tiff' and appellant, that he has not been able

to discover any positive rule of law on the

subject. His arguments are founded on the

inconvenience which would occur, in the ad

ministration of justice, from a doctrine con
trary to that which he advocates; and an at

tempt is made to support them by analogy, to

the situation of attornies in fact, in cases

where a joint power is given to two or more,

and to that of co-tutors, and co-executors,

who are bound in solido, for the faithful dis

charge of the duties appertaining to their re

spective agencies. Of these analogies pre

sented for our consideration, the most obvious

is that of joint mandatories, or attornies.

Indeed, the difference of situation between
such persons, as derive their authority to act

for another, by a power immediately emana
ting from their constituent, and that of syn

dics, appointed by the creditors of an insol-
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East'n District. vent, to manage his estate, is scarcely dis
May, 18'22.
~ cernible; except the commissions allowed
PR:s~AL to the latter, and their interest in the estate,
MOULON, of which they have the administration; being

usually chosen from amongst the creditors.-

\Vhen two or more persons are appointed to
act for another, the concurrence of all is, per

haps, necessary to bind their const1tuent; un

less the mandate constitutes them 'in solidum,

but it is clear, that when they are not consti

tuted in this manner, each, is bound for his
own administration, and for no more. Curia

Philipica, lib. r, cap. 4, n. 37.

'Ve are unable to discover any thing in

our laws on the subject of syndics, which

makes them accountable in solidum, for the
management of the insolvent's estate.

Their power (when more than one is ap

pointed) is joint; their rights are equal, and

the funds which arise from the sales of the

property entrusted to their administration,

may be held by one, or by all, according to
their own private regulations; but no one of
them is more entitled to receive, and keep

the proceeds of the estate, than another. It
is unnecessary to decide the question whether

a syndic can legally become the purchaser of
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any part of the estate, submitted to his con- East'n District.
J'day, 1822.

trol, with power to sell. But admitting that ,,-,",/""'"
he can lawfully buy, the price, which is thus PR:S~AL

virtually in his possession, for the benefit of MOULON.

all the creditors, according to their privi-

leges, may be retained by him, in opposition

to any claim of his co-syndics: for £n pari casu

potior est conditio possidentis.

The acts of the legislature of 1817 have
been cited to shew the duty of syndics. TIle

same law, which points out their duties, gives

a remedy against them for neglect or miscon
duct in the administration of an estate; but
the remedy accorded, is entirely ditfeJ:ent

from that which is sought in the present case.
It belongs to the creditors to obtain it, not to

anyone of the syndics, by suit against his co

syndic.
It is the opinion of the court, that the plain

tiff (although, perhaps actuated by the best
motives) did mistake his authority in com

mencing this action; and as the toleration of

suits by one syndic against another, who is

equally empowered to manage the. estate of
an insolvent, might lead to results worse than

absurd; and as the respective rights of the

creditors in this case may be settled, either
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East"n District. by adj ullgtllent for the final distribution of
May, 1:1L.'. '.
\,JP""""", such estate, or by their proceeding in pursu-
PR~~~ \L ance of the provisions of the act of 1817,

MOULON.

It is therefore ordered, adjudged and de-

creed, that the judgment of the district court
be reversed and annulled, and that judgment
be here entered for the defendant, as in case
of non-suit.

Moreau for the plaintiff, Cuvillier for the
defendant.

-
MONTILLET VS, DUNC.IlN,

"trictproofis ApPEAL from the court ofthe first district.
,'equired of the

authority given P J d I' d th inion of'tl tto a third person ORTER, ' e Ivere e OpInIOn 0 ie cour .
to receive 110- Th I ti h' h th' ,
tice, III behalf of e on Y ques ion w IC IS case presents, lS

an endorser, the effect of notice of protest to the agent of

the defendant.
The power produced does not confer, on

the attorney in fact, authority to receive no

tices. It is true he was in the habit of doing
so, and communicating them to his principal.
But whether the latter considered these no
tices good, because they were always handed
to him, or because he admitted the agent was

appointed to receive them, is not clearly es-
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tablished by the testimony. When a case is East'n District.
May, 18:22.

attempted to be taken out of the general rule,~
?n this subject, a strict observance of which MO:N::,LLET>

is so important to the commercial world, the DUNCAN.

testimony should leave no doubt of the fact

on which the exception is claimed. Here,

however, in addition to the obscurity in which

the proof leaves the authority of the attorney
in fact, it is shewn that about the middle of

November, more than a month before the date

of the protest, the defendant had returned to

town, and reassumed the management of his

own affairs.

It is therefore ordered, adjudged and de

cred, that the judgment of the district court

be affirmed with costs.

Morse for the plaintiff, Livingston for the de

fendant.

-
THE STATE vs. JUDGE PITOT.

When an act
ApPLICATION for a mandamus. of assembly di

rects that the
judgment of a

Pon-rea.Jvdelivered the opinion ofthe court. justice of the
peace shall be

By an act passed the 3d March 1819, entitled e~ec"tPd not-
, withsrandmg an

an act respecting landlords and tenants, a appeal, it can
not be suspend-
ed by an injunc
tion,
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East'n District. summary mode is provided by plaint before
May, 1822.
~ a justice of the peace, to enable the former to

'fHEv~TAl'E be put in possession of the demised premises.
JUDGE PITOT. And the 2d section declares that an appeal

from the judgment thus rendered shall not
suspend its execution.

D. Seghers had judgment rendered against
him under this act, by Gallien Preval, a jus
tice of the peace, in this city. In order to
stay execution, he applied to the parish judge
for an injunction, which was granted. On
application made by the opposite party, it
was dissolved. From this decree an appeal

was prayed, which being refused, the plain
tiff has taken a rille on the judge to shew

cause why he did not grant it.
'We have the return before us which that

magistrate has made, ana he states, among

other things, that the injunction was errone

ously prayed for, and accorded; because, by

special law, the execution of the judgment be
fore the justice of the peace could not be sus
pended.

The parish judge acted correctly in refus
ing the appeal; for, as the law already cited,
has directed, that in every case of this kind

the judgment of the justice must be executed,
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PENRICE vs. CROTHW.llITE ~ .B.L.

ApPEAL from the court of the parish

eity of New-Orleans.

and shall not be suspended by an appeal: it East'n District.
May, 1822.

cannot be indirectly suspended by an injunc- ....,....~

ti Thi d .. b d t d THE STATE.IOn. IS ecrsron must not e un ers 00 t'S.

d . h " f h . f h JUDGE PITOT.to eprIve t e citizen 0 t e protection 0 t e

court, in any case where an interlocutory

judgment works a grievance irreparable; nor

is it contemplated to lay down a rule that the

facts can be taken from the judge's return, so

as to conclude the rights of the party com-

plaining; but here it has been admitted, that

the judgment enjoined was under an act of th.e
legislature, which prohibits any other court

from interfering with the execution of that
judgment.

It is therefore ordered, adjudged and de

creed, that the rule be discharged, with

costs.

Seghcrs for the state, Denis for the de fen,
.Iant.

-
and An order or

bail will not be
granted, on an
affidavit, that
the sum rlaimed

M'Caleb, for the plaintiff. This cause comes is due to the af-
, • fia nt, as he be-

Up upon two bills of exceptions. taken by the Iieves,
\Vhen the

VOL. xr, 63
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East'n District. appellant, to the opinion of the judge below;
~1~ e
"""'-..,; in discharging the bail upon the atleged in-
PE~:'ICE sufficiency of the plaintiff 's affidavit; and in

CRO~H~~;~ITE refusing to the plaintiff' permission to file a

:reditor makes supplemental petition.
the oath it Oil 1 . f b '1" "] tlshoulrl b; posi- ur aw, on t IE' su )Ject 0 ai ~ IS evir en y
th;i,e refusal to derived from the English practice. The for

~~~~;~ta~ ;~:;= malities and requisites for holding to bail, are
tion is not a "II . d b b I " Egro~nd of ap- SppCIa y pointe out y statutes, at I m n-
pe~'SUitOl, who glanJ and this state. In England it is neces-
appeals from a • ffidavi I Id bail t: Ipart, cannot sary In an a avit to 10 to at ~ to set tort 1

'noe any other I f" d h Id f I• . t Ie cause 0 action, an t e resi ence 0 t Ie

affiant. 1 Tidd, 154. And that the sum is

£1 O~ and upwards, &c. And, 12 Geo. I~ c. 29,

from the numerous decisions of the courts

of Westminster-Hall, guided by the refilled

technicality of special pleading, the requi

sites under the English practice have been

greatly increased, and it is now necessary to

be particularly minute and careful in drawing

up an affidavit, to hold to special bail. This

refinement and technicality, under our liberal

system of jurisprudence, has not as yet, and

never will, it is hoped, be recognised by our

laws, or insidiously introduced by our judges,

whose great duty it is to look to the respective
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f·jghts of the parties litigant, founded as they Ea.t'n DIstrict.
"Way, Ill'.!2.

may be, upon law and equity, and not to the ~

manner and form in which they shall come. PE~.~.ICE

The language of our statute is plain and CROTHWAIT£
c & AL.

simple. ) Martin's Digest, 482. The plaintiff,

in his petition, states the cause of his action

to be "for money had and received ;"-the

amount" tour hundred dollars." So there

can be no difficulty in saying that the sum was

ascertained and specific; the language of the

affidavit is positive, as to the amount really

due, to the amount of money really had

and received. The qualified part of the affi-

davit (as he believes) plainly has reference

to the antecedent words-justly indebted to

him. Knowlege derived from moral cer-

taiuty must include a belief; for we cannot be

impressed with conviction of the truth of a

thing without believing it; when, therefore, I

say, ill emphatic words, I know its truth; I

but express that belief, which is founded on

moral certainty. This is the character of that

belief, with which the plaintiff, in this cause,

was impressed at the time he made the affida-

vit annexed to his petition; he had no doubt

that the defendants had received the money;

he had no doubt that they had received four
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East'n District. hundred dollars; he had no doubt, from a
Nay, 1822.
~ combination of facts, which had come to his
PE~:'ICE knowlege, subsequent to the payment of the

CaOTHWAITE money to the defendants by the azeuts of him
& AL. '0'

the plaintiff that they (the defend ants) had

received the money wrongfully; that they had
practiced upon him fraud and deception;

that property, which they had sold him, was
property in which they had no title; so in
justice and in equity, he was morally certain,
he was under a sincere conviction (for which
he appealed to heaven) that the defendants

were indebted to him; supported too, by
these great and immutable principles, that no

man shall receive something for nothing; and

that he, who wrongfully receives my money,
shall be bound to restore it to me. Our sta
tutes permit the agent or attorney in fact, to
make affidavits to hold to bail-their informa

tion must be of a derivative character, as com

municated from the principal, and creates
that kind of belief, as defined by Doctor
Johnson, and which is quoted by the counsel

of the appellees. If the law is then formed

for the protection of the rights and interests

of the creditor, giving him a pledge that the

debtor shall be forthcoming to answer his de-
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mand; if however, in giving this pledge or se- East'n District.
. ••.• N"y, H122.

eurity to the plamtiffm action, It should pre- ~
viously require certain formalities, would it PEN RICE

VS.

not be wofully inconsistent that more should CROTRWAITE& AT,.

be required in the one case than in the other?

That it should be said, you shall require secu-
rity from your debtor, upon making affidavit
to certain things: if you swear yourself, be
sure you swear positively; if you employ an

agent, why, he may swear as loosely as he

pleases. That the statute of Louisiana, for
holding to bail, declares that the citizen shall
be deprived of his liberty. No, rather say,
that the treacherous scoundrel shall be obli-

ged to give security, upon the unqualified
positive oath of the man who swears for him-
self, but only requires the simple beliefof his

friend or agent. All that the law requires,

is a reasonable ground, upon which to draw
the inference of an existing debt, and it wilJ

accord its remedy. The consequence of such
a technical nicety will leave the door for per-

jury open; and such a construction of the law,

will force the creditor to secure his debt, to
swear in positive language; let his honest
conviction and belief be what it may. And in
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East'n Distrrct, the language of Lord Mansfield, it would be
Mal;' I v~t. . .
,-"";..,.---,, uSJrlg conscience, contrary to all COIlSClellCC.
p};:.;:ICE The application for the discharge was also

CROTHWAITE too late for the defendants had plead in abate-& AL. '

ment, and also the general issue. 1 Tidd, 164.

The counsel for the appellees seems to

think that we have not a right now to go into

the question embraced in the second bill of

exceptions, because no exception was taken

to the judge's opinion on that point. If such
be the f.~ct, then we are too bold to call it a

bill of exceptions. Upon reference, however,

to the record, it will be found (we believe)

that we did take an exception to the judge's

opinion. It will not be a sufficient ground to

remand the cause, because we did not par

ticularly state all the grounds of appeal.

If there appear sufficient upon the face of the

record, to enable this court to decide, it will

not send the cause back.

The defendants could derive no possible
advantage from such a course, the costs would
be increased, and delay occasioned.

The question certainly does not now come

up for review, whether the original petition,

filed by the plaintiff below, shews any cause
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of action whatever. The defendants' counsel East'n District.
May, 1822.

never attempted to dismiss us from court Up- ....,...~

on that ground. When the suhject comes be- PE~:'ICE

fore the court (if it ever· should) we will then CROTHWAITI:& AL.

epdeavor to shew, that the original petition did

contain a sufficient cause of action. The

question now for the consideration of the court

is, whether or not we should have been per-
mitted to amend, by filing the supplemental

petition, as exhibited upon the record. The

object, as the court will perceive, was to de-

tail more minutely the circumstances of time

and place, and the manner in which the plain-

tiff's money had come into the possession of

the defendants. To these amendments the
defendants' counsel had no objection, but con

tended, a new cause of action was embraced

ill the supplemental petition. The judge be-
low sustained the objection, and we are no"

compelled to come to the supreme court to ac-

cord to us the privilege under our liberal sys-

tem of pleading, of amending om' petition, by

filing the supplement offered to the parish
judg-e. The authority cited, we believe, will

support us in the application. 1 Martin, 175.

2 id. 297. 2 id-. 102. 3 iel. :398.
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East'n District. Watts, for the defendants. Swearing to belief
May, 18~l!. • ffi . ffidavi h" h h ld~ IS not a su cient a avit on w IC to 0 a

PEN RICE defendant to bail.
VS.

()ROTHWAITE 1 Tidd, 155. In point of form the affidavit
&; AI..

should be direct and positive-that plaintiff

has a subsisting cause of action-as the party
making it believes, will not in general be suffi
cient.

Our statute is much more strict. 1 Mm'tin's

Digest,482. sec. 10. Title Arrest-" In all ac
tions," &c. the plaintiff, in action, on making
affidavit of the amount really due of his debt
or demand, &c.

He must swear to the amount, and that it ie;

really due. Belief, says Johnson, is "credit
given to something which we know not of our
selves, on account of the authority by which
it is delivered."

The statute requires plaintiffshould know

it of himself The plaintiffsues neither as cu
rator, assignee, nor makes the affidavit as

agent, in which cases he might be supposed
not to know personally the amount, or whe
ther it was really due. His petition states the

transaction to have been between himselfand
the defendants, He ought, therefore, to have

"worn to it directly and positively, as a thing
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uf his own knowlege. If he could not do 80, Easr'n District
May, 1822.

it is not a case in which the law permits the ~
party to be held to bail. PE~~.ICE

The appellant has no right to go into the CRO~H:./ITF

question, whether the judge properly or im-

properly rejected his amendment or supple-

mental petition. He took no exception to the

judge's opinion on that point. He has only

alleged the discharge from bail as error in his

petition of appeal. He cannot, therefore.

now bring that point up for review.

If it is permitted to be brought up, it is to

he observed :-

Ist, That the original petition shews no

cause of action whatever; for, to say that Wil
liam paid J ames a sum of money, which James

refuses to pay back to William, is no cause of

action; for it is to be presumed William was

indebted to James. Had the plaintiffalleged
that he paid thro ' fraud, duress, or mistake, he

might have had grounds for a recovery; but as

it stands on the declaration, there is no cause

of action. If the amendment contains.a cause
of action, it is certainly a new one, as there is

none ill the original petition-but the rules of

court do not permit a cause of action to he in

troduced in the shape of an amendment.

VOL. XT. 69
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East'n Distrrct. More particularly in an action commenced
May,1822. •
~ with bail process. The court below was
PENv~~CE therefore right in refusing to permit the

CIlO&H~~~ITE amendment. Had the plaintiff acquiesced in

the decision discharging bail, he might then,

with more propriety, have asked to amend-if

this court confirm the decision of the court be

low as to bail, plaintiff might then apply to

amend, and if a reasonable and proper amend

ment is refused, he has his redress. But all

courts will be more strict in refusing amend

ments where a party is held to bail, than in a
case where he is simply cited to appear.

PORTER, Ldelivered the opinion ofthe court.

The parish judge did not err when he decid
ed that the affidavit to hold to bail in this
cause was insufficient: swearing, that the de

fendant owes the affiant as he believes, is not

that declaration which the law requires. It
should be positive, when the creditor makes

the oath.
We cannot go into the opinion of the court,

on the refusal to receive a supplemental peti

tion. It does not produce a grievance irrepa

rable in this case, and, therefore, is not a de

cision from which an appeal lies, ante. 27r..
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If it was, the plaintiff could not have it exa- East'n District.
May, 1822,

mined now; for, by his petition, it appears ~
he has appealed alone from the judgment dis- PE::'ICE
h ' h d C d f d CROTHWAITEC argmg t e eren ant out 0 custo y, & AL.

It is therefore ordered, adjudged and de

creed, that the judgment of the parish court

be affirmed with costs,

-
PLOGNY vs. ADAMS,

ApPEAL from the court of the fourth district. If a claim be
made in one ca-

P J d I, d h .. f h pacity, and pro
ORTER, • e ivere t e OpmlOn 0 t even to be due in

Th 1 · iff d II I' d another, thecourt. e p ainu an appe ant c anne court will give
in hi , '1 f 64 d II b judgment on theHI IS petition, t ie sum 0 3 0 ars, y rea- merits, iftbe ad-

f u nromi d hi b h verse pattyson 0 a promIssory note ma e to un y t e makes no objec-

defendant. tion,

On the trial he produced a note payable to

Pierre Fionion, for the amount mentioned.

This note was not annexed to the petition, or

made part of it by reference. The defen

dant objected, that it did not correspond with

the allegation of the plaintiff, and the court

being of that opinion, there was judgment of

non-suit, from which this appeal has been

taken.

We think the court below did not err-thp
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East'n District. note produced, on the face of it contained a
May,I!l22. .
~ prOmISe to an individual, by a different Harne
FLOGNY than the plaintiff; if it was intended to esta-

VS.

ADAMS. blish by evidence, dehors the instrument, that

theywere the same persons; the petition ought

to have stated the note in the words it was

made, and averred the identity. The defen

dant would then have been informed of the

nature of the demand made on him, and have

been enabled to come forward with proof, if

he had any, to resist it.

We have held in the cases of Canfield vs,

~7J1'Laughlin, 9 ~lartin, 303, Bryan and wife vs.

~Woore's heirs, II ibid. 26, and in Larche V8. Jack

son, ibid. 281; that where the parties alleged

rights in one capacity, and proved them in

another, without objection in the inferior

court, we would proceed to give judgment on

the merits. These cases were decided in

pursuance of a provision in the Nooiseima

Recopilacion, 11, 16, 2; and upon the conside

ration that the principle of law which re

quires proof, and allegation to correspond,

was made for the protection of the adversary,

who might wave it if he chose.

Should, however, the objection be made

when the testimony is offered, the law which
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authorised these decisions, does not apply: East'n District•
•May, lVl:'?

and the equity on which they were founded '-""'~

vanishes. Another rule' governs them; that FL~~NY

which requires that there be no variance be- ADms.

tween the evidence and the demand. Febrero,

lib. 3, cap. 1, sec. 7, n. 283, 8 Martin, 400.

It is therefore ordered, adjudged and de

creed, that the judgment of the district court

be affirmed with costs.

Preston for the plaintiff, ~lorse for the de

fendant.

-
lIARROD ~. st: vs. PAXTOlv.

ApPEAL from the court of the first district. Whether the
word executor.
in an endorse-

PORTER, J. delivered the opinion of the ment is to be
• • • considered a

court. The plaintiffs are holders of the bill one of descrip-
• • •• tion, or as indi--

of exchange, on which this SUIt IS brought by eating tbat the
eudoi sement is

endorsement from "G. M. Ogden, acting exe- made in right 01
the testator?

cutor of P. Norris," to whom, and Rowland In remanding,
• a case, when it

Craig, also executor of Norris, it had been does not clearly
appear which

transferred by the defendant. of the claimants
• ., has a right to

The mtervemng party alleges, that Ogden the money re-
• • • covered, the su·

endorsed the bill after hIS authority, as exe- prerne court will
. • decree it to br

cutor, had expired; that the mdorsees had paid into court
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East'n District. knowlRge of the fact-that the legal right to
May, 18~'2. • • ••
~ It IS vested in the heirs of Norris, and that

HARR~s~& AL. they (the interpleaders) have been recognis
PAXTON. ed as such, by a decree of the court of pro

bates.
There was judgment ofnon-suit in the court

below-hoth plaintiff and heirs of Norris have

appealed.

It is unnecessary to give any opinion whether
the word executor, in the endorsement of this
bill, must not be considered as one of descrip
tion alone, or as iudicating that the endorser
acted in right of his testator; in either point
of view, the plaintiffs could not succeed in

shewing a right to the bill-in the first, be

cause it wants the name of Craig; and in the
second, because the transfer was made after
the authority of the executor had expired.
We think that judgment must be given in fa

vor of the heirs of Norris, in whom the legal
title is vested.

But the plaintiffs aver, that this bill be
longs to a commercial concern, in which they

were connected with the late P. Norris: that

his estate owes them, and that they have a

right to have the proceeds of this judgment.

This is denied by the heirs. and there jc;: 0(1
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evidence on record to enable us to decide be- East'll District.
May, 1822.

tween them. The money therefore must be ~

Paid into court subiect to the decree which HARROD &AL., J ~

may be given on the issue thus joined between PAXTON.

the parties.

It is therefore ordered, adjudged and de
creed, that the judgment of the district court
be annulled, avoided and reversed; and that
the heirs of Norris, who have intervened, do

recover of the defendant, the sum of three
thousand dollars, with interest, from judicial
demand and costs of suit; and it is further
ordered, that this cause be remanded to the
district court for proceedings on the issue,

joined between the plaintiffs and the inter
vening party in this suit, and that until the
same be decided, the money made on this
judgment, shall be paid by the sheriff into the
hands of the clerk of the district court, sub
ject to a final judgment in the premises; and

it is also ordered, that the appellee pay the
costs of the proceedings heretofore had in

the court below, and the costs of this appeal.

Grymes for the plaintiffs, Seghprs for the in

tervening party, Conrad for the defendant.
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GIROD VS. PERRONE.flU'S HEIRS.

ApPEAL from the court of the first district

ApPEAL from the court of the first district.

East'n District.
May, 1822.
~

GIROD
VS.

PERRONEAU'S
HEIRs. PORTER, J. delivered the opinion of the

If the judge court. We remanded this cause a second
cannot certify ti . h h . d . ht
the record in po- une, on a suggestIon t at t e JU ge mig
sitive terms, the b bl d h' .fi .
appeal will be e a e to amen IS certi cate; It now comes
dismissed, up with a declaration, that owing to the length

of time that has intervened since the rendi

tion of judgment, he cannot certify more
positively than he has already done.

Having exhausted all the means given by

law, to get the merits of the case before

us, and failed, nothing remains for us to do

but dismiss the appeal with costs.

It is therefore ordered, adjudged and de
creed, that the appeal be dismissed with
costs. Ante, 1, 221.

Cuoillier for the plaintiff: Porter for the iJp
fondants.

DE /lRM.f1S~· WIF£ YS. JUMP'l'O.\·.

Property ac
quired by wife,
for a valuable

con~ideratio~, MARTIN, J, delivered the opinion of the court.
durmg marn-
age,maybesold This case was before us in Mav IB19 and
by husband and J , ,

W~feI' . July, 1820. 6 Martin, 567, 8 u. 432. Since
" amage con-
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the defendant has nothing

70

that, the pleadings have been amended, new EaFt'n District.
, , ,May, 18Z2, •

evidence introduced, and the same Judgment ~

I . b . . h .1' • h DE ARMAS &lavmg een given In t e drstrict court, t e WIFE

defendant has again appealed. IIA~~ToN,

The new evidence does 1I0t appear to put tractno~reeord-
th . I'ffi t . t f ' ed in pursuancee case III a very {I eren POlll 0 view. of tbe act of

T'l t t t f f I I t tl 1813, bas no et1e s a emen 0 acts now Slews t ia ie feet auainst
"premises sold by the plaintiffs to the defen- third parties.

dant, and the price of which they now claim,

wen' purchased by Mrs, Dc Armas' first hus-

band (J. W. Scott) before their marriage, and

on his death, descended to their two sons.

That since her late marriage, the youngest

of these HOllS died, and she inherited thereby

one half of the premises; the other half of

which has since been adjudged to her, at the

price of the valuation.

This last half, being an acquisition for a va

luable consideration, was the proper subject

of a sale by the plaintiffs. But the defendant

contends, that the district court improperly

declined to consider the other half, which Mrs,

De Armas obtained by inheritance, on the

death of her younger son, as dotal, under the

marriage contract-in this the opinion of the

court is with him.

It is urged that

VOL. xr,
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East'n District. to fear from the claim of MrR. De Armas, un
May, 1822.
~ der her marriage contract, in which aU the

DE ~~:EAS & real estate which might accrue to her by inhe-

HA.;~TOl'l. ritance, during her marriage, was declared to
be dotal, as this marriage contract was not re

corded according to the provisions of the act

of 1813. 1 Martin's Dif(est, 702. This eir-
e

cumstance, which was not noticed at the first

hearing of this cause, in IS] 9, is now pressed

on us. We lately considered the effect of it in

the case of Lafatge vs. Morgan Sr al. and are of
opinion that the neglect of recording the con

tract, prevents its effect against a third party.

It is not urged that the defendant had, at

the time of the purchase, any knowlege that

a part of the premises was dotal: this renders

it useless to inquire whether a purchaser,

with notice, may avail himself of the neglect

to record. The circumstance of notice having

reached him, after the price became payable.

cannot affect a right fairly acquired.

For these reasons, it is ordered, adjudged

and decreed, that the judgment of the district
court be affirmed with costs."

De Armas for the plaintiffs, Preston for the

defendant.

PORTER, J. did not join in this opinion, having been of counsel in

the cause.
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CROGH.fl.N vs. CONR.fl.D.

\PPEAL from the court of the first district.

East'n District
May, 1822.
~

CROGHAN
va.

MARTINl J.delivered the opinion of the court. CONRAD.

The defendant, beinz sued on a promissory A note, the
I:' payments of

Bote pleaded the general issue and that the whlchisse~ured
l l by a special

plaintiff cannot maintain his present action. mortgage, m~y
be sued on, In

The district court gave judgment for the the ordinary
b way.

Jefendant; the evidence shewing that she

had given a special mortgage to secure the

payment of the note. The plaintiff appealed.

The appellee relies on Pothier des Hypothe

fjues l n. 155, where it is said that the creditor

who has a notarial act, an executory title, un

titre executoire, must resort to it, and cannot sue

in the ordinary waYl par fa voie de la demande.

This writer cites no authority, and Bemadi,

in his edition of Pothier's works, observes that

this opinion appears to him a hazardous one.
In the present case, the defendant made a

promissory note; the circumstance of her

securing payment by a special mortgage,

strengthens, does not weaken, the note; nor

does it render it an authentic title.

In giving afterwards a mortgage, she entered

into an accessary contract-one which forti

fies, but does not mar the principal.



556

East'n District•
•Yay, 18l!Z.

~

CROGHAN

vs.
CONRAD.

GASES IN THE SUPREME COURT

Proceedings by the ria executoria are consi

dered by Febrcrc, and the author of the Curia

Philipica, as introduced for the benefit of the

creditor-they consider the via executioa, and

via ordinaria, as different, but not contrary

means, given by law to the creditor, and they

both think that even after resorting to Ole one,

he may pursue the other, and afterwards re

turn to the former.

Si el acreedor intenta prtmero la via executioa ;

.If lucgo pasa a la ordinaria, poddi dexar ista y con

tinuar aouella, pagando al deudor laY costas causa

das hasta alii en fa ordinaria: la razon. es, porgue

allngue estes dos vias son diversas, no son contra

ruts. .Il mas de que fa cxecucion esta introducida

en su [aror. 3 Fcbrero, 2, sec. 2, n, ll5, Curia

Philipica, executoria, n. I, sec. 2.

It is therefore ordered, adjudged and de

creed, that the judgment of the district court

be annulled, avoided and reversed; and this

court proceeding to give such a j udgnwnt as

in their opinion ought to have been given in
the court a guo, it is ordered, adjudged and

decreed, that the plaintiff recover from the

defendant, the sum of twelve hundred and

twenty-five dollars, with interest (as is ex-
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pressed in the note) at the rate of ten per cent. Enst'n Disn ict.
Nay, 1;;;;2.

from the 5th of May, 1321, till paid, 'with costs ~~
in both courts. CROGHAN

"S.

CONRAn

Hennen for the plaintiff, Denis for the defen

dant.

---
D/JUNOY YS. C'LYMJI ~. Jll».

ApPEAL from the court of the first district. 1'1'001 C~I11j()f,
be H'~cjVe'j c:f

[) J d l' 1 h .. f I the insui.ity oi
ORTER, • e rvcrec t e opmron 0 t ie court. a vendor, whose

) 1 '1' hi hI' iff ff d interdiction wastnt re tria ot t IS cause t e p aiuti 0 ere not p.ovokr-d.
•• ,Kothing tan

to introduce witnesses to prove that his ances- be assie ncd as

, 'f' I error appenringtor was insane at the tunc 0 executing t ie on the face of

d ,J f 1 1 h' h I, I ~ d the record, bute eu 0 sa e, UIH er W ic t ie <. eren ants, matter of law,
" , which (without

Johnson & Brad Ish claim; and that the msa- the advei sarys
., conse nt) could

nity was notorious. not have heen
• .' cured hv 0 ther

As no sentence of interdiction had been pro- promdll,gs in

k d · L I'/:' f h d fthe cause,vo e ,1Il the ue time 0 t even or, we are 0

opinion the judge did not err in rejecting the

evidence offered. Civil Code, art. 16, 30. In

Marie vs, Avart's heirs, 10 Martin, 27, this

provision was held not to apply to donations.

mortis causa,or rather to be controled by ano-

ther article of the same work, in relation to

acts of that description. The applicability
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ApPEAL from the court of the third district.

East'n District. of the law, however, to contracts such as that
May,1822. d d
~ before the court, was, however, not oubte
DAUNOIl in that case, nor is it doubted now.

TS.

CUMA & AL. The other matters alleged as a ground of

reversal, cannot be examined. Nothing can
be assigned as error appearing on the face of
the record, but matters of law, which (without

the adversary's consent) could not have been

cured by other proceedings in the cause.

It is therefore ordered, adjudged and de
creed, that the judgment of the district court
be affirmed with costs.

Cuvillier for the plaintiff, Grymes for the de
fendants.

-
WALSH vs. COLLINS.

Losts are in
cidental, and
accessary to a
judgment, and

the jury cannot This suit was instituted to recover a tract
allow them to a

defendant a- of land in the possession of the defendant
gainst whom a ' ,

recovery is had. and ,$40for the use and occupation.
The party,

~rom whom land The defendant pleaded the general issue.
IS recovered, •

ought to be title in himself, and prescription.
charged for the

use and occupa- There was a verdict and judgment in favor
tion, from the . ~

day of the legal
demand.
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of the plaintiff for one half of the land; but he Eut'n District.
May, 1822

was condemned to pay costs. He appealed. ~
WALSH

Watts, for the plaintiff. 1st. The verdict is
contrary to evidence-the defendant's acqui

escence in plaintiff's title being fully proved,
so as to destroy defendant's equitable title.

2d. It is contrary to law in ordering plaintiff

to pay costs.
3d. The verdict is defective in not adjudi

cating on the rent claimed by plaintiff.

I. It is evident from the probate sale of
Adams' estate, that the whole tract was inten
ded to be, and was sold. The description in

the process verbal of that sale includes the
whole. The testimony of Wheeler proves,

that in the lifetime of Adams, and when
Adams contracted to sell Wheeler this very
land, the defendant acknowleged the right
in the whole land to have passed to Adams,

under the sheriff's sale. The defendant

agreed to pay Wheeler $50 rent per an
num, for the land, and did pay part of that rent
according to Wheelee's testimony.

Creswell's testimony is, that defendant pro-

va.
COLLINS.

4·
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East'n District. mised to pay plaintiff $~1O per ann. rent, for
May, 1822.
~ the land, and this after the probate sale.

w~,~.SH Austin's testimony is clear and positive, that
COLI,INS. on returning from the probate sale, the defen-

'. dant admitted that he had no ownership in the

land-that he expected plaintiff would let

him have, in other words, sell him half the

land.

Austin heard nothing of the claim at the

sale, and he is a brother-in-law of the defen

dant. Defendant did not state his claim in

his conversation with Austin, but acquiesced
in the sale of the whole to the plaintiff. Aus
tin states it as the general impression, that if

defendant had bid for the land, plaintiff would

not have bid against him; much less would
plaintiff ha ve bid at all, if he had heard of any
claim of defendant's to the land.

It has been decided in equity, although I

cannot lay my finger on the decision at pre

sent, that a party who, with his eyes open.

stands by and permits his property to be sold,

without claim or opposition, is accessary to

the fraud, CITor or deception; is consenting to
the sale, and never afterwards can impeach

it; and surely no principle is more equitable.

This land originally sold, at a long credit, for
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$600-when worn out, is sold at sheriff's sale East'n District.
May,11l22.

to Adams for $300-contracted to be sold by ~

Adams to Wheeler for 8350. Is it to be be- W~~SH

Iieved that Walsh would give $400 for half of COLLIn

it, or for a disputed title to the whole? The

defendant consented to become tenant to

Wheeler, and pays him rent-acquiesced in

the sale made by the probate court to the

plaintiff and attorns to him as his landlord, by

agreeing to pay him rent. The conclusion is,

that defendant had either sold his right to his

father, Robert Collins, against whom the exe-

cution sale was originally, or permitted the

whole to be sold to pay his father's debt. At

all events, his silence and acquiescence was

such as to estop him from claiming any part

of the land, and to extinguish his title to all of

it. The jury ought, on the evidence, to have

found a verdict for the plaiutiff'for the whole,

and what they ought to have done, this court

will do.

II. That part of the verdict which senten

ces plaintiff to pay costs, is clearly illegal.

Plaintiff demands a piece of land by des

cription. Defendant denies his right to all of

it. If, therefore, plaintiff recovers any part of

the land, he is entitled to costs.

VOL. xr, 71
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Easr'n District.
May, 1822.
~

WALSII

VI.

COf,LlNS.

CAsES IN THE SUPREME COURT

The verdict gives him one half of the land,
therefore he is entitled to costs.

If defendant wanted to avoid this, he ought

to have plead specially, admitted plaintiff's
right to one half of the land, and expressed
himselfready to make a partition; or ifan ami
cable demand was made, on that demand he

ought to have expressed his willingness to di

vide, or if no demand was made, he might
have pleaded as above, and the amicable de
mand not being proved, he would have reco
vered costs.

In dower, at common law, if the defendant

pleads tous temps prist, viz. ready to assign
dower, the plaintiff recovers no costs, and de

fendant pays none, so here defendant might
have admitted plaintiff's ri~ht to half the land,
and plead" ready to divide," and costs could

not equitably or legally have been award

ed against him. Humphrey vs. Phinney, 2

Johnson, 484.

In suits in chancery for land, if the com
plainant recovers part of the land in contro-,
versy, he should, in general, recover full costs.
Hardin's Rep. 1.

Ifa plaintiff sues for $5000, and ajurywere
to bring a verdict for plaintiff for $3,000, and

add to it that defendant did not owe plaintiff'
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the other $2,000, would not the latter part of East'n District.
May, 1822.

it be surplusage, and would not plaintiff be ~
entitled to costs, and can the jury give them W~~SH

from hini? COLLINS.

SO here the verdict of the jury is exclu

sively for the plaintiff.-the latter half is sur
plusage, and merely nugatory. " We, the ju
ry, find for the plaintiff, one half of the land
in question, and for the defendant the other:"

would not the title to the whole of the land

have been equally res judicata, if the latter

member of this verdict had never existed.
The rights of plaintiff and defendant would

have been the same as they are now, if the

jury had found simply a verdict for the plaintiff

for an undivided half of the land. In Bolton

S' al. vs, Harrod Sr al. 10 .1J'lartin 115, and Nu

gcnt vs, Dclhomme, 2 Martin, 307, the court say,

costs are incident to the judgment; of course
they go to the party who gains the judgment,
and who is that? Surely, the plaintiff; for he

gains by it one half of that ~Slnd of which the
defendant denied him any part. The defen
dant gains nothing by the verdict-by it he
loses half of what he claimed, and was in pos

session of. A jury have no right nor power to

give costs-they are a part of the judgment
of the court on the verdict. If the court af-
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East'n District. firm this part ofthe verd iet and judgment, they
May, 18'22.. • • •
~ WIll decide contrary to the above decision.

W~~.SH for they will give costs to a party in whose fa-
CtlLr.INB. vor no judgment was rendered.

III. The plaintiff claims rent for the land

$40 per ,ann. f01' the whole, having supposed

himself owner of the whole. The verdict.

finds that plaintiff is owner of one half.

Plaintiff is, therefore, entitled at least to $20

pel' ann. for his half. It appears in evidence

that defendant had agreed to give $50 per an
num to Wheeler for the land; and also from

Creswell's testimony, that $40 per ann. was a

fair rent for th~ place.

Plaintiff became owner in January, 1817

he is, therefore, entitled to rent up to April,

1820, viz: 3-3 c. $20 per annum, is $65.

The jury were bound to give a verdict for the

rent, as it was demanded in the petition. If

the court will not take upon themselves to say

what the rent ought to be, they must send the

cause back to have it ascertained by a jury.

The court may decide on the amount of the

rent. Had the jury given too much 01' too

little, this court could have corrected their

verdict, and the facts being all before the

court, it can decide and draw the proper con-
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elusion, and give a final judgment. It was done East'n District.
• J'rIay, 1!l22.

SO In Poeyfarre vs. Delor, 7 .JJ;Iartin, 3. ~.~

I apprehend that I have made it clearly ap- 'V~::SH

pear to the court that the defendant, by his COLLINS.

acquiescence, his conduct and actions, has

recognised the plaintiff's title, and is estopped

from disputing it; and the verdict is contrary

to evidence, in finding only half the land for

the plaintiff; and that on the evidence, plain-

tiffis entitled to a judgment for the whole.

That on the second point, so much of the

verdict as goes to make plaintiff pay costs, is

illegal, and that the verdict ouzht to have
\ given plaintiff costs against the defendant, in

asmuch as the j udgment is for the plaintiff.

And that on the third point, the cause must

be sent back for the jury to find a verdict as

to the rent, or the court may decide on the

evidence before them.

Lobdel, for the defendant. The plaintiff'has

no right to a new trial, or a decree of this

court in his favor. 1st. Because, from the

testimony, the defendant is the owner of the

two hundred acres of Iand, by an equitable

title. 2d. Because, the defendant has ac

quired a legal title, by prescription. 3d. Be-
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East'n District. cause, the lessor of the plaintiff, never had a
~:~. right in more than one hundred acres of the

W \1 S I land. 1th. Because the confessions orlaches
I J.

;.l'I.T,TNS. of the defendant, if any, did not take away

from him a vested right.

I. The agreement entered into .by Thomas
Pollock, Robert Collins and Jacob Collins,
states that Thomas Pollock is to give Robert

Collins and Jacob Collins a bona fide deed
for the two hundred acres of land, on the
condition of the Collius' paying to him, in
two payments, the sum of six hundred dol

lars, which was to be the full considera
tion therefor. 2d. The deposition of Mrs.

Jane Percy, states, that she knows an agree
ment was made with Thomas Pollock, by Ro
bert Collins. and Jacob Collins, for the two

hundred acres of land, for which they were

to pay Pollock, in the years 1809 and 1810.

That captain Percy made the payment for Ja
cob Collins, to Pollock; that Robert Collins
failed in making his payment, and that in con
sequence of such failure, Jacob Collins paid
the residue, at the request of Robert Collins

and Thomas Pollock; and that Robert Collins
gave up his right to the agreement; and also

agreed that Jacob Collins, should receive the

j
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deed in his own name, and for his own benefit; East'n Disn let,
• May, 1822.
In consequence of such payment, that Jacob ~
Collins, the appellee, then lived on the land, W~~SH

and now lives on it. There is no testimony COLLINS.

on the record, which contradicts the agree-

ment, or the deposition of Mrs. Jane Percy.
But the appellant's counsel excepted to their
being received as evidence. The agreement

being the evidence of the original equitable

title from Thomas Pollock, from whom both
the appellant and the appellee claim the
land, was correctly received by the judge, to
shew what interest they possessed, having

the highest evidence the nature of the case
would admit.

The deposition of Mrs. Percy, was taken

by consent, and all waver of objection to the
time, place, and manner; and as the appellant's
counsel saw the interrogatories, and consent
ed to propounding them, every direct answer
to them, and the deposition itself, without any

alteration, must be received; her personal
appearance was expressly dispensed with
consent cures defect.

Although the sheriff's deed, and the ex
tract of the process verbal, each express the
conveyance of the two hundred acres ofland,

vet they derive their efficacy, if any, from
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East'n District. Robert Collins, who" it seems, from the testi-
May, 1822. • 1 I h . 1
~ mony, parted wit 1 al t e interest ie possess-

WALSH ed in the orizinul aO'reement, on failure of his
t's. ~ 0

COLI,U~S. covenants, to Jacob Collins, the appellee.-

On an examination of the testimony, which

has any bearing on this point, it clearly ap

pears that the appellee has acquired an equit

able title to all the land, by the subsequent

parol agreement of all the parties.

Parol evidence may be given to extend a

written contract, 2 Day's Cases, 137, 3 Johns,

Rep. 523.

Where a written agreement has been vari-

ed by parol, and there has been such a part ;

performance of the parol variation, as would

have procured it to be specifically executed,

provided it had formed a part of the original

agreement, the party will be admitted to give

evidence of such subsequent unwritten varia-

tion. Philip's Evidence, 457.

It is a settled rule, that if a party sets up

part performance, to take a parol agreement

out of the statute of frauds, he must shew acts,

unequivocally referiug to, and resulting from

that agreement, such as a party would not

have done, unless on account of that very

agreement, and with a direct view to its per-
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formance, and the agreement set up must ap- East'n District.
May, 18~~.

pf'ar to be the same, with the one partly per- ~""
1.' d h b .. WALSHrorrne -t ere must e no equivocauon or un- ,'s

certainty in the case. 1 Johns. Ch. Rep. 131, COLLINS

149 arid 274, 15 .llass. Rep. 85,3 JJ-lartin's Rep.

486. A debtor call no longer claim the be-

nefit of the term of time, after he has failed

in the performance; Code, 276, art. 88. An

obligation in solido is not presumed, it must be

expressly stipulated. Civil Code, 278, art. 102.

II. It appears from the deposition of Mrs.

Percy, and other witnesses, that the appellee

lived on the land previous to the contract or

agreement, and has resided there ever since,

even to this day. The first purchase wa~

made in September, 1808, and the appellee

has resided before that time, under the ven

dol', as tenant, and since that period, under a

supposed good title, from Thomas Pollock,

his vendor, making a period of rising ten

years; although the vendor had not granted

a deed of sale, yet he had promised to do so,

on the fulfilment of the conditions-hy this act

the appellee acquired an equitable title to the

land in question, and living on the land under

VOL. XI. 72
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East'n District. such title, for the period of ten years, clearly
jWay, 1822.
~. gives him a legal prescriptive title to it.

W:S~SH The doctrine .of prescription is laid down in
COI.LINS. the Civil Code, 478, art. 67.

III. The agreement, and the testimony of
Mrs. Percy, and some others, shew, that Ro

bert Collins had originally an equal interest.
in one half of the land, with Jacob Collins, the

appellee, which was subject to the perform
ance of a certain condition, each being

bound for the performance of his half; the

most favoured construction, therefore, of the

testimony produced in the court below, can

not give Robert Collins an original interest ill

more than one hundred acres of the land; the
same testimony shews that Robert Collins did

not fulfil his condition, and that the same was

paid by Jacob Collins, the appellee. If this

payment by the appellee, gave him no greater

interest in the land, than can be inferred from )

the original agreement, and Robert Collins,
notwithstanding his parol agreement, was

the legal owner of one hundred acres of the

land, his representatives did not receive by

their purchases. at the sheriff and probate

sales, a title to more than one hundred acres;
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and therefore, these deeds conveyed a greater East'n DIstrict,
May,IB'<!2.

quantity of land than the lessor possessed.- ~

If the representative of Robert Collins, the W:~SII

appellant in this suit, and the plaintiff in the ClJLJ.I"l'~.

court below, insist upon the original bargain

being paramount, and to receive the interest

of his lessor in this land, let him pay to

Jacob Collins, the appellee, the considera-
tion paid to Pollock, for his half of the land.

and the expenses and improvements thereon,

since the possession of it by the appellee, and

he might then, with some semblance of jus-

tice, make a judicial demand of one hundred

acres, and truly state he was the representa-

tive of Robert Collins in so much. If he

wishes equity, let him do equity. A purchaser

at sheriff's sale, gets no better title than

the defendant had. 3 Martin, 622. A judi-

cial sale does not transfer the property of a

third person. 9 Martin, 489.

The appellant will say he has a right to a

reversal of the judgment of the court below,

or to have the cause sent back to that court, in

consequence of the jury awarding the costs

against the appellant, where they found a ver

dict for him, for one hundred acres of the

land; to this I answer, that the appellant set
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East'n District. Up a claim to the two hundred acres of land
Mag 1322.
~ by virtue of his purchase, and the acknow-

W~::SH legment of the appellee, and actually made
COLJ.lNS. a judicial demand for the two hund red acres,

in which he failed in substantiating; he conse

quently failed in his action, and was justly
chargeable with costs. Again, this claim to

the two hundred acres, if good, was an equit

able one, arising from the acknowlegments

of the appellee, or his laches, and costs in

all equitable suits, may be awarded against
either party, or both, at discretion. An obli

gation in solido, is not presumed, it must be

expressly stipulated. Civil Code, 278, art, 102.

IV. All the testimony on the subject of con

fessions and laches, is the testimony of Cris
well, Amos Nebb and Whe('ler.

Criswell states, that the appellee acknow

leged himself the tenant of the appellant,

and that he was to pay the appellant forty dol

lars per annum for the rent; he also swears,

that the appellee was present at the probate

sale, and did not forbid the sale of the land.

Nebb and Wheeler state that the appellee

confessed he would as soon the appellant

would buy the land, as any other person, and

did pay one of them part rent.
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In opposition to this testimony, is the testi- East'n District.
• • • Jflay, 1L~.

mony of J ohu Stirling', Jesse Robertson. and .....,.. /'''-'

others, who state that the appellee did forbid WA/;~H

the sale of the land, by the probate, and that COLLINS.

his work had gone to pay for it. He is also

proved to be a very ignorant and illiterate

man, easy to be imposed on.

On a close examination of the testimony of
Creswell, it will be perceived, that he is very

reluctant to give evidence against the interest

of the appellant, whose overseer the witness

then was, and apparently was very anxious for

the success of the appellant, as he is contra

dicted in one material point by others, and

can give no satisfactory reason, for the extra

ordinary acknowlegments of the appellee

his testimony ought to be received with great

caution-this contradiction and inconsistence

will go far against the credit of the testimony.
if not against the credibility.

The testimony of Amos Nebb was illegally

received, and therefore, is no testimony, as he

was objected to. He was the son-in-law of

Elijah Adams, deceased, to whose succession

the land was said to belong. He was the cu

rator ad bona, and tutor to the minor children

ofAdams-s-he was entitled to an usufructuary
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East'n District. interest in his wife's share of that succession,
May, 1822.
~ as one of the heirs of Adams, and therefore,
W~~ilH had a direct interest in the proceeds of the

COLJ,INS. land sold to appellant. Civil Code, 164. art.

86. !d. 204, art. 240. !d. 3] 2, art. 248.

Testimony of c.onfessions, at best, is a sus
picious kind of evidence, and the civil, as well

as the common law, view them with great
jealousy.

The acknowlegments or confessions of a
party, as title to real property, though they
may be good to support tenantry, or to sa
tisfy doubts in cases of possession, yet are
110t to be received against written evidence ~

of title. 5 Johns. Rep. 19.

Declarations of a party to a sale or transfer,

and which go to take away a valid right, are
not admissible evidence. 5 Johns. Rep. 412.

An obligation without a c~use, or with a
false or unlawful cause, can have no effect.
Civil Code, 261. art. 3 J•

There is no testimony of the laches of the
appellee, as the only sale he is proved to be
present, ofthis land, he expressly forbids, and
asserts his title.

From the testimony received, I think there

can be no doubt of the correctness ofthe ver-
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diet of the first jury-at all events, that the East'n District.
May, 1822.

second jury gave the appellee no more than ~
his just rights ~ and if there should be doubts W~~IiH

of the appellee's title to the two hundred acres COLLINS.

of land, there can be no grounds to disturb

the verdict of the secondjury, who were much
better judges of the credibility of the testimo-
ny received from the witness, than this court

can be.

MATHEWS, J. delivered the OpInIOn of the
court. The appellant insists on a reversal of

the judgment of the court a quo, on three
grounds. 1. Because the verdict is contrary to
evidence. 2. Contrary to law in ordering plain
tiff to pay costs. 3. It is defective in not ad

judicating on the rent claimed.
The evidence in the case, traces the title to

the disputed premises, back to one Pollock,
who transferred his right to R. & J. Collins;
the quantity of land being 200 acres. The
whole tract was sold by the sheriff of Felici

ana, to satisfy a judgment against R. Collins
alone; and under this last title, derived thro'
one Adams, who was the purchaser at she
riff's sale, the plaintiff now claims. It is

evident that the sale under execution. convey-



576 CASES IN THE SUPREME COUR'f

East'" District. ed no more than the title ofR. Collins, which
Mall 13:22.
~~ seems to have been to an undivided moiety of

WALSH the whole tract of 200 acres, and to this alone
z's.

COLLINS. the appellant has acquired a title; and was

at the institution of this suit, a joint tenant, or

tenant in common with the defendant; unless

by some act or acquiescence on the part of

the latter, he has obtained a title to the whole

tract of land. It is not pretended that the ap

pellee has done any act which amounts to a di

vestment of his right to one half ofthe proper

ty; but that according to principles of equity
and natural justice, he has forfeited his right

and title by remaining silent, and not giving

notice to the plaintiff of his claim, at the time

the latter purchased the whole tract, at a pub

lic sale. of the succession of Adams, who held
by sheriff's deed, executed by virtue of a fieri
facias against R. Collins alone, as already

stated. What effect such conduct might have

on a title to immovable property, according

to our laws, it is useless, in the present case,

to enquire; as from the testimony, the jury

may well have negatived the fact of such

having been the conduct of the defendant

in this case.

The suit being for the whole tract of land.

I
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and the plaintiff having recovered one half Bast'n District.
:frlay, 1322.

full costs ought to have been adjudged to him, ~
unless the defendant had in his answer shewn WALSH

t'S.

a willingness to have the property divided, COLLINS.

and partake in the manner provided for by

law, in cases of'tenaucy in common. This he

has not done, but denies all right in the plain-

tiff. Decreeing costs, in the administration

ofjustice, does not appertain to the province
of jurors; they are incidental and accessary

to the judgment of the court, fixed and ascer-

tained by law, and ought generally to be ad-

judged in favor of suitors who are successful
in their claims. We-are, therefore, of opini-

on, that the verdict and judgment of the court

below, are erroneous in adjudgiug costs to the

defendant.

As to the rent claimed, it is shewn by testi

mony not contradicted. that the defendant

agreed to pay forty dollars for one year's use
of the whole plantation, if he should be obli

gpd to pay rent. But according to the ver

dict and judgment of the court below, tho

plaintiff is a rightful proprietor of only one

half. The rent ought, therefore, be reduced

in proportion to his interest in the property.

which will fix it at twenty dollars per annum.

VOL. XI. 7::l
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East'n District. A question then arises as to the time lor
May, 1322.
~ which rent ought to be paid. In the petition
w~.~.su forty dollars are claimed for one year, and al

COLI.INS. so an indefinite sum as compensation for the

use of the laud. The annual value being es-

tablished, it remains to ascertain the period

from which it ought to commence; and this,

in our opinion, must be the date of the judicial

demand, as the defendant may have been a

possessor in good faith, until that time, of the

whole tract of land. It appears by the record,
that a citation was served on January 1.5,1818,

and final judgment rendered in April, 1820 ;

consequently the plaintiff is entitled to rent

for the space of two years and three months.

which amounts to forty-five dollars.

It is therefore ordered, adjudged and de

creed, that the judgment of the district court

he avoided, reversed and annulled; and pro

ceeding here to give such judgment as in

our opinion ought there to have been given;

it is further ordered, adjudged and decreed,

that the plaintiff and appellant do recov

er from the defendant one half of the tract

of land in dispute, agreeably to the verdict of

the jury. and the report of the experts who
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were appointed by order of the court below, East'n Districr.
. • Nay, 10'2'2.

to divide the land between the parties litigant. ~

It is also further ordered, adjudged and de- W~~SH

creed, that said plaintiff and appellant do re- COLJ.I~".

cover the sum of forty-five dollars for rent of

said plantation, and costs in both courts,

-
HENNEN vs. MWVROE.

ApPEAL from the court of the first district. The master
of a vessel is

Th I , 'ff' . A A Th I' liable forlevissi-e p ainti in prop1'za persona. e p am- rna culpa .

.ff I lOb I'd The master of
~.l , on the 18t I eto er, 1821, s llppe at a packet be-

tween Pensaco-
Pensacola, on board of the sloop Herald, la and New-Or-

leans, not draw-
commanded by the defendant, three boxes of ing more than

I I' d d d II di d five feet water,
HOO (S, III goo or er an we con itione ,to is not bound to

I d I, d i N 0 1 TI I 'I take a pilot.oe e ivere in ew- I' eans. ie S oop Sal - .

ed on her voyage towards dusk of the same

day; and about 9 o'clock that Hight, there be-

ing no pilot on board, while sailing out of the

bay, the defendant placed one of the passen-

gers, J. B. Forster, at the helm, that he might

go forward to view the land; being unable to

discern it, owing to the darkness of the night,

returned to the helm, and requested him to

go forward for that purpose. The vessel had

already approached so near the land, that
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East'n District. while the passelJO'er was looking out forward,
May, 1ll22. 0

~ but unable to- direct the defendant at the
HE:S~EN helm, he himself, from the quarter deck, dis
MUNROE. covered his danger; ordered the peak to be

struck j but before his orders were obeyed,

and the course of the vessel could be changed,

she ran ashore on the Caulker's shoal near

the Barrancas, at the entrance of the bay of

Pensacola. In order to lighten the sloop for

the purpose of getting her off: the defendant

judged proper to discharge part of her cargo,
among which be included, without the consent

of the plaintiff, two out of his three boxes of

books, weighing about 200 lbs. each: they

were carried on to the beach, about 200 yards

from the vessel, and put one 011 billets of
wood, the other on some of the cargo, and

about ten yards beyond high water mark; in

stead of placing them on high land, where

they could never be reached even by the

c';pray of the sea, in case of a storm.

Five days after the cargo had been landed,

it blew hard and the surf beat up against some
of the goods: by which it is supposed, for there

is no positive evidence on the subject, that

the two boxes of books were damaged. The

sloop, however, got off, without any damage;
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proceeded to New-Orleans ; where the boxes East'" Disn ict,
• Nay, 13~:.!.

were surveyed HI the store of B. Levy, by the ""~

port-wardens, who finding the books in two of H"~S~EN

them damaged by salt water, ordered a sale MUNROE.

thereof at public auction in due form oflaw:

which being done, a loss accrued amounting

to $629 63: for the reimbursement of which

sum the present suit has been instituted by

the plaintiff, who alleges that the damage hap-

pened from the carelessness and culpability
of the defendant.

The judge below, to whom this cause was

submitted on the evidence now on record, con

sidered that the defendant, as a common car

rier, was bound only to take ordinary care of
the goods intrusted to him. and that he could

not be charged for the damage, which, by a

slight degree of negligence~ had been caused

to the books. as he conceived, from the beat

ing of the spray~ on the rising of the storm, and
therefore, gave judgment for the defendaut.

That the conrt erred in the principle of

law, on which the case was decided; and has

drawn an incorrect conclusion from the evi

dence, is what the plaintiff' now calls upon

this court to determine, and which he will en

deavour to shew most conclusively.
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East'n District.
May, 1822.
~

HENNEN

t'8.

MUNROE.

CASES IN THE SUPREME COURT

It may be premised that the rule of deci

sion in this case, is not to be taken from any

statutory provision of this state, but must be

drawn from that branch of the law of nations
usually termed Lc.'C JJfercatoria, which is re

cognised in all commercial states, and is to be

collected from history and usage, and such

writers of all nations and languages as are

generally approved and allowed of. ,1 Blac.

Comm.67. 1 Blac. Conlin. 273. 1 Marshall on

Insur, 19.-Non crit alia lex Homos, alia .ilthem·s,

alia nunc, alia posthac : sed ct omnes gentes, et

omni tempore, eademque lex obtinebit. Let us

then investigate among the writings of approv

ed authors, what is the degree of care and

diligence required from masters of vessels;

for what faults and omissions they are respon
sible, and in what way they can excuse them

selves for damage done to goods committed to

their charge.

The Spanish writers inform us that the mas

ter of a vessel is responsible for damages;
whenever he has not discharged the functions
of his employment with due diligence. The

slightest fault committed by him, or the omis

sion of that which the most diligent in his art,

with the most exact diligence, could 'perform,
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render him culpable, and put to his eharge East'n District.
Nay, 1822.

every damage arising therefrom. Finalmente ~

l d I l d HENNENse tenga pOl' reg a ser a cargo e maestre os oitos VI.

gue sucediereu P'" su cupa,-lIo hacienda 10 gue es MUNROE.

i1, su cargo con la Jiligcllcia dcbula. Sobre 10 qual

es obligado de la culpa leeisima, no haciendo 10 gue

el diligentisimo en este arte hace, par la exactisima

vigilencia, y Jiligenc~'a, que en el se require, como 10

dicen algunos autores, y en particular Sylvestre,

Gregorio Lopex, y Straca, pOl' un texto.-Curia

Philipica, Comcrcio Naval, lib. 3, cap. 12, Danos,

n. 30, 509. Exercitor qui recepit, tenetur de levis-

sima culpa, says Gregorio Lopez, gloss. 9 Or 10.

Part. 5, 8, 26. See also 3 Curia Philipica, Ilus-

trada, 314; where we are informed what is un

derstood by the words just quoted.-Lcvis-

sima culpa es Ia lIegligencia de aquello gue los dili

gentissimos suelen alvidar. The text of the Ro-

man law referred to in the Curia, is found if:
19, 2, 25, 7, and is as follows :-Qui columnani

transportondam coniluxit, si ea dum tollitur autpor-

tatur, aut reponitur, [racta sit, ita idpericulumpra;-

stat, si gua ipsius e01'1lmque, quorum opera uteretur,

culpa acciderit: culpa auieni abest, si omnia facta

sunt; qua; diiigcntissirnus ouisque obseroaturusfuis-

set. Idem scilicet intelligemus, Sr si dolia vel tiguum

transportondam aliqui« conduxerit. Idemque etiam
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£ast'n District. ad «eteras res transferri potest. In France the
May Wt't.
~~ same doctrine is established: Le capitaine est
HENNEN datai A " d d. l F 't'S. un man auure a gage, gUl repon e a aute tres
\luNROE l" S' I .., ' "1 .. . e~~·ere. l e copitasne n a pas preIJu ce gu l auralt

dll preooir, il est en faute. It est en [aute, s'il a

failli par ignorance de son art. Le capitaine est

tenu de taus les dommages qui arrivent it la mar

chandise par sa faute; car it doit rendre la mar

chatulise tell.o (li'ilZ'a refu. it nioinsgue Ie dommagc

ne precede tl'un accident qu'on n'a pu ni preooir.

ni empecher. ] Emerigon, 373, 377.

C'est au maltre du navire q'le sont conflies les

marclunulises'lui y sont chargees ; c'est done it lui ii
en repondre, sauf les accidents maritimes nonproce

dans de son jait au de sa foute, au de ses gens. II
est term de toute Jaute procedant de sonfait ou de sa

negligence.meme de lafaute appellee tres lef!'ere; de

mauiere qu'iln 'y a gue le cas fortuit qui puisse I'ex

cuser. Et c'est a lui a prover le casfortuit. I Va-

lin, :394. What is to be understood by le cas r

fortuit, is most luminously expressed by Eme-

rigon: On appelle cas fortuit, says he, les enene-

mods que la prudence humaine ne saurait precoir.

Fortuitos casus nullum humanum cancilium provi-

drre potest. Lib. 2, sec. 7,ff. de admin. rer, ad ci.

viI, Liv. 6. C. de pignor act.

On oppelle force majeure. vis major, celle a la
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quelle on ne peut resister: cui resisti non potest. East'n District.
Jrlay, 18:22-

L. J 5, sec. 2, if. locatio L. 25, sec. 6, if. eod. """~

Ces deux points se confondeni. On cntend par HE~,~.El'f

casfortuit une force majeure qu'on ne peut prevoir, MUNROE

et a laquelle on ne peut pas resister, Sr cui precaoeri

non potest, Cujas, sur la Rubriquc du code, de 10-

cato, Casarigis, disc. 23, n. 38. Straccha, gl. 22.

It suit de cette dijinition quc tout cas qu'on a pu

p reroir et eoiter, n'est pas fortuit. Ubi autem

diligentis.\imus pracaeisset et procidisset; non di

citur proprie casus fortuitus. Santerna, part. 3.

1/. 65.

It ya une graNde dij/bence a taire entre cas[or
tuit, ct cas impriou, La perte, qui arrive par

l'imprudence au l'imperitie du captaine, est impri

vue, mais elle n'est pas fortuite: improvisus casus

dicitur qui solei imprudentibus contingere. Senter

na, d.loce.

En un mot, on ne met dans fa cathi!!orie des cas

fortuits quc ceux qui arrivent malgre toute la pru

dence humaine; quod [ato contingit, et cuivis pa

trifamilias, quamvis diligentissimo possit contin

gere. L. 11, sec. 5, if. de minorib. 1 Emeri

golt,358.

These principles of Valin and Emerigon. two

of the most illustrious writers on commercial

subjects, who have flourished III any age:
VOkX~ 74
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Ba,t'll DIstrict. have been consecrated in France, by the
'~["Y, 13:"'2.
~ Code de Commerce, art. 221 and 230.

HENNEN T'ou; capitaine, maitre ou patron, charge de IIIrs,

\IUNROE. conduite d'ull uurirc 011 autre btuiment, est garani

de ses fautcs, mcme legeres, dans Pexercice de ses

foutions.

La responsabilite d« copitaine nc cesse que pal'

la preuve d'obstacles de force majeure.

The Italian, and other writers, maintain the

same doctrines, as we are informed, 3 Curia

Philipica, Illustrada, 314; Casaregis assegura que

cl maestre esta obligado par qualouiera culpa, sea

lata, levc, a levissima. See Casaregis, Disc. 19, n.

:n, 3.1, Disc. 23, n. 60, 63, and Disc. 122.

Stypman, Part. 4, tit. 15, n. 322, .556, says ex

pressly, Venit in hunc actionem ex contractu ma

gistri navis, non solum dolus et culpa levis, sed

etiam levissima: solum casus fortuitus excipitur.

The English and American jurisprudence on

this point is well settled, and must be familiar

to the court.

Abbott, Part. 3, ch. 3, n, 9, states, that the

master must, during the voyage, take all pos
sible care of the cargo; by the general prin

ciple of the law, the master is held responsi

ble for every injury that might have been

prevented by human foresight or care; and
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that he is responsible for goods injured ill con- EUf,t'n District.
May, 1322.

sequence of the ship sailing, in fair weather, ~~
agaillst a rock or shallow, known to expert HE:;EN
manners. JJlarshall on Insurance, 241, states, MUNRO)~.

t hat it is the policy of the law to hold the

master responsible for all loss or damage that

may happen to the goods committed to his
charge, whether it arise from the lIegligence.

ignorance, or wilful misconduct of himself or

his mariners, or any on board the ship. As

soon therefore as goods are put on board.

they are in the master's charge, and he if;

bound to deliver them, again in the same

state in which they were shipped; and he, as

well as the owners, is answerable for all loss

or damage they may sustain, unless it proceed

from an inherent defect in the article, or from

some accident or misfortune, which could n01

be foreseen or prevented. In the American

edition of Jacobson's laws of the sea, at P: 88,

the editor, in a note, has given a summary of

the law as held in the united states. "The
courts in this country have always considered

masters of vessels liable, as common carriers,

in respect to foreign as well as internal

voyages. In an action against a master or

owners for loss or injury to goods. the enquiry
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East'n DIstrict. is not whether the injury proceeded from
.'tray, 1822.
~ the default or neglect of the master, but
HE~s~EN whether this injury has resulted from any of
MUROE. those causes which form exceptions to their

liability; for if it has not resulted from such

causes, whether it be owing to the masrer's

neglect, or not, is of no importance; neglect

or default will be presumed.

In a suit for indemnification against this spe

cies of neglect, it is enough to prove the arti
cle in good order when delivered to the de

fendant, and that it was otherwise, when re

ceived from him: and it is said. evidence of

care on the part of the defendant, ought not

to be admitted." Lex Mere. .11m. ] 78.

In a case decided by the supreme court of
the state of New-York, 10 Johns. Rep., Elliott

vs. Rossell, the whole doctrine of the law 011

this subject, is ably discussed by the chief

justice, Kent; and after an investigation of

much learning and research. is luminously ex

pounded, and authoritatively settled-from

the argument of this profound judge, I will

make a few extracts.-" It has long been set

tled, says he, that a common carrier warrants

the safe delivery of goods, in all but the ex

cepted cases of the act of God, and public
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enemies; and there is no distinction between East'n District.
• May, lB22.

a carrier by land, and a carrier by water.- ""'.--
Masters and owners of vessels are liable as HE;'s~EN

common carriers, on the high seas, as well as MUNROE.

in port; in short, it must be regarded as a set-

tled poiut in the English law, that masters and

owners of vessels are liable in port, and at

sea, and abroad, to the whole extent of inland

carriers, The marine law is essentially the

same, and holds an equally strict control over

the master; and upon the same principle of

public policy, a master of a vessel, or com-

mon carrier, by the almost uuiversal law of

nations, as well as by the common law of Eng-
land, is chargeable for all losses not arising

from inevitable accident. If therefore, ac-

cording to Roccus, a theft be committed on

board, the master is answerable, like an inn-

keeper, though the loss happen without his
fault. So if the ship strike on a shoal, unless

it be by the violence of winds or storms, he

is liable, because he did not provide against

an accident which a careful navigator would
have foreseen. So he is liable if he does not

conduct the voyage with a due regard to the

circumstances of the ship, time and place, and

the practice of skilful navigators. Roccus, n.
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East'n District. 40, 55, 56. Ernerif!on, tom. 1, 373, 377, says.
J1fay, 182~. ~

""'~ it is so difficult to discover the faults of a mas-
HF.~.~.EN tel' of a vessel, that he is responsible for every
;\TVNROJi:. slight negligence. He is in fault, if he has

not foreseen what he ought to have foreseen,

with due diligence. In short, he says the

master, in consequence of his compensation,

is answerable for all damage which the cargo

receives, unless it proceeds frotn an accident

which he could not foresee or prevent. Va
lin declares expressly, tom. I, 3~),1, that no

thing but the cas fortuit, will excuse the mas

ter of a ship from responsibility for a Joss.

The rule applies, in the French Code, equally

to carriers by land, and by water. 'Ve must:

therefore conclude, that there is nothing pe

culiar on this subject, ill what is termed, in

English law, the custom of the realm; for the

marine law lays down the rule against carriers

with essentially the same strictness or severity

of sanction.

The civil law, the source, ill this instance.

of the marine law, was equally guarded, and

placed masters of vessels, and inn-keepers

under the same responsibility. They were

held liable, under an edict of the prretor, for

('very IOl"R happening without their fault. that
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did Hot happen damuo fatali; or, as Voet ex- Easr'u District .
.Jllay, 1B22.

presses it in his Commentaries, exceptio est """,./.--"
sola, quod damno [cacdi aut vi uuiiorc, veluti nau- HENNEN

J l'S.

fragio aut piratarum injuria, perisse constat ; and :\IUNROF:.

he says, that, except as to the penalty, the

rigour of the rule continues to this day, in the

Dutch jurisprudence, Dig. 4, 9, sec. 1, and 3.

Dig. 47, ,5, sec. 1 and 3, Vocl's Commentaries, h. t.

The reason given in the civil law, for the rule

is, that it was necessary to confide largely in

the honesty of these people, and to give great

opportunities to commit frauds which it would

be impossible to trace. And this strict rule

has no doubt been as geuerally adopted, and

as widely diffused, as the Roman law. Erskine

(Institutes, 452, pl. 23, 29,) says, that the edict of

the preetor is, with some variations, adopted

into the law of Scotland. Indeed, we find the

rule stated in precisely the same terms, in the

ancient usages of a country, into which we do

not know that the Roman law ever penetrat-

ed. " If a load be damaged by a carrier's

fault, whatever is lost, he shall be compelled

to make good, unless this injury happen by

the act of God, or of the king, and whatever

does not so happen, denotes a fault." Cole-

hrooke's Digest ~f Hindu law. t·ol. 2. 372. 374.
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The courts in this country have always con
sidered masters of vessels liable as common

carriers, in respect to foreign, as well as in

ternal voyages. In M'Clure vs. Hammond, 1

Bay's Rep. 99, the defendant undertook to

bring a quantity of tobacco for the plaintiff
from Augusta, in Georgia, to Charleston, and
the vessel was driven ashore on the coast,
during the voyage; and as the loss did not
appear to have arisen from inevitable acci
dent, he was held liable as a common carrier.

These authorities which might have been
extended much further, establish conclusive
ly, I presume, the principle of law which I ad

vanced, in opposition to the rule of decision

assumed by the judge a quo, in his judgment,
that the master of a vessel is bound to take
ordinary care only of the goods entrusted to
him.

Let us now examine the facts of this case,

and from an analysis of them, draw that con

clusion which will be in conformity with the
law just laid down.

1. The defendant sailed from the port at
dusk, and proceeding down the bay, during

a very dark night, when the land could not he

discerned, without a pilot, attempting to put
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to sea: having overrun his reckoning, the East'n Disn ict.
May, 1822.

vessel grounded 011 the Caulker's shoal. All '-..I"~

I . . d . h HENNENt 118 was nnpru ent, not to say more; m sue rs.

a state of things a careful captain would have MUNROF,

cast anchor until mortling, and then he could

have proceeded to sea without risk.

2. The defendant transported the goods of

the plaintiff, without his consent, from the

vessel on to the beach; and there placed them

at only a distance of ten yards from high wa

ter mark. The weight of the two boxes did

not exceed 400 lbs., and could not have hin

dered the vessel from floatir'g off the shoal,

when lightened.by taking out such part of the

cargo as was not liable to damage. The de

fendant was informed when these boxes were

put on board, that they contained books, and

should therefore have taken such care of

them as would secure them from water. The
box left on board of the sloop was not in

jured; the other two would not have experi

enced any damage, had they remained with

that part of the cargo which was not moved.

3. When the defendant took upon himself

to select the two boxes of books, knowing
their contents, he should have provided effec

tually against every damage which might be
VOL. XI. 7.'1
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East'n District. caused to them by the surf of the sea; ever}
May, 1822.
~ measure should have been taken which human

HE:,:,EN foresight could suggest for their preservation.
MUNROE. They should not have been left so near the

edge of the sea, on the beach; but removed

to high land, during the five days which in

tervened from the time they were landed.

until the surf beat up about them.

Conceding to the defendant that he was

without culpability in attempting to go out to

sea during a very dark night, without a pilot,

and that the vessel grounded through an error

of reckoning on his part; how can he excuse

himself for the want of foresight; the impru

dence in placing books so near the edge of

the sea; which he knew was so liable to be

agitated and raised by storms? But has the

defendant, on whom the burthen of proof lies,

shewn by what means the books were damag

ed ? That the damage which they did ex

perience, could not have been prevented by

any human foresight? Has the defendant, in

a word, brought himself within the exceptions

which will excuse common carriers for a da

mage done to the goods committed to their

charge? I think this court will answer in the

negative, and render a judgment against the
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•defendant for the reimbursement of the loss East'n District•
•;Way, 1822.

experienced by the plaintiff. ~
HENNEN

Eustis, for the defendant. This is a hard
action against a person to whom no fraud or

negligence can be imputed. I ask the oppo

site counsel to put his finger on any part ofthe
record which proves the defendant's negli
gence. No fault has been committed: nothing

left undone which the most careful master

would have thought of.
The plaintiff accompanied his goods; they

were under his immediate care.
The packet set sail in the afternoon. Nei

ther the plaintiff, nor any other passenger,
made the smallest objection to her going to
sea at that time. American captains do not,
like the Spanish, take in their sail at night,

and go to prayers. It is proven that it blew
fresh, by one witness, and said by others, that
the defendant overran his reckoning. The

navigation is difficult. There was no particu

lar necessity of taking a pilot. The ordinance
of the port of Pensacola, relative to pilotage,
requires only vessels of a larger draft than
that of the defendant, to take a pilot.

The defendant acted prudently in sending

1'S.

MUNROE.
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East'n District. the plaintiff's goods ashore. He would have
May 18'22.
~.,.....""" been liable if he had suffered them to remain

HE:3~EN on board, when he had time to land them, and
MUNROE. they had perished.

It blew a hard gale when the goods were

placed on the beach, and the presumption

was, that the waves had reached the highest

point.

We have shewn a force majeure, a tempest

he cannot shew more.
Spanish la w has nothing to do with this case.

It is to be governed by our own laws. Although

the contract was made in Pensacola, it was to

be executed by the delivery of the goods in

this city. The essence of the contract was

their delivery. The packet belonged to New

Orleans. Both parties were inhabitants of

New-Orleans. In a matter of doubt, these

circumstances must have weight. The par

ties must not be presumed to have contracted

with reference to the laws of Pensacola. Sup

pose five per cent primage to be allowed by

these, could they have been recovered here?

I quote 1 Johns. 93, to shew that a note

made in France, payable here, is good with

out a stamp; our courts not noticing the reve

nue laws of other countries. What was the
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essence of the contract? Payment ill America. East'n District•
.May 18\!2.

Here it was the delivery of goods in Louisi- .,;,-.-

ana. Let the gentleman distinguish that case, H~':';EN

if he can, from this. MUNROE.

In 4 Johns. 289, is a case to the same point.

This is the general law on the subject.

T he cases of 7 Martin, 213, and 4 id. 582,

can be easily disposed of. The court never

has had the point directly before it. In the

first, the reason why the court gave the pri

vilege was, that delivery was not ofthe essence

of the contract of sale. The other was a case

of jettison; the obligation of the party arose

from a contingency; the throwing out of the

goods at sea. There was no contract on that

subject, and when the question arose, what

law should govern, the court held that it could

not be supposed that citizens of New-York

had the laws of Louisiana in contemplation.

If that contract had been to be executed in
Louisiana, the decision would have been as I

contend for, and the opinion of the court sup

ports my conclusion.
In Hampton vs. brig Thaddeus, the court de

cided rightly; because the point was not made

and no law was proven.
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MARTIN, J. delivered the opinion of the
court. We agree with the plaintiff, that the
master of a ship is liable for leoissima culpa.

So that the question before us is only one of
fact: was the defendant guilty of any neglect
or fault?

The plaintiff urges that he was, 1. In sail
ing from the port at dusk, and proceeding
down the bay, during a dark night, without a

pilot.

2. In transporting the goods on shore,
without the plaintiff's consent, and placing
them on the beach, at a short distance from
the water.

3. In selecting the boxes, which contained
the books, to be landed, and suffering them to
remain long on the beach.

I. The evidence shews that the defendant

" attempted to go out of the bay, the evening

of his departure from the town of Pensacola."

The inference is strong, that he sailed in the
day time. Nothing on the record enables us
to ascertain the distance between the an
chorage before the town, and the entrance of
the bay. Weare unable to cross-examine the

witness. in order to discover whether the
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place was a proper one to cast anchorin ; East'n District,
May, 1822.

whether the extreme darkness of the night, ~
and freshness of the wind, which are pre- HE~:'EN

sented as the cause of the vessel getting MUNROE

aground, did not come on suddenly,

The evidence before us shews, that al

though the entrance of the Barrancas be dif

ficult, "vessels that commonly ply between

New-Orleans and Pensacola, are not in the

habit of employing pilots, either in coming in,

or going out of Pensacola bay-that after

two or three trips, captains are as capable of

safely conducting their vessels, as any pilot,

provided they be of a small draft, say, five or

six feet;" that the defendant's vessel is a regu

lar packet, plying between New-Orleans and

Pensacola, and captain Munroe, in the depo

nent's knowlege, has been several times the

same voyage; and the regulations of the port

of Pensacola, do not require a pilot to be

taken by vessels drawing not more than five

feet water.
Jacobson holds, that coasting vessels are

not bound to take pilots. Sea Laws.

II. The landing of the cargo, appears to

have been a measure of necessity; we do not
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Kast'n District. know that the defendant was bound to con
May. 18~\!.

~ suit the plaintiff, who, however, does not shew

HE::EN that he made any objection.
M1TNROE. The testimony does not warrant the con-

clusion, which is endeavoured to be pressed

on us, that the goods were carelessly left at

too short a distance from high water mark.
The evidence is, that" it blew hard, and rain

ed the whole time they were engaged in land

ing the cargo, and after." The manner in

which the security of the cargo was provided
for, is minutely detailed, and shews consider
able care. It is sworn that" captain Munroe

worked constantly, .and made use ofevery pos

sible exertion to get the sloop off, and took as

much care of the cargo, while on shore, and

disposed of it as judiciously as any man could
have done." It is shewn that extreme diffi

culty was experienced, in landing and bringing

back the cargo on board, owing to heavy

winds and a high sea.

From all this, we are bound to infer, that

the plaintiff's boxes were put at such a dis

tance from high water mark, as the hurry the

crew were in, permitted. It appears the spot

they were placed in, proved a safe one dur

ing the storm, which prevailed while they
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were brought ashore, and they were engaged Easr'n District,
'~"Y, IH~2.

during a second, and more violent storm, "-I'v~

hi I . I bl ld HENNENw lC 1 no eVI( ence eua es us to say~ cou ,'s.

have been foreseen. MUNRO};,

III. \Ve are unable to discover that the vio

lence of the storm left the defendant at li

berty to make any selection, as to the part of

the cargo which was first to be carr-ied on

shore; and the testimony shews, that "the

crew were kept constantly at work, in en

deavouring to get the vessel off"; which pre

cludes the idea, that any part of the cargo

was unnecessarily left ashore, while it could

have been safely brought back on board.

When it is consid ered that the plaintiff was

on board, with a very near relation, by affiui

ty, who had had the care of the books in Pen

sacola, and had himself delivered them to the

defendant-that this person has been exa

mined as a witness, it may be concluded that

no circumstance which may avail the plaintiff

has been omitted to be pl'O\Ten. Yet the case

enables the defendant to shew that he did

what could be expected from him.

We believe the captain took a proper care

of the goods, after the vessel got aground.

VOl" XI. 76
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The only doubt with us has been, whether

the coming out of the bay at night was justi

fiable. It is shewn that vessels, drawing not

more than five, feet, are not bound to take a

pilot; and although it is said, that in extreme

freshes, vessels dra wing nine feet come into

the canal Carondelet, the presumption is, that

a packet plying between Pensacola and N ew

Orleans, is of such a draft as will enable her

to come in the ordinary height of water, which

does not exceed six feet; so the captain, not

being bound to take a pilot, was only bound

to use the same care as a pilot, and is only

chargeable as a pilot would be, in the pre

sent case.

It is therefore ordered, adjudged and de

creed, that the judgment of the district court

be affirmed with costs.

.M1LLJ1UDON VS. NEW-ORLEANS INSURAlv'CJ:

COMPJlNY.

'fhe presence ApPEAL from the court of the parish and cit}"
of the o",n~r is of New-Orleans.
not conclusive
evidence of his
assent to any P J d l' d th f tlact, which is aI- ORTER,. e ivere e 0pll110n 0 re

~:~:db:~r:t~;~ti- court. The petitioner avers, that he made ad

i. :~ee[~iV~~~~vances for the outfit of the brig Two Cathe-
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rilles' that for his reimbursement, Francois East'n District.
, . May, 1822.

Ducoing, then the owner of the said brig, as- ~
, d d f d hi h f ' } t t MILLA.UDONslgne an trans erre to un, t e relg lOt's.

b d hi I h b t NEW ORLEA.NSe earne on a voyage W IC I S e was a ou INS. Co.

to make from New-Orleans to the port of Havre~~~

d G . F d h .d D . amounts to bar-e race, In rance : an t at sal ucomg ratry, the onus

d said f izh be i d tl ffi of establishingcause Sal relg t to e insure at re 0 ce every fact that

f tl N 0 I I C t goes to eXCUiC
o re ew- r eans nsurance ./ompany, 0 it, is thrown on

I f h d d II d d I the insurer.t re amount 0 one t ousan 0 ars, an u y

assigned to him the policy.

He further avers, that the said brig did sail

on the voyage mentioned in the policy of in

surance, and that the freight to be earned

was totally lost by one of the perils insured

against, viz. by the barratry of the master

and mariners.

The defendants pleaded the general issue,

There was judgment against them, and they

appealed.

Among other facts agreed upon between

the parties, it is material to state those which

follow:-

The vessel was cleared at the custom house

on the lIth October, 1817, by John Ducoing,

the brother of the insured captain. The insu

rance was executed the same day. Francois
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East'n District. Ducoing, the owner, on 13th of that month,"
May, 1822. ' •
....,....~ transferred and set over all his right, title and

MILl •• rmox interest, ill the brig Two Catherines, to one
vs.

NE~~RC·~ANS Raymond Espagnol, and on the same Jay as-

signed his interest in the policy to the plain

tiff.

Tho vessel sailed with Raymond Espagnol,

who continued on board during the whole voy

age, on which the barratry is charged to have

been committed. Her loss, together with that

of the cargo and freight, was occasioned by

the frand of the captain and crew running

away with, and disposing of brig and cargo,

in fraud of the shippers and owners.

The question presented is, whether on the

admission just stated, that the loss was occa

sioned by the fraud of the captain and mari

ners running away with the vessel, the cir

cumstance of the owner being on board, does

not so change the offence as to preclude us

from considering it an act of barratry?

Barratry is defined by Marshal, an act com

mitted by the master or mariners, for an un-

* This is the date of the assignment according to the

agreed case-the indorsement on the policy is of the

following day: the 14th.
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lawful and fraudulent purpose, contrary to East'n Dlsn ict,
Jllay, 1tl2Z.

their duty to the owners, and whereby the ,.., ..v~
owners sustain an injury. 2,/VIarshal, 515. l\lILL.:UDON

The chief justice of Pennsylvania, in a very :NE~:~~I~':ANS

able opinion, after reviewing all the cases on

the subject, states it to be any trick, cheat,

or fraud practised by the captain, to the pre-

judice of the owners-any crime committed
to their prejudice by the captain. 2 ,Marshal,

534, in notis.

There is danger in trusting to general de

finitions, because there is great ditficulty in

compressing into a single sentence, or ex
plaining by a few words, the various circum

stances which constitute an offence, or con

fer a right, or in designating exactly before

hand, what cases come within the general

rules established for the administration ofjus

tice. It is possible therefore, that neither, or

both those quoted, convey accurately the idea
attached to the word barratry; but on one

point there is no doubt; if the act complained

of, was committed with the consent of the
owner, it cannot be considered as constituting

that offence.
That consent, it has been argued, is proved

here, because the owner was on board. This
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East'" District. does not appear to us, by any means, so ne
May, Lt22.
.....,.-.-.~ cessary an inference, as to deprive the plain-

MILI.~.UDON tiff of that right to recover, which the other
t... ..

NE7N~RC·:ANS facts in the case clearly establish. In exa-

mining cases of this description, we must al

ways keep in mind, that when proof is once

given of any act which amounts to barratry,

the onus of establishing every fact that goes
to excuse it, is thrown on the insurer. 2 .lJ-lm'·

shal, 531. The evidence which discharges, ..

must at least be as strong as that which cre-
ates the liability. Here the circumstances
that make out a case of barratry, are fully

admitted, and the consent of the owner, which

is to do away the effect of these circumstances,

is left to be inferred: or at best, is proved by

nothing more than presumptive evidence-
this is not sufficient. A deviation, amounting

to barratry, might frequently be committed

during a voyage, without the knowlege of the
owner, though on board, if he did not possess

nautical skill; and it is quite possible that the
master and mariners, may have run-away

with the ship against his wish. Such cases

we know have happened, and we do Dol
know this is not one of the same kind.
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Grymes for the plaintiff, Workman for the
defendants.

It is therefore ordered, adjudged and de- East'n District.
Nay, 1322.

creed, that the judgment of the parish court ~
be affirmed with costs. MILLAUDON

1'3.

NEW ORLEANS

INS. Co.

-
DUFOUR vs. C.dMFRANC.*

\ 11 ,,::: (,07!
Il~2 2fiO\',-----

.... ApPEAL from the court of the first district. The validity
.... of a sentence,

rendered by a
PORTER, J. delivered the opinion of the court of compe

tent jurisdie-
court. This case has been already before the tion, cannot be

enquired into
court, and was remanded in order that further collatterally.

The decree
proofmight be had of a fact deemed material which such a

tribunal renders
to a correct decision of the matters in dis- directly on the

point reviewed,
pute-the former proceedings are fully re- is as a plea, a

bar,or evidence,
ported. 8 Mat,tin, 235. conclusive be-

tween the same
To the title alleged and proved by the par.ti~s, or those

claiming under
plaintiff, the defendant pleads, that he is the them, .for the

. same thing.
owner of the slaves sued for; that he purchas- A forced ali-

enation results
ed them at a sheriff's sale made in virtue of from a sale

made at the
an execution issuing from a court of compe- time, and in the

marine r pre..
tent jurisdiction, in pursuance of a judgment ~cri~ed by law,

In VIrtue of an
---------------------- execution issu-

:'f T'hi , d id d A 'I tIt· b t th iud ing on a judg-IS case was eci e at pn erm as , 11 eJlI g- rnent already

ment was not printed with those of that term, because it rendered by a
, court of compe-

was suspended by an order for a rehearing. See Post, tent jurisdiction.
If a sale is made

Time term. where these re-
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East'n District. rendered against the heirs of one Victor Du-
"May, lU~~. • . • •
~ four; and that the plaintiff is one of those hell's.
DV~:,vll. It is replied, that the judgment, under which

. CAM~~ the defendant claims, was null and void, by
quisites are reason of the defendant not being;_ cited, andwan,;ng, the .
pUlcha&e~ does because other proceedings were omittednot acqmre the
~'right, ,title ~nd which are necessary to render it valid; that
inter est' which

the de?torhad in supposing it to be rezular the writ of fieri fa-the tlung sold. ~ ,
L.aws which etas did not pursue it-that the deed offered

deprive men of
t1~eir prope.rty, by defendant shews that the sale was in vir
without their
consent, should tue of an execution recitina another and dif-be strictly pur- b'

su;~; . ferent judgment, which judgment is not pro-.. hen an ali-

enatio.n of pro- duced.
perty IS not ex-
pressed in t~e The first question then presented for our
Instrument, It

must clearly re- decision is the regularity of the J' udzment insuit from the' b

act If d virtue of which it is stated the property wasproCee s
arising from sold.
property Irregu-
larly sold at We are of opinion that the validity of a
sherrffa sale,
havebeenappli- sentence rendered by a court of competented to the pay- ,
mentoftheown-J'urisdiction cannot be enquired into collatte-er's debts, he '
cannot recover rally as is attempted here. The decreethe property un- ,
til he repays the which such a tribunal renders directly on thepurchaser the '
amount, point reviewed,is as a plea, a bar, or evidence,

conclusive between the same parties, or those

claiming under them, for the same thing. The

errors complained of, were questions for the

decision of the court which tried the cause,
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and we have no authority in a case arising be- East'n District.
. . h Jrlay, 1822.

tween the same parties, to examine how t ey ~

were decided, unless regularly brought be- Du~~uR

fore us by au appeal, or by an action of nulli- CAMFRANC.

ty, if that remedy still exists. An act of the

legislature has limited the period for bringing

lip causes to this court, and the Spanish ju

risprudence requires, that where judgments

are sought to be annulled, by an action, ex-

pressly given for that purpose, suit must be

brought within a certain time. Now, if the

party, instead of attacking the judgment.

should be permitted, after the delays are ex-

pired, to sue for the object acquired under it.

it is evident the regulations just alluded to,

would be completely evaded. And it would

be strange if the plaintiff could, in any case,

successfully allege nullity in the replication.

when an averment of the same kind would not

be listened to in the petition.

The regularity of the proceedings, there

fore, in the cases of Turgcau. and Camfranc VE>.

the heirs of Dufour, up to the time of rendering

judgment, cannot be enquired into in this case.

But the measures taken under that judg

meut, to obtain the benefit of it. present an

entirely different question. The authority of

VOL. xr. 77
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East'n District. a judicial decree does not prevent us from
May,1322. •
~ examining their correctness. And the plain-
DUFOUR tiff, on establishinz that he, or his ancestor,

VS. v

C.UIFRA.NC. once owned the slaves claimed, has a right to

obtain judgment for them; unless the posses

sor shews, either a title by prescription, the

owner's consent to transfer them, or a forced

alienation, which stands in place of that con

sent.

A forced alienation results from a sale made
at the time, and in the manner prescribed by

law, in virtue of an execution issuing on a
judgment already rendered by a court ofcom

petent jurisdiction. If a sale is made where

these requisites are wanting, the purchaser

does not acquire the" right, title and interest"
which the debtor had in the thing sold. Curia

Philipica, P.2, Remate, n. 27. Febrero, cinco ju

icios, lib. 3. cap. 2, sec. 5. n. 352 Sr 357. 4 Martin,

573. Has such an alienation taken place in
the case now before us?

The defendant insists that it has, and pro
duces in evidence, a conveyance made to him

by the former sheriffof the first superior court

district, of the late territory of Orleans, in

which it is recited, that by virtue of a fieri fa

cias, issued at the suit of J. B. Camfranc and
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others, against the heirs of Victor Dufour, he East'n District.
May, 1822.

had sold the slaves claimed in the present ac- ~
tion. No such judgment, however, being pro- Du:,~uR

duced as that of Camfranc and others vs. the CAMFRANC.

heirs of Dufour, we must hold that none exists,

and that the sheriff, in making the sale, acted

without authority.

The appellee's counsel have, however,
strenuously contended, that it is evident the

sheriff meant the suits of Camfranc vs. Dufour

and Turgeau vs. Dufour. But we cannot so un

derstand it, for he has not said so, and we are

not permitted to supply by intendment, what

is wanting in an instrument of this kind. Much

less can we say that the sheriff, in this case,
sold under executions issuing in several suits,

when he explicitly states, that it was in virtue

of ajieri facias, at the suit of J. B. Camfranc
and others. Laws which deprive men oftheir

property, without their consent, should be
strictly pursued by those who seek the benefit

of them. 4 Wheaton, 77. The act of our legis

lature requires that the judgment on which
execution issues should be recited in the deed

ofsale given by the sheriff. 2 Martin'sDig. 336.

That has not been done here; the consequence

is. that the buyer has not a conveyance in
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East'n District pursuance of the law under which he pur-
May Ill't~.

~ chased, and is, therefore, without title.
DU:;UR It is urged that the plaintiff has ratified this

CAMFRANC. sale. This point received the serious consi

deration of the court on the former hea rifig.

Before the particular instrument, which is said
to contain the ratification, is considered, it is

necessary to state the following facts :-

The brother of the present plaintiff, D.

Victor Dufour, died in St. J ago-de-Cuba. On

his death, Laroque Turgeau took charge of
his property, and in conjunction with one Car

lier D'Outremer, brought the slaves claimed in

the petition, to Louisiana. Shortly after their

arrival here, they were attached at the suit of

J. B. Carnfranc, and of Laroque Turgeau, and
judgment was given in both cases, for the

plaintiffs; execution issued, and as it appears

from the sheriff's return, a certain sum of

money was made on each.

Laroque Turgeau died in Jamaica. D'Ou

tremer, as his attorney in fact, had received

the monies recovered in the suit against the

heirs of Dufour. The plaintiff is hei r, as well

of Turgeau as Dufour. On arriving in this

country he commenced the present action,

and SOIDe time after briugiug suit, being em-
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barrassed in his affairs, he applied to D'Ou- F.ast'n District .
.May, W'22.

tremor for the monies held by him, as agelJt ~~
s: T d . . DPFllUR101' urgeau, all on executing a receipt, was rs,

Wh h h C..MFRA1V('paid over the sum of $1560. et er e re-

ceived this money as heir of Laroque Turgeau,

does not appear by the receipt, and is not ex-

pressly proved by the other evidence in the

cause; but from all the facts of the case,

there is a strong presumption, thathe did re-

ceive it in that character.

As soon as the present action was commen

ced, the defendant obtained an injunction, by

which Carlier D'Outremer was inhibited from

making any disposition of the sum he had re

ceived as agent for Turgeau.

The particular expressions of the receipt

require to be stated. It acknowleges $1560 to

be paid, and that the money belongs to the

succession of Laroque Turgeau, and also con
tains an engagement, that by reason of cer

tain injunctions having issued, enjoining D'Ou

tremer from paying the money, one at the suit

of Camfranc, and the other on the demand

of one Lafitte, the amount received shall be

returned, in case the said injunctions should

be made perpetual.

Under these circumstances. the defendant
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East'n District. insists that the plaintiff cannot recover the
May, 1822.
~ property sold.

DUFOUR This position, it is believed, cannot be main-
VS.

rAMFRANC, tained, The plaintiff's right must be destroy-

ed by some act which renounces his title, or

conveys it to another. 'Vhen it is attempted

to shew this, by an instrument which does not

express such an intention, common sense as

well as law, requires that it should clearly re

sult from the act. Had the appellant, as heir

ofTurgeau received unconditionally the mon

ey from D'Outremer, it might perhaps have

been argued that he intended to abandon all

right he had to the slaves, which he was then

5uing for. But when, in the very receipt he

alludes to the injunction issued, in conse

quence of his suit against Camfranc, and pro

mises to pay the money back if that injunction

be confirmed, or in other words, in case he

succeeds in the present action; it surely can

not be urged he intended to renounce a claim,

the ultimate recognition of which is made a

condition of his repaying the amount receiv

ed. Sufficient weight was perhaps not at

tached to this promise, to return the money

when the case was formerly before the court.

On the whole. we are of opinion that the
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the East'n District.
May, 1822.
~

DUFOUR

t'S.
CAMFRANV

defendant has not shewn a legal title to
property sued for.

Another question still presents itself. It
has been proved that the proceeds arising

from the sale of the slaves were applied to the
discharge of the judgment debts of the plain
tiff, and the court is of opinion that he can
not recover in this suit, until he repay that

money. This is the doctrine expressly laid
down by Febrero, lib. 3, cap. 2, sec. 5, n. 357.

And we readily adopt it; for nothing could
be more unjust titan to permit a debtor to re

cover back his property, because the sale was
irregular, and yet allow him to profit by that
irregular sale, to discharge his debts.

It is unnecessary to notice particularly the

bills of exceptions taken on the trial, as the
opinion now expressed, meets and answers
the questions of law raised by them.

After the cause has been litigated for such
a length of time, it is to be regretted that we
cannot now make a final disposition of it.
But it has not been proved what the services
of the slaves were worth, and it is necessary
to ascertain that fact, to enable us to decree
what sum shall be paid by the plaintiff; the

case must therefore be remanded for a new



616 CASES iN Tin: SFPREME COURT.

East'n District. trial on this point alone, and the appellee
Jrla;y, lB:.!'t.
~ pay the costs of this appeal.
DUFOUR

rAM;·~ANC. It is therefore ordered, adjudged and de
creed, that the judgment of the district court

be annulled, avoided and reversed; that this

cause be remanded for a new trial, with di

rections to the judge to ascertain what the

services of the slaves were worth, and that

the appellee pay the costs of this appeal.

Lil'ingston for the plaintiff, Moreau for the
defendant.
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-
East'n District.

JU1!f, 18Z2. '

~

JOHNSON vs. CROCKER. JOHNSON
VS.

CROCKER.

ApPEAL from the court of the parish and Proof that the
defendant had a.

city of New-Orleans, horse of -the
plaintiff"s for

M J d I, d h f h sale, does not
ARTIN, • e ivere t e opmIon 0 t e supportacharge

Th' . . t: I d that he purchas-court. IS IS an action lor money ent, an ed it, and is deb-

, d t I' 'ff' d c. h tor of the price.money r-eceive 0 p ainti s use, an lor t e '
price of a horse, sold by the plaintiff to the
defendant.

On the plea of the general issue, there was

judgment for the former, and the latter ap
pealed.

The facts in evidence are, that Wooters gave
the plaintiff a note for about $350, that de

fendant called for payment (alleging his pos-

VOl" XI. 7R
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East'n District. session of the note, and his authority to re-
June, 1822. •
~ ceive its amount) before the maturity of the

JOH:'~ON note-that at maturity, it was paid in bank.
CROCKER. That defendant was in the habit of obtain-

ing money from Hepburn, on a deposit of

notes-and Hepburn collected a note of Dun

lap & Wooters for $::>56, through the Branch

Bank of United States, and about the time,
paid $300 to the defendant.

That the defendant said he had a horse of

the plaintiff's for sale-had agreed to sell him

for $280, and afterwards refused delivering

him, unless for $300.

A letter of the defendant was produced.
dated a short time after all this, in which he

acknowleges the benefit he has had from the

money of the plaintiff, in his hands; excuses

himself from having neglected to send him a

gig, and promises to pay on demand.

The plaintiff's demand for money lent is

$30, for money had and received $356, for
the price of the horse $120. He gives credit

for $95, and claims a balance of $400 odd

dollars.

The parish judge concluded there was no

proofof the loan, but that there was of the

other items.
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The declaration of the defendant, that he East'n District.
•• June, 1822.

had the note given by Wooters to the plaintiff ~
the circumstances of his having received from JO~~.SOl!r

Hepburn, a sum of nearly the same amount, CROCKER

of Hepburn being in the habit of advancing

him cash on deposit of notes, and Hepburn

having collected $356 on a note of Dunlap &
\JYooters, would not perhaps suffice to charge

the defendant with the amount of this note.

But one of the letters admits the benefit
derived by the defendant, from the use of the

plaintiff's money left in his hands, and apolo

gises for not sending him a gig. This indu

ces a belief that a larger sum than that of

$30, charged as loaned, is referred to; and

the presumption which the parish judge has

drawn, that the proceeds of the note, viz.
$356, were alluded to, is not perhaps, the

light presumption which moveth not at all.
Weare not able to say that he erred in his

conclusion, that there is evidence that the de

fendant in this way received $356 of the

plaintiff's money.
We think he Wascorrect in concluding, that

the claim of $30, for money lent, is unsup

ported.

We do not see that the circumstance of
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East'n District. the defendant having once had a horse of the
June, 18:22. I' iff" i: I' id h h
~ p ainn s ror sa e, IS eVI ence t at e pur-
JOH:'~ON chased it, and promised to pay S120, or any

CROGXER. other price therefor.

Deducting from the $356, the amount of the

note, the $95 for which the plaintiff gives

credit, the balance due him is $261.

It is therefore ordered, adjudged and de

creed, that the judgment of the parish court
be annulled, avoided and reversed, and that
there be judgment for the plaintiff, for the sum

of $261, with costs ill the court a quo; those

in this to be borne by him.

Maybin for the plaintiff, Preston for the de

fendant.

-
MAYOR, 4-c. OF NEW-ORLEANS, vs. GRAVlER.

Any inhabi- ApPEAL from the court of the parish and
tant has the • f NO]
right to forbid city 0 ew- r eans.
the erection of

houses, or other P J d I' d I
edifices, on pub. ORTER,. e ivere the opmlOn of the
lie places. TI' ti t t h h b b fAnd in a suit court. ie peti IOn s a es t at t {' su ur 0

aheady com- S M s: f. d i I d d . hmenced by the' 1. ary rorms a part 0 ,an ]S me u e with-
corporatu.n ofa. I limi f'the ci f'N 0 I hat idty, he may in- m t ie imits 0 t ie crty 0 ew- r eans: t at it
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was established in or about the year 1789, by East'n District,
June, 10.:2.

the late Bertrand Gravier, then owner of the ~

I ' hi h i h b c d 1 h MAYOR,&e.Oli'p antation on w IC It as een roun e< ; w 0, NEWOItI,t:ANS

in the year 1795, enlarged the first plan hy GHA1:~ER.

the addition of several streets, and a public temur & urge

square as appears from several plats of sur- hi, p.ivate IJ,nl
, to strenathen

vey drawn by Laveau Trudeau surveyor u('. tho t set~ up "y
, ,~ the public.

neral of Louisiana under the Spanish zovern- By th; f~ 'Iller
, 0 laws ot tHIS

ment. COl1'lLy, ,'uly
One ypar w as aI ...

It further avers that Gravier sold with re- lowed alter the
, 'filmg of the pa-

ference to these plans, all the lots surrounding ~:;~ti~l t:';~Ul;!J:

the square Yet that one John Gravier who to prosecute the
, , , appeal to judg-

stiles himself heir to the aforesaid Bertrand, me~~;d after the

has entered into possession of this property expil~lion. of
, that tnnv, Jj the

which by the act of the former proprietor, appellant did
, . not peeve that

was destined for public use,-An abatement he was p,~vellt
ed from doing >0

of works which he has made there is prayed by wme, c.i use
beyond hIS con-

for, and an injunction against any other being ~~~t ~~etb~u,:~~
erected, felio~ tribuual

acquired th e au-

The defendant in his answer denied gene- t~o.ityoires ju-, , dicatu,

rally the above allegat ions, Wb~n the ap-
p' al did not .u-

After the cause had been for some time at spend, execu-
non, It was not

, Th H fil d titi f necessary to citeISSUe, omas arman e a pe I Ion 0 the party in tbe

, t ti , hi h h t t ] th t h inferior COUlt, toIn erven ion, 111 W IC e s a ec a e was shew cause why

the owner of three lots situated in Camp street, :~oJ~;~g~~~n~e

fronting on the square already mentioned, and confirmed.

that he held them in virtue of several mesne
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East'n District. conveyances from John Baptiste Sarpy, who
June, wzz.
~ purchased them, together with seventy-one

MAYOH, &c. OF others from the late Bertrand Gravier in
NEW ORLEANii ' ,

t'S. 1795.
GRAVIER.

He also alleged, that on the 2£1 day ofMay,
1798, the present defendant, John Gravier,

presumed so far as to encroach and raise
buildings on the public square laid off by his

brother, whereupon a suit took place be
tween the said Gravier and J. B. Sarpy, which
terminated in two judgments, rendered by
the Spanish tribunal, of date the 17th July
and 17th Nov., 1798, which judgments order
ed the present defendant to leave the ground

free for public use, and directed the demo

lition of the buildings placed there by him.
That said judgments have since acquired the
authority of the" thing judged," and have that
force and effect between the parties thereto,

their heirs and assigns: that, confiding in their

force and validity, he made the purchases

aforesaid, and he, therefore, prayed for leave
10 intervene, and that he might have permis
sion to shew that the said property should re
main open for the public.

To this petition of intervention, Gravier

pleaded. that Harman, by his own shewing:
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could not be made a party to the suit, and East'n District.
June, 1822.

that the facts alleged by him were untrue. ~
It becomes necessary to examine before we MAYOR, &c.OF

• , NEW OHLEANIi

proceed further in the investigation of the GR~~·lER.

cause, if this exception to the prayer of the
intervening party, to be heard, is well taken.

The defendant urges, that as the mayor, al
dermen, and inhabitants, are already parties
to this suit, Harman, an inhabitant of the city,

cannot join in the proceedings for the purpose

of enforcing public rights; and if his claim is a
private one, it must be presented in a distinct
action.

According to the first and third laws of the
22d title of the 3d Partida, any individual may
forbid the erection ofa house, or other edifice,

in public places. The necessary consequence
of giving this right, is, that the person who
makes the prohibition, shall be allowed to ap
ply to a court of justice to aid him in the

maintenance of it. It will save expense and

delay to permit the party now before the court
to do this in the present suit, and as he mere
ly urges his private right to aid the public
in the maintenance of theirs, and asks judg

ment for the same thing, his appearing in the
cause creates no confusion.
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East'n District. Should we yield to the reasoning of the ap~
June, 1822. •
.....,...~ pellant, that the corporation represents all the

MAYOR, &c. OF inhabitants of the city and therefore lJO in-
NEW OR I,EANS '"

GR:~~ER. dividual of that city can be heard; we do
not see that it would make any difference in
the result. For if they represent all the in
habitants, then they can avail themselves of
the rights of each of them, so far as they

strengthen and support the public claim.
This point disposed of, we approach the

merits of the controversy between the parties
in this suit.

The plaintiffs and Harman, who has inter

vened, insist they should obtain the judgment
of this court in their favor.

I. Because the right of the defendant to the
premises have been adjudicated on in the suit
with Sarpy, and that the matters now in dis

pute, have passed into the authority of res ju
dicata.

2. Because Bertrand Gravier, the ancestor

of the defendant, transferred the property now
sued for, to the public.

I. It is not disputed between the parties, but

there was a suit in respect to the same thing,
on the same demand; but it is insisted by

the defendant, that he appealed from the de-
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cision of the Spauish tri bunal, and that his East'n District.
June, 1822.

rights are not concluded by the judgment ren- '""~

dered. l\lAYOR, &c.OE
NEW ORLEANS

A decree was given against the appellant

on the 17th of July, 1798, directing that the

square, already spoken of, should be left free

for the public use, and that the works erected

on it should be demolished. From this decree

an appeal was taken on the 19th. The 16th

Nov, a second judgment was given, that Gra

vie,' should take away all the edifices erected

on this property, Some delay occurring in the
execution of this order, we find that 011 the

17th of December, the tribunal which had ren

dered these judgments, declares that the for
mer sentence had the authority of the thing

judged, and therefore, directs its execution.

The appeal was taken from the first judg

ment within three days; 011 the 15th Novem
ber the papers were filed in an office in Ha
vana, and the 11th of February, 1799, Gravier

presented to the tribunal in this city, his cer

tificate of ?n%ra-that he had filed the neces

sary papers of appeal ill that city. It is ob

jected to the regularity of these proceedings,

that only forty days were allowed by law for

the party cast to file the record in the appel-

VOL. XI. 79

rs,
GRAVIER.
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Easr'n Di&t)~ct, late court; Nocissima Recap. lib.11, tit.20, l. 2:
June, 182~,

~ that only one year was allowed to obtain a
MAYOR &C,OF d .. . Tl l C' Phili , 5NEW O~LEANS ecisrou on It; u:ern, .5. urui z zpzca, P: .

GR:~·IER. tit. mejora, n. 10, and that in default of com
plying with these regulations, the appeal must

be considered as deserted, and the judgment

conclusive and binding on the parties thereto.

To this it has been replied, that the period

of forty days was the term fixed in old Spain

before the discovery of this continent, and

that the same regulations could not apply to
her possessions in America, where, from the

vast distance between them, it was impossible

to comply with such a regulation, and that in

regard to finishing the cause in oue year, that

also was, in many instances, utterly impossi

ble, as the appellate tribunal might, from the

multiplicity of affairs before it, or from other

causes, be unable to examine the case within

that time.

It was much debated whether the law, giving

forty days to file the necessary papers in the

superior tribunal, governed this case. We

deem it unnecessary to enter into the question

on the reasoning offered, as we find an express

authority regulating the mode by which ap

peals were to be carried from this province.
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The regulations on this subject, prescribed East'n District.
June, 1822.

by the Spanish government~ on taking posses- '-""'.--".;
. f Loui fi di . I MAYOR&CO}'sion 0 oursiana, a tel' Irechng t ie manner NEW O~LE~N~

in which the record shall be made up~ go on GR:~~RR.

to declare-that the pa pel's must be present-

ed to the superior tribunal within the delay

fixed; which shall be according to the distance
from this province, to that where the court of

appeals holds its sessions. That this delay

shall begin to run from the day the first regis-
tered ship leaves this port, for that where the

superior tribunal is established; that the judge

shall direct the record to be sent by that

ship, and if the appellant does not establish

that, within the delay given, he has prosecu-
ted his appeal, or that there was a lawful im-

pediment which prevented him doing so, he

shall lose the benefit of his appeal, and exe-

cution will issue at the first requisition of

the opposite party. O'Reilly's Instructions, P:

18 and 19.

As the appellant has not proved that this

law has been complied with, we know of no

other that can govern the case, save that cited

from the Heeopilacion, and consequently' we

must hold the appeal deserted, and the sen

tence of the inferior court confirmed. r:uria

Philipica, p. 5. Mcjom, n; 1.
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East'n District. 'Vere we to admit that the circumstance of
June, 1822. • hI' 'b
~ presenting t e papers to the superior tri u-

MAYOR, &c.OF nal and the receivinz of them there cures
NEW ORLEANS ' ~ ,

t's. this irregularity, another objection must be
(;:R4VIER. L' J

got over, before we can consider the pro-

ceediugs in that suit open for examination.

We have seen by the laws of Spain, that

appeals were required to be prosecuted in

one year to final judgmellt, unless the party

was prevented by some cause beyond his con

trol. It is said, that in many instances it must
!be impossible to comply with this regulation.
lWe admit the correctness of the observation;

lbut then it is the duty of the appellant to

prove those facts which put it out of his pow

er to comply with it. Curia Philipica, Mejora,

11'. I and ] O. This has IIOt been done here,

and after a lapse of nearly twenty years, every

presumption is opposed to the exercise of due

diligence on his part.
The defendant however insists, that the mo

ment the superior tribunal was seized of the

cause, the decision of the judge a quo could

not pass into the authority of the thing judged,

and was without any effect until confirmed by
the court of appeals. In support of this posi

lion. he has cited Febrero, cinco iuicios, lib. 3,
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sap. ], sec. ]3, n. 490 and 491. This author EaEl'n DIstrict.
J1IJU, 1822.

does state the law to be such. Yet we find it ',"~I"'V___

I I id d . he' Ph'!" MAYOR,&C.Oliexpress y at own in t e una Z lpzca, NEW ORLEANS

Mejora, n. ] and 10, that if the appeal is not GR~'~·IJ.R.

prosecuted within one year, it shall be con-

sidered as abandoned, and the sentence of

the inferior tribunal confirmed. To reconcile

these authors, we must understand the former

to speak of the effect which the appeal had

within the limitation prescribed by law, for it

to be acted on,

As the appeal in this cause did not sus

pend execution, it was unnecessary to cite the

party in the inferior court, to shew cause why

he had not prosecuted it. The case of Croizet

vs. Le Blanc Sr al.; 4 Martin, 272, is an ex

press authority on this point, and it is unne

cessary to enter again into a question settled

by that decision.

It is therefore ordered, adjudged and de

creed, that the judgment of the parish court

be affirmed with costs.

Moreau for the plaintiffs, De.rbigny for the

defendant.
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ApPEAL from the court of the first district.

BARRY VS. LOUISI.IlNJl INSUR.IlNCE CO/lIPJ1NY.
East'n District.

June, IS':!'.?
~

BARRY

rs.
LOUISIANA INS.

COMPANY.
PORTER, J. delivered the opinion of the

The pi ohibi- Th laintiff h h d ttion ofrereiving court. e p ainti states t at e cause 0

pawl evrcience bdl' f , .hi h
against or be- C rna c a po ICY 0 insurance, w IC was
yond the eon- b .b d b h L .. I C
tents of a writ- su sen e y t e ouisrana nsurance om-
ten instrument, d b l' I h d t:
only extends to pany, an y W lie 1 t ey engage , lor a cer-
the parties-. • • h f rJj9
third pClSons tam premIUm, to insure t e sum 0 {J) 00 upon
are not affected h di I d b d th hthereby. mere an ize, a en on oar e sc ooner

Barratry can- B h f B t
not be commit- rutus, w ereo one rown was mas er, upon
ted by a master f N 0 I tN't
who has the a voyage rom ew- r eans 0 eUVI as.-
~qujtable title 'I'h t oods were shipped in which he the pe-
m the vessel, a g , ,

titioner was interested to the amount mention-
ed in the policy, that the schooner sailed on

her intended voyage, and that the property

put on board was lost by the fraud and bar
ratry of the ca ptain,

The defendants pleaded the general issue,

the judge a quo decided against them, and

they have appealed.

When this cause first came before us, the

evidence was so unsatisfactory that we re

manded it for a new trial, it is now brought

up with such additional testimony as the par

ties have been enabled to produce. .I1nte, 202.
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The defence set up is, that the master, East'n District.
June, 1822.

Brown, was owner of the vessel, and that con- ~

sequently barratry could not have been com- B~,~.Rf:

mitted by him LOUISIANA INs.
• COMPANY.

In support of this defence, we had at first

the testimony of Nicholson,in whose name the

schooner was registered-that Brown pur

chased her at a sale by the marshal-and that

he (Nicholson) had no interest in said schoo

ner,having paid for her to accomodate Brown,

who never reimbursed him for the price.

Brown, in obtaining the register, made oath

that the vessel belonged to Nicholson-and

consequently, the register issued in the name

of the latter.
The plaintiff; on the second trial, produced

a bill of sale by public act, from one Etienne

Debon, to John Nicholson, in which it is stat

ed, that in consideration of a note of $900,

made by W m. Brown to the order of, and en

dorsed by the vendee, he had sold and con

veyed to him all his right, title and interest in

the schooner, mentioned in the policy. To

do away the effect of this instrument, the de

fendant offered to prove, by parol evidence,

that the conveyance was made by Nicholson,

to secure him for his endorsement. The judge
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East'll District. refused to receive -the testimony. and a bill
June, 182~.
.....,.~ of exceptions brings before the court the cor-

BA1~RY rectness of the opinion which rejected it.
LOUISI~NA INS. Had the opinion of the J'udge below been

COMPANY.

given in a case where the parties to a pub-

lic act attempted to enlarge, or explain, or

contradict it by parol evidence, we should

not hesitate to express our concurrence

with him, but the question now before us, is,

whether third persons can be affected by an

instrument, at the execution of which they

did not in any way assist, which they did not

sign, and to which they were neither parties

nor prIVIes.

There is no plainer rule of common sense,

nor do we believe there is any more univer

sally recognised maxim of law, than that

the acts of one man cannot bind another, un

less he consents they should. If it were

otherwise, our property, our lives, and our li

berty, would be at the mercy of the most de

praved members of the community.

We frequently, however, enter into con

tracts, by which our rights are made to de

pend on acts to be done, or that may have

been performed by third persons; ill such

cases, these acts affect and control us, when
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established by legal proof. But the declara- East'n District.
• June, 1822,

tions of those persons, that these acts have """"~

been executed, cannot be conclusive proof; BA1~~Y

th b b . j"'d LOUISIAN' INSey are at est ut prnna acte ~Vl ence. COMPA~Y "

Pothier, whom we always consult with ad-

vantage, tells us, that an authentic act proves

against a third person, rem ipsam; that is to

say, that the transaction which it includes has

intervened. Pothier, Truitt, des oi. 704.

It might at first blush appear that the author

intended to lay it down as a principle, that

the act thus produced is conclusive, but in a

subsequent part of the same treatise, n. 766,

he observes, that the prohibition of parol evi

dence against or beyond the contents of an

act, extends ouly to the parties to it; it does

not affect third persons.

Evans, in his appendix, states, that this doc

trine of Pothier is so connected with the es

sential demands of justice, that it may be

stated as an invariable rule of law. Evans'

Pothier, 22:1.

In our sister states they act on the same

principle, and hold it as a general rule, that

parties and privies are estopped from con

tradicting a written agreement by parol proof;

but the rule does not extend to strangers, who

V or.... xi. 80
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East'n District, have an interest in investigating, and knowing
June, 1822.
~ the real truth of the case. 10 Johns. 230.

BARRY And our own law, has embodied and con-
t'S,

LOUISIANA INS. secrated the same maxim. Febrero p.2 lib. 2
COMPANY. ' , ,

cap. 2, sec. 1, n. 25. Idem, lib. 3, cap. 3, sec. 2,

n. 141.

A coincidence so general, proves the truth

and utility of the doctrine, and it is our duty

to apply it to this case, and all others of a

similar nature, which may be presented for
decision.

Proceeding to do so, we hold the authentic
act offered here, evidence that such an in

strument was passed between Nicholson and

Brown-that fact cannot be contradicted by

the defendants. But further, they are not
bound by it. The reality of the transaction,

the truth of the different averments made

in the deed; whether it was a real sale, or

one, the object of which was alone to givc

Nicholson a security for his indorsement; all

these matters are open to the defendants, be

cause they never consented to this act, by

which it is said the contrary is established.

18 Johns. 173. 2 .!ltd. and Barn. l:l6.

The case of Chabot vs. Blanc, .5 Martin, 354.

would appear, unless examined with some at~
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tention, opposed to this decision; but that was East'n District.
June, 1822.

an action concerning real estate, and there the ~
. h f he narti di t h BARRYrIg tot e parties to contra IC, or rat er vs,

destroy an act to which they were not parties, Lo~~:~~~~~s

was controled by another principle of our
law, which prohibits the reception of parol

evidence, to create, or take away a title for

immoveable property that commenced by

writing. The case of Richards Sf Spicer vs.

Lewis Sr al., 7 Martin, 221, turned on the want
of allegation in the pleadings.

The cause must therefore be remanded to

obtain the testimony offered.

It may perhaps be the means of saving costs
to the parties, for us to state, that at the close

of the argument, and for some days after,

we were of opinion, that as Brown did not

pay for the schooner, Nicholson was to be
considered as owner, and that he remain

ed so until the vessel was run-away with.

Under this idea, the plaintiff would have been

entitled to recover, even taking as true every

thing which the defendants offered to prove.

After a most attentive consideration of the
case, and a close examination as well of the

authorities cited,as some others we have been

enabled to look into: that opinion has chang-
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East'n District. ed. We believe that the original character
June, JH~~.

~ of the transaction (supposing it to be such as

BA,,~.R1[ is represented hy the appellee) was not al-
LOUISHNAINS db hit f: 'I f h

COMPANY•• tere y t e Sll lsequen HI ure 0 t e master

to comply with his ellgagement; that whether

the vessel perished or not, he still remained

debtor to Nicholson, and that this is a case in

which the title is fairly tested hy the applica

tion of the maxim res peril domino.

It is therefore ordered, adjudged and de

creed, that the judgment of the district court

be avoided and reversed, this cause be re

manded for a new trial, and that the appellee

pay the cost of this appeal.

Liucrmore for the plaintiff, Duncan for HlP

defendants.

RE.·QNO VS. M.f1GER.

The liability ApPEAL from the court of the first district.
of a factor, who
<ells goods on
credit, depends MATHEWS, J. delivered the opinion of the
much on the Thi . ion in whi h he nlai iffprevailing cus- court. IS IS an action III W IC t e p amti
tom; and of this I' c h d t: d ind ifi '
the Jury are the crarms rrom t e elen ant, III emm cation to
best judges. h f hI' f 't e amount 0 t eva ue or prIce 0 a certain

quantity of coffee, which was received by him,

to sell ae factor or agent, for the former,
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The grounds of liability alleged in the pe- East'n District.
• • June, lll~2.

tition are, that the factor had no instructions ...,.../""
at all to sell on credit, hut that if he had. he R~:.NO

sold to one J. Bostwick, who was then in vNy MAGER.

bad credit, and shortly after failed; and that

he. the said factor, after having obtained an

order for sequestering the coffee, afterwards

suffered the same to remain in the hands of

the said Bostwick. The answer of the defen-

dant is a general denial of all the allegations

in the plaintiff's petition. The cause was su b-

mitted to a special jury in the court below,

who found a verdict for the defendant, from

which it is to be inferred that they negatived

all the material facts alleged in the petition.

Judgment was rendered on the verdict, and

the plaintiff appealed.

He seems to have been so far satisfied with

the finding of the jury, in relation to the facts

ofthe cause, as not to have moved in the court

a guo for a new trial. It is true that this court,

in cases of general verdicts, has the power to

correct errors both of law and fact. But ac

cording to the current of its decisions, and

more particularly in latter cases, much reluc

tance has been shewn. and properly shewn, to
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East'n District. interfere with the appropriate duty ofjuries
June 18'22.
~ in the administration ofjustice, viz: the 501u-

R~~~o tion of questions of fact.
MAGER. It would, perhaps, notwithstanding this just

reverence for the verdict of a jury, in relation

to matters of fact, be our duty, according to

the present organization of our judicial sys
tem, to interfere whenever it should be made

appear that a total disregard to truth, as es
tablished by legal evidence, has occurred in

the conduct of these judges offacts. From an
attentive examination of the evidence in the

case now under consideration, we are of opi
nion that the jury have not erred in their ver
dict as to the facts. In other words, that they

may have come to the conclusions therein ex
pressed,on a fair examinationofthe testimony.

The liability of the factor for having sold

the property of his constituent on credit, in

stead of requiring prompt payment, depends

much on the prevailing custom of this class of

merchants in the place where the sale was ef
fected. The special jury, to whom the cause

was submitted, was composed principally of

commission merchants; men, who must, from

their occupation, be most capable of settling

the usage which prevails in such cases. Their
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defen- Ea~t'n District.
June, 1822.
~

REANO
rs,

MAGER.

verdict establishes the fact, that the

dant did not deviate from the usual course
pursued in this species of business.

It is true, that in the English courts of jus

tice, former decisions are opposed to the right
of factors to sell on credit. But at the pre
sent day, it is almost the universal usage for

them thus to sell. See Livermore on Agency.
125.

We are therefore of opinion, that the judg
ment of the district court should be affirmed

with costs, which is accordingly ordered.

Livingston for the plaintiff, Mazarem~ for the
defendant, -

fTJJ.VJ1SSEUR vs. BJJ.YON.

I fim6:l9
45 795,-

ApPEAL from the court of the second
trict.

dis- The defendant
cannot amend
by withdrawing
an answer
which contained

PORTER, J. delivered the opullon of the an admission, &
• pleading the ge-

court. This was an action alleging fraud and neral jssu~.
Inconsistent

deceit in the sale of a slave. pleas cannot be
received.

The defendant pleaded that he had not
concealed the defects in the property.

After the cause had stood at issue on these

pleadings, for two years, and had been once
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East'n District. remanded from this COUl't for a new trial. the
June, 18:t2.
~~

VAVASSElTR

,,-'so
BAYDN.

appellant moved to amend his answer: first,

by striking out the plea originally filed by him,

and substitutingin its place, the general issue:

and secondly, by adding the general issue to

the plea. The court refused permission to

do so, and he excepted. There was judg

ment agaiust him and he appealed.

There is no doubt of the general principle

that amendments will be allowed at almost

allY stage of the cause, when they tend to the

advancement ofjustice. But we doubt much

if that offered here comes within the rule.

The court below certainly did not possess the

right of depriving one party of the confession

of another which was all record, any more

than it could have refused him the benefit of

it, in case it had been extra judicial. If made

through mistake, the propel' time to have cor

rected the error, would have been on the trial.

As to filing the general issue with the plea,

it could not have been of any use to the de

fendant. The confession would still have re

mained in force, We have already said in

the case ofNagel vs. Minot, 8.Martin, 488, that

a party cannot be permitted to plead the ge-
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ApPEAL from the court of the parish

city of New-Orleans.

ueral denial, and pleas that are inconsistent East'n District.
. . ., June, 1822.

with It, and that If he did, the former would ~
be disrezarded. VAVASSEUR

e ~

HAYON.

We agree with the district judge on the

merits, and therefore order, adjudge and de

cree, that his judgment be affirmed with costs.

Workman for the plaintiff, Davezac for the
defendant.

-
COPELLYvs, DEVERGES.

and An act can
not be attacked
as fraudulent
after the vendor

, , , has paid all his
This was an action instituted by the plain- debts.

iff C: h . di f To avail him-ti and appellant, lor t e revm ication 0 a self of a feigned
, • , deliveryagamst

certain lot of ground, and the buildings there- a posterior, real
• ,. 0 one, the party

on, which he claims by virtue of a certain do- must bring him-
o, self strictly

nation made to him of the same, by one nam- within the law
, " that sanctions

ed Augustin Bony, deceased, his god-father, his claim.
The mere ex

on the 24th December, 1787; who, on the ccution of a no
tarial sale, does

same day, had purchased the same from J 0- not dispense
with the deli

seph Copelly, the natural father of the appel- very.

lant. Deverges, the original defendant, plead

that he was proprietor and possessor of the

property in dispute, by a deed of sale, execu-

VOL. xr, Rl
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East'n District. ted in his favor, from Joseph Defaucheur, a
June, 1822. f fl' d h
~ ree man 0 co our, bearing ate t e

COPELLY whom he called in warranty. Defaucheur ap~
vS.

DEVERGES. peared and plead that the sale from Copelly

to Bony, was fraudulent and simulated, and

that it was null for want of delivery against

the defendant, to whom alone a tradition of

the premises had been made, and also that

the claim of the plaintiff and appellant was

barred by the prescription of thirty years;

and that the donation, under which he claim

ed, was null and void, for want of insinuation

and acceptance. The parish court having

rendered judgment in favor of the defen

dant, the plaintiff appealed.

Hennen, for the plaintiff. The plaintiff claims

a lot of ground described in his petition, by

virtue of a donation made on the 24th of

December, 1787, by Bony to him, then an

infant, 18 months old. The defendant now

in possession of the lot, avers that the dona

tion is void; 1st, because no acceptance, 2d.

nor delivery was made thereof.

I. The defendant's counsel cited the treatise

of Pothier on donations inter vivos, .sec. 2, art. J.

to shew that (by the laws of France) an ac-
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ceptance was absolutely requisite to the va- East'n District.
June, 18~2.

lidityof a donation. It is admitted that such ~
is the law of France; but with the law of that COPv~.LU

country this court has nothing to' do. The DEVBR"ES.

citation is however, of some value, as we learn

from it, that by the law of nature, the rule is

otherwise. La solemnite d'acceptation est l'e.r:pres-

sian qui doit etre faite par l'acte de donation de l'ac-

ceptation du donataire. Cette expression est une

pure solemnite requise pur nos lois, Sf qui ne Ie
serait pa~ si les donations eussent iti laissees dans le

pur droit naturel, suivant lequell'acceptation, quoi-

que non exprimee, quoique tacite ou designee de

quelque maniere que cefut, aurait iti valable. Po-

thier, Traiti des donations, entre vifs. I2mo. edit.

1776,52. Such is the opinion also of Antoine

Fabre, in his Chiliad of the errors of the praction-

ers, Decade, 48, Error 3, n. 3.

In Ferrari's Bibliotheca, Donatio, art. 1 n. 22,

26; we learn, from the opinion of various au
thors therein detailed, that the law of Spain

requires no formal acceptance of the dona
tion; that the silence of the donee will be
considered as an acceptance; and that un
less it appears that the donation has been re

jected, it will be considered as accepted.
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East'n District.
June, 1l:J22.
~

COPEr~LY

l'S.

DEVERGES.

CASES IN THE SUPREME COURT

II. That ~ delivery of the thing is not ne

cessary to make the donation perfect, is well

established amongst the Spanish law writers.

Castillo, lib. 3, cap. 10, n. 53, 56, says, Hodi~

donatio statim ttl perfecto. est, perpetua fit, et irre

oocabilis, nee arnplius donantem. penitere potest.

And to the same effect Gomez Reeolutiones, col.

2, cap. 4, de donationc, n. 3, in fine. Febrero, (1

'Vol. ;j03. edit, 1819, cap. 5, n. 4,) has expressed

the whole doctrine on these two points in the
clearest and most sa tisfactory manner; and to

him I refer the court, in support of the prin
ciples advanced.

The law on these two points being esta
blished, there can be no difficulty on the

facts.

On the 24th December, 1787, the donation

was made in the usual form; the plaintifJ"s

mother, then his natural tutrix, by whom alone

he could accept and take possession, lived in

the house and continued to do so until 1817,
when she died. From' 1805, until 1817, she

paid taxes for the property; which establishes

her exclusive possession of the lot during that

time. 9 Martin, 177. For the space then of

about 30 years, the donor had not possessed

this property, and until the present hour, he
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nor his heirs make no claim for it. Assuredly Ea~t"n n~st,r:ct,
..Jil1U', 10 ...__

then this donation must be considered as ,-,,"v"""""

valid, so far as regards the donor. Cu)',,'>LY
I'

B h h I . I d h d DEY£RG:ES,ut t e woe was sunu ate ,says t e e-

fend ant's counsel: fraudulent and void. And
where is the proof of this? 'When Joseph

Copelly, the father of the plaintiff, sold this

property by a notarial act, ill legal and strict

form, renounciug every exception, and ac

knowleging a delivery of the lot to Bony;

he was solvent and continued so for 12 years,

until July, 1799, when he obtained a respite
of five years, and then paid off his debts. No

creditor has been defrauded; nor does any

even complain of it. But Joseph Copelly.
the father, who sold in 1787, continued to

live on the property until his death. Yes;

but he never claimed it as his property. On

the contrary, when in difficulty with his cre-
ditors, 12 years after the sale of it by him,

and when one of his creditors urged a con-

cealment of a part of his estate, no claims

were made against this lot. J. Copelly him-

self, on his bilan of 1799, to the truth of which

he solemnly added his oath, made no mention
of it. Noone witness has been produced to

shew any claim set up by him during all this
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East'n District. time, nearly 30 years, to this property; and
June, 18'22.
~ his own most solemn assertion under oath, has
CO~~.I'LY not been contradicted by any evidence. If

l)EVERGEi. to this is added, that the plaintiff lived on this

lot more than ten years, and there held his

blacksmith's shop, exercising his trade, with

out opposition from anyone, can a doubt be

entertained of the fairness and reality, either

of the sale, or of the donation? Or of the ac

ceptance and possession of the lot by the
plaintiff ?

A conclusion in favor of the plaintiff's de
mand, must be drawn from the facts of the

case, unless the court will fix upon his father

the crime of wilful and corrupt perjury, To

avoid affixing this stigma upon the plaintiff's

ancestor, all that is required, is to ratify nota
rial acts of more than 30 years standing.

Ten years have been considered as time

enough to bar all actions for the rescission of

conventions; Civil Corle, 303, art. 204. This

court then cannot favourably regard attempts
to annul acts of 30 years date.

The criticisms made by the counsel on Part.

J, 30, 8, are sufficiently answered by the au

thorities which have been quoted, to shew

that a delivery is not necessary. The Nov;-
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sima Recop.lib. 10, 11, by the opinions of all Easr'n Drstrtct.
June, 1822.

the Spanish writers, has made a most impor- ~
tant change on the subiect of contracts; and COPELI.Y

.J vs,

the very authors, quoted by the counsel, are DEVERGES.

against him.

Dumoulin, for the defendant. The appel

lant says he is entitled to a judgment in his

favor, because he has shewn a complete title

to the premises.

Admitting even this principle which I deny,

I contend that his client has no right to the

premises, because he has not shewn any le

gal title.

He pleads on a donation, which has two
vices. 1. The want of insinuation; that this is

fatal, may be easily seen by referring to Fe

brero addicionado, vol. 1, 3:32 and 343.

2. The want of acceptation, for this vide

Febrero, ad. vol. 1, 332, Paz, consultas varias

Classe, 11, con. 1, n. 5, H9, and the institutions

du Droit Belgique, par George de Chewiet, vol.

1, 267, art. 4,5, et seq. I cite this work, be

cause the author deduces the necessity of an

acceptation of a donation, from it having been

in that country, determined that donations

were contracts, or pacts, which they are con-
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East'n District. sidered, by the Roman laws, and conse
June, 182'2,
~ quently must be accepted, and ratified to be
COPEI,LY I'd 'l L d D . C' 'I I 2N. va I ; Vi( e econs u rott WI, VO, ,40, et

DEVERGES. seq. I also cite this work, because it affords

a good commentary on the laws of Spain, as

that country was long under its dominion.

Other defects might be shewn in this dona

tion, but the above are sufficient to destroy its

validity; since it is a known and fixed princi

ple of our law, that donations are always to

be construed and judged by the rules of strict
law, and are vitiated by a want of any of
the formalities or qualities which the law re

quires they should have, and be accompanied
with.

But, not only is the title of the appellant thus

defective and vicious: suppose it for a mo
ment valid, it cannot avail him in this case

against a third possessor. He, the appellant

claims from a man who never was in posses
sion of the lot, or rather half lot of ground in

question. This results from the proof on file

in this case, which shews the deed of sale to

Augustin Bony, to have been fraudulent and

simulated; but I may be told, that though

Bony never was in actual corporal possession

of the half lot in dispute, yet, that by law. to
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wit, the 8th law, tit. :m,part. :3, he is to be con- East'n District.
. June, 18022.

sidered in possession, by virtue of the deed. ""____
But this court has already decided in respect CO:.:'LLY
of this law, that delivery of title is not suffi- DEVERGB'.8.

cient, against third persons; and in lookiug

over the record of the case of Pierce vs, Cur-

tis, on file in this court, I feel I can confidently
invoke the favor of the court for my client.

III that case, the judge, who gave judgment,

said, that though the delivery of slaves is

considered as made, when such delivery is

made to result from the deed of sale, yet that

such constructive delivery did not appear
from the words of the sale in that case; yet,

what were the words in that deed? They

were as follows-grant, bargain and sell, as-

sign, transfer, and set over; with besides, a

clause of mortgage on the slave for the secu-

rity of the payment of the price, which mort-

gage is subsequently released by a deed of
acquittance and release. I need not observe

to the court, that in countries under the em-

pire of the civil law, and where a simple de-

livery of the title was not sufficient to pre-

surne a delivery, yet a clause of mortgage

always had such force as to carry with it the

presumption of delivery; yet in the case

VOL. xr. 82
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East'n District. of Pierce vs, Curtis, notwithstanding these
June, 1822.
""~ strong points, the judge who gave the opinion,
CO:~.LLY always favoring the equity of a case, declar-

DEVERGES. ed that constructive delivery could not be

presumed from the words of the act of sale.

and besides, that there was evidence that the

slave always remained in the possession ofthe

vendor; compare this case with the one ac

tually before the court. Is there any clause in

the deed of sale from Copelly to Bony, from
which a constructive delivery can be drawn?
There is no mortgage reserved, no clause of

constitut, no acknowlegment of being put in

possession, on the part of the vendee, Bony;

there is no delivery made in any other way as

pointed out in the 5th law of the 30 tit. part. 3,

where it is said, among other things, that two

things are necessary to acquire possession of
a property, such as the one in dispute-do

either of these result from the deed of sale,

signed by Bony? Or is there in fact any thing

from which a feigned delivery can be pre

sumed. See on this point Pothier, contrat de

vente, vol. 1, 327, n. 313, and n. 321, where he

expressly treats this question, whether a feign
ed delivery should have the same effect as a

real one, in relation to third persolls; he sets
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out with saying, that there is a difference ofEast'n District.
. . June, 1822.

opwlOn, and states, that while one set of ~
learned men decide in the negative; another COPELLY

VS,

class, among whom he particularly cites Guy DETERGBS.

Pape, decide for the affirmative; this last

opinion Pothier thinks most reasonable. As it

seems to be against me, allow me to call the
attention of the court to the kind of feigned
delivery, which Guy Pope thinks sufficient: It
is said, that the tradition feinte qui resulte de la

clause de retention d'usufrw't, ou de la clausede re-

tention de la chose a titre deJerme ou loyer, ou meme

par la simple clause de constitut, Src. The defini-
tion of feigned delivery, given by Pothier in n.

:H3, above cited, shews that this was the kind
of feigned delivery he meant; that justice
forbids that it should be such a kind of de-
livery, as is made to result from the simple de-
livery of the title, as you have already deci-
ded in the above named case of Pierce vs.
Curtis, where the delivery was nothing more

than in this case; a simple declaration ofalien-
ation to the vendee. I have thus far only ar-
gued on what results from the literal proof on
file in this case; since the adverse counsel
seems to ground some hope on the testimony

to which I thought he could not decently ap-
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East'n District. peal, let us see what it developes i-the ad
June, 18i!'2.
~ verse counsel contends, that Copelly, the fa-
COPEl,LY ther, did not continue in possession of the

V$.

DEVERGES. house in dispute, after the sale and donation,

but that it was the mother of the appellant;

that is the concubine, the men((gcre of Copelly.
Can such an alleg-ation be decently or respect

fully made? I am sure it cannot be success

fully contended. It is proved that Copelly,
the father, always remained in possession; that

he never ceased to be in actual corporal pos
session: all the witnesses, with the exception
of one or two colored ones, declare that the

house and half lot were always reputed his.
In fact, the testimonial proof duly considered,

shews the entire and true features of the
case; it shews the sale to Bony to have been

fraudulent and simulated: which is the more

confirmed by the pretended donation to a

bastard, which would seem to confer on a con

cubine a title to property, which she wished

to preserve for the man, to whose coarse vo
luptuousness she ministered. This court will
not surely, in such a case, give a favorable

construction to the possession of a concubine.

It is to be remarked that not one single wit

ness has ever said that the house and half
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..

...

lot were reputed to belong to the appellant, Rast'n District.
June, 1lJ22.

but one (who is the only one) who alleges ~~
that it 'was said to belong to his mother, and COPt~.T.LY

never mentions the name of the appellant ; DEVERGES.

the appellant himself never possessed: he is

since fourteen years back, of the age of ma-
jority, and never until the year ]819, pre-

tended any right to the house and half lot, al-

though long after, and before his majority, he

was driven from it by his natural father. As

to the payment of taxes, the appellant can

draw nothing in his favor from that; as his

mother never paid taxes, as his tutrix; but al-

ways as proprietor of the house and half lot,

which we have shewn that we did, since the

moment that we purchased the place.

I now come to an argument which I be
lieve the court will deem of sufficient autho

rity to decide this case; I draw it from the

law of the Partidas, to wit, the law 50th. tit. 5,

part. 5, which says, that if a thing be sold to

two persons, and has come to the possession

of the second purchaser, that second is to

be preferred. I say with respect, and with
confidence, that this law decides the question;

because, even giving to the appellant the full

benefit of that law of the Partidas above cited.
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East'n District, which says that delivery of the titles works
June, 1822.
...,...~ a delivery of the thing; yet" when I consider
CO:,:.LI.Y how the equity of this court has chastened

DEVERGES. that law, and when I look and reflect on the

words of the law of the 5th Partida, as well
in the original as in the translation, made by

direction of our legislature, I feel, I repeat,
some confidence in appealing to it. In the
translation, it is as I have above quoted: if the
second purchaser come to the possession of
the thing, and has paid the price, it will be
long to him, and not to the first. The words
of the original are, si el posterior comprador

possesse a la tenencia, e a la possession, e pagasse

el precio, que ella deve aver, e no el primero. The

court will observe, that the legislator does
not content himself with the word possession,
but prefixes to it the word tenencia; which

means the real corporal act of holding, as

may be seen, by appealing to the best diction
aries of the Spanish language. And to whom

is this posterior comprador preferred? To one

who actually possessed; not simply to an ima
ginary possessor, but to one who posea a la

tenencia de la cosa e pago el precio, as is stated
in the law referred to. It never could have

become so difficult, so nexata questio as it is, if
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..

the mere giving a title or deed of sale, was Ea,t'n District.
June, Hl2'2.

construed to work a delivery, to the injury of~
third persons; such a construction would be CO~~~LY

the greatest protection and cover to frauds, DEVERGES,

of all descriptions, and this court in giving
its opinion in the case of Pierce vs, Curtis, fully
felt the force of it. If the mere delivery of a

deed of sale, was a full and complete delivery,
in regard to third possessors, would Gregorio

Lopez, in commenting on this very law, of the
5th Partida, with the knowlege which he must
have had of the previous law of the 3d Par-

tida, giving such virtue to a mere delivery of
title, have said, Quid si utrique tradita luit pos

sessio.neque constaret cuiprimo fuit tradita? Since
the dates of the deeds of sale would always

decide the question, and the only enquiry
would be, who bought first by a public deed,
when he would be preferred. Taking the
opinion of those who deem a delivery by title
sufficient, they decide in favor of my client:
since everyone of them, from Guy Pope, above
cited, to the present day, requires something
besides the mere fact of alienation: they all re-
quire some clause, as that of constitut, or some
other similar, such as giving of usufruct, or

hiring to the vendor, or he acknowleging that
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"East'" District. he possessed for, and in the name of the ven-
June, 1822. ., f
~ dee; see even the much relied on authority 0

COPl~~U Gomez. who, in speaking and delivering his
D£VERGE8. various opinions on this subject, always speaks

of traditio per actum fictum; and in writing on

this subject, uses these words, quia in emptorem;

cui est facta traditio, translatum est dominium, et

plenum jus rei mediante titulo et traditione. Gomez,

val". re801. cap. 2, n. 20. even in that part of that

number where he seems in favor of the ap

pellant, he uses the words facta traditio per ac

turnfictum: alteri vero per acturnuerum ; meaning
that in relation to third persons, delivery must

be made by some of the modes signified in

the 6th law, tit. 30, part. 3; for it is only be

tween the original parties, that the mere de

livery of title, which the 8th law of the same
tit. andpart. says is sufficicnt, can equitably be

said to have effect; for this I appeal to every

commentator, and for an apposite authority on
the case, I beg leave to refer the court to the

above mentioned work, on Belgick law, vol. 2.
<,

P: 33, art. 13, and same vol. 25 and 26, art. 20,

which expressly says, that he who is first ac

tually in possession, is to be preferred to an

anterior purchaser, to one who was first ad

hcrite. to him who bad the first patent; vid(

also Siguenza de ClausuHs,fol. 86, cap. 14.
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But I rely 011 the authority of Gomez him- East'n District-
- June, llJ22.

self, when 1 consider the facts of this case as """"~

developed by the testimony 011 record. III the COP,~.I.I.y

same work of his above cited, and in the DEVERGE'.

following page, he supposes our case, and

decides it in our favor : he says, that the se-

coud sale, made in good faith, is to be preferred

to a prior oue, which was fraudulent; he goes

further, and says. it is to be preferred, although

it was characterised by fraud, or at least, that

it is the opinion of those who do not join him

thus far, that at least the goods or property of

the seller must be discussed, before recourse

is had to the second purchaser. That we are

purchasers in good faith, cannot be denied;

that the sale to BOllY was fraudulent aud

simulated, strongly results from the evidence.

Suppose, however, that this court should

nevertheless feel some doubts in this cause,

these very doubts are as many arguments in

favor of my client; on the strength of If'~al

maxims, I invoke them in his behalf: In civil

as well as in criminal suits, the cause of the

defendant is most favorable; ill cases of doubt.

he, who is ill possession, ought to he maintain

ed. .Melio]" est conditio possidentis et rei quam

ectoris ; erit potior possideutis conditio. In pari

VOL. XI. 83
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East'n District. delicto, vel causa, potior est conditio possidentis,
June, 1322.
~ Melior causa sit posidentis, quam petentis. The
COPELLY learned Paz considered these maxims of such

1'3.

DEVERGEs. force, that in a case of liberty, he decided in

favor of slavery. Vide, Val'. Con. Classe, 1

consult,40, n. 243.

Jlloreau, on the same side. The question
before the court, if', whether a feigned tradi

tion of an object sold or given, is operated by

the simple fact of the passing or execution
of the deed, by which the alienation of the

object is intended to be made, or is it also re
quisite that the deed be delivered to the

transferee.

The manner in which the 8th law, 30 tit. of

the 3d Partida, has been translated into Eng
lish, may have given rise to the idea that the

simple execution of the deed of alienation

operates a feigned delivery, without being

accompanied by a real tradition of the title.

But if we carefully examine the original, and

the translation, we will be fully convinced that

besides making a new act, it must be deliver

ed to the transferee, in order to operate a de

livery, such as is contended for. In effect, the

words in the original are, 0 [aziendo otra de
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nuevo e dando gela. And in the translation they East'n District,
. hi June, 1822.

are rendered, and makes, and delivers to un ~
a new one. Hence we must be convinced COPELJ,V

VB.

that this law requires evidently two things in DEVERGES.

order for the transferee to acquire lawful pos-

session, 1st. the execution of the deed of

alienation in his favor; and 2d, the delivery of

the title to him.

This delivery of the deed is absolutely ne

cessary to operate a fictive tradition. It may

be considered the symbol and characteristic,

as when a person gives possession of a field or

tenement to him who acquires it, by pointing

to it, so that he may see it, although he does

not really enter upon it.

The making of a new title, is not therefore

sufficient. This title must besides be deliver

ed to him who acquires, and this evidently

results from Gregorio Lopez's Latin translation

of the same law. Per traditionem literce empti

oni« vel donationis rei, vel faciendo literam emp

tori, vel donatorio acguiritur possessio, literam reci

pienti.

It then results from this translation of Gre

gorio Lopez, that a fictive tradition can be

had in two ways, 1st, when the transferor de

livers to the transferee, the titles by which
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East'n Distrier. he, himself holds the thing; and 2d, in execu
June IIU<I
~. ting a new deed of alienation, and delivering
COPELLY it to the alienee.

1'8.

DEVERGES. But it is evident that in order to operate a

feigned tradition in this second manner. two

things are necessary to concur ill doing it, Ist,

that the alienor execute a deed of alienation;

and 2d, that he deliver this instrument to the
alienee.

This is what we find clearly explained by

.lJntonio Gomez, in his commentaries 011 the 17th

and 44th laws 0/ Toro, which laws being poste

rior to those of the Partidas, ought to serve

us, we may presume, in coming to the right

understanding.

In the text of the 17th law of 1'01'0, ool. 2,

!f)2, of Gomez, the question is treated of a
donation. which a father or other ascendant

may make to his descendant, to the prejudice

of others, whither by donation inter vivos. or

by act of last will and testament; and it is

there stated, that if the donation is made

inter vivos, and if possession is given of the

thing, or the deed delivered in presence of a

notary, 0 le overa entregado ante escrioano la

eseritura d'ella, a donation thus made shall be

irrevocable.
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In the 4-1 th law of Toro, vol. 2, l:H. the sub- Easr'n Dist) ict.
June lU:ti.

ject of majorats is treated of, and it is stated ...,:~,

that a father may revoke such of these majo- cOP,~.J LY

rats which he may have constituted in favor of D,EVEIU.ES.

any of his children, unless he should have

done so by an act inter vivos, by which he

should have gi"en him possession of the ob-

jects composing the majorat, 01' should have

delivered the deed in presence of the notary.

o l'oviere entregado la escritura d'ello ante escri-

vano. We see that the legislator, in both

these cases, uses the same expressions, in re-

lation to the delivery of -the title or deed of

donation.

We must suppose that by the expressions,

~ntregado la escritura d'ell() ante escrioano, the le

gislator meant not that the feigned or symbolic

delivery could be effected by the simple act

of the execution of the deed of donation in

presence of the notary, if this manifestation

of his will is not accompanied by the actual

tradition made by the donor, to the donee of

the title of donation. In fact, the manner in

which Gomez reasons on this subject, as to

the delivery of the title in the presence of

the notary, leaves no doubt on this subject,

that it is indispensible in order to effect

::}. feigned delivery of the object given.
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East'n District.
June,1l>22.
~

COPEI.LY

vs.
PEVERCIoEI.

P.ASES IN THE SUPREME COURT

Here then is the manner in which Gomez ex
presses himself; he asks if possession is given
by the delivery of the old or the new deed,

to the donee. .I1n requiratur, says he, traditio

instrumenti novi vel antiqui; ut transeat possessio,

Gomez, vol. 2,233, in the summary, at the head

of his commentary, on the 45th law of Toro,

n. 57 :-The following is the way in which

Gomez answers the above question. First, as
to the fictive tradition which may be effected
by the delivery, which the vendor or donor
makes to the vendee or donee, of the ancient
titles by which he possessed himself the thing
alienated, Gomez says, item adde quod ista con

elusio et doctrina 'lure habet quod per traditionem

instrumenti transit possessio ipsius rei, debet intel

ligi quando traditum instrumentum in quo coniine

tur quo vel titulus, mediante quo iradens habuit il

lam rem, Btc. Gomez, vol. 2, 264, n. 57. No
doubt then but that the delivery by the ven
dor or donor, to the vendee or donee, of the

titles by virtue of which he himself possesses

the thing alienated, operates a feigned deliv
ery of that thing, which we find is in conformi
ty to the first part of the 8th law, 30 tit. of the

3d Partida, which declares that a feigned de

livery is effected by the delivery of the titles.



OF THE STATE OF LOUISIANA. 663

by virtue of which the donor possessed the East'n District.
June, 1822.

thing apoderandole de las cartes par que la ello ovo. ....,...~

But it must be here observed, that in order COP:SLLlC

to operate the feigned tradition by the first of DEVERGE~

these means, it is necessary that the title of

the donor be really delivered to the donee;

that that delivery, agreeable to the 17th and

44th laws of Toro, be made in presence of the

notary, and, what is a natural consequence,

this delivery must be verified by the notary

in his deed; because it cannot be supposed

that proof can be made of a fictive tradition!
which consists in facts or expressions purely

symbolical: as when a vendor makes a delive-

ry agreeable to the 29th art. 350~ of our Code!

either by the delivery of the titles, if there

are any~ or of the keys, if it is, an enclosed

place, or in giving to the purchaser a view of

the thing, or in consenting that he should pos-
sess for him, unless all these things are ex-
pressly mentioned, in the deed of alienation.

Let us now return to Gomez, and see how

he explains the second manner in which a

symbolic or fictive delivery is made. Is it by

the delivery of the new title, which the alien

or makes to the alienee at the time of execu

ting the deed? We perceive in reading this



664 CASES IN THE SUPREME COUK'!'

East'n DIstrict. same passage, in n. 57, that anciently some
June 1lJ>!t '

~~. authors contended that the delivery of the
COPEI.LY new title of alienation was not sufficient for/·s.

DEVERG.Jj;S. a feigned delivery, unless it was accompanied

by that of the old titles, by virtue of which,

the alienor himself possessed the thing by him

alienated: but that these doubts were removed

by the new laws, which had corrected this
old doctrine, and that at present it is suffi

cient to deliver the new title-Gomez, on this
subject, expresses himself in the following

terms. Rodii tamen aperti istud corrigitur, per

leges nostri regni, imo quod sujJiciat traditio in

strumenti novi presenti alienatiouis ; ita probat et

determinat, I. 8, tit. 30, part. 3.

But nevertheless, in agreeing with Gomez,

that agreeably to the said law, 8th, tit. 30, part.

3, the simple delivery of the new deed of

alienation is sufficient to operate the fictive.

delivery of the thing, it is clear that this word ...

delivery, traditio instrumenti, cannot be under-

stood as to mean the simple execution of the
new deed, for besides that, the Latin words of

traditio instrumenti can admit of no doubt; it

will be granted, that if a delivery took place

by the simple fact of the execution of the

deed, and by the consent of the parties. the
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whole system of feigned and real traditions East'n District.
June, 1822.

would vauish, and third possessors would in ~

b d . d f COPELLYconsequence e epnve 0 any recourse t'S.

hi hI' I ~ d . DEVERGEIl.W IC t ley mig it ne warrante to exercise on

the thing alienated in the interval between the

execution of the deed, and the real or feigned

delivery of the thing, and we must here ob

serve, that Gomez in all his observations in his

commentaries on the 17th and 44th laws of Taro.

considers that the principles offeigned delive

ry which regulate donations, should likewise

apply to sales, and that one should not be

... more favorably viewed than the other.

If the fact of the tradition, or delivery or

the deed of alienation, could for a moment

have been confounded with the passing of the

deed itself, that must arise from the difference

which exists between our usages, and those

which subsisted when the laws of the Partidas

and of Taro, which require this delivery were

passed. Nowadays the parties go before a

notary, who takes notes and makes the ori

ginal, and often does not deliver a copy. un

less he is required. On the contrary, under

the Spanish government. and particularly at

the period of the promulgation of the Par

tidas, the notaries held a book of notes, in

VOT" XL S4
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East'n District. which they entered a memorandum of the
June, 1322.
~ conventions agreed on between the parties.

COP~s~LY It was from these notes that they drew out the
DEVERGE8. true original or exemplification of the deed,

which was always delivered to the party by

whom it was held as the original, and the deed

thus delivered was so truly the original, that

in case of its being lost or destroyed, it was

necessary to the judge, for his authorization to

the notary, to draw out another original, which

supplied the place of the first, and which was

taken from the notes which the notary had

preserved. The 10th, I Ith and 12th laws of

the 19 tit. 3d Partida, contain several enact

ments on this subject.

It is then easy to understand what the laws
of the Partidas understood by this delivery.

of the deed of alienation, and until this deli

very was made, there was, in reality, but a

symbolic tradition. We must then conclude,

that the donation made to the plaintiff and

appellant, by virtue of a deed of which the

notary alone possessed the original, could not

operate a feigned delivery in his favor, unless

the notary should have expressly stated that

a copy thereof was delivered to him.
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MATHEWS, J. delivered the opinion of the Easr'n District.
June, 1322.

court. In this case, the plaintiff sues to re- ~
cover a house and lot described in his peti- COPELLY

VS.

tion. The written evidences of his title, are, DEVERGES.

a deed of sale from Copelly, his reputed fa-
ther, to one Bony, and a deed of gift from the

latter to him; both executed before a notary

public, on the 24th of December, 1787. The

defendant, who has possession of the disputed
premises, sets up a title derived from the same

original proprietor, Copelly, sen., who sold.

conveyed and delivered the same to one De

faucheur, by authentic act, executed on the

6th of September, UH7, who, on the 18th of
May, ]818, sold to the defendant by a similar

act of sale. Other evidence in the cause, sup-

ported by written documents and oral testi-

mony, shews that Copelly the elder, under
whom both parties to this suit claim title, was,

in the year]794, in embarrassed circumstan-
ces, and that he filed his bilan, in which no

claim is made to the property, the subject of

the present contest; that he and a free negro
woman, called Rose Grondil, the mother of the

plaintiff, and concubine of his father,remained
in possession of said house and lot, either

both together, or one of them. up to the year
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East'n District. 1817, the date of the sale to Defaucheur : that
June 18:2'!.
~~ during this period, Copelly, the father, impro-
COPEI.LY ved the lot by buildings and repairs, for which

t'8.

DEVERGES. he paid out of his own funds. Rose paid tax-

es on the property, as her own, for several

years; and the plaintiff occupied and used a

small house thereon as a blacksmith shop,

during some time. It is agreed that Copelly,

sen., paid off and discharged all his debts.

Judgment being for the defendant in the

court below, the plaintiff appealed.
He claims a reversal of said judgment, and

that the property sued for should be here ad- ....

judged to him; relying on the validity and

strength of his title, his own possession, and

that of his mother. In support of the judg-

ment of the court a quo, the appellee assumes

three principal grounds of defence: 1. That

the acts, both of sale to Bony, and donation to

the appellant, are feigned, simulated and

fraudulent. 2. That they did not convey the

property, and transfer it in full dominion. for

want of delivery to the first vendee, and also

tor want of acceptance and delivery under the

act of donation. 3. That the plaintiff's action

is barred by the prescription of30 years, &c.

The possession ofCopelly, sen., appears not
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to have been entire and exclusive, during East'n District.
June, 1822.

the whole time which elapsed from the date ~
f h I d d .. '1 he last COPELLYo t e sa e an ouation 10 1787, unu teas ",.

DEVERGEli.sale in 1'817. Rose Grondil, the mother of

the plaintiff, lived in the house, and paid taxes

for it as her own. CopeUy, jun., also occupied
a blacksmith shop on the lot. At the period of

commencing this action, in February, 1819, it
appears that he was about 32 or 33 years old.

'Vhen he acquired title by donation, it is
stated in the act, that he was of the age of 18

months. Prescription could not affect his
rights during his minority, unless it be that of
the longest time, which begins to operate on
the claim of minors, only after they have ar-

rived at the age of puberty, (admitting that
it can in any case affect thern.) On this view
of the subject, we are of opinion that the
plaintiff's action is not barred by prescrip-

~ tion.

To shew that the sale to Bony, and the do

nation from him to the appellant, are feigned.
simulated and fraudulent, no evidence is of

fered except the record of the proceedings
which took place in 1794, on a charge of
fraud against Copelly, sen., in relation to his

eonduct as an insolvent debtor: and the cir-
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East'n District. cumstance of his still remaining in possessiou
June, 1822. •
~ of the property, after said sale and donation.
CO:~.LLY 'Vhatever might be our opinion as to the nul-

DEVERGES. lityof these deeds, on the ground of simula

tion and fraud between the plaintiff and cre
ditors of Copelly; between the parties to the
present contest, it is believed that no legal
evidence has been adduced, sufficient to de

stroy their validity,on account of these alleged
defects. As to fraud, there certainly is no
foundation for it, after admitting that the ven- ,
dor has paid all his debts.

Having thus disposed of prescription and
simulation; we must take into consideration
the questions which relate to acceptance and

delivery; believing that on a just interpreta
tion of the Spanish laws on these subjects.
depend the claims and rights of the parties

litigant.
In examining these questions, it is proper

to commence with that which relates to the
defect of title, said to have originated in the

want of delivery. of the property, under the
sale of Copelly to Bony, the donor of the
plaintiff.

The law 50th, of tit. 5, Part. 5, on this
subject, seems to he so clear. in giving aprf"
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ference in rem, to the last of two purchasers East'n District.
June, 1822.

of the same thing, to whom it has been de- ~
livered, as to leave neither doubt nor difficul- COI'ELLY

'L's.

ty in the case, but lead directly to a conclu- DEVERGES.

sion favourable to the pretentious of the de-
fendant. Opposed to this the appellant in-
sists: Ist. That Copelly, sen., did not con-

tinue to POSSPRS the property in dispute, as
owner, up to the time of sale to Dcfaucheur;
and that the real and bona fide possessor was
Rose Grendel, representing her son a minor,
who claims under the act of donation, from
Bony the first purchaser; to whom at least a
feigned tradition had been made according
to the law 8th, tit. 30, Part. 3, wherein it is

stated, that "'when one man gives another
an estate, S'c.," and delivers to him the ti-
tle he already has, or makes and delivers

to him a new one, the donee will acquire
possession of the thing, though it had not
been delivered to him corporally. As to
the first ground assumed by the appellant, its
solidity depends entirely on the effect which
ought to be given to the act of sale to Bony.
If it operated a feigned delivery, then the do-
minion of the property passed from the ven-

dor to him, and the former no longer possess-
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East'n District. ed as owner, and could not give a valid title
June,1822. .
~ to the subsequent buyer, by sale accompam-
COPEI,LY ed with real tradition. The law, on which

1-'9.

DEVlCRGES. this feigned delivery is attempted ,to be based,

seems, when taken in its full extent, to be some

what inconsistent with the law first cited, re

lating to salesof the same thing, made to two

persons, which gives a preference to the last
purchaser, who has obtained possession. If

the new title referred to in the former law be
considered the act of sale, or donation by

which the transfer of the property is made
from the owner to the purchaser or donee;
it would lead to this result, that in all cases

of sale or donation, made and executed in

writing, no delivery of the thing intended to
be conveyed, would be necessary; the pos
session of the title, or act of sale being equi

valent to actual and corporal possession; and

would thus destroy the whole doctrine of law

on the subject of tradition and dominion of

property. The inconsistency would be less;
if according to some of the doctors of the

civil law, this feigned mode of acquiring pos
session, should be restricted to the delivery

of the written instruments of the original right

and title of the proprietor: or as suggested

-1
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by others, the expression in the law 8th, tit. Ea8t'n District.
June, 1822.

30, Part. 3, 0 faciendo otra de nuevo should be~
understood of a new title substituted for the COPEJ.LY

11$ ,

old, which had been lost or destroyed. How- DEVERGES.

ever. a contrary opinion seems to be holden

by Gomez, in his commentary on the 45th law

of Toro, n. 56 and 57.

It i- perhaps true that a feigned delivery to

a first purchaser ~ives him a preference over

a second, to whom real tradition may have

been made. See Gomez, val'. resol. tit. de eoic

tione et »enditione.

Without attempting to reconcile and settle

the differences between these doctors, we be

lieve it may be safely laid down as a priuci
ple of self-evidence, that a person who claims

the benefit of a fictitious act of tradition, in

opposition to a real one, must bring himself

completely within the law which sanctions
such fictions,

It is necessary that the title should be de- .

livered, whether new or old. In the present

case there is no evidence that the act of sale

to Bony was ever delivered to him. unless it

be considered, that being executed before a

notary public, is equivalent to delivering an

act under private signature. The law makes

V 01,. XI. HE)



67·1 CASES IN THE SUPREME COURT

East'n District. no distinction, and we ought not: a co-
June,1822. • " d b h S . hI)
~ pta orzgtnal (as terme y t e pams aw
COPELJ,Y could have been easily obtained, and deliver-

VS.

DEVERGES. ed in presence of the notary. 'Ve are there-

fore of opinion that the house and lot now in

dispute, were never, either by act real or fic
titious, delivered to Bony; that he never had

possession of them, and consequently could

have given none to Rose Grondel, the mother,

or to the plaintiff, under his act of dona

tion. We conclude, that Copelly possessed
the premises in dispute, in virtue of his ori
ginal title, until the period at which he sold

to the warrantor of the defendant, who seems

to have had possession under said sale, and to

have sold and delivered to the appellee.
This view of the cause renders it unneces

sary to investigate any matter which relates

to the question of acceptance under an act of

donation, according to the Spanish law.

Before concluding, it may not be improper
to advertto a note in the translation of the

Partidas, by ;!J1oreau Sr Carleton, on the law re

lating to the delivery of titles. This note re
fers to the case of Pierce vs. Curtis, in which

the translators seem to consider the decision

as contrary to the text. That case was decid-
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ed on rules of the Code, which establish the East'n District,
June, 1822,

mode of fictitious delivery, by expressions to ~
be used in the instrument of sale. Here, as COPv~~LY

in the present case, and as it should be in all DEVERGltS,

similar cases, the fiction was limited to the

strict words of the law.

It is therefore ordered, adjudged and de

creed, that the judgment of the parish court
be affirmed with costs.

-
DUFOUR VS, CJlMF'RJlNC, Jlnte, 607,

Jl!oreau, on an application for a rehearing. Immoveable

Th 'd I hi h property, at ae court consi ers t re conveyance W IC sheriff's sale,

h 1 '1 d' h h 'ff d I' does not passt e egIS ature irects t e s en to elver by the adjudica-

h 1 f ld d fi It tion : his deed isto t e pUl'C iaser 0 property so un er a , a, essential.

'1 ] I'd' f h 1 1 Parol evidenesas so essentia to t re va I ity 0 t e sa e, t rat cannot establish

h II 1 · 1 'I d " the sale,t e sma est c erica error, In t re escription An heir, who

f h ' d . f: 1 Tl h a sale i has accepted,o t e Ju gment, IS ata. rat sue a sa e IS with the benefit

f OC ' I h h iff" of an inventory,o no effect, WIt rout t e s en s conveyance, is entitled to the

d h f h hi ized ' possession andan so t e property 0 t e t llIg seize IS not administration

, d' 1 d II f' d h of the estate,nnme iate y an rea y trans errc to t e pur- If there be

I b h 1 di di d b other heirs, their
C iaser y t e so emn a JU ication ma e y rights will be

h h iff noticed, when
t e s en . they appear,

I I f 1 d 1 bv i d' 'd 1 A possessorn sa es 0 an s or saves, y In IVI ua S, in good faith,

, . he wri is essenti 1 does not OweIt IS true t e written conveyance IS essen ia fruits, till after
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East'" District, to the -transfer of the property. But this is
June, 1822.
""""'~ the result of an express derogation, introdu-
Du:a~uR. ced, Civ. Code, 34,1, art. 2, to the general rule.
CAMF~ [d, 346, art. 4.

a Judicial de- Forced sales under aft [a were not in the
mand " •

A jtl~1 li.tle is contemplation of the legislator when this ex-
that which isof a '

nature 10 trans- ception was enacted· for he has expressly pro-fer the property, ,

So that, if it be id d th t th h II b d ,'th tl cnot transferred, VI e a ey s a e rna e W I ie 101'-

~~~to:;;j~fg~:i:malities particularly prescribed therefor. [d,
the g.antor. 49' dAd' . I

A purchaser ' 0, tn t. 1, 2, an 3. n It IS express y pro-
at a sheriff's id d hI' c d I fsale, by a r1efec- VI e , t at t Ie seizure, or lorce sa e 0 a
tive title, owes d bt' d t c tl t f hfruits from the e or s goo s, ransrers ne proper yo t em
t:~~CJ~1 de- to the vendee. We humbly insist that this iii

effected by the mere adjudication.

This was the case under the Spanish law.

Part. 5, 5, 52.

The adjudication,at a public auction, ought

to be considered as forming' an efficacious and

indefeasible contract, which cannot be re

tracted. Consequently, the last bidder may

be compelled to pay the amount of his bid,

even by the imprisonment of his person.

Curia Philipica, Remate, sec. 22, n. 26.

There cannot be any doubt, that in sales by

auctioneers, in this state, property passes by

the mere act of adj ndication; especia lly when

it is attended with delivery. It. operates a
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complete contract between the owner, by East'n District.
June, 13t2.

whose directions the sale is made to the ~

vendee. It imposes on the oue the obligation J)U:s~UR

of de livery and warranting the thillg sold; on CAMFRAl'i'C.

the other, that of payillg the price. These

respective obligations do not result from the

certificate, which the auctioneer is directed

to deliver to the vendee, who may. even be-

fore he receives this document, transfer his

right.

The act of January 15, 1805, makes it the

duty of the auctioneer. immediately after the

sale. to deliver to the vendee a memorandum

of the sale and purchase, design:lting the ob

ject and day; so that such purchaser may

cause the same to be registered according to

law. 1 Martin's Digest, 551.

It cannot, certainly be concluded, that this

memorandum is so much of the essence of

the sale, that the want of its delivery. or any

error in the description of the thing sold,

or the dates, should avoid the adjudication;

and that the vendee may IIOt establish the sale

by other proof, nor be allowed to shew, and

procure the correction of any error in the

memorand urn.

The intention of the legislator was to pro-



678 CASES IN THE SUPREME COURT

East'n District. cure to the last bidder authentic proof of the
June,1322. •. • .,
~ adjudication, not to deprive him of the faculty
Du::~uR of establishing the sale, by other than the

CAMFRA.NC. written proof required in private sales of land

or slaves.

A close attention to the section of the act

of the legislature, which requires sheriffs to
deliver to purchaser, under aft. fa. a convey
ance of which it prescribes the form, will shew
it couched in the same imperative terms, as
that which relates to the memorandum to be
delivered by the auctioneer. The only differ
ence is, that in cases of sales under a ft· fa.
the conveyance is directed to be recorded,
and a certificate of this record, endorsed on

the original, which, after these formalities,
may be received as evidence, in every court
of the state. 2 Martin's Digest, 335.

It is evident that this conveyance is not in

tended by the legislator, as an essential and

indispensible requisite to the validity of the
sheriff's sale. He intended only to establish
a rule of evidence, and enable purchasers to

prove the sale, by other than testimonial proof,

always precarious and liable to perish. Had
he intended to confine such purchasers to

written proof, he would have said, as in the
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case of sales by individuals of land and slaves, East'n District.

h . . I f h . d June, 1822.t at testimonia proo s all not be recerveu. ~
Provision is indeed made for the admission in DUFOUR

V8.

evidence of the original conveyance of the CAMFRANt:.

sheriff; with the endorsement of the certificate
of its record thereon; but it is not said that

other legal proof of the adjudication is to be
rejected.

Legal proof cannot be presumed to be ex

cluded; but in this case, the words of the le
gislator manifest his intention of giving a new

manner of proving, without taking away any;

for, he says the sheriff's conveyance is to be

received as legal evidence , assimilating this

mode of proof to other modes existing before.

which are not, from any expression used,

taken away.

The act forbids the record of the sheriff's

conveyance, .if there be any erasure or

interlineation, not noticed before the execu

tion of the conveyance. If this document be

the only legal evidence of the adjudication, a

purchaser will be totally disabled from esta

blishing the adjudication, under the con

struction adopted by the court, if there be any

erasure or interlineation, not noted before the

execution of the conveyance; even when able
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East'n District. to shew by irrefrazable, and even written and
June, 1822.
~ authentic evidence, that such erasures or in-
DUFOUR terliueations were actually made, before the

VB.

CAMFRANC. execution of the conveyance, and in order to

render it conformable to the real terms and

conditions of the sale, which had at first been

mistated. A construction equally opposed to

the letter and the spirit of the law.

If the sheriff's conveyance was the sole le

gal evidence of the adjudication, it would fol

low that the purchaser might be deprived of

his right, by the death of the officer, before
the execution of the deed.

Let it not be said that without the sheriff's

written conveyance, there is no adjudication,

no sale, no expropriation. This would be to

confound the formalities which ought to pre

cede, with those which ought to follow it, in

order to preserve the evidence ef it.

The first are matter of rigor, their absence

or insufficiency prevents the adjudication

taking place.

It is true, if a sheriff sell a debtor's goods;

without the previous advertisements, which the

law requires, he transfers not the property of

the latter: but it cannot be concluded from the

requisition of the legislature, that the sheriff
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should execute a conveyance, that the want OfEast"l District.
" .•. .. June, 1822.
It occasions the nullity of the adjudication, """~

Perhaps the common law of England has DU:s~UR

adopted the principle. that every formality CAMFRAIV<.

which a statute requires ought to be rigorous-

ly fulfilled; but it is repealed by the civil law.

The latter distinguishes whether the statute

has used imperative or prohibitive words.

In the latter case nullity ensues, although

not pronounced. Not so, in the other case,

unless the nullity be pronounced, or the for

mality be of the substance of the instrument.

cu« Code, 4, art. 12, I Jurispr. du Code ci«
66, 67; L. I, 14, 5.

The law which requires the sheriff's con

veyance, in a sale under a fl.fa., containing no

negative words, the absence or irregularity

of such a conveyance does not occasion the

nullity of the adjudication. The legislator

has not pronounced it, as he did, in case of

sales by individuals, of land or slaves: and

the conveyance is not of the substance of the

adjudication, It cannot be urged from the

circumstance of the act containing the form

of the conveyance. that the legislator intend

ed to make this form a matter of substance.

One of the titles of the 3d Partida is full of

VOLX~ 86
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East'n District. forms of acts, prepared by legislative au tho-
June, IllQ2.. Y . h
~ rity, et, It never was contended t at any

DU:s~uR other form could not be used, provided it con-
CAMFRANC. tained what is of the essence of the contract;

as in an act of sale, the enunciation of the

thing sold, the price, and the consent of the

parties.

If, therefore, the delivery of a conveyance

or memorandum, be not an indispensable re

quisite of an adjudication: if it add nothing
to its force or validity; if the adjudication be

pCl'se, an efficacious and irrevocable contract,

creating obligations between the parties, and

transferring property; if it cannot be retract
ed; if the conveyance or memorandum be

useful only to the proof of the adjudication;
which is independent therefrom; if the adju

dication be susceptible to be proved by other

legal evidence, in case a fortuitous event pre

vents the execution of the conveyance or the

delivery of the memorandum, as the death

of the sheriff or auctioneer, or if the con

veyance, on account of erasure, or alteration

properly made, but not timely noticed, af

ford no legal proof of the adjudication; this

court will likely be induced to conclude that

if an error has crept in thro' misinformation of
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the authority under which the sheriff acted, East'n District.
. • June, 1322.

this circumstance will not be so fatal as to ab- ~

solutely destroy the party's right, and prevent DU:S~UR

him to establish, if he can, by the record, that CAMFRANC.

a valid adjudication took place.

The authority of the sheriff, to sell a debt
or's property, may appear, not only in the con
veyance which he gives to the vendee; but

in the ji. fa. on which he made the seizure,
and .his return thereon.

Hence, the title of the defendant to the
slaves of V. Dufour, sold by the sheriff, is in

contestibly proven. The possession which
he has received, and the sheriff's receipt for

the price, put it beyond doubt that the sale
was made to the defendant. The sheriff's

authority to seize and sell appears from the
two writs ofji. fa. which are spread on the re

cord, and his return on the back of these
writs.

The court, states that the sheriff, according

to the enunciative part of his conveyance, had
no authority to sell.

This may be strictly correct, in relation to
the ji. fa. in the case of Laroque Turgeau vs.
Dufour's heirs, which is not recited in the con
veyance. But the case is otherwise as tf) the
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East'n District. one ill Camfrane vs. Dufour, which is there
June, 18'i\!.
~ recited.

DUv:~uR The defendant cannot imagine that the
CAMFRANC. • '1 h ]statute IS nccessan y to e construer with so

much rigor, that the words, and others, added

to the title of the suit recited, must be con

sidered as avoiding the seizure and sale.

Should it be objected that the sale of the

slaves of the heirs of Dufour, being made and

adjuged in globo, it is impossible to distinguish

those who have been sold at the present de
feudant's iustance, from those who were sold,

at that of Laroque Turgeau-we answer that

the sheriff's return Oil the respective fl. [as.
will clear the doubt.

The attention of the court is particularly

solicited to two parts of its decree, which, it

is imagllled, it will, on examination, deem to

require some correction.

1. The court has decreed the slaves to be

delivered to Dufour Delonguerue; while it is

apprehended they ought to be restored to the

sheriff. who had attached them.

2. The decree has adjudged the slaves to

this gentleman, as heir of V. Dufour; while

the plaintiff admits that he is so for one half

of the estate only; the other half belonging

to the minors Lafitte.
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The judgments obtained by the present de- East'n District.
, June, 1822.

fend ant, and by Laroque Turgeau, beiug re- ~
cognised as valid by the decree, the seiz- DU:sOUR

ure and sale under them, are alone avoided, CA~IFRA.)Vl'.

and things ought to be replaced in the situation

they were in, when those judgments were

rendered. At that time, the slaves, since sold

to the defendant, were not in the possession of

Dufour's heirs, but in that of the sheriff, who

had attached them, at the inception of the

suits, in which these judgments were ren-

dered.

No law authorises the delivery to a co-heir

vf the portion of another, who has not re

nounced the succession.

The heir, who has accepted part of a suc

cession, acquires jure accretionis, without any

act of his own, the share of a co-heir who

renounces. if. 29, 2, 53, sec. 1.

Pothier likewise thinks that the jus accreti

onis can only take place in case of the re

nunciation of a co-heir. Traiti des succesions,

228, 229, sec. 4.

Livingston, for the plaintiff. I deem it un

necessary to discuss any of the questions rais

Nl by the learned gentleman. but shall con-
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East'n District. fine myself to the only point yet open in the
June, 1822.
'''''''v","" cause-at what time should the defendant
DUFOUR h' c. h I h

N. commence to pay Ire lor t e saves, purc as-
('AMFR.4.NC. d hi ...e by im r

The defendant purchased in the year] 8] 0,

certain slaves, at a sheriff's sale, and received
a conveyance which the court have decided

to be one that could not pass any property.
They have therefore directed the slaves to be
restored, but have reserved for further discus
sion, the question, whether he shall be ac
countable for the wages of the slaves, and if
at all,from what time.

The plaintiff contends, and as he believes,

on principles which cannot be controverted,
that the wages are recoverable from the mo
ment the defendant came into possession.

1. The slaves were the property of the
plaintiff; he has never been divested of that

property, either by his own act, or by the ope
ration of law; they have then never ceased to

be his: but from the time of the sale, to this

day, the defendant has received the proceeds
of their labour. The proceeds of the labour

of a slave belong to his master; therefore the
defendant has received our property, and is

hound by l'ver.v principle of law and equity
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to restore it. But, although these principles East'n District.
June, 1822.

are acknowleged as generally true, yet it is ~
said they are restrained in this state, by posi- DU:s~UR

tive law, and that a possessor bona fide can- CAMFItANC.

not be forced to restore the proceeds of the

labour of slaves, although they never be longed
to him. Any provision of law operating such

unjust effects must be strictly construed. No

law, permitting one to enrich himself at the

expence of another, without his assent, can or

ought to be favored; if courts carry it be-

yond the letter of the law, it appears to me,

that they legislate, and I should say, that their

legislation is neither legal nor wise. Nothing
seems more incontestable than that-no one

has a right to the use of my property, unless

by my consent or the operation of law; if po-

sitive statutes have in certain cases contra-

vened this principle, even tho' we should not
acknowlege its justice or wisdom, we must

submit: although I cannot myself see why a

legislature should be permitted to give to

another the use of my property, without my

consent, when they are restricted from de-

priving me of the benefits I may derive from

a contract; the one is no more my property,

my right, than the other. Without raising any
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EaSI'n District. constitutional question, let us see 'what the
June, 1822.
~ law is on the subject s-«

DUFOUR How far has this exception been carried?"S.
CAMFBANC. I do not mean by the courts; they have clearly

no right to create or extend it, but by the le

gislature. The only expression of their will

that is relied upon, is in the Civ. Code, 102.

They begin by an unequivocal affirmance of

the principle I contend for. "All that is pro
duced by a thing, whether moveable or im

moveable, belongs to the owner of that thing."

"The produce of the thing does not belong to
the simple possessor, and must be returned

with the thing to the owner, who claims the

same, except in case of the detainer having

possessed it bona fide." The bona fide pos

sessor then is the only one not bound to re
store the fruits. Who is the bona fide pos

sessor? The next article gives us the answer.

" The bona fide possessor is he who has pos

sessed as owner, in virtue of a transferable

title of the property, (titre translatif depropri

ete ;) but erroneous and defective, whose de

fects, however, he was ignorant of." Let us

apply this definition to the facts in this case:

1. As to the nature of the title under which

the possession was held in the English part
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of the text, it is inaccurately, almost unintel- East'n District.
June, lB22.

ligibly expressed, it must be a transferable '-".-..v

title, meaning probably such a title as would, DU~sovR

if ·the person who made it, had the property CAMFRAIi"Il.

vested in him, have been sufficient to transfer

the property; to give any other construction

to the words, would render the expression,

translatif de propriete, totally inoperative ; be-

cause if a conveyance so erroneous and defec-

tive, as not to pass the property, were to make

him a bona fide possessol', merely because he

was ignorant of the vice of the conveyance,

then there would be no use in the terms trans-

latif de proprieti ; whether it were in its form

sufficient to transfer the property 01' not, would

then be immaterial; the only enquiry would

be, was the party ignorant of the defects? If

he were, he would be a bona fide possessor,

and entitled to the profits; but the law has

used these words, they must therefore have

thei r effect; and if the conveyance is not in

form, such as would transfer the property, the

holder under it, is not by the terms of this de-

fiuitiou, a bona fide holder. Now, the convey-

ance in question has been determined by the

court to be one, by which no property could

pass, and they determined this upon no other

VOL. XI. 87
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East'n District. evidence than that which the defendant had
June, 1822.
~ . before' him at the time he purchased: there-
DUFOUR fore we come to this double conclusion. First,es.

CAMFRA.NC. that this is not a title translatif de propriete--«

Second, that he was not ignorant of its defects.
Yet, both of these must unite; for if the title
be not translatif de proprieti; it cannot protect
him, whether he knew the vices or not, and

even if it were translatif de proprieti; if he
knew the defects, it will not protect him.

As these are the material points in the case,
perhaps it may be proper to develope both
of them somewhat further-

On these points, every thing I could say has

been strongly expressed in the opinion given

by this court, in the judgment now under
consideration, and I refer to all that part of it
which considers the validity of the sale as
conclusive, both by its reasoning, and the au

thorities it cites, to shew that this is not an
act which could transfer the property. The

judgment and execution are as necessary as

the sheriff's deed to transfer the property,
but here there was neither judgment nor exe
cution; how then could the property be
transferred, when two out of three of the re

quisites were wanting. An attempt is made
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to apply to this case, the doctrine relative to East'n District.
June, 1322.

deeds which are good in their form, and which ~
would transfer property, if the grantor had a DU:,;'UR
title. But the cases are widely different : the CAMl'RAN(;,

purchaser here knew that the property did

not belong to the sheriff; the deed itself pur-
ports that it conveyo the property of the heirs

of V. Dufour, not the property of the sheriff;

the purchaser knew that the sheriff could only
sell when he had an execution, and where
there was a j udgmeut to warrant it; he ought
therefore to have satisfied himself as to these

points; the one 'Vas attended with no difficulty,
the other with very little; if there were an
exec: Or '-\, it must have been in the sheriff's
hand." ,let:);:)g easier then than to shew it;

i; 1}? (1efendant did not choose to make use of

this most ordinary diligence, can he make use
of his own gross neglect to excuse his want
of knowlege? But ignorance is not enough,
if he had reason to doubt, dubitatio et ignorantia

in omnibus nocet, etiam in singulis. D. 11,4, 6, in

notis, n. 42. He must be presumed to have
known the law, by which the only authority

which a sheriff could have, was an execution:
common sense must have taught it him, and if

he knew it. he ought to have enquired for the
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East'n District. execution; and if he had, it would have been
June, 18-":~.

""'~ found that there was none to warrant the sale.
DU:s~UR But Huppose him so ignorant as not to know

CAMFRANC. h . A h ldt at an execution was necessa ry, e cou
not have read the deed without learning it;

for it is there set forth as the authority of the

sheriff; if he was still so stupid as not to per

ceive this, it will not avail him. Juris error

nulli prodest. If I purchase from a minor, be

lieving him to be of age, I am in good faith,
because this is an error of fact; but if I know
him to be a minor, but believe that a minor

can convey, I am in bad faith, and cannot

prosecute under such a sale, quia juris error

nulli prodest. D. 41, 4, 2, sec. 15.

It has been said, that ill this case there was
an error in fact, not in law; that there is an
execution, and a judgment recited, and that

Camfranc might have believed that they ex

isted as they were recited-to this I answer-

1. By repeating that voluntary ignorance

shall 1I0t protect him; that common prudence

required of him to ask for the sheriff's autho

rity, which if he had, it could have been pro

duced in a moment; suppose A should pre

tend that he is the attorney in fact of B, and

as such, should convey B's lands to C. who
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should take the conveyance without asking to East'n District.
, June, 1~)'22.

see the power? Can it be doubted that this ~
would not be a title translatif de propriete, if B DU~s~UR

h d never zi II" If' CAMERAlH.a never given any power at a r a power

had been produced, and it should prove to be

forged, the case might be different; because

here would be a just reason to believe that

the party had a right to convey; it is not

enough to believe it; but the belief must have

a just foundation.

2. I answer, that Camfrane did know, and

could not but know, that there was neither

judgment nor execution to warrant the sale.
The deed recites, that it was made in "a suit

of J. B. Camfranc and others, against the heirs
of L. V. Dufour;" now as he was J. B. Cam

franc, he could lIot but know that he had

never obtained any such judgment, or issued

any such execution; he was not then mistaken
in the fact; his mistake, if any (but certainly

he has shewn none) was in the operation of

the law which required the true recital of the

judgment and execution; but that, as we have

seen, shall not avail him.
The bona fides, required to retain fruits, is

the same as that required to prescribe : the

species of title is the same; yet in those cases.
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East'n District. although the circumstances of the case pre
June, 1822.
~ elude any idea of an actual design to defraud,
Du~~.uR yet, because the ignorance proceeded from

CAlllFRANC. • lb' h as mi htan error of aw, ecause It was sue as mig

have been removed by common caution, the
courts have uniformly declared that convey
ances having legal defects were not such as

transferred the property, and could be no
foundation for prescription, although the party

may have believed them to be good.
In the case of Francoise vs. Delaronde, there

was not the slightest suspicion that the defen
dant had not acted with perfect good faith; he

believed the order of the judge sufficient, but
he was mistaken; and the court declared that

the conveyance could not be a foundation for

prescription; indeed it appears to me, that

having once determined that it is not a title

by which property can be transferred, the
court has no other power; that the conse

quence is declared by the law, and must in
evitably follow, that it can neither su pport
prescription, nor be a reason for retaining the
fruits.

This consequence appears to me inevitable;
the law declares that the fruits shall be re

stored in all cases, except those where the

possessor holds under a title by which pro-
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perty may be transferred; the court say that Eaet'n District.
•• June, 1S:i2.

this is not such a title, therefore the defendant ....,...,~

does not come within the exception, and of DU:$~uR

course, falls under the provision of the gene- CAMFRANC.

ral rule which requires that he should restore
the fruits. Of what use is it then to enquire

what have been the decisions of courts, the
opinions of jurists, in other countries? What-

ever they may be, or may have been, if our

Jaw be clear, we but bewilder ourselves in
the search after uncertain rules, when we have
one to recur to that is clear, and is the only
one that has any authority to guide us.

Yet, even that search would produce a re
sult very different from that which is imagin
ed; let us see to what it will lead us.

Carlivallio, tit. 3, Des. 2, 4, 7, first goes into
the enquiry, whether property sold in execu

tion, under either of the following circumstan
ces, is to be restored, viz.

1. Under an execution not formally nor le

gally issued, either because the due order in

taking the property has not been pursued,
or that a solemnity of the sale at auction, or
of the citation," has been omitted.

~ By citation, here is meant the citation to be present at

the sale, not the citation to appear at the commencement

of the suit.
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2. When it has been struck off to the cre

ditor, at a low price, with enormous lesion, or

below one half of the just price.

3. When the plaintiff has procured the

property to be struck off to himself, by the in

tervention of a third person.

Restitution, in these cases, he says, may be

obtained, either on an appeal or by suit for

the recovery of the property; and he says, in

this case, the judges must decide that the
debtor pay within a certain period to be fixed,

the debt and costs and interest, and that the

creditor restore the goods sold with the fruits .
.ll.tgue etiarnsi conjirmant sententiarn executionis

nihilorninus [ubere, ut si intra terminum arbitrari

urn ab eis statuturn, debitor soloerit debitum credi

tori, curnexpensis et interesse, creditor restituet de

bitori bona vendita, cum fructibus. And for this..
he cites these Spanish jurists, Parladorio,

Rodriguez and Volano.

It seems impossible to produce an authority

more applicable to the present case, and

where the result is so precisely that which is

contended for by the plaintiff; this it will be

observed, is the course of proceeding, where

relief is sought by appeal. Altho' the reason

appears to be the same, yet as my author, in
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his order of treating them, divides cases OfEast'n District.
June, t8~Z.

appeal from suits for restitution, such as the ~

present, we will follow him through the other DU:s~uR

case; it is found in the succeediug numbers. CA!UFRANC.

8 aud 9.

As to the second question, he says we must

pronounce that the same thing must take place

if the debtor should sue before an inferior tri

bunal for the restoration of property seized

in excution, and irregularly or illegally sold to

the creditor. But whether restitution of the

goods is to be made with the fruits, or not,

doctors differ; some deny it altogether, be

cause this restitution appears to be given C.t'

gratia, under OUI' law; this reason fails. for no

thing is done ex gratia, but by right under a

positive law; a court may annex conditions to

a favor, but can add none to a law; but, ill a

restitution which is made ex gratia, the fruits

arc not included; others, as positively affirm,

that the restitution ought to be made with the

fruits, as well because the fruits are implied

in the words restitution, as because the cre

ditor suffers no loss, when his debt 1S paid to

him with interest; therefore he ought 1I0t to

profit by another's loss; others finally distin

guish thus: either, first, the execution is void

VOL. XI. 88
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East'" Drstrrct, OU account of the omission of some form,
June, 1822.
~ and then, the whole debt being paid to the
DU:S~UR creditor, with interest, the property must be

CAIIIFRANC. restored to the debtor, with the fruits. The

same rule would apply, if there was any ill
faith in the creditor, or a suspicion of fraud.

Or, secondly, the execution is defective in

justice, because the goolls of the debtor were
sold at an inadequate price, all the other forms
being observed, and in that case the creditor
shall enjoy the fruits, and the debtor recover
the property without accounting for them.
Apply either of these opinions to the present
case, and it will be found whether we consult
express law or authority from opinion, that the

plaintiff is as much entitled to the wages as to

the negroes themselves.
In France, a natural child, whose tutrix re

ceived the fruits of the whole estate, under

the sentence of a court of justice, when by

law, she was entitled only to one half, was

ordered to account for the fruits. 7 Sirey.

Part. 2, 972. Heritiers Lee vs, Eglie.

I conclude by one argument, which I think,
must be conclusive, even if we had no posi

tive law on the subject. It grows out of the

nature of the property. All that we have been
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considering until now, relates to real proper- East'n District
June, 1822.

ty, which does not perish by the use. But~
the subject of our present enquiry is negroes, DU:$~uR

all of them have grown old in the service of CAMFRANC,

the defendant; it is more than twelve years
since he possessed them; more than the com-
mon calculation of the life of man; some of
them have actually died, others are maimed,

and all are lessened more than one half in

value from age; if the risk of mortality and
accident is ours, surely the wages, which are
the only compensation for it, must be ours

also. Suppose the negroes had all died

during the pendency of the suit, we must still
have paid the debt and interest, a~ld would
have received nothing.

If he who runs the risk of loss should also

reap the advantage of any occasional gain,
from the same cause, it would seem that no
doubt ought to exist in the present case.
Why ought we to suffer the loss of the ne

groes who are dead? Because the thing

perishes for the owner; res petit domino.

·Why ought we to receive the fruits? Because

the same law declares that the fruits belong

to the owner.
There is an evident distinction also be

tween the case of a re-entry under a claim a
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East'n District. remere, which is put by the defendant's coun
June, 1822.
~ sel. There the party was put in possession by
DUt:~UR the owner, was suffered to remain so by his

GAMFRANC h . I l ifd . ,. consent, t e tit e was one trans ati e propriete,

and therefore the fruits might justly be re

tained by the possessor; the same observa

tions may be made as to the restitution for

lesion; yet in that case even there a ppf'ars,

by the authorities he cites, to have been a

great diversity of opinion.

But in our case every thing is different,

there was no conveyance by the owner, no

consent, no title that could transfer property.

Indeed, Pothier gives the reason in the case of

the vente a remelC. which shews it to be entirely

inapplicable to our case. C'est une suite du prin

cipe etabli, que le remere n'opirant la risolution du

contrat de vente que pom' l'avenir, tout ce qui est

pro1,enu de la chose vendue jusqu'au remere doit

opportenir au cendeur l ! Poth. contrat de vente,

'11.105.

Pothier is also quoted to show that an error

of law shall also protect against the restitu

tion of fruits; but the case put in the Roman

jaw, in the first place, is not our law. Second

ly, it does not apply to the case if it were; be

cause it is the case of a testament, the invali

dity of which appears to have depended on
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the fact; and thirdly. Pothier himself. in the East'n Dist,ict.
J U1Lt, 1({22.

same treatise, most fully and explicitly de- '-".~

cia res, that a bona fide holder is obliged to re- DU1~~UR

store all the fruits, by which he has been CAMF&ANtJ

made richer. Vide Pothier Traite du droit de

propriete, n. 423, 425, 430, 432, 8,-c.

Moreau, in reply. We have nothing to do

with the imperfections of the translation of the

Code-the French text. in which it is known

that work was drawn up, leaves no doubt.

Le poss'esseurde bonnefoi est celui qui a possisl«

comme proprietaire, en vertu d'un titre translatif

de propriete, mais erroui ou oieieux et dont it igno

rait le vice, Sec.

III the English text the error and the vice of

the title are confounded together by the con

junction and, which makes it read thus-" in

virtue of a transferable title of property, but

erroneous and defective." Whereas, by the

French text, whether the title contains error

or any other vice, the good faith of the posses

sor cannot be attacked, ifhe was ignorant of it.

Nothing more is required to destroy the

argument that the transferable title must be

perfect in its form. The just title, required

as a basis for prescription, is one in its nature

susceptible of alienating the property, such ct-"



702 eASES IN THE SUPREME COURT

East'n District. sale, donation, 01' exchange, &c. This is the
June, 182.2.

clear deduction from the 18th law 01 the 3d,-#""-",,,,-

DUFOUR Partida, tit. 29.
1'S.

CAMFRANC. " We therefore say, that if one person re-

ceive of another an immoveable thing, in good

faith, either by purchase or exchange, or as a
donation or a legacy, or by any just title, and
keep possession of it during ten years, &c.

such person will acquire the thing by pres

cription."
It is then by the nature of the title, and not

its goodness, that we judge of the good faith
of the possessor.

If, on the contrary, the possessor holds as

lessee or usufructary, he can never acquire

by prescription. Part. 3, tit. 30, I. 4 Sr 5.
W'e must thus understand the Civil Code,

art. 7, 102. It speaks of a title in virtue of
which he who is in possession believes him

self proprietor, although he is not so in reality.

If we construe it to mean a title exempt from

every species of error or vice, there would be
a contradiction in the other part of it, which

supposes a defective one, and yet declares
the possessor one of good faith, provided he
was ignorant of the defects.

The question now before you depends on

knowing if the vice in this title was one of... .
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which the defendant might have been igno- East'n District.

B I
· June, 1822.

rant. ot 1 the ancient and modern laws have ~
made a great distinction between the cases of DU:,~.uR

acquiring by prescription, or merely retain- CAMFRANC.

ing the fruits.

In the Roman law the defect in title pre
vented prescription from running, but it
must be such a defect that the possessor could

not reasonably presume to be ignorant of, or

of which he might easily have informed him
self. Domat, liv. 3, tit. 7, sec. 4, n. 13.

Our Code goes farther, and declares, que le

titre nul par defaut de forme, ve peut servir de base

a la prescription de dix et vingt ans. Code, 433,

ftrt.70.

It might therefore be said if'Camfranc plead

ed prescription in virtue of an adj udication,
which the court has pronounced null, the de

fect of form must have been known by
him. But, to enjoy the fruits, is the same ri
gorous doctrine in force? Surely not.

Thus Ulpien decides, that at Rome an error

of law was not a good cause to prevent him
who entered on a succession of which he

believed himself heir, from making the fruits

his own.
It is said the edict of .I1drien, from which
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Ulpien takes this doctrine, was not in force

in Spain. But Rodriguez in his translation of

the digest, lib. 5, vol. 3, tit. :3, 146, does not say

so. The civil law is considered as the common

law of. Spain. It is the same ill France, and

we see Pothier citing this passage of Ulpien

and recognizing it as a principle of general

jurisprudence.
A law of the Partidas too has sanctioned it.

Part. :3, tit. 28, I. :39, and allows the fruits to
the possessor in good faith, without requiring

from him any other title. In neither the Ro

man nor Spanish law was title necessary; ig~

norance, either of fact or law, enabled the

party in possession to make the fruits his own.

Such also was the jurisprudence in France.

Pothier, Domaine de propricte, n. 395.

The only place in which a question is made

in the Spanish law, of the title of him who

claims fruits, is the Partida, 3, 28, 40; it enu

merates several circumstances, in conse

quence of which the possessor will be consi

dered of bad faith. The first is, where a person

has sold his property in fraud of his credi
tors. The second, where he has disposed of

it through fear or violence. The third, where

the thil,g has been acquired contrary to the

provisions of law.
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The third case is stated to be where the East'n District.
June, 1322.

purchaser buys at a forced sale. without ob- "",,.~

serving the formalities prescribed to render DU~,~UR

it valid; but it is 1I0t every informality that CAlIU'RANC.•

will thus vitiate; it is where the adjudication

has been made in secret.

III translating this law, an error has been

committed, and though part of the blame may

attach to me, still it is true that there is a

mistake, and it is my duty to shew it.

It is thus given, "the third, where any

thing is ordered to be sold by an officer of the
court, and a purchaser -buys it, without ob

serving the formalities prescribed in such

sales. &c."

According to this translation, all kinds of

irregularities would be sufficient to make the

purchaser one of bad faith, and prevent him

from claiming fruits-but what says the OrI

ginal.

El tercero es quando alguno eomprasse encu

biertamente alguna cosa, de aquellas gue man

dasse vender el official de nuestra corte, contra la

costumbre gue deue ser guardada en »enderlas.

This does not speak of him who buys,

omitting certain forms, but of him who buys

secretly, clandestinely.

VOL. XI. 3~
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But our Cil'l'! Code has terminated all difli

culties, ill declaring that he who has a title of

a nature to transfer the property, makes the

fruits his own.

The whole question then turns on ascertain

ing ifthe vendee was iguoraut of the detects in

his title-of this there is no doubt, the act on

the face of it was regular, the purchaser knew

not a word of Englir;h; the question whether

the property did not pass by adjudication,

was at that time unsettled; it is admitted to
have been one not very clear. Can the de

fendant then be responsible, 101' not knowing
what learned advocates l.lif;~lt well have'

doubted of, and wise judges hare found it ne

cessary to pause on?

PORTER, J. delivered the opinion of .he

court. The circumstance of this case havin~

been once remanded, with the intimation of

an opinion on one of the principal points,

rather different from that lately expressed by
the court, joined to the earnestness ~\'it:l

which an application for a rehearing has been

pressed on us, has induced a very patient awl

particular attention to all the arguments offer

ed by defendant's counsel. After attentively
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obli- East'n District.
June, 1322.
~

DUFOUR
rs,

CAMFRANt-.

weighing every thing advanced, we are
ged to refuse the application.

On the first point, it -is insisted that the

deed of sale by the sheriff is not of the es
sence of the contract; that the adjudication

transfers the property; that the deed is only
the evidence of this transfer.

Admitting this position to be correct, it by
no means follows that other evidence than

the deed can be received of the adjudi
cation. A contract is complete, in the de
finition given by the Cim'l Code, when there is

the consent of the parties-the capacity to
contract, a determinate object, forming the

matter of an engagement, and a lawful pur~

pose; yet, suppose all these in the purchase

of a slave or a plantation; could the agree
ment be enforced unless there was evidence
of it in writing?

But it is said that the exclusion of parol

proof does not extend to sales made by au
thority of justice.

To this there are several answers.
Our law has provided, that all sales of im

moveable property, shall be made by authen
tic act, or under private signature; and that

'ill verbal sales of any of these things shall be
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East'n District. null, as well for third persons, as for the con-
June, IB<12. • •
~ tractlllg parties.

DU:2u
ll. A sheriff selling land or slaves to a buyer,

CAMFRANC. who pays the price agreed upon by the adju

dication, is within the letter of the provision

quoted.-Alld the contract thus formed, is

within its spirit.

For the policy of our law, would be entirely

defeated, if parol proof could be received to

establish sheriff"s sales of immoveable pro
perty; and our jurisprudence would be strange
ly inconsistent, if it had provided, that when

laud is claimed in virtue of the owner's con

sent, the demand should be rejected unless

that consent was proved by written evidence,

but if asked for, by the alienation which stands

in place of consent, that it might be proved

by parol.
The act of the legislative council, which

prescribes the formalities to be pursued, when

property is sold on execution, supports the

construction we put on it; for it requires a

written conveyance.only ill case land or slaves

are sold. It intended then to make a differ

ence between them and moveables, and to

preserve the distinction which runs through

our whole law on this subject.
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It is proper to observe, that this is not East'n District.
JWIe, Wl2.

new doctrine in this court, as far back as June """,-..-
term, 1820, in the case of Durnford vs, De- DUFOUR

!j' l'S

r , I d" t d h CAMIfRAJlIC-.gruys lY ut, syn lCS, It was sate "t e pro-
perty in the land sold by the sheriff, has never

been determined to pass by the sheriff's re

turn. The law requires the sheriff to make

out, and deliver a deed of sale to the buyer,

and this is the period at which the property

passes." 8 Martin, 222.

When therefore, the thing disposed of is

immoveable, written evidence of the pur

chase must be produced.

Nay, more, such written evidence as is pre

scribed by statute.

This results from the principles already es

tablished by the opinion of the court in this

case, and is supported by the authorities
drawn from the Spanish law, which are there

referred to; property call only be claimed

from him, who was once proprietor, by his

consent shewn that an other person should

have it-lapse of time, from which that con
sent is presumed, or a forced alienation.

Now, if asked under the latter mode, it must

be shewn that the alienation has been made

in the manner prescribed by the authority
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Eastu Disnict. which compels it; otherwise the purchaser may
Ju.ne, 1022.
'-""'~ have a conveyance, but he has not one under
DU;'8~UR the law, and that alone can stand in place of

CAMFIU.KC. the proprietor's consent. The act already

referred to, directs the sheriff to give a title

in a particular form, and is so jealous of any

other heing introduced, that it prohibits the

deed being recorded, or read in evidence, if

there are any material interlineation or alter

ation therein, which shall not have been noted

before siguing.
All laws, which deprive the citizen of his

property, against his wish, must be strictly

pursued by those who claim the benefit of

them.

There is great error in imagining that the

court is influenced by any common law idea,
in coming to this conclusion. It is a fact fa

miliar to everyone acquainted with that juris

prudence, that the purchasers at sheriff's

sales, under a judgment of a court governed

by it, take the property, without being in any

way responsible for previous irregularities

all that they are required to look to, is that

there is a judgment. A strange anomaly it is

in that system-and one which we would not,

if we had the power. wish to introduce here.
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The second point made, is, that the court East'n District.
June, Ill':.!Z.

should have ordered these slaves back into ....,.....~

the hands of the sheriff because they were D~~~uR

once attached in two suits, one at the de- CAMFRANC.

maud of the present defendant, and the other

at the suit of Laroque Turgeau.

'We understood this to be an action in which

the plaintiff claimed slaves descended to him

from his ancestor. The defendant pleaded

title to the property, in virtue of sales made

under judgments rendered against the plain

tiff and his co-heirs. This title, we thought,

was not made out, and we decided that there

be judgment for the petitioner; but we ad

ded, as the law required us to do, that as

the purchaser's money had been applied to

the discharge of the plaintiff's debts, he

must reimburse the buyer, before he could

take the thing sold. In coming to this conclu

sion, we considered Camfranc as purchaser at

sheriff's sale, and in that character alone, and

so expressed it. The rights which he had in

virtue of his former judgment, were not in any

respect affected by the decree rendered, any

more than those of Laroque Turgeau, or his

heirs, The only question considered and de

ClJ.C.:1, .,Y2S the legal title between owner and
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East'" District, purchaser, and the circumstance of Camfranc
June, 1822.
~ being plaintiff in a suit, under which it did not

DU:s~UR appear he had bought, could not in any way
C'AMFRANC. affect our determination.

Nor do we see' that his rights require we

should make such an ,order, if we had the

power. It is not necessary to give effect to a

fieri facias, that the slaves should be in the
sheriff's hands when it issues.

The error into which the counsel has fallen
arises from a misconception of the opinion
already rendered. In his supplemental ar

gument, he states, that the court having main

tained the judgments, in the cases of Cam

franc vs, Dufour, and Turgeau vs. Dufour, but

annulled the sales, made in consequence of

these judgments, ought to restore every thing

to the same state. The court has not annul

led the sales made in consequence of those

judgments. It considered there was not legal

evidence of the sheriff having sold the slaves

sued for, under any judgment, as he recited
one in his deed, which the purchaser would

not, or could not produce.

On the last point, that judgment carinot be

given fa" all this property, because there are

other heirs who may yet accept, we have not
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had any difficulty. The heir, who is now be- East'n District.
June, lU22.

fore the court, until the succession is liquidat- ~
ed, has a right to take the whole estate; we Du~s~trR

know not but it may be all required to pay CAlllFRAN('

the debts of the ancestor. As he has ac-

cepted with the benefit of an inventory, he is

entitled in the first instance to the possession

and administration of the deceased's pro-

perty. ci-a Code, 108, art. 104.

We directed the cause to be remanded, in

order to obtain evidence what the hire of the
slaves amounted to. It has since been sug

gested to us, that the parties could terminate

the litigation between them, if they had the

opinion of the court whether any hire is due,
and for how long.

To aid them in this intention, we have at

tentively listened to their arguments, and we

have formed a conclusion on the authorities

cited, and the reasons urged in support ofthem.
The question appears to us, to lie in a very

narrow cO,mpass. The elementary doctrine
is, that a possessor in good faith does not

owe fruits until after judicial demand. Domat,

liv. 3, tit. 7, sec. 3, art. 5. Civil Code, 102, art. 6

and 7. And that good faith is ordinarily

tested by enquiring whether the defect in the

VOL. XI. 90
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East'n District. title (if it is one of a nature to transfer the
June, 1822.
~ property) proceeds from a vice in the form,
Dl1:s~uR or a want of right in the person who convey

CAMFRANC. ed; ill other words, if it is an error in fact,

or an error in law, under which the purcha

ser holds the object claimed.

It has been urged on the part of the plain

tiff, that the defect existing here was of the
latter kind, and he has relied on the case of
Francoise vs. De Laronde; 8 Martin, 619, as a
positive authority in support of this position.
We cannot agree with the counsel, and we
believe a fair distinction exists, and can be
shewn between that case and the one now
presented for decision.

The article cited from the Code, 103, art. 7,

is nearly the same with that found in page 488,

art. 68, which defines the just title, that is the

basis of ten years prescription, longi tempo

ris. The authorities which apply to the one,
will illustrate the other.

Pothier tells us that a just title is that which
is of a nature to transfer the property; so that
when it is not transferred, it is a defect of
right in the person who makes it, and not a
defect in the title, in consequence of which the

tradition is made, Pothier, Traiti de prescrip-
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lion, n. 57-he adds in the same treatise, n. 85, East'n District.
June, 1822.

that a title void in itself, will prevent him in ~
whose favor it was executed, from pleading DU:s~UR

prescription; and our Code says, when the CAllIFRANC.

title is null from a defect in form, the party

cannot prescribe under it. Civil Code, 488,

art. 70.

Let us apply this doctrine to the case be·
fore us.

The title presented here is perfect as it re
spects form; it pursues the very words of the
statute; the defect is a want of right or autho
rity in the sheriff to make such a conveyance,
not a defect in the manner he made it. As

nothing, therefore, appears on the face of the
deed which is defective, the knowlege of

want of right, in the person who sold, is not
brought home to the vendee, and his error
was one of fact, not of law. It is difficult
to see where is the difference between this
case and an ordinary one of sale, where

the purchaser acquires, from a person who
has no title, by a regularly executed act, be
fore a notary public; in such case the buyer
acquires none, but he has that good faith
which enables him to plead prescription.

The plaintiff has assimilated this to a con-
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East'n District. tract, eutered into with a person who acts as
June,lll't:l. •
~ attorney in fact for another. In such a case It
DUFOUR is said, if the agent had no authority, the buy-

'l'8.

(:AMFRANC. er would be in bad faith; if he had one which

was forged, the purchaser would be a bona

fide possessor. We acknowlege the analogy

so far as to admit that the sheriff acted here

as an agent~ but we cannot see any distinction
in the cases put, and we think there would be

as great an obligation in the vendee, to exa
mine the verity of the written power, as there
would be for him to enquire into the truth of

the assertion of the seller, that he possessed

one. We believe that in both hypotheses it
would be an error of fact; one which the law

'would not consider of such a nature, as to

prevent the party from pleading prescription.

The rule is, that when the opinion of the

possessor, who holds an object under a title

of sale, has a just ground~ though in fact there

is no sale, the opinion is equal to title, Po

thier, Traite deprescription, n: 96. Digest, lib. 41,

tit. 4, l. 1]. Idem, I. 2, n. 16. Bona fidei emptor

esse oidetur, qui ignoravit eam rem alienam esse;

aut putavit eum qui cendidit, jus vendendi habere.

Digest, lib. 50, tit. 16, l. ] 09. From every thing

which appears in proof in the case, now be-
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fore us, we have no difficulty in couc1uding East'n District.
June, 18'l2.

that the purchaser honestly believed he had a ~

good title, aud had ajust reason for that belief. DY~~UR

But it is said that in the suit of Francoise vs. CAMFRANC.

De Laronde, it was held that the purchaser was

responsible for the irregularities, which had

taken place in the sale of minor's property. It
was so held, and correctly; because, by the

60th law of the 3d Partida, tit. ]8, the order of

the judge, authorising the sale, the length of
time it was advertised, and the fact of it be

ing at auction, must be all expressly mention

ed in the deed, in order that the purchaser
may know what he buys. In that case the

sale was not made in the form prescribed by

law, and the buyer was justly told that he

must be presumed to know defects which ap

peared on the face of the instrument by which

he held the property.

It results from this view of the subject, that

the appellee must pay hire for the slaves,

from the date of filing the petition, and that the

plaintiff owes judicial interest on the money

paid by defendant; on the sum of four thousand

and forty dollars for the same length of time

the former judgment, remanding the cause, to

ascertain the value of the services of the

slaves, does not require any alteration.
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DUUFOUR VS. DELACROlX,

ApPEAL from the court of the first district.

East'n District.
June, 1822.
~

DUFOUR

tis.
DELACROIX. PORTER, J, delivered the opinion of the
Parol evidence Th' "'I' f . ,

maybe received court. IS case IS SImI ar, In most 0 Its err-
of the death of h f he same nlai iff .of a person cumstances, to t at 0 t e samep ainti against
where it does r« f Th II
not appear any \Jam ranc, ante, 607. e appe ant proves
record was • I hId h d C d ffi
made of it. tit e to t e s aves, an t e eren ant 0 ers a

deed from the sheriff containing the same de

fect as that pleaded in the other suit. Our

judgment must therefore be, that the plain
tiff has shewn the better title.

There is one question, however, presented

by this record, which did not arise in the other

case. A bill of exceptions is taken to the

opinion of the judge a quo, admitting parol

evidence to prove the death of Auguste Du

four. The objection was made on the ground

that it was not the best evidence the case was

susceptible of. To sustain this exception, the

defendant should shew that every man's death

is recorded, or the evidence of it reduced to

writing.

The testimony taken in the case yet before

us, between the same parties, which is refer

red to and made part of the statement offacts

in this, dO~R not enable UFi to ascertain whaf



UF THE STATE OF LOUISIANA. 719

value we ought to affix to the services of the East'n District.
• June, 1822.

slaves here claimcd , the cause must, there- ....,...~

fore, be remanded for a new trial, for evidence DUFOUR
VS.

on that head, and the appellee pay the costs DELACROIl<

of this appeal.

It is therefore ordered, adjudged and de

cred, that the judgment of the district court
be annulled, avoided and reversed-that the
cause be remanded for a new trial, to ascer
tain the value of the services ofthe slaves, and
that the appellee pay the costs of this appeal.

Livingston for the plaintiff, Seghers for the
defendant.

-
DUFOUR vs. DELJiCROIX.

ApPEAL from the court of the first district. When testi-
mony is contra-

• • • dietary, it is the
PORTER, J. dehvered the OpInIOn ofthe court. duty of the court

T
., . to reconcile it, if

hIS case involves the same points as that possible.

of the present plaintiff vs. Camfranc already
decided. The title is established in the ap-
pellee, and the appellant claims under a

sheriff's deed, which recites a judgment that
has not been produced, and which we must,
consequently hold, does not exist; denon ap-

parentibus etde non existentibus eadem est lex.



720

East'n District.
June, 1322.

\"I" ."""'"
DUFOUR

vs.
DELACROIX.

CASES IN THE ~UPREME COURT

The question as to the length of time for

which hire of the slaves should be allowed,

has also been settled in the case just referred

to. The defendant owes from the com

mencement of the suit until the present time;

and the interest must be deducted for the

same period.

As testimony has been taken to shew how

much the labour of the negroes, who form the

object of this action, was worth, we are en

abled to make a filial disposition of the cause.
Four witnesses were examined. The two

first who were called on behalf of plaintiff,

swore that the value of the slaves' services

were $ 16 per month. The others on behalf

of defendant, deposed that they might be
worth from $120 to $1.50 per annum.

It is our duty to reconcile this evidence, if

possible. To do so, we must understand the

two first witnesses, as swearing to the price of

hire for a single month, which we know is al

ways estimated higher than when employ

ment is secured by an engagement for one

year.

The two others affix a sum between $120

and $150 per annum, rather, however, con

veying the idea that the latter is nearer the
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real value. We shall, therefore, allow $140 East'n District.
June, I8~.

a year. From this sum must be deducted ..,....~

d I h' here i id b c DUFOURtaxes an c ot lllg: t ere IS no evr ence erore vs.

h I f hese i b DELACROI~us, as to t eva ue 0 t ese Items; ut we sup-
pose a proper sum would be $12 per annum.

In the case before us, the price of the slave

was $750; interest for four years and nine
months, at five per cent, added to this, makes
the sum of $918 12 cents.from which is to be
deducted the hire for the same space of time,
$608; so that there will remain a balance of

$310 12 cents, on the payment of which, to
the defendant, the slave claimed in the pe
tition must be delivered up,

It is therefore ordered, adjudged and de

creed, that the judgment of the district court
be annulled, avoided and reversed, and that

the defendant do, on the payment or tender
by the plaintiff: of the sum of three hundred
and ten dollars, twelve cents, deliver to

him the slave Scapin, claimed in the peti

tion; that the appellee pay the COAts in this
court, and the appellant those in the inferior
court.

Lil'ingston for the plaintiff, Seghers for th,..
defendant.

VOL. XI. ~1
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DUVERNEY vs, VINOT.

ApPEAL from the court of the first district.

MARTIN, J. delivered the opinion of the
A parish judge, Th I" ff k .

charged with the court. e p ainti see s to recover mne
_~~m~u .
estate, cannot hundred dollars, which she alleges the de-
receive are... . .
ward for pro- fendant extorted from her, for his services, as
fessional, or • h . d . h I f h
other services parIS Ju ge, m t e sett ement 0 t e estate
rendered there-
in. of her deceased husband.

East'n Disn ict.
June, JBZZ.
~

DUVERNEY
us.

VJNOT.

The defendant pleaded the general issue,
and that for his services as parish judge, re
lating to the estate of the deceased, he charg
ed and received his legal fees only; and that
the excess was voluntarily paid as a compen
sation for other services, rendered by him as

agent, and attorney in fact of the plaintiff, out
of his parish, viz. in the city of New-Orleans.
That, at the time she made him an allowance

for these services, he told her they were ju

dicial acts, and whatever she gave therefor

was not required, but received as a voluntary
compensation.

Bachemin deposed, that on the day of the
inventory, he was on the gallery, near a win
dow, thro' which he saw the plaintiff and de
fendant, in an adjacent room, and heard the

former tell the latter, she wished him to do all
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her business, not only as judge in the parish, East'll District.
June, 1822.

but as her agent in New-Orleans, and she ~
would give him $900. The defendant repli- Duv~$~NEY

ed, that was much more than he would be en- VINOT.

titled to, as judge; that his legal fees would
not probably amount to more than $300, and
he asked no more. She answered, she would

give him $600 more, provided he would at-

tend to all her business, as she would not
meddle with them any longer.

Sometime after the sale, the witness told

the plaintiff she had given too much to the
defendant; she observed she thought not, as
he was a friend of the family, had rendered
many services, for which he had not received

any thing, and might render more.

On his cross-examination, the witness de
clared he was married to the defendant's half
sister. He did not know, nor heard of any
other gift made to the defendant by any inha

bitant of the parish, for similar services. He

cannot tell whether the plaintiff can read or
write; she appeared very much afraid of law

yers: there is none dwelling in the parish.
C. Camel was present at the inventory, but

in another room, at the time of the conversa

tion related.



East'n District,
June, 1822,
~

DUVERNEY
vs.

VINOT.

f:ASES IN THE SUPREME COURT

Saucier said that three days after the sale
of the estate, dining with the plaintiff at the
defendant's, she told the latter she had given
him $600 to settle all her affairs, and that

every body was not so generous. He answer

ed, that if she had any regret there was no
thing done, and her affairs would be equally
attended to, for what the law allows. She re
plied, she regreted nothing; he had informed
her his fees would amount to $300 only; but,
as he was to attend to all her affairs, in and
out of the parish, and New-Orleans, she gave
him $600; she knew he was a friend of the
deceased.

The witness knew the defendant attended

to the plaintiff's business in the city, and
went thither several times, even when in a
state of convalescence. In January, 182J,

the witness carried a letter from him to her,
which was read to the latter, by her daugh
ter, and had been read to him by the former.
She told him to say to the defendant, that

there were evil talkers, and it was not true

she had complained of him. She observed,
that if the weather had been good, she would

have gone to the defendant's to tell him this.

She appeared anxious to explain the matter

to the witness.
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He knows, that after the. sale, and before East'n Districj,
June, lll~2.

this conversation, she paid frequent and ~
friendly visits at the defendant's, and slept DUv:s~l'iEY

there several times, with other persons of her VIl'iOT.

family.
On his cross-examination, he added. the

plaintiffnever, in his presence, complained of

the defendant; but he heard she said ill things
of him about a month ago. He did not know
that she had made a declaration against the
defendant, which had been handed to the at
torney-general, at the time he delivered her
his letter. He does not know how the defen
dant learnt that she had complained of him.

In reading his letter for the plaintiff, he ob
served to the witness, that he heard she com

plained of him, and had written to her about it.
Camel deposed, he was one of the apprai

sers of the property of the estate. At the
close of the inventory, the plaintiff asked the

defendant, how much he would charge for
finishing all the affairs ofthe estate; he begged
her not to make herself uneasy about it; he
had been a friend of her husband's and the
family, and his charge would be $900. She
answered, he did not appear to treat her fa..

vourably, and he asked more than he was en-
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East'n District. titled to. He observed, that if she took a
June, 1322.
""~ lawyer, she would have to pay his fee as
DUV~s~NEY well as his own; she replied, that if she must

VINOT. pay this sum, she would do it. Bachemin

was then on the gallery, on which the windows

of the parlour open, near the place in which

the plaintiff and defendant sat. Chesnu was

in the parlour.
Chesnu deposed, he was present at the

inventory, at the close of which, the plaintiff
asked the defendant, what would be his

charge for finishing all the affairs. He an
swered she well knew he had been a friend

of her husband and the family, and she need

not be uneasy about this. She insisted on

being informed of the amount of his charges,

and he said $900. On her observing he ask
ed more than he was entitled to, he replied

that she would fare worse, if she took a law

yer, as she would have two sets of fees to pay;

she added that if she must pay that sum she
would give it.

The witness was in the parlour, Camel was

near the door; Bachemin on the gallery, near

a brother of the deceased: another brother,
and Latour were also there.

Masson deposed, the plaintiff came to him
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in New-Orleans, to receive five dollars, lent East'n District.
June, 1822.

him by her husband. He asked her who had ~
charge of the affairs of the estate, she named DOV::NEY

the defendant: adding she had given him VINOT.

$900; he had told her his fees would not

amount to more than three hundred dollars;
but the additional $600 were for settling her
affairs in the city, and out of the parish, as she
wished not to be troubled with them, nor to

have any thing to do with lawyers. She had
preferred the defendant, as he had been a
friend of her husband's.

The following is a translation of the de
femlant's receipt, annexed to the petition.

" Received of Mrs. ·Widow Duverney, accor
ding to our conditions, for my costs, pains and

cares, relative to the estate of her husband,
nine hundred dollars, viz. $154 50 cents,
which have been paid and adjudged, the 22d
of July, 1820, at the sale made in this parish,
and $745 50 cents, which she has paid me.

Parish of Plaquemines, August 20th, 1820.
M. Vinet, Judge."

The plaintiff obtained a verdict for $800,
and judgment was accordingly given; the
judge declaring himself satisfied with the ver
dict: but before the judgment was signed,
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East'n District. the parties agreed that the verdict be set
June, 1822.
"""".~ aside, the defendant withdrawing his call for
Duv~~NEY a jury, and the cause was submitted to the

VINOT. court.

The district judge was of opinion, that
as regards the charge of $300 for fees of of
fice, there was a gross misrepresentation on

the part of the defendant; for, it is impossi
ble he could have been ignorant of the pre
cise amount of his lawful fees. He, there
fore, gave judgment against the defendant for
$175 80 cents, the difference between the
amount of fees according to law, $124 80
cents, and the sum of $300, represented to
the plaintiff, by the defendant, as the pro

bable extent of his claim as judge, with
interest from the judicial demand.

He did not see any thing illegal or impro
per in the rest of the transaction.

The defendant appealed, and the plaintiff

complains of the judgment, as withholding
relief from her.

We think the decision of the district court
correct, on the first part of the case, viz. the
charge for fees.

It seems to us it was not equally correct,

as to the charge of $600. It appears from
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the testimony, that the plaintiff was induced East'n District.

t . h id h June, 1822.o gIve t at sum to avoi t e payment of law- ~
yers' fees' the services which such fees DUVERNEl', ~

compensate, cannot legally he rendered by Vl.NOT.

the judge. We have no evidence of the

nature of the services rendered by the de

fendant, out of his parish. He is not known

on record as an attorney at law. If he

attended as an attorney, under a special

power, in any suit, out of his parish, he might

have shewn it. The plaintiff being left as a

widow, to settle the estate of her husband,

if she needed professional aid, is to be pre-

sumed to need it in her parish, or about the

concerns of the estate.

Now, it is clear that a parish judge, charg

ed with the settlement of an estate, cannot

give professional aid therein.

Helice, the plaintiff; who, from the testimo

ny, appears to have been induced to make

au allowance, compensating professional ser

vices, either paid for such as were not ren

dered at all, or could not be properly ren

dered by the person who was thus rewarded.

We think that the sum of $124 80 cents,

the }{>gal amount of the office fees, is the

VOL. XI. 92
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East'll Distrrct. only part of the sum received, which the de··
June, 1tl22. ..'
~ fendant appears to be fairly entitled to retain.

DUVERNEY

rs.
VINOT.

It is therefore ordered, adjudged and de

creed, that the judgment of the district court

be annulled and reversed, and that the plain

tiff recover from the defendant, the sum of
seven hundred and seventy five dollars and
twenty cents, with interest from the judicial

demand; saving and reserving to him, his

right against the present plaiutiff for com
pensation, if any be due for services, not in

consistent with his office: and it is further

ordered, that the defendant pay costs in both

courts.

Hennen for plaintiff, Daoezac for defendant.

-
MORRIS vs, EVES.

ApPEAL from the court of the first district,
Contracts

made in a fore-
ign country are PORTER, J. delivered the opinion of the
governed by the
laws of that court. This action was commenced on a
country, in ex-
pounding them. promissory note, drawn at Philadelphia by the

nut the rerne- '
dies by which defendant; who has pleaded that he was not
they ale enfor-
ced, must pur- indebted, and that on the 22d of June, 1818,
sue the forms,
and be con- he executed a deed of assignment to trustees,
troled by the

. regulations of for the benefit of his creditors, and was reguo.
the country
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larIy discharged, under an act of the state East'n District.
JUIIC, 1822.

of Pennsylvania, for the relief of insolvent ~
d b MORRISe tors. vs.

He has further averred, that at the date of~~~
tl II d d fit til tl where the suit is. ie a ege contract, an ever a er, un I ie brought

. h k I b fi f' the i I Hence a dis-time e too t ie ene tot ie UlSO vent act charge in a

already mentioned, both he and the plailltiff:~';~~ Sl\~~~?ates

were inhabitants of Philadelphia, and citi- :1~~f;:sobnU~fthC,
f P I · leaves the con-

zeus 0 ennsy varna. tract in force,

Tt tifi t f l' b I I does not protectie ceru ea e 0 (lAC arge regu ar y au- him from impri-

I t' t d· duced tl tri I th sonmenthere.t len ica e ,\\' as pro uceu Oil ie ria; ere The maxim

was judgment for the plaintiff, and the defen- ;:::m s;;iu~~ura

dant appealed. The only question, which the ~~~~icOflat;~ or

case presents, is the effect of this discharge in law of nations.

our state, By the terms of the certificate, the

debtor is released from confinement, and his

person protected against future arrest for all

debts contracted by him previous to that time.

A contract made in a foreign country is go
verned by the laws of that country, in every

thing which relates to the mode of construing

it; the meaning to be attached to the expres

sions, by which the parties may have en
gaged themselves, and the nature and validity

of that engagement, Emerigon, TraiN des as

surances, chap. 4, sec. 8. Digest, lib. 21. tit. 2.

But it is clear that the remedy, by which it is



732 CASES IN THE SUPREME COURT

East'n District. enforced, should be soug-ht according to the
June, 1822.
~ laws of the place where the party is pursued;

MORRIS that the form of procedure, the mode of trial,
V8.

EVES. and the nature of the relief accorded, must

be in pursuance to the regulations existing in
the country where the debtor is sued. This
is the rule in all civilized nations; the maxim

actor sequitur forum rei is a part of the jus

gentium; du droit desgens. D'.Ilguesseau, torn. 5.

P: 53. Vatel, liv. 2, chap. 8, sec. 103. Emerigon,

loco citato.

Our enquiry, therefore, is narrowed to a

single point; does the manner in which a
judgment is carried into execution, make a
part of the contract, or is it the remedy given
to enforce it? To state this proposition, is al
most to answer it; and we do not think it pre

sents any difficulty, or is susceptible of a se

rious doubt. Huberus states, that in the exe
cution of a sentence given abroad, the law of

the place, in which execution is asked, must
govern; not the law of the place where the
judgment is given. Huberus, 6. r, tit. 3, p. 26.

3 Dallas, 374, in note. And lord Kames, a law

yer of distinguished learning, who professedly
wrote on the civil law, after noticing the max

im, actor sequitur forum rei, observes; whence
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it follows that the form of the action, the F.ast'n District.
June, 1ll22.

method of procedure, and the manner of ex- ~
ecution must be all regulated by the law of MO:s~IS

the country where the action is brought. EVES.

Kames on Equity, book 3, chap. 8, sec. 4. p. 560,

Edinburgh ed. 1BOO

It is a necessary consequence of these prin

ciples, that what is done in an other country,

respecting that remedy, cannot controul the

proceedings of the tribunal where the party

is sued. Other governments may modify
their writs of execution, as they please; may

abolish imprisonment for debts of any kind;
or refuse it where the debtor is in such cir

cumstances as the defendant now before us

was placed. But so long as the contract

exists, we must follow our own mode of doing

justice, not that which it has pleased other

states to adopt. This principle is acted on

by other courts. In New-York they hold that

a discharge from imprisonment, in the place

where the contract was entered into, will not

prevent the debtor from being arrested, when
he comes into a different and independent

jurisdiction. ] 1 Johns. 194. 2 Idem, 198. 14

Idem, 346. It is true, in the state where this

note was made, a contrary doctrine seems to
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East'n District. have crept into their jurisprudence; but the
June, llJ2\!. •
~ reasons given for its introduction, are not satis-
l\10!:.~~IS factory to us, and they cannot be reconciled

EVES. with the general principles of law, which go

vern cases of this description.

It has been argued that as both plaintiff
and defendant were citizens of the same state,

they must be presumed to have contracted in

relation to those la ws. Conceding this; all

that they can be understood to have agreed on

was, that in Pennsylvania the debtor might be
discharged from imprisonment. When causes

are required to be decided on the ground
that the parties understood what the law

was, and, as it were, incorporated it in their

contract, 16 Johns. 233; they must be pre

sumed to have known its limitations also, and
have inserted them too in their agreement.

It was urged that it appeared from the re

cord of the proceedings in Philadelphia, that

the plaintiff was a party to that action, and,

consequently, the judgment discharging the
defendant from imprisonment, forms rem ju

dicatam. It has the authority of the thing
judged so far as it acted on the rights of the

parties, and the question as to the imprison

ment ofthe appellant in that state. is conclud-
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But Doth- East'n District.
June,lU22.
~

MORRIS

ed by the judgment there given.

ing more is decided by it.
Finally, it was said, before the decisions of

the highest tribunal in the union had declared
the insolvent laws of the several states un

constitutional, we should have held a dis

charge in a sister state binding on us here;

and it was asked what reason could exist, why

we would not recognise it, so far as it is ad
mitted to be within the limits of the consti

tution? To this there is a satisfactory reply.
The discharges, held by the supreme court of

the united states as void, dissolved the con
tract, and that now before us leaves it in

full force. In the case first put, we should
probably have held, between citizens of the

same state, that as the obligation was des

troyed by the same law which created it, it

must be recognised every where else as an

nulled. But here the proceedings merely
discharge the person. So that this point, and

in truth, every other raised in argument, de

pends on the main question in the cause; does
the want of a remedy to enforce a contract in

one country deprive the creditor of the be

nefit of that which is given him in another?

We are all clearly satisfied it does not.
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East'n District.
June, W2'i!.
....,.....~

MORRIS

vs
EVES.

CASES IN 'fHE SUPREME COURT.

It is therefore ordered, adjudged and de

creed, that the judgment of the district court
be affirmed with costs.

Maybin for the plaintiff, Hennen and Srnith
for the defendant."

oJI. The remaining cases of this term will be continued in

next volume.
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PRINCIPAL MATTERS.

-
ABSENTEE.

When a person, who owns property in the state,

does not appear, at the place of his resi

dence for five years. and has not been heard

of, his presumptive heirs may cause them

selves to be put in possession of his estate,

and enjoy a portion of the revenue. Westo-

'Ver q. at. vs. .!lime q. wife. 44.0
~ Their right yields to that of the testamentary

heir, and those of both, to that of the hus-

band or wife. Same case. id .

•3 The law gives a mortgage on the estate of those

who intermeddle with the administration of

absent persons' property. Ward vs. Brandt

,y at. syndics. 331

4 Not on the estates of those who administer un-

der authority from the proprietor. Same

case. ill.
r.; Whether the absent persons here alluded to, are

not those who are declared absent? Same

case.

ADJUDICATION.

1 Altho' a Spanish Judgment state that an adjudica-

VOL. XI. 93
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tion formerly made, exist!' no longer, its

terms not having been complied with, if the

court proceed to order a compliance, and

issue execution for the purpose, the party,

after a compliance, will have the benefit of

the adjudication. Aubry 0/ wife vs, Folse 0/
wife. 306

t Immoveable property, at a sheriff's sale, does not

pass by the adjudication: his deed is essen-

tial. Dufoltr vs, Camfranc. 675

J Parol evidence cannot establish the sale. Same case. id.

ALIENATION.

J A forced alienation results from a sale 'made at

the time, and in the manner prescribed by

law, by virtue of a fl. fa. issued on a judg-

ment. Dufour vs, Camfranc, 607

2 In a sale, in which any of these requisites is

wanting, the purchaser does not acquire the

right and title of the debtor. Same case. id.

;j If the proceeds of such a sale are applied to the

debts ofthe owner, he cannot have the pro

perty sold, without paying the amount. Same

case. id.

4 When an alienation ofproperty is not expressed

in the instrument, it must clearly result from

it. Same case. id>

APPEAL.

If, nearly a year after the trial of a cause, the

judge certify that the record contains all the

facts on which the trial was had, as well as

he can now say ~ the certificate will not
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enable the supreme court to examine the

fact. Girod vs Perroneou's heirs.

'l If testimony be admitted without being sworn to,

and be contradictory, the supreme court

will remand the cause. Barry vs. Louisiana

Insurance Company. 202

:J Same point. Mager vs, Louisiana Insurance Co. 205

4 'Vhen fraud is put at issue, and the supreme

court think that the weight of the evidence

is against the verdict, they will remand the

cause. Bradford vs. Wilson. 188

5 It has the power to decide differently from the

jury, but it exercises it, in cases of that de-

scription, with great caution. Same case. id,

ti If it does not appear on the record, that the

matter exceeds ~300, the appeal will be

dismissed. Dame vs. Gass, 205

7 The supreme court may relieve, on the refusal

of a new trial. Sanchez <Y wife vs. Gon-

zales. 207

3 But a very clear case must be made, to induce

it to do so. Same case. id.

9 The time of certifying a record, where the case

is tried on written documents alone, is not

limited by law. Girod vs, Perroneau's heirs. 224

10 No appeal can be allowed, after two years have

expired from the rendition of the finaljudg-

ment, Day vs, Eastburn <Y al; 232

11 Whether the right of appeal, by persons not

parties to the judgment, be confined to those

who had an interest in the matter in dispute,

at the time ef the judgment? Same (JQ,IIC. id.
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12 No appeal lies from an order, setting aside a

judgment by default, and continuing the

cause. Fortin vs. Randolph. 268

13 If the testimony of a witness, contain palpable

and direct contradiction, the supreme court

will reject it altogether. Ferrer vs. Bofil, 234

14 When the opinion of the supreme court does

not coincide with that of the jury, on a ques

tion of fact, the cause will be remanded, if

the appellant prayed for a new trial in the

district court. Richards 0/ al. vs. Louisiana

Insurance Company. 281

15 The appeal will be dismissed, if the record be

not brought up on the return day. Carpen-

tier vs, Harrod 0/ al, 133

16 The refusal to receive a supplemental petition

is not a ground of appeal. Penrice vs. Croth-

waite 0/ al. 53'1

17 A suitor who appeals from a part ofa judgment

cannot urge any other. Same case. id,

18 In remanding a case, when it does not clearly

appear, which of several claimants has a

right to the money recovered, the supreme

court will direct it to be paid into the dis-

trict court. Harrod 0/ al, vs. Paxton. 549

19 If the judge cannot certify the record in posi-

tive terms, the appeal will be dismissed.

Girod vs. Perroneau's heirs. 552

~O Nothing can be assigned, as error apparent on

the record, but matter oflaw, which without

the adversary's consent, could not be cured

by other proceedings in the cause. Daunoy

VB. etyma 0/at. 5517
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~1 By the former laws of this country, one year

only was allowed, after the record brought

up, to prosecute the appeal to judgment.

Mayor, o/c. vs, Graoier, 620

22 When the appeal did not suspend the execution,

citation was necessary to shew cause why

the Judgment should not be confirmed. Same

case. id.

23 After the expiration of the year, if the appel-

Iant did not shew good cause, the judgment

passed in rem judicatam; Same case. id.

24 The supreme court cannot take as evidence,

what the judge a quo states in his judgment.

Lombart vs, Guilliot 0/wife. 453

~~5 Mere delay, in the decision of a cause, cannot

be considered as an irreparable grievance,

which authorises an appeal. Fortin vs. Ran-

dolph. 268

26 The cases hitherto decided, as working such a

grievance, are those in which a new trial,

or continuance is denied, depriving the

plaintiff of the benefit of a judgment, setting

aside some process ohtained in the prelimi

nary stages ofa cause to secure the plaintiff's

right, or discharging the defendant out of

custody. Same case. id.

'/.7 The supreme court, interferes with reluc

tance, when the issue is one of fact, and the

case has been tried by a jury. Reano vs,

Mager. 636

See IN.JIlNCTlON.
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ATTACH:VIENT.

1 A judgment, in a suit by attachment, is evidence

of the debt, in another suit, hrought in the

same state. Gray vs. Trafton. 240

~ An attachment does not Iie to compel the delive-

ry of a specific thing. Hanna's syndics vs,

Loring. 276

ATTORNEY.

An attorney who undertakes to collect a debt out of

the state, and makes his agent known, is not

liable for an accident that happens in conse

quence of the agent's death. Baldwin vs.

Preston. 32

See EXECUTOR.

BAIL.

i An order of bail will not be granted on an affidavit

that the sum claimed is due, as the affiant be-

lieves. Penrice vs. Crothneaite & al, 53i

2 When the creditor makes the oath it should be

positive. Same case. id.

3 The affidavit to hold to bail may be annexed to

• a supplemental, as well as original petition.

Vidal vs. Thompson. 23

BAILMENT.

Conventional sequestrators, acting without com

pensation are subject to the same obligations

as depositories. Lafarge vs. Morgan .y al, 462

'2 When it appears that they were acting for both

parties, their duty is to hold the property,

till both parties agreed, or a court should

order that it lle given up. Same case, id.
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.3 A person keeping property, without reward, is

responsible for gross neglect or fraud, only.

Same case. 462

4 So where A received notes of B, in favour of

C, to be delivered to the payee, when cer

tain incumbrances were raised, held that on

B forbidding to deliver them, the latter

was not responsible for damages. Same

WN. ~

.oJ The master of a vessel is liable for levissima

culpa. Hennen vs. Munroe. 579

6 In contracts, whtth are beneficial to both parties,

the bailee is to take that care, which every

prudent man takes of his own goods. Nich-

ols vs, Ruland. 190

7 In an action on such a bailment, the f<lcts, which

excuse the failure to return, must be proved

by the bailee. Same case. id.

BARRATRY.

1 The presence of the owner is not conclusive

evidence of his assent to any act, which is

alleged to constitute barratry. .lIfillaudun

vs. New-Orleans Insurance Company. 602

'! When proof is given of an act which constitutes

barratry, the onus of establishing any filet

excusing it, is thrown on the insurer.-

Same case. id.

S Barratry cannot be committed by a master, who

has the equitable title of the vessel, Barry

vs. Louisiana lnsurasu:e Compcn», 630

t1 It is any kindof cheat or fraud committed by the
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master or mariners, to the prejudice of the

owner. .Millaudon vs, New-Orleans Insur

ance Company.

CONGRESS.

See TERRITORY.

soe

CONTRACT.

1 Wherever a contract be made, the performance

must be according to the laws where it is to

take place. Vidal vs. Thompson. 2~

2 A contract for the sale of a slave, must be redu-•ced to writing. Nichols vs. Roland. 190

3 But, if a slave be delivered on trial, parol evi-

dence may be received to shew under what

circumstances. Same case. id.

4 Threat of legal process is not such a violence

as will avoid a contract. Bradford's heirs

vs, Broicsi., 217

5 A party who has carried his pollicitation into ef-

fect, and delivered the thing, cannot object

that his offer was not accepted. Same case. id.

6 A building contract must be registered, according

to the provision of the act of 1817. Jen-

kins vs. Nelson:« syndics. 437

7 One is not bound by a notarial contract, which he

did not subscribe. Lombard vs. Guilliot 4·
w~ 4Y

3 Marriage contracts, not recorded under the act of

1813, do not affect third persons. Lafarge

vs. )\;lorgan.}- al, 462

9 Same point. De lrmas <\. wife vs. Hampton. 552

See ALIENATION-PRACTICE; 9-6L:RVANT, 2.
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10 Contracts, made in a foreign country, are govern

ed by the laws of that country, in expound-

ing them. Morris vs. Eves. 730

11 But the remedies by which they are enforced,

must pursue the forms, and be controled by

the regulations of the country in which suit

is brought. Same case. id.

12 Hence, a discharge in a sister state, which libe

rates the person of the debtor, but leaves the

contract in force, does not protect him from

imprisonment here. Same case. id,

13 The maxim. actor sequitur forum rei, is a part

of the public law, or law of nations. Same

WH. ~

CORPORATION.

1 Any inhabitant has the right to forbid the erec

tion of houses, or other edifices, on public

places. .lI1ayor,o/c. vs. Grinner, 62(1

tl And in a suit already commenced by the corpora

tion, he may intervene, and use his private

right to strengthen that of the public. Same

case. ea.

COSTS.

Costs are accessary to a judgment, and the jury can

not allow them to a defendant. against whom

a recovery is had. Walsh vs. Collins. 5!iP

CUMULATION.

See PRACTICE, 3.

VOl.. xr.
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DEED.

1 A parish jndge has no authority to receive the ac

knowlegement of one. Marie Louise vs.

Cauchoi«, 24~'

Q A private act does not become authentic, by being

recorded. Same case. {,7.

See FRAUD-HuSBAND & WIFE, 3-PARTITION.

DELIVERY.

To avail himself of a feigned delivery against a

previous real one, the party must strictly

bring himself within the law, which sanc-

tions the claim. Copelly vs. Duverges. 64]

t The mere execution of a notarial act of sale does

not dispense with the delivery. Same case. id,

DISTRIBUTION.

Property, within the state, must be distributed,

according to her laws, unless the court be

bound to give effect to any other. Bryan &

wife vs. Moore's heirs. 2{,

EVIDENCE.

If a party mistake his right, but offer evidence,

which clearly establishes it, and the opposite

party do not oppose its introduction, the er-

ror is cured. Bryan & wife vs, Moore's heirs. 1"d

'i! Experts cannot be appointed to value property,

nor is their report legal evidence. Millau-

don vs. New-Orleans Water Company. 27f,

;3 Parol evidence of the plaintiff's possession can

not be rejected on the ground that a survey

annexed to the record does not appear to be

made with the defendant's privity. Daigre

vs. Richard. 449
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The certificate of the recorder of mortgages is

prima facie evidence of the truth of what

it contains. Lafarge vs. Morgan & al,

.') It may be contradicted; but it is not sufficient

to shew that the recorder acted on irregular

evidence. Same case.

6 Proof that the defendant had a horse of the plain

tiffs' for sale, does not support a charge that

he purchased it, and is debtor of the price.

Johnson vs. Crocker.

7 The prohibition of receiving parol evidence

against or beyond the contract of an act, ex

tends only to parties. Third persons are

not affected thereby. Barry vs. Louisiana

Insurance Company.

g When a party, in the transaction, on which the

action is founded, has acted with the other,

as possessing a certain capacity, and ac

knowleged that in which he sues, this is

prima facie evidence of such a capacity.

Prevosty vs. Nichols.

~) And this circumstance throws the burden of the

proof on the party objecting. Same case.

10 Parol evidence may be received of the death of

a person where it does not appear any re

cord was made of it. Dufour vs, Delacroix.

t 1 When testimony is contradictory, it is the duty

of the court to reconcile it, if possible.

Dufour vs. Delacroix,

12 If the judge a quo tell the defendant he has no

need of introducing his evidence, as the

plaintiff's case is not proven, the supreme

741

462

id.

6 ' -, .

630

21

id.

718

719
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court will remand the case. Hcbcrtsini YS.

Lucas. 187

"

SeeADJUDICATION, 3-ApPEAL, 2, 3, 13 & 24-ATTACIIMENT,

I-BAIL, 1 & 2-·--BAILMENT, 7--·BARRATHY, 1 & 2··-

CONTRACT, 2 & 3-PRACTICE, 13-PRo~IISSORYNOTE,

'2-SALE, 5.

EXECUTION.

See ALIEN ATION.

EXECUTOR.

1 An executor cannot be allowed the f<'e pard

counsel to defend him, in a suit bro. ght by

the heir, after the expiration of the year, to

obtain a surrender of the property. Per-

rer vs. Bcfil, 234

'<! Nor for the fee paid III an action brought by the

heir, alleging fraud and afterwards discon-

tinued. Same casco ul:

Nor in a suit brought by the executor on an un

certain event, where it is not proven that he

exercised a sound discretion. Same case. id.

1- If one of the partners be executor, the firm

cannot purchase part ofthe estate. Harrod

0/at. vs. Norris' heirs. 29~

:. 'Whether the word executor, in an endorsement,

is to be considered as one of description

merely, or as indicating that the party acted

in right of the testator. Harrod 0/ at. VE.

PI1:r.!o/!. 5·t9
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FACTOR.

1 The liability of a factor who sells on credit, de

pends much on the prevailing custom.

Heano vs. Magre. 636

2 And of this the jury is the best judge. Same

poiiu; id.

FRAUD.

An act cannot be attacked as fraudulent. after the

the vendor has paid all his debts. Copelly

vs, Ducerges. 641

See ApPEAL, 4-BAILMENT, 3.

HEIR.

1 An heir, who has accepted, with the benefit of

an inventory, is entitled to the possession

and administration of the estate. [)l~four vs.

CamJmnc. 675

:2 If there be other heirs, their rights will be no-

ticed, when they appear. Same case. id.

See PARTITION.

HUSBAND AND WIFE.

A wife is not bound by a note, in which the name

of her husband is written above hers, when

her signature is denied and not proven.

Lombard vs. Guilliot ~ ·wife. 453

2 Nor hy a note executed jointly with him. Same

case. id.

"{ It is not necessary that her renunciation, at a

sale of her property, should be upon oath.

Same case. id,

Property acquired by her. for a valuable consi-
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deration, may be sold by him or her. De Jlr-

mas 0/ wife vs. Hampton. 55'!!

5 He may proceed without her to the partition of

the moveable property of a succession ac

crued to her. Westover 0/ al, vs, Aime &

wi~. 448

INJUNCTION.

When the law declares that the judgment of a

justice shall be executed, notwit.hstanding

the appeal, the execution of it cannot be

enjoined. State vs. Judge Pitot. 535

2 He who resorts to an extraordinary remedy, as

an injunction, &c. must, in case of failure,

compensate his adversary in damages.

Jackson vs, Larche. 284

:3 lIe may be decreed to do so, beyond the penal-

ty of the bond. Same case. id.

INSOLVENT.

A forced surrender cannot be ordered, unless

the party alleged to be insolvent, be made

a defendant. Weimprendcr's syndics vs.

Weimprender & al, 17

2 The act of 1817, does not deprive insolvents,

who have not a year's residence, of any

right which they had before. Shreve vs.

his creditors. 30

;) An insolvent ought not to cede the goods of ano-

ther, in his possession. Ritchie & at. syn-

dics vs. White &al, 23[;

-1 The vendor has a privilege on proceeds of the

goods in the vendee's possession, at the



time of the failure, and sold by the syn

dics. .Millaudon vs, New-Orleans Water

Company. 278

5 If the firm be insolvent, and two of the part-

ners owe it, their debt passes to its other

creditors. Ward vs, Brandt & al. syndics. 331

ti The other partners who are solvent, cannot be

paid until all the debts of the firm are satis-

fied. Same case. id.

7 A suit for a forced surrender is not a proceeding

m rem. Weimprender's synd'ics vs, Weim-

prender & al. 17

S A syndic cannot sue his co-syndics for funds of

the estate in the hands of the latter. Preual

vs, Moulon. 530

See LANDLORD, 4-PARTNER, 7 & 8.

,
I
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INSURANCE.

See BARRATRY.

JURY.

Ubjections to the legality of the venire are too late

after the verdict is recorded. Vidal vs.

Thompson. 25

See ApPEAL, 4, 5 & H-FACTOR, 2-PRACTICE, 4.

LAND.

An individual put in possession by the Spanish

government, under metes and bounds, of

a part of the king's land, acquired such a ti

tle, which, strengthened by long posses

sion, must prevail. Sanchez & wife vs. Gon-

roles. '1!O'7
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:2 The certificate of land commissioners does not

avail again~t individuals. Same case. ul .

3 The party from whom land is recovered, o\lght

to be charged for the use and occupation

from the day of legal demand. Walsh vs.

Collins. SSg

1 A just title is that which is of a nature to trans

fer the property. So, that, if it be not trans

ferred, it is owing to a want of right in the

grantor. Dufour vs, Camfranc. 675

5 A possessor in good faith, does not owe fruits,

till after a judicial demand. Same case. id,

i3 A purchaser at a sheriff's sale, by a defective

title, owes fruits from the judicial demand.

Same case. id.

See EVIDENCE, 3-5.

LANDLORD.

He has a privilege on all the goods in the store,

and he may follow them, if removed. Ritchie

& al, syndics vs. White & al. 23U

2 But he must urge his claim within a fortnight after

the removal. Same case. id

3 The exercise of this privilege, on the goods of a

third person, is clearly a proceeding in rem.

Same case. id.

4 The syndics of the lessee do not represent the

landlord ."0 as to avail themselves of this pri-

vilege. Same case. id,

LAWS

Which deprive men of their property, without their

cor.-ent, should he strictly pursued. Du-
fot!r V~. CUlIIjl·a71C. 607
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LOUISIANA,

'l'he state of, is on an equal footing with the original

states, and not hound by any condition subse

quent, annexed to her admission, State vs.

Orleans Navigation Company. 30:1

MIxon.

The child who has approved of the partition, since

he came of age, cannot maintain an action on

account of its illegality. Westovcr cy al, \'S •

.1illLe &. 7.i:{(e. 44(;

MORTGAGE.

See AasEKTEE, 3 &. 4-·-EvIDEKCE, 4 & 5---PARTNER, 9

PROMISSORY NOTE, ~3.

ORLEANS NAYHL\TIO~ COMPANY.

Their charter is not unconstitutional. State vs,

Orleans Navigation Company. :)09

n Nor affected by any act of congress. Saine case. ul.

PARISH JUDGE.

" pnrish judge charged with the settlement of au

estate, cannot receive a reward lor profes ..

-iional services rendered therein. Dureree«

vs. Vinot,

See DEED, I.

PARTITION.

If In-irs, in dividing the estate, execute a recipro ,

cal deed of sale, it will be considered as one

of partition. West01'cr cy al, VS. ,qi/f/e cy ·wife. 443

See HGSBAND & wnn: b····MINOR.

VOl" xr.
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iii.

The ,i/.;natnre of one bind. the firm, III utlairs

which are not privately his own. /lnwld

vs. Bureau. 21::;

() A partnership to do commission business, is not a

particular partnership. Ward vs. Brandt &

al. syndifs. 331

1 It is unnecessary that the firm should contain the

names of all the partners. Same case. id,

1 In an ordinary commercial partnership, the mem-

bers are bound in solido. Same case. id .

., Hence, they cannot receive what may individuallv

be due to them hy the firm, until the cornrnou

creditors be all paid, Same CClSf. id.

t) Private debts cannot be set off against a partner-

ship debt. Same case. id .

Dellt. not arising from a consignment may, in case

of insolvency, be proven against a comrnis-

"ion house. Same case. id,

n Persons, sending property to be sold on commis

sion, have no privilege as to the proceeds,

unless traced and identified in the insolvent's

hands. Same case.

:1 .1 mortgage executed by two members of a firm,

after the acting one had obtained a respite,

i" of nu avail. Same case. it!"

lOA partnership to carryon business as ironmon-

gel's, is not a special or corporate partner-

ship. Norris' heirs vs, Ogden's executors. 45",

11. In an ordinary partnership, dissolved by the

death of one of its members, his heirs have a

right to participate with the others in the

liquidation. Same case. id.
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l'~ It a suit be commenced by one ofthe firm, lor a

partnership debt, the others may intervene.

Same case.

J3 Jiliter, as to one having a joint interest with the

defendant. Same case. . irl.

Sec EXECUTOR, ,1----Il'isOLVENT, [j & fl.

POLLICITATIO\,.

See CONTRACT, 5.

PRACTICE.

Answers to interrogatories, must IJe taken to

gether, they cannot be divided. Bradfurd's

heirs vs, Broten, 217

2 The defendant cannot plead in bar that the plain

tiff brought a suit for the same cause ofaction,

which he dismissed. Jackson vs, Larche, '211·j

:3 Nor that other persons have sued him for the

same trespass, and that the suits must be

cumulated. Same case. iil.

,1 The court may permit counsel to reduce to torru

the answer of a jury, on an issue submitted,

and hand it to them for their consideration.

Same case. Ht.

ij Neither the petition nor the citation needs be in

the French language. Fleming vs. Conrad. 301

6 But copies must be served in that and the Eng-

lish languages. Same case, ,id.

7 If the return shew that copies of the petition and

citation, were served on the defendant, it wiM

be presumed they were so, as the law re-

quires. Same case. id

3 A judgment by default may be made final, even
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when the object of the suit is the recovery

of land. SO/I,e case.

:9 One who binds himself jointly and severally is a

principal j and cunnot avail himself of the

pleas which the law gives to a surety alone.

Etzberger vs. •Menard.

1U Pleadings should not be argumentative, uor Ioad

ed with extraneous matter. JYorris' heirs vs.

Ogden's executors. ,15[,

11 If a claim be made in one capacity and proven

in another, and no objection be made, jUllg

ment will be given on the merits. Flogny

vs • •Ldams, 547

! ~ The validity of the sentence of a court of corn

potent jurisdiction, cannot be inquired into

collaterally. DUJOUI' vs. Callifranc. 607

13 It is on a plea in bar, conclusive evidence, be-

tween the parties, or those claiming under

them. Same case. ul,

J4 The defendant cannot amend, hy withdrawing an

answer which contains an admission, and

pleading the general issue. Vavasseur vs,

Bayon. 639

I & Inconsistent pleas cannot be received. Same case. id.

16 Appearing, pleading and contesting the suit on

other ground, that'the want of a citation

cures the want of it. Weirnprender's synd'ics

vs, Weimpreruler 0/al, 17

See CORPURATION, 2-COSTS-LANDLORD, 8.

PRIVILEGE.

See ABSENTEE, 3 & 5--CONTRACT, 6, 8~' g••-lNsOLVENT, II·,

LANDLORD.
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PROMISSORY NOTE.

1 Notice of non-payment, must be given on the

day which follows the protest. Canonge vs,

Cauchoix, 45~

't A strict proof is required of the authority of a

third person to receive notice in behalf of

endorsee. Montillet VR. Duncan. 534

3 A note, the payment of which is secured by a

special mortgage, may be sued upon in the

ordinary way. Croghan vs. Conrad. Mj;;

See HFSBAND & WIFE, 1 & 5:?

SALE.

1 The assent ofthe vendee to an actofsale may be

proven by matter aliunde. Bradford'« heirs

vs, Brown,

o He cannot be disturbed on account of lesion, in

the sale by which his vendor acquired the

land. Same case.

:} The first sale is not therefore void. Same case

•-1 If the vendor wishes to avoid it, he must bring

suit. Same case,

!j Proof cannot be received of the insanity of a

vendor, whose interdiction was not provok

ed. Daunoy vs. etyma ,y al.

See ADJUDlCATION-AI.IE"IATION---SL \VE, Z.

21,

id.

id .

id .

SERVANT.

A cook hired for eighteen months, may be dis-

missed at any tunc. Bethmont vs. Davis, 19,-,

2 If the master was bound to pay his passage back

to France, his heir may receive the price

of the passage, though the cook died pending

a suit brought th~r('for. SIYme case, id.




