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CASES

ARGUED AND DETERMINED

IN THE

SUPREME COURT
OF THE

STATE OF LOUISIANA.

-
EASTERN DISTRICT, JUNE TERM, 1822,~

-
HUNTER'S SYNDICS vs, HUNTER .y J1L.

East'n District.
June, 11l22,

~

HUNTER'S
SYNDICS

ApPEAL from the court of the first district. HUNT~~ &A.I.._

M J d I' ' d h ,. f h Service of a
ATHEWS, • e I vere t e OpUllOn 0 t e judgment on the

I h' hI' iff I' th surety, whocourt. n this case, t e p ainti s calm e bound himself
, r d for the forth-

penalty of a bond entered into by the defen - coming of a

, h d' , b id if G H negro or hisants, Wit a con ition to e VOl ,I . . value, on the

H f h I' h ld h judgment, not-unter, one 0 t e ob Igors, s ou ave a withstanding a

. C' I' hi h h b d demand does notcertain negro m re ation to W IC t e on work a forfei-
• • ture of the pe-

was made) or his value forthcoming, to an- nalty, if the
• " negro be within

swer any Judgment WhICh might be rendered a reasonable

, h di , in u suit th d' time surrend10 t e istrict court, m a suit t en pen mg, ered,

which had been brought by Hunter's syndics VS.

Hunter Sr Marshal; wherein it was afterwards

..; Continued from last volume.
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mentioned III

be delivered

CASE~ IN THE SUPREME COURT

East'll Dist.Ict, decreed, that the negro Tom,
JUJU, 1322. c

~ the plaintiffs' petition, should
HUNTER'S over to said plaintiff

SYXDICS ).. L ~

HUNT~~ & AL. This j udgmcnt was rendered on the 7th of
November, 1821, and the evidence, in the pre

sent case, shews that a copy of it was served on

both the defendants, on the 17th of the same

month. It does not appear that the negro

was demanded from Hunter, or any other step

taken against him, except giving notice of the

judgment.
On notifying said judgment to Bennet, he

showed complete willingness to have it com

plied with; and the delay which succeeded

in delivering over the slave to the sheriff, in

discharge of the condition of the bond, seems

to have arisen more from the want of perse

verance in that affair, than from any want of

promptitude on the part of the defendants to

comply with the obligation.

'Vhen we add to this that no demand of the

slave was ever made on Hunter, who had him

in possession, it does appear to us that there

has not been such delay by the defendants, in

performing the condition of their bond, as to

cause them to have incurred its penalty.

There is something apparently anomalous
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in the jury havinz found a verdict of non-suit: Easr'n District.
e June 13~Z.

but as the judgment of the juJge a ']uo, is in ~

I . I id fl" f HUNTER'Saccorc ance WIt1 our I cas 0 t ie Justice 0 SYNDICS

I ~

t 1e case, HUNTER & AI..

It is therefore ordered, adjudged and de

creed, that said judgment be affirmed with

costs. Post, 5.

Hf!ffinan for the plaintiffs, Hennen for the

defendants.

.lE1YOR, 4·c. vs. HUNTER.

-,AI' PEAL from the court of the parish and If the son buy
a lot for the fa-

city of New-Orleans. ther, who after-
wards pays the
annual rent, the

:MATHEWR, J. delivered the OpInIOn of the consideration of
• • the sale, and

court. This is a suit in which the plaintiffs warrants the ti
tIe of the son's

claim from the defendant, an annual rent, as vendee, these
circumstances

sti pulated on the sale of certain lots, said to will not be con
clusive evidence

have been purchased by the latter from them, that the first
sale was au-

through the agency of his son, G. H. Hunter. thoriscd or rat-
• ified, if it be

The answer denies the authority of the pre- shewn that the
father ever re-

tended agent, and alleges that the purchase ~used to ratify
It.

thus made, was never ratified and confirmed by

the defendant, as principal.-Judgment was

rendered against him ill the court below, and

he appealed.

There is something apparently contradicto-
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East'n District. ry in the statement of facts. The parties ad-
June,1822. •
"""""" mit that G. H. Hunter bought the lots for

MAY~~~ &c. his father, and that the latter paid the rent for
HUNTER. one or two years; but they state further that

the father never did ratify the purchase thus
made by his son. These lots were afterwards
sold under the conditions, stipulated in the

purchase from the corporation, by G. H.
Hunter. to a third person; in which act of

sale, G. Hunter, the father, appears to war
rant the title of his son.

It is contended on the part of the plaintiffs,

that this statement of the case shews a full
acquiescence and tacit ratification of the pur
chase thus made for G. Hunter, sen., and
that he is consequently bound to take the bar

gain with all its burthens, and should be de
creed to pay the rent, as stipulated in the act

of sale. The ratification and acknowlege

ment of acts done by one person for another,

when the former has acted without previous

authority, when they are not express, on mere
legal presumptions, arising from the title, or

some act of the principal, relating to the busi

ness transacted in his name; but not amount

ing to an express ratification.

In the present case, perhaps the conduct of
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the defendant has been such as to authorise East"l District.
June, 1322.

this legal presumption of ratification of the ...,......-.v
contract. But opposed to this is the fact ad- MAY~:.' &c.

mitted, that he always refused to ratify the HUNTER.

purchase made by his son; which destroys

the presumption arising from the payment of
rent and assistance at the sale of the lots
made to Paulding, for stabit presumptio donee

conirarium. probetur, Sre. We are of opinion that

the parish court erred in condemning the ap-

pellant to pay the debt demanded by the ap-

pellees.

It is therefore ordered, adjudged and de
creed, that the judgment of said court be
annulled, avoided and reversed, and that
judgment be here entered for the defendant
and appellant, with costs in both courts.

Moreau and Hennen for the plaintiffs, Liver

more for the defendant.

-
HUNTER'S SYNDICS vs. HUNTER, ante 1.

MATHEWS, J. delivered the opinion of the
court. Having doubted the correctness of
our opinion, and the judgment heretofore ren

dered in this case. we granted a rehearing, at

Former judg
ment confirmed.
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East'n District. the request of the plaintiff, who is here appel
June, 1:322.
\.J"" --..... Ia 11 t.

HUNTI<:R'S The sole question in the cause is, whether
SY'VDICS

n 1'8. the bond, on which the action is founded, has
nUNTER.

been forfeited, so as to make the obligors lia-

ble for its penalty? The condition on which

the obligation was to have been avoided, is to

to have a certain negro (therein mentioned)

or his value forthcoming, to answer any judg

ment that might be rendered in a case then

pendiug in the district court, against one of

the obligors, and another person. The de

cree of the court ill that case was, that said
negro should be delivered to the appel

lants, who were plaintiffs in the former case,

as well as in this. They rely much for a

change of our judgment, on the 35th law of the

11th tit. Part. 5; in which it is clearly laid

down, that, where a man promises to give or

to do any thing, under a certain penalty, and

Oll a day fixed, the obligee has a right to claim

either the penalty or the specific performance

of the thing, at his option. 'When no day cer

tain is fixed, the obligor, should it be required

of him by the other party, at a proper time

and place, and he refuse, when it was in his

power to have fulfilled his promise: or if suf-
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Iicient time had elapsed for him to have per- East'n District.
June, 182:2.

formed it, had he so intended; from that time ""~

he will be bound to pay the penalty. It seems ~:~~~s

from this law, that a refusal to perform a pro- HU~s;ER.

mise, which has no time fixed for its fulfilment,

when there is a demand to that effect,or an un

reasonable delay in giving or doing the thing

stipulated, will work a forfeiture of the penal-

ty, under which such promise has been made.

The notice of the judgment was given to

both the obligors on the same day, viz. 17th

of November last. Bennet, from whom the

fulfilment of the condition of the bond was de

manded, did not refuse to comply; neither

does it appear that Hunter refused. 'Ve have
no doubt but that a tender or delivery of the

negro to the sheriff, in discharge of the first

judgment, if made in any reasonable time,

and before suit actually commenced on the

bond, would release the obligors. It does

not appear that any request was made on

Hunter to deliver the negro, or if it was, the

time is not shewn. Bennet, on receiving no

tice of the judgment, and being required to

cause a performance of the condition of his
bond, offered at once to comply; but seems,

on account of some cause not stated by the
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East'n District. witness, James, to have desired a little further
June, 1822.
~ time, which was not objected to. Before the

~~::~~s service of citation in this suit, the negro was

HU;~ER. placed in the possession of the sheriff, and in
the course of about eight or nine days from
the notice of judgment. Neither of the obli
gors refused to comply with their promise,

when required so to do; nor does the delay,

which intervened between notice of the judg

ment and the delivery of the negro to the
sheriff, appear to us, with all the circumstan
ces of the case, to have been unreasonable.
The reason of the law, which subjects pro
misors to the payment of the penalty under
which they bind themselves, is want of inten
tion to fulfil their engagements, evinced either

by express refusal or by lapse of time. Now,
in this case, the person on whom the demand
was made, so far from refusing, agreed imme

diately to do or cause to be done, that which
had been promised, Upon the whole, we are

of opinion that the former judgment of the
court ought not to be disturbed.

Hoffman for the plaintiffs, Hennen for the
defendant.
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CROGHAN vs. CONRAD.

ApPLICATION for a rehearing. 11 Martin, 555.

East'n District.
June, 18:L2.

~

CROGHAN
rs,

Denis, for the defendant. The court say CONRAD.

that the counsel for the defendant relied on Whether the
holder of a note,

Pothier on Mortgae:es, when, in fact, Pothier on secu!ed by a
~ special mort-

Mortrrae:es was not even cited; but Pothier on gage,havingob-
C' '- tained Judgment

Obligations was cited, but not exclusively reli- may levy It all
any other pro-

ed on. perry, than that
spr-r-ially mort-

But the defendant relied principally on the gaged?

art. 31, 453, of our Civil Code, which has been

overlooked by the court, and which says:

"The special mortgage compels the creditor
to come on and to cause to be sold the thing
which is thus mortgaged to him, before he

call come 011 the other' property of his debtor:
but that obligation is dispensed with, if it
has been stipulated that the general mortgage

should not derogate from the special, 1I0r the
special from the general."

In this case we see, by the act annexed to

the record, that the mortgage is only a spe

cial one. What will become of the above

article of our code, if the judgment, which this

court has rendered, is confirmed? An execu

tion must be issued in the ordinary way, and

VOL. XII. 2
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East'n Di-n ict, the law and the writ itself say, the moveable
June, IH"22.
~..--- effects Jl111!:it be seized first.
CROGHAN Yet under the article of our code, above

1'$,

COl',RAD. cited, I contracted that my land should be

seized first.

It is said the plaintiff can control the exe

cution OIl the ji. fa. ; but the sheriff must be

governed by the law, which imperatively

commands him to seize the moveable effects

first.

It is said if the plaintiff should have seized

other things than the land, agaillt-t the will of

the defendant, he can obtain an injunction;

but often times he cannot give security, and

in fifteen days, contrary to his contract and

contrary to the letter of our Civil Code, his

moveable property is sold.

~1ARTIX, J. deJivel'eu the opinion of the court.

The authority of Pothier must have the same

weight, whatever may be the volume of his

works, from which it is quoted.

It is true the Cicil Code requires the speci

al mortgagee to seize the property specially

mortgaged, before he resorts to allY other,

But when a creditor has its debt evidenced

by a Bote of hand, and to the principal obli

gation resulting therefrom, adds the accessory
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one of a special mortgage, he may, if he see F.ast'n Di,:\l:ict
.111"', I ...~Z.

fit, hnve an order of seizure, which must be .....,......~

directed agaiust the property specially mort- CltOt~~AN
J CONRAn,gagen.

Yet nothing prevents hi" furbearing to re

sort to his mortgage, and institute his action

upon the note. He may, says Feutcro and

the author of the Curia Pliillipica, after having

done so, abandon hi" suit, and put his mort

gage in force, and rice versa.

'Yhether, after bayiug had judgment on the

note, he mayor not levy it 011 allY property of

the defendant, or must first resort to that es

pecially mortgaged, is a question which we

will examine when complaint will be made

that it was erroneously determined in another

court. It does 1I0t appcar to us tbat there is

any necessity of grautillg a rehearing.

-
MJ1C1RTY V5. FOUCHER*.

ApPE~\L from the court of the parish and Digging a
canal and fel-

city of New-Orleans. ling trees are
not such acts

• • • of possession, as
The plaintiff states that he IS the owner, by may be tbe oasis
.• .• of the pres-

laicful title, of a plantation winch formerly be- cr iption of rhir-
_--- . ty years.

!e ThIS opinion was dclivr-re d in April last ; but a i cheui ing hnrl 1 12m III
~I

hcen granted, when the cases of' that term went to Jlleee.
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East'n District longed to the late J. B. C. Lebreton, which
June, 1322. ['. 1.1 . l' . I' .
~ extends so tar as to inc uue WIt IlIJ Its imits, a
MA(,;:~TY piece of land forty arpents in depth and ten
FOUCHER. arpents in width, beyond part of the defend-

ant's plantation; that he is likewise owner

of the said land by prescription, having occu
pied it by himself, or by those to whose title he

has succeeded, upwards of thirty years, animo

clominii ; nevertheless, the defendant, pre
tending to be the true owner of the said tract,

opposes him in the enjoyment thereof. He
concludes that he may be maintained in the

property and possession of said land, and the
defendant forever enjoined from disturbing
him therein.

The defendant pleaded the general issue,

and the prescriptions of ten, twenty and thirty

years.
There was judgment for the plaintiff, and

the defendant appealed.

The facts shewn by the evidence are-that,

before the year 1757, L. C. Lebreton was own

er of a plantation of thirty-two arpents of front

on the Mississippi, with the depth of forty,

about seven miles above the city of New-Or

leans. There existed thereon a saw mill
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near the lower boundary of said tract, or the East'n District.
June, W:L:2.

upper one of the next plantation, which was """'~

that of J. Belair, having eighteen arpents of 1\IAcl~~TY

front and eighty in depth. FOUCHER.

On the 6th of September, 1757, L. C. Le

breton obtained a grant of the whole depth

between a continuation of his side lines, as

far as another plantation, which he owned be

tween the cypress sw.amps of the river, and

those of the lake.

L. C. Lebreton's plantation is now that of

the plaintiff. J. Belair's is now owned, for the

greatest part by the defendant, aud the pre

mises in dispute are part of it.

In 1767, J. Belair died, and his plantation

was sold in two lots, one of ten arpeuts, imme

diately below Lebreton's plantation, and the

other of eight arpents, both with a depth of

eighty. A. & H. Belair bought the former aud
J. B. C. Lebreton, son of L. C. Lebreton, the

latter.

On the lIth of January, 1763, J. B. C. Le

breton, by a double exchange with De la Fre

niere and A. 8,- H. Belair, obtained the upper

lot of J. Belair's plantation in lieu of the low

er, which he had bought.

On the 10th of April. 1770, J. B. C. Lebre-
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East'n District. ton and his wile sold one-halfof this lot to Be-
June, la~';! • •
'-ollII'"',____._ lair. viz : ten arpeuts in front on the river, nn-

M"c,:~'rY mediately below L. C. Lehretou's plantation,

FOUCHER. with the depth of forty arpeuts.

J. B. C. Li-brr-ton died in the following year,

(1171) leaving a widow and several minor

children, one of whom was B. F. Lebreton.

L. C. Lebreton, the father of J. B. C. died on

the] Oth of J nne, ] 77G..

The property of the estate of J. B. C. Le

breton W::IS adjudged to lliR widow at its valu

ation, and was not sufficient to cover her

claims.

011 the 21st of J'anuary, 1781, the planta

tion first mcut ioned was adjudged to B. Ma

carty, the plaintifI"s grand-father, from WhOUl

it passed to the plaintiff by descent and

purchase.

The sale Was provoked by B. Macarty, sti

ling himself tutor and curator ad bona of the

persons and estates of the minors Lebretron,

SOliS of J. B. C. Lebreton, and the premises to

be sold, are described as the plantation left by

said Lebreton, and in the adjudication, as the

plantation of F. L. Lebreton. (This is evi

deutly a clerical error, F. L. Lebreton being

mentioned as present at the sale.) The ex

tent of the premises are not spoken of.
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On the 13th of January, 17B9, Villiers ob- East'n District.
• Jane, 1;;22.

tamed from Gov. Miro, a grant of twenty-six '-".~

arpents ill depth, beyond the plantation which MAC;'~~TY

he had Louzht on the 10th of April, 1770, FOllCHER.

from J. B. C. Lebreton.

And on the next Jay sold to B. F. Lebreton a

tract of seven arpents and three feet ill front,

with the depth of sixty-six: arpents, bounded

on the upper side by the plantation first men

tioned, as the property of L. C. Lebreton and

that of J. B. Macarty, the plaintiff's father,

son ofB. Macarty.

On the 15th of January, 1800, B. F. Lebre

ton having died insolvcut, the land, which

he had bought from Vilfiers, was sold at auc

tion, and purchased by the defendant: it is

described as having seven arpeuts in front

with the ordinary depth.

On the Il th of February, I GOb, D. Clarke

and J. Garrick, syndics of B. F. Lebreton's

creditors, declared before a notary public,

that there had been an error in the sale of

the 15th of Jalluary, 1800, in meutioniuz that

the land was sold with the ordinary dr-pth,

and that ill truth it was sold with the dr-pth

mentioned in the sale made by Villiers to their

insolvent, on the 14th ofJanuary, 1789,
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East'n District,
June, 18'22.

~~

MACARTY

vs.
FOUCHER.

CASE~ IN TfHE SUPREME COURT

B. Macarty, the plaintiff's grand-father,

does not appear to us to have purchased the

land in dispute, which was part of the land

which J. B. C. Lebreton acquired by a double

exchange, with La Freniere and Belair, and

which he retained, when he sold the same

land with the depth of forty arpents only to
Villiers, on the loth of April, 1770.

The tract, which was adjudged to the
plaintifl'ts grand-father, is described as a ri

pnrious estate, with several edifices, and a

sawing mill thereon, evidently that which was
left by L. C. Lebreton, a part of which de
scended to the children of J. B. C. Lebreton,

one of his sons, as representatives of their fa

ther, who in his life time had occupied it as a

tenant, and occasionally drawn timber for the

mill from the land, below that of his father's,

(that now in dispute) As the land that was

then sold made part of the estate of L. C. Le

breton,ofwhich the minor children of J. B.C.

Lebreton had only the portion which they

took, as representatives of their father, it

cannot be imagined that another tract (al

though contiguous) but which had immedi

ately descended to them from their father,

and which belonged wholly to them, was ex-
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pressly sold as part, or tacitly passed as an ac- East'n District.
June, 1822.

c{'ssory of the plantation of L. C. Lebreton, ~
their grand-f.'lther, which was the avowed !\JACARTY

"S

subject of the sale. FOUCHER.

Two tracts of laud, part of different estates,

and the property of different sets of heirs,

cannot easily be believed to have been sold

ill a lump for one parcel, so as to render it

impossible to ascertain what part of the whole

was to be accounted for to each set of heirs.

Neither can it be conceived how any part

of the land of J. B. C. Lebreton's estate, can

be passed as an accesiOiory, in thesaleof a tract.

of land part of the estate of L. C. Lebreton,

'Ve conclude that the plaintiff has shewn

no litteral title to the land in dispute.

A canal was dug, timber was felled, by the

plaintiff's grandfather and father, and by him

self; but acts like these, as we noticed in the

case of Prevost's heirs vs, Johnson et al., are

not sufficient to establish a title hy prescrip

tion; the digging of a canal is the work of a

short time, and is not a continued act of own

ership; the fellin~ of trees is considered a

mere trespass; the tracks of carts are only

evidence of trespasses of this kind. In the

present case, there is evidence of both plain,

VOL. xu. ~
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East'n District. tiff and defendant, and their predecessors, oc-
June, 18~2"~. . i . ~ I d i I' t:
'-""~ casiona Iy resornug to tile au in ( ISI)\)te lor

MAC;~::TY wood. Weare bound to say, that the plain

F'OUCHER. tiff cannot recover under the prescription,

longissimi temporis, nor under that of 10 and

20 years; for he bas no colour of title.

He has however shewn a possession by en

closure of a slip of land of ninety-two feet in

width, in its lower part, towards the sW<lmp,

at the place G H, in the plan cited; the lower

most enclosure of which runs on the outside

of the ditch, and reaches the lower line of the

plaiutiff's plantation, at tile point F. Of the

laud, within this enclosure, be has evidently

possession, and he appears to have had it up

wards of one year before the inceptiou of the

prescut suit: be must be maintained in this

legal possession against the defendant, unless

the latter can shew a title,

He contends that Governor Miro granted

to Villiers 011 the 13th of Jauuary, 1789,

twenty-six arpeuts in depth, or about two

thirds of the disputed land toward 10 the river ;

that Villiers sold it to B. F. Lebreton, with a

depth of sixty-six arpents, and that thus, on

the adjudication, the premises d isposed of,

were erroneously stated to be sold with the
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ordinary depth. i. e. 40 arpeuts only. The "'yn- East'n District.

dics about si . . June, W'22.
ICS about SIX yeal's afterwards ~ave lrim their '"""'~

declaration before a notary that this was 1>lACl':~tTY

done through a mistake, and the Iand was in- F01l'VHER

tended to be sold with the S:lITIP de-pth, as in

the sale from Viltiers to thei r insolvent, i. e. 66

arpents.

The adjudication. in which an e rr or is sta

ted to have been committed, was made by a

notary public, at the time acting as auctioneer,

ill consequPllce of a judicial decree, to which

we re parties, the willow of B. F. Lebreton,

the curator of his children by a first wife, that

of those of tile second wife, and the syndics of

his creditors. 'Ve cannot conceive how it can

be urged that a sale made with such formalities,

and in which so many different persons were

interested, and were made parties, was valid.

ly alte red (and made to convey what did not

pass by it, befo re the alteration) by the syn

dics of the c reditors. It is very clear that

the defendant did not, by the adjudication nor

the amendment, acqui re any right to the 26

arpents in depth, below the forty that appear

thereby t.o have been adjudged to him.

Being thus without a literal title, he can

not invoke any prescription, hut that longissi

mi temporis,
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East'n District.
June, 11122.

~

MAC'RTY
l'S,

FOUCHER.

CASES IN THE SUPREME COURT

As to the 26 arpents beyond the land de

scribed in the adjudication, he has no vendor

whose possession he might invoke. He does

not appear to have ever been on the disputed

land, before his purchase of that contiguous
thereto in ] 800.

His counsel, with the aid of that of the plain

tiff, have strenuously strove to shew us that

the titles, set up by the respective parties, are

unsupported by literal or parol evidence.
The plaintiff. however, by the removal of

his fences, has taken actual possession of a
narrow strip, to which that possession and
time have given him the lowest title that may
be had in land, the naked possession. This

scintilla juris enables him to prevail over the

defendant, who has not even a shadow of

right on this slip of land.

It is therefore ordered, adjudged and de

creed, that the judgment of the parish court

be annulled, avoided and reversed, and that

the plaintiff be maintain-d in his possession

of the triangular strip of land marked in the
plan, by the letters F G and H; and that the

defendant be ever enjoined from disturbing

him therein, and that the petition be dismissed

as to the remainder of the land. The costs to
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be paid in the court below by the defendant, East'n District.
.. J U1U' I n~'.!.

and in this by the plaintiff. See July term. ~~
MACARTY

Moreau and Mazureau for the plaintiff, Hen

nen, Livingston and Crymes for the defendant.

-
l'S.

FOUCHER.

H.IlRROD <Yo st.. vs. L.IlF.IlRGE.

ApPEAL from the court of the first district. A new trial
cannot be gl.an
ted because it

MARTIN, J. delivered the opinion of thf'do:s not ap-
ppar, H OIl \\ hat

court. The plaintiffs claim $2978 10 cents, the jury based
their virrlict. \'

the balance of an account annexed to the pe-, Conventional
mte rest ca uuot

tition. be p.ove u by
pawl.

The defendant pleaded the genf'ral iSSUf', An usage to
, charge mtvi est

and that instead of his being indebted to them, at ten pet cent.
- cannot be re-

as they allege, they owe him $2654 54 cents; ga.dr-t,
Non-s aVQ\V-

tor that they wrongfully shipped to Boston edly marl e to a
mel chant, for

fifty-one hhds. of suzar, on which they occa- the sole purpose
b of obtaming his

sioned him a lo-s to that amount. endrn sement, &
by this mea us

The plaintiffs had a verdict for 81.560, and his i espousibili-
ty, are as st-rct-

the-defendant prayed for a new trial, which Iy mercantile
paper as a bill

was refused-there was judgment accordinz of ,('xchang~,
. b which subjer ts

to the verdict, and he appealed. pattws th', cto
to mercantile
law.

Michel deposed, that, in 18] 9, he had the

superintendance of the defendant's plantation,
and, in December, sent fifty hhds. of sugar

therefrom to the plaintiffs: that there was a
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East'n District, necessity ofsendinr off so m:l!ly hhd». on ac-
Junr, I U'22. ~

___ count of the waut of room-moreover, the de-

H~RRO~ & AI" pouent was anxious of being, by this means,
'V.~.

LAFMtGE. reimbursed of a su.n of 81200, which he had,

in the defendant's absence, advanced for the

use of the plantation. The plaintiffs being

unable to se-ll the sugar in New-Orleans, it

beill~ of all inferior quality, shipped it to Bos

ton, in hopes of obtaining a better price.

The defendant returned on the last day of

the year. and was ill the city when the sugar

was shipped. had knowlego of the shipment,

and frequently expressed his satisfaction

thereat, particularly at the time that he and

the witness saw the ::jugar OIl the levee, about

to 111:' taken 011 board.

The witness received from the plaintiff." the

above sum of $ J200, ami it is in his knowlege

that they paid other sums to the defendant,

part of tile proceeds of the sugar.

The defendant's first note for $5000, given

for the purchase of the plantation, and endors

ed by the plaintiffs, was actually protested,

when the sugar was sent to them.

The fifty hhds. were not weighed at the

plantation, there being no scales there.

The rest of the crop was shipped to Phil a-
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......

delphia, hy arrangement between the defend- East'n District.
, June, \822.

ant and Morgan, Dorsey &Co. '-"~

The sugar sent to Boston, was shipped on HARR~~ & AL.

the recommendation of the witness, who LAFARGE.

thought that port the best market.

The witness heard the defendant say he

was to PflY a commission to the plaintiffs for

endorsing the notes he had given for the plan

tation. At the time of the defendant going to

New-York, a part of the price, which was to

be paid down, bping unpaid, the defendant

gave the witness a draft on New-York for it,

viz, $1800, and said the plaintiffs would en

dorse it, if necessary; the witness finding it so,

applied for and obtained their endorsement,

and paid 818 therefor, which 'the defendant

allowed him in his settlement.

On his cross-examination, the witness de

clared the plaintiffs required a letter from

him, before they would ship the sugar. He

firmly believes the sugar was not all shipped

when tbe defendant returned from New-York.

but he cannot positively swear it. He derives

his information of the defendant being to pay

the plaintiffs for their endorsement, from the

following circumstance: On his bf'ing about

to divide some of the notes given him by the
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East'n District. defendant, for the plantation, into smaller
J Utll', UJ:.!i.
~ notes, the latter asked whether the endorse-

HARROD & AI.. t 1.1 b di d wi h . Id!'s. men cou u not e ispense with, as It wou
LAFARGE. save some money. He did not understand

that any claim would be made by the defend

ant for the endorsement of the plaintiffs on

the d raft of 1/,] 300, and never knew it till he

saw the account presented by the defendant.

He contests this item. The defendant told

him his crop amounted to 200 hhds, sugar.

'Wyer deposed, that the plaintiffs made an

arrangement with his house for the shipment

of 176 hhds. sugar to BORton, on the 29th of

December, 1319. On the :~ I st, the first ad

vance of $4000 was made, and on the 6th of

Junuary, the balance, 8G998, was paid, being

six cents ppr pound on the shipments. It was

made to W. B. Swett &, Co., by the Mary

Ann, The advance was paid in bills on Bos

ton, at sixty Jays, uegociated through the

brunch bank of the U. States, at a discount of

three per ceut. The house of W. B. Swett &

Co. was at the time a respectable one, and

did extensive business, and the witness had

for several years before considerable dealings

with it. The witness at the time thought the

'Whole shipment belonged to the plaintiffs ; but
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was afterwards told by the defeudant that East'n District.
J7ULf, I !l'i\!.

some of his :mgur had bee II shipped to a friend ~.~

f he wi . B II )'1 HARRon & AL,o t e witness 11\ oston. e (J( not express ,"S.

d· bati f 1 hi LAFARGE,any Isappro ation 0 t ie S iprnent.

Hughes, a clerk of the plaintiffs, deposed

that he left the defendant's account at Fou

cher's counting house-that the next day the

defeudant called and expressed some dissa

tisfaction at the charge of commissions for en

dorsernent, observing that ifit was struck out

he would settle the amount. He 'made lIO ob

jection to the account of sales of the sugar.

There were 121 hhds. helonging to Holliday,

and 51 to the defendant in the sbi pmeut made

to Boston.

Clague says that he is established as a

mr-rchaut in Ne"-':>rleans, since IBt l , and he

considers two and a half p('r cent a fair com

mission for endorsing uotes , his hou ..e never

takes les-. He would make 110 difference as

to notes secured hy mortgage.

T~ ,e following documents came up with the

record :-

A letter of the defendant to th« pl-iintiffs,

ill which he a ckuowh-zed that they h:H1. -it
hi" request, ne(~otiatpd hi;; d rafts 01} N. '(ark,

for 'f!, 17,000, and had paid him the proceeds:

VOl", XIJ. 4
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East'n District. also, that they had endorsed his notes for the
June HJ22.
~~ payment of Mitchell's plantation for $108,500.

HARR~~ & AL. and an assurance that, as a mark of his grati-

LAFAIlGE. tude, the crop would be consigned to to them.

Albin Mitchel's letters to the plaintiffs, advis

ing the shipment of 51 hhds. of sugar, and

the accounts of sales and the account cur

rent between the parties.

It does not appear to us that the judge a guo

erred in refusing a new trial, on the ground

that it cannot be known," on what the jury
based their verdict, nor what part of the

plaintiffs' account has been allowed and what
part rejected." 'Ve think with the plain
tiffs' counsel, that it is neither necessary or

usual to designate in the verdict, the par

ticular items of an account,·which the jill')

think supported by the evidence; it suffices

that they ascertain the sum due.
'We think, with the defendant's counsel,

that a charge of interest at the rate of ten per

cent. can only be allowed while supported bj

written proof. Civ. Code, 408, art. 32. The

alleged usage of the merchants of paying
and demanding interest at that rate, cannot

be regarded; for it is contrary to an express

law.-Id. This principle was recognised by

this courtinDuplantiervs. st.Pe, 3Martin, 127.
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The jury might well on the testimony be- East'n Distrlcr.

ore ith 1 .. . 1 c. June, 111'Z2.fore t em, allow t ie commission claimed lor "-'"'.-"'-

endorsing the defendant's paper. They had H \RR~~ & AL.

evidence under his hand, that they had en- LAFAME.

dorsed to a very considerable amount-evi-

deuce of the usual rate of such a commis

sion-evidence of the defendant intending to

pay such a commission, and if the sole testimo-

ny ofthe witness deposing to this purpose is in-

sufficient, it was corroborated by a beginning

of proof in writing-his letters stating the

amount of his notes endorsed by the plaintiffs.

\Ve are of opinion that notes, avowedly

made to a merchant, for the sole purpose of

obtaining his endorsment and by this means

his responsi bility, are as strictly mercantile

paper as a bill of exchange, which subjects

parties thereto to mercantile law, and that in

this instance proof by a single witness was

admissible.

'Ve are of opinion, that there is no evi

dence of a legal engagement to consign the

defendant's crop to the plaintiffs; the let

ter appears to us to convey nothing more than

a declaration of the writer's intention-that

there is no consideration to support a contract;

the endorsement of the paper was a past
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East'n District transaction, which had the determinate corn
June IlJ~'2,

~ pensation which the plniutiff seeks in the pre-
HARROD & AI" • Th . . I

'I'S, sent SUIt. e consrgurnent Hi ex press y men-
LAFARGE. tioned as a mark of gratituJe; and gratitude

is essentially voluntary.

UpOIl the whole, we are of opinion that the

question was fairly before the jury, and the

c.ise supported by evi.lence of which they are

the best judges. They have reduced the

pl.riutirfs' demand to one half; a reduction

considera bly exceediug the commission char

ged 011 the crops. We cannot say that they

erreG-lIor that the case was such a one

ill which it was the duty of the court to in

terfere by granting a new trial.

It is therefore ordered, adjudged aud de

creed that the judgment be affirmed with

costs.

JJlorse for the plaintiffs, Denis for the de

fendant.

BLOSSM.1N vs. HlS CREDITORS.

All appeal ApPE\L from the court of the parish and city
{rom an orde , f N 0 I
refl,<jn~ to pe, - 0 e\\' - ,. eas.
mit the plct1T1 t ilf
to lila!\.. 'a vol U n-
tary surrender, PORTER, J. delivered the opullon of the
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court. The appeal is taken in this case from East'n Disn ict.
June, t:j~2.

an order of the parish court. refusing to p{'l'- ",,"-v~

mit the plaintiff to make a voluntary sur-render BWSSIII.\N
r.

of his property. The reason assigned by the HIS CREDITORS

judge for his decision, was that a forced sur- -----
will be dismiss

render had already been obtained by the de- ed, if the re-
cord she w that

feudants against the plaintiff. The correct- his credurns had
obtained au or-

ness of this opinion depends all the length to del' 10l a forced
surrr-ndr-r, II ith-

which these proceedings had been carried out she w iu.i how
• • •• taltJlL'yhc1dplO~

before this application was made, as they may cecrh-d thi-. pin.
\V h,· t is I r-Ia

have gone so far as to render it impossible t~d ill the opi
111011 of the Ju.ige

for the debtor to comply with the act, of a '1all cannot be
receiv- d as evi..

which he claims the benefit. deuce on the ap·
• peal.

Nothing in the record enables us to ascer-

tain this fact so indispensable to a correct un

derstanding of the case. The motion made

by counsel is to set aside the order and pl'O

ceedings had ill the case of Bickle Sr Runblett

vs. Blossman for a forced surrender. without

stating at what stage they had arrived; what is

related ill the opinion of the judge. it has al

ready been decided. cannot be noticed as evi

dence of the facts. 3 .Martin, ~1. 11, ibid.

45:1. \Vere we to receive it as such, a strong

case would be made against the plaintiff; for

the judge does not state that procedings on

the part of the creditors had been com-
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»s,

ApPEAL from the court of the first district.

East'n District. menced against him; but that a forced sur-
June, 1822. • d
"""~ render had been obtaine .
BLOSSMAN

It is therefore ordered, adj udged and de-
RIS CREDITORS

creed that the appeal be dismissed with costs.

Carleton for the plaintiff, Jl10rse for the de

fendants.

-
EV.,J.JY"S vs. RICHARDSON,

'I'he verdict
of a JUlY cannot
be dis.egarded,

on an appe a l, MATTHEWS, J. delivered the opinion of the
where it does

not appear evi- court. This is a suit brought to recover half
dently errone-
ous. the amount of profits on sales, of a certain

quantity of cotton, which the plaintiff alleges

in his petition, was shipped from New-Orleans

to Liverpool on the joint account and risque

of himself and the defendant, and there sold

by the latter for their common benefit. The

answer contains peremptory exceptions and.

the general issue. The cause was submitted to

a special. ill the court below, who return

ed a verdict for the defendant; and judgment

having been rendered thereon, the plaintiff

appealed.

It appears, from the record of the case, that
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the principal fact on which the plaintiff rests East'n District.
••• June, 13ti.

his claim, viz. the existence of the contract ~

by which he attempts to support a joint in- EV:s~S

terest with the defendant, in the cotton which RICHARDSON.

was shipped and sold, as alleged ill the peti-
tion, is negatived by the verdict of the jury.

If the ver~ict be not contrary to evidence, it

ought not to be disturbed. 'We have examin-

ed the testimony and do 1I0t believe the find-

ing of the jury to be contrary thereto. Be-

ing satisfied with the decision of the cause on

its merits, it is ullnecessal'Y to enquire into

the exceptions to the action.

It is therefore ordered, adjudged and de
creed, that the judgment of the district court

be affirmed with costs.

Duncan for the plaintiff, Eustis for the 0.('

fondant.

-
H~lRPER VS. DESTREH-1N.

ApPEAL from the court of the first district. When the
pl::l intiff'nocs not
make out n.is ti

PORTER, J. delivered the opinion of the tle, he ought to
be non-suited.

court. The plaintiff, in his own right, that of

his wife, and as guardian to certain minor chil

dren, residing in the state of Mississippi.
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Ea.!'n District. claims a slave in possession of the defendant,
Jun-, 1';-2'2.
~,____ The answer is a general denial. The evi-

II ":~~F.R deuce does not establish title to the pr0l'erty~

DESTHEHAN. and the petitioner cannot recover.

The jurlge a glw gal'e final judgment in fa

vour of the defendant. W·e think this a case

in which there should he one of non-suit. 7

JJlartill, 562,566. 9 ibid 268, 533.

. ..., ....

It is therefore ordered, adjudged and de

creed, that the jwlgment of the district court

be annulled. avoided and reversed, that there

be judgment for the defendant as ill case of a

non-suit, and that hI' pay the costs in the court

of the first instance, ami the plaintiff those

of appeal.

Christy for the plaintiff, Crymes for the de

feudaut,

-
H.fJ.}tN.1 vs. HLS CREDITORS.

The landlord APPEAL from the court of the parish and citv
has a p.Ivilege •
On the goods in of New-Orleans.
th.: store, and
fu mturr in the ..
hOI ;e, for his Scgh('n~ for the syndics. Ten creditors have
rent,

Hut h~ '~1Ust opposed the homologation of the tableau,
urge It within a •
fo ruinht fitter J. S::ltnut-I Packwood IS on the tableau for
th. It'IIlO\ at.

A judgment the amount of his claim; but he contends that
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he is entitled to a privilege, as his claim is for East'n District.
June, 1822.

the rent of the house in Bienville street, occu- ~

pied by Hanna up to his failure. The ques- HA:,;A
tion of privilege is submitted to the court. ~~~

2. Madame Pa pet is also on the tableau n.ot register:~
gives no pnVl-

and claims likewise a privilege-the debt lege.
. . .. . An attaching

proceeding from house rent; but It IS III eVI- creditor loses
• his lien, in case

deuce that Halma left her house, III Custom- of insolvency.
• • A plaintiff ae-

house street, fourteen months previous to his quires no lien,
• . •. by taking out a

failure , the syndics therefore mamtaiu that.s fa and coun
termanding its

this opposition ought to be dismissed. execution.
.• Nor hy taking it

3. The tutrrx of the hell'S of Peter V. Ogden, out and forbear
ing to take an

cla ims $ 630, for store rent. It is in evidence aluis, on lis re-
turn

that Hanna rented his store from P. V. Ogden, A decree that
• • a garnishee pay

but there IS no evidence as to what was due the plaintiff the
• . • funds of the de-

at hIS failure : M. Morgan deposing only what foudant, is tan-
tamount to a

he heard from P. V. O~den. The syndics judgment.
• A garnishee's

however admit from the books of Hanna, that admission of
• ploperty in his

seven mouths were due; but at the same tune hands, in his an
swers to inter (0-

they set forth from the same books a set-off gatories, is not a.
• •• voluntary con-

of 8253 48, for sundries furuished by Hanna fession of judg-

to P. V. Ogden during that period; whi~h me~~. judgment.
• • gtves a lien, not

leaves a balance HI favor of the heirs of p. V. on its being
. • docketed, but on

Ogden of $236 52; for which sum they have its b,'inl( legis-
•• •• tcred with the

no objection to hIS belllg placed on the tab- i ecorderofmorr;

1 "1 d' gages.eau as a pnVI ege creditor ; but they op- The certiJi-
•• ca te of the re-

pose any further claim of hIS. corder IIf mort-

VOl.. XI(. ,11
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East'n District. 4. B. Levy and Chs. Thomas, syndics, &c.
June, 1822.
~ claim $68 67t as ordinary creditors, and
H~~.NA $2225 costs, as a privileged debt, by virtue

HIS CREDITORS of a judgment of the city court of appeals.

----- The syndics contend, ] st, that the oponents
gages, is legal
evidence. ought to declare of what estate they are the

A creditor
may pursue his syndics; and 2dly, that a detailed statement of
remedy, till a
stay of proceed- the taxed costs must be produced. With
ings arrests him.

these observations the matter is submitted to

the court.
5. Kirk & Mercien claim $ 152 08, as ordin

ary creditors. The syndics do not contest
the claim, as it appears to them a just debt,
and they have no objection that it should be
admitted.

6. James Ronaldson claims a privilege for

the amount of the debt and costs. The debt
is placed on the tableau as an ordinary one;

the costs paid to the sheriff by the syndics.

Therefore, the only question to be decided
on this opposition, is whether the opponent is

entitled to a privilege. He grounds this claim
on his attachment, which was issued August

17th, 1820, the day previous to the stay of

proceedings. The counsel for the syndics
thinks it hardly necessary to refute the claim.

At all events, he refers the court to 2 Martin.
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89, and entertains no doubt but that this op- East'n District.
June, 1822.

position will be dismissed. ~

7. Gilbert E. Russell & Co. are placed on HANNA
VS.

the tableau as ordinary creditors. They IUS CRF,DITORS

claim a privilege grounded on a judgment,
which they obtained against Hanna in the

district court, and on a writ of fl. fa. issued

thereon. By the record of their suit, it ap-

pears that the judgment was rendered De-
cember 1st, 1819, but that no execution ever

issued, and that no other step was taken

thereon. The syndics contend that Hanna

was in failiug circumstances previous to the

date of saill judgment, and moreover, that the

mere judgment creates no lien on the proper-

ty, and consequently no privilege. The syn-

dics therefore maintain that this opposition

must be dismissed, reserving to explain here-

after, what is to be understood by failing cir
cumstances.

8. Lefort is likewise placed on the tableau

as an ordinary creditor. He claims a privi

lege grounded, both on a judgment which he

obtained in the district court and on a writ of

fl. fa. issued thereon.
The syndics deny the privilege, on the

ground that Hanna was already in failing cir-
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East'n District. cumstances at the time of, and previous to the
June, Ill';!:.!•
...,..~ date of the judgment, and that therefore, nei-

H~,~.NA ther the judgment nor the writ of fi. fa. could
lIJS CREDITORS work a lien on the insolvent's property to the

prejudice of his other creditors. They con

tend, that had even the fi. fa. ever worked a

lien, this lien was dissolved by the plaintiff's

staying the execution and stopping there the

proceedings. From the record, which is in

troduced in evidence, it appears that judg

ment was rendered April] 7th, ] 820; that a fi.
fa. was issued the same day; that the execu

tion was stayed by the plaintiff in the hand..
of the sheriff, who returned the writ April 7th,

1821, and that no other or further step was

since taken in the cause.

The syndics, therefore, maintain that this

opposition must likewise be dismissed. They

rely on the following authorities: Curia Philli

pica, lib. 2; Comercio terrestre, cap. ] 1; Falli-:

dos, P: 406.

" No. 1. Insolvent are those merchants,

brokers and bankers, or their agents, who

fail or break at the time of their payment,

credits or obligations and contracts."

"No.2. Hence it follows that those are in

solvent, who flee, or conceal their persons
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by retiring into churches or other places, al- East'n District.
June, 1822.

though they do not take away nor conceal """.----
any of their goods or books." H~~~A

" No.3. Hence it follows, likewise, that HIS CREDITOR~

those are insolvent who break or fail in

'their credits or obligations, for want of pro

perty, though they neither take away nor

conceal their property or persons; as also

those who cannot entirely pay all their
debts, and those who for their debts, are

executed in their property by their credi

tors."

The No.2 is explained by the 22d section

of the insolvent act of HH7,page 136, which
after having stated what persons shall be con

sidered, as fraudulent bankrupts, says:

" The same rule shall apply to any insolvent
debtor, who shall abscond or absent him
self from his usual place of residence, with
out leaving to his creditors any account of

his affairs, and without having previously

surrendered to them his property."

Nouveau Denisart, torn 8, pages 402 et 403,

'verba Foillae :-N0.4. Quoigue to defautdepaye

ment de quelques dettes, particulieres lie soit pas un

signe absolument certain defail/ite, neanmoins, lars

'1u'il est suivi du nonpayement des autres, dettes de
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East'n District. la rupture du commerce, de la discontinuation de
June, 1822. L' b . .
~ etat de anquier, ou autres circonstances, guz con-

H~:,NA. statent la faillite, alors La fail/ite est ouverte du jour

HIS CREDITORS gue le faiUi a commend de cesser ses payemens.

C'est d'apres ce principe gue les consuls de Paris

consultis en oertu d' un arret de la cour du 20 Jan

vier, 1755, sur l'ipogue a laquelle il fal/ait fixer

l'ipogue de la fail/ite du sieur Lay de Serisy, ont

donne leur avis, le 25 JJ!Jars suivant, assistis de

plusieurs banguiers et nigocians, en ces termes.

Estimons tous unanimement, gu' attendu la notorie

ti de la cessation du dit Lay de Serisy, des le 11

Juin, 174."5, et tout ce 'lui s'en est ensuivi, sans

gu'il paraisse les aroir repris, la faillite du Sieur

Lay de Serisy doit Uri riputee et declarie ouoerte

des Ie dit jour 11 Juin; 1745, date de La premiere

de nos sentences obtenues ontre lui, et 'lui a iti sui

vie de nombre d' autres sans interruption."

From these authorities it may be inferred

what is understood by failing circumstances.
I think it is a collection of uninterrupted cir
cumstances preceding the failure, such as do
leave no doubt, but that it must ensue; and

by the effect of which, the date of the failure
is traced back to the beginning of these cir
cumstances, or to the first obligation the in

solvent failed to discharge; or in other words;
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to the first protest or to the first judgment, East'n District,

h· h l ffi .. June, 1822.
W IC ie su ered to go against him. ~

The evidence on file in this case brings it HANNA
1.'s.

within each of the provisions of these authori- HIS CREDITORS

ties.

1. For ten or twelve months previous to his
failure, Hanna was greatly embarrassed and
his notes were frequently protested.

2. From the month of January, 1819, up to
his failure, that is, to the stay of proceedings,

eighteen law-suits were brought against him
by his creditors, all for money due, exclusive

of two more, viz: that of John Day vs. East

burne Sr Co. in which he was sued as garni
shee for money due by him to the defendants;
and that of Pierre Romain and others for the
forced surrender, on which the stay of pro

ceedings was granted, on the 18th of Au

gust, 1820.
3. In thirteen of those suits judgment was

rendered against Hanna; the first on the 7th
of April, 1819, and so on successively to the

20th June, 1820; in the other suits, writs of
attachment and sequestration were issued

nearly all in August, 1820.
4. On six of the above judgments, execu

tion issued. the first in August, 1819, and an
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East'n District. alias fl. fa. in November following; the other

~. executions issued all successively in the

H:,:'NA months of April, May, June and August, 1820.

HIS CREDITORS .5. LT nder these circumstances Hanna ab-

sented himself from this state, on the 23d of

July, 1820, without leaving to his creditors

any account of his affilirs, and without having

previously surrendered to them his property.

These united signs of an impending failure

followed by an actual one, evidently shew

that Hanna was in failing circumstances long

before the stay of proceedings, and that there

fore the date of his failure is to be traced

back to a time previous to the judgment of

Lefort; if we take for our guide the first judg

ment, it will ca rry us back to the 7th of April,

1819; if the first execution, to August or N0

veinber, of the same year; if the first protest,

this took place at least, in or about the month

of October of the same year.

It follows that the judgment obtained by

Lefort 011 the 17th of April, 1820, was render

ed, when, legally speaking, Hanna was in open

failure, and is therefore void as to the other

creditors, according to the provisions of the

17th section of the act of March 25, 1808.

2 ;Mol'tin's Di~est. 45.t. and the 2,Hh section

ofthe act of 1817, page 136.
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9. Moses Duffy is put on the tableau as an East'n District.
June, 1822.

ordinary creditor, for the full amount of his ""'~

claim, it being the same identical one, as that HAt~~A

of F. J. Sullivan of Philadelphia, whose agent HIS CREDITORS

he is; he maintains he is entitled to be paid
by privilege, on the ground that he obtained

three several judgments against the insolvent
in the district court; the two first on the 7th,
and the latter on the 20th of June, 1820, and

sued out executions thereon on those respec-
tive days.

The syndics resist the privilege for the fol
lowing reasons :-18t, That Hanna was al
ready in failing circumstances, when those
three judgments were rendered, and even be
fore; 2dl}', That supposing that the date of
the failure could only be reckoned from the

23~ of J uly, 1820, the day of his departure,
or even from the 18th of August following,
when the proceedings were stayed; yet the
dates of these three judgments fall within the
three months immediately preceding either of
those two epochs, and come therefore within

the provisions of the acts of 1808 and 1817,

just quoted. According to these provisions
the judgments, and of course the executions

issued thereon, are void and can bestow no

VOL. xu.
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East'n District. privilege to the prejudice of the mass of the
June,1822. .
'-""'~ creditors.
HA;'~A It may be contended, that neither of those

(lIS CREDITORS two acts apply to the case, as the one pro

vides for debtors in actual custody, and the

other for voluntary surrenders. To this I re

ply-1st, that this case, which was a forced

surrender, has since become a voluntary one,

having been consolidated with the latter,

which was brought afterwards by Hanna him

self; 2dly, that those provisions indiscrimi

nately apply to any case of insolvency; this

section of the act of 1B08, having been taken

by the supreme court as the basis of their de

dision in the case of Roussel vs. the syndics

of Dukeylus, 4, Mm·tin, 212, though Du

keylus' failure was a case of voluntary sur

render, and the act of 1817 was not yet en

acted. In this case a mortgage was avoided,

because it was made within three months of

the failure. No difference is made in either

of the acts between alienations of property,

mortgages or judgments, which are all de

clared void, if they have taken place within

the three months previous to the failure.

As to the other position I have taken, that

Hanna was in failing circumstances previous
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to the dates of those judgments, and that East'n District.
. .• June, 1822.

therefore the date of his failure IS, legally ~

speaking, anterior to the judgments them- H;;u
selves, I refer the court to what I have said HIS CRF.DrTORS

on this subject and to the authorities quoted

in support thereof, in the foregoing part of

the argument, relating to Lefort.

10. John Day is placed on the tableau for

the full amount of his claim, as an ordinary

creditor. But he pretends that he is entitled

to a privilege for the said amount, as well on

the immoveables and slaves as on the move

ables surrendered by the insolvent. This

pretention he rests on the following grounds:
1. That he obtained a judgment against

Hanna in the first district court, for the sum

of ,$2836 55.

2. That the said judgment was duly dock
etted, and afterwards, to wit: on the 7th of
June, 1820, duly recorded at the office of the

recorder of mortgages in the parish of Or

leans, and that in consequence of this dock

etting and recording, all the real property and

slaves belonging to Hanna, within this state,
were and are bound, and liable for the debt

for which the said judgment was obtained.

3. That afterwards, to wit: on the 8th day
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East'n District. of August, 1820, he caused a writ of alias fieri
June, 1822. ~

~ facias to be issued on the said judgment,
H~:'NA which writ was delivered to the sheriff on the

lU8 CREDITORS same day, 8th of August; and that thereby all

the personal property of Hanna was from that

time bound and liable for the satisfaction of
that judgment, into whose hands soever the

property might come.
The syndics resist the privilege, and the

better to establish their defence, they have
introduced the transcript of the record of the
cause in which the pretended judgment was
obtained. They ground their defence on the

following points :-

1. There is no judgment against Hanna.
2. If there be judgment against him, it is

void.

3. The docketting the judgment creates no
lien on the real property and slaves of the
debtor.

4. There is no evidence that the judgment

was recorded with the register of mortgages,

and should it appear that it was recorded, it

does not, nor ever did affect Hanna's real pro
perty or slaves.

5. The writ of alias fieri facias issued and
delivered to the sheriff on the 8th of August.

~ .
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1820, neither did nor could create a lien F:ast'n District.

h
June, 1822.

on the personal property of Hanna, to t e ~

prejudice of the mass of his creditors. H~:NA

1st point, There is no judgment against HIS CREDITOR~

Hanna.

From the record on file, it appears that this

suit was instituted against James Eastburne

& Co., and that Hanna was made garnishee;

that judgment was rendered against the de

fendants, and that the garnishee was thereby
ordered to pay over to the plaintiff the amount
acknowleged to have been attached in his
hands, in part satisfaction of this judgment.

The words of this judgment are plain; it
goes against the defendants in favor of the
plaintiff and goes no further. This court is
certainly not prepared to construe it into a

judgment against Hanna; nor is there any
provision in our laws, under which such judg
ment could have been rendered. The act of
March 20th, ] 8 I I, 1 Martin's Digest, 518 to

522, is the only one which provides for gar
nishees, and the 3d section of it points out the

sole instance in which judgment may be ren
dered against them. Now, the case of Hanna
did not come within the provisions of this

section ; for the record shews that he had
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East'n District. neither neglected nor refused to answer the
June, 1822. • • d d I . b I
~ interrogatories, propoun e to urn y t re
H~:'NA plaintiff: Nor can the latter shelter himself

HIS CREDITORS under the 5th section to maintain that his

judgment goes against Hanna; this section

allows in no case judgment against the gar
nishee personally, but merely provides that

after judgment has been obtained against the
defendant, the goods, chattels, &c. which
shall be made to appear in the possession of
the garnishee, shall be adjudged accord

ingly, and shall be subject to execution.
What else then is thereby provided, but that
if there be judgment against the defendant,
his goods, chattels, &·c. in the hands of the

garnishee, shall be adjudged and held sub

ject to the execution on said judgment.
This is far from authorising a judgment

against the garnishee personally; nor did

the district court fall into the error of render

ing any against Hanna in this instance; it is

merely an order directed to him, as it would

be to the sheriff, or any other depositary, to
pay over to the plaintiff the amount attached

in his hands, in part satisfaction of the judg
ment against the defendant. No sum is spe

cified against Hanna, which would have been
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indispensable in a judgment. I therefore East'n District.

. . I here i . h' June, 1322.maintain t rat t ere IS none agamst im, nor ~

was there any occasion for one; for as I shall HA:S~A

soon observe no part of the snm attached in HIS CR£DITORS

his hands, was yet due at the time the judg-

ment was rendered.

2d point. If there be judgment against

Hanna, it is void.

1st. At the time it was rendered, Hanna

was already in failing circumstances; he was

greatly embarrassed in his affairs, and had,

since two months and upwards, his notes fre

quently protested; three judgments had al

ready been rendered against him; three oth

ers followed immediately, and six more at

short intervals, whilst the protests were con

tinuing, and the embarrassment increasing

till they ended in the actual failure. These
facts appear from the evidence in the cause;

for the inference therefrom to be drawn, the

syndics rely 011 the following authorities: Cu

ria Phillipica, lib. 2, Comercio terrestre, cop. 11,

Fallidos, p, 406. No.1, .llfo. 2 and J'o. 3. JYou

veau Diuiscrt, tom. 3, pages 40:3 et 402 vei'bu
Faillite.

The No.2" Fullulos, Curia Pliillipic«, is ex

plained by the 22<1 section of the insolvent
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Easr'n District. act of 1817, page 136. From these authori-
June, 1822. •• • c. d hat i d db
~ ties, It may be inrerre ,w at IS un erstoo y

H~~.NA failing circumstances. I think it is a collec-
HIS CREDl1'ORS tion of uninterrupted circumstances prece

ding the failure, such as to leave no doubt but

that it must ensue; and by the effect of
which, the date of the failure is traced back
to the beginning of these circumstances, or to

the first obligation the insolvent failed to dis

charge; or in other words, to the first pro
test, or to the first judgment which he suffer
ed to go against him.

The evidence on file, in this case, brings it
within each of the provisions of these author
ities. It is true that Hanna had not yet, pre
vious to the judgment, left the state of Louis

iana, but it is in evidence by the depositions
of two or more of the witnesses, that for two

months and more previous to the 14th of De

cember, 1319, he was daily protested.
2dly. Under these circumstances, Hanna

confessed this judgment before the maturity

of the debt. He owed nothing to Day, the
plaintiff; James Eastburne & Co., the defen
dants, were his creditors. By the attach

ment DflY became subrogated to their rights
against Hanna; but this could not place him

on a better footing than they were themselves,
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We find that the sum, which he acknowleges East'n District.
June, 1822.

to owe Eastburne, was payable in several in- ~

stalments, whereof the first would be due on HAT~NA

or about the first of March, 1820, when sixty HIS ('REDITOR~

days more were to be allowed for its pay-

ment; so that in fact it became due but on or

about the first of May, and so on with the

other instalments successively, up to the 27th

of September, 1820, including always the

sixty days.

On this confession of Hanna, has the judg
ment been rendered on the 24th of Decem

ber, 1819. This fact, though denied by John

Day, does no less appear on the face of the
record of his suit, which is on file in this

cause. Could it avail Day, and consequently

James Eastburne & Co. to the prejud ice of the
mass of Hanna's creditors, this would amount

to nothing less than indirectly granting the

latter a privilege, which they would have

been denied, had they sued Hanna in their

own name j for I see no difference in the con

templation of the failure between a confession

of judgment made by the debtor before the

debt falls due, with the view to give one cre

ditor an undue preference over the others,

and the discharge of a debt nor yet payable.

VOl,. xrr, 7
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East'n District. when the debtor has not wherewith to pay de
June, 13ZZ.
""'~ mands which falls daily due. The law repro-
HA:':~A bates and avoids both; for the former posi-

HIS CREDITORS tion, I refer the court to the two insolvent

statutes of March 25, 1808, 2 JJJartin's Digest
115;J, and of 1817, 21th section, page 136. For

the latter position to the opinion of the su

preme court in the case of ROllssel vs. the syn

dics of Dukeyllls, 4 JJlartin, 240 and 2!lI.

It may be contended that neither of those

two insolvent statutes apply to the case, as

the one provides for debtors in actual custo

dy, and the other for voluntary surrenders.
To this I reply-first, that this case, which
was a forced surrender, has since become a

voluntary one; having been consolidated with

the latter, which was brought afterwards by

Hanna himself; secondly, that those provi

sious indiscriminately apply to any case of

insolvency. No difference is made in either

of the acts between alienations of property,

mortgages or judgments, which are all de

clared void, if they have taken place within
the three months previous to the failure.

3d point. The docketting the judgment cre

ates no lien on the real property and slaves of

the debtor.
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It is true that by the 13th section of the sta- East'n District.
June, 1822.

tute of 1805, 2 Martin's Digest, 164, it is pro- ~

vided that the dockettiug of a judgment shall H~:~A

bind the real property and slaves of the per- HIS CREDITORi'

son against whom such judgment has been

rendered; but I contend that this provision

has been repealed by the Civil Code, which

enacts, page 454 art. ]4, that judicial mortga-

ges cannot operate against a third person, ex-

cept from the day of their being recorded in

the office of the register of mortgages; and

by the 7th section of the act of March 26th.

1813, 1 Martin's Digest, 702.

But it has been erroneously asserted that

the syndics do but represent Hanna himself,

and that his property cannot be considered as

having passed into the hands of third pur

chasers.

The contrary doctrine, on which we rely,
is grounded on the well known principle that

the cession or surrender does not transfer the

property of the insolvent's estate to his credi

tors, but that their syndics take possession

thereof in the same manner as does the she

I'iff, when he seizes the defendant's property

on a writ of execution, and that therefore, the

creditors, by their syndics, preserve all their
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East'll District. exceptions against any claim of privilege by
June, 18:!2•
....,...~ mortgage or otherwise, just as would a third
HANNA purchaser. This doctrine is explained in the

tIS.

HIBCREDIToRS first volume of the Nouveau Denisart, verba

.lJbandonnement.

4th point. There is no evidence that the

judgment was recorded with the register of

mortgages; and should it appear that it was

recorded, it does not, nor ever did affect

Hanna's real property or slaves.
The only evidence that has been introdu

ced of the recording of the judgment with the

register of mortgages, is a certificate of the

said register, delivered on the 2:-Jd of Novem
ber, 1821, and which has been filed by the

opponent on the 22d of December following.

From the inspection of this document, the

court will perceive that it must be disregarded

and can by no means be admitted as evidence

in the cause. It is a general rule that a copy

authenticated by a person appointed for that

purpose is good evidence of the contents of

the original. But where the officer is not in

trusted to make out a copy, and has no more

authority than any common person, the copy

must be proved in the strict and regular mode.

Phillips' Evidence, 292. This rule applies to
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the recorder of mortgages, as to any other East'n District.
June, 1B22.

public officer; when he certifies the contents '-1'.---'"

of his own records, his certificate may be good IL~.:'NA

evidence; but not so when he certifies that HIS CREDITORS

which must appear from other records than

his. Now, here he certifies that in a certain

cause, depending in the district court, judg-

ment has been rendered. It will certainly

not be contended that the register of mortga-

ges is the proper officer entrusted to certify
the judgments of that court. On this point,

he has no more authority than any co~mon

person, and his certificate therefore, as far as
this, must be disregarded. Were his evi-

dence admissible on this point, it should be

given on oath; [ maintain however that it is

altogether inadmissible, as the judgments of a

court of justice can only be certified by its
clerk and under its seal.

The recorder, after having thus certified
that such a judgment has been rendered, and

after having further certified its contents, goes

on and equally certifies that the above jutlg

ment has been registered. Now, if the first
part of the certificate be void, it must be con

sidered as being neither written nor introdu

ced; and hence it follows that the latter part
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"East'n District. certifies nothing as it relates to a judgment,

~. which is not mentioned. Besides, I maintain

HANNA that no certificate of this kind can be admit-vs.

HIS CREIlI'rORS ted to proye the recording of a judgment. A

copy duly authenticated or certified by the

register of mortgages under his hand and seal

must be produced, of that part of his records,

which contains the said registering. This he

is authorised to certify but nothing else; his

authority goes no farther.

I conclude that there is no evidence of the

recording of any judgment against Hanna.

Should the court however be of opinion that

the judgment was recorded on the 7th of June

1820, as it is contended by the opponent, J
would then further maintain that this record

ing could not affect the real property or slaves

of Hanna, but only those of the defendants,

and this for the following reasons:

1. This judgment is not rendered against

Hanna, as it has already been observed, but

against the defendants.

2. This registering, if it could affect Han

na's property, was void from the beginning

because it created a mortgage on the insol

vent's property within the three months of

failure.
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5th point. The writ of alias fl. fa. issued and East'n Distriet.
June 1822.

delivered to the sheriff on the Bth of August, ~.
1820, neither did nor could create a lien on HA:':~A

the personal property of Hanna, to the preju- HIS (:HEDI'rOR~

dice of the mass of his creditors.

The first writ of execution, or fi fa., was
issued in May, 1820, but on this the opponent

does not rely; he is aware that it could not
avail him. Scarcely were two of the instal
ments due, when the writ issued, the balance

was not yet payable; and, notwithstanding,
the whole was included in the execution;

this, however, was stayed by the plaintiff, in
the hands of the sheriff, as it appears from
his return on record, and could therefore cre
ate no lien, nor does the opponent claim any
under this first writ. But he asserts that by

delivering, on the Bth of August, 11:120, the se
cond writ of aliasft. fa., to the sheriff, all the
personal property of Hanna became bound
and liable for the satisfaction of this writ; and

that by the seizure made afterwards by the
sheriff, by virtue of said writ, of Hanna's said

personal property, he the opponent obtained
a lien and privilege on the same for the

amount due 011 his judgment.
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East'n District. This lien, this privilege the syndics resist,
June,1322. .' •
~ relymg on the following grounds:-
H~:'NA 1. The judgment, as it stands, is against

HIS CREDITORS the defendants, not against Hanna, and con-

sequently no writ could issue against his per
sonal property.

2, Admitting, for the sake of argument,
that the judgment goes against Hanna, and

that the execution thereon was rightfully issu

ed on the 8th of August, 1820; yet the syn
dics maintain that the statute of 1805, provi
ding that the delivery of such a' writ to the
sheriff, shall bind the personal property of
the person against whom it is directed, and

the Spanish law assuring to the seizing credi

tor a privilege on the property seized in exe
cution, are both limited by th'e insolvent laws,

They do by no means extend to cases of in

solvency, which are governed by far different

rules. Roussel vs. Dukeylus' syndz'cs, 4 Martin,
238.

Besides a simple reference to the dates will

make it appear how groundless are the pre
tentions of the opponent. He tells us that
the writ was issued on the 8th of August, and
that the seizure took place afterwards, Now,

it is in evidence, that Hanna left the state on
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the 23d of July, and that the stay of proceed- East'n District.
June, llJ2:!.

ings was issued on the 18th of August. I "",,~

have shewn, by positive law, that this de par- H~,:N.~

ture of Hanna opened the failure, and that it HIS CRErmOR<

is at least to this epoch that it must be traced.

Therefore. in such a state of things, 110 lien,

no privilege. could accrue to the prejudice of

Hanna's creditors.

Were it possible that grounds so strong

should be overlooked, one still stronger re

mams. Bloomfield, one of the witnesses, de

post's, that Hanna's embarrassments were

daily increasing; that for some weeks previ

ous to the failure, he was kept lip by the oppo

nent, 011 paying one hundred dollars a week;

that the deponent, who was Hanna's agent,

since his departure, filHling it impracticable

to make up this weekly sum, requested the

agents of the opponent to take possession of

the store, which they did by sendillg the

sheriff who made the seizure. Hence, is it

not clear that the writ was issued, and that

the seizure took place at the instigation of the

dr-btor, who being about to fail (were even

any other epoch of the failure than the' f"ta.Y of

pi'oceedillgs disregarded) did openly collude

VOL. XJT. 8
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East'n District. with one of his creditors to give him an undue
Jun. , 11>'.!-;.!.
~ preference over the others?

HANNA

HIS CR~~ITORS Tflorkman, for Day, one of the opposing ere-

ditor~ awl appellant. The appellant obtain

ed j ud gmellt against East btlme, and against

B. Hanna, as a garuishee in that suit, ill the

first district court.

That judgment was docketted on the 14th

December, 1819.

It was registered at the mortgage office,

'HhJunc 1820.

A writ of .ft. fa. issued thereupon, 22d May,

lH20.

A stay of execution having been grantf'd to

Hauua, an alias writ of .ft. fa. was issued 8th

August, 1820.

By virtue of this last writ, the sheriff seiz

ed and took possession of the gooos of Han

11a, on the day it issued, And on the 18th of

the same month and year, while the sheriff

was in pos ..ession of those goods, a petition,

for a forced surrender, was presented by some

of Hanna's creditors, and an order for a gen

eral meeting of the creditors, aud a stay of

proceedings was obtained,

From these facts, I contend that the judg

ment obtained against B. Hanna as garnishee.
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gives to the plaintiff and appellant a lien on EaEt'n District,
~ June, IB2:2.

all Hanna's real property and slaves, from the ~

d f h d I . fl' d . HANNAate 0 t e oc {CUllig 0 t iat JU gment, OlZ : ':8:
the IHh Decem bel', I aJ 9. This property is HlSCHEDlTORS

now subject to the same claims and privilege::.

as if it had remained in the possession of

Hanna. It did 1I0t cease to be Hanna's till it

was sold by hi" sYllllies. They held it mere-

ly as his representatives. They cannot be

considered as third parties, If they were so

considered, they would not be bound by this

judgment against Hanna, nor by any other

judgment that could have been obtained

against him. They might deny the debt, and

drive the plaintiff to a new suit ;-a conse-

quence absurd in itself and contrary to all

the known provisions, and invariable prac-

tice of our insolvent laws.

Even in the hands of third possessors, this

judgment would bind Hanna's real property,

from the date of the registry. The counsel's

remarks on the certificate of the register of

mortgages, are refuted by an inspection of

that document itself. It proves the registry

indisputably. ] )lfartin's Digest, 161-

It is also clear that the movea ble property

of Hanna was bound by the writ of fl. fa. at
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East'n District. least from the Bth August, 1820 (the date of
June I! ,,'t.
~ the second writ of execution) if not from the

H'NNA 22 of May preceding, 2 Jl;lartin"s Diecst l68n b ~ ,

HIS CREDITORS and 9 Martin, 585.

In opposition to this claim, it is said, first,

that there is no judgment against B. Hanna.

The record of the original suit against East

burne shews that the judgment, or order of

the court is as precise, positive, and formal

against Hanna, for the amount which he de

clared he owed to the defendant, as against

that defendant himself, for the whole amount

of the debt. It is difficult to conceive how any

judgment could be given against a garnishee,

in a more regular and legal manner than that

rendered in this case against Hanna.

2. It is further said that no execution can

be issued against the garnishee's property.

Then the whole proceedings of attachment

would be a mere mockery of justice. If you

can not make the garnishee pay what he ac

knowlezes he owes to your debtor, it is

quite idle to attach that debt in his hands.

But our law is not so vain and nugatory.

The legislature has provided by the 3d and

8th sections of the act of 18 J J, I Mart. Dig.

.'520, 522, that execution shall issue against
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the garnishee. The Spanish law had the East'n District,
,. JI!1I",18'2'2,

same prOVISIOn. Execution might be had ~

against moveable property, against immove- H~.:'NA

able property, and against debts, rights or ac- HIS CREDITORS

tions. Part. 2, 27, 3. And when the execu-

tion was directed against the debts due to the

defendant, the debtors were cited, as if the

execution was against them; and proceedings

might be taken against those debtors to compel

them to pay what they ow ed to the defend-

ant, if the defendant himself did not pay.

Febrero, p. 2, c. 2. 110. 170.

As our law now stands, no other mode of

judicial compulsion could be adopted ill our

case but that by the writ of fl. fa. of which we

have availed ourselves. The writ of distrin

gas, which it is pretended would have been

the proper one, is applicable Oldy to compel

the performance of any specific act. other than

the payment of monE'Y, 2 JUart. Dig, 17 L In

the attachment laws which our assembly pro

bably had in view, when our attachment sta

tutes were passed, the writ offi.fa, against the

garnishee iF allowed. 8elgeant's .lit, Laws, 206.

3. It is also objected that this judgment bas

been obtai lied hy collusion with Hauua, to the

injury of his other creditors. The ,'ery reverse

is abundantly proved. It appears from the
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East'n District. record, that the 2"aruisllf'e Hauna took time to
June, lUi;;!. C

"-""'"'.~ amend his answer to the interrogatories, and

n'NNA that in his ameudrd answer he extends the
I'S.

HISCRhDITORS pe riods for the payment of the slims due by

him to the defendant. It will also be seen that

the first writ of execution :lgainsthim was stay

ed for some mouths, to give him time to make

grndllnl payments, to continue his business

aud satis(v all bis creditors. The whole

of this hm,i'tf'ss was manifestly transacted

with good flith, lenity and indulgence 011 the

part of the plaintiff-and with lair and honest

intentions 011 the part of the gal'llisbee.

·1. Tile jlldglllPtJt, it is further urged, was

obtained ag:tilli't Hauua, when he was ill fail

iug circul11stances-proximo it gucbra-about

to fail. The evidence to shew that he was

ill such circumstances is extremely vague aud

unsntisfactory. It amounts to no more than

this, that he frr-quently neglected or refused

to pay his debts. The same thillg might be

proved every day agaiflst some of our opulent

citizeus-s-men who hold lar'ge and valuable

proi,er!y, tell times more than sufficient to pay

all thei r debts, but who seldom or never do P;)Y

any of them, till compelled by judicial pro

cess. Far be it from me to cast auy reproach
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upon these worthy persons. Perhaps they Rast'n District.
June 1i:l'.!2.

deem it safest to have the payment of their ~

debts made matter of record: or may be they H\~~A

are moved by the laudable desi re of main- IIIS CREDITORI'

taining our useful profession in profitable

practice-of keqling the learned judges in

full study and occu pation, and making their

fellow citizens constantly know and feel the

full value of the administration of justice.

Whethel' Hanna was or was not in failing

circumstances is quite immaterial. The judg

ment agaillst him bas been declared valid.

Had he rnnde a payment on that judgment, at

any time before his actual failure, it would

have been likewise valid, and of course not

subject to repetition by the syndics. Such a

payment would have been at least equal to

any bona fide payment he could make iu the

ord inary course of business.

To maintain that the lien secured to us by

our writ of fieri facias, could be defeated by

the subsequent petition of the creditors of

our debtor, is to maintain that the law may be

set aside or rendered nugatory by the mere

act of individuals who migbt he interested to

oppos~ its execution. The decision of thi-
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Easr'n District. court, to which I have already referred, sets
June, 18'2'2. • ,
\"I'~ this point at rest.

IL~~.NA Independently of all these reasons, the
HIS CREDl'l'ORS dates of the transactions referred to, would

be sufficient to defeat the pretence set up in

opposition to our claim. Our judgment was

obtained more than eight months previous to

the forced surrender, And our statutes spe

cify three months previous to the failure, as

the extent of the period during which deeds

or judgments given by the insolvent, may be

set aside.

MARTIX, J. delivered the 0plllIOn of the

court. This case comes before us on the ap

peal of John Day from the decision of the

judge a guo in dismissing his opposition to the

homologation of the tableau of distribution,

made by syndics. As by his opposition this

creditor contests the claims of the other credi

tors, it becomes necessary to examine them all.

I. The parish court was certainly correct

in allowing Packwood. the insolvent's laud

lord a privill:'ge on the g:oods, which the lat

ter had seized to secure the rent due. Ci»,
Corle, 4118, ort, 74.

2. Madame Papet's claim W(1S rightfully

repelled, as she suffered more than a fortnight
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(the legal time) to elapse, after the furniture East'n Disn ict,
June, W'22.

was removed from her house. id. '-"'~

HANNA3. Ogden's heirs were properly allowed a IS.

"1 1." h dsv i I' . HIS CREnIT()R~prJVl ege lor t e goo s, III t ieir store OCCUpl- .

ed by the insolvent, at the time of his failure.

4. Levy and Thomas were justly placed as

ordinary creditors for the amount of the judg

ment. and as privileged ones for the costs, as

their judgment was not registered. ] Martin's

Digest, 702.

5. Kirk 8,' Meres-in's claim does not appeal'

to have been contested.

6. The attachment sued out by Ronaldson

cannot avail him. 'Ve think with the su

perior of the late territory, that an attach

ment gives no lien in case of the defendant's

failure. Marl' vs. Lartigue, 2 Martin, 89.

7. The judge a guo was correct in conclud

ing that the judgment of Gilbert Russel & Co.

not having been registered, did not give them

a privilege.

S. He did not err in denying a privilege to

Lefort, who, in this respect, was in the same

situation as the preceding creditor. The fi.fa.
did not place Lefort in a better situation; for

having countermanded the execution of it,

and having forbore on its return to keep it

VOL. xu, !l
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East'n Dlstlict. alive by issuing an alias, he cannot claim any
June, 1822. d .
.....,.....~ a vantage under It.

HANNA 9. Duffv's situation does not materially dif-
1'$. J

IUS CREDITORS fer from that of Lefort. The only difference

is that the former did not countermand the

execution of his fl. fas. But they were neither
executed nor followed up by alias'.

10. Day's claim is resisted on the ground
that there is no judgment against Hanna, and

if there be it is void, and that the docketing
of the judgment creates no lien; that it was
not recorded, and if it was it creates no lien:
neither does thefi.ja.

I. It is true there was no original suit insti

tuted by Day against Hanna; but in a suit

brought by the former against Eeastburn &- al.

the latter was summoned and interrogated as

a garnishee, and on his oath admitted he ow

ed a certain sum to the defendants, which
on the plaintiff recovering judgment he, Han
na, was directed to pay, as part of the sum

recovered from the original defendants. Now

a garnishee is a party to a suit: when he ad
mits or it is proved, contradictorily with

him, that he owes or has effects belonging to
the said defendant, and when he is by the

court directed to pay, the judgment is as com-
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plete against him as against the said defen- Eastn District.

d T
if June, 18:2:2.

ant. here cannot be any doubt that, I he ~
be ordered topay what he does not owe, he II~:'NA.

may appeal. HlA CREDrTOR~

II. Hanna did not confess judgment. A

confession of judgment is essentially a volun

tary act. He did what he was compelled to

do, and his compliance with the law, in de

claring the truth, granted nothing which it
was in his power to have withholden.

He had not at the time failed. Now, if'his

creditors considered it needless to apply for

a suspension of legal proceedings against him,

such proceedings might well, be continued
or commenced against him; and if, before

the suspension, they matured into ajudgment.

we do not see that the creditor can be de

prived of the legal consequences of his dili

gence.

Ill. 'Ve think that the recording, not the

docketing of the judgment, creates the lien.

IV. It is certainly true that the contents of
an act, in the possession of an officer, while
it exists, cannot be proven otherwise than by

the production of the original, or his giving a

copy of it. He cannot attest its contents or-
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East'n District. ally, nor by his certificate. A recorder of
June, 1822.
~ mortgages, who has recorded a judgment can-

H'v~.NA not certify its contents, nor perhaps its exist-
HIS CREDITORS ence; but he may certify that there is no re-

cord of any judgment or mortgage. Indeed,

that is the way in which notaries now ascer

tain the absence of liens; and when the re

corder certifies that there is no lien but such

and such mortgages, he by a negative pregnant,

certifies that such mortgages are registered in

his books. He might transcribe all the entries

in his book against the property of an in

dividual, and attest that this is all that is

against him; but the practice, which is sanc

tioned by long usage, is to certify that such

and such mortgages are registered. We think

this suffices without giving a formal trans

cript of the entries on his books, which could

not be more satisfactory. We conclude that

the certificate of the recorder of mortgages,

shews, in this case, that Day's judgment was

recorded.

The effect of the registry of a judg-ment

against a garnishee, who is decreed to pay a

sum of money, must have the like consequen~

ces as that of a judgment against a party cal

led on to warrant or defend.
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The registry, ill this case, took place

fore allY stay of proceedings granted.

be- East'n District.
June, lUi:.!.
....,..--~

HANNA

V. Le!!es vi!!ilantibus, nondormientibus sennunt. 1'8
~ ~ HIS CREDITORS

The creditors of the insolvent, who laid by,

and forbore to exercise their respective rights

iudividually or collectively, cannot defeat tile

right of him who, while legal proceedings

were unstayed, began and continued his, un

aided by the common debtor.

It appears to us the parish judge erred in

refusing the opposition of this creditor.

It is therefore ordered, adjudged, and de

creed, that the judgment of the parish court,

as far as it relates to the creditors, Packwood,

Papet, Ogden's heirs, Levy & Thomas, Kirk

& Mecein, Ronaldson, Gilbert Russell Sc Co.,

Lefort, and Dutfy. be affirmed; but as far as it

relates to the opposition of John Day, be an

nulled, avoided, and reversed; and this court

proceediug to render such a judgment, as

might herein to have been given in the parish

court,

It is ordered, adjudged and decreed, that

John Day be placed on the tableau of distri

bution for the amount of his judgment against

the insolvent, as a privileged creditor on the
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East'n Disttict.land and slaves, from the 7th of June, 1820;
June, 1822. I c. I I'A
~ on the persona estate rrom t re Ut 1 ot ugust,

HANNA following; and that the syndics and appellees
VB.

IlIS CREDITORS pay costs on this application in both courts.

-
POWERS vs, FOUCHER.

He who af- ApPEAL from the court of the parish ami
~I firms must prove

,lOB J3/ unless the plea city of New-Orleans.
-~ involves a ne-

gative.

Incase pre- PORTER, J. delivered the OpInIOn of the
scription is

pleaded to a court. This action was commenced to ob
right of passagE',

the pluty tain and secure the enjoyment of a servitude.
against whom it ~

is offered, must which the petitioner avers he is entitled to,
give evidence of
those acts.which on a canal cut through land of the defendants.
will take his
case out ofit. The title and incidents, connected with it, are

Pal ticulai ly

ifhis title com- minutely detailed in the petition. In the yearmenced so far
back as the year 1750, one Claude Dubreuil, sen. was own
1772, and there
isno evidence ofer of a tract of land on the other side of the
his having en-

joyed the servi- river, situated about three miles from the city.
tude claimed. ,

Desirous of procuring an easy communication

with lands which he owned in the rear of this

tract, he appropriated an arpent front for that

purpose, and cut a canal through it, which he

connected with a bayou, the waters of which

fall into lake Barataria. The land he afterwards

sold to his son; but, in the act of sale, he re

served the arpent front, by forty in depth. In
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the year 1772, we find, after several sales, East'n District.
June, 182~.

Francois Bouligny had become the owner of ~

the plantation which Dubreuil, sen. had for- PO::~RS
ld I d f I I FOtlCHliR.merly so to lis son, an also 0 t ie ot ier ar-

pent through which the canal was dug; the

heirs of Dubreuil, who now owned the land in

the rear, having consented he should become

so, on certain conditions. These conditions

not being complied with, the heirs enter-

ed into a compromise, by which they agreed

to receive a certain sum in money for the re

linquishment of their right to the arpent front;

but, with the express reservation, that they,

as well as their representatives, should be al-

lowed a free passage through the canal, and

on both its banks, whenever they might find it

convenient to go to their lands of Barataria;

and the servitude should likewise be enjoyed

by any person or persons to whom they should

happen to sell the said lands. It is this con-

tract that has given rise to the suit now be-

fore us. The plaintiff, hy various mesne con

veyances, from the heirs of Dubreuil, is the

owner of one of those tracts of land at Barata-

ria, and claims the servitude. The defendant

holds the plautation once owned by Bouligny,
and refuses it.
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Eastn Disrnct.
June, 1:'J'22.

...,.-..",-
PO\VEHS

rs.
FOUCHER.
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The appellant has called in warranty, An

toine Foucher, sen. who appeared and vouch

ed the syndics of Degruys, who in turn have

cited the heirs of Bouligny.

The heirs of Bouligny appeared, and plead

ed that they were called too late, as the trial

had been already gone into; that Degruys

had bought the land with a knowlege of the

incumbrances. and under an express stipula

tion that he took it with its servitudes. They

further denied the right set up by the plaintiff,

and if it ('\'('1' existed and averred it had been

lost hy prescription.
We have formed an opinion on the last ex

ception, which renders it unnecessary to exa

mine any other point in the cause.

Servitudes, such as that claimed here. were

prescribed against. previous to the enactment

of the Civil Code, by lion-user, for twenty

years. Part. 3, 31, 16.

In this case, the plea offered as an excep

tion, necessarily implies that the plaintiff. for

twenty years, had not used the canal, on which

he now claims the right of passage-and a

question, by no means free from difficulty. is

presented for decision. It is to ascertain on



OF THE STATE OF LOUISIANA.

whom the burthen of proof is thrown of the East'n District.
June, lH':!2.

fact necessary to maintain this exception. .....,..~
~rh I I' I h I ffi POWRRSe genera ru e IS, t rat e w 10 a rms "s,

should prove. Part. 3. tit. 14, lib. 1. Phillips' Fnucuan,

Evidence, ed. 1820, 149. 9 Martin, 48. Ei incum-

hit probatio gui dicit non qui negat. Digest, l. 22,

tit. 3, l.2. But to this there is the well known

exception, that where the affirmative iuvol ves

a negative, the burthen of proof is thrown 011

the opposite party, because a lwgative cannot

be proved, Part. 3, tit. 1J, t. 2. 2 Gal/ison,

500. 11 Martin, 6. 9 Martin, 48.

In the case now before us, we find the de

fendant averring that the plaintitfhas forfeited

his right by non usage : he would therefore

at first appear to come within the rule which

requires the party who alleges to support his

allegation by proof But, when we attempt to

apply the doctrine to a servitude such as this.

we find ourselves at once within the exception

just stated. The defendant cannot make the

proof; it involves a complete negative.

Hence, we are reduced to adopt one or

other of the following alternatives: either we

must say that the forfeiture. given hy law, on

neglecting to use servitudes like this, call, in

no instance, be successfully urged by the par-

VOL. XII. 10
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East'n District. ty, where land is burthened with them; or we
June, 1822.
~ must refuse our assent to that doctrine which

PO~~~RS requires him to prove it. For, if we insist on
FOUCHFR. his furnishing evidence of what his adversary

did not do, it is the same thing as if we said

he shall not have the right to oppose prescrip

tion, though the law expressly confers it on

him.

W e must giye the law effect, if it be possible

to do so, and there is no other way to accom

plish this, but by requiring the plaintiff to fur

nish evidence of a fact, which if it did take

place must be within his knowledge, and

which of course he can easily prove. In the

cases of Deleryvs. Mornet, II Martin, 4, and that

of Nichols vs. Roland, ibid, 190, we held that

the burthen of prooflies on the party who has

to support his case by proof of a fact of which

he is supposed to be cognisant.

This point of prescription was not argued

by the counsel for the defendant, it has been

most elaborately discussed by that of the

plaintiff, and the industry and research of the

gentleman, has brought before the court one

case (we can find no other) in which it was

held by one of the parliaments in France, that

where two communities clairned a right of



OF THE STATE OF LOUISIANA.

servitude, the party who opposed to the other East'n District,
June, 1822

the plea of non-usage, should be held to prove ~
it. It is to be regretted that the report of the PO:;s~RS

decision is not so full as could be wished.- FOUCHER,

As stated in .JJ!lerlin's repertoire dejurisprudence,

vol. 12, 588, 589, it certainly supports the

doctrine for which the plaintiff contends.-
But it is not of binding authority here, and tho'
entitled to great respect, we cannot, where
our opinion of the law is so directly opposite,

yield our assent to the principles established
by it.

As the title of the plaintiff therefore com
menced so far back as the year 1772. And
there is no evidence before the court of his
having enjoyed this servitude for twenty
years after, we must hold that it is forfeited

by non-usage.

It is therefore ordered, adjudged and de
creed, that the judgment of the parish court
be annulled, avoided and reversed, and there
be judgment for the defendant with cost in

both courts.

Moreau for the plaintiff. Grymes for the de
fendant.
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.MORGJJ.N vs. ROBINSON.

ApPEAL from the court of the first district.

East'n District.
June, 1822.
'-4'"~

MOR(~~N

1'S.

ROBIl" SON. MATTHEWS, J. delivered the opinion of the

If the vendor court." This is a redhibitory action brought.
be. a 1 a nsient

]1( SOIl, au-l to rescind a contract ofsale of certain slaves
with- 11a \\ s from

tho state, imme- described in the plaintiff's petition. Fraud
d ia tely alter the

sale, the ."eode,e is also alleged against the seller. The de
may bring his

a,ctioJ1 fo- re scis, fend ant pleaded prescription to the suit and
S10n, after the

return of the the zeueral issue. Judzrnent was given for
vendor-though b b

more than the him in the court below on his first plea and
tim« of p. escrip- '

tion Ius elapsed the plaintiff appealed.
SInce the sale.

In support of thisjudgment the appellee re

lies on the limitation provided against this

species of action by the Civil Code, 3.58, art.

75, wherein it is declared in positive terms,

that whether the object of the suit be to can..

eel the contract, 01' to have the price reduced,

it ought to be instituted within six months

from the date of the sale at the farthest, or

from the time that the defects or vices have

been discovered; provided, that in this latter

case not more than one year has ela peed from

the time of sale, and after that term the buyer

shall not be admitted to said action.

It is shewn by the evidence in the cause

.. Martin, J did not sit in this case, haviol1; considered the questirr

iri-u«; 11p'lTin, at (l tinlf' when he had a dr-ep intr-resr in it.
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that this suit was not commenced within the F.ast"n District.
June, 18'220

year from the date of the sale: but to obviate "" ___

the bar to his action, as established by law, MO~:'N

the plaintiff proves the absence of the defend- ROBINSON,

ant from the jurisdictional limits of the state

for about eight months of the full year, which

commenced with the sale, and expend a little

more than one month previous to the institu-

tion of this suit.

He relies principally on the maxim, "contra

non valentem agere, non currit prescriptio:" as

adopted and recognized by the Spanish law,

and being an axiom or first priuci pIe ofnatu

ral law and justice, and therefore applicable

to every system ofjurisprudence, wherein the

contrary is not expressly established by legis

lative power. III this view of the subject we

agree with the counsel of the plaintiff, and,

notwithstanding the express terms of limita

tion in our code, it is thought, that they ought

not to be interpreted as to conflict with this

universal maxim of justice. The time pre

scribed by law for commencing a redhibitory

action, is six months from the date of the sale,

or six months from the discovery of the de

fects and recovery of the things sold. In the

present case, it is shewn that the defendant
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East'n District. was within the jurisdiction of the state only
June, 182'2. I.' • • •
.....,.....~ IOUI' months, during the whole year of limita-
JHO~,~AN tion, and consequently that two months re

ROBINSON. mained for the plaintiff' to bring himself within

either hypothesis of the law. 'Ve are there
fore of opinion that the district court erred in

sustaiuing the plea of prescription. The de
fendant was held to bail on an affidavit made

in pursuance of the act of the legislative coun
cil, in 1a05. An express amount of damages
is sworn to, and the affidavit appears to us to
be in conformity with the law above cited;
and consequeutly we are of opinion that the
judge a quo erred also in discharging the bail.

It is therefore ordered, adjudged and de

creed, that the judgment of the district court

be avoided, reversed and annulled, and that
the bail bond be restored to its full force, Sic.
And it is further ordered, adjudged and de
creed, that this cause be remanded to said
district court to be there tried on its merits;

as in the opinion of this court, sufficient mat
ter does not appeal' on the record on which to

decide the cause finally, among other deficien

cies, there is no evidence to shew the com

parative value of the slaves complained of in
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'V8.

ROBIl'iSON.

this suit, with many others bought at the same Ea~t'n District.
June, 1822.

time and in the same lot. ~

MORGAl'f

Hennen, for the plaintiff, and Grymes, for the
defendant.

DENIS vs. VEAZEY.

ApPEAL from the court of the parish and An obligor 0'"an appeal hand,
city of New-Orleans. is not cntit:ed.tothe plea 01 dis-

• • cusslon,
MATTHEWS,J. delivered the OpInIOn of the The surety. on
.. an appeal bond,

court. This an action brought on an appeal which is not sue-
. . . cessfully prose-

bond, In which the plaintiff sues as attorney cured, cannot
• • contest the

for the heirs of Tagan, and prays Judgment claim of the
. .. plaintiff, Iiqui-

against the defendant, as surety In said bond, dated by the
. judgment, un-

for the amount of a Judgment and costs ren-Iessonasugges-
• • • tion of collusion

dered In the parish court agamst one Dela- and fraud.
chaux, from which he appealed, and died be-
fore any decision was made on the appeal.

His heirs were cited to prosecute said appeal
and having declined so to do, the present suit
was instituted as above stated, and judgment

given in the court below in favor of the plain-
tiffs from which the defendant appealed. He
resists the payment of the sum adjudged a-
gainst him on several grounds. 1. The want

of authority in the attorney to sue, in the case

in which the first judgment was obtained, and

also in this. 2. He claims a division of thf"
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Easr'n District. debt as being only a joint obligation with
June, IK-tL
.....,...~ Dehchaux, the principal debtor. Lastly, he

D~:.IS insists on the benefit of any error that might
VEAZEY. be shewn in the judgment against said Dela

chaux. at the suit of the present plaintiffs and

appellees.

In support of the first ground ofdefence, much

reliance seems to be placed on a decision

of this court as reported in 10 Martin, 16, in

the case of Harrod Stal. vs. Norris' heirs, in which

it was declared that a person appointed by the

court of probates to represent absent heirs in

the probate proceeding relative to an estate,

could not be considered as representing their

interests beyond the purposes for which the

appointment was made. In the present case,

the letters from the heirs of Tagan to the at

torney, who commenced suit for them, ratify

aud confirm all the steps taken by him in the

original action, and preclude the necessity of

inquiring into his powers, as derived from the

court of probates; but were it nece"sary to

investigate the subject, it is believed that it

could be easily shewn that the powers accord

ed to the attorney in this case differ wid ply

from those granted in the case cited. Here

he receives authority from the only tribunal

capable of granting it, to sue for and recover
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the money belonging to absent heirs for the East'n District.
June, l~>l~4

purpose of having it deposited in the treasury ',J/I'"' <--.-
of the state, as required by law; we are there- J)~;IS

fore, of opinion that the attorney shews suffi- VEAZEY.

cient authority to prosecute these actions.

'Ve are also clearly of opinion, that from

the nature of this obligation, the appellant is

not entitled to division or discussion. In all

judicial bonds or oblizntions, the surety has

not the privilege of claiming a discusion ofhis

principal's property. See Civil Code, 4:34,

art. 29.

When one person becomes surety for

another, that the latter will do a certain

thing, or pay a certain sum of money. the sure

ty is bound to the full extent of his principal,

having the benefit of discusion as provided for

by law in ordinary cases; but ill judicial ob

ligations. as this benefit is denied him, such

obligations necessarily become joint and se

veral, and neither admit of discussion nor di-

VISIOn.

The last defence of the appellant seems to

us 10 have been settled, ill refusing the appli

cation, heretofore made in this court, on his

pal·t to prosecute thr- appeal t(/I' his princ-ipal

ill the appeal boud, after the heirs of the latter

VOL. XII. 11
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By the abandonment of the appeal on the

part of Delachaux and his heirs, the appeal
boud was forfeited, and the measure ofdama

ges to which the surety was subjected, is as
certained by the original judgment and costs,
which he has no right to inquire into, unless
on a suggestion and proof of fraud and com

bination to cheat him, between the parties
to the suit, in which he has bound him
self as surety on the appeal: as nothing of
this sort is shewn in the present case, we
conclude that the judgment of the judge a quo

ought to be affirmed with costs.

rs,
VEAZEY.

East'n District. had refused to proceed, and after the appeal
June, HJ~2.

""~ had been dismissed.
DENIS

Denis for the plaintiff, Conrad for the de
fendant.

-
FLOGNY VS. IIJ1TCH <Y J1L.

ApPEAl, from the court of the fourth dis-A demand 01

d debt, due by
the wife, may trict.
be made on her.

PORTER, J. delivered the opmlon of the

court. This action was commenced on a note

made by Pamela Hatch, before her marriage

with Sylvanus Hatch, and is brought against
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husband and wife, and Meriam, who was se- East'n District.
June, 1322.

curity. The signature of the parties, to the """~

obligation, is proved, and the existence of the FL~,~:NY

debt established beyond dou bt. A question, HATCH & AT"

as it respects costs, was agitated on the trial,

and is the only one which the counsel for the

appellant has thought necessary to discuss be-

fore us. He contends that a demand on the
wife for payment, is not sufficient that it should

also be made on the husband.

The act on this subject, 2 Martz"n's Dz"gest,
196, provides that an amicable demand shall

be made on the person of the debtor, either

verbally or in writing. The only enquiry then,

in the case before us, is who was debtor

husband or wife? The law has furnished the

answer-husbands are not responsible for the

debts of their wives, contracted before mar

riage, nor wives for those of their husbands;

each must be acquitted out of their own per

sonal and individual effi:>cts. Civil Code, 336,

art. 65. The plaintiff has, therefore, strictly

and literally complied with the requisitions

of the statute, and we do not see any thing in
the circumstance of its being necessary to cite
the husband, to aid the wife in defending the

suit, that at all affects the regularity of the

proceedings,



East'n District.
June, 13:2i.

"-""~

FLOGNY

1.'8.

HATCH & AL.

CASES IN THE SUPREME COURT

But we are of opinion that the jlld~e of the

district court erred in giving judgment against

Sylvanus Hatch, as it is neither alleged nor

proved that he bound himself to pay the debt,

and we have already seen it must be satisfied

out ofthe wife's effects. Civil Code, loco citato.

As it respects Pamela, and the other defend

ant Meriam, we discover no error in the deci

SIOn.

It is therefore ordered, adjudged and de

creed. that the judgment of the district court

be annulled, avoided and reversed; that the

plaintiff do recover, of Pamela Hatch. and N.

Meriam, defendants, the sum of$934 50 cents,

with interest from the judicial demand, and

the costs in both courts-and it is further or

dered, that execution shall not issue against

the said N. Meriam until the property of the

principal. Pamela Hatch, is discussed accor

dillg to law.

Morse for the plaintiff, Workman for the de

fendant.

-
JIf.flDEIR.lJ..s· .f1L. YR. TOWNSLEY 8; .f1L.

'I'he dezree of ApPEAL from the court of the first district.
ailip.;f'llCf', «qui-
red of an agent, p
who receives ORTER, J. delivered the opinion of the
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eourt. The plaintiffs in this action had a East'n D1striet.
June lU~~.

claim on William Noble for $6323 15 cents, ~-...-

evidenced by his note of hand fOI' that sum, MAllEm, & AL
vs,

and in order to secure the payment of it they TO\~NSLEY &, ~ J , AL.

forwarded directions to the defendants to at- -----
compensa tion

tach the steam boat Paragon. In pursuance of for the blls'"r~s
he transacts, IS

those directions the boat was seized, on her that whit h a
• • • • P1Url.{'Ot lnan

arrival HI this port, and after some nme had pays to his own
affan s, what is

eiapsed. the appellees believing that the debt edlled iu law
. ordinary dili-

could he more speedily recovered hy releas- gence,

ing the attachment, and taking other proper-

ty, entered into an arrangement with the

house of Noble & Wilkins, by which they

agreed to receive 1500 bbls. of flour under the

conditions expressed in the following agree-

ment.

.. Thomas F. Townsley &. Co. agree to re

ceive from Messrs. Noble & Miller. 1500 hhls.

of flour, fresh, and to pass inspection as fine

and superfiue : the same to be deposited with

T. F. Townsley & Co. lor sale, and to be sold

within sixty days from this date and 00 a cre

dit not exceeding four months, in notes ap

proved by the parties. Thomas F. Towns

ley & Co. to charge but one and one-fourth

per cent commission on the sales."

h The above is given to secure the payment



86 CASES IN THE SUPREME COURT

East'n District. ofW'illiam Noble's note sent for collection by
J~l~ .
~ G. A. & J. Madeira, amountmg to $6323 15

MADE~,~.A & AL cents, exclusive of interest, &c. In the event
'l'oWNSLEY & of the proceeds of the flour not covering the

AL.

SUIUS above stated.Messrs. Noble & Miller will
immediately pay the balance to Thomas F.
Townsley & Co. without defalcation."

Immediately after this arrangement was
concluded, the defendants communicated it to

the plaintiffs, and in a short time after re
ceived a letter, from the latter expressing
their perfect satisfaction of the course they
had pursued.

The flour was not sold within the sixty
days, as specified iu the agreement, and in
consequence thereof this action has been in

stituted in which the plaintiffs allege, that the
defendants, by keeping the property on hand,

for a longer space of time than the period
specified in the agreement, have discharged
Noble S{ 'Wilkins fi'om their engagement, and

deprived the plaintiffs of all recourse on them.
That this detention was an act, unjustifiable,
exhibiting negligence and a want of that care

and attention, which as agents they owed to

the affairs of their principal; that by reason

thereof, the flour was ultimately sacrificed at
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$1 50 cents per bbI. when, if sold in due sea- East'n District,
• June, 1322.

son, It would have brought from four to five. ~

They therefore pray that they mny have judg- MADE~~.A&.tL

ment for the difference in amount, between TOWNSLEY 8t;
AT"

the sum produced by the sale of the flour and

the note forwarded for collection,

The defendants pleaded the gf'neral issue,

and there being judgment in their favor, the

plaintiffs have appealed.

The degree of diligence which is required

ofan agent, who receives compensation for the

business he transacts, is that which a prudent

man PflYS to his own affairs, what is called in

law, ordinary diligence, and which of course

creates a responsibility fOl' ordinary neglect.

We find it stated it is true, ill the Curia Phil.

lipica that a factor is liable for lecissima culpa,

Curia Phil. lib. Factores, CfTp • •1, 1/0,40, but that

expression, \\ hen used in the Spanish lan

guage, is expressly declared to mean that

species of neglect we have just described

»Utrosi dccimos guc y a oira culpa a que dizai

leuis, gue es comoperp,::a, 0 f())WJ n~.~1i.,!CJlci(/. E

otrc y cha a 'luc dizcn lccissima, ~'IiC tonto 'jui,:l'c de

cir, como ItO!~ aucr omc aqucll« [cnencia eft aliliar e

guardar fa coso 'l~(6 otre ome de Lueu ses« auria, si
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East'n District. fa tenuisse. ~~ Part. 7. tit. 33. law 11 : where a man
June [l;;!'2. .

~~ does not use the same diligence in adminis-

MADE~.:A& AL tering am!" taking care of a thing, which ano-
TOW.NSI.EY &

AL. ther man of good understanding would use, if

it belonged to himself.

Ag;ents~ however, should pursue the instruc

tions they receive. and like all others they

must comply with their engagemellts~ or be

responsible for a violation of. them. In the

case before us, the appellees undertook to

sell the flour within a limited time. and they

have not done so. It follows, as a conse

quel'ce. that if it was practicable to dispose of

the property within the period agreed on. the

phli 'Itiffs have lost their recourse agaillst N0

ble & Miller, and consequently the defen

dants must be responsible to them for all dam

ag:ps~ which they have sustained by losing

that recourse. This is the gist of the action,

and on the correct solution of the question,

presented by the evidence in relation to the

possibility of making the sale, depend the

rights of the parties now before us.

The testimony taken is voluminous and is

spread over between thirty and forty pagf's of

th« rpcord. It is impossible to ahridgf' it. so

as to couvey truly the impression made by an
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attentive perusal of the whole, as given on East'n District.
June, 1822.

trial. We have duly and deliberately weigh- ~
d . d f oni I' f h MA D~'IRAe it, an are 0 0p1l110n t rat It was out 0 t e vs'.

power of defendants to have disposed of the TOWN1~~Y &

property within the limitation expressed in

the coutract : unless they had sent it to auc-

tion, which we think they were not author-

ised to do.

This point disposed of, it is established

beyond doubt that their conduct afterwards
was that of honest men, diligent in the dis

charge of their trust, and anxious to do every

thing in thei r power to promote the interest

of their principal. It is therefore ordered,

adjudged and decreed, that the judgment of

the district court be affirmed with costs.

Maybin for the plaintiff, Grymes for the
defeudant.

-
~HUFF vs. CROSS.

ApPEAL from the court of the first district. If one give a
quantity ofporR.
and some mo-

PORTER J. delivered the opinion of the ney for the note
of a third party,

court. The evidence clearly establishes that he has no re-
• • cou rse, on the

the contract entered into by the parties to no!e not bein.r
paid,

this suit was one of" Exchange." which is de-

VOL. xu. 12
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East'n District. fined to be a transaction "where the con
June, 1822.
~ tractors give to each other, one thing for an

SI~.~FF other, whatever it be, except money." Civil

CROSS. Code, 370, art. 1. In the case before us, the

plaintiff and appellee gave fifty three barrels

of pork, and a small sum in money, for a note
of one 'William S. Brown, indorsed by Joseph
Byrnes.

This obligation proving of no value, both
maker and indorser having become insolvent,
we are called on to decide whether the de

fendant must not pay for the property he re
ceived for it.

In the contract of exchange, each of the
parties is individually considered as vendor

and vendee. Code, 370, art. 8. 'Vhat then are
the obligations of him who disposes of an in
corporeal right? Positive law has defined
them;-" he who sells a debt, or an incorpo
real right, warrants its existence at the time

ofthe transfer." Civil Code, 368, art. 125. But

he does not warrant the solvency of the deb
tor unless he has agreed so to do, idem 126,

Pothier, traite de vente, no. 560, Digest, Liv. 21,
tit. 2, Loi 74, No.3. No such agreement is

proved here, and the evidence has failed to

establish fraud.
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The case of Gordon & al. vs. Macarty, 9 Mar- East'n District.
• June, 1822.

tin, 263, was one where a debt already existed, ~
and was therefore decided on principles of SHUFF

vs.

law, which have not any application to con- eROS'.

tract such as this.

It is therefore ordered, adjudged and de

creed, that the judgment of the district court,

be annulled, avoided and reversed, and that

there be judgment for defendant with costs in

both courts.

McCaleb for the plaintiff, RipleH for the

defendant.



UASES

ARGUED AND DETERMINED

IN THE

SUPREME COURT
OF THE

STATE OF LOUISIANA.

-
East'n District.

July, 18'22.
.....,.....,.--..-

DUNCAN

V8.

HAMPTON.

EASTERN DISTRICT, JULY TERM, 1822"

DUNCAN vs. HAMPTON.

It is not too ApPEAL from the court of the first district.
late to pray for
thr transfer of a

c.ausc af~er set- PORTER J. I should have preferred taking
tmg aside a
judgment by de- no part in the decision of this case, as it has
fault.ifthe judg-
ment was im- growll out of transactions involved in the suit
properly taken.

of De Armas vs, Hampton, in which I was COUIl-

sel, but a difference of opinion between my

colleagues, has imposed on me the necessity

of examining it.

The attorney for the defendant swears, and

his affidavit stands uncontradicted, that he was

surprised by the judgment hy default, as at the

time it was taken, there was an understand

ing between him and the plaintiff to argue the

question of removal the first day the court

was at leisure.
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On this statement I azree in the conclusion East'n District.
o July, 18:!:?

which judge Mathews has come to, and for \".v~

tho reason given by him. I think that the er- Du:'.CAN

ror, if any of defendant, was caused by plain- HAMPTON.

tiff, and that he cannot now take advantage of
a mistake which was the conspquence of his

own act. It would be permitting him to

profit by his own wrong.

It is therefore my opinion the judgment of

the district court be affirmed with costs.

MARTIN J. Judgment by default was taken,

in this suit, which was instituted by attach

ment.' On the next day Preston, who had re

ceived from the sheriff a copy of the petition,

and admitted that he was the defendant's at

toruey (and who had been also appointed by

the court to defend him) obtained a rule that

the plaintiff shew cause on the 30th of the

same month, why the judgment by default
should not be set aside. On which day the

rule was enlarged till the 13th of April.

In the mean while, viz. on the 6th of April

the parties were heard. and after argument,

the judgment was set aside.

A petition was next presented, on which the

suit was transferred to the court of the United
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East'n District. States for the Louisiana district, under the
June, 11122.
~ ]2th section of the judiciary act of the Uni-
DUNCAN ted States. 2 Laws U. S. 61. The defendant

1.'8.

HAMPTON. appealed.

It is admitted that the petition to transfer

comes too late, after an appearance entered;

for the act of congress has .fixed the time
when the transfer is to be prayed for, viz: at

the time of entering the appearance.

So that the sole question for determination
is, had the defendant appeared before the 6th
of April, when the petition was filed.

The record shews that Preston was ap
pointed to defend the suit by the court, on the

\

26th day of March; that he had received

from the sheriff on the 15th of March as at
torney in fact of the defendant, a copy of the
petition and attachment; that he had written
authority to represent the defendant in court,
but was expressly directed to require a
transfer to the court of the U. States.

That on the 27th, he came into court, and

as the attorney of the defendant, obtained a

rule on the plaintiff' to shew cause why the
judgment should not be set aside.

That he attended on the 30th, the return

day of his rule, when it was enlarged, and
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after extended till the 13th, and in the mean East'n District.
July, 1822.

while he attended again, viz: on the 16th, when ~

h d d h he i d 'd DUNCANe succee e to ave t e Ju gement set as) e. vs.

In this state, the practice of a party or at- HAMPTON.

torney formally entering an appearance, is

unknown. The defendant or his attorney en-

ters abruptly on the defence, by any step

which he deems proper, without any previous

appearance, and he continues to act till the

final determination of the suit, without any

other appearance.

It seem to me that any act ofthe defendant

or of any attorney of the court, in his name,

(while the attorney is not expressly disavow

ed) constitutes an appearanc~, and the re

cord of such an act is the entry of his ap

pearance.
H ad Presion, in this case, filed an answer,

the filing of it would have been the entering

of the appearance of the defendant.

I cannot say that the application to have

the judgment set aside is not likewise an ap

pearance, entered for the defendant. Had

the district court after argument declined to
set the judgment by default aside, the judg

ment would have been final and regular. I

cannot see on what ~round a transfer could
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East'n District. then have been obtained. If it had been
July, 1822.
~ prayed for, the answer would have been that

DU:8~AN the application was too late. If it should be
HAMP'fON. deemed too late in such case, it must be be

cause the time of entering the appearance
was past. If it was past, the fate of the ap

plication, for setting the judgment by default

aside, cannot have brought it back.

It is said the appearance was for the pur

pose of obtaining the setting aside of the

judgment by default, as a preliminary step to

the transfer.
I think such a step was needless.-If the

party had applied in time, his situation could

not have been marred by any previous step of

his adversary. On the arrival of the record

in the court of the U. States, the judge there

might strip the case of any illegal proceedings
in the original court.

It is urged tbat Preston acted without au

thority; that his client bad directed him to

have the case transferred, and that any thing

done by him, contrary to his instructions, or

the directions of his client is void.

I think 1I0t. He is an attorney duly licens

ed : the record shews he was empowered by

the court to act; noue of his acts are disavow-
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ed by the defendant. We must believe till East'n District.
July, 1822.

the contrary be urged by some other person, ~
than the attorney himself, that he did only DU~,~AN

what he had right to do. HAMl''ION.

It seems to me the time of the transfer

had passed by, and the judge a guoerred in di

recting it; we ought to reverse his order,

remand the case and direct him to proceed,

thereon as ifno petition for a transfer had been

filed, and order the defendant and appellee

to pay the cost of this appeal.

MATHEWS, J. This is an appeal taken from

an order of the court below, to remove the

cause to a court of the United States. As we

are unanimously of opinion that the judgment

rendered by the district court is a decision,

from which an appeal ought to be sustained,

it is unnecessary to investigate that part of the

ca use. But I do not think the appearance

made by the defendant's attorney, for the sole

PUl'pose of having a judgment by default,

(which had been improperly taken against

him) set aside, is such an appearance, as to

give jurisdiction to the state court, in exclu

sion of his client's right to have tIIP cnuse

removed to a court of the Unite-d Stales, as

provided for by the act of congress,
VOL. XII. l;~
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East'n District.
July, 1822.
~

DUNCAN

11$.

HAMPTON.

CASES IN 'fHE SUPREME COURT

A petition to have a suit transferred from a
state court, to a court of the United States,

may be considered to partake of the nature
of a plea in abatement, or dilatory exception
to the jurisdiction of the court, in which the

action has been commenced; and a defen
dant ought not to be permitted to avail him
selt'of it, after having done any act, acquies
ing in, and acknowleging the jurisdiction of

said court.
A judgment by default, in our courts, is al

ways obtained on the failure of the defendant
to appear and answer, and may be set aside
on good cause being shewn; and if it should
have been illegally taken, he will then be at

liberty to plead to the action, as if none such

had been rendered.
It is, perhaps true, that acco~ing to the

act of congress, on the subject of removing

suits from the state courts to those of the

United States, the appearance of the de
fendant, and petition of transfer, ought to be

simultaneous: but this must be understood of

appearance to the action, for the general pur

pose of answering and pleading as circumstan
ces may require. When any step has been ta

ken in a cause, founded on the want ofappear-

.'
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ance, as in the present case, and the defen- East'n District.
July, 1322.

dant afterwards appears for the sole and ~
avowed purpose of having such step retraced, DU:8~AN

I cannot perceive any good reason to deter- HAMPTON.

mine that such an appearance should work a
forfeiture of any of his rights and privileges,
in relation to the ordinary defence of the suit;

especially as the first step was illegal, being
made contrary to express agreement between
the parties.

It is agreed that the manner of defendants
appearing in courts of the several states is
variant. In ours, it is by coming in and
filing an answer to the plaintiff's petition, or
obtaining time to answer. According to the
common law, appearance is when the de

fendant shews himself in court in person, or

by his attorney, ready to answer to the action.
5 Com. Digest, tit. Plead. 286. But although
the tenant or defendant be in court, and says

that he will not appear, this is no appearance.
Same author, 287. So, I should be disposed

to believe, that when a defendant appeared,
declaring his object in so doing, to be for one
particular purpose alone, it ought not to be

construed an appearance, to answer general

ly to the action-and acknowlege the juris.

diction of the court.
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East'n District.
Jul./j, 1:I-.!2.

~

DUNCAN

Vs.
HAMPTON.

CASES IN THE SUPREME COURT

In judicial proceedings under the rules of

the Spanish law, the first dilatory exception

to be made, is that which declines the juris

diction of the court: for if any other is first.

put in, its jurisdiction is considered as ad

mitted by the defendant; whenever the court

is competent to adjudge the cause. But if a

defendant appear before a court to litigate,

saving his exceptions, he is not precluded by

thus appearing from pleading any exception
or dilatory plea. Curia Phillipica, Dilationes,

nos. 7 S· 8.

In the case now under consideration, it is

shewn by the affidavit of the attorney for the

defendant, that he stated, from the beginning,

his object, in appearing in the state court, was

to cause his client's suit to be removed into

the proper court of the United States, and

that the jndgment by default was taken on

him by surprise, contrary to an express agree

meut between him and the plaintiff.

A judgment by default, obtained under

such circumstances, must be viewed as null

and void ab initio, and the appearance of the

defendant's attorney for the sole purpose of

having said nullity declared by the state

court, in order that the cause might be trans-
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ierred to the United States court, unincum- East'n District.
July, 1822.

bered with any judicial proceeding of the for- ......".--
mer, ought not to destroy his client's right and DU~~AN

privilege to have the suit removed. If we add HAMPTON.

to all this, that the attorney was expressly re-

quired by his constituent, to remove any suit

which might be come need against him, to the

court of the United States, I cannot per-

ceive any error in the judgment of the judge,

aqua.

It is therefore ordered, adjudged and de

creed, that the judgment of the district court

be affirmed with costs.

Eustis for the plaintiff, Preston for the de

fendant.

-
M'KENZIE VS. IIJlV.1RD,

ApPEAL from the court of the eighth district. whi~' j~~~:::~
110 reference to

MARTIN J. delivered the opinion of the :~~ o~'l;;',~ r:~~

court. The plaintiff stated that he obtained ~~n;r:I~~:~,hit

a judgment in the state of Mississippi against ~~st be revers-

EI" 1 H d" °4"4 38 1 t The debt of aone IJa 1 avar lor {J);) "2 cen s, on husband cannot

hi h fi.f.' ;) d t d be enforced a-w IC a . J a. issuen an was re urne , no gainst the wi-

f h def d t bei f d d dow, if she beproperty 0 t e eren an ewg OUlI , an not his heir or
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East'n District. afterwards the said Havard died; that the
July, 1322. •dE" L fi
...,...~ present defendant, widow of sal lijah, a ter

M'K:aNZI E his death. removed into this state, bringing

HAV~with her a negro woman named Sal. for the

representative, express purpose of defrauding the plaintiff;
and did not re-
side,.during. the that she has no fixed place of residence; that
marriage, m a • •
State ill which a the negro woman Sal IS the only part of Eh
community of
goods exist. jah Havard's estate known to the plaintiff, who

Judgment, in •
other states, do believes that the defendant will so conceal
not give any lien •
here, ":hen. their herself and the said negro woman Sal, that,
execution 18 not
?rdered by a in the ordinary course of proceedings, no judg-
Judge of this, •

meut can be obtained agamst her, as the le-

gal representative of her husband. 'Vhere
upon he prayed for an attachment against the

estate of the deceased, that the defendant he

decreed to pay the plaintiff's claim, and that

Noel Wells be cited as a garnishee.

The defendant pleaded the general issue, a

verringthat the negro woman attached was her

own property bonafide acquired by purchase in
her own right, and is not liable to the debts of

her husband; that she never attempted to con

ceal her, but she has possessed her openly and

publicly for several years past, that the negro

girl was brought into the state of Louisiana,

in the summer of the year 1820, and has been

detained in it by sickness.
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There was judgment for the defendant, and East'n District.
• • lui.!!, 1822.

the plaintiff appealed. ....,....~

M'KENZIE
t'8.

HAVARD.
The attorneys of the parties have certified

that at the trial, David Havard was produced

as a witness for the plaintiff, and objected to.

He was sworn on his voire dire, and deposed
that Elijah Havard, left no heir in the ascend
ing or descending line, and the witness is his
brother. The defendant's counsel prayed he
might be set aside, as interested in the event

of the suit, as one of the next of kin. The ob

jection was overruled.
On his examination in chief he deposed

that he sold the slave in the petition to his
brother Elijah Havard, the defendant's hus
band, and executed a bill of sale.

H was admitted that in the state of Missis

sippi, there must be written evidence of the
sale of a slave.

Elijah Havard died in the parish of St.
Tammany, in this state.

Neither the plaintiff nor the defendant re

sides in this state.
No testamentary letter was exhibited.
The property attached had been in the

possession of the defendant, for upwards of

twelve months, hefore the inception of the
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East'n District. present suit, and was proven to have been
July, 1822. • f M' .
~ seen in her possession In the state 0 lSSI8-

M'K~~ZIE sippi, as early as 1819. Her possession was
HAVARD. open and public, and the plaintiff lived in the

immediate neighbourhood.
J. ·W. Haymen deposed that his father

wrote a bill of sale for Elijah Havard, and gave

it to Noel Wells. He does not know for what

purpose, nor what was the consideration.

At the time, he understood there was a law suit

between the present plaintiff and E. Havard;
he does not know that a judgment was ob

tained.
Elijah Havard and David Havard were at

variance from the time of the execution of the

bill of sale of the negro Sal.

To the best of the witness's knowledge, the
money with which said negro was purchased,

belonged to Rachel Havard, and was the

produce of her care and industry.

The bill of sale, executed by Elijah Havard

to Noel Wells, was such as conveyed a good
title.

'Vm. Powel deposed that after judgment

was rendered, in favor of the preserit plaintiff

against Elijah Havard, the latter said, ill the

pre~eIlce of witness, that he would transfer
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his property in such a way that the plaintiffEast'n District.
July, 1822.

could not recover any part of his judgment. ~

A he vti f h di . f h . d M'KENZIE. t t e time 0 t e ren ition 0 t e JU g- IS.

E H h 11 d HAVARD.ment, . avard ad a negro woman ea e

Sal, and had her in possession some time after.

After judgment was obtained, the witness

travelled with Elijah Havard to Justice Hay

men's, where the said Havard told the wit

ness, a transfer of all his property was to be

made to Noel Wells, for the purpose of keep
ing the plaintiff from recovering the amount

of his judgment.
The case has been submitted without any

argument.

We are sorry to observe that the judgment
does not contain a reference to any law, nor

any of the reasons on which it is grounded.

This violation of the constitution imposes

on us the obligation of reversing the judg

ment, and it is accordingly annulled, avoided

and reversed, at the costs of the defendant

and appellee.

Proceeding to examine the record, with the

view of discovering what judgment the dis

trict judge ought to have pronounced, we

cannot discern how the plaintiff's case can be

supported.

VOL. XII. 1If
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East'n District.
July, 1822.
~

}l'KENZIE
vs.

HAVARD.

Tutors are not
bound to pay
compound inter
est.

The provision
of the law, that
requires that the

\

12ml06
45 14:;-

CASES IN THE SUPREME COURT

If he bas a claim against the estate of the

defendant's late husband, he ought to enforce

it against his heir or representative. Nothing

authorises the defendant to settle it. There

is no evidence that she is his heir or represen

tative. If the slave belong really to the es

tate, as neither the judgment nor the.ft. fa. is

sued in the state of Mississippi gives a lien

which the courts of this state can recognise,

Civ. Code, 45-1, art. 12, the plaintiff must estab

lish his claim contradictorily with the heir, or a

curator, if the estate be vacant. If the slave be

not part of the estate, our courts cannot or
der her sale for the payment of the plaintiff's

claim. If she be, the heir, to whom the title

passed by the death of the ancestor, must be

heard, before his property be acted upon.

It is therefore ordered, adjudged and de

creed, that there be judgment for the defend

ant with costs in the district court.

Preston for the plaintiff.

-
JARREAU V8. LUDELING.

ApPEAL from the court of the fourth district.

MARTIN, J. delivered the opinion of the
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court. The plaintiffclaims from his tutor, the East'n District.
July, 1822.

balance of his estate, in the hands of the lat- ~

tel', whose creditors intervened to reduce this JA~,~EAU

balance. There was judgment in the plain- -.::.~~
tiff's favor, and, imagining that less was al- tutor's account

be rendered be-
lowed him than is really due, he appealed. ~ore the i,udge,

IS clearlv mtro-
The district court charged the tutor with duced for the

exclusive ad
simple interest, on the funds in his hands. vantage of the

minor. No
Vivo Code, 70, art. 71, while it is urged, he other person can

have any inter-
was chargeable with compound. est in it.

The plaintiff's counsel urges that monies

received for the interest of the minor's funds,

produces interest, in his tutor or curator's

hands. L. 7, § 12, if. de adm. Sr per. tutor. 1.

58, id.
These authorities expressly establish, that

when the tutor receives the interest due to

the minor, he is bound to make the money,
thus received, produce interest. And it is

urged, that as the tutor is bound to make the

interest, he thus receives, capital; so he

ought to make the interest which becomes

due from himself capital; and if he does not,

he becomes chargeable in the same manner

as if it had been done.

In order that we might reverse the judgment

of the district court in this respect and de-
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r •

East'n District. cree compound interest, it should be establish
July, 1822.
~ ed that interest becomes payable yearly. It
JA.RREAU. h' •

VI. IS true t e yearly IS the usual rate, but not-
LUDELING. • I d' h' h I II b tWIt istan mg tIS, t e aw never a OWS, u

universally reproves, compound interest. It
is true, that after interest has actually accrued

if the parties agree that it shall bear interP.s~,

this convention is legal; but then the interest

which thus becomes capital, can only be made
to produce simple interest, and the new in
terest will not become principal without a

new convention.
Interest due may also be made to produce

interest, i. e. simple interest, by a judicial de-
mand. .

A prospective convention that compound in
terest shall be allowed, or even that the inter
est which is to accrue shall bear simple inter
est, is, it is believed, still reprobated by law. .

Thus in the case of Bludworth vs. Sompeyrac,

3 Martin, 719, the plaintiff having taken a
note for $466365, to secure a loan of$3854, for

two years, (the calculation being made by

compounding the interest) at 10 per cent, we
reversed the judgment of the district court,
which had allowed this claim, and we redu

ced the compound to simple interest.
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The tutor cannot, unless a special conven- East'n District.
July, 1822.

tion, authorises the demand, require the hol- ~
d f h . , . I he i t JARREArers 0 t e mmor s capita to pay t e interes vs.

I disti I'd fi h . LUDELING,year y, or istinct y an apart, rom t e capI-
tal. Interest so virtually constitutes a part of
the capital that it is not demandable after the
recovery of the principal. Faurie vs. Pitot, 2

Martin, 83.

If the holders of the minor's funds cannot be
compelled, without a special convention, to
pay the interest distinctly from the capital, the
same principle must regulate the obligation
of the tutor.

The interest, which a judicial demand gives
a rise to, is simple. The general principles of
the law do not, as far as our recollection
serves, tolerate the allowance of compound
interest, in any case.

We conclude that no authority appears to
~anction the plaintiff's claim for compound
interest.

It is urged ,minors have a strong title to it
on principle; otherwise a tutor may, during a
long minority, derive immense profits from the
possession of his minor's funds, while he im
parts to him but a trifling part of them.
This argument would have more force on the
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East'n Disrnct, floor of the legislature, when deliberating 011
July 1022.
~~ the quantum of interest, which tutors must al-
JA~,:.EAt: low, and the mode of calculating it, than be-

LUDEMlVG. fore a court whose province is confined to

pronounce what interest the law has pro

vided.

In this case, the law has said that the tutor

is bound to pay to his ward an interest, at the

rate offive per cent. per annum. Civ. Code, 70,
art. 71. This interest, from the words used,

we are bound to say is that which after a ju

dicial demand, or a special agreement, or

when the law in other cases allows interest of
course, becomes due; which is always simple

interest.

'Ve think the district judge acted correctly

in denying the demand for $2129; the wit

ness by whom it was offered to be proven was

interested, and no relase was tendered him.

He was not so in disallowing the claim for

$/1919, the proceeds of the crop made by the

plaintiff's mother during her widowhood, sold

afterwards by her second husband, which

became payable after her death.

The errors of calculation pointed out in

the items charged and admitted below, clear

ly amount to $8855 68 cents, and with the in-
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terest and the reduction of 10 per cent. due East'n District.
• .• • July, 1822.

the tutor for his administration, make togeth- ~
er a sum of $13,691 67 cents. JARREAV

tlS~

The crop of cotton just spoken of and the LUDlI:LJNG.

interest thereon, make the sum of $7902 04

cents, which being added to the amount

allowed by the district judge, entitle the plain-
tiff to recover $76,7,16 39 cents.

The intervening creditors of the tutor urge

that the district judge erred in admitting in

evidence, the account settled by the original

parties to this suit.

The provision of the law, that requires that

the tutor's account be rendered before the

judge, is clearly introduced for the exclusive

advantage ofthe minor. No other person can
have any interest in it.

If the tutor has creditors who imagine that

he colludes with the minor to remove his pro

perty from their reach, they are not prevented

from shewing this, by the absence of an ac
count rendered before the judge. Such an

account, as it would be be made without

their being called to contradict it, would not

stand in their way; and we cannot see of what
use it would be to them. Had it been render

ed, it would be open to all their objections.

In this, we do not think the judge erred.
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J~RREAtr

VS.

LtrDELING.

CASES IN THE SUPREME COURT

Many arguments have been used by the
creditors, to shew collusion; but the facts
are not proved in such a manner, as to induce

us to reverse the judgment and fix on the par

ties the imputation of fraud.

It is therefore ordered, adjudged and de
creed that the judge ofthe district court be an
nulled, avoided and reversed, and that there

be judgment for the plaintiff, for the sum of
seventy-six thousand seven hundred and forty
six dollars thirty-nine cents, with interest
from the judicial demand till paid.

DerlJigny for the plaintiff, Mazureau for the
defendant.

-
V/lRIQ}.['S HElRSvs. ROUSJJ.NT'S SYNDIC').

When heir, ApPEAL from the court of the first district.
sue the repre
sentative of
their ancestor, MARTIN, J. delivered the opinion of the
or their common • .
tutor, the judg- court. The plaintiffs demand an account of
ment ought not •
to be for the the estate of their pareuts, which came to the
whole sum due •
to them collcc- hands of the defendants' insolvent, as the ex-
tively, but must • • • •
ascertain that ecutor of the plnintiff?s father and their tutor.
due to each. •

They had Judgment for $532 J, and the

defeudauts appealed. The plaintiffs under
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the late act of assembly complained, that the East'n District.
July, 1822.

court a quo erred in making them too small ~

an allowance, and on giving judgment for a v~~~:s's

whole sum to be paid to them jointly, ROUSV:~T'S

After a very minute examination of the evi- SYNDICS.

dence, we are not able to say that the court

below erred in the amount due by the de

fendants: but there is certainly an error, in

making a joint allowance, and causing the
eldest heir to pay a proportion of the mainte-

nance and education of the youngest,

It is therefore ordered, adjudged and de

creed, that the judgment be annulled, avoid

ed and reversed, and that the plaintiff Francis,

recover from the defendants the sum of $1930,
nineteen hundred and thirty dollars; the

plaintiff Mitchell, $1486, fourteen hundred and

eighty-six dollars; the plaintiff Susan, $1089,
one thousand and eighty-nine dollars; and the

plaintiff Marian, $819, eight hundred and
nineteen dollars; in all, $5324, five thousand

three hundred and twenty-four dollars; with

costs in both courts.

Cuvillier for the plaintiffs; Derbigny for the
defendants.

VOL. XII. 15
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East'n District. M.fJ.C.J1RTY V8. FOUCHER,-ante 21.
July, 1822.

~ PORTER, J. A rehearing has been granted
MACARTY

1'S. in the case on the application of the appel-
FOUCHElt.

----- lant, and he now contends that the nwrtuaria,
Former juog,- • di d . h h .

ment confirmed. or pi ocee U1gS, connecte WIt t e mvento-
ry and sale of Le Breton's estate, must be ta

ken together, and has argued that it clearly
results from an examination of the whole of
these documents, that the representatives of

the deceased intended to sell, and that he

contemplated buying the entire depth ofsixty

six arpents.
I think that they may be looked into, and I

agree, that if it should be found the adjudica

tion, to the defendant refers to those pro

ceedings for a description of the thing bought,
that the whole may be taken and construed
together.

On the death ofLe Breton, application was
made by some of his creditors, to the tribu

nal then established in this country, for the
sale of his estate, and the liquidation of the

debts due by the succession. Before the de
mand was finally acted on, Bore, tutor of the

children, by the first marriage. petitioned, that

the plantation with its appurtenances might
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gi- East'n District.
July, 1822.

""~
MACARTY

be sold, and an order to that effect was

ven and carried into execution.
An inventory had been previously made.

In that instrument, this property is described

as follows: "las tierras de la havitaeion de Don

B. Breton tal que se halla e comporta, y conforme a

los titulos que deoen cxistir en el oficio de Don

Pedro Pedesclouxi " when cried on the plan

tation, it was designated as "la habitacion de

estos bienes y succession," but no bidder being
found to go as high as two thirds of the esti

mated price, the sale, on the petition of the

parties interested, was adjourned to town.

Here we find for the first time a particular

description is given of the plantation, and it
is stated, in the process verbal, to contain seven

arpents front, with the ordinary depth.

It was put up at public sale three several

times in the city before it was adjudged, a
special act is made of the proceedings on
each day. In the first it is stated, that the

land was cried at auction, and that all pre

sent were called on to meiorar, advance on the

bid of Florian, for a plantation of seven ar

pents front with the ordinary depth. The
instrument which contains this description, is

signed by the notary, by Le Breton O'Or-
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i':ast'n District. geno)', Deschapelles, attorney of the widow,
July, 18:22. •
~ Bore, curator of the children by the first
MACARTY marriage, Guiuault, representative of those

VS. co

FOUCHER. of the second, and by Daniel Clark one of

the syndics.

The second time it was cried, the same

proceedings took place; it is again designated
as a tract of land having the front and depth,

already mentioned, and the act is signed by

the same parties, and by the present defend

ant who on that day was a bidder.

The third and last time it was exposed, it is

once more cried as a plantation of' seven ar
pents front by forty deep, and is adjudicated

as such to the appellant in this suit, who

with the other persons already mentioned,

sign the process, verbal of the adjudication,

some days after he executed " la jianza" in

which he declared that he entered into an

obligation for the payment of a plantation

purchased at the sale of Le Breton's estate,

containing seven arpents in front con la pro

fundidad ordinaria.

It is unnecessary to state any other of the

proceedings, as the decision of the point be

fore us, must turn on the effect of the instru
ments just referred to.

I take it to be incontrovertible that unless
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the vendors thought there were more than for- East'n District,
July, 1822.

ty arpents in depth, and the buyer believed ~
he was purchasing more, that there is no MACv~~TY

ground for permitting him to take any thing FOllCHU.

beyond it. And this position is not the least
affected by an admission, which I readily make,
that the order from the proper authority was
to sell all Le Breton's property; if neither
the heirs, nor their representatives were ac-
quainted with the real extent of this proper-
ty, and by mistake sold less; what remains it'
for them.

That the extent of the plantation (conced
ing the twenty-six arpents of wood land pur
chased in the rear to make a part of it) was
not known to those who made the inventory,
is apparent from the expressions used in des
cribing it, neither front nor depth is given,
but it is stated to be composed of lands ac
cording to the titles in a notary's office in
New-Orleans. If the quantity which those
titles gave a right to, had been known, we
must presume the usual mode of stating that
quantity would have been pursued, and that
they would not have referred to papers in the
custody of other persons, to ascertain the
fact, if they had been acquainted with it
themselves.
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Ea.t'n District.
July, 1!J'22.
~

MACARTY
rs.

FOUCHER.

eASES IN THE SUPREME COURT

To this strong testimony of the vendors not

possessing an exact knowlege of the plan

tation owned by the deceased, we have still

more positive evidence, that they did not un

derstand it to have a depth of sixty-six ar

pents, when put up at auction in the city, the

mode of designation first pursued of referring

to the " mortuaria" is dropped' They ex
plain what they. conceive the ,. habitacion," to

be composed of. In three several instru

ments of writing, executed at three different

times, and signed by the representative ofthe

widow, the tutors for the children, and the
syndics of the creditors, it is declared to

contain seven arpents in front with the ordi

nary depth, and to have been cried as such.

It is difficult, it appears to me, now to con
clude with the appellant, that these acts were

not understood by the parties to them; that

they did not read what they put their names

to ; every rule of evidence is opposed to the
idea, and I do not think, that after such a

lapse of time we are permitted to yield to

conjecture, in opposition to express terms,

and the presumptions created by a repeated

use of them.

I am aware it may be said, these errors
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ought not to injure the buyer. This argu- East'n District.
. July, 18~2.

ment would be entitled to much considera- ~
tion, if it appeared he had been led into MACt~~TY

error by the description given to him of }'OUCHJ.;R.

the property; nothing of that kind, however,

is alleged, and as his pretensions rest in a
great measure, not on what was done, but

what was contem»lated to be done, the en-
quiry into the opinion of the vendor as to the
quantity then about to be sold, is highly im-
portant. Let us next see, what was that of
the vendee himself?

He does not appear in this transaction, un

til the second time the property is exposed at
public sale in New-Orleans, and in the instru
ment which records what took place on that
day, it is stated, that the notary on crying it

at auction, called for a " mejora," on a bid of
Livaudais for a plantation of forty arpents
deep, by a front of seven, and that Fouche
did rise on that bid. This act the defendant
signs. He also signs the act of adjudication

on the next day, by which the property is
described as having the extent just stated,
and the obligation or " fianza," executed by
him, some days after he declares that he had

bought the plantation of Le Breton, having
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East'n District. the front already mentioned with the ordinary
Jul!}, 1822. d h
~ epth.
MA~,~~TY I am of opinion that his understanding of
FOUCHER. what he bought, is as clearly manifested by

these acts, as we have already ascertained

the vendors, to have been, and I have in vain
endeavoured to believe he would have sign
ed these instruments, if he had known, or

even imagined they gave him less than he

purchased. The fair conclusion it appears
to me from the whole proceedings is, that nei
ther seller, nor buyer, knew the plantation to
have sixty-six arpents in depth; and if the re
presentatives of a deceased person mistake
the real extent of his estate, and sell but a

part, when they intend to sell the whole, I am

unacquainted with the law, which gives the
portion that remains to the purchaser.

When, says Pothier, the object of the con
tract is an .. universaliti de chases." it compre

hends every thing which composes that "uni
versalite," though the parties had no know

ledge of it. But he adds this rule, suffers an

exception " lorsqu'il paroit au contraire que les
parties n'ont eniendu traiter que des choses conte
nues sous cette universalite qui etoient a leur con

noissance, comme lorsqu'elles ont traite relativement
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a un inoentaire", He gives as an example, East'n District.
July, 1822.

where one man sells to another his right to ""'~

all the moveables of a succession as contain- MACARTY
rs,

ed in an inventory, and states that if there FOlTCHER,

was any thing else, not comprised in that in

strument of which the parties were ignomnt,

it would not pass under the contract. Pothier,

traite des Obligations, no. 99. Had the inven-

tory stated "all the lands of B. Le Breton,

containing forty arp ents in depth," and the

sale been made in reference to that descrip-

tion, the particular quantity stated, would

have controuled the general terms, "all the

lands"-this is the very case put by the au-

thor. Instead of that we have" all the lauds"

inventoried, but no quantity given, and the

sale is made of a certain number of arpents.

If there is any difference in those cases, I am

unable to perceive it.

It is a settled rule that instruments of wri

ting should be so interpreted that every part

of them, if possible, is to have effect. Admit

ting that the adjudication in this case, refer

red to the v mortuaria" were we to say that

by the word" plantation" must be understood

one of seven arpents front by sixty-six, those

expressions which state it as having but forty

VOT" XIT. 16
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East'n District. become useless; in the other alternative, the
h~l~ • h
~ term plantation is not inconsistent with t at
MACARTY which designates it as one of the ordinary

'l.1s.

FOUCHER. depth. The latter construction should there-

fore be preferred.

It is proper, as there is a difference of opin
ion in the members of the court, to notice the

several arguments by which the appellant's

claim has been supported.

Many of them go to shew the original inten

tion of the parties to sell the whole of the
plantation. I have already observed that

such,I believe, was their intention; but a know
lege of what they intended aids us but little
in settling the rights of the parties before us,

unless we can discover that they carried into

effect what they had in view. The more ma

terial enquiry is, what did they sell, when

the p,roperty was put up at auction and adju
dicated.

Still less do I conceive it necessary to go

into a severe inquiry, as to the causes which

led to the error. It has been conceded there

was a mistake made by the representatives of
the deceased, as to the quantity of land, pos

sessed by their ancestor, and I have already

stated what in my opinion was the legal con-
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,;equence of such a mistake. For no matter East'n District.
July, 1822.

how great may have been the error, it does by "'~

no means follow that the defendant can have MACAR'l'Y
'I.'s.

more than he bought; he may on that ground FOUCHER.

avoid the contract altogether, but he cannot

substitute an other in its place. The true

question here is this, does the title of the ap-

pellant give the land to him? Are the ex

pressions, which in so many acts limit him to

forty arpents, controuled by others that will

enable him to take sixty-six?

He insists they are so controuled for se

veral reasons, and principal1y because the
plantation was appraised in reference to cer

tain titles, cried at auction in reference to this
appraisement: and bid for in the first instance

in relation to those titles. Hence, he con

cludes, that as he raised on the bid of those

persons who offered a price for the whole,

this gives him a right to every thing they
could have obtained, and that the more es

pecially, because he went to two-thirds of the

price at which the entire plantation was esti

mated.
In examining this argument in which consists

the whole strength, or nearly so, of the appel

lant's case, the first thing to be considered
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Easr'n District. is, whether the facts support it. I believe
July, 1822.
.....,.....~ they do not. The ajudication does not give

MAC ARTY to Foucher all the lands mentioned in the
'lIS.

FOUCHEIt. "rnortuaria," it does not state that there is

sold to him every thing Clark bid for; it makes

no reference to the inventory; nor to what

Clark offered: it simply states that a tract of

land with certain limits has been bought by

him. The idea then that all the written pro

ceedings, respecting Lebreton's estate, are to

be taken as a deed of sale, and that the expres

sions in one part may be explained and con

trouled by those of another, does not appear
to me correct. If the act, under which he

holds, had referred to the inventory for a

description, it would have presented a very

different question: as it does not, I see no

ground, for the position that they must be con
strued together.

But it is contended, Clark bid for all; Flo

rian advanced on whatever Clark bid for;

Livaudais raised on Florian's offer, therefore

Foucher who was called on to "mejorar" the

bid of Livaudais has a right to -go back, and

take whatever he could claim. I do not be

lieve there is so entire and complete a privity

between persons at public sales, as this ar-
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gument implies. Were an auctioneer to pre- East'n District.

h
d 11 July, 1822.

sent tree slaves, an ca on the bye-stauders '-I"~

to advance on an offer just made for them. it MAC;s~TY

would be going far I think, to hold that a per- FO"l'CHER.

son bidding on this annunciation, and having

the property stricken off to him, could be

compelled to receive two, because the person
who preceded him had only bid for that num-

ber. The rule, if a true one, must bear this

test.

The case of the 'appellant however, is not

so strong as that just put, as the bid he was

asked to raise on, was stated to have been for

a certain quantity, which quantity corres

ponds exactly with that given at the time he

first offered,.,~ price for the land, and that

found in the act by which he finally acquired.

To give this argument of the appellant, how

ever, its due weight, it becomes necessary to

examine attentively the facts. The inventory

states no particular quantity. After Clark and

Florian had went as high as they deemed

prudent, on a description referring to another

place for the extent and limits ofthe property,

Livaudais presents himself, and on being cal

led on with others to mejorar a bid of Florian,

for a plantation of seven arpents front with
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East'n District. forty deep, we find that he does advance ou
July,13:22. •
~ It. The defendant, in this suit, on the next
l\JAC1:~TY day. is asked if he will raise on the offer
FOUCHER. which Livaudais had made for a plantation

having a front on the river, of seven arpents
with forty in depth, and he agrees that he will.

The first deviation therefore, from the origin
al description commenced with Livaudais,

and had he purchased, he might perhaps have

complained (though with a bad grace) that

he did not think he was buying according to

the limits gi"en to him, and that he intended

to purchase the indeterminate quantity that

Florian had bid for. But does the appellant

stand in his place to correct the error into

which he lll:ly have been betray,ed ?-Surely

not ;-for he does not advance on Livaudais'

bid, leaving the quantity to be ascertained by

referring to another act, but on Lival~dais'

bid for a plantation of forty arpents in depth.

Can it he correct then to say. that he pur

chased in reference to Clark and Florian's bids

for an unknown quantity, when the act tells

he advanced on another man's bid for a cer

tain quantity? I think not; and I am clearly

satisfied that the appellant first offered to

purchase on the description given to Livau-
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dais of what the plantation contained, not East'n District.
July, 1822.

that found in the « mortuaria;" and that de- ~
scription corresponds exactly with the limits MA~~~TY

stated in the act of adjudication. But it is FOUCHER.

said, as the lands were not sold until the price

offered amounted to two-thirds of the original

appraisement, we must therefore presume it

was intended to sell the whole. This is per-

haps true; but if they did not sell it all, the
circumstance of two-thirds of the original ap
praisement being given for a part wiII not en-

title the buyer to the whole: intention is of lit-
tle importance if it was not carried into effect.

Great stress is laid on the possession of the
original title, because the law has directed

the auctioneer immediately after the sale, to
deliver it to the purchaser. This is setting

up presumptive evidence in opposition to di
rect proof, and in my opinion the positive tes
timony must prevail. The effect which this
circumstance would have is much weakened
by reflecting that if this title was placed in de

fendant's hands immediately after the sale, it

would have at once informed him that he had
purchased more than the ordinary depth;
and if so, he surely would not have signed an

instrument afterwards by which he declared
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East'n District. that he bought but that quantity,-nor would
July, 1822. •
'-""~ he have suffered SIX years to elapse before he

MACARTY intimated that there was error in the descrip-
t's.

FOUCHER. tion of what he purchased.

There is no evidence before us that the par

ties to these acts did not understand Spanish,

and if there were, the argument drawn from it

would prove too much, for it would establish
that neither vendor nor vendee knew what

they were doing; consequently nothing could
have been acquired on one side, or alienated

011 the other.
Nor, in my opinion, ought the cause to be

decided, on the evidence of a witness that by

the words" ordinary depth" were meant sixty

six arpents. This is contradicted by the grant

under which the appellant claims, for it de
scribes the twenty-six arpents as a second or

extra depth; by the surveyor general in his

plat of survey, who marks the first forty as » l«

profundidad ordinaria." and then designates the

remainder by particular lines; by the appel

lant himself who did not believe the expres

sions ordinary depth, gave him this land, and

applied to the syndics for another title; and

lastly, by the universal meaning attached to

these words, or their equivalent, ill other lan-
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guages, under the three governments which East'n District.
• • July, 1322.

have possessed LOUISiana. .....,....~

I do not think that by the word appurte- MA~~~TY

nance a double depth passes, when the veri- FOUflHER.

dor declares he sells forty.

What then, in a few words, is the whole

case? Property, as of an unknown quantity put

up at sale and bid tor as such, afterwards, and

before adjudication described as having a

known quantity, and purchased by a particu

lar designation of its limits. Under these cir

cumstances I feel constrained to say that
there has not been sufficient evidence produ

ced to enable us to reject the positive de

scription given in the act by which the de

fendant acquired. Our former judgment

should therefore remain undisturbed.

MARTIN, J. The defendant's counsel has

been heard, on a suggestion that our former
judgment erroneously considered him with

out title to the back tract of his plantation.
He has drawn our attention, which had

been confined to the process verbal ofthe day

of the final adjudication, to those of the pre

ceding days. to the inventory, appraisement,

petition and order of sale. He urges that the

VOL. XIT. 17
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Ea"t'u District. several process verbal of the auction with
July, 182:!. •
~ these documents, constitute but one record,
MACARTY his title: that where a part of a record is ap-

118.

FOUCHER, parently variant from the rest; it is proper to

rectify the variance, or the error b), the other

parts of the record, the concordance of which

manifests their correctness; that an inac

curate description of the premises sold, in

the habendum 8r tenendum. of a deed, may and

ought to be rectified by a different one in the

other parts of it, in which uniformity and

other circumstances place its accmacy be

yond don bts.

The whole inortuaria of B. F. Le Breton, or

proceedings for the inventorying, appraising

and selling the estate he left behind, makes

part of the record in the case before us.

The defendant's counsel urges, that from a

close exami nation ofthis mortuaria; a conviction

must inevitably result, that the officers who

made the inventory of his estate, the apprais

ers, the relations and creditors of the deceas

ed who provoked the sale; the magistrate

'who ordered it; the notary, or auctioneer

who executed the order of sale; the different

bidders, all were impressed with the idea

that the whole plantation of the deceased
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was the thing inventoried, appraised, 'prayed F:ast'n Disn ict.
July, 132'2.

f01" and ordered to be sold, bidden for, and ~
lastly adjudged. MAC~~~TY

If we consider all the documents, invento- FOUCHER.

ry, appraismeut, petition, order of sale, and

the process verbal of the sale, on the days on

which the bids of Clark and Florian were re-

newed, it is impossible to have the least

doubt of the correctness of the proposition

which the defendant's counsel endeavors to

establish; and it is equally clear that if we

consider only the process verbal of the days on
which the bid of Livaudais and that of Fou-

cher were made, the proposition will appear

ungrounded.
I cannot entertain a doubt, that any part of

a record, on which a manifest error is alleged

to have crept, must be examined and com

pared, with a view to the detection and cor
rection of the error, with the other parts of
the document, and in giving effect to the

whole, a judgment must be formed on a com

parison of the parts. Iniguum estnisi tota lege

inspectii; de una aliqua ejus particulajudicare, vel

responder». B Co. 1] 7. Incivile est nisi de tota

sententia iuspecta dealiquaparte judicare. Hobart,

172. These quotations, though immediately
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East'n Drsuict. taken from books of the common law of Eng
July, 13:l2.
~ land, evidently came there from the Roman,
MACARTY d h . . 1 . . I Ifrs. an t e proposinon t ley contam IS a most se -
FOUCHER. id t

eVI en.

The counsel for the defendant first calls

our attention to the inventory and appraise

ment.
Las tierras de la habitacion, the lands of the

plantation. For the situation, description

and contents of this plantation, we are refer

red by the mortuaria, to the titles, which ought

to be, que deben existir, in the office of P. Pe

desclaux, notary public.

The copy of the titles, extmeted from the mi

nutes of that office, shews that the deceas

ed purchased on the same day, by the same

instrument, from the same persons, and for one

price two tracts ofland, which thedefendant's

counsel contends constituted the plantation; a

riparious one of the depth of forty arpents,

and a back one of the same width and of the

depth of twenty-six arpents,

The counsel urges that the plantation sold

was described as consisting of two tracts, be

cause the vendor had acquired the premises

by two titles, viz: the riparious by purchase,

several years before, and the back tract, by
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a grant from the Spanish government, on the East'n District.
July, l8'2'2.

day preceding the sale. ~

From the inspection of the inventory and MAC~s~'fY

appraisement, and of the titles of the deceas- FOUCHER.

ed, to which the makers of the inventory refer

us, I think the conviction is irresistible that

they meant to inventory and appraise the

whole plantation; and the plaintiff's counsel

has not been able to point out a single cir

cumstance giving rise to the belief or suspi-

cion, that the parties were under an error

and believed that the deceased owned the ri-

parious tract only. The purchase had not

been made so many years before, that its ex-

tent might have been forgotten-it was not a

distant estate-Bore, the grand-father and tu-

tor of the deceased's children, lived on the

land contiguous thereto. The grant of the

back tract was among the deceased's papers,
and it will be seen by and by, was surrendered-
to the last bidder, the defendant, according

to law, at the conclusion of the auction.

The counsel for the defendant next places

under our eyes the petition of the relations and
creditors of the deceased, to the judge, pro

voking the sale of the property of the estate,

which the situation of the affairs of the de-
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East'n District. ceased imperiously demanded. III this doc-
July, W~'2. •
~ umeut the applicants pray for the sale of the

MAC:S~TY plantation, with every thing annexed or cor
FOUCHER responding thereto, de fa hacitacion, con todo a

el annexo y corrcspouilien te. It is urged, and I

think with considerable reason, that neither

in the inventory and appruisement, in the pe

titiou, nor in the order of the judge who or

dered the sale accordingly, nothing allows us

to believe that the riparious tract alone was

contemplated. Nothing shews that the par

ties were under an error.

In the process verbal of the first day of the
auction, the premises offered for sale are de

scribed as the plantation of this estate and sue

cession, la havitacion de essos bienes y succession.

The counsel for the defendant Ul'ges~ and I

think with great reasou, that these expressions

clearly relate to the whole plantation, not to

the ri parious tract only; but the counsel of

the plaintiff contends the parties were all in

error, they were ignorant of the back tract of

thirty-six arpents, being a part of the estate.

Of tbis mistake, ignorance or error, the record.

affords not the least suspicion. On the con

trary, the presence of the grant~ among the pa

pers of the deceased, in the possession of
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his fricnds-s-the ir knowlege of the existence East'n Disu ict.
• . Juiv, 18:22.

of the deceased's titles III the office of a no- ~

tary residing near them, afford some kind of l\T'C:s~TY

negative evidence. FOUCHER.

On this day, Clark was the last and highest

bidder, for S]6,000; hut this being less than

the two-thirds of the valuation, no adjudica

tion was made.

In the process verbal of the second day.

the notary describes the premises offered for

sale as the plantation of this mortuaria, fa luin

itadon de essa mortuaria, and Clark's bid 011 the

first day was raised by different bidders, and

lastly by Florian, to $lli,600 ; but this being
still below two-thirds of the valuation uo ad

judication was made.

It is not easy to deny the assertion of the

counsel for the defendant, that the record

clearly shews that both, Clark and Florian,

did bid for the whole plantation of the de
ceased. He urges that the premises sold
were described in the process verbal of the

first day, as the havitacion de essos bienes y suc

cession, the plantation of the estate and suc
cession, on that of the second, la havitacion de

essa mortuaria, literally the plantation in this

record of the proceedings had on the death
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East'n District. of &c. In the first part of the record, the
July, 1322.
~ lands of the plantation are inventoried and

MA~~.RTY appraised, and reference is made to the act

FOUCHlm. of sale, in the office of Pedesclaux, the notary.

By the inspection of this document, we find

that the deceased had purchased, as I have

already observed, two tracts, a riparious and

a back one, which constituted the plantation,

inventoried, appraised. the sale of which had

been provoked by his relations and credi

tors, ordered by the judge aud therefore

proceeded on by the notary.

In the process verbal of the third day of the

auction, the notary describes the land as hav

ing the ordinary depth, el fusulo ordinario; ex

pressly informing the bye-standers that he was

contiu uing the sale, which he had began by
order of the judge, and calling on them to

raise. rnejorar, the last bid, viz: Florian's for

$] 6,600; Livaudais on this day was the last

and highest bidder, having offered $19,600.

This sum being still less than two-thirds of

the valuation. no adjudication was made.

III the process verbal of the third day, the

premises were descri bed as they are in

the rest of the record, as having the ordina

ry depth. In the morning of that day, Fou-
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cher, the preseut defendant. raised Livaudais' East'n Distnct,
July, 18'22.

bid to $20,000. A few dollars were lacking """'~

to reach the two-thirds of the valuation, and, MACL~~TY

in the afternoon, he raised his bid to $20,025, FoucHJm,

and the land was adjudicated to him.

The counsel for the defendant produces

the original grant of governor Miro, to Villiers

the vendor of the deceased, for the back tract

of twenty six arpt'lls in depth, which he

allt'ges was delivered to him immediately af

tel' he executed his obligation for the price

of the adjudication, according to the provi

sions of the Spauish law.

The counsel urges that the defendant, hav
ing been indulged with an extension of the
day of payment, he did not take out his title

till the payment was completed and having dis

covered the error, obtained, from the syndics

of the deceased, a notarial act acknowledg

iug that it was thro'mistake, that in the latter
part of the mortuaria, the plantation was de

scribed as having the ordinary depth only.

It seems to me that the change made by the

notary. in the description of the premises. in
the latter part of the mortuaria, was a clerical
error of that officer only. The judz» had or

dered the sale of the property inventoried and

VOL. XII. 18
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East'n District. particularly of the plantation. The back
July, 1822. •• J . . d
~ tract made a part of this, twas inventorie
M.AC:s~'fY and valued as a part of this. The idea that
FOUCHER. the relations and creditors of the deceased

were ignorant of the deceased's right to the
back tract is, in my opinion, repelled by the

presence among the papers of the deceased of
the original grant of gov. Miro to Villiers,
surrendered to the deceased at the time of
his purchase and by the judge to the defendant,
after the adjudication. This back tract made
de facto and dejure a part of the plantation,
and the notarial act referred to by the ap
praisers, as existing in the office of Pedes
claux, furnishes complete legal evidence that

this tract was inventoried and appraised, and

its sale provoked by the relations and credi
tors of the deceased, ordered by the judge
and commenced by the notary.

The variance in the description of the pre
mises, which first appears in the process ver

bal of the third day of the auction, was in
troduced by the spontaneous act of the no
tary, and must be considered as a mere er

ror. Nothing ind uces a belief that he had the

intention of altering the thing sold-to put

up in distinct lots, the two tracts which con-
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stituted the plantation, the sale of which he East'n District.
• July, 1322.

had begun. This he could not well have ~
done, without the consent of the parties. And MACARTY

f i'S.

in the very process verbal, far from announ- FOUCHER.

cing such an intention, he declares that he is

continuing the auction already began and

that the by-standers were invited to raise

(mejorar) the bid of $16,600, made on the

preceding day by Florian. The conclusion
is irresistible that those who overbid, did bid

for the very same thing, for which Florian
had bid.

'Vhell, on the evening of the last day, the

defendant raised the former bid to $20,000,
the judge declared his inability to consent to
an adjudication, as the plantation was valued
at $30,050, and so the defendant's bid was less

than two-thirds of the valuation. If we take

the mortuaria, with a view to ascertain what

quantity of land constituted the plantation
which was valued at $30,050, of which the de

ceased's relations and creditors had solicited

the sale, which the judge had ordered, we

find by an inspection of the act of sale, to

which the appraisers refer that the plantation

consisted of two tracts, having together a

depth of sixty-six arpens. If in the sequel the
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Eastn District. mortuaria presents another description, we
July, 1822. •• h h he vari h
~ must mqUIre w et er t e variance was t e

MAC.• RTY authorised act of the p-irties, or whether it
lIS.

FOUCHER. has not the character of a clerical error of the

notary.

Nothing enahles us to conclude that the

variance resulted from the intention of the

parties, that a different thing should be pres

sented as the object of the sale, on the last

days. The parties did not make any applica

tion, the judge did not order the sale of any

thing hut the plantation, according to the in

ventory and appraisement, and the notary ex

pressly mentions in the preamble of his pro

cess verbal of the third day that he intends to

proceed on the sale, and auction already

commenced. If we then believe. as we ne

cessarily must, that no alteration was intend

ed by any of the parties, we must conclude

that the change or alteration in the descrip

tion was erroneous.

I consider the whole record of the m01"

tuaria; as one entire deed, the title of the de

fendant. In the inventory or appraisement,

which I consider as the preamble of the

deed. the premises intended to be sold. are

described in such ample manner, that it is im-
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possible not to conclude that the whole plan- East'n District,
July, 18:22.

tation, composed of the two tracts, was the ~
obiect inventoried and appraised. l\1ACARTY

.J VI.

It is, however, urged by the plaintiff's coun- FOUCHER.

sel, that the parties were ignorant of the ex-

tent of the plantation, and believed that it

consisted of the riparious tract only.

This appears to me a gratuitous assertion.

It is not to be reconciled with the circum

stance that they knew that the deed, by
which the deceased had acquired, was in the

office of a particular notary, close by them,

that they were in possession of the grant of

Go\'. Miro to Villiers, the deceased's vendor,

of the back tract, surrendered at the time of
the sale. Bore, the curator of the deceased's

heirs, by the first wife, (his daughter) own

ed and lived upon the adjoining tract.

The quantity of land, alluded to in the ap

praisemeut, was certain. Id certum est quod cer

tum reddi potest. If absolute certainty be requir

ed in any thing, it is in a final judgment, and

we have held that it is sufficiently certain, al

though the amount decreed be not mentioned

therein, but appear only from the documents
in the suit. Dickins' executors VB. Bradford's heirs,

4 .Mortin; :31 1. Here the q uantity of laud in-
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East'n District. veutoried and appraised, as constituting the
JUly, lll~:2. • • d
~ whole plantation, is made certam beyon a
MACARTY doubt, by' the reference which is made to the

IS.

FOUCHER. title in Perlesclaux's office.

If we believe that the quantity of land in

ventoried and appraised is certain and defi

nite, we cannot entertain a doubt that the

quantity, for the sale of which the order of the

judge was solicited, is equally so : for the pe

tition refers to the inventory and appraise

ment.

No doubt can be entertained that the judge

ordered a certain and determinate quantity of

land to be sold, viz: two tracts, inventoried

and appraised.

Nor that the notary, by whose instrumen

tality the sale was made during the two first

days of the auction, intended selling a certain

and determinate quantity, viz: that which the

judge had ordered him to sell; that of which

the sale had been petitioned for; that which

had been inventoried and appraised, and

which by a reference made by the appraisers

to the record of Pedesclaux, clearly and une

quivocally appears to be that contained in

both tracts.

Clark and Florian bid most certainly for

those two tracts.
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Notwithstanding all this, the counsel for the East'n District.
July, 1322.

plaintiff says, we must conclude those who ~
d h . h . h 1 MACARTYrna e t e inventory, t e appraIsers, t e re a- rs.

tions, the creditors of the deceased, the nota- FOV~H:i:R.

tary, were all under a mistake and firmly be-

lieved the plantation consisted of the ripari-

ous tract alone, and none of them knew there

was a back tract, which had been purchased

with the riparious one. Yet it is shewn the

original grant ofgovernor Miro to Villiers and

wife, the vendors of the deceased, for this

back tract, was among his papers, and is

referred to in his act of sale.

The counsel for the plaintiff urges that the

inventory and appraisement refer not to ti

tles which certainly, but probably are, in the

office of Pedesclaux : que dcven existir. The

literal translation of this expression in om"

language" which ought to exist," favors, I ad

mit, the conclusion ofthe counsel.

Had the appraisers intended to represent

the existence of the titles to the property they

valued as probable only, not as certain, they

would have said gue deben de existir, instead of

que deben existir.

Debe de ser, says De la Hurta, SUppOSf'S the

existence of a thing, which of itself appearr
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East'n District. doubtful. The scripture says so, and debe ser
July, 1822.
~ creido, we must believe it; because there can
MACt:.'TY be no doubt. Others say so, it ought to be be
FOUCHER. lieved: debe de ser creido; because common

opinion renders it probable-induces a be

lief that it is so. Sinonimos Castellanos, CXVIII,

debe ser, debe de ser,

Weare to presume that the makers of the in

ventory and appraisers, who acted under the

obliga tiou of an oath, did their duty. That

they required correct information of the con

tents of the plantation: and that such infor

mation was given them.-That it was within

the reach of the parties, we have the most
conclusive evidence.

The counsel of the plaintiffdiscovers, what

he terms conclusive evidence, of their igno
rance of the contents of the plantation, in the

absence ofa description of it by a reference to

the quantity of arpents in the front and depth.

Appraisers, almost universally, attend on

the land to be valued: they preambulate it:

the boundaries are pointed out to them. They

are seldom, hardly ever, attended by a sur

veyor: the title deeds, not being necessary

to the operation which they are called on to

perform, are rarely produced to them. As the
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eye does not enable them minutely to ascer- East'n District.
• " July, 1822.

tam the length of the lines, there IS no neces- .,.....''''''
sity of their stating it, and it suffices that they MAf';~~n"

should clearly designate what they value. FOl1CHER~

This was, unambiguously done, in the present

case, by a reference to the titles, in the no-

tary's office.

If we admit, and I am unable to see how we

can doubt it, that the appraisers valued what

they inform us they did, the plantation of the
deceased, according to the titles, &c. we

must consider it as a matter of no moment,

whether the relations and creditors had cor

rect or iucorect information, or any informa

tion at all, in regard to the extent of the plan
tation. They petitioned for the sale of the

plantation, according to the inventory and ap

praisement, and it was ordered accordingly

by the judge, whose decree is sufficiently

certain: it refers, as to what is ordered to be
sold, to the appraisement and the appraise

ment refers to the title. Here we have Ipgal

certainty, and there is not the least ground to

imagine that any body erred.

The notary proceeded to carry the judge's

order into execution; on the two first days of

the sale, the proceedings are carried on with

VOL. XII. ]9
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East'n District. legal certainty; he describes what he is sell
July, IB~2. •
~ mg, by a reference to the antecedent part of
MACAHTll the record. Clark and Florian bid accor-

vs.
FOUCHER. dingly.

On the third day a variance creeps into the
record. What is its character? If it was not
voluntary, it must have been erroneous. The
notary, who made it, cannot be supposed

to have intended to vary, to change the thing,
which was the object of sale. Nothing indu
ces a belief or suspicion that he did: every
thing shews that he did not: indeed, he had

not the power. If, by using a different ex
pression, he varied, he changed the thing,

while he had not the intention of doing so, he

erred.
The counsel for the defendant urges that

this was the case; and he presents the follow
ing circumstance, as the cause of the error:

Hitherto, the auction had taken place on the

plantation: on the third day it was continued

in the city, and the notary, being thus near
Pedesclaux's office, imagined it correct to re

sort to the title of the deceased, in order to

give the most accurate description of the plan
tation he was selling. Taking up Villiers'

sale to the-deceased, he took down the de-
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scription of the riparious tract, given in the East'n District.
July, IlJ~2.

first page, the recto: and as this description ....,......-.,.,
finished the page, he stopped without turning MACt~~'n

the leaf. Thus, the description of the back FOUCHER.

tract, which immediately followed, in the be-
ginning of the second page, the verso, escaped
his notice.

There is considerable force in the observa
tion of the counsel; that it is impossible to con
nect the conduct of the notary, in this parti
cular, with that of the appraisers, a consider
able time before, so as to conclude that the
description, now given by the notary, is evi
dence of the ignorance of the appraisers of
the true contents of the plantation.

I cannot receive it as such; and my mind
remains impressed with the idea that the ap
praisers did not err-that they valued what
they certified they did value-the whole plan
tation as described in the act of sale of Vil
liers , and, when I look over that document,
I find the back tract included, as part of the
plantatiou.

It is clear the relations and creditors peti
tioned for the sale of the whole property ap
praised, and I do not think that the subsequent

proceedings could be declared less valid, on
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East'n District. positive evidence, that the petitioners had not
July, 1322.
""'''''"'' a correct idea of the contents of the planta-
MACt:~TY tion. They wished the whole sold, and it suffi
FOUCHER. ces, for the regularity of the sale, that the ap-

praisers should appear to have known what
they did value. They were not parties to the

proceedings after the order of sale, and the

expressions thereafter used in the description

of the plantation, without their know lege, can
not aid us in discovering what passed in their

minds.
It is true the relations and creditors sub

scribed the process verbal of the last days;
and the counsel for the plaintiff urges, that

their signa tures are evidence of their be lief that

the back tract was no part of the plantation.

To this, the opposite counsel replies, that
their signatures, at the foot of the process ver

bal of the preceeding days, are equally ev
idence of the contrary.

It is further urged that the proceedings of

the mortuaria, like all judicial proceedings,

were carried on in the Spanish language. That

all the relations and creditors who subscribed

(with the exception of an Irish gentleman) ap

pear by their names to be French, and may

well be presumed to have been ignorant of
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the Spanish language. This objection, in my East'n District,
• Jullj, 1322.

opinion goes too far-for it would aVOId every ~.~

act couched in any language but the vernacu- MAC:s~TY

lar one of a party. It cannot. however, be de- FOUCHER.

nied that when fraud, or error is suggested, it

may have some weight.

Errors, in legal proceedings, ought not

easily to be presumed.-Those who are con

versant with those of the Spanish government,

in Louisiana, know they were not rare. The

counsel for the defendant has laid his finger

011 two important ones, besides the one which

is the ground of the question that embarrass

es us. In the sale of the estate ofL. F. Lebre
ton, deceased, L. F. Lebreton himself is

named as One of the relations, who assisted

thereat, ante 14. At the conclusion of the

sale, under consideration Louis Foucher is

named as the vendee, while he was only sure
ty for the defendant, his brother, Pierre Fou

cher.
It is clear that either the appraisers or the

notary erred. Nothing, I say emphatically no

thing, enables me to conclude the former did
err. The latter was attempting to describe

what he had been ordered to put up at auc

tion, and he had been ordered to put up what
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East'n District. had been appraised. His description does
July, 18~2. • d .b
~ not accord with what the appraIsers escn e,
MAC~:~TY and as I cannot conclude that they erred, I
FOUCHER. must say the notary did.

I rather think that the signatures of the re
lations and creditors do not cure the notary's
error. The sale was a judicial one-the judge
was the principal party-they assisted at the
sale to see, 011 the part of those whom they
represented, that it was fairly carried on.

The judge himself was under no error,
when according to the prayer of the appli
cants, he ordered the sale of the property ap
praised.

But, the counsel of the plaintiff urges that

he afterwards approved the final adjudica
tion, which was of the plantation" with the or
dinary depth," an expression which effectual
ly excludes the back tract.

The possession of the original grant of the

back tract is presented to us, by the counsel,
as conclusive evidence that the judge con

sidered this tract as part of the plantation.

But, the counsel for the plaintiff replies that

the defendant did not shew when, where, or
by whom this document was delivered to him.

If the payor of a note present it, the legal
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presumption is that he obtained it fairly, i. e. East'n District.
July, 13~.

by paying its amount. 'Vhen nothing unfair ~
. h' MACARTY
IS sewn, omnza recte presumuntur, 1'8.

I h hi d FOUCHER.n t e present case, every t mg ten s to

support the presumption. that the grant was
delivered to the defendant by the parties,
who had provoked the sale, under the direc-

tion of the judge, who had ordered it.
The Spanish law makes it the duty of the

judge, by whose order a judicial sale (one or
dered by ajudge) is made, to cause the appli
cants to deposit the titles of the premises

sold, que incontinente ponga en el officio los titulos,

and when the vendee has complied with the

terms of the sale, these titles are delivered
him, with a copy of the process verbal of the

sale : se le entrega los titulos, can la escritura de

venta. Febrero adicionado, 2, 3, 2, § 5, no. 335.

Here, the relations and creditors of the de

ceased applied for the sale ofthe whole plan
tation, and every thing corresponding and ap·

pertaining thereto, according to the titles in

the office of Pedesclaux. The judge direct
ed such a sale and the notary evidently pro·
ceeded to the sale of the premises so order
ed to be sold. Now, as the applicants do not

appear to have altered their minds; as the
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East'n Dish~ict. judge rever modified his order, it was the
July, 132::..
~ duty of the former to deposit in the office of

M:AC,:.RTY the judge, the titles to the whole premises, the

FOUCHER. sale of which they had provoked, oiz : to both

thc riparious and the back tract-and the

judge was bound to see that such a deposit

was made. The vendee had also a right to

require this, before he complied with the

terms of the sale. After these terms were

complied with, it was the bounden duty of

the judge to have the titles thus deposited,

in his office, surrendered to the vendee. Now,

the defendant shews by the inventory, that

the back tract made part of the plantation,

the sale of which was petitioned for, ordered

and begun-that he was the vendee, and he

produces the original grant or title, to this

tract. His counsel urges, and 1 think very

properly, that these circumstances, in the ab

sence of any proof (and in this case there is

not even a suggestion) of his having obtained

possession of the document unfairly, or at any

other time, or manner, (or from any other

person) that he received it, after havirig com

plied with the terms of the sale,' from the

judge, who had ordered the sale, as the (In

Iy original part of the titles to the land sold,
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which was in the possession of those who had East'n District.

I" d If" July, 1822.app re for the sale. this possesslOn be ~
not a legai presumption, the production of MAC:S~TY

a note by the maker is no legal pre- FOUCHER.

sumption of its having been surrendered to

him by the payee, on the payment of its
amount.

If we believe this, and I see no ground for
disbelief, the conclusion is inevitable, that the
land mentioned in the grant was intended

by the judge to pass as part of the plantation.
The defendant, it is true, subscribed the

process verbal of the last day of the sale, and
the obligation for the payment; in these do
cuments the purchased premises are describ
ed as having the ordinary depth.

His counsel urges, that notwithstanding this
he may, if the error be proven, obtain its cor

rection, by the antecedent parts of the mortu

urui. If the error had been the reverse of
what it is, and instead of diminishing the
quantity of land had encreased it, could the

vendee have resisted the amendment?

Beyond the back tract oftwenty-six arpeps,
is another of fourteen, that once made part
of the plantation, which we have formerly

seen, while it belonged to Belair, had a depth

VOL. XlI. 20
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East'n District. of eighty arpens.-Ante ] 3. Now, if the nota-
July, 1822 • • •
~ ry instead of usmg the expressIOn "the ordi-
MAC:SR'fY nary depth," had used that of "tbe depth of
FOUCHER. eighty arpens," could Foucher have claimed

the last tract of fourteen arpens, and would
not the court have said that it was proper to
ascertain what the notary had been authori

sed to sell by the judge, what the relations
and creditors had requested the judge to or
der the sale of.-what had been inventoried
and appraised-what was contained in the
sale from ViHiers, to which the appraisers had
referred?

In such a case, even if the deceased had
been the owner of this last tract of fourteen

arpens, having acquired it distinctly, or by

another title than that to which the reference
was made by the appraisers, his heirs might
say they were ignorant ofthe existence of this
tract, as part of the succession. There would
not be the least room to believe that it was in

ventoried or appraised, and Foucher would
certainly have been restrained to the quantity

of'land which,from the mortuaria, would appear

to have been appraised and ordered to be sold.

Lastly, if additional evidence be required

of Foucher's belief that he had acquired
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the two tracts, we have, independently of the East'n District.
. • • July, 1B2Z.

care which he took to secure the original grant \.1" .._._

of the back tract, the declaration of the syn- MA~,;.RTY

dies of the creditors of Lebreton, consigned FOUCHER.

in a notarial act, in which they declare that it
is thro' mistake, that the words" with the or-
dinary depth," were inserted by the notary,
in the process verbal of the two last days of
the auction-that the sale of both tracts had

been petitioned for, ordered, and in their belief,
carried into effect, We have it also in the

silence of the heirs, who, although they must

all be of age, upwards of twenty years having
elapsed since the sale, have never imagined

that this back tract was not sold.
My mind more easily receives the idea that

the error crept in the record, in the manner

which the counsel for the defendant suggests,
and passed unnoticed by the relations, the
creditors, the judge and the defendant. than it
can entertain a belief that the family, credi

tors and neighbors were ignorant of the

extent of the plantation, while it was known
that the act of sale, in which its extent was
particularly stated, was in the office of a pflr
ticular notary, residing within about six miles

from it; while the original grant of Governor
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~ast'n District. Miro, for the back tract was among the pa
July, 1822.
~ pers of the deceased.
MA~:'RTY Lastly, fraud is never to be presumed; it
FOUCHER. must be proven, before a judge permits him-

self to believe it exists. Now, I cannot ar

rive at the conclusion, to which the argument

of the plaintiff's counsel is calculated to lead
me, unless I assume it as a fact (without the
least tittle of evidence and even without sug

gestion) that a gross fruud was committed.

The original grant of the back tract, in the
possession of the defendant, is presented to
us and is really a very strong evidence that

this tract was adjudicated to him. This docu
ment made part of the papers of the deceas

ed, and if it did not pass into the hands ofthe

defendant, in the manner in which he alleges
he received it, I must conclude he obtained it

unfairly-fraudulently. The meanest indi

vidual has the right to expect that his judges

should presume him honest till the contrary is

made manifest. I ask, what evidence have

I to doubt the correctness of Foucher's con

duct?

To conclude, it seems to me that the de

fendant's counsel by placing before us the

proceedings which preceded the proces ver-
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bal of the last days of the auction, has fully East'n District"
July, 1822.

manifested that the notary committed a cler- ~

ical error, which we are able to correct by a MAC:S~TY

close examination of the anterior parts of the FOl1CUR.

mortuaria, and which, in my humble opinion is

placed beyond doubt by the production of the

original grant.

I think therefore, that the judgment we

hitherto pronounced in this case, ought to be

set aside, and there ought to be judgment for

the defendant, with costs of suit, in both courts.

MATHEWS, J. I concur in the opinion of

judge Porter, for the reasons there expressed.

Moreau and JJfazureau for the plaintiff, Hen

nen, Grymes and Livingston, for the defendant.

-
THE PLANTERS' BANK & AL. vs, LANUSSE & AL. Mere proof

that the msol-
.. vent admitted

ApPEAL from the court of the first dlstrICt.- the debt, nor
. even his written

10 Martm, 690. acknowlege-
ment, win not

PORTER J. delivered the opWlOn of the est,ablish 0 it agamst his es-
court." This case has again come before us, tatoe' h 0 Of

t orwise, 1

on an appeal from the J' udgment of the inferior circum~tancesrender It proba-

court, confirming the appointment of syndics. bl;"he wife of

The first question presented is that the the insolvent ,, may vote, altho
-------------------- she has not rp,-
~. IVL~THEW~ • .T. was prevented by indisposition. from attending, nounced,
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East'n Disn ict. matters and things now ill dispute have alrea-
July, tW2'i. d b .1' di d b h .
~ y een aUJu icate on etween t e parties,

BPLAN:~ IlS' and have acquired the authority ofresJ·udicata.
ANK "" AL.

L VS. & The opinion, formed on the whole case, ren-
ANUSSIi: AL.

ders it unnecessary to examine this point.
The next error is, that the opposition to

the votes, should have been made before they
were received by the notary, and in support

of this 10 Martin, 59, has been quoted. The

same reason which prevents the plea just

mentioned from being decided on, ind uces us
to refrain from entering into this. It may not,
however, be improper to remark that the

opinion of the court there, was merely intend

ed to express the effect which a want of op

position to a vote before the notary public,

had, as to the regularity of voting at all, and
left untouched the right which each had, to
make opposition before the court and have

the facts, which they might choose to put at

issue, tried in due course of law.

That opposition has been made here; the

parties were at issue in the district court, and

went to trial on it; we shall, therefore proceed

to examine the different claims presented.

It is laid down as law, by the Spanish wri

ters. and it has been decided by this court.. ~
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tha t in cases of insolvency, the acknowlege- East'n District.
July, 18:i2.

ment of an instrument in writing, and confes- ~

sion of debt, on the part of an insolvent, is B~~~~~~.

proof sufficient to establish the debt as against LANUS;~&AL.

him, but not against the creditors; for it is pre-

sumed to be fictitious, and made with a deli-

berate intention to elude these rights, and

though it should appear by a note of hand, it

does not prove its legitimacy; and for this

reason he, who does not prove his debt by

other means, ought not to be considered
as a true and lawful creditor. Febrero, juicio
de concurso, lib. 3, cap. 3, §l, no. 33. 3 Mar-

tin, 707.

From this principle, it results that all claims
given at the meeting, in this case, to which op

position has been made, and which are proved

only by the production of the insolvent's
notes, and the oath of the creditors who hold

them, must be rejected. Still less, can we
admit claims that are established on weaker

evidence; such as those which the witnesses

do not speak from their owu knowlege, but

from hearsay.

On the part of Chiapella, Labatut and T'ri
cou as syndics, there voted the following per

sons to whom no objection has been made, or
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East'n District. whose right is clearly established, viz: Ma
Ju/!!, 18'Z2.
~ carty, Chiapella, Labatut, Guidel and Malus;

B~~A:&E:~: the amount of their debts, when added togeth

LANU8~~&AL. er, it> $120,115 76 cents.
In favor of Chabaud and Percy, there are

the votes of Old & Co., Habine, Gros, Den

nistoun, Hill & Co., and Townsley & Co.,

which are either admitted to be correct, or

have been substantially established: their ag

gregate amount is $17,616-f'o'\'

On the part of the syndics who had the ma

jority, there were two claims against the insol
vent's estate, on which Caisergues and Ma
dame Lanrisse voted-they require a particu-

• lar examination.
And first, as to that of Caisergues ; he vot

ed at the meeting for the sum of $24,520, de
claring in his affirmation, that the debt due

him was founded on fourteen notes endorsed

by Lanusse, for the sum of $30,650, on which

sum he had received from Tricou & fils,

$61:30. Before the trial was had on the op

position made, he surrendered to the persons

last mentioned, all the notes on which he vot

ed, and he was received as a witness to pt'ove

the amount due him, at the time the concurso

took place before the notary. A bill of ex-
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ceptions was taken to his testimony, but it has East'n District.
July, 1822.

been abandoned before this court. ~

The notes produced in support of this :~;=T:R:~.

claim were in number, nine. Six drawn by LANust:~&AL.

Tricou Sr fils, and endorsed by Lanusse for
814,000, three by Dutillet & Sagory to the or-

der of Lanusse, for 89000, with his indorse-
ment, together with protest made at the re-
quest of Caisergues.

We think this testimony is sufficient. The

oath of the witness corresponds with the de
claration he made when voting, that they were
notes indorsed by Lanusse. There is a van
ance, it is true, between the description gi

ven by him of the papers delivered to Tri
cou, and those prod uced on trial, but that

description is not stated in positive terms, nor
can we believe him unworthy of credit.
From the amount of the notes produced, there
must be deducted $6130, which he states in
his original declaration, he received on ac
count of the obligations held by him. This

leaves a balance due of $16,870, for which
sum he is entitled to vote.

The next is the claim of the wife of the in

solvent, which has been most obstinately dis

puted.

VOL. XII. 21
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East'n DIstrict. Sh h tt t d t t bli h it b theJuly, 1822, e as a emp e 0 es a IS 1 - Y
""'~ last "ill and testament of her father-by the

PJ.Al'iTERS'

BUK &. AL. inventory of the property left at his decease-
t's.

LUl1SS.E&,AL. by an account current between her husband,

and B. Macarty her brother, in their capaci
ty of testamentary executors of her ancestor,
J, B. Macarty-by sales between his heirs of
different portions of the property descended
to them-and by various deeds made by the

executors aforesaid, in which they state the
objects sold by them to have proceeded from
the estate of her father.

To this it is objected.
1st. That she has not renounced the com

munity of acguests and gains.-Second, that

the books of her husband produced by her

shew that only $45,000 were due, and that
she must be bound by evidence which she

has presented in support of her claim. Third,
that the documents on which she relies are
the acts of third persons and cannot affect or

conclude those who were strangers to them,

and that she cannot have the benefit of the
whole price of the sale of the plantation and

negroes to her brother, because it was ill his

posses-ion and that of her husband for years
before this transfer, and that no evidence has

been offered to shew whether the great in-
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crease which has taken place in its value has East'n Dist.Ict,
July,lll2:2.

proceeded from a rise in the property, or from -I"~
. d h . I PL4NTERS'Improvements ma e by t e community. n BANK & n.

support of the presumption that it results LANu;:~&Ar,.

from the latter, they rely on an act introdu-

ced by Mrs. Lanusse, which establishes that

thirty-four negroes were purchased by La-

nusse and Macarty, during the partnership,

and placed on the plantation.

I. The renunciation ofthe community. This

point, made by one of the counsel for the op

posing creditors, was not much insisted on by

the others. It seems to us that the general

principle of our law is, that the wife's pro

perty should not be made responsible for the

husband's debts,-that the provision in the

Cim'l Code, which requires her in case of his

death to renounce within a certain time, is an

exception to this principle-that it ought not

to be extended beyond the case there put,

and that the rule there contained in the 88th

article. page 342 of the same work, which de

clares that in case of a separation of proper

ty she may accept, has a much stronger analogy

to that now before us.

II. The introduction of the books of her

husband, and whether the statement there
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East'n District. made is conclusive of her rights? We think
July, Hl22. •
~ not. The general principle is as stated by

BP L AN T&E R S' the opposing creditors, but this case offers an
ANK AL.

LA.NUS~~&.4L. exception to it. The account shews, that by
an account regulated between the executors

of her father, the sum of $45,000 was due to
each of the heirs; which sum resulted in a.
great part from the sale of a plantation made
by the executors to themselves. This evi
dence cannot, in our opinion, prove that sale,
which from the nature of things, was impossi
ble, and from positive regulations, illegal, 11

Martin, 292; the rule therefore relied on, must
yield to the more imperative mandate of the

law, which will not suffer a married woman to

alienate her immoveable property without
certain solemnities, among which is not enu
merated, the introduction of testimony such
as this, on the trial of a cause.

III. The most difficult question this claim
presents is, whether she has made sufficient

proof that any thing is due to her, and if any,

how much. The property was paraphernal,
and it is true that the husband is only respon

sible in case it come into his possession, and
was enjoyed by him. Civ. Code 334, art. 61 and
62, Febt'ero, juicio de concurso, lib. 3, cap. 3, §1.

no. 49, par.4, tit. 11, I. 17.
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We have already seen that the simple ac- East'n District.
July 1822.

knowlegement of the debtor, or his signature ~

to a note is not sufficient to enable a credito'r to ~~~~T~Il::.

vote. Febrero, in the number next succeeding LUU8~~&,U.

that cited in support of this doctrine (no. 34,)
states, that when with this confession concur

"'otros adminiculos," other circumstances, which

destroy the presumption of fraud, this evi-

dence will be sufficient to make the persons
adducing it considered as real and bonafide

creditors.

These expressions, "other circumstances,"
leave a painful latitude to those who have to

decide such cases. As to the claim of the

wife, however, we have authority a little more
positive. The author just referred to enters

considerably in detail, respecting the evi

dence which she must produce in the concurso,

and he states in his 7th and 8th conclusion,

that when the confession of the husband is

" adminiculada" it is full proof of the delivery
of her dower. He declares by this expres

sion " adminiculada" to mean among other cir

cumstances, that which arises from the quali

ty and condition of husband and wife-the

promise of dowry preceding the confession of

it-the proof of payment of some part ofwhat
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East'n District. is stated in the act of acknowlegement-the
July, 1822. • • f h h b d
""',~ finding among the property 0 t e us an ,

PL'NTERS' immoveables which belonged to the wife. Fe
BANK & AL.

L
fS. & brero, cinco J'uicios, lib. 3, can. 3, s: 2 no. 159 and

AlVUSSE AL. T 'Y

160.
The instances here put, from which the ve

rity of the husbands acknowlegement is pre
sumed are not exactly presented in this case,

but it offers others equally strong. The con

dition of the parties,-the inventory of the
father's estate, which shews that he left a large

property,-the acknowlegemcnt of the exec
utors that they received it,-various sales by

authentic acts made by these executors, years

before the failure of Lanusse could have been

contemplated-the deed to Macarty for the
plantation four years preceding the insolvent's

application for a respite; all these are strong

circumstances to support the truth of La

nusse's confession, made in a public act, that

he received notes, and obligations, and real

property in town to the amount of one hun

dred and thirty thousand dollars in payment

for the one half of a plantation, the third of

which was the property of his wife.

\ But it has been urged that in this act of sale

there is an acknowlegement that Lauusse
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and his wife received the sum of fifteen thou- East'n District.
July, 1822.

saud dollars, and it is contended, that there ~

is no proof that any part of this was given to :~::~~~.

him. To this, it may at least be answered, LANU~':~&AL

that it is as strong evidence that he received

the money as that she did. Taking it most

strictly, it establishes that one half was re-

cei ved by each; $7500 by the husband in pay-

ment of that part of the plantation which be-
longed to the community, and the same sum

by the wife for that portion which belonged to

her i-and so we will consider it.

Lastly, it has been pressed on us that the

thirty-four negroes put on the plantation must

have augmented in the same proportion with

the whole, and in this position we concur.

Making this addition to the original cost,

there must be deducted the sum of$16,660,

which added to the $7500 already stated will

leave a balance of $66,9620
3i o' for which she

was legally entitled to vote. As to the ob

jection that there may be still further deduc

tious to make for other ameliorations of the

husband, the same argument would destroy

every other claim, as there may be also set

offs against them,

So that on the whole; we will have notes for
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East'n District. Lahatut, Chiapella and Tricou, to the amount
July, t82:l. • •
~ of $203~8:l2o'o6o~ and this gives them the ma-

PL,f,NTERS' jority admitting the Planters' Bank to have
BANK & AL. ~

LANU:~~&AL proved their whole demand.

It is therefore ordered, adjudged and de

creed, that the judgment of the district be af
firmed with costs.

Seghers, on an application for are-hearing.

In the enumeration of the votes in favour of
Chabaud & Percy, the court has omitted that

of I. 8r I. D. Forcade of Bordeaux, who voted
for $5194 45 cents, by an attorney in fact,

whose powers are on record. Their claim is

founded on an account current, likewise on

record. It is true that the claim is not sup

ported by the deposition of the witness; but,

independently of this deposition, the claim

rests on the confession of the debtor and his

signature to the account, with which concur

other circumstances, which destroy the pre

sumption of fraud. The document, no. 12,

shews that this claim proceeds from the sale

made by Lanusse of a whole cargo, consigned

to him by Forcade, and in which he was inte

rested for one-half, and Forcade for the other.

This fact, it is believed, destroys every
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presumption of fraud: it was not contested East'n District.
•• July, 1822.

at the trial before this court, nor was there ...,...---."
ever an objection raised by any of the ad- PUNTERS'
J' BANK s: AL.

verse counsel, azainst this claim. L 'So & AI
u ANUSSE ..

The court has likewise omitted the vote of

N. Cox, final syndic of Dutillet & Sagory, for

a claim of $10,780. A similar vote was given

for Messrs. Labatut and Lachiappella, by D.

Bouligny, provisional syndic. Before the no

tary, and before the court below, both parties

claimed the benefit of that vote; which, of

course, implies the acknowlegement of the

truth of the claim. There was nothing else

at issue between them on this subject, than

the authority of the voters: on this head we

refer the court to our first argument and the

document no. 10.

A small error of calculation has been made

in adding together the claims of Old, 8700;

Habine, $13,491 75; Gros, 1617 66; Dennis

tOUII, Hill & Co. $42828; Townsley, $ i80

which make the aggrf>gate sum of $ Hi,717

69 cents, instead of $16,li 16 69. If to this

we add the claim of the Planters' Balik. as it

is admitted by the juJ~Il1Pl)t of this court

$179,a8i 05, and till' two voles above men-

VOL. XII. 22
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East'n District. tioned of Forcade and Cox, we will have
JulJj, 1322. ••
~ a majority in favour of Chabaud & Percy.

PUNTERS' According to the principle "that all votes
BANK & AL.

LANUS~~&AL. given at the meeting to which opposition has
been made, and which are proved alone by

the production of the insolvent's notes, and

the oath of the creditors who hold them, must

be rejected," the vote ofCaisergues could not
be received. There is no evidence of any

consideration having ever been paid for the
notes produced in support of his claim; the

signatures to those notes are not even proved.
His own deposition is the only one introduced

on this subject, and he is silent about those

particulars. Nothing is adduced to destroy

the legal presumption of fraud. It may, per

haps, be observed that this objection was not
raised at the trial before this court; but the

principle was first invoked by the adverse

party, and it must, therefore, the more strictly

apply to their own case and to every branch of

it-at all events, the observation would only

apply to the six notes, amounting together to

$ 14,000, and the objection would remain in full

force as to the three others, amounting to

$9000, which would reduce his vote to $7870,

instead of $16,870-for which this court has

admitted it.
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An omission and some mistakes are thought East'n District.
July, 1822.

to have taken place in settling the amount for ~'

which the vote of Made. Lanusse is admitted :~::&:::

by the j udgment. L.lNUS~s~ & AL.

Ist. The court has omitted to deduct from
her claim one-third of the ,$8000, which have
been paid to, or rather less received from

the heirs of Prevost, by the transaction, which
is in evidence sub littera, K.

2d. The court has comprised in their cal.
culation ofthis claim a sum of ,$500, which is

alleged to be a present made to Made. La
nusse by her grand-mother, and whereof
there is no evidence on record.

3d. In deducting ,$7500, for one-half of the
,$15,000, paid cash by B. Macarty, as stated in
the act of sale to him by Mr. Sf Mrs. Lanusse,
the court grounds this proportion on the part
of the plantation which belonged to the com
munity, and on that which belonged to the
wife. In this it is thought there is error: one
third of the plantation descended to Made.

Laausse, from her father; one-sixth was
bought, by Lanusse, from Edmond; thus their
proportions were from two to one, and there
foretheirshares in the ,$15,000, must be ,$5000,

for the community, and ,$10,000 for Mde. La-
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East'll District. nusse; which increases the deduction, of the
July, IHeN,
~ sum of $2,500.

PLANTERS' 4th. By the same deed of sale sub littera 1
BAllOK & AL. "

L '8.& Mr. & Mrs. Lanusse acknowleze to have re-
ANUSiiJl: AI., ~

ceived, jointly, an additional sum of $25,000,

in a house and its dependencies, situated in

New-Orleans. This is clearly a remploi for so
much; and as there is no evidence 011 record

that the husband disposed of the house, his

wife has no claim OIl him for her proportion

in that amount; she must still be considered

as the owner of the two-thirds of that house,

and her claim must consequently be reduced
in that proportion; that is, for the two-thirds

of the $25,000, the price of the same.

5th. The court allows a deduction from her

claim of $ 16,660, for her proportion in the
thirty-four negroes put on the plantation by

Lauusse, calculated on the price of the sale to

B. Macarty. Here we must be permitted to

urge again an argument set forth ill our obser

vations, and which seems to have been over

looked. The claim of one-third or two-sixths

of Madame Lanusse on the plantation and

slaves, does not extend further than to what

descended to her from her ancestor. To

prove in what it consisted, she briugs forth the
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inventory in which the slaves are designated East"n District.
• ••• July, 1U2\!.

by their names. It IS III evidence, by her own ...,.. ""'"
documents, that many of them were sold and PLANTERS'

BANK & AI,.

accounted for by the executors-s-many may L 1'.1. &
ANUSSE AL.

have died between the date of the inventory

and that of the sale to B. Macarty. The pre

sumption is, that they have been replaced by

the partnership of Lanusse & l\1acarty. Of

this, it is true, we have no evidence, nor could

we procure it, but we need none. The deed

of sale to B. Macarty sufficiently evinces the

fact. There 130 negroes are sold, and it is

there stated that they descend partly from the

father of Madame Lanusse, and come partly

from purchases made by Lauusse and Ma

carty. It was then necessary to establish the

number descending from the father, to com

pare their names with those of the inventory,

and by this comparison it will be found that

70 only of that description remained at the

time of the sale. Hence. it follows, that the

60 others belonged to the partnership of La

nusse & Macarty, and thus, that the court,

in deducting the proportion of Maddme La

nusse in the val ue of :31., made all omission of

26, ill whose value she owe" also her propor

tion. The sum of $16,660, allowed for the
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Easr'n District. 34, gives an average of$490 for each, which,
July, 1822. •
~ for the 26, makes a supplementary sum of

:~.;~T;:S~. $12,740; which sum being deducted from the

LANUIi~~&AL. one found by the court, to wit: from $66,962
33 cents, leaves a balance of $31,889, to

which, we believe, the vote of Madame La

nusse must. be reduced.

PORTER J. delivered the OpInIOn of the

court. If we were to admit the claim of Four

cade, because it is supported by other cir

cumstances, we would be obliged also to ad
mit that of Tricou & sons, and others in fa

vor of the appellees, which would make the

balance against the appellants still larger.

The vote of the definitive syndic for Cha

baud & Percy, cannot be received, because
the provisional syndic voted for Labatut and
Tricou. It is an admission between those

parties as to the amount, but it certainly does
not conclude other creditors.

The error in the addition of $107, does not

vary the result as the majority was established

by more than 7000 dollars.

The bill of exceptions taken in the court

belo w to Caissergues' evidence, having been

withdrawn, he was a good witness; especially
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under the declaration made by him on oath, East'n District.
• July, 1822.

that he had no interest in the matter in dispute. ~
The proportion of madame Lanusse in the E~;;T&R~~.

sum of 8000 dollars, which formed the subject LANlT~':~&.lL.

of the compromise with the heirs of Prevost,

entered into our calculation, and was de-
ducted.

We did not take into view the donation
from the grand-mother.

The construction put on the receipt was a
strictly legal one; it was given by husband
and wife, jointly; and if we even yielded to
the construction of counsel, there would still
be a majority for appellees.

The title to the house was made to the

husband by the wife's consent; he accepted
it, and thereby became accountable for the
pnce,

'Ve refer to the opinion for our understand.
ing of the law on the question on whom the
burthen of proof was thrown as to the im
provements-if, in truth, any such were made.
We do not think that it was the duty of the

wife to furnish evidence of them. She satisfi
ed the terms of the deed from herself and
husband to Macarty, which states that the

slaves descended partly from her father, and
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East"n District, were partly purchased by Lanusse and her
July, 1322. h . f' f....,...~ brot er, when she produces a bill 0 sale 0

B
P r.AN'l:&E R S' thirty-four negroes, put there during the part-

ANK 'AL. <.

r r.s & nership, and gives credit-if she had proved
,ANUSSE AL.

20 more, the same objection could be still

made-that there might be some more.

There is not any thing offered which was

not considered; for we thought the equity of

the case, with the appellants, and the appel

lees ouly prevailed from the strength of their

legal rights.

The rehearing is refused.

Scghcrs for the plaintiffs, JJlazureau for th..
defeudant-.
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HILL vs. MARTIN. The endorsee
of a promissory
note, or bill 01

APLEAL from the court of the fifth district. exchange, can-
not write over a
blank endorse

PORTER, J. delivered the opinion of the ment an obliga-
• • tion, which will

court. The plaintiff avers, that the defendant discharge 111m
from the neces-

executed an obligation in his favour for $400, sity of due dih-
• gence in makrng

and transferred to him, by endorsement, two ?mnan~ and giv-
Ing nonce.

promissory notes of one John 'Voods for $200 . It is not sufli-
cion t to exrusi

each. The petition neither states a demand want of notice.
-that the en

on Woods, his refusal to pay, or notice to the dorser was no!
injured by the

appellant; brit, on the allegations just stated, neglect.
The endorser

prays judgment. who receiv~s."
note after It IS

The answer, besides a general denial, con- due, is obliger'
•• to demand pay-

tamed the following pleas:- ment, and givl'
notice within I!W

VOl" XU. 23
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WesCn District. That if the money had not been received
"q ugust; 182.2.

'-".rt./ from Woods, it was through the fault of the
HILL l' off.

1'S. p ainti .
:MARTIN.

That the notes were transferred as cash.
same delay, as A d th t h 1 ° d· .
If the paper was nat e negro s ave receive ,In COnSl-
negotiable. deration of them, was afflicted with redhibi-

tory defects.
There was judgment for the plaintiff, and

the defendant appealed.

The last ground of defence set up in the

answer, was abandoned in argument; and it

has been admitted, that the plaintiff is enti
tled to judgment on account of the obligation

executed by the defendant.
From the statement of facts it appears, that

one of the notes, made by W·oods, was trans

pired six months after it became due, and that
the term of payment of the other had not ex

pired.

At the trial the plaintiff wrote over the en

dorsement, which was in blank, as follows:

., I will pay to Samuel Hill the amount of this

note, if not paid when demanded by him, to

whom I assign this note."

It was proved by the testimony of Mills,

that the plaintiff left in his possession the two

notes drawn by Woods, whom he notified of
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--'.

the transfer and that he should shortly call Wets'n District.
, August, 1l.l22.

on him for the amount. That some time after, ~
HILl,

about the 22d or 23d of December, 1820, he vs.

demanded payment, which was refused; and MARTIN.

that in the month of April, 1821, he notified
the defendant of this demand and refusal.

The notes had been transferred in June, 1820.

On these facts the plaintiff contends, the
judgment of the court below should be con
firmed. Because,

1. The endorsement on the back of the

note shows a special obligation, which makes

the appellant responsible.
2. There was not any laches either in

making demand of payment, or III glVlllg
notice.

3. If there was, he has shown the defend

ant was not injured by it.

I. Conceding that the obligation, inserted
over the name of the plaintiff, takes the case
out of the general rule, and increases the

responsibility which would have resulted
from an endorsement in the common mode, it
becomes necessary to ascertain if the appel
lee had a right to make it.

To show that he was authorized to do so,

he has cited a decision given in one of our
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West'nDistrict. sister states where it was held that on an
.I1ugust, l!J22. ' ,

~ assignment in blank, of paper not negotiable,
HILL • t I f I C I' . .

1'S. I was aw u ror t ie assignee to write over It
~1ARTIN.

an unconditional obligation in his favour for

the amount specified in the instrument. 3 Mas

sachusetts Rep. 274.

We are unable to gather from the report

the principle on which this decision was

made; and, at all events, we cannot consent

to apply such a rule to the case now before

us. Bills of exchange and promissory notes

are governed by laws peculiar to themselves.

which have grown out of the usages and cus

toms of commercial nations. The negotiabi

lity of these instruments is highly conducive

to the ease and increase of trade; and as the

principles by which they are now regulated,

eminently promote that end, it is of import

ance they should be strictly pursued. The

endorser of an accepted bill of exchange,

or promissory note, enters into a conditional

contract that if the acceptor, or maker, does

not comply with his obligation at the time

promised by him, he will, on being duly noti

fied according to law, discharge it-Chitty

on Bills (edit. 1809) 312. This endorsement

may be made in blank, and it is the most
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usual mode. Admitting that the mere writinz West'nDistrict.
b .flugust, IH22.

the name of the payee on the back, does not ~
transfer his interest and property in the bill, H:,;:L

MARTIN.
(though the contrary has been decided in

this court-4Martin, 602, 9 id. (169)-that, by

the law merchant, something more is neces

sary to make it complete, and may be insert

ed by the person into whose hands it shall
come; that right to complete the endorsement

cannot be construed to confer a power differ
ent from what the parties contemplated. It is

an universal principle, that contracts must be

presumed to be entered into with relation to

the laws that govern them, in reference to

their subject matters; and that they should
be so construed, by courts of justice, as to

carry into effect the views and intentions of

the parties. Chitt.'I/ on Bills, (edit. 1809) 77

Civ. Code, 270, arts. 56, 63.

Until the contrary is shown, we are bound,

therefore, to presume, that the endorsement, in

this case, was made in reference to the lex

mercatoria, which authorizes the holder to fill

up the endorsement by making it payable to
himself-Chitty on Bills, (edit. ] S09) 103. We

can find no case, except that cited by counsel,

which declares that the endorsement may be
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West'n District. written out in such a manner as to discharge
.Ilugust, 1822. '

~ the endorsee from the necessity of due dili-
n:;~L gence; and it would destroy all confidence in

MARTI:'f. commercial transactions of this kind, if such a

doctrine received our sanction.

II. and III. The plaintiffs read from Chitty~

151. to show that, when the endorser was not

injured by want of notice, the laches to give
it was cured. This rule is stated in a note

to the edition of 1809, but it is not law. It is
true, the drawer of a bill of exchange, who
bas no effects in the hands of the drawee, bas
not a right to require notice in case accept
ance is refused. This, however, is an excep

tion to the general principle, and it has been

doubted if it should not be given even in
such a case on non-payment. Be that as it
may, it is very clear that the endorser of a

promissory note is entitled to strict notice; it

was so held by the supreme court of the
United States, after a very full examination of
all those cases which, at one time, seemed to

have a tendency to introduce the doctrine,
that, if the party was not prejudiced by want

of notice, he could not require it. 4 Cranch

154,-2 Phillips' Ev. 37-3 John. Ca. 7.

In the case before us, the note negotiated in
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June which fell due on the 15th December West'nDistrict.
, .I1ugust, 1822.

following, was not demanded in payment un- ~
. lli~

til the 22d or 23d of that month, and the en- es,
MARTIN.

dorser was not notified before the month of

April then ensuing. This, in our opinion, is

not sufficient; the condition on which the en-

dorser becomes liable is, that payment should
be demanded in a reasonable time, and no-

tice given of the refusal without delay. 1J

Martin, 452.

As it respects the note, which was endorsed

after it became due, we have come to the same

conclusion. The transfer necessarily implied,

that the plaintiff undertook to demand pay

ment; and, if that payment was refused, to give
notice to the defendant, That demand and
notice must be within the period already fixed

by law. If we were to relax the rule in this

case, we must do it in others; and thus in
troduce uncertainty and confusion in a subject
where it is highly advantageous to the pub
lic there should be neither. The act of en

dorsing a bill is similar to that of drawing

Chitty on Bills, 117; and the obligation thus cre
ated, the same. It is said in a late work of

great authority on the subjects of which it

treats, " that a note, when it has been endorsed
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West'n District. and transferred is exactly similar to a bill of
.Ilugust, 1822. '
,",'v""", exchange; it is an order by the endorser on

~;~.L the maker to pay the endorsee, which is the
MAR'fIN. very definition of a bill: the endorser is tho

drawer, the maker of the note the acceptor.

and the endorsee the peFson to whom it is

made payable"-2 Phillips' Evidence, 10, 17.

The supreme courts of Connecticut, New

York, and the United States, have all recog

nised this analogy-2 Conn. 419-9 Johnson'

121-4 Cranch; 154. If the bill thus endorsed
is due, it is equivalent to drawing at sight.

The length of time that the funds are in the
drawer's hands, (whether established by a

note, of which the term of payment is expired.

or by other evidence,) cannot affect the obli

gation which the endorsee contracts to give
notice in case he is not paid.

Where a note was passed five years after it
became due, it was held, that notice must be

given as in an ordinary case; that the law mer

chant made no distinction; that it was equiva

lent ·to drawing a new bill-9 Johnson, 121 ';

and so it has been decided in a similar case

2 Conn. 419.

We think that there was such laches III

the plaintiff holding this bill, from June to
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the month of April followinz as have dischara- West'n District.
~, b August, 1822.

ed the defendant from the responsibility ere- ~
• HILL

ated by his endorsement. rs.

If 'd I . MARTIN.we were to consi er t te transaction as

one not commercial, the plaintiff's claim would

be still less supported; it would then be go-

verned by tbat article in the code which pro-

vides, that he who sells and transfers a debt,

warrants its existence, but does not guarantee

the solvency of the debtor. Civil Code, 368.

art. 126.

It is therefore ordered adjudged and de

creed, that the judgment of the district court

be annulled, avoided and reversed; and it is

further ordered, adjudged and decreed, that

the plaintiff do recover of the defendant the

sum of four hundred dollars, with interest at

ten per cent. from the 26th June, 1820, until

paid, with costs in the district court, and that

the appellee pay the costs in this.

Brent for the plaintiff Baker for the de

fendant. -
ApPEAL from the court of the fifth district.

BONlN 0/ .fJ.L. vs. EYSS.fJ.LlNE.

This was an action for the rescission

V OJ" XTI. 24

1

12m185
50 8i6

A h . di "12m 185. avmg 18-, 113 1053
covered that B.

f
had sold him

o a land, to which
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West'n District, sale of a tract of land on the ground that the
.flugust, 1822. '

~ vendor had sold the thing of another; that
BONIN & AL.

"s, the sale was fraudulent; and that the land
EYSSALINE.

was dotal.
ne had no title, r •
:;ave nonce, he I'he defendant pleaded the general rssue-e-
would not pay J J I' 'WB " d' 1 fi h
the price, and t rat t re p ainti omn.jrnme late yater t e
require a reSCIS- •
•ion. Hefore ser- sale, took posseSSIOn of the land sold, and

~ii~~ ~:: ~.: ~i}~= still retains it, without ever having been dis-
mily mee tinu, b d d Iie tcnd d . t: d
hem!', of opinion tur e : an de ten ere security ror any a-
that the land I' f 1 I . .
could not con- mages resu tmg rom a ega eviction.
venicntly bo di- • • •
vidcd, '''COlU- There was Judgment for the defendant, and
mended the sal« ••
of rt, At the the plaintiff appealed.
.-luction which .• •
followed, B.pUl- The facts of the case are, that m March,
"'''''cd the laud. f)' h d f d ld hl"ff

Held that, al- I O~O, tee en ant so to t e p ainti ,
though it did not • •
appeal, that the Bonin, a tract of land of lilt arpens, HI
heirs of age had "
provoked a divi- front on the T'eche. In December, following,
sion or a salev Il. Iaintiff I'd" d I I h dwas equa.lly pro- the P aintitls lanng iscovere ,t iat t ley a
tected, as if the •
-ale had been purchased what did not belong to the vendor,
forced on the bl" f h ,. ,
miuot s : the tu- gave pu IC notice 0 t ell' intention to pro-
tor ha ving been •• f h .
a party to the cure the reSCISSIOn 0 t e sale, and tIle resti-
proceedings, and • fl' B"
that the sale was tution a t ie notes gIven by oum, [or the
legal; and 13. ha-. d d b h hi' 'ff.
ving acquired a prICe, en orse y t e ot er p ainti .
good title before "
the service of the A few days after, a family meeting, com-
citation, might d f I fri d . he mi D "
well resist thc pose 0 t ie rien s of t e minors umartrais,
plaintiffs claim. , •

was called; and was of opullon, that a tract of

land, mentioned in its proceedings, could not

be conveniently divided, and that it therefore
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was proper to sell it for cash and to divide West'nDislrkt.

, August, 11l2'2.

the price. The under tutor did not intervene, ~
d I d

CD 8 t . d BONIN & AI,.an on t ie next 3y, ec. 2 ,) the JU ge 1'$,

f b h I d h I
" EYSSAJ,INF..

o pro rates omo ogate t e procee( mgs ;

and on the 2 Jst of March, the laud was ad-

iudged to the defendant for $6000.

At the time of the sale of the defendant to

the plaintiff, Bonin, the 14* arpells sold, were

lour undivided parts of a tract of 22 arpens,

owned in equal parts by C. Gravenbert, the

minors Dumartrais, in right ofP. Gravenbert,

their mother, and F. F. Gravenbert, the de

fendant's wife, as part of her dower.

Brent, for the plaintifls.c-vl. The defendant

sold the thing of another. The land made

part of his wife's dower. Neither he nor she

could sell it; neither could both jointly.

Civil Code, 328, art. 36.

II. If the land sold was the property of ano

ther, the sale is null. We find what a sale is

in Civil Code, 344, id. 236, art. 63, 260, art. 8,

262, art. 9, 264, art. 31, 33. Pothier, Vente,

6, 18,42.

In sales good faith ought to exist, and the

seller ought to retain nothing of the titles. 1

Pothier. 232 &. 2~}4. c« Code, :~.56, art. 66,
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West'" District. If the purchaser discover that the propertj..
August, 1822. J

~ does not belong to the seller, he can have the
BONIN&AL. I '.1.1 Ph' 9 C"l C J

cs, S8 e rescmueu. I ot ier, 23 - un one,
EYSSALINE.

354, art. 59, 356, art. 62 & 63. The want of

title is a redhibitory defect, for which the sale

can be cancelled. Gi~·il Code, 356, art. 5.'), 67

Sr 70. ] 2 Pandeetes Francoiscs, 258. It is not

necessary that an actual eviction should take

place, a danger of being disturbed is sufficient.

3 Martin, 236, 235 & 336.

Neither the husband nor the wife can sell

dotal land; and when the law prohibits any

thing to be done, if it be, the act is null. Ci»,

Code, 4, art. 12. Consequently, the sale of do

tal land by the husband is null. Such has

been the interpretation given to an article in

the Napoleon Code, precisely the same as

the corresponding one of that in ours. Nap.
Code, 1554 &- 1560. ] 8 Jurisp. Code ct« 169.

And such is the doctrine laid down by Domat,

47, 48. contract of sale. tit. II, sect. 8, P: 8.
III this state the law prohibits the sale of

dower land, Civil Code, 328, art. 36, and no

sale contrary to law is valid. id. Il, art. 12.

III. If the sale was null, or if it ought to be

rescinded, the district court erred ill giving

judgment for the appellees.
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EYiiSALINE.

art. 65-72.

An actual eviction by suit is not necessat·y;

id. :354, art. 50. The law requires a suit in

ordinary cases, as the only mode of ascertain

ing whether the property belongs to a third

person. It is to establish this filet; but ill the

present case it is not necessary~ because the

fact can be established in another and as cer

tain a manner, i. e. by the proof of its being

dotal.

If the suit be necessary in the present case,

there is no persoll to bring it. The wife can

sue after the death of her husband only; and

before this the money might be squandered,

and where could the plaintiffs have relief?

Civil Code, 330~ art. 30.

lt is admitted, that ifEyssalineknewthat the

land belonged to his wife; the sale was frau

dulent and ought to be rescinded. To prove

this knowlege, it suffices to refer to the mar

riage contract, and to the subsequent pro

ceediugs, which he thought proper to refer

to, in order to acquire a title. If he did not

know that he had no title when he sold, why

did he deem it necessary to take these steps?

If it was void. as to part. it must be avoided West'nDlstlict.
, .I1agust, l~~22.

as to the whole. Ci». Code, 3.50, art. 60, ;j56, ~ .---...
BONIN & AL.
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'iV,',1'n Distrrct.
.'1,.,'-"". t::_'!,
'Y.~

BO~H" &; AI..

rs.
EnS.H,rNE.

It is enouzh for the plaintiffs to show, that

when the dr-ieudant made the sale, the pro

perty was not his, and he knew it. This

they have proven, as clearly as the nature of

the case will admit.

The subsequent proceedings, to which the

defendant resorted, are not binding OIl the

plaintiffs, without their consent; nor are they

according to law. They have derived no

title from these proceedings, because Mrs.

Eysaline was not a party to them; because

there was no order from the judge, for the ex
press sale of the property; because the family

meeting was not composed of relations of the

minors Dumartrais, but of strangers, while it

is in evidence that their uncle was living, and

could have been had; because, no valuation
preceded the sale, as is required in all cases

in which minors are concerned.

The extent of the defect of the defendant's

title is perfectly immaterial. If he had no

title to OIl(' half, and a good title to the other,

the sale must lie rescinded for the whole. For

the plaintiff had no intention of purchasing

one half of the land only.

()uvillier, on the same side. The sale of

the defendant to the plaintiff: Bonin, is null.
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We are not to inquire whether the defend- Wcst'n District.
, ih'gnsf, W,;!:2.

ant sold, as the agents of the OW[H'rs, and ""'~

f' hei , hi izh H d BONIN &; AL.or t ell' account, or in IS own rig! t. a rs.

I 11 ., I I h if EYSSALINl':.ie so ( as agent, It IS C ear t lilt t e rat! rca-

lion of the 0"'I1Cr8 would have imposed on

the vendees the ohligation of performing their

part of the contract. If he sold in his own

right, the plaintiffs have a right to claim a re-

scission of the sale; for the sale of the thing

of another is null. Cin. Code, :119, art. 18.-

JUt" Code JV'up, 191.

The adjudication made to the defendant.

one year after his sale to the plaintiffs, is null.

After the plaintiffs had openly declared

their intention to insist on the nullity of the

sale, the defendant procured, what he terms,

a family meeting, in which the under tutor did

not intervene. The meeting determined, that

the land which was held by the minors Du
martrais, C. Gravcubort, and the defendant's

wife, should be sold for cash. It was sold to

the defendant.

This sale, we say, is null: for it was not at

tended with the formalities ,..hich the law

prescribes. The land of a minor (or that in

which he is interested) can he sold judicially
only. Cit'. Code, 187, ad. 166.



~Vest'n District.
August, 1822.

"",---..
BONIN & AL.

rs,
F,YSSALINE.

CASES IN 'rHE SUPREME COURT

When several persons, either of whom is a

minor, have an undivided property in land,

application for a division must be made to the

court, who directs a valuation of the land. Id.
137, art. 167. In the present case, such valua

tion was not made. The interest of the minors

is, therefore, unaffected hy the adjudication.

The land was dotal, and the husband could

not alter it, even with the consent of the wife.

CiL'. Code, :~30, art. LiO.

The sale to the plaintiffs is a fraudulent one;

as the vendor knew he was selling what did

not belong to him; as one half of the land is
not worth any thing, and the vendor did not

inform the vendee of this; as, if he really

purchased the part of C. Gravenbert, he ought

to have given his title to his vendee,

The defendant knew the land did not be

long to him, because it was the property ori

ginally of his father-in-law. at whose death it

descended, in three undivided parts, to his

wife. C. Gravenbert, her brother, and the mi

nors Dumartrais.

When aile knowingly sells the thing of an

other, the vendee may demand the rescission

of the sale, if he was ignorant of it. 12 Panel.
Fr. 269. Poth. Vente.
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The defendant sold fourteen arpens and West'nDistrict•
Jlugust, 1322.

two thirds ofland, without apprising the ven- '-"'/,"""

d h f . f I J di BONIN & AI.•ee, t at a part 0 it was 0 no va ue. u Ice l'S

EYSSALINj;.
deposes, that the front of the tract is of value

to the depth of six arpents in depth: at this

distance, the swamp bpgins. The land, in the

proceedings after the death of the vendor's fa

ther-in-law, was estimated at $2500 only, and

he exacted of the plaintiff the sum of BOOO.-

The sale was, therefore, fraudulent; and in

case of fraud, the rescission of the sale may be

demanded before the vendee be disturbed.

Brownson, for the defendant. It is contended

that the land sold in the present case, was the

thing of another; and that the sale is therefore

void-the defendant denies the fact. He con

tends, that one half of the tract was vested in

him by marriage contract, and that the other

half was acquired by sale from Gravenbert.

Formerly, mere estimation operated as a

sale to the husband. 6 Martin, 659.

Since the adoption of the Civil Code, mere

estimation does not transfer the property, un

less accompanied by an express declaration to

that effect. Civ. Code, 328, art. 34.

But in this case the dotal object is not the

VOL. XIT. 25
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West'n District.pl'()l)erty, but the price. The expression of the
August, IG:lZ. I ,

~ marriage contract is, that the property of the
BONIN & AL. 'r' ~1 'Il if

1','. wue consists : 4' en une somme (JC 'luatrem: e nell
EYSSALINE. ., ,., "

cent 'l.'l1Igt unepiastres, quatrevmgt trois centimes,

&c. v cumi en oaleur d'csclaves, bestiaux, terrcs.'

S'c. referring to an act of partition for a de

scription of those objects. The law says, esti
mation does not transfer the property, "unless

there be an exprebs declaration." But does

it say, that any express declaration is neces

sary, when the price is settled as dowry? If the

object of the dowry is property, mere estima
tion furnishes llO proof that the wife intended

to make. tbe husband responsible for the price,

in case the property should perish or be lost.

But when the price itself'is constituted as dow

ry, it is a pretty strong indication that the wife

intended to secure its return, instead of the

property. It shows, at all events, that the minds

of the parties were fixed strongly on the price,

and not so strongly on the property. It shows

that the price is the principal object of atten

tion and that the property is merely the acces

sary. 'Vhat strengthens this construction is,

that by a subsequent clause in the same con

tract a favourite slave with her child, the wife,

it would seem, did not intend to transfer, arc
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constituted as a part of the dowry in the ordi- West'n District.
Jlugust; IlI2'2.

nary way, without any" express declaration." ~

I ; "th d BONIN & AI,.n regard to the other moiety of t clan ,·s.
EYSSALINE.

sold, an objection has been started in this court

to the evidence, which was furnished by the

plaintiff himself, in the court below, of the

title derived to Eyssaline from Charles Gra

"enbert. As I presume, a party cannot be

permitted to object to his own evidence, it is

unnecpssary to enter into the question which

the plaintiff now raises. To prove that the

plaintiff himself introduced as evidence the

document alluded to, I refer the court to the

statement of facts, in the case of Fusilier vs,

Bonin 8,' Chretien.

The court will see, from the statement of

facts, that the sale from Eyssaline to Bonin, took

place 011 the 18th of March, 1820; that Bonin

"vent immediately into possession, and that he

has never yet been disturbed, by any adverse

claim. It is pretended, however, that the de

fendant did not give him a title, to at least

one half of the thing sold, and that the sale is,

therefore, void. The Civil Corle is cited, 3,18,

art. 2.5, which says, that the sale of a thing be

longing to another person is null. This is an

}\ bstract proposition. which it becomes neces-
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\'Vest'n District. sary to examine. Does it mean that the sale
.I1ugust, 1822. '

~ is so absolutely null, as to produce no effect
BONIN & AL. b h .... ad' h h

rs, etween t e parties r roes It mean, t at t e
EVSSALINE. I' II d h f h h' ,sa e IS nu as regar s t e owner 0 t e t mg r

The former cannot, it appears to me, be its

meaning, because it would be at variance

with the rest of the article, which says, that

" it may give rise to damages, when the buyer

knew not that said thing belonged to another

person." The article surely cannot mean to

say, that the sale, though null with regard to

the parties, may give rise to damages. This
would be a contradiction in terms; because

what is null absolutely, can produce no effect

between those, in respect to whom it is null.

I should suppose that the ar'ticIe means, that

the sale is null in a certain sense, that is, so as

not to operate a transfer of the property against
the real owner; but that it is not null in a cer

tain other sense, as respects the parties; but

that between them it may give rise to dama

ges. Such appears to have been the opinion

of a commentator, on art. 1599, of the Napoleon

Code, from which the article of our Code has

been literally copied. I refer the court to a

work entitled, "Discussions of the Napoleon

Code," 3 ool. 152, art. 1598 & 1599; where the
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following remark will be found. " .flll surplus WesCn District.
, August, 1822.

il resulte de Particle tel gll'il est ii/ouce maintenant ~
L _1 l h d' ., II ' BONrN & AL.'lue a vente ae a c osc autrtu nest nu c 'In en ce I'S.

, II ' L loti I EYSS.1LINE.sens, gu e e ne peut pas opera a trans atton ( e pro-

priete de la chose vendue, mais gu'elle est valable en

cesens gu'elle produit Paction de garantie."

It will, perhaps, be objected against the in

terpretation, that it was unnecessary for the

legislatme formally to declare, that the sale

of the thing of another should not be binding

against the real owner. That this principle is

too plain, ever to have been doubted, and that

legislation on the subject was unnecessary. In

answer, I say, the subject was not so perfectly

clear of doubt in the Roman law. I refer the

court to the following text :-" Si Presidiprovi

nciceprobatum fuerit, Julianum.nullo jure munitum,

servos tuos scientibus»endidiese, restitueri tibi emptos

servos jubebit. Quod si ign01'llveriut, et eorum

facti sunt, pretium eorum Julianum tibi solcerejube

bit." Cod. lib. 4, tit. 57, I. 1. Here we see a

distinction was made, If the purchaser knew

that the slaves did 110t belong to the vendor,

he was bound to restore them to the owner.

If he did not know that fact, and they had

been delivered, the owner recovered the price

from the vendor. Does not this strongly im-



193 CASES IN THE SUPREME COUl\T

West'n District. ply. that the law would protect purchasers in
A.ugnst, lB:2:Z

........-'~ good faith, though, the property sold did not
BONIN & AL. •

I'S. belong to the vendor? And yet. this was not
EYS5ALINE.

really the Roman law, as will be seen on con-

sulting the following authorities. .ff. .50, 17,

54. /d. 18, 1, 4, 5, 28 & 70.

The true doctrine of the Roman law, on the

subject ofsales, appears to have been, that the

sale of the thing of another, was good between

the parties, to the contract, unless the pur

chaser knew, at the time of the sale, that the

thing did not belong to the vendor, in which

case it was merely void, and the purchaser

had no recourse on the warranty. Perhaps

a disposition among the Roman lawyers to theo

rise and refine. may, at times, have betrayed

them into a stiff and artificial manuel' of ex

plaining those deep and solid principles of

natural justice and equity, which they have

been so successful in delevoping. Perhnps

too, in some cases, we may be disposed to

complain, without much reason, and in at
tempting to avoid their errors, we may run

some risk of falling into others, still more

dangerous. If we had fallen by accident,
upon the proposition to LHa found ill the Ro

man law, that ,; the sale of a thiug of another i~
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valid" without any of the accompanying ex- 'West'n District.
, b Jlugust, l:j2~.

planations or restrictions, we should probably ~

b k with he ini I b " fBoNIN&Ar"e struc \: Wit t e mjusttce am a sun ity 0 1'8.

t .. t B I I "EY:;SALINF.t ie pnnClp e. . ut \V len we come to earn,

that the expression is only applied to the en

ga~ements arising between the parties, and

not to the rights of him whose thing has been

sold, we should probably view the subject in

quite a different light. The same proposition,

which might have appeared to us so objec-

tionable in the abstract, when it comes to be

explained in the correct. comprehensive, and

satisfactory language of Pothier, loses all its

obnoxious features, and we are immediately

satisfied with the reason and j ustice of the

principle. Thus, le contrat de vente est un con-

trat par lequelPun des contractans, qui est le ren-

ileur, 's'oblif.(e enuers Poutre, de lui faire (It-oil' Ilbre-

meni, atitre de propriitaire, une chose.pour leprix

f!'une ccrtainesomme d'argent," &c. "J'ai dit, de lui

[aireaooir ii titredepropriitaire. ces tcrmesqui repon-

dentaceux-ci.praestare emptori remhaberelicere, rcn-

ferment l'obligation de livrer la chose al'acheteur et

celie dele defendre,apresqu'ellelui a Cle livree,de tous

troubles, par lesquels on l'errtpecheroit de posseder Ia

chose et des'enpOJ'ter pour Ie proprietaire, mais ils ne

renfcrmentpas l'obligation pdrisc de lui en transfer-
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·West'n District, CI'laj;l'o1)l'iete : carun »eiuleur qui»endune chosetlont
.11115 IfJ;{, lU22. 1 ,

~ il se croitde bonne[oi etreleproprictaire.quoiqu'iinc
BOSIN & AI" lesoi , bl' . , . ,r.-

I'S, esaltpas, nes oigepas precisement a en trans} erer
EYSSALINE, L " -" C d V li .a proprlete. - onirat e ente-pre lmmary-

article. Again-"On peut uendre »olablement non

seulement sapropre chose, mais meme la chose d'au

trui, sansleconsentement deceluiqui en estleproprie

taire. II estomi gne celui qui vend la chose d'autrui ne

peut pas, sans le conscntement dnproprietaire; trans

fcrer la propriete de cette chose qui ne lui appartient

pas." " JJJais le contrat de vente ne consiste pas

clans la translation de la propriit« de la chose vcn

due; it suffitpour gu'il soit »olable que le oendeur se

soit nalablement oblige defaire avoir aPacheieur la

chose vendue, et l'obligation gu'il en coutracte, nc

laisse pas d'Ctre noloble, qlloiqu'il ne soit pas en son

pouooir de la remplir, parle 1'efUS que fait lepropri

ctaire de la chose, de consentir aII./, vente." Id. n. 7.

The compilers of the Napoleon Code seem to
have been dissatisfied with the abstract rule

of the Roman Law, that "the sale of the

thing of another is valid." They seem to have

considered the theory absurd, and one which

might lead to mistakes in its application. They

wished to avoid the subtleties and nice dis

tinctions which they imagined they perceived

in the Roman Law 011 this subject. and to
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'adopt a legal phraseology which they consid- West'n District.
~ /lugust, H:'22.

ered more simple and natural. Prompted by ~~
tl iderati h . L 9 f I BONIN & AL.lese consi erations, t e artie e 15 9 0 the 1"S

EYSSALINF
Napoleon Code was proposed at first as a pro-

ject in a form somewhat different from that,

which it posseRses at present, was discussed

in the council of state, and finally passed into

a law in its present shape. We can collect

from the whole discussion, which took place,

that even under the ancient laws, it was be-

lieved that the sale of the thing of an-

other was really null in regard to the own-

er of the thing-Yet, as there appeared to be

some contradiction in some of the texts of

these laws, and as the council were dissatisfi-

ed with the whole theory on the subject,

thinking it gave rise to unnecessary and em

barrassing subtleties and distinctions, it was

thought that the article proposed would sim-
plify the matter, and make it more intelligible,

Discussions of the Civil Code, 2 vol. 457.

M. Tronchet, one of the council, observed,

"on a coulu igalement ecarter les subtilitis du droit

Romain, car il est ridicule de »endre la chosed'au

inti." Whether the council have attained the

object of their wishes by the article in question,

and whether they have not increased rather

VOl" XU. 26
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We,!,,, [)is~rict. than diminished the embarrassments which f'X
.fJ.Uf!,ust~ IJ~'2.

~,---.... isted under the ancient laws, may wr-ll be
BO"!...,&AL·. l L .1 IT I' b 1'1

CS. doubted. .rowever t lIS may e, one t lIng
EYSbALINE.

think is evident, which is, that in changing

the theory, they did not intend to change the

practical rules of the ancient laws. 'Vbell

those laws say. that the sale of the thing of

another is valid, the expres-iou is used, as I

have before shown, in reference to the obli

gations between the parties. As between

them the sale was considered valid, it fol

lowed as a consequence from the theory, that

it gave rise to the obligations of warranty.

It hound the vendor to delivery, and warranty.

It compelled the vendee to pay the price, ac

cording to the stipulations contained in the

contract. It was, indeed, the basis of all the

obligations between the parties, There was,

to be sure, one case ill which the ancient sys

tem regarded the sale as null, even between

the parties; and that was, when the pur

chaser knew that the thing sold did not be

long to the vendor. The sale was then pro

nounced simply void, and, of course, could

give rise to no action on the warranty.-The

vendee might probably have recovered the

price, alleging it to have been paid with-
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been '1Vest'll Distrrct.
.J1l1g.'!sf, IU:.!~.'-I"- _____

BONIN & .'L.
1\':,

E1:SSAT.INE,

out consideration, but would not have

entitled to damages.

Now let us consider the consequences of

our own legislation. The Napoleon. and our

Code declare, that the sale of the thing of

another is null. But they go Oil to provide

that, notwithstanding this nullity, it may give

rise to damages" when the buyer knew IIOt

that said thing hplongetl to another person."

This is the same as if they had declared that,

though null 1'01' one pm'pose, it is valid for

another. It is null, in fact, in regard to the

owner of the thing sold. It can have 110 pos

sible effect upon his rights. He lOfty bl'illg

suit against the purchasor, aud the latter can

not avail himself of a sale from one having no

right to sell. But in regard to the seller. the

case is different. He has entered into cer

tain obligations, which Ill' must he hound by.
Al1Io/lg tile chief of these, are delivery and

warranty.-Cit'il Code, 3 ~8, art. 2 L-'Vhen

our Corle calls such sales null, it speaks ill re

lercuce to the owner of the thing. 'Vhen the

Roman luu: calls them valid, the expression is

used in reference to the parties. Our law,

makes the vendor lia ble to damages ill case

of eviction. TI1f' RnJnrtn {aw did the same,
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West'n Disu ict, But then there is this difference, that in the
.11 ugust, 18:2:2.

~ Roman law, this right to damages was a theo-
BONIN & AL.

N. retical consequence, resulting from the breach
""E YSSALINE,

of a valid contract; whereas, in our Code, the

contract is called null, but damages are ex

pressly given by statutory provision, and

without regard to theoretical consistency.

Ours is the Roman law, without its theory.

Like the Roman law, it takes away all right

to damages when the vendee knew, that the

thing sold did not belong to the vendor; and

like it, probably it might in the last case, give

an action to recover the price, as being paid

without consideration. No change has, there

fore, as I conceive, been produced by the

adoption of the Napoleon, or our own Code, in

regard to the practical effects of the contract

of sale. I conceive, that these contracts still

give rise to the same obligations between the

parties, are to be carried into execution in

the same way, are subject to the same limita

tions, and restrictions, as prevailed in the

Roman laws, and are protected by the same

sanctions. Indeed, how is it possible to call

these contracts absolutely, and to all intents

and purposes, null; speaking in reference to

the parties, when they arc yet, as they wert
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formerly the basis of all the obligations be- West'n District.
, .'1ugust, l322.

tween those parties? What does the vendee "'" ---....
r I' . f" • ... BONI"V &, AL.resort to tor us recourse, III case 0 eviction r us,

EXSS.lLIXE.
Is it not the warranty contained in the con-

tract? How could he, with propriety, lay his

case before a court, except by referring to

this contract? \Yhat could he complain of?

Is it not that the vendor, by the contract of

sale, undertook to warrant him ::lgainst evic

tion, and that in violation of this promise, he
has suffered him to be evicted? And, I should

be glaJ to know, how a man can be liable to

damages, for not observing a contract which

is null; that is, which is the same as if it did

not exist? If the breach of a contract can

produce damages, I should suppose it was

sufficient proof that it could not be null; cer

tainly, with regard to those against and in fa

vour of whom it might produce damages.
The contract may, with perfect propriety, be

called null, in regard to the owner of the
thing sold; because, in regard to him, it can

produce no possible effects, But in respect

to the parties, the case is widely different.
The law does not, with regard to them, con

sider the contract of sale the same, as if it did

not exist. The plaintiff himself must admit,
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West'nDist,irt. that as to the seller it produces the obliza-
./lugllst, lU-2~.' ., ~

~ tious of delivery and warranty-Chit Corle,
BONIN & AI.. •

IS. 348, art. 2-1 ;-and as to the buyer, the obliza-
EY:iSALINE.

tion of paJ ing the price-Ibid. 360, art. 82.-

The law could not intend to say, that these

obligations only exist, when the thing sold

really belonged to the vendor; beca use, ill

that case, there never would be occasion for

one of these obligations, that of warranty

agaillsteviction. The vendor warrants agninst

lezal evic-tions, not illef{al ones; and if, at the
~ <-

time of the sale, he was the real owner of the

thing sold, it is obvious there could bo no

legal eviction. The vendee being possessed

of the vendor's title, and that bc>ing a good

one, as would be the case if the vendor were

the real owner at the time of the sale, it is

plain that the vendee could uever be evicted

by a title better than his own; and consequent

ly, could never be legalZIf evicted. It is only

when the vendor is not the real owner of the

thing sold; and consequently, when he sells

the thing of another, that there is any possible

occasion for the obligation of warranty. It is

only in tluit re1'Y case, and in 1/0 other, that the

law has given rise to the obligation of war

ranty, and to an action for the breach of it.
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I have dwelt somewhat at lenzth upon this "''''.('11 District,
h .hll,I'!Jt,lL22.

point, because the article 1599 of the Na- ,-"".~

I C! I l l d '" f BUNIN & AL.
po con ore las pro( ucer a ectsron III one 0 rs.

E YSSAJ,INf:,
the provincial courts of France, w hich is abso-

lutely at variance with the ancient laws, and

which is justified, or attempted to he justified,

by a supposed change in the law. occasioned

by that article. The case I allude to, is one

decided by the appr-llate court of Hions. cited

from a work, entit led 1B "Jurisprudence du

Code Civil," 169. The decision took place in

1310, and the opinion of the inferior tribunal

was reversed. It will be seen, however. that it

was a case of the first impression; and that

iu the reasoning of the judges, there is 110 re-

ference to authorities; no examination of the

ancient laws. The editor, in a note at the

head of the case, remarks, that there is ano-

thcr decision reporte-d in tbe 15th 'Llol.o/ the

same work, 139," qlli cst basic Sill' tl'autrcs priuci-

pes que ccux qui ont ele adopiis dam Pespcce sui-

nante, ct qui 11°us poroissent preJerubles." As the

l{jth'L'o/' is not 1I0W within my reach, I am obli-

ged to content myself with the above refer-

ence to i1.-1 do not den)' that the opinion of

tho court of Rions supports the pretensions

of the plaintiffs. But 1 will oppose to the au-
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,\Yr«'" l)ii(l1c(. thority of that case another reported in the
./1USltst. 1:J:.!~. J',
~ 17th 'Vol. of the same work, 437-8-9.-A snit.

BOYIY & "\1"

/'S. was brought by the purchaser to annul a sale,
EY;;SALINE.

made to him by a natural tutor, of real pro-

perty belonging to his ward, and which had

been sold by the tutor, without pursuing any

of the formalities required by law for the va

lidity of such snles. The cause having been

decided against the plnintiff iu the court be

low. an appeal was taken to the appellate
court of Turin, where the judgment below was

confirmed. It was contended in that case, as
it is in this, that the vendor had sold the thing
of another; that the sale was in contraven

tion of the article 1599 of the Napoleon Code,

and was therefore void. The court had oc

casion particularly to examine the ancient

Jaws, to inquire how far those laws on the sub

ject of sales had been altered by the Na

poleon Code, and whether any radical change

had been produced by it. Their opinion may

pretty clearly be gathered from the following

observation-page 439. "Ce n'estpas apporte)'

des limitations a Particle 1599, et moins encore

Ie renilre illusoire, que de classifier te contrat dont

il s'agit SOllS sa vraie natureetde ledemoutrer eirau

gel'r( ces dispositions. mai» C'f'Sl f"IJiter d'itendrc it
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des contrats expressement permis et valaUes, une loi Wcst'n District .
.lllIgnst, 1822.

prohibitive umiqucmeut dirigie it iliminer les[raudes """'~

l b . . itre d. I' b' " BONIN & AL.et es a us, gUt pounoient ruutre e am zguzte et 1:8.

EY~~AL1J"'E.

de la mauoaise interpretation de la loi Romaine."

It will perhaps be said, that the object in the

contestation in the two cases was ditferent

that the case of Turin relates to minors' pro

perty, and that of Rions to dotal. But what

difference, I would ask, can that make? In the

case of dotal property the nullity "vas claim

ed, not because the property was dotal, but

because it did not belong to the vendor. It is

true, the husband cannot in general sell dotal

property; but it is equally true, that the tutor

cannot sell the real property of the minor,

though the judge may cause it to be sold on

observing certain formalities. If then the tu

tor sells the real estate of his ward, what is it

but to sell property '" hich does not belong

to him? Does the husband any thing more

when he sells dotal property? It is said, the

sale of dotal property is prohibited, except in

certain cases and under certain circumstances,

and that this prohibition imports nullity. So al

so is the sale of mino. real property prohibi

ted, except in certain cases, and under certain

circumstances, aud then is ouly permitted with

VOL. XII. 27
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West'n District. certain formalities. And does not this prohi
.Ilugust, W":2.

~ bition with regard to minor's p-roperty, equally
BONIN & AL. • II' ~ Th h j I diff .

1'S. Import nu ity : e trut 18, t re 1 erence In
EYSSALINE.

these two decisions did not arise from allY

supposed contrariety in essential facts; they

were both decided upon principles, which are

general, and which have equal application to

the one case as to the other; they are op

posed to each other in spirit and in princi

pIe; they cannot be reconciled; they can

not stand together. If the court of Rions was

right, the court of Turin was wrong. If, as a
general principle, made sacramental by the Na

poleon and our own code, the sale of a thing

belonging to another person is null, ipso facto,

de plein droit, as is contended in behalf of the

plaintiff." then the sale of minor's property

by a tutor, not authorized, would be as void as

the sale of dotal property by a husband not

authorized. Yet thi's court has lately decided

in the case of jlJlelan~on's heirs vs. Duhamel in

conformity with the opinion given by the court

of Turin, that the nullity of the sale, in regard

to minor's property, is merely relative, and that

it cannot be claimed b""he purchaser.

The plaintiffs' counsel have quoted the

Pandectes Fruncoises, 12 vol. 268. But this au-
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thority is merely the opinion it may be of a West'n District.
, 'August, 1822.

distinguished civilian, given, however, hastily ~
. If' k d . h BONIN & AL.
In t re progress 0 an extensive wor ,all WIt - rs.

• ., • EYSSAr.INE.
out, as It appears, any particular examination

of authorities.

It will not be contended by me, and I pre

sume not by the counsel on the other side, that

the opinions and decisions of foreign tribunals

and jurists are binding authority upon this

court. ""Vhen, however, they relate to mere

questions of customary law, and are uniform,

they ought unquestionably to have some influ

ence as mere precedent and authority. But the

present is a question which relates to a written

Code, recent in its origin,andofwhich this court

is probably as able to give a construction as the

provincial courts of France. This court will,

no doubt, listen at all times with great respect

to the opinions ofeminent jurists; and, had the

opinions and decisions quoted been uniform,

they would certainly have been entitled to

great weight. But being, as I have shown,

contradictory, it is for the court to say which

of them shall be followed. It is for this court

to decide, whether a vendee, being put in

possession of the thing sold to him, remaiuing

undisturbed in that possession by auy adverse
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West'n Diqtricl. claim can himself assert the nullity of the sale
August, 1822. ' ,

~ on pretence that the vendor had no title.-
BONIN & AL. Thi I h . . hi

rs. IS IS a toget er a new question In t IS
EYSOALINE,

country. The present is, I believe, the first

snit which has depended for its success wholly

upon the establishment of such a principle.

In this view of it, the subject becomes impor

tant. By way of defence, want of title has

been frcquently urged as cause for demand

ing security, and for delaying payment until

security should be given; but never for annull

iug the contract. Observe the pro~ress of
these pretensions-they commence with the

well known principle recognised by this court,

that the defendant may delay payment, when

disturbed by a suit actually brought, until se

curity shall be given. 7 Martin, 223. Civ. Code,

360, art. 35. Poth. Contrat de Vente, n. 232. Dig.

lib. ]3, tit. 6, I. ] 3 s. I.

Pushing the principle a little farther, it is

pretended, that security may be demanded,

Dot only when the vendee is disturbed by a

suit actually brought, but also when he has

reasons to apprehend a future disturbance.

And stretching the doctrine to its utmost li

mits, reasons for apprehending a future dis

turbance on account of a defect in the ven-
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dar's title, zive a rizht not merely to demand West'n DIstrict
b b .'lug"s!, 18'22.

security, for that had been offered ill the pre- '-I"~

b I h I N .. BONIN & AI"sent case, ut to annu t e sa e. ay, It IS /'s.

EYssALINE
pretended that this nullity is so absolute, that
it cannot be effaced even by the subsequent

perfection of the title. And this is the point

to which these pretensions have arrived in this

suit.
The term "newfangled," could never be

applied w ith more perfect propriety than to

these pretensions; for they are, I believe,

contrary to' all the laws of an countries. They

are certainly contrary to the Roman law.

That law had said, as this court has, that se

curity may be demanded when the vendee iii
disquieted by a suit actually brought. The

expression is " quastione mota," and I have the

authority of this court for saying, that it means

a "judicial investigation of title." That law

had said in express terms, as I am persuaded

this court will say, that the purchaser in pos

session cannot, until evicted, prosecute the

vendor, on pretence that the thing sold did

not belong to him. Code, lib. 8, tit. 45, l. :3.

The opinion of Pothier is to the same effect:

;1 Quand meme Pacheteur decoum'iroit que le ven

(/ettr n'etait pas proprietaire de fa chose qu'il lui
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West'n District. a vendue et consequement gu'il ne lui en a pas
.I1ugusl, 1822. '

"""~ transfire la proprieti; eet acheteur, tant qu'il ne
BONIN & AL. .." ~l •

I'S. sera znqulete aans sa possesswn, ne pourm pas
EYSSALINl:. l'pour eela pretendre que Ie oendeur n'a pas remp l

son obligation." Contrat de Vente-preliminary

article.
But the ancient laws are said to be repealed

by the Napoleon Code, and the decision of the
court of Rio liS is quoted as evidence of the re

peal. If that court had referred to these laws,

had compared them with the article 1599 of
the Napoleon Code, had alleged a repugnance
betwen them and this article, and from them

had inferred the repeal, the decision would

have been entitled to more consideration than

it is. But instead of that, their opinion is built

wholly upon the Code. 'We see nothing which

indicates the least knowledge of the former

laws. No inquiry is made into the motives
which led to the adoption of the article in

question. The principle assumed by the court,

and which forms the basis of their reasoning,

IS, that the sale of the thing of another is ab

solutely void, even between the parties; and,

therefore, the vendor in possession, though

undisturbed, may assert its nullity, by original

action. So far from expressly saying that these
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ancient laws had been repealed by the Corle West'n.Dlstricr.
, August,lB2Z.

they do not appear to have known of their ex- ~
• BONIN & AL.
istence. AnJ who can say what effect they rs.

EYSSALIN.F..
might have produced upon that court, had

they been quoted and considered? By the

court of Turin, they were considered together,

with the motives for adopting the article 1599,

which were, says the court, " Ii iliminer les

fraudes et les abus qui pouvaient naitre de l'ambi-

guile et de la mauvaise interpretation de la loi Ro-

maine." Had the Roman law been free from

ambiguity and well understood, there would

have been no need of the article. It was in-

tended to correct, not to repeal the Roman law.

It would be a pernicious and absurd applica-
tion of this corrective measure, to make it a pre-

teuce for iutroducing all the untried, but ob-

vious evils of a new system; a system, too, not

recommended by any very evident advan-
tages, but attended with certain and inevitable

mischiefs, such as bad faith promoted, litiga-

tion encouraged, and all those ruinous conse-

quences, which cannot be enumerated, but

which always result from sudden changes.

What shows, pretty conclusively to my mind,

that the law does not contemplate a proceed

ing, such as is resorted to iu this suit, is, that it
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WeSI'n District. has provided no rules for it. Within what time
August, 1322.

""'--... are such actions prescribed? How long may
BONIN & AL. h . h

I'S. the vendee possess before he loses t e ng t
EXSSil.LINE. f bri h . -. Wh d 'fo rmglTlg suc a suit r at amages, I any,

is he entitled to? What is to be done with

the rents and profits? No answer could, at

present, be given to these questions, because

the law would, as yet, have furnished no rules

on the subject.

On the ancient plan, however, we have a

complete system ready furnished with details

extending to every possible exigency. Thus,

when the vendor with no bad faith, sells the
thing of another, and the vendee is put in pos

session, he has no recourse until evicted.

Prescri ption does not begin to run against the

action on the warranty, except from eviction.

Rilles are given for regulating the damages.
The rents and j,rofits belong to the vendee

until he has judicial notice of a better title.

As long, however, as possession is not given,

the sale is considered so incomplete that the

vendee is permitted to claim its nullity, if he

discovers a defect in the title. Code, lib. 8, tit.

15. lex. 5.

Even after delivery, the vendee may, before

eoiction, assert the nullity of the sale, if he can
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establish fraud in the vendor. But then the W~st'nDistrict.
August, 1822.

fraud must be real, not constructive merely. It ....,.....~
BONIN & AI:..

must amount to what, ill law, is called malum I"

EYSSALINE'.
dolum. Di!!. lib.19, tit. 1, lex 30, s. 1.

If I mistake not, also prescription is ac

quired against these actions, founded upon

fraud, in one year. It appears to me, that

this court will require something more satis

factory, than what is to be found in the Napo
leon or our Code, before they will consent to

set aside the whole of this ancient system. as

venerable for its antiquity as it is for the jus

tice of its provisions.

The gentlemen urge, that they are within

the provisions of the ancient lauss, as they have

alleged fraud in this case. I answer, that it

must be proved also. Fraud. I admit, will vi

tiate any thing. But it is one thing to allege,

and a quite dijferent thing to prOl'e it. It is

true, the plaintiff has alleged it a hundantly in

his petition, but has not attempted to prod lice

any proof in support of these allegations.c-.

He seems to have supposed that this court,

in violation of a known maxim of the law, will

presume its existence, and that, too, in the

face of evidence to the contrary.

Dolum malum is thus defined, "ma,hinati~-

VOL. xrr, 2R



218 CASES IN THE SUPREME COURT

West'n District. nem quandam. alterius decipiendi causa cum aliua
.lJugusl, H122. '

~ simulatur ct aliud agitur." Dig. lib. 4, tit. :~, lex
BONIN & AL. N I k I . f h . .

VS. 1, s.2. ow as t ie court, I t ere IS any
EYSSALINE.

thing in the cond uct of the defendant in this

case which comes within the above defini

tion. 'Where is to be found any contrivance

to cheat? The transaction took place in the
neighbourhood where the plaintiff resides,

where he has always resided. He knew the

parties interested, and was' acquainted with

the land. He had always lived within ll;
stone's throw of both. He knew perfectly
well, that Eyssaline derived his title to the
land, in part, from his wife. He supposed, as

did Eyssaline, that this title authorized the

sale. So far from there being any machinatio

nem decipiendi causa on the part of the defend

ant, he did not so much as solicit the bargain.

It was the plaintiff who sought it, and the evi
dence shows how strict the defendant was

in adhering to his original terms, a point upon

which he would have been much less puncti

lious had he been disposed to obtain, by dis

honest means, the price of a thing to which

he knew he had no right.

Once more, and I quit this branch of the

subject. This case does not come within the
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•

,
'hypothesis stated by the plaintiff's counsel. West'n District.

.Ill/gust. 1822.

One half of the thing sold, confessedly belong- ""'~

d h d c. d I' f I I I BO"IN Ii.: AI..e to t e eren ant at t ie time 0 t ie sa e. t /'S.

EYSSALINJ:.
was not, therefore, on any supposition, the sale

of a thing wholly belonging to another person.

But it is said, if the vendee loses part of the

thing sold, owing to a defect iri the title, he

may cause the sale to be cancelled for the

whole. Civ. Code, 354, art. 60. The answer

is, that he has, as yet, lost no part of the thing

sold to him. The law has only given this re

med y in case the vendee shall be evicted of part;

not merely incase he shall be in danger ofevic

tion. And this furnishes an additional reason

for believing, that the law never contemplated
such an action as this ; otherwise it would

have made some provision for it. The law

has provided a remedy for a certain injury.

That injury is uniformly described in the
same way. It is called eviction, a term which

relates to possession, not to title merely. It is

reasonable to presume, therefore, that so long

as that possession remains undisturbed there

can be no occasion for the remedy.

It is contended by the defendant, that his

title now being complete, the plaintiff has no

.longer any ground of complaint. In opposi

tion to this matter of defence it is said, that
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West'n District. the proceedings of the meeting of the family
August, Itl:t2.

~ are not legal, because the meeting was com-
BONIN & AL. '

r8. posed of friends, and not relatives. It is pre-
EYSSALINE.

tended, that the record shows that there were

relatives which were not called. In reply. I

say, that the process-verbal of the meet

ing states, that friends were called for the

want of relatives; and that the court will

not indulge presumptions against the re

cord. I say also, that in point of fact

there were not relatives within the parish in

which the minors are domiciliated. But even

if objections could be alleged against the va

lidity of these proceedings, they cannot affect

the sale to Eyssaline, as that sale was made

by licitation, and for purposes of partition.

It appears to have been ordered by the judge,

on sufficient proof that the minors' interest in

the land could not otherwise be separated

from that of their co-proprietors; and in such

case, a meeting of family is not necessary.

3 Mart. Dig. 134, n. 2I.-Even dower pro

perty may be sold, situated as this was.-Civil

Code, 330, art. 40.

It is said again, that there is no proof that

this sale has ever been demanded by Eyssa

line or his wife. But sufficient proof of that

fact may be found ill the process-verbal of the
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sale, which recites that it was made at the re- West'n District.
, A~lts41~.

quest, among others, ofMadame Eyssaliue, au- """'v-""

I
. BONIN & AL.

t iorized by her husband, and also of Joseph 1'8.

EYSSALINE.
Eyssaline; which process-verbal is signed at

the bottom by both. The same fact is also

stated in the process-verbal of the meeting of

family, and forms one of the motives for re

commending the sale in regard to the minors.

Lastly, it is contended, that admitting the ti

tle now to be perfect, yet, as it was not so at

the date of the sale, the plaintiff ought [Jot to

be compelled to keep the land. In this pre

tension the plaintiff has unconsciously betray

ed the true motive for instituting this suit. It
was done that he might not be compelled to

keep the land. Had he appeared as a hum

ble supplicant for justice, presenting a case of

simplicity over-reached, and had he shown

that he was still liable to lose the object of

his purchase by a better outstanding title,

he would certainly have been entitled to cum

misseration, if not to relief. But instead of

that, he exhibits himself'as an adventurer in a

law suit, struggling to break loose from en

gagements, voluntarily and freely contracted,

and with nothingto excuse him for his medi

tated bad faith. How perverse must be the

disposition of that man, who complains against
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West'n District. the enforcing of a contract accordinz to his
.'lugzts!, 18:22. I:)

'-I"'~ own original intentions in entering into it. But
'BONtN & AL. I law i d . d hI' tiff. ''''. the aw IS resorte to agam, an t e p am I
EYSSALINE. 'seems to expect that it will aid, not III pre-

venting a violation of the contract, but in pro

moting it. The famous case decided by the
court of Rions is again triumphantly quoted
upon me. I must confess that that extraor
dinary case goes the full length of supporting
the plaintiff in his pretensions. In opposition,
however, to the authority of that case, I refer
the court to a work, entitled" Le Droit Ro

maine," 5 vol. 279. " Si, avant que le contrat soit

declare nul, le vendeur acquerait la chose gu'il a liv

rie, l'acheteur pourrait il encore le faire annuler?

Je nc le crois pas. L'obligation du »endeur se

trouve completement remplie. L'acheteur acquier la

propriete, puisque le consentement des deux parties

subsiste sur l'objet du control; et 9lfe celuici a refu

son entiere execution. This opinion is in con

formity with the Roman law. if. 21-2,57.

MATHEWS, J. delivered the opinion of the
court.* This is an action for the rescission

of the sale of a tract of land, on the ground

that the vendor had sold the thing of another;

*POR'l'ER, J. did not join in the opinion, haying been of counsel i.;
1he CUl..H;{"o
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the 'West'n District.
.'1l1g11sl, 1!l~2.

~

BONIN & AL.
l'.r.

EYSSAI.INE.

that the sale was fraudulent; and that

property sold was dotal.>

There was judgment for the defendant, and

the plaintiff appealed.

The important filets of the case are the

following. In March, 1820, the defendant sold

to the plaintiff Bonin, a tract of land of 14-!

arpens. front on the Teche. In the month of

December, of the same year, having discover

ed that he had purchased what did not belong

to his vendor, he gave public notice of his in

tention to procure a rescission of the sale.
and restitution of the notes given by him for

the price, which were endorsed by the other
plaintiff; and for this purpose commenced the
present suit, on the 5th 'of November, 1821;

as appears by service of the citation.

A few days after this public notice, but

long previous to the institution of this action,

a family meeting, composed of the friends of
the minors Dumartrais, was called, and was

of opinion, that a tract of land mentioned in

its proceedings could not be conveniently

partaken by division in kind; and that, there

fore, it was proper to sell it for cash, and di

vide the price. The under tutor did not in

tervene. The judge of probates homologated
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West'n District. the proceedings and the 21st of March 1821
.4 ugust, W:22. ' , ,

'""""~ the land was adjudged to the plaintiff for
BONDI & U.

'S. 6000 dollars.
ElCSSALINE. •

At the tune of the sale, as above stated,

the Uj arpens sold were two undivided

parts of a tract of 22 arpens. 0" ned in equal

portions by C. Gravenbert, the minors Dumar

trais, in right of P. Gravenbert their mother,

and T. F. Gravenbert, wife of the defendant,

being a part of her dower.

It further appears by the evidence in the

case, that C. Gravenbert sold his undivided

third part of said 22 arpens to the defend
ant by act under private signl'lture, previous

to the sale made to the plaiutiff of the two

thirds by metes and bounds, as expressed in

the deed of conveyance executed in pursu

ance of the latter sale.

From these facts it apppars to us, that

three principal questions of law arise in

the cause.

I. Has a vendee of dotal property, sold by

the husband whilst he remains in undisturbed

possession, a right to claim a rescission of the

sale and restitution of the price, 011 the ground

of the contract being null, either absolutely or

relatively, i. e. void or voidable?
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2. 'Vas the sale made in pursuance of the West'n District.
, ~~~18~

family meeting; such as to transfer the proper- ~
BONIN & AL.

ty to the defendant? I'S

C h b d h 11 h d 1
EYSSAT.INF:.

3. an a us an W 0 se s t e ota pro-

perty of his wife, and afterwards acquires an

absolute right to it, avail himself of such poste

rior right, in opposition to the vendee's claim,

for a rescission of the contract of sale, when

the complete title has been obtained previous

to instituting suit for rescission?

In examining these questions, we will first

consider the two last; for, should their solu

tion be found favourable to the appellee, it

will be unnecessary to answer the first.

Previous to the act of 1809, it was made the

duty of tutors, under certain formalities pre

scribed by law, to proceed to the sale of the

moveable and immoveable property of their

wards. Civil Corle, 6B, art. 56. The law on this

subject was altered in relation to uncultivated

lands, &c. hy the act above cited. Martin's

Digest, P: 123, In the same act it is provid

ed, that the previous rules there established,

and also those of the Code" which prohibit

the sale of the estate of minors in certain

cases, or to authorize the sale only if it should

amount to the estimated value of said estate.

VfHJ. xu. 2~
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West'n District. shall not be construed to affect such sales as
August. \'l:2'2.

'-I"~ are forced upon minors, or when minors have
BONIN & AL. • •

,.... an estate III common WIth other persons who
EYSSALINE. I c Ii . . f' I h Iapp y ror a ( H'I",I011 0 san estate, w ell sue 1

division cannot take place but by licitation, "&c.

In the case now under consideration, it is

true that the parti lion of the property, com

mon to the minors Dumatrais and their <'0

proprietors, does not, in the first instance,

seem to have been solicited by the latter : but

all parties interested, the minors hy their

father and natural tutor, and the others by

themselves, appear to have acquiesced in the

necessity of partition by licitation, as well as

in all other proceedings by which the sale

was made by the parish judge, as evidenced by

their signatures to the process-verbal of said

proceeding; which, in our opinion, is equiva

Ient to an original expression of their wish to

cause legal partition of the common property

by petitioning the judge to that effect. 'Ve

therefore conclude, that the sale was made in

such manner as to transfer the property to the

defendant, who became the purchaser, Part

of the undivided property being dotal, did not

exempt it from subjection to sale in the prf'

sent case. Civil Code, ~:W, art. 40.
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"D c .. di f 1 "YVest'n Disrnct
DelO~e entermg into any IRCUS",lOD 0 t ie .IluguSI, 1822:

third question. it is proper to observe, that we ~~
BONIN S: AI"

are of opinion that the evidence of the cause rs.
ETi>SALINE.

does not establish the facr'of fraud or dolum.

malum against the appellee.

Decisions of French tribunals, and dictums

of jurists are resorted to and relied on in sup

port of both the affirmative and negative of

this question. The case cited from the 18th

vol. of the work, entitled "Juri~prlldence du

Code Civil," as decide-d by the court of Rions,

establishes two principles much opposed to

the pretensions of the defendant, viz. that the

sale of dotal property is null, and that acqui

sition of title, subsequent to the institution of

an action to rescind the sale, will not cure such

nullity. Were we disposed to give full force to

the principles recognised by this decision, as

being rendered on articles of the Napoleon

Code similar to those of our Code, invoked by

the plaintiffs but which we believe to be

at least doubtful as to correctness, still there

is a clear distinction 'in the present case from

that cited. There it seems that suit had been

commenced to annul the sale before the de

fendant acquired a good title to the property

sold: here the title was acquired before suit
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We~t'n Distri~t. commeneed. This circumstance places the ap
.lJugust, 182_.

~ pellee's cause in a situation more favourable
BONIN .\; AL. I . . h I f II' h

rs, to lIS pretensions t an t tat 0 a Sf' er III t e
EYSSALINE.

case put by Le Clercq, in his work, entitled

" Droit Romain," &c., in vol. 5. p. 279 ; where

in he supposes the case of the purchaser being

ignorant that he bought the thing of another,

which was delivered to him by the seller r and

admits, that the buyer might have the contract

declared null, on restoring the thing, &c. But

if, before the contract be annulled by compe

tent authority, the seller should acquire the

thing which he had delivered, it is the opinion
of the author, that the purchaser would then

not have power to cause the sale to be an

nulled; because every obligation on the part of

the vendor would be fufilled: the purchaser
acquires the property in the thing sold as well

as the possession; and, consequently, the con

tract stands fully executed. The principle

established by the latter part of the case as

stated, we are inclined to think correct; evi

dently so, in a ca-e where no action for re

scission has been commenced.

Considering the sale made by the parish

judge, in pursuance of the representation of

the family meeting, with the consent of all the
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co-proprietors, as good and translative of pro- West'n District•
.iJ.ugust, 1322.

perty; and that. by it, the appellee acquired a ""~

complete title to the land which he had sold BONI~s.& AL.

t I II f I' . EYSSALlNE.o t re appe ant, be ore t ie institution of the
present suit; we are of opinion, that there

IS no error in the judgment of the district
court.

It is therefore ordered, adjudged and de

creed, that it be affirmed with costs.

'-
VIGX.I1UD VS. TONN.1COURT'S CUR.I1TOR.

12m229

1

' ,

117 608-

ApPEAL from the court of the fifth district. The court 01
probates has ex
elusive jur islie

PORTER J. delivered the opinion of the tion,ofalldaims
against a vacant

court. This action was commenced in the estate,

district court to recover of the defendant,
curator of a vacant estate, a sum of mOTley

alleged to be due by it. The defendant

pleaded in abatement, that the court had not

jurisdiction of the case; that the settlement

of all matters appertaining to the estates of

deceased persons, the liquidation of their ac
counts, and every other act relative to the

same, belonged, in the first instance, to the
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West'nDigtroct. court of the parish where the case arose, viz.
.11 ugust, 1112'~.

\""v~ in the parish of St. Martins.

VIG:::UD . The act of ]813, (2 Afarlin's Dig. 188)
TONNACOURT'S. • • • • • •

{.;lHtATOR. which established tne trrbunal In which this

action was commenced, confers on it jurisdic

tion .. in all civil cases" that may arise in the

parish where it sits. These expressions are

sufficiently comprehensive to embrace that

before us; and the jurisdiction must be main

tained, unless at the time of passing the act

the law refused an action in the ordinary way,

to claims circumstanced like this; or unless

the jurisdiction, if it did exist, has been since

taken away.. "
The defendant has assumed the affirmative

of both these positions.

In support of the first he has urged, that

the administration of successions is reduced

to a perfect system; the primary objects of

which are, to secure to all an equal distribu

tion, and to guard and protect the interests

of minors; that if suits can be carried on be

fore other tribunals than that where the suc

cession must be regulated, that these objects

will be defeated, and the estate unnecessarily

burdened with costs.

As far as our knowledge of the practice
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extends, we believe that it has been usual to West'n District.
.!Jug/I'l, lB'2Z.

bring suits such as this. This practice, con- ~~

t . I h bli h f I VIGNAUDemporaneous WIt 1 t e esta I~ meut 0 the ,,,.
. h . I I r TO~NACOURT'~court, IS sorne w at agalllst t re p en, now 101' CUIUTOR.

the first time presented, that it wants juris-

diction; as novelties should be distrusted in

all subjects, and more particularly in law than

any other. Still, if our inquiries bring us to

the result that the action cannot be maintain-

ed, the usage under the statute ought not to

affect our decision, as practice is never per-

mitted to control the law, though, in doubt-

ful cases, it may well serve to explain it.

By the provisions of the Civil Corle, cura

tors of vacant estates, and absent heirs, are

forbidden to pay any debts due by the vacant

estate, until three months after the death of

the deceased, or after the same has become

known for the purpose (as the law de

clares) of allowing sufficient time to the credi

tors to present their claims. By the same ar

ticle, containing these regulations, the judge

is authorized to extend the term for another

period of three months, making in the whole

six.-Civ. Code, 178, art. 136.

'Vi thin this time, during which the curator

is forbid to pay. we think it manifest the ere-
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West'n District. ditors cannot be permitted to sue; for the for
August, IB22.

'-I"'~ mer is not in fault, and judgment could not
VIGNAUD b' . hi . h . I' h

V8. e gIven against im, WIt out VIO ahng t e
TONNACOUHT"S

CURATOR. express commands of the law.

The article next following that just cited

provides, that even after this delay the cura

tors of vacant estates, and absent heirs, shall

not proceed to the payment of the debts of

the estate until they have previously obtain

,ed the authorization of the parish judge by

whom they have been appointed.

It would seem, then, that the law does not

contemplate that separate suits should be

brought to accelerate or enforce payment; for

after judgment rendered, the curator cannot

pay without an order of the court of pro

bates. This necessity of obtaining the au

thority of another tribunal, before the decree

of the district court can be carried into ef

fect, furnishes a very strong argument against

its jurisdiction; for we are not permitted to

conclude that the legislature intended so vain a

thing as to allow of all action at law, where the

benefit of judgment could not be obtained :

make the decrees of a superior court subject

to be controlled by an inferior one, and have

the estate burdened with costs, and no useful

object attaiued by it.
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If we were to adopt. the other alternative. West'n District.
, August, 1822.

that it was contemplated. suits might be ""'~
VIGNAUD

brought, and that an advantage could be ob- N.

. 'd ] . I II I di TONNftCOUkT'Staine by (omg so, t len a t ie cre itors CURATOR.

would be obliged to commence actions in or-

der to be put on an equality; which would

lead to the monstrous inconvenience, that the

whole of the estate would. have to be settled

through suits at law.

In case ofinsolvency the consequences would

be the same to the estate, and in addition to

the injury done to all who had demands on it,

such proceedings might completely destroy

the rights of privileged creditors. Under these

circumstances, the necessity of classification
by one tribunal, which can take cognizance of

all the claims, is imperious, and that tribunal

our law designates to be the court of pro

bates. Civil Code, 178, art. 137. Febrero puts

such a case as that before us, as one which

authorizes a concurso of creditors. Febrero

addic. r 2, lib. 3, cap. 3, § 2, n. 39.

It is true, the reasons are not so strong in

favour of this course where there is enough to
satisfy all the debts: yet, as the law has de

clared that the order of the judge of probates

shall be necessary even in that case, we do

VOJ". XII. 30
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West'n District. not see how any court can zive J' udgment that
August, 18~'2 ~ -

'-""~ the curator shall pay without that order. And
VIGN.\UD h C I I h h d'

!'S. we t ererore COliC U< e, t at t e ere itor
TONN·COURT'S h ld I' I' h '1 I'

CURATOR. ~ ou present lIS c arm to t at trt iuna in

which is vested the power to enforce its dis

charge.

We have not had any difficulty ill coming

to this conclusion, when the debt is ackuow

leged by the curator, and the only object of

the suit is to obtain execution. We have had

more, where the claim is disputed and the ac

tion is brought 10 establish its existence. But

even in that hypothesis, the result must be the

same. \Ye have already seen, that in cases of

this kind, the district court could IIOt execute

the judgment it might render. Consequently,

the only object of a suit there. would be to as

certain the debt; and it appears to us, that ju

risdiction for the purpose of inquiry alone is

not vested in that tribunal. Indeed such a

duty would seem inconsistent with the idea

we attach to courts ofjustice, whose attribute

if' to examine rights for the purpose of enforc

ing them, As the law has vested the judge of

probates with the power of ordering payment

of the demands against the estate, or reject

ing them, it has necessai-ily conferred on him

the right of examining into their justice.
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The course to be pursued, under the opin- West'n Distl;~t•
.J1 ugust, 1ll~_.

ion just delivered, will advance, not retard the """,~
VIGNAUD

recovery of debts due hy a vacant estate, as rs.
TONNACOURT'S

they can be more speedily liquidated. and the (,t'HATOR.

succession settled, when one court takes cog-

nizance of all the claims presented.

In the Case of Donaldson v. Rust, curator of

.lJlsop, 6 Martin, 260, the objection to jurisdic

tion in any other tribunal but that of probates

was taken; but as the exception does not ~p

pear to have been pleaded in the inferior

court, no notice was taken of it in the opinion

delivered, The district court, however, had

clearly jurisdiction in that case; for the suit

was not hrought to obtain satisfaction of allY

demand against the estate, but to recover

specific property belonging to the plaintiff, in

the hands of the curator.

It is therefore ordered, adjudged and de

creed, that the judgment of the district court

be affirmed with costs.

Brownson for plaiutiff, Brent for defendant.
,I

-
FUSILIER VS. BONIN <Y ill..

ApPEAL from the court of the fifth district. The endorse-
ment of a note,

• • • is not I est: a in ..
MARTIN. J. delivered the OpWlOlI of the ed hy its heme;.
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West'n Disn ict. court.* The defendants, sued on their pro-
.4.ugust, 1822. .

~ missory note, endorsed to the plaintiff before
FUSILIER. • I d d I' • c h

V8. Its matUrIty, pea {' that It was given ror t e
BONIN &; AL. • f f I d I' h hi' iff"price 0 a tract 0 an, w 11C t e p ainti s

signed ne 1'aru- •• •
fur by a notary. endorser sold to them without his having any

right to do so, and that the plaintiff had no

tice of this, as the note was signed ne oarietur

by the notary.

The plaintiff had judgment, and the de

fendants appealed.

This case is not easily distinguishable, as

to the first objection, from that of Hubbard &
at. vs. Fulton's heirs, 9 Mnrtin, 87, in which we

determined that " although the matter, plead

ed in avoidance of the claim, would have af

fected it in the hands of the original payee,

it could 110t do so in those of a fair endorsee."

The defendants' counsel has, however, en

deavoured to distinguish it. He holds, that

.. the holder must have known that the con

sideration of the note was the land sold, and

1:00 took it, subject to the defence relating to

the land; and from all the circumstances, the

defendants' equitable defence must be .let in."

He cites, in support of his position, the case

* PORTER, J. did not join in this opinion, having been of counsel in
the case.
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of .!lyers vs. Hutchins Sr al., 4 Mass. Rep. 370, '~est'n Dils8t~~~t .
.c1ugust, .......

Bigelow's Digest, 501, in which the court held, ~
• • FUSILIER

that" If the endorsee of a negotIable note re- 1'S.

. . d ' hi h . I BGNIN & AL.cerve It un er circumstances w IC mig It rea-

sonably excite suspicion that the note is not

good; he ought, before he takes it, inquire into

its validity; and if he do not, he must take it

subject to any legal defence which might be

made to a recovery by the promisee."

'Ve cheerfully recognise the exception,
which this case makes to the general propo

sition, which was the basis of our decision in

that quoted: arnl our only inquiry, in the pre

sent, must be whether the note or its transfer

was attended with any circumstance that

might reasonably create suspicion.

The counsel presents as one, the appear

ance of the words ne varietur, on the face of

the note, with a date and the signature of a

notary. We are unable to discover how the

appearance of these words could reasonably

create suspicion.

Generally they are written on instruments

to ascertain their identity at a subsequent

period. On promissory notes, like the pre
sent, they are of great use in facilitating the

cancelling or raising a mortgage, given to se-
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Wrst'n Dislr~CI. cure the payment of the sum mentioned in the
.I1ugltsl, 1<:_.!•

......- "'" note, They may serve ill poillting out the
FUSILIER. ,

,"s. • notary, III whose office will be found the act
BONIN & AL. h' I . id

W IC 1 contains the en ence of the contract,

in which the note originated.

The case determined in Massachusetts, on

which the defendants' counsel relies, rectlg

nises the obligation of a person to whom a ne

gotiable note is offered, to make- any inquiry

into its validity, to the only case in which cir

cumstances reasonably create suspicion. The

circulation of notes would be much checked

and embarrassed, if it were believed to be

the duty of allY person, who receives one, to

inquire into the fail'lless of the transaction in

which it originated, wherever the signature of

a HUbscri billg- witness or of a nota ry afforded

the opportunity of lloing so. Nothing, in our

opinion, imposes the obligation of such an in

quiry, but the knowleze of such circumstan

ces as reasoua bly create suspicion,

In the present no such circumstance is al

leged, except the notice conveyed on the face

of the note.

The plaintiff on receiving the note, was

thereby informed it h-id beef} thought proper

to identify it, aud that he might be informed of
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the transaction in which it was given by ex- West'n District•
.f.Iug'u'l,llS:22.

auiiniug the minutes of a given day. in a par- ...,.....~

. 'W I FUSIUERticular notary's office, ere we to say. t rat rs.
BONIN /;[; AL.

it was his duty in such a case to make the in-

quiry, we would likely be bound to say that

the subscription of a witness to a note im-

poses the same obligation, since it generally

affords the same facility. No one can con-

teud that it does.

It is, however, urged that the vendees, in

requiring the identification of his note, secus

ed the right of resi::;tillg pnyment, OIl just

grOll/Ids, even after a fail' endorsement, as he

thereby gave notice to all endorsees that the

note was the consideration of the sale. In
some instances the maker of a note mentions

therein what he has recpived as the consi

deration of his promise, usil,g the expression

value received in a horse, a slave, or ill merchan

dise, or the like. Yet, it never was contend

ed that the circumstance of the endorsee be

ilJg thereby apprized that the note was given

to secure the payment of a horse, a slave. or

goods, placed him in a diflerent situation than

if the note was, in the ordinary way, for rol«

receired ; that he was bound to ascertain whe

ther auy redhibitory vice in theslave, &c. pro-
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WeSl'n District. tected the maker Now the knowlege that
.lJ.ugust, 1822. •

~ land was received as the consideration of the
FUSILIER

I'S. note, cannot vary the case. It creates no rea-
BONIN & AL.

sonable suspicion.

Had the plaintiff, before he took the note,
called on the notary and examined the act
which contains the evidence of the contract

in which the note originated, he would have
learned that it was given to secure the payment
of the price of a tract of land, which the mak
e. of the note had purchased from the person
who offered to endorse it. This would ha ve
dispelled, rather than created suspicion.

It is true, the purchaser of a tract of land,
who has given a negotiable note to secure

the payment of its price, may resist the

claim of his vendor, if he have been, .in the
mean while, evicted. But the very circum
stance of his giving such a note, is evidence
of his consent to forego this right, if the note

be fairly endorsed away before maturity.

. The purchaser of a horse, a slave, a ship,

of goods, a borrower of money, are pre
cisely in the same situation, as long as the

claim remains in the hands of the vendee;

they may oppose to it any fair means of de

fence. But if a negotiable note was given
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ann endorsed over before maturity, the claim 'West'n Db~:~t.
J .;j «gust, lU:2~.

of the endorsee cannot be resisted. on nc- \.I"'~

f anv ci f whi I I h d FUSIT.IF.1l.count 0 any CIrcumstance a W lIC I Ie a lIO ,"'.
BONIN & AJ,.

know lege.

Since the establishment of banks in this

state, vendors have often found, in the neg-o

tiable paper of vendees, a very easy and

speedy mode of receiving the price of proper

perty sold on a credit. The latter. no doubt,

found therein some diminution in the price,

which would not have been yielded. if the

former had not thereby heel! ell? bled to re

ceive their mOlley, before p:lymellt was effect

ed by the latter.

In the present case, the notarial net parti

cularly and formally states. that notes were

given for the express pUl'pose of enabling the

plaintiff's endorser to anticipate the receipt

of the purchase-money, This the vendor

might faidy stipulate for. and the vendee, hy
acceding to the stipulation, forewent the

right of resisting the claim of an endorsee, ana

retained only a claim against the vendor.

Nothing enables this court, and justice for

bids, to place either of the parties ill a differ

ent situation 'than that in which the contract.

he acceded to, places him.

VOL. XlI. ::ll
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West'n Di8trict.
August, 1.1:2:2.
\,I"~

}'U8ILIER

t'S ..

BONIN & AL.

CASES IN THE SUPREME COURT

It is therefore ordered, adjudged and de

creed, that the judgment of the district court

be affirmed with costs.

Brownson for the plaintiff, Brent and C14vil

lier for the defendants.

-
LAJ\'GLINI4- WIFE vs. BROUSSARD.

ApPEAL from the court of the fifth district.A wife cannot
alienate he: pa
raphernal effects

without the con- P J d I' d h " f h
sent of her hus- ORTER,. e ivere t e 0pIDIOn 0 t e
b~'~~riance be- court. The petition avers, that the defendant,
tween the alle- b 1: it t k . f t t
gation audproof Y rorce an arms, 00 possessIon 0 wen y
must be taken fi h d ttl tl t f th I'advantage of on ve orne ca e, ie proper y 0 e p am-

,the trial. tiffs, and refuses to give them Up.
1~m'~j'~
4~ 1:J~(J The answer contains a general denial, and
1~m:!4'!'

49 189' an averment, that the defendant, as agent for

one Don Lewis Bouderau, received by the

consent of the plaintiff, Madame Langlini,

mother of the said Don Lewis, fourteen

beeves, being the supposed portion coming to

him in the undivided estate held between
them.

The evidence establishes, that the defend
ant with the consent of the wife, took four

teen head of cattle, marked with her brand:
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but that the husband so far from assentinz to Wcst'n District.
, b August, 1822.

the transaction, expressly forbid him to re- '-'"'~

. h Th 1 k 1 . h L.~NGI.INI &ceive tern. e catt e were mar e( Wit WIFE

the brand of Mrs. Langlini's first husband. BR.OU~~ARD·

There was judgment for one of the plain-
tiffs, Madame Langlini, and the defendant
appealed.

The plaintiff" contend, that the judgment
should be affirmed, because the testimony

establishes the right of property; and they
rely on the Civil Code, 334, art. 58, which pro
vides, that the wife can neither alienate her

paraphernal effects, or appear in a court of

justice respecting the same, without the con

sent of her husband.
The defendant insists, that the beeves be

longed to the minor heir and his mother in

common, and that she had a right to alienate
them without the husband's consent; that the

petition states, the property to have belonged
to both husband and wife; and that the evi
dence and judgment do not correspond with

that allegation.

The position of the plaintiffs' counsel, that

the husband's approbation is necessary to
render valid an alienation of the wife's para

phernal effects, is correct, and fully supported
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We~t'n District. hy the authority relied on. TIlt:' evidence we
.;/ugust, lJii. '

~ think, brings the case within the law. The
LANG',INI &. • I I b I M

WIF~~ witnesses state, t re catt e to e ong to rs,

Bjto~·~~ARD. Langlini, and that she used her deceased hus

band's mark. The testimony, 011 the part of

the defendant, does not establish that the

children by the first marriage, and their mo

ther, held any propf'rty ill common.

In regard to the variance between the alle

gations in the petition, and the proof given,

we are of opinion, that this objection should

have been made when the evidence was of

fered in the court below-Flogny vs. .IJdwns,11

;;Jlartin, 549. As it was not taken there, and

the parties proceeded to investigate their

rights 'with reference to the true capacity in

which the plaintiff. who obtained judgment,

should have stated her claim, the exception

cannot be listened to at this stage of the pro

cf'edings-Caitjield vs, M. La1~ghlin, 9 .Martin,

30:3-Bryan &- Wife vs, jl1oore's heirs, ibid. 26.

Larche vs, Jackson, ibid. 284.

The counsel for the defendant endeavour

ed to distinguish this case from those cited,

by showing, that here there were two plain

tiffs, and jud~mellt was only given in favour

of oue of them: iu those already decided, it
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was merely a d iffereut right from that a11 {'O"{'(l WesCo District.
~ .llI1KU~I, 1u'2't.

established in the same person. We do not ""'~
• L.N&I,nn &;

pprceH'p that this circumstance makes any es- WIFE

IS.

seutial differeuce. It it' every day's practice, BROUSSARD.

that judgrneut is given in favour of OI\P of se-

veral plaintiffs, and against the others if they

fail in the proof necessary to support their

case. In the present instance, as the husband

Was obligated to assist bis wife in the prosecu-

tion of her claim. it was unnecessary to enter

ju.lgmeut of nonsuit against him. for his ap

pearance was good for that, purpose, though

he was not able to establish a ri2"ht in himself.

On the whole, we are all satisfied that the

law authorizes, what the justice of the case

requires, that the judgment of the district

court be affirmed with costs.

Brent for plaintiffs, Brownson for defendant.

-
PORTER YS. DUG.qT.

ApPEAL from the court of the fifth district. The time ,,1
the mee rina of
arbitra tors lllny

M~THEWS, J. delivered the opinion of the he shown by pa-
rolf' p"idf'IlCP.

court. In this case the parties having sub- Although all
the a' bitrn tnrs

mitted, by a written argument of compromise, must be present
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West'n District. II in di b h ..
.!lugust,liJ'2:.!. a matters III dispute etween t em arlslllg

"""'p~ out of the pleadings in the case, to the arbi-
ORTER

D
!'S. tration and filial decision of certain pprsons,

UGAT.

h 1 d three in number, as named in the act of sub-w en t ie awar

is i!,i."e~, . their mission and they having made their award
unamrmty IS not '

required by any and judgment in pursuance of the powers
Jaw. 0

granted to them and returned the same to the

district court, to be homologated and render

ed executory; the plaintiff by his counsel, ex

cepted to said award, and assigned as reasons

against its validity the following:-

1. That by the submission, the arbitrators

were to meet and organize themselves to act
on the third Monday in J anllary, 1822, at the

court-house in St. Martinsv.ille; and by the

award rendered, it appears that the said meet

ing and award was held and made on the 4th

of February, 1822.

2. That it does not appear, that said award

was given in presence of all the arbitrators,

and that all the arbitrators gave judgment to

gether.
3. That by said submission all of the arbi

trators ought to have concurred in opinion,

and that the award of two is not binding on

the plaintiff: &c.

The district court overruled these objec-
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tions to the award, confirmed and adopted it West'n District•
.!IuguII, U;22.

as the judgment of said court, Soc., from which --.,,-/~

. d he nlaintiff I d PORTERJU gment t e p ainu appea e . VI.

DUG;!.'I'.In the course of the trial in the court below,

parole evidence was offered to show, that the

arbitrators did meet on the day as directed in

the act of submission; which being received,

the plaintiff excepted to the opinion of the

court by which it was admitted, on the ground

of being contrary to written evidence, viz.

the award and submission; the latter having

pointed out the third Monday of January for

the meeting of the arbitrators, and the former

showing that they did not meet until the 4th

of February following.

To come to a just conclusion on this bill of

exceptions, it is necessary to ascertain whe

ther or not arbitrators are bound to keep a

record of all their proceedings, of every step

taken by them in a cause previous to final

award and judgment? 'Ve know of no law

that requires such strictness of proceeding

before judges appointed by the will of par

ties litigant, to settle their disputes and dif

ferences : and if arbitrators are not bound to

keep a detailed written account of their meet

ings, adjournments, and aU other proceedings
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West'n Distfist' ln a cause up to the final judgment, it is be
..'.lug'lsl,laiL

~~ lieved that 110 good reason exists for the re-
rORT~~R

II'. jection of proof of these ci rcum-tauces hy
DUGAT.

parole, whenever the situation of a suit re-

quires it. W'e are therefore of opinion, that

the district court was correct in admittillg the

testimony offered in the present case. It ap

pf'llrS by this testimony, that 1I0t ollly the ar

bitrators met on the ,'ppointpll day, but that

the parties themselves were p-esent, and on

the same day suhstituted Muggah as an arbi

trator in the place of Eastin, who was stated

to be sick, as is shown by an additional arti

cle to the act of submission signed hy said

parties, The time limited within which the

arbitrators were to have given their award

and judgment, seems from the ex pressions in

the submission, to have been the period of

the mpetilJg of the dis! rict cou rt, :-U1,81"<] ueutly

holden for the pn-ish of St. Marrius ; with this

.requisition they have complied, and 011 the

ground of the time in w hich the award was

made, all.objectio.rs cease.

As to the second ground of objection, it is

true that where" several arbitrators are narn

ed by the compromise, t1wy call not give thr-ir

award unless they all see the proceeding and
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giVf' J' ud o-me nt on it togpther' but it is not ne- West'n District.
~ ._' August; 1;;22.

Cel'\t'illry that the award be signed by them """'~
PORTER

all. ('ode 441, art. 29. I'S

DUGAT.
From the manner in which this provrsion

of the Code is worded. it does not appf'ar to

us to have materially altered former laws on

the subject of arbitration; no new principle is

introduced, requiring unanimity amongst ar

bitrators, in order to render valid their deci

SIOn. It suffices, that a majority concur. pro

vided that all he present at the time of mak

ing their award. The fact that all were thus

present, in the case now under consideration,

is clearly established hy testimony, to which

no exception was taken. and to which. it is be

lieved. that none could have been legally sup

ported.

The reason of the law which requires the

presence of all when a case is submitted to

more than one arbitrator, is clear and sound,

viz. that the arguments of the dissenting ar

bitrator might have produced a change in

their a wa rd and judgment.

The view which we have taken of the two

first exceptions to the award ill the present

case, containing in our opinion an answer and

VgL. XII. 32
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West'n District. refutation to the third it is considered useless
August, jB~:2, '

~----... to further notice it.

PO~~:ER It is therefore ordered, adjudged and de-
DUG.u',

creed, that the judgment of the district court

be a/finned with costs.

Brent for plaintiff, Brownson for defendant.

PORTER, J, did not join in this opinion, hav

ing been of counsel ill the cause.

-
TIIOMPSON YS, CHRETIEN & .ilL.

A judgment ApPEAL from the court of the fifth district.
uiay he signed,

af er the expira- M J d I' d th " f th ttion of three ART IN, , e IVere e opunon 0 e cour .

~:~s~r~'~~I~l~~ed, The plaintiff' claims two uegroes in the pos-
'j he she i iff s ' f h d c d H b ' d i d

re'UITI on an ex- session 0 t e eren ants, eo tame JU g-
ecution, need t d tl I d
1101 st a te, that men, an ley appea e .
no pe. sonal pro- B th ti dmit hIt h bpe"Y ~as to be 0 par res a tnt t e saves 0 ave een
found, to justuy 1· f J} T] . d I·'
the seizure of t ie ploperty 0 0 HI lOmpson, an calm
slav-s, I d I'

A creditor of t iern Ull er 11m.

~~~z;~~:I:e;~;:. The plaiutiff'shows, that on the 20th of Jan.
propp, ty sold by 10 I6 B 11 btai d . d t ' t J h
the latter, with- 0 , e 0 arne a JU gmen agauls 0 n
~~'t any delive- Thompson, which was recorded in the office

Costs mav be f h ' I'd L 4 h f F bgiY~n. w,thout 0 t e pans 1 Jll gf.> on the 1 toe ruar.r
having been c II " d th hll f J 1821prayed for, or a 10 0" IIlg; all on 1";) I 0 alluary, ,
prave r I'OJ gen- ti I d fit d Ieral relief, an exeeu 1011 lSSU('(, an was a erwar s e-

vied 011 the two slaves, who are the subjects

of the present suit. They were purchased by
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Bell at the sheriff's sale, and from Bell by the West'n l)jstr~~t•
•qugllsl, l}j_~.

present plaintiff, 011 the I] th of May following. """~
• • THOMPSON

John Thompson deposed, he remained III rs,

. f h I '11 I CHRETIEN&:posseSSIOn 0 t ese two saves tJ t ley were AI..

seized 011 the above execution. The present

plaintiff having brought slaves to sell into this

state, he ordinarily leaves them with the wit-

ness, and permits him to work tbem. 'Vhen

he left the state last summer, he forbid the

negroes being sold till his return, and told the

witness, he might have them for what they

COSt.

Scott deposed, both the defendants told

him they took possession of the negroes about

the 2bt of July, ] 821. They sent him for
them to J ohn Thompson, who had them in

possession and delivered them. He believes

this was on the aforesaid day.

It was admitted that the plaintiff paid Bell

the consideration money, as stated ill the bill

of sale, and that the slaves are in the posses
sion of the defendants.

They claim these slaves under an instru

ment of writing, which they COli tend is a bill

of sale, and which bears date of the 20th of
October, ] 820.

The couusel for the defendant urges, that
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West'n District. the judgment appealed from is void, because
August, U:Ji2. b

'-""/-.., it was not si[!ned on the third day after it was
THOMPSON - •

IS. pronounced, but several days after. 2 ~lurt.
CHRhTIEN & •

AL. Dzgest, 164.

W'e are of opinion, that the object of the

leg-islature, in the section quoted, was to af

ford to the party against whom a judgment

is pronounced, a delay of three days, to state

his objections thereto; and for this purposp,

prohibited the judze to give etV'ct to it by his

signature, till tbe expir-ation of that delay. It
did not intend to require the judge's signature

on that day.

It is further urged, that the sheriff's return

on the execution ougbt to have shown that

no personal property was found; otherwise

the presumption is, that personal property ex

isted, and the seizure of slaves was illegal.

.Martill's Digest, Loco citato.

We know not any law, requiring; that the

sheriff?s return should state this circumstance.

The direction to that officer to seize personal

property before slaves is, no doubt, intendpd

for the benefit of the debtor; that species of

property being more generally divisible and

sa lea hlp. \VP do not mean, however, to say,
that as the disposal of real property is often
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attended with considerable delay thp plaintitfWest'n District,
, .illlgu,,!,lli'.!2.

ID:-lY 1I0t insist also to hnve the benefit of the '"'"'~
THOMP'ON

law ill this re-pect : but, when neither he nor IS.

CIIHlT1KN &
the defeudants complain, we are clear ill the AI•.

opinion, that the objection cannot be made by

any other pertion.

Bell acquired John Thompson's title to the

slaves, by the seizure and sale made by the

sheriff, under the execution,-Civil Corle, 490,

art. I, and he 'conveyed them to the present

plaintiff: hy a notarial act, ill which they are

stated to have been soldlinddelivered.

The only question seems then to he: Had

John Thompson the property of these slaves,

at the time of the seizure? The defendants

contend. he had not, having transferred it to

them, They offer no evidence of this, except

in the-document. which they call a bill of sale,

and the plaintiff a mor·tgage.

As this case may be disposed of, without

fhillg the character of this instrument, by

considering it in the light in which the de

fendants place it before us, we will do so.

A sale of these slaves gave the defendants

the right of demanding the tradition or de

livery of them: This delivery, alone. would

vest the property iu the defeudauts, This has
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West'n District. been frequently determined in this court : for
.I:1ugl/st, Ill~~.

~ the first time, in the case of Durnford vs.
THOMP.ON B k' C! /. II}' 6 I'

·s. roo e S k yur iCS, 3 "" artiu, 222,2. 4: aur sruce,
{;HR:Jo;TIEN & • 1 f i\,. II/ .c d. 'd

AL. III t rose 0 oJl orris vs, .J~ Ul'.Jor, 4 l 20.

Ramsey vs. Stephenson, .5 iJ. 23. Fiske vs. Chan

dler, id. 24, and Randal \'S, JUoQ1'e, 9 id.403.

It a ppears that, after the alleged sale, the

defendants permitted the slaves to remain in

the possession of John Thompson, till tlIPY

wereseized by the sheriff to satisfyajudgment

obtained against him by one of his creditors.

No actual delivery took place; the deed
does not state that the slave" were delivered,

nor were they in the posseosion of the de

fendants before. Cit'il Code, :350. art. 28.

It is impossible to distinguish this case from

that of Pierce vs. Curtis Sr al.' 6 Martin, 4 I8.

See also that of Copell!J vs. Duverge, II Martin,

674.

Lastly, the defendant says, that the district

judge erred in allowing costs, as they were

not prayed for in the petition. We are of

opinion, that they may be given on a prayer

for general relief admitting that a demand of

them be lJecessary.

It is therefore ordered, adjudged and de-
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creed, that the J' udgrneut be affirmed with We3t'n District.
Jlngusl, 1:"22.

costs, '-"'.~

THOJllPSON

L"i

Brownson for the plaintiff, Cuoillier for the CHRE'rlEN &
,u..

defendants.

-
KNOX vs. H/1SLETT, CURATOR, .ye.

ApPEAL from the court of the fifth district. The party hold.
ing the affi lIla-
rive, is bound to

PORTER, J. delivered the opinion of the c~ea,]yestablisll
hIS case.

court. The petitioner claims $729-tVo , due '12Dl255\
\10l1 285

him by one Samuel M·lntirc, deceased, 'of =----

whose estate .the defendant is curator; and

he avers that $550 of this sum was secured-to

him by mortgage.

The defendant pleaded the genf'ral issue ;

insanity in l\Nntire; and that, at the time he

executed the act of mortgage, a petition for

his interdiction, provoked by the plaintiff in

this suit, was pending before the parish court.

The pendency of an action, to establish the

fact of insanity, although not acted on by the

judge before the death of M'lntire, authoriz

ed the introduction of testimony to pl'O"e that,

at the time he executed the instrument, he

was notoriously i lisa ne, Gil'll Code, SO, art, J6.

The oulyquestion, therefore, which the cause
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VI'est'n District. presents, that offers the least difficulty. is one
,!Jug",sl, i8Z<!

'""""~ of fact-whether the testimony produced sup-
KI\QX h If' ';J

I'S. ports t e p ea 0 msauuy :
H \S, FTT,

CURATOR, &c. The evidence which corm's up with the r«:-

cord is in substance as follows:-

Bell swore, that at the time M·lntire exe

cuted the act, h3 was committing a great ma

ny extravagant acts which indicated that he

was of an unsound state of mind; that the pe

titiou for interdiction was made out at the time

deceased returned from the sea shore; that

he never was sufficiently recovered, from that

period until the time of his death, to be able to

go abroad as usual-: he appeared always de

ranged; sometimes so much so, as to lean" his

room and go naked to the house of plaintiff;

at other times, he would talk as reasonably as

he ever did ; there were times when a stran

ger would have thought him in his right mind,

but one whose suspicions were awakened

would have thought otherwise; deceased al

ways kept a quantity of liquors in his room.

Kirkby stated, that after M'Intire's return

from the ·borders of the sea, he proposed to

witness to purchase a house and that they

agreed on the price, &c.; but observing a

wildness in his looks, aud that he talked about:
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a block. or some triliiliO' object, ill couip-u-ison ViTest'n nl~tlic\,
h J .!lug ust, 1U~2.

with that which formed the object of their -~~
KNOX

bll'o-<lill, wituess was induced to believe his rs.
,.., , H,.I.' TT,

mind dprClI,~pd, and Oil that account declined lUItATOR, &r.

thl' contract. A day 01' two after, th« d eceas-

{'d ran out into the street naked, apparently

ilif'Pllsihlp of what hp WFiS doil'~; could not

SCIY, if the dt'cP:lf'f'd's conduct arose from

drinki,:g 01' othor causes.

Killg tf'l'tifipd, tha t he saw the t]pceasf'd the

day he r'ptl1l'llI't! home : at first 1](' spoke ra

tionally. but ill ;\ f-w minutes hurst into tears,

and appeare-d f'llti,'l'ly derang-ed : saw him at

intr-rvnls of (our or five days or a w eek : at

{'vpry illtpnit>,,· IIf' would, during some pnrt of

the conversa tiou. :clppf',H be wildr-red , did not

obse-rve tltp starr- of dl'(~('as('(rS mind at the

time Iw camp hpll)!'e him. as parish jwlgp. to

ack.iowledze tlrp mortgagp: tlri.-ks it possj hle

he might have 1),\<1 lucid inte rv« ls.

RilY deposed. that hf' saw the dp('PHSP(] two

or three times after he camp from the :.;('a

shore : for a minute or two he would tnlk

quite rationally, and then appear' dt-·ralll.{(·(J.

TIIP fact of ;\1·llltirp ha\illg hoarded with

HlP plaintiff, and th:t' the latter wad in the
VOL. XlI. :n
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}Vest'n District. daily habit of visiting him during the period,
August, 18\12.

~ spoken of by the witnesses, was established.
KNOX 'I'I d f' I I' d d h ..vs. ie e em ant a so mtro uce t e petition

H4.SLETT, f he nlai ·ff.]d d I . I . d
CURATOlt, &c.o t e p ainu ~ a< resse to t re parIs 1 JU ge,

dated the 25th November, 18]8~ wherein it is

stated, that M'Intire is subject to "an habitual

state of mental derangement, and totally in

competent to the management of his affairs."

On the part of the plaintiff, the following

evidence was taken ;-

Todd declared, that he did not see M'Intire

for seven or eight days after his return from
the sea-shore; that he could discover no
marks of insani ty ill him, though it had been

reported he was insane. Deceased appeared

dejected, and ill deep melancholy, which wit

ness attributed to the deranged state of his
affairs, and his bodily weakness. Thinks if

an unjust claim had been presented, he would

have discovered it. ·Witness was spoken to

by plaintiff, ifhe knew ofany manner in which

his claim against lVHlltire could be secured?

he replied, he believed all his property, ex

cept some land in Concordia, was incumber

ed. Deceased showed great repugnance to

execute the act of mortgage; consented to it

finally through the solicitation of witness; ob-
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served no symptoms of his being deransred at 'Vest']) District.
~ ./lugll~t, lUZ2.

the time he signed the instrument. v'''''''

• KNOX
Irwin swore, that he purchased property t's.

f 1\,1 I' fl' I HASLETT,rom ln' ntire a tel' us return; appeare( to CURATOR, S;c,

witness perfectly in his right miud , believes

he drank freely, but not so as to be intoxica-

ted. Kirkby's contract for the house was

twelve or fifteen days after the deponent had

bought property from the deceased; and wit-

Bess told Kirkby, he did not then think de-

ceased in a situation to make a bargain.

Doctor Dixon stated, that he attended de

ceased in his last illness, but did not know him

particularly until about twenty days before

his death; found him sometimes quite ration

al, at others not so, but insane; thinks he was

sometimes competent to do business, and at

other times not; deceased was in the habit of

drinking freely; witness attributed his insani

ty to his weak state of body, and the derang
ell state of his affairs; thinks drinking also

contributed to it.
Wartel deposed, that when M'Intire return

ed, he had a wild appearance; but that wit

ness paid him a sum of money afterwards, be

lieving him capable of doing business; paid

the money without calling witnesses,
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West'" District. T'homson said he saw dl'ceasf'u after he
.Ilt,gu.,t,!}::;!:;!.

~ reached horne from his t ri p to tltp ;;pa·sho!"e,
KNox

1'8. saw him froqur-urly, Was ill the habit of vi-iti. g
H'Rf,KTT, I' . I .1

OUUATOU. &c. lim as all acquauitance , ie couverseu ra-

tiona lIy.

Simonds testified, that he lived in till' same

house with deceased durillg his last illness,

saw him almost pvery day, nr-ver obse rved in

him allY marks of iusauitj , until he made the

sale to Kirkby.

Bell called a second time, deposed. that the

petition to have the deceased interdicted was

abandoned. Why? 1)(' did not know.

Smoot swore, that he saw df'cemwd after his

return from the sea-shore, did not observe him

to be insane, though worse than he went away.

011 this proof. the district court gave judg

ment for the plaintiff: and we cannot Ray that

it erred. The testimony. which is priuoipa lly

oral, is somewhat contradir-tory : and when it

is so, the tribunal of the first instance, from

the mode investigation is conducted before it,

llossesses so many advantages over this ill the

discovery of truth, that it is IJOW settled, its

decision, on a question of tHct, will prevail in

the sllprenw court. if not manifestly erroneous.

Rarhel vs, St. Amand, H 11artin. 36:l. Brown vs.

f..ouisiana Bank, ibid. 39:3. We apply this doc-
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trine, with entire readiIlPs", to tln- cnsr- before West'n Disr.ict,
oI1ugnsl, 1.~<;!'2.

us: for the evidf'IICf' rel:dpr~ tIl(' fact of iusa- ..--. __

nilY doubtful, nud the decision of the j\l(l~e K;,~x

bl . I I II' I .r: H~~IFTT,
t· ow, agalllst the party 10 ( 1I!g' t 1(' ;dllrtlla- CUltaTUii,&c.

tive, was ill perfect conformity with that prin-

ciple, which requires him, who avers, not to

raise doubts, but to establish facts.

It is therefore ordered, adjud~f'd and (le

crer-d. that thf' judgment of the district court

be alnrtueJ with costs.

Brownson for plaintiff, Brent, Lessassier and

King, tor deteudant,

- .
•7\<IOORE'S J1SSIGNEE V8. KING & /1£.

ApPEAL from the court of the fifth district. The vendor's
ignorance of a
defi-er ill the

MARTIN, J. delivered the opinion of the slave, do~s Il~)t
plotrct him 11i

COUl't.* The plaintilf sue« on an obligation ofthea~tjo~'lwm-
. Li 111l1LOrlS.

the defendants. assigned him hy Killg. , IftllP vr-ude e,
In such a case,

'The principal. ill the obligation, pleaded it hem/!; sur-d for
till' pllce, an-

was not a nezotiable one, dt'llied having had swer that he is
h entitled to relief,

notice of the assigumeut, and averred he had and prays that
~ the vendor may

an equitable deteuce. He prayed, that the say, on oath,
whether the de
fpct complained

, of dId not exist
*P""TER, J. did not join in the opinion. h<lV1lJ~ bseu of counsel m at the time of the

fhe cause,
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.--~ ....

West'nDisttiet, assiznor might be made a party to the suit,
.d!lgust, 13:22, 0

~ and compelled to answer, on oath, whether
MOORE'S I'd' I bli t

ASSIGNEE t ie sum meutione III LIe 0 IgatlOn was no

KIN:
S&AL. the price of a negro woman sold by the as-

sale, and makes signor to him? 'Vhether the woman had not
no otfer to return b fi d' d
the slave; this, e ore, an at the time of the sale, a pen u-
at least on the I h ' id f f h hi I
appe.il, will be OUS wen, on t e IllSI e 0 one 0 er t Ig IS,
hel-l sufficient h' I' did ' '
notice of' the de- W IC I, at tunes, prevente ier ren errng any
renee, without • II I I h hi .
an averment of service at a ; anc W let er t IS circumstance
the existeuce of d' I d he ti f h I ~
the defect, and a was ISC ose at t e time 0 t e sa e ,
prayer for a re- Th . d ' d J I'd
scission of the e assIgnor a mitte , t rat S Ie receIve
sale, or diminu, h d f d t' bl" h' f
Cionof the price, tee en an s 0 Igahon as t e price 0 a

negro woman sold him, and assigned it to the

plaintiff' :-that the woman had, at the time

of the sale, a mark on the inside of one of

her thighs, which did not injure her, nor pre

vent her services at any time while she was

owned by her; hence this circumstance was

not disclosed to the vendee :-that she did not

know of any pendulous wen, as stated in the

answer; but only of the aforesaid mark, which,

however, she never examined,

The jury found that the sum mentioned in

the obligation was the price of the negro wo

man named in the answer, who had a pendu

lous wen, as there stated; 'which rendered her,

at times, incapable of labour; a circumstance
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which was not disclosed at or previous to the West'n District•
.I1ugust, 1322.

sale, and that, consequently, the piaintiffought ....,....~

lr J" , f rti 0 from the nri MOORE'lito SUiter a immution 0 (J) 15 rom t ie prIce. ASSIGNEE

The plaintiffhaJjuJgment accordingly, and KIN~s& .6.10.

appealed.

Dr. Elmer deposed, that about eighteen
months after the sale he examined the wo

man, and found she had a pendulous wen, of

the size of a duck's egg, attached by a short

neck to the inside of her thigh, near the left

labia pudenda. It was said, she was laid up in

consequence of an injury the wen had receiv

ed while she was crossing a fence. It was
wounded and ulcerated; she was relieved.

He thinks the wen must have been of ancient

origin, as wens do not reach the size of this

in less than one or two years. The woman

must have had it from her infancy. From its

appearance, when the witness saw it, it must
have laid up the woman from eight to ten days,
and the expense of her cure could not exceed

tendollars. It must ever be subject to injury,

and must incommode her in walking. The
witness thinks it ought to be amputated,
which would not be attended with danger,

~ould confine her for fifteen or twenty days,

and would cost about thirty dollars. \Vere
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We,t'nDistrirt. not the witness a sl1rgf'on, lIP. woul.l not have
.,J ug a...,'!, IH~~.

\"1"/-.,, given half of the price for her, 011 account of
]\'![Hlh ,:s

AS,'(,N.:E the well; and as a surgeon, he thinks, he would
f,l;.

Klr.G <I.: AI,. estimate the dirnir ution ill the price, occa-

sioued by it, at OI)P hundred dollars.

Dr, Dixon, having heard DI', I%nor givp his

evidence, dopo-ed, his opinion was perfectly

the same; except that, as an iudividunl. he

would think the diminution of the value of the

slave, occasioned hy the existence of the wen,

at two hundred doll.irs.

.M.HSluL the de{Plidant'sovf'rseer, deposed,

the slave was srunrt and active. She was sick

once 01' twice with tim fever, He never dis

covered that she limped.

The plaiutiffe couise! contends. that as it

is not proved that the vendor had allY know

lcge of the existeuce of the well, 110 dimiuu

tion of the price ought to have been made.

ct-. Code, 360. art. UO.

The igllora"ce of tho vendor protects him,

indeed, agaillst the rr-dhibit ory action : hUI it

is that action, alone. of which the Code

speaks, ill the par't quoted.

This ignorallce will not avail ill the action,

quanti minoris. " If tile se ller was igllorallt of

th» dpfpct. thr>rl the huver must kPf'p thf> slave,

aud the seller reotore 00 much of the price, all
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the value is diminished by reason of the de- 'Vest'n Distri;l .
•'lugus!, lSZ~.

feet; and so we say, if the slave was affected ~
MOORE'S

with any hidden disease. Part. 5. 3, 64. ASSIGNEE

l's.
We do not think that there is any weight in KING & H.

the objection, that the answer does not ex-

pressly aver the existence of the wen, nor

conclude with a prayer for the rescission of

the sale, or a diminution of the price. The

defendant expressly asserts, he is entitled to

relief; and prays that the assignor may say,

on oath, whether the slave was not afflicted

with a well, which rendered her services

much less valuable. This, in our opinion,

sufficed to give notice to the plaintiff, of the

nature of the defence.
The defendant being sued for the price,

and making no offer of returning the slave, the

inference was obvious, that he expected a re

duction of the price. Admitting, however,

that the plaintiff might have taken advantage,
at first, of the insufficiency of the answer, it is

certainly too late on the appeal.

It is therefore ordered, adjudged and de

creed, that the judgment of the district court

be affirmed with costs.

Brownson and Lessassier for the plaintiff.

Brent and King for the defendants.

VOL. XII. :31
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West'n District.
August, IJ:.!:.!.

......,.----
FUSl'IER

rs
HENNEN.

CASES IN THE SUPREME COURT

FUSILIER vs, HEl\'NEN.

ApPEAL from the court of the fifth district.

Whether the Browl/son, for the plaintiff. This suit was
Iessoi of a de-
fen.Ia nt, who brought to recover a narrow strip of land,
dis. l:IIIIlS, may •• ... • •
be brought ttl, 1)'lIlg III the parish of St. Mary, COIJSlstlllg of
when hI' rs no!
douur-ihn ted in about one arpeut front. Dr. James Hennen,
the p.u ish !
Qt'tre. who was living on the land at the time the

suit was brought, was originally SIlP(!. He dis

clrirned title; stated in hi" answer, that the

land belollged to A. Henllell. of New-Orleans,

and that he was in posseseion as his tenant.

The district court ordered, that A. Hennen

should be cited in to defer.d the title, which

was done.

A. Hennen appeared in obedience to the

citation. and, among other pleas. put ill one to

the jur-isdir-t ion of the district court, alleging

that he habitually resided in New.Orleans,

and that he could not be sued in the parish

of St. Mary. The jurisdiction of the district

court was, however, sustained, and ill this the

defendant contends there is error, which this

court ought to correct.

This question is one of considerable impor

tance, and deserves a more careful exarnina

tion than perhaps I shall be able to give it.
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J if II . . h "\Vest'n District.n mallY, 1 not a couutries, actions ave Augu.,t, ]d2.

been divided into local and transitory. and it •.."....""'"
• FUSIIIEIl.

appear~ to hp a matter which concerns, 1Tl 1'8.

HENJSEN.
some measure, the puhlic policy of nations, to

settle what irjuries, sustained ill one country,

shall receive red,'e~~ ill others. Actions con-

cer!lill~ lands have, so far as my information

extends, been uniformly rp~ardpd ill all coun-

tries as local. III EllgLHld. actions, real or

mi xed. as trespasses, quare clausum. frc,!1:it. eject-
ment, WAste, &c. mu-t he laid ill the vpry

county ill which the land" lie. Bae. Jlb . ./lc-

lions loccl and transitory.

'Ve all know the t:lte of Mr. Livingston's

suit again"t Mr. J dfc'ri:ion, hrou~ht ill Vi,'gipia,

to recover damages for bping dispossessed of

the Batture. This suit too. it will be recol

lected, was brought ill the circuit court of the

United States. It W::IS instituted within a par

ticular district of that gellprnl jurjsdiction,

which includes within its Iimits the land on

which the trespass was alleged to have been

committed-and yet the court would 1I0t en

te rtain jurisdiction. I might ask, whether a
suit WaR ever brought in any court. in this or

an." other country, to recover possession of

lauds located beyond the jurisdiction of such
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West'n District. court? Actions to recover possession of lands,
August, 18".!:2. '

~. must be necessarily and essentially local.
FUSILIER •

us. The Juugmpnt, when obtained, operates in
HENNEN.

rem-aud how vain and nugatory would it be

to bring suit in a court which could not carry

into effect its own judgment.

But the present, it will be said, is a different

case. It will he urged, that executions from

our district courts run into all parts of the

state; and, therefore, that a judgment render

ed in New-Orleans, may as well be carried

into effect in the parish of St. Mary, as if it
had been rendered in that parish. This may

in fact be' true. There are, however, other

considerations, which have contributed to

make these actions local, besides that of car

rying into effect the judgments rendered in
them. Ifa jury should be demanded, the po

licy of the law has generally been to take the

jury from the neighbourhood in which the

lands lie. The witnesses usually reside there,

and it is often necessary to exhibit, by means

of a survey, taken under the orders of the

court, the localities and relative position of

the object in contestation. All this is done

with ease and convenience in a court sitting

in the neighbourhood, but become tedious and
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expensive operations when ordered and con- West'nDistmt.
, .!Iugust,1822.

trolled by a distant tribunal. The testimony

too, when the suit is brought in a parish dif

ferent from that in which the lands lie, would

have to be taken principally by deposition,

which is much inferior to viva voce evidence,

given in open court; more particularly on

questions of contested limits.

It will probably be argued, that it is the
person, and not the subject matter in dispute,

which regulates the jurisdiction of the court.
And the acts of 18]4, will, no doubt, be cited;

which provides, that no person, having a per

manent residence, shall be sued, in any civil

action, in any other parish but that in which

he shall habitually reside. 2 JWal'tin's Dig.

20 11, n. 22.

If this suit had been directed, in the first

instance, against Alfred Hennen, it should

doubtless have been commenced in the city
of New-Orleans, where he resides, and not in

the parish of 81. Mary. But it is difficult to

conceive a case. in which that could have been

necessary. If the land had been vacant, the

plaintiff would, no doubt, have gone quietly

into possession, and no suit would have been

necessarv. But. as he found the land occu-. '

....,...,~

FlJSII.IER

.,'s.
HEYN.lCN.



27~ CASES IN THE SUPHEME COFRT

WeSl'n District. pied, it W:1S neces<;ary to com nvnce proceed
.fl v«ust, 18'l'l.

'-""'~ ingos against him in possession. Suppose I
FUSILIER. dmi h .. I I ' . h I.s. a mit, t at It IS t re peniOlI. toget rer WIt t ie
HEl.'INEN.

place in which lIP. resides, which rp~ulates the

jurisdiction of the court; I may then ask, what

person? The defendant will probahly tf>J) me,

that it is the persoll who claims to be the

owner: but. I conteud, that it is the persOIl in

possession, What is the injury complained

of? It is the corporal possession and deten

tion of the thing claimed. Who then is the

immediate cause of the injury? Most certain

ly, the per~on ill possession. And who but

the author of this injury. ought tile plaintiff 10

have attacked? If I fi!ld a pf'rsoll in posses

sion of my property. to which I know be can

have no right, am I to inquire what excuse he

have to offer for withholding it from me? May

I not attack him at once, and. through my le

gal remedy, compel him to relinquish that

which belongs to me, and to which. I know,

he can have no title ? It will. perhaps, be said,

that the possessor is often the innocent agPllt

of another. But that is an aff'rir between him

and his principal, and we should he sure,

when we consent to act as agents for another,

that we do so in a lawful cause. The posses·
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sor must justify himself under the right of his Wpst'n Di~~,r~ct.
•-Iugusl; lu~Z.

priucipal ; and if the principal had no right, """"'~
rUSH,IER

it i" clear he could communicate none.- 1'S.•

HENNEN.
)Vema pius juris ad olium transferre patest guam

ipse haberet,

There is besides another reason, arisi'1g

from neces-jty, for pursuing against the per

son in possession, and that is, that a judgment

against allY other person would not be res-

judicata agaiust him, and could not authorize

an execution to dispossess him. This neces

sity equally exists, whether the object of the

suit be real or persoual property, and whether

the pos!:iessor holds the thing in his own right

01' ill the name of another. In this suit, the

plaintiff chiefly claims possessiou, and, as sub.

sidiary to that, damages for depriving him of

that possession. By whom can possession be

given? Certainly by no one but the actual

occupant. Any other person would be obli

g"',} to get possession from him, before he

could transfer it to others. By action then

the plaintiff has demanded possession, the

thing which was due; and this possession is

claimed of the only person who could be con

demned to give it. Before tllp possession of

the plaintiff call begin, the detention of the
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West'n District. previous possessor must be made to cease -
.I1Ugltst, 1322. •

~ The judgment must necessarily have this dou-
FUSILIER

vs. ble effect, or the remedy would be incom-
HENNEN. H . f .plete. ence, the absolute necessity 0 bring-

ing suit against the person in possession: and

this course is not left to be inferred by rea

soning from any vague phraseology in the law,

but is pointed out in clear and explicit lan

guage. It is not directed once merely, but

frequently. Thus--In rem actio est, per quam

rem nostrum; gum ab alia possidetur, petimus, et

semper adoersus eum est qui rem possidet. Dig.

lib. <14, tit. 7, l. 25.

In rem actio non contra venditorem, sed contra

possidentem. competit. Cod. lib. 3, tit. 19, I. l.

It may be said that these laws contemplate

the case of a person possessing in his own

right, and are not applicable to those who

possess in the name of another. The atten

tion of the court is, therefore, particularly di

rected to the following law: Si quis alterius

nomine quolibetmodo possulens immobilem rem litem

ab aliquo per in rem actionem sustineat, &·c.-Cod.

lib. 3, tit. 19, I. 2.

This law, of which the above is a part only,

the court will perceive, on examining it, re

lates particularly to the case of those who
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19Mfjj;,jlqh,~-~nameof another, no matter by ~~~~f~8~r
,,:l~at title, and directs the procceeding, which, ~

• . , FllSILIJUt
under such circumstances, must be had. It IS.

o h ".' . k ij.UBW.
re.qUJr('lb 'r( e .tenant -m possessIOn to rna e ' .

~~'OW(,l ~o. the court the, name of the person, in

\~9-se:".r,ight he possesses. It orders, that the

~~~t.-AI;haU.,,gr.a~lta certain delay, in order that

,W,is, p.~rs.Q~ I'tral.;·~e\ l~uforrned of the suit-and
for what purp~;? \V.by 80 that, whether he
lives, in the .same Ckit'~-wtiethbr in the country"

or in another province, he~ may appear, by
himself or attorney, todefend the;' suit in-the'

place where the lands.Iie. \ltfl1rther iltafleS,
that i~ beill.g thus (~itf'd,h€ does not appear

within .the time, fix'ed.b,.t~e court, \'pr:escri1?~,

tiou ~haU be-deemed ~,&,e~int~r.r.u{>~,d..froql

the time of commeneing the ,su,t~gain~t,the'

possessor. It .proceeds. to direct, i thatA~

cou-rt shall. c.i;te~lim, and if.he still npglects to';

appear, that _the plaintiff, after a summary, ~~...

afllination~,shall be put ill possession. ·',H~.e!,

~~'find a plan of proceedings regula,t:I:'Hnark..",

ell-out, and .whieh.embraces within, its' provh
f,I'Jo • _ "

sioll!' precisely the case l)OW before t~e~collrt.",

I~ will be found. tOO,I' on .examiuing th~! law' '

&;~~,ct;eding the ?Jle j~~,cited;,th,at" apparfm~f

l'y~~~~ 8,~~:4j~p~it~~!t10 '~uudet ~rolll;-

VOL. 'XII. 3.":i
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West'nDistrict. these proceedings, it checks thi5,prQ~lljI~b
August, ]g2!. .

~ and brings us back to them-JlcIQrreiIQr,'U~
FUSILIER •• •• .., d

'Vs. snie in rem, siue m person(Jm su, actio seqtlztwr, se

HENNEN. et in loeis in quibus res propter quas contenditur,

eonstinuo: sunt, jubemus in rem actionem. adversus

possidentem moveri.-Code, lib. 3, tit. 19, l. 3. . I~

The cautious precision of this last Iaw.js
not a little remarkable. It begins by saying,
that the plaintiff follows the tribunal of the
defendant, whether the action be real or per
sonal; and as if apprehensive that these gene
ral expressions might, by construction, be ex-• •
tended too far, it immediately imposed a limita-
tion upon them. It commands, that real actions
shall be brought, not only against the person
in possession, but also in the place where the
thing forming the object of the suit is situated;
so that, even if it were possible to possess a thing
in a place where it is not situated, a proposi
tion which only requires to be stated. to show
its absurdity, still the suit must be brought in
the place where it is situated. These la~s

have been adopted in Spain, and conseque.~

ly form a part of the common law of this
country. Part. 3,2,29. Are they repealed ~y

the statute of 1814? It will not be pretended

that there is any express repeal.. 'rh~k~s::p.l
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may however be implied if the new law con- West'n District.
, " August, 1822.

tains provisions H contrary to or irreconcilea- ~
ble with those of the former law." Civil Code, FUS~~~Jm

I I
. HENNEN.

5, art. 24. But, shall be great y In error

if any thing "contrary to or irreconcileable
with former laws," can be deduced from the

statute of 1814. What is this statute but a

confirmation of the Roman Law, which had
said that the plaintiff follows the tribunal of

the defendant? And where is the inconsis
tency between that and another rule, that in

real actions the person in possession must be

sued? I can see none, nor do I believe that

the defendant can show any.
If the person really in possession must be

sued, it is evident that the suit must be

brought in the place where the lands lie; be

cause, that is the place in which he possesses.
But the gentleman may say, that he possesses
constructively in New-Orleans. I answer to that,

that the possession spoken of means a real and
not a constructive one; because it is the rea]

possession which creates the injury; and

there can be no constructive possession by one

person, without a real possession by another.

It is true, the real possession of the tenant is

the constructive possession of the landlord; and
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West'n District. the law has from an iudulzent snirit zranted
.1ugust, 18'2'2. ' b r' !"I

"-"'"~ certain privileges to the latter, after the suit
FUSILIER • •

".'. shall have been commenced flga1Jlst the tor-
HENNEN.

mer. But then it has left it optional with the

landlord to avail himself of these privileges

or not, as he may deem adviseable. The law

will 1I0t permit him to lose even his construc

tive poseession, which depends upon the real

possession of his tenant, without gi\Ting him a

fair opportunity for disputing' the pretensions

of him who seeks to deprive him of it. It
therefore provides, that he "hall be 1I0tifi('d,

awl that roasouable time shall be allowed for

him to appear and defend the suit. But this

notice, which the law requires, cannot, it flp

pe.lr'~ to me, be construed into a suit flgainst.

the landlord. I consider it rather in the light

of an extra privilege, accorded by the law on

account of the interest he mflY have, to pro

tect his own constructive possession, by main

taining the real possession of his tenant; a

privilege, perhaps. indulged somewhat at the

expellse of ri1?;orou!'i justice on the part of him

who brings the suit, but which is nevertheless

wisely accorded to prevent greater injustice,

Let us suppoRe the proceeding changed,

and that the suit, instead. of being brought
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ag-ainst the tenant had been brousht azainst West'n Disti ict,
,- ~ M h .f1ugust, I ,,:2:<?

the landlord, ill the first instance. Did the ~~
FUSILIER

gcutlemm ever hear of a tenant b('ing cited r,.

ill to defend the title of his Iaudlord ? This .HEJliNEN.

would be to reverse the natural order of thiugs,

The right of the tenant is subordinate to that

of the landlord. The latter, therefore. cannot

be assisted by the former; for, if thr- landlord

had no right~ it is clear the tenant call have

none to strengthen it with. The cOnSf'qIH'nce

of such a proceeding would therefore he,

either that the tenant must be turned out of

possession by the bare effect of the juJ~ment

ag:linst the laud lord, and consequently with-

out l:(ivillg him any opportuuity to contest the

propriety of that judgment, or that another

suit would be subsequently necessary against

the tenant. The first alternative would pro-

duce great injustice towards the tell ant.

Perhaps, if all opportunity were allowed, he

might deny that he occupied as tenant-he

might pretend, and possibly pm\'e, that he

possessed in his own right--he might even be

able to exhibit a legal title ill himself. How

could it be known with necessary certainty,

except by brinl:(ing suit against him, in what

character or capacity he held?
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West'n District•
•1ugust, 1822.

~

FUSILIER
1'S.

HENNEN.

CASES IN fftE SUPREME COURT

The second alternative is attended with

costs arising from multiplicity of actions, with

unnecessary delay, besides many awkward in

cidental embarrassments, which could never

grow out of the regular proceeding. I am
certain that, unless the gentleman can show

some pretty strong authority for his preten
sions, the court cannot be disposed to adopt
a proceeding which carries in its train such

consequences.

Hennen, inpropriapersona. The question pre
sented for the consideration of the court is,
that of jurisdiction. ·Was the defendant, Al

fred Hennen, domiciliated III the parish of

Orleans, liable to an action in the parish of
81. Mary?

On the 27th August, 1817, the plaintiff filed
a petition in the district court for the parish
of 81. Mary, against James Hennen, to reco
ver the possession of a certain tract of land,

situated in the last mentioned parish; of which

he avers, that the said James Hennen is in
possession, but of which he is the lawful

owner. James Hennen disclaims any title to
the tract of land; and avers, that he holds it
only as the tenant of the present defendant,
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Alfred Hennen' who thereon is served with a West'n District.
. ' August, 13~Z.

copy of the original petition, by order of the ""v""'"
• • FU£Il..IER

court; and against him only, all subsequent 1;.

di 1 d h .. I d HENNEN.procee mgs are corn ucte ; t e OrIg1ll3 e-

fendant having been considered as no longer

a party.

A plea to the jurisdiction of the court is
made by the defendant, with other pleas and

exceptions: also, a general denial is put ill to
the action, which is in conformity with the

practice of our district courts, as established
by the statute, (2 Mart. Dig. 1.5,1, n. 5,) and

expounded by the decisions of this court.
4 Mart. 172, Tricou vs, Bayou, and JJ'Iart. 711,

Rippey vs. Dromgoole. Curia Philip. Excep,

Ditat. Nos. 7 Sr 8, 12 Mart. 100. For, to use

the words of the court, "a defendant is bound

to include, in the same answer, all his means
of defence;" and from the passing of the sta
tute, "it became the duty of defendants to file
their allegations on the merits of the cause;
and, at the same time, such exceptions as
they wish to avail themselves of." ,1 Martin,

172. The judge of the district court, how
ever, considered this manner of answering as

inadmissible, and as a renunciation of the

plea to the jurisdiction: and admitting the
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We,!'n District. fact, that the defendant was domiciliated in the
.Ilugust, IlJ'22.

~ ---.... parish of Orleans, overruled all his pleas arid
FUSILIEIl • d d .. . 1

-s , exce puons, an weut on to a eCl::,IOH ot t ie
HENl'OEN. • f Imerits 0 the cause.

The legi.,lature of ] 814~ .IIcts~ page 74~ (2

JJlflrt, Dig. 20·1, n. 22,) had enacted that, "110

}WI'SOIl or persOlls, bavillg a permanent resi

deuce, shall be sued ill allY civil action in allY

other parish but ill that wherein he, she, or

tlu-y shall habitually reside, all)' law to the

contrary 1I0twithstar.diug." This Was nothing

more than a recognition of the aucieut law of

the lund. •. Attor rei [onun, sioe ill rem, sice in

pCI'soJ/([m sit actio; sequitur:" Code, 3, I9~ :3; 6

Febrero, 13. n. :33-:31:;' Part. :J, 2, 32, s,. Purt.

3~ :J, 4. But the pl.tilltiff's counsel, admitting

the authority of this law, wishes to brillg the

defendant within the case provided by the

.lids of 1817, page 28, § 6. Ulltorl unately, how

ever, for his argument, there is but one de

fer.dant illter(~tfd in the preseut suit , for but

one makes claim to the land re-vindicated,

and he resides habitually in the parish of Or
lea ns. III vaiu, therefore, is this section iuvoked,

for it call have /10 application to the pleadings

of the cause; which. to make it applicable,

should show, that two or more defendants
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are intrusted in the land; and that one ofWest'n Distr~t.
August, wz~.

them resides in the parish where the land is ~
. d FUSILIER

situate . vs.

The plea then to the jurisdiction of the HENNEN.

court, I consider as properly made, and as il-
legally overruled. The suit, therefore, should

have been dismissed; and what the judge of
the inferior court should have done, is now

solicited from this honourable tribunal, that
the defendant may have the full advantage of

the laws which secured him from being sued
out of his parish.

The wisdom, justice, and policy of the Ro
man maxim of jurisprudence, actor rei sequitur

forum, has been perceived and admitted by
legislators of almost every civilized country.

And where the defendant reserves his right

of exceptions, though pleading to the merits,
he might afterwards put in a plea to the juris
diction ofthe court, (according to the Spanish

law, Curia Philip. "Excepciones Dilatorias." nos.

7 & 8,8r 12. Martin, 100.) Thereby, always
securing the defendant against the jurisdic

tion of a judge, who by law has none.

But the plaintiff may urge, that he instituted

his suit against the person holding possession

of the land; as directed by the Partidas, 3. 2,

VOL. XII. :Hi
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West'n District, 29, extracted from the Justinian Code, 3, 19, 2.
A ueust; 182".2•

..:,...~ Had the plaintiff been ignorant of the owner
FUSll.IF.R f I 1.1 he nersou claimi h/','. 0 t ie anu, or t e person c arming It as sue ,
RENNKN. his course would have been correct; in order

that it might be declared on the record,
whether the defendant sued was owner or

not; and for no other purpose was the law
established. The lessee of land, however, is

not liable to any action; if sued, on naming his

lessor, he is entitled to be dismissed, (mis hors

d'instance;) and the party claiming the land,
must proceed de novo, against the lessor. Civ.

Corle, 377, art. 25. (Code Napoleon, n. 1727

from which the 25th art. of the Civil Code,

above cited, is literally copied.j Pothier, Con

trot de Louage, nos. 90-91.-5 Merlin, Repertoire

de Jurisp, 456, verba Garantie.

Ce n'est pas contre un Jermier au locataire que

precedent les actions des tiers qui pretendent le droit

de prnprie,le au quelque autre droit dans l'heritage

qui lui a ete donne a Jenne au a layer; mais con

tre Ie locateur de gui il les tientaloyer au a[erme,et

qui estle vrai possesseurdel'heritage: etsi le locataire

au fermier est assiglle par un tiers sur guelgu'une

de ces actions, il n'est pas oblige de defendre ni pat

lui meme, ni par un autre; il n'a pas mcme guaii

ti pour le faire ; zl n'es! oblige a autre chose qu'a
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endiqller au demandeur la personne de qui il tient West'n District•
.11ugust, 18:t2.

l'heritage alayer au aferme ; et SUI' cette indica- ~
Fusn.IEIt

tion, il doit etre rem'oye de la demande, et le deman- I'S.

HENNEN
deur renvo.1.Je a se poutloir contre cette personne.

Pothier, Contrat de Louage, no. 91.

Quand un locataire au fermier est appele en jus

tice par un tiers qui conclut centre lui ace gu'il soit

eondamni adiloisser heritage dont il [ouit, il sllf

fit au locataire au termier d'i1/(liqller a ce tiers le

210m de son bailleur, afn qu'il se pourroie centre lui.

Jousse, sur Particle 1, tit. 8 de Pordonnance

de 1667.

Effectivement, Popon, liv. 11, tit. 4, n. 18, et

Robert, rerum Judicaturum, liv. 1, chap. 9, rap

portent deux arras du parlement de Paris, des 24

Septembre, )563, et 26 Septembre, 1579, 'lui ant

jugi gu'un fermier assigni en dilulssement d'un he-

ritage, qu'il occupe en »ertu de son bail, doit obtenir

conge de 10 demande en del'linant Ie 110m de son bud

leur, et qu'il n'est pas oblige de Ie mettre en cause.

.JJ-lais Particle ) 727 du Code Napoleon ne de

roge-t-il pas a notre jurisprudence? Voici ses

termes : (literally the same with the Ciril Code.)

Ces derniers termes, et doit etre mis hal'S de

cause s'ill'exige, en nommant le bailleur, prisenteut,

comme l'on ooit, une disposition parfaitement can

forme au» arrp.ts cites. .JJ-fai,~ cettedisposition n'tiSt-
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Welt'nDi&lrict. elle pas contrariee par celle qui resulte des termes
.4ugust, 1B22.

~ preciden«, it doit appeler le bailleur en Garantie ?
Fus ILlER 11 fi '" l ., d

1'S. 11 aut conoenir qu a a premzere vue, ces eux
HENNEN. d' . . . " _1" S' 1 fiisposuions paraissent s entre-detruire. l te er-

mier doit etre mis hors de cause, du moment qu'il

nomme son boilleur, il ne peut pas itre tenu d'ap

peler son baillour en Garantie; et s'il est tenu d'ap

peler son bailleur en Garantie, il ne lui sujfit pas de

nommer son bailleur pour etre mis hors de cause. II
(aut done chercher un moyen de eoncilier ces deux

dispositions; car on ne peut pas supposer qu'une

antinomie aussi palpable sou echappee au legislateur

dans un menie article; et ce moyen sepresente de lui i

meme, en distinguant ce ii quoi est tenu le fermier

enuers son boilleur, d'avec ce ii quai il est tenu enters

ie demandeur en dilaissement.

Le demandeur en delaissement ii qui lefermier a

decline le nom de son bailleur, pourrait-il, adefaut

de mise en cause de celui-ci, obtenir un jugement con

tre celui-lit? Non certainement, Le jugement par

Iequel Ie fermier serait condamni au delaissement

en Pabseuce du bailleur, serait sans if{et contre le
bailleur lui-meme. Le fermier ne nuit done pas

au demandeur en delaissement, par Ie di/aut de

mise en cause du bailleur; et des qu'z'! ne lui

nuit pas, it est bien evident que le demandeur en

deloissement n'a point d'action centre lui de ce ehr;(.
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Concoit-on d'ailleurs comment le demandeur en de- Wesfn District .
.tJug1lSt,18z'l.

laissement pourrait, en ass(gnant le fermier, se ~
. , l l l I bZ' d FVSII.IERsoustrture a a rh! e ![enera e qui '0 l!(e 'assi[!ner rs,

l. b 'il ' ~ ~ d' 'l ~o C ~1 HENNEN,e at eur a personne OU a omun e s 'est aonc

cnoers le demandeur en delaissement que le fer-

mier doit eirernishots de cause, s'iZl'exige, en nom-

mant le bailleurpour Icquel il possMe.

jJlais si lefermier n'est tenu aregard du demon

deur en delaissement, qu'it nommer son bail/cur, il a

U1& autre devoir arcmplir enuers son bailleurmeme :

il dOlt lui dinoncer le trouble gu'il iprouce dans sa

possession; it iloit enpreceuont toute surprise de In

part du demaudeur en de!aisscment, meitre son bail
leur apartie de se defendre , et comme en cas rl'e

»iction; son bailleurlui devra des dommage~-ill(ercts,

it doit l'appelcr en Garantie.-5 JJlerlin, Repertoire

de Jurisprudence, 456, rerbo Garantie, Paillet,

Manuel de Droit, 5th ed. Code Nap. art. 1727,

quotes this extract from JJ;Ietlin as the correct
exposition of the article.-See Pothier, Pro

priete, nos. 297-298. Pothier, Tmite de l'Hypo

theque, 12mo. cd. 151, chap. 2, sec. 1, art. 1.

Even in cases of warranty on sales, where

the object appears to be to entertain a suit
against the warrantor, out of the jurisdiction
of his domicil, the suit would be dismissed.

Pothier, ProcedureCioile, chap. 2, sec. 6, art. 2,93.
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West'n District. So carefully does the law guard against f'vf'ry
..!lugust, 1322

' .."..~"'/""'" attempt to withdraw a defendant from the ju-
FU~ILIER • di . . d b d . 'I

us, rrs tenon acqUJ re y a omicu.
RENNEN. T 'd fc hhe Partida, 3, 2, 29, only provl es or t e

case where the owner will not ap lear, and

then grants the remedy of asentamiento ; to

make him answer, or contest the right of the

plaintiff-See Curia Philip. Contestacion, n. 12.

This law too must bl' considered as repealed

by the article of the Civil Code, :J77, n, 2.5.

See Nooissima Recap. lib. 1], t. 5, and Part. 3.

tit.8.

• By the Spanish practice it was not necessa

ry to cite the lessee-Curia Philip. .. Citacion,"
n.7. If not necessary, a suit against him could

not, and would not give jurisdiction against

his lessor.

A suit against the h'ssee does not even

serve to interrupt prescription in favor of the

lessor. Pothier," Prescription," n. .52. It will be

interrupted only from the date of the new suit

instituted against the lessor.-ib. So com

pletely irregular and useless is it, to institute

a suit against the lessee instead of the lessor.

the real possessor of the estate.

The only authorities produced hy the conn

sel for the plaintiff, ill support of the jurisdie-
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tion of the court, are drawn from the re- West'n District•
.!/.ugust, llN2.

scripts of Roman emperors, prescribing the ,"",",v-'"

I f . c. h f'" FUSII.lERru es 0 practice lor t e courts 0 justice III cs,
HENNEN.

the different provinces of the empire. Now,

the practice in those courts, can have no bind

ing authority in the tribunals of Louisiana,

when at variance with the statutes of her le

gislature. It is evident, from the authors on

French jurisprudence which I have quoted,

that the practice in the tribunals of France, is

directly the reverse of that which was fol

lowed in those of Rome. The common law

of France was introduced into Louisiana b~

the emigrant", from that country, and remained

in force until the country was taken posses

sion of by Spain. Nothing opposed to the

French law, has been shown from any author

on the Spanish law; on the contrary, I have

cited authorities to provc, that the j urispru

deuce of those two countries arc in harmony.

The statute of 1814 then, was only declara-.

tory of the French and Spanish practice.

The distinction of local and transitory ac

tions, is a creature of the Common law, and

unknown in the Ranum civil law. It is nugato

ry then for the plaintiff's counsel to found an

argument on such distinction, Had Mr. T.i-
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West'nDistrict'vingston after having been dispossessed of
JJ.ugust, 1ll2-2. '

~.~ his Batture by Mr. Jefferson, sued him for
FUSILIER • •

L'S. damages, In any country In Europe, governed
HENNEN. b h "1 1 h ld have obtai dY t e CIVI aw, e cou lave 0 tame a

judgment, had there been no greater obstacle
in his way than a plea to the jurisdiction of
the court. So, should the plaintiff sue the de
fendant in the courts of his domicil, every re
dress which justice can yield, will easily be
obtained, and carried into execution against
him. The defendant is willing to meet the
plaintiff there.

PORTER, J. declining to sit, on account of
his having been of counsel in the cause, and

MATHEWS, J. having some interest in the

question, although both parties had entered

on record their willingness to argue the case
before him, from motives ofdelicacy, declined

giving an opinion. The decision was post.
poned.



-

CASES

ARGUED AND DETERMINED

IN THE

SUPREME COURT
OF THE

STATE OF LOUISIANA.

-
WESTERN DISTRICT, SEPTEMBER TERM, 1822. West'n District.

Sept. 1 .zz,
.....,..~

CURTLI) VS. GR.1lL1M.

CURTIS

'l'S.

GRAHAII1.

ApPEAL from the court of the sixth district. One co-tres-
passer may be
v...it ness for an-

PORTER, .T. delivered the opinion of the other
And when

court. The plaintiff sued Thomas Graham & there arc co-de-
fendants.ir there

---lVay, in an action of trespass-there he shght evi-
rlpuee, or none

was judgment azainst Graham, and he ap- a,~ain't one, he
b lllt"iy be 8'\"0I'n

Pealed. as a witness for
the other .

•'1 fortiori
The first question presented, is on a bill of when he has

been nn men as a.

exceptions taken to the refusal of the J' ud <rf' p~' ty and not
b uteri.

a 9"0 to permit 'Vay, one of the persolls

against whom suit was broug-ht, to be sworn

011 the part of the defendant Graham.

The petition states, that the witness offered

is a citizen of Natchitoches-c-aud the record

VOT" XH. :i7
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West'nDistrict. does not show service of citation on him. It
Sept. 1822.

~ does not appear that any proceedings were
CU:,,~IS had against him, nor indeed could any be le-

GRAHAM.
gaIly had against him in the court where this
action was commenced: for it was a personal

one, and he could not be sued out of his

parish.
There is no doctrine more clearly establish

ed than that one co-trespasser may be a wit
ness for another. The books, which treat of
evidence, all recognise it.-Phillips' Ev. 31;

Peake, 159. It has been so decided in this
state, on principles drawn from our own law.
.J JJfartin, 28. The objection goes to his

credit, not to his competency.

Itisalso equally a well settled doctrine, that

the circumstance ofseparate suits having been
commenced against trespassers, does not af
fect the right which each one enjoys, to call
for the testimony of the other. Phillips' Ev.

32; Peake, 159. And that where they are

even co-defendants in the same suit, if there
is slight evidence or none against one, he

may be sworn as a witness for the others.

Peal.:e, 160; Espinasse's N£si Prius,.I1. E. vol. I.

r 2. Phillips Oil Evidence, 6J-62. Where suit

has been commenced against several, and (as
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in this case) service has only been made on West'n District.
Sept. 1822.

one, the rule is to admit, as witnesses, those ~

h
. d . CURTIS

W 0 are not cite to appear as parties. 10 1'S.

T h B" . GRAHAJlr.
<10 nson,21. tnney, 316.

The books in which this doctrine is found,
it is true, are not of authority here, but they

are evidence what enlightened men think on

these subjects, and as they are in strict con
formity with common sense, and our own ideas

of justice. and are opposed to (6 Martin, 670,)

no principle of our law-we willingly adopt
them. It would indeed be a most inconve

nient doctrine, and one that might be used to
work great injustice, were we to hold that the

plaintiff could arbitrarily make the witnesses
of defendant parties in the suit, and thus

cause an inj ury inflicted on them, the means

of working an injustice to others.
In the case before us, the witness offered

was made defendant in the petition, but no
process was ever served on him, as far as the
record enables us to know that fact, and we

cannot receive information of it from any
other source: he was not, therefore, a party,

and there was no legal ground for objecting
to him as incompetent. Had he even been

cited, the evidence against him was so slight,
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West'nDistrict. that he might well have been sworn to testify
Sept. IlJ2:t.

~ for the other defendant.
CURTIS If id h it turned out irs. we cousi er t e case, as It turne out In

GRAHAM. id f f heVI ence, one 0 contract, not 0 tort, t ere

would be still less ground for holding the wit

ness incompetent; for it appears, he entered

on the premises as agent for Graham, and had

no interest, as far as we can discern, either

directly or indirectly in the matter at issue.

It is therefore ordered, adjudged and de

creed, that the judgment of the district court
be annulled, avoided and reversed; and that
this cause be remanded to the district court

fOI' a new trial, with directions to the judge

not to reject Way as a witness, because he

was included in the petition, and a party in

the cause. It is further ordered, adjudged

and decreed, that the plaintiff and appellee,
pay the costs of this appeal.

Baldwin Sr Bullard for the plaintiff, Thomas

for the defendant,

-
YEISER vs, SJvllTH.

It' the appel- ApPEAL from the court of the sixth district.
lant fails to

brmg up his case P J d I' 1 h .. f h
according to OItTER,. e iverec t e 0pIIllOn 0 t e
law, the appel- Tl II 1 d f d '
lee may have the court. ie appe ant, w10 was e en ant III
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the court below, having failed to prosecute w~~~~.~~~~:ct.

his appeal within one month, as prescribed ~
YJ>:ISER

by the act of the legislature, passed the l st "S.
SMITl!.

March, H122, the record has been brought up
jUflgmE'lltaffirm

by the appellee, who has prayed that HlP e.I, with dama
~es for tho dc-

judgment of the inferior court should be af- lay.

firmed with damages,

The only difficulty in acceding to the prayel'

of the appellee, is the manner in 'which the

record is made up. 'There is neither state

ment of facts, special verdict, evidence taken

down by the clerk, written document certi

fied, or any thing equivalent thereto; and the

question is presented, w hether, in the abseuce

of these, the judgment of the court below can

be affirmed?

This question has already been before the

court, in the case of Clarice vs. Parham, 3

Martin, 405; and it was there held, that where

the appellant did not bring up the facts of the

case, so as to enable the court to examine the

record, and see whether there was error in

the judgment complained of, that the judg

ment would be confirmed, and damages given

for the delay.

The same point was again brought under

eonsideration in Shannon vs. Barnwell & others,
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West'n District. 4 Martin 35 and received a similar decision.
Sept, 182:2. "
~ The opinion, there delivered, was sanctioned

YEIIiER b h . . D & Is D f.
t". Y t at gIven In ussuau T a . vs. ussuau ~:'1.

SMITH. al. 8 Martin, 164.

It would be sufficient to refer to these

opinions, as settling our jurisprudence on this
suhject; but as a different view of it was taken
in the case of Stringer vs, Duncan Sr also 7 Mart.

359, we have examined the question de novo,

and we are all satisfied, that the construction
given to the act in the cases just cited, is the
correct one; and that it is our duty to af
firm the judgment of the inferior court with
damages.

The act of the legislature organising this
court, provided that suits in the district courts,

where the matter in dispute exceeded ,$300,

might be re-examined, reversed, or affirmed,
here; but that there should be no reversal,

for any error in fact, unless on a special ver
dict, statement of facts, &c.

By this law, a statement of facts is neces

sary, to authorize us to reverse a judgment.
It is silent as to what will justify an affirmance

of it; expressio unius, est exclusio alterius, and it
seems a matter of course, that the judgment

should be confirmed, when we are not au-
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thorized to reverse. 'Vhere the appellant al- We,gt'nDistriet.
Srpl. 1822.

leges error, but proves none. ~
• YEISER.

For these reasons, and those expressed In t'S.

SlIIITH.
the case of Shannon vs, Barnwell and others, 4

Martin, 35, we are of opinion, that the judg-
ment of the district court be affirmed with
costs, and ten per centum on the amount of
said judgment, for delay.

Johnson for the plaintiff, Baldwin for the de
fedant.

-
FERGUSON ~ RICH VS. ROBERT MJlRTIN.

ApPEAL from the court of the sixth district. If the appeal
is taken for de
lay, the judg

PORTER, J. delivered the opinion of the ment of the
court below will

court. The appellee has brought up this be affirmed with
damage.

case under the late act of the legislature, and
the same questions are presented which offer
ed themselves in that of Yeiser vs. Smith. As
the appellant, whose duty it was to have fur
nished a statement of the facts, to enable us to
correct the error, if any, in the decree of the

district court, has failed to do so; we must
consider that he appealed, not to reverse the

judgment below, but to procrastinate its exe
cution.
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Wellt'n District.
Sept. lB-2'.!.

~

FERGUSON &
KIeH

I·S.

"'AIlTIN.

f:ASES IN THE SUPREME COURT

lt is therefore ordered, adjudgpd and de

creed, that the judgment of the district court

be affirmed with costs, and ten per centum

damages for the delay.

Oakley for the plaintiffs, Thomas for the de
fendaut.

-
KEMPER VS• .I1RJV1S7'RONG~·.IlL.

If a suit be for ApPEAL from the court of the sixth district.
damages, and
for an inj unc-

tion to quiet.zzc. MARTU" J. delivered the opinion of the
an appeal will

lip, thoTess than court. The petition states, that the plaintiff'
$300 be claimed

for damages, the heinz in the open and peaceable possession of
land being of b

sufficient value. a certain tract of land, which be had latelv
Damages arC' -'

due for the least bought, the defendant Fristoe, sheriff of the
wrengful entry. '

parish, forcibly and unlawfully entered there-

on, by the directions of the defendant Arm

strong, and levied, Oil a part thereof, an execu
tion, issued on a judgment obtained by said

Armstrong against L. Martin, the plaintiff's

vendor. The petition concluded with a pray

er for an injunction and damages.

The defendauts pleaded the general issue,

and especially denied the alleged purchase of

the land, and that the plaintiff sustained any
damages.
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The plaintiff had judgment for six and a w~~~~ Ti~~~i.ct.

quarter cents and costs. The defendants ap- ~
KEMPER

pealed. N.

ARMS'I'HONG S::
Al"

The plaintiff's counsel urges the appeal

ought to he dismissed, because he claimed

only $290 for his damages. We think, with

the opposite counsel. that the matter in dis

pute was so much of the land as was levied

upon to satisfy the judgment against Martin.

which appears to he for $577 B7t.

The judgment and execution in Armstrong's

suit, and the deed of Martin to the plaintiff,

make part of the statement of facts. There is

also the deposition of Baldwin.

This witness swears the plaintiff told him,

in November, I R2J, the plantation on which

he (the plaintiff) resided, was his father's; that

he had purchased, and was improving it for

him, as his agent-that he had no property

except a negro woman in New-Orleans, for

whom he gave an order to the witness, to

whom he was indebted, but the \\ itness could

not obtain her.

The deed of sale is prior, to the judgment.

Martin expressly bargains, sells and delivers

the land to the plaintiff: and warrants the title.

The plaintiff promises to pay 1'> J2.000 for it.
VOJ" XIJ. :38
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West'nDistrict. ill five years-paying yearly $500 for the in-
Se1'I. W-2Z. c

'-"'~ terest. In case of failure in the punctual pay-
KEnlPER f . I I d i t th

t'S. ment 0 the prIce, t ie all IS to revert 0 e
ARMiiTRONG & d.,L. ven or.

The plaintiff has proven his title and pos

session by the deed, which expressly states a

delivery, and the entry by the return on the

execution-nominal damages are due for any,

the least, wrongful entry. He has therefore

made out his case.

The defendants urge, that the deed is one

of lease, not of sale; that the $500 are a year

ly rent, and the sale, if any, was not a serious

oue, for the plaintiff did not bind himself ef

fectually to pay the price-as, by his failing

to pay, the land was to revert, and, conse

quently, the sale was to be avoided, and he

discharged from any obligation to pay the

price-that Bald will's testimony shows the

plaintiff was not the owner of the land-that

the conveyance was a fraudulent one, the ob

ject of the parties being only to protect the

land from thc effect of the judgment, which

Armstrong was about to obtain against Martin.

The deed has been correctly considered

as one of sale.-Martin bargains, sells

and delivers a tract of land, and the plaintiff
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Promises to pay (/112 000 as the consideration W"st'!1 District.
{fJ , , Sept. 1822.

of the sale. ~
• KEMPEll

Nothwg shows the contract to be one of 1'S.

., AIllllSTRONO Ii
lease. The $500 stipulated, III yearly pay- AL.

merits, are expressly said to be the interest

of the deferred price.

The clause providing that the land would

revert, if the price was not punctually paid,

does not vitiate the contract. Indeed it is al

most of the nature of the contract of sale.

Civ. Code, :361, art, 86.-There is nothing ille

gal in it, and the law has made express provi

sion for its execution.-Id. art, 88.

We cannot assent to the proposition of the

defendants' counsel, who urges that it avoids

the contract, relying on the provision of the

law, that "every obligation is null, that has

been contracted under a potestative condition,

on the part of him who binds himseIC'-Civil

Code, 272, art. 74.

This clause cannot be considered as con

taining one of the conditions, under which the

vendee's obligation arises. It is a resolutory

one only.-13 Pando Franc. 20. It cannot
avail him, for he could not invoke it without

availing himself of his own wrong-Pothier

Vente.if. de le~e Contr. 2 & 3-and he never
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Baldwin's testimony cannot destroy the writ

ten evidence of the plaintiff's title, resulting

from the deed.

Fraud is not alleged, and cannot be implied

from the circumstance, that the sale had the

effi-ct of removing the laud from the reach of

a creditor, who was on the eve of obtaining

judgment-the law has declared, when a

creditor shall have a lien on his debtor's land,

and the courts cannot anticipate the provision

of the law. There is no evidence that the

plaintiff knew his vendor owed any thing.

West'n District. would fail to do so if the thinz sold hap-
Sept 182'2. ' 0

\.I"~ pened to perish before the price became pay-
KEMPER

j'S. able.
ARMSTRONG &

AL.

It is therefore ordered. adjudged and de

creed. that the judgment of the district court

be affirmed with costs.

Johnson and Scott for the plaintiff, Thomas

for the defendants.

-
OFFUT'S HEIRS YS. ROBERTS~' .ilL.

Tbe verdict of
a ju.y Will be ApPEAL from the court of the sixth district.
disregarded, if
they find a fact M J d I' d th .. f h
of which there is ARTIN,. C ivere e 0p"JlOn 0 t e
DOl the ~easl nt- court. The plaintiffs sued by their tutors
tie of evidence.

I 12m 3001
47 303
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and curators, except one who sued with her W~~t'nt nli~~,~ic(.
I""LP. o c-c-

husband, on the sale of sundry uczroes, ,-",,~
", O~'FUT'S

part of the estate of their father, sold by HlCI"S
{'S.

the parish judge, the price of whom was ROBERTS &.H,

expressly made payable to Seth Lewis, tes-

tamentary executor; they alleged, that the

latter had rendered his accounts and did

not any longer act as executor-they brought,

at different times, two suits for the recovery

of the first and second instalments of the sa Ie.

The defendants pleaded to the first suit

the general issue, averring that the plaintiffs

were not the children, or heirs of Offut ; that

the persons named as their tutors or curators,

had not that capacity; that the plaintiff Ann

was not the wife of J. Miramond, with whom

she sued as his wife.

One of the defendants separately pleaded

his minority, and the want of a curator.

The first suit not being tried, at the incep

tion of the second, the defendants pleaded to

the latter, the existence of redhibitory de

fects. The two cases were consolidated; there

was a verdict establishing a redhibitory de

fect, which avoided the sale of one of the

slaves. valued at $2000; the jury found for

the defeudant: as to the rest there was j udg-
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W~,st'nD,i,~;:ict.ment accordingly, and the plaintiffs appealed,
>->Lli!. 1,.~Z. ~

,-,"",,,--,- and the defendants, under the late act of as-
OFFUT'S

H:!'lIRS sembly, have prayed relief.

ROBE~~S MAL' 'Whatever may be our reluctance in setting

aside the verdict of a jury, we are bound to

do so, where it is unsupported by any evidence

in regard to some material fact.
Here the defendants pleaded the general

issue, expressly denied that the plaintiffs were

the heirs or children of the person whose es

tate is claimed, and that the persons who

style themselves tutors and curators of the
minors have those capacities.

By the statement of facts, the least tittle of

evidence does not appear to have been pro

duced to establish what was there denied,

and was of vital importance to the success of
.- the plaintiffs.

It is true, on the second suit, the like pleas

were not made, and the defence was confined

to redhibitory defects; but the two suits were

consolidated, and we jake the effect of the

consolidation to be that the cases are to be

considered as if the facts of both petitions were

introduced in one or several counts, and those

of the two answers put together in one.

On suits, thus consolidated, bnt one judg-
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ment can be regularly O'oiven; awl it al1pears W~Bt'ln Dl;,~t:ictuep. u ..._.

to us, that in the present instance, the plain- ~
OF1<'UT S

tiffs cannot recover, as they have failed to es- HIm'S

tablish their right to any part of the deceased's ROBEl~~S&AL.

estate.

It is therefore ordered, adjudged and de

creed, that the judgment of the district court

be annulled, avoided and reversed; and that

there be judgment for the defendants as in
the case of non-suit, with costs in both courts.

Baldwin for the phintiffs, Thomas for the
defendants.

-
FERGUSON cS' st: YS. B.J1CO.V.

ApPEAL from the court of the sixth district. Thc appea i
will lx- dismissed

• • • if there be a bill
l\tLRTIN, J. delivered the opullon of the of exceptions to

• the final Judg-
court. III this case there is a bill of exc('p- merit, and 110

• • 8tatemcntnf
tions to the final Judgment of the district facts,

court, but no statement of facts.

No bill of exceptions lies to a final judg

ment. Bldac & al. vs. Jl-Iayhew, 3 JJlartin, 613.

It has been frequently decided, that the ap

pollee may have the appeal dismissed when

there is no special verdict, bill of exceptions.
case argued, or statement of facts. Harrison

vs. Magee & al., 3 Martin, 397; Taylor vs. Por

ter, id. 423.
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West'n District.
Sept. 13'2'2......,.. .........,

FERn.soN S:
AL.

1'S.

BACON.

-
~ASEb IN 'fHE SUPREME COURT

In this case the defendant and appellee

has prayed to be dismissed.

It is therefore ordered, adjudged and de

creed, that the appeal be dismissed at the.

plaintiff and appellant's costs.

Baldwin for the plaintiffs, Wilson for the

defendant. -
BUTLER V8. DESPJlLIR & st:

No judgment ApPEAL from the court of the sixth district.
can be reversed
on the mere as-
si~llment of er- PORTER, J. delivered the opinion of the
ro. s, which

mir hr have been court. The defendant has assigned errors ap-
cu u«l h\ evi-

dellee ! '".llly pearing on the face of the record.
introduced.

The first is, that the petition does not al-

}f'ge demand on the maker of the note. If the

other allegation in the petition is true, that

the defendant signed as surety ard not ::IS en

dorser, the transaction was not a commercial
one, and demand was unnecessary.

The same answer' may be given to the se

cond error alleged, viz. want of notice.

The third and fourth are corollaries from

the two already noticed, and require the same

.iud~ment.

Where the errors complained of are such
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as mizht have been cured by evidence legal- West'n District.
b ~1~

ly given Oil the trial, we cannot reverse the .....,.....~

. d b I h . f BUTLERJU gment e ow on t e mere assignment 01'S.

DESPALlIt 8,:.
these errors, because we do BOt know but .n.

such evidence was introduced. The rule on

this subject is correctly stated in the case of

Dawwy vs. C~lfma & al., 11 JJlartz'n, [j57.

It is therefore ordered, adjlJ(lgp(l and de

creed, that the judgmelJt of the district court

be affirmed with costs.

Thomas for the plaintiff, Baldunn for the

-Iefeudant. -
.1LBERT vs. D.1VL'J.

ApPK\L from the court of the sixth district. Evidence in
troduced on the

P
. ., f tl ia l of a cause,

ORTER, J. delivered the 0pHllOn 0 the cannot be .is
•• • sh::npcl as f'1 ror

court. The defendant HI this case assigns as Ol{ the I«(C of
. . the iucord,

error, on the face of the record, evidence in-

troduced by himself 011 the trial of the cause.

Errors, in fact, em} only be corrected in this

tribunal, by brillf?;ing up all the evidence

taken in the iufer-ior court; and the appellant

cannot make his nf'glect in doing so, a groulJd

for relief in another shape.

'V P, have doubted, whether it was not QUI'

VOl.. XlI. 3~
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Wcst'n District, duty to affirm the judgment of the court be
Sept; llJ'2Z.
~ low with damages; but as the testimony on

ALBERT I' h h . 11 d b
t'S. W lIC t e error IS a ege appears, y an-

DAns. swers to interrogatories, it is not clear but the

defendant may have thought himself entitled

to relief ill this way.

It is therefore ordered, adjudged and de

creed, that the judgment of the district court

be affirmed with costs.

Thomas for the plaintiff, Bullard for the de

fendant.

-
C.lVEJY.,1GH vs. CRUMM/N.

dei~v:rr~~ll~~:ll:~; ApPEAL from the court of the sixth district.
and likely ne;;fo

boy, aged, &c., M "" J d 1', 'd tl ., f thwhich i.' valued .\.'rHE n::i, • e n ere Ie opInIon 0 e
at $1200,isdis- court. Cavenazh the plaintiff in the court
('hargerl hy the b '

~~~~~r~'~l; ~ike- below, and now appellee, instit uted this suit on
ly negl~o boy, two intruments of writing made in his favour
a;;cd,&c. '

by the defendant and appellant, on the 13th

.J uly, ] 8~]. In one, he promises to deliver to

the plaintiff, on or before the first day of June

next, ensuing the date of said instruments, a

sound and likely-negro boy, aged between the

years of twenty and twenty-five: which ne-
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(fro boy if:. valued at $1200. The other con- \Yest'nDistrict.
b ,')fpt. 18'22.

tains a promise to take up and payoff $800 ~

f C ' CAVENAGH
o avenagh's paper, &c. rs.

I . d I 1 . d f h Ii CRUMIUJNL IS agree , t rat the Ju gment 0 t e ( IS-

trict court is correct, so far as founded on the

last of these instruments; which will, therefore,

not be noticed.

The facts of the case, as they appear in the

record, show that these promises were made

to be fulfilled in payment of the price of a

tract of land, purchased by the defendant

from the plaintiff, being $2000. In the act of

sale, the mode of payment is stipulated, and

corresponds with the collateral promise; ex

cept, that the expression in the former is, (in

relation to the negro) that he is to be valued at

$] 200; aud in the latter, he is valuedat that sum.

From the tenor of the act of sale, and pro

mise to deliver the negro, taken together, we

are clearly of opinion, that the price of $1200

was agreeu on, and fixed by the parties to

the contract, as the value of a negro, such as

.is described in said agreement. The expres

sion, to be valued, when taken in conjunction

with the words of promise, in the collateral

instrument, clearly mean to be received, or

counted at that price. The obligation of
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West'n District. the promisor would be fully discharzed hy the
Sept. I;;~<:, b

--..-~ delivery of a I1egro~ corresponding with the
CAVRNAGH d .. ined i I . d h

IS. eseripuon coutaine 1Il t If' promIse; an e
CRUlIIMIN. insists, that he has fulfilled his engagement by

\

a tender of such a one, made to the appellee,

some time in the mouth of December last,

and shortly previous to the final period li

mited in his contract.

To support this plea of tender, he relies,

principally. on the act of 18:21 ~ entitled "an
act concerning tenders of payment;" which,

he contends, has repealed the rules on the
subject of tenders of payment and consign

ment, as laid down in the Civil Code, 292.

We are of opinion with the counsel for the

appellee.that the act ofI821 relates exclusive

ly to cases where suit is actually commenced,

and is intended by the legislature to operate
principally on costs, or frai» de justice; but
leaves the law as it formerly stood, in relation

to the entire discharge of the debt or obliga

tion. Indeed, the defendant has not, in the

present case, brought him..elf within the rules

prescribed by either of the laws, as his ten

der is not supported by the testimony of two
witnesses.

It is, however, the opinion of the court, that
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1 I h I 'II' t f lfil h' Wcst'n Uistnct.
11" las s own sue 1 WI Hlgness 0 u IS pro- :c,',pt, 1.~':!\!.

mise, according to its real meaning, by the ....,... ,--.."
CAVF.N "GH:

offer which he made to deliver a certain ne- r.s.
rRl"'J\I"lJN.

gro of the description required by said pro-

mise, as appears from the testimony, that he

ought not to be compelled to pay damages for

the delay,

It would not have been necessary to exa

mine the pretensions of the appellee, had

he not claimed a reversal of the judgment.

in his answer on the appeal.

It is therefore ordered, adjudged and de

creed, that the judgment of the district court

be affirmed with costs, to be paid by the
appellant.

Thomas for the plaintiff: Oll/dey for the de

fendaut,

-
KAY & AL. vs. COMPTON,

ApPEAL from the court of the sixth district. Facts assuru-
cd 01 PIO\'{ 11, in

M , J d I' d th ., f tl the judgment of
A1HEWS, • e ivere e 0pllllOn 0 ie the distr ict

t I 1' til' tiffs d II COUlt, and notcourt, n t US case ie p am 1110 an appe ees otherwise pro-

I · , .1 h d t: d c id ven, cannot bl'lave resorted to t I" eren ant ror eVI ence to cousirlcir-rl as

hei I' I . , established onsupport tell' calm )y interrogatories, as au- the "PP":>1.

thorized by law. He swears. positively, that

he is accountable only for $ Joon. on the con-
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\Yr,st'nDJ,')I;iLt. tract entered into between him and the testa.
Sept. 18"•.

~."'--'" tor of the plaintiffs.
KA \. S: AL. T b I ..

l'S. 0 re ut t lese answers, the testimony of
Coarr-rox,

one witness, and an account current between

the deceased Baud, and Shipp, Ray & Co. is

offered. The affidavit of the witness, which

is received as evidence, is not absolutely con

tradictory to the answers of the defendant;

and it does not appear from the evidence ill

the case, that Kay. who is here appellant, was

a partner of the firm of Shipp, Kay & Co.

Nor does it appear in any other way, except
as assumed hy the judge of the district court,

that Kay made the entries in commercial

books of said company, as exhibited in the ac

count current. It has been often determined

by this court. that the averment of facts, as
sumed by the inferior tribunals in giving judg
ments, will not be acknowledged by the appel

late court, as established in pursuance oflaw.

After strict examination of the whole evi

dence in this cause, we are of opinion, that the

answers of the defendant are not contradicted,

as required by the act of 1805. It is the~e.

fore ordered, adjudged and decreed, that the

judgment of the district court be annulled,

avoided, and reversed; and proceeding here

to give such judgment as ought there to have
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been rendered it is further ordered adjud- 'Yl~,t'n District.
, 'S'pl 18'2'2.

ged and decreed, that the plaintiffs and ap- ~
KAY &AL.

pellees do recover from the defendant and rs,
ConIPTON.

appellant, the sum of three hundred and thir-
ty-nine dollars and fifty-four cents.with legal
interest; and that the appellees pay the costs

of this appeal; and that the appellant pay
costs in the court below.

Bullard for the plaintiffs, Thomas for the de
fendant. -

MEUILLON YS. OVERTOJ\,',

ApPEAL from the court of the sixth district. This case turn-
ed Oll a q l1CStiOR

MA1'HEWS, J. delivered the opinion of the of fact, a" te
• boundanos.

court. This suit is brought for the recovery
of a section of land described in the petition;
judgment being rendered for the defendant,
the plaintiff appealed. She derives title from
A. J. Renois, who claims by right of pre-emp
tion, and actual purchase from the U. States,
ofa fractional section of land, containing about

seventy-eight acres, as appears by the certi
ficate of the register of the land-office of the
south western district in this state. It is bound
ed, according to said certificate, on the low

er side, or N. E., by land of Valentine; and on
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W~:(tn DI.',~,t~lct. the S. 'V. or upper side, by the land of Con-.,.p. u~_

'-'~ stance Escofier. The defendant, who is in
MEurLLO~. •

<s, possessIOn of part of the land claimed, at-
(lVERTON.

tempts to support his right of property, and

possession, by a title to one half arpent in

front, with the ordinary depth, derived from

the mother of the plaiutiffe vendor through

Valentine, whose land limits that of the plain

tiff's below; as apppars by the register's cer

tificate. It appears also. from the evidence,

that the defendant claims, under Valentine.

other land besides the half arpell mentioned
in his answer; and which. he asserts, adjoins

a tract confirmed to John Archenard , the

course of the side lines of which bear S. 28

E. The lower line of Madame Escofier's tract,

which is called for in the certificate of pre

emption, and purchase issued to A. J. Reuois,

l'UlIS S. 31 E. The oral evidence, which re

lates to the course of the defendant's upper

fence, and the length of time which it has

continued in the same direction, (hearing" now

S. 28 E.) is contradictory, and can aid hut

little in determining the true course of the

plaintiff's lower line.

It is to he lamented, in this case, that no offi

cial surveys have been made of the con-
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tlicting claims The J' ust and proper li- West'n District.
• Sept. IB~2.

mits of the land, sued for, depend on the ~
• MEUILLON

courses that oug-ht to be given to the lines of IS.

OVERTOlJ.

the adjacent tracts, called for in the certifi-

cate of the register, (viz.) that of Valentine

Lessart below, and Madame Escofier above.

It is established, uncontrovertibly, by the evi

dence, that the lower line of the upper tract,
called for in said certificate, runs S. 31 due E.;

and must on that side give the same direction

to the side line of the plaintiff's land, as form

ing a common limit for the two tracts. There

is no positive and express evidence contain

ed in the record, which establishes the course

of Valentine Lessart's upper boundary; on

which -depends the direction to be given to

the half arpent sold to him by Madame Re

nois and her children, bf'ing a part of the

land for which the plaintiff's vendor obtained

title from the United States as above stated.
III the absence of this express and positive

proof, we must inquire, whether the evidence

of the case exhibits facts, from which any

strong legal presumption arises, by which our

judgment should be directed, in the same man

ner as by express proof. For, Oil this circum

stance, the decision of the cause greatly de-

10
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'Ve.t'n Drstnct, peuds , because a well established limit for
Sept. 1822. ' , < ~

~ Valentine's claim must produce the same ef-
l\IE~~::LON feet in direction to the lower line of the
OVERTON.

plaintiff's land, which is caused by the line

of Madame Scofier, in relation to the upper
limit.

The only evidence of title in Valentine
Lessart, appearing on the record, is found

in the r<'gister's certificate of pre-emption.
and purchase, accorded to A. J. Renois, under
whom the plaintiJf claims, which limits his
claim on the lower side, by land of said Va
lentine; and a sale or exchange of four ar
pents in front made by the latter with G. B.
Curtis, under whom the defendant claims title.

From this evidence, accompanied with that

which faces the upper limit of the land con
tinned to John Archenard, now in the posses
sion of the defendant, under regular transfer
of title, it is evident that the land sold by Va

lentine to Curtis lies between that claimed in

the present case, in virtue of the purchase by
A. J. Renois and Archenard's claim, the side

Iines of which run S. 28 E., and being admit
ted to be a better title than that of Valentine.

the course of the lower line of the latter

claimant must be the same. But by ascer

taining the direction of the lower limit, we
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arrive at no certainty as to what must he vYest'n District.
Sept. 1322.

the course of the upper; for Madame Escofier's ~
MEUILLON

lower line, which directs the course of the I'S.

OYl<RTON.
upper line of Renois under whom the plain-

tiff claims, runs S. 31 E' l and consequently his

lower line ought to pursue the same course,

unless the claim of Valentine gives it a differ

ent direction. No title is shown in the latter,

except the uncertain recognitions above stat

ed, which give no direction to the side lines

of his claim; and consequently the line be

tween him and the claim of the family Renois

must be presumed to take the course of their

upper line, which is directed by that of Mde.

Escofier, being S.31 E. The point ofdeparture

A. on plot E. no. II corresponding to the point

C. on the plot no. 2, being agreed on as the

commencement of the limit between the par

ties litigant l and no evident or legal presump

tion arising from fact contained in the record,

appearing to this court, to give to the uncer

tain claim of Valentine Lessart the course of

S. 28 E. on his upper limit; but on the con-

.trary, believing the course of his upper line

ought to be S. 31 E.; and that the half arpent

purchased by him from the family Renois, and

transferred in the sale and exchange to Cur

tis, must follow the same course: considering
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w~:~~~~:~~~~ct. also, that the quantity contained in Renois'
'~"v""" pre-emption and purchase cannot otherwise be
MEUILLON

I1S. • had, and even in this mode of locating is de-
OVERTON. •

ficient, and being of opinion that his title is
better than that of Valentine,

It is therefore, ordered, adjudged and de

creed, that the judgment of the district court
be annulled, avoided and reversed; and pro

ceeding here to give such as, in our opinion,
ought to have been rendered ill the court be

low, it is further ordered, adjudged and de

creed, that the plaintiff do recover from the
defendant all the land which the latter pos

sesses by runing his upper boundary, which

begins on the bayou Rapides at the point A.

and running such a course forty arpents deep,

as will include between it and Madame Esco
fier's line, which runs S. 31 E., the quantity of

eighty superficial arpents; and the appellee

pay costs in both courts.

Thomas for plaintiff, Bullard and Johnston

for the defendant.

-
Solidarity is

never presumed.
A defendant,

,who proceeds to

DE.IlN, [or the use oj VINEY.IlRD VS. SMITH. 0/ .ilL.

ApPEAL from the court of the sixth district.

MARTIN, J. delivered the _opinion of the
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court, The defendants are sued on a note, West'n District.
Sep], Hi:.!2.

payable to Deau, which the petition avers to ~
b h f V· I DEANe t e property 0 meyan. L'S.

S . I I d I SMITH & AL.mit 1 p ea e( commorancy in abatement.

H bl d 1 h d C: d h I trial, cannot af
U Jar , t ie ot er ereu alit, t e genera terwai ds de-

. d tl I iderati f h mand that theISSUe; an rat the COllSI eration 0 t e note suit be rlismis-

th . f I II b D ser! becausewas e prlce 0 two s aves so ( yean; the;e is no le-

f h 1 d dhi bi 1 C: & gal evidence ofone 0 w om, HI a re I itory (elect, C, the plaintiff's

Th ' d'S ' I C: answer to hrsere was JU gment agalllst rmt 1 ior one iutei i ouato-res

h If f th d I ' d' , d bemu sworn t<'la 0 e note, au t Ie SUIt was ismisse " .

as to Hubbard; certain interrogatories put by

him to the plaintiff not being sufficiently an-

swered.

The plaintiff and Smith appealed.

The fact of Smith's residence at Natchi

toches does not appear to us clearly establish

ed, and we deem ourselves bound not to dis

turb the judgment against him, overruling his

plea.
We think the court was correct in giving

judgment for one half of the note only : as it

did not expressly appear he bound himself

solidarily, and solidarity is never presumed.

Slocum vs. Sibley, 5 .!J'Iartin, 682,

The plaintiff's answer to the other defen

dant's interrogatory purports to be sworn he

fore G. Black, a justice' of the peace for Hall
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West'n Disllict. countv Georgia whose official capacity is at-
Sept In-.22. J , ,

~ tested by the clerk.
D~,.~N Hubbard's counsel urges, that the district

Sxrrrrr &:AL. court was correct in dismissing the suit, as

there was no legal proof of the answer to the

interrogatories having been sworn to, and it

was the plaintiff's duty to produce the proof.

He relies on the cases of Gitzandener vs. Ma

rarty, 10 filartin, 70; Curtis vs, Stickler 8r al. 8

ie!. 212; and Woolsey vs. Paulding, 9 id. 280.

The defendant did not move to dismiss the

suit under tho the act of 1805. 2 Mat·tin~s Di
gest, 160, but went to trial on the merits. He

thereby waived his right to move for a dis

missal of the suit by making his election to

proceed to trial. The court, therefore, erred
in dismissing the suit.

It is therefore ordered, adjudged and de
creed, that the judgment of the district court,

as far as it relates to the defendant Smith, be

affirmed with costs in both courts; and that,

as far as it relates to the defendant Hubbard,

it be annulled, avoided and reversed, and the

cause remanded, with directions to the judge
to proceed to trial.

Bullard for the plaintiff Thomas for the de
rcndant.
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IIOLSTEIN vs. HENDERSON.

ApPEAL from the court of the sixth district.

,,·,'st'n Dist: ict.
Sept. 1l3-.':?

~

HOLSTEIN

rs.

PORTER, J. delivered the opinion of tile HENDERSON.

court. The petitioner states that she is the A tltle calling
, for objects all

mother and legal heir of Stephen Holstein both sides of the
, bayou must be

and that as such she is the leaal owner and lairl out in such
" b a manner as to

Proprietor of a tract of land of ten arpents illcl~rle each.
It no pa rticu-

front with the ordinary depth on the Bayou larl!mitsaregi-
, ven m a title, the

Cotile bounded 011 the one side by lands for- land must be
, surveyed so as

merly claimed by John Henderson and now to mlerfere, as
, little as possihle

by Francis Henderson and on the other by with 'he rights
, of others,

those of J. B. Vallery. Wh~re a title
calls tor lands

That she claims title to the premises in on the, east or
west side of a

question by virtue of a requeUe of one Tho- water-course,
without specify-

mas Choate dated in 1797 and actual settle- il,gho,~mli(hon
, , each, It should

ment improvement and cultivation by the said he located so as
, to give an equal

Choate for many years' a confirmation of the quantity on
, both.

title and a conveyance to her son Stephen ,Where ~ cer-
, tarn quantity of

Holstein deceased. supe,~cial ar-
, pents IS /Sranted

The defendant denies the truth of these 31- bon a part lof a
ayou, W iere,

legations and pleads that he owns the land fi om the ,:,ann~r
" surrounding tr-

sued for in pursuance of a title contained in ties are sur\'~y
cd, the quannty

the certificate of the commissioners of lands give,: cannot be
obtained, unless

for the western district in favour of John by making the
, part of the wa-

Henderson under whom he holds' and that t~r-co~.trSe the
, 'side line of the

he, and those from whom he purchased, have ~~r~~~,~,. it may
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West'nDistrict. had quiet and uninterrupted possession of the
Sept. 1"olol,
~ property, in dispute, during more than ten
HOLS1'EIN

I'S, consecutive years.
HENDERSON, H I h h ' h he also avers, t rat e as a rIg t to t e

Au obliga.tion in . . f
the alter native premises HI consequence 0 a conveyallce
gIves the debtor f Th CI J I H d .
thechoice; hence rom omas ioate to 0 In en et SOli.

wh,·,e.-\ plO- 0 hi , id I d '
mise" to pay B. ntis ISSUe, eVI euce ora an written was
<1:500, or convey k ' h 'C ' h . I
him a tract of ta ell In t e iurerror court; t ere was JU( g-
land, held that t ' hi' iff d I I
it was not such men agalllst t e p aiuti ,an s ie las ap-
a title as would 1 d
enable 13. to pea e .
plead prcscrip- A I h h f h
'ion. S S ie must recover on t e strengt 0 er

title, the first inquiry will be as to its validity.

She first presents us with a requette, dated

in 1797, addressed to the intend aut of Louisi

ana, in which her vendor asks for ten arpents

of land in front, with the ordinary depth, situ

ated below the land of Jean Baptiste Valery,

To this is added a certificate of the com

mandant, which we suppose intended to state

that the land is vacant; but in the manner it is

transcribed on the record, it is utterly unintel

ligible.

She next offers a report from the register of

the land office, for this section of the state, in

which it is mentioned, that Thos. Choate- had

filed a claim in that office for a tract of land

of ten arpents front, by the ordinary depth,
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bounded on the upper side by a tract of John West'nDistnct.
Sept. 1822.

Henderson, and it is certified that this claim ~
• • HOLSTEIN

was confirmed by an act of Congress, passed 1'1.

HENDERIlOlf.
29th April, 1816.

In support of this title, parol evidence was

taken ill the court below, to prove its location;

and the length of time the plaintiff, and those

under whom she claims, .had been in posses

sion, and cultivated the land for which it calls.

This evidence is somewhat contradictory

as to the time Choate settled there. One wit

ness, Bayon, places it after the time Hender

son went to New-Orleans, which was in the

year 1800 or 180I; but the testimony of two

other witnesses, Walsh and Patterson, who

speak more positively as to this circumstance

than any others, fix it in the year 1804, and

that Choate remained there for one or two

years:-that when he went away he left one

Birnie, who continued to hold it under him,

until the year 1809, when it came into the

possession of the present defendant.

The confirmation by the United States, vests

a title in the plaintiff, but the circumstances

attending the settlement, shows that it is no

thing more than a naked right, and it is diffi

cult to conceive any other claim which, if re-

VOL. XII. 41
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Wfst'nDistrict. cognised by the generalgovernment"would.not
sept. 1822.

~ possess as strong equity.
HOl"STEIN lb' .f h d

VB. t ecomes necessary to exarmne I t e e-
HENDERSON. 1: •

fendants IS such a one:-

It consists ofa.certificate from the commis
sioners, appointed for the purpose of ascer
taining the rights to land in the western dis
trict, dated in 18] I, which states, that John

Henderson is confirmed in his claim to 444·t-u%
arpents, founded on a settlement in the year

1800.
The parol testimony proves, that he was es

tablished on the premises in the year 1800 or
180], that he was sent as a prisoner to New

Orleans, and being found innocent of the ac

cusation agaiust him, was sent back by ·the
governor, and replaced on the land by the
commandant of the post.

If it should turn out, in the investigation,
that these titles call for the same land, it is

our opinion that the plaintiff cannot recover;

for they are not merely equal in dignity-that
of the defendant is superior: it has possession
under the former government, and some at

tempt, at least, is shown to comply with the
laws under which the .claimants lived ; whilst,

on the part of the plaintiff, neither settlemeat
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or cultivation, before the change of govern- West'n District.
Sept. 1822.

ment, is proved; and when Choate entered in- ~
• • • HOLI!ITEUf

to posseSSIOn, he was a trespasser and a VIO- t's.
H.&NilJi:RSON.

lator of the laws of the United States.
But the plaintiff has contended, that admit

ting the correctness of these principles, she

must still succeed, because her title calls for a
different spot from that of the defendants.

This is the real difficulty in the case-its

solution depends on the correctness of the lo
cation given to Henderson's title, and we have
most sensibly felt, in the examination and de

cision of the case, the embarrassment created

by the circumstance, that neither of the par
ties have produced any evidence tllat their
lands have been yet surveyed or located.under

the authority of the general government. We

have doubted, indeed, whether it was not our
duty to remand the case until this was done;
and have only been prevented from doing so,
by the reflection, that we were not permitted
to refuse deciding on the rights of suitors be

fore us, in the expectation of an event which

is uncertain, and depends on the will of a third
party.

It is not easy to convey to the mind, without

a plat of survey, the particular situation of
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West'nDistrict. the land on which Choate and Henderson ori
Sept. 1822.

~ ginally placed themselves. It may, in some
HOLST~:INdb' h h

vs. egree, e understood, by statIng t at t e
HENDERSON. b h' h b h . 1 II I' kayou, on w IC ot trt es ca to re, rna es,

in that part of the country where the parties

settled, a gradual and extensive bend, in the

inner side of which, and on the lower end. is

located a grant issued to Benjamin Grubb,

which, runuing back forty arpents, meets the
lines of a claim of one J. B. Vallery, which

fronted in the upper part of the bend just de

scribed. The manner these two titles are lo
cated leaves a long and narrow strip of land

between their side lines and the bayou Cotile,

having a front of :~7 arpents, and an irregular

depth, and containing in the whole a superfi

cies of 279T~\' arpents.
On the lower part of this land, near to the

line of Grubb and close to the bayou, Hen

derson cleared a field, and built a house on

the opposite side. At the distance offrom 20

to 24 arpents was Choate's settlement, and

the question is, how should their titles be lo

cated?

The defendant insists, that the manner his

has been confirmed by the United States, gives

him a right to cover the whole of this land.
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The certificate which it is contended author- West'n District.
, Sept, 182!l.

izes this location, states that Henderson is ~
HOI.STEIN

confirmed in his claim to a tract of land con- rs.
• • • • HENDERSON.

tainiug 444-llo arpents, ,. to be laid out In .

such a manner as to include the habitation on

the west side, and the field cultivated by him

all the opposite side of the bayou."

It is true, as was urged in argument, there

is no limitation here as to front. But neither

is there allY thing that allo~s an arbitrary 10

cation at the will of the claimant. We must,

therefore, give it such limits as will satisfy the

calls of the title, and interfere as little as pos

sible with the rights of others.

It refers to objects on each side of the bayou,

and. consequently, must be laid out all each;

mdeed the direction is imperative, that it shall

include the house on the west side, and the

field on the east. This is advancing one step,

and with certainty-the rest is not quite so

sure. But, in the «ilence of the title as to what

quantity is to be given on the east, and what

on the west, we think it should be so located

as to give an equal portion to the claimant on

both-no other mode will come so near satis

fying the terms of the certificate. We appre

hend too, that this manner ofsurveying is con-



CASES IN THE SUPREME COURT

West'n District. formable to zeneral usage and the practice
Sept. 1822. I:) ,

~ under both the former and present govern-
HOI.STEIN hen the ti I 11 d l' b I'dt'8. merits, w en t ie tit e ca e to ie on ot 1 51 es

HENDERSON.
of a water course.

It was contended by the appellant, that it

must be surveyed, giving five arpents on the

bayou, and running back forty; and that a lo

cation, which took in such an extensive front,

was illegal. But the title does not call for so

manyarpents front and depth, and we are of

opinion, that where a certain number of super

ficial arpents are granted on a part of a
bayou where from the manner surrounding

titles are surveyed, the quantity given cannot

be satisfied but by taking land on the front

that there is neither law nor usage that pre

vents the claimants doing so.

Under this view of the rights of the defen
daut, there will remain within the limits of the

tract of land already mentioned, 57160~ ar

pents of land, for which we conceive the plain

tiff has exhibited title.

It remains to consider, if the defendant has

acquired these 57 arpents by purchase or pre

scription-he contends he has done both.

The instrument which he has produced, as

proving his purchase, is not an act transferring
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the property; it is an obligation in the alterna- We,st'n District.
Sept. HI22.

tive, which might have been discharged by ~
h . d i d h d b h d HOI.STEINt e money mentione III It, an tee tor a l'S.

HENDERSON.
the choice of doing so, or of giving the land.
Civil Code, 276, art. 89-90. The circumstance

of Choate holding, by himself and tenant, a
considerable time after the time fixed in the
instrument alluded to, is a proof that the in
tention of the parties did not differ from the
construction which the law now requires us to
give it.

This opinion, as to the nature of the act un
der which the defendant held, decides the

plea of prescription; for if Choate had the
right of coming forward at any moment and
paying the money, Henderson did not own

the soil. He did not possess with the will of
a master, when he possessed at the will of
another; he wanted, in respect to this thing,
opinionem fjuwsiti dominii, which is the basis of
the prescription of ten and twenty years.

Pothier, Traite de Prescription, no. 90; Digest,

41, 4, 2, 2.

The defendant lastly contended, that the
commissioner's certificate of the year 181 J,

with possession of the premises since 1809.

give him a title to the premises by prescrip-
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We~t'nDistrict, tion. The correctness of this position de
Sept, 1822.

~ pends on whether the title covered the land
HOLSTEIN •

vs, now claimed. We have already expressed
HENDERSON, •• hat i did d hid' , hour OpinIOn, t at It I not; an , 0 lIlg Wit -

ouftitle, he could not acquire under 30 years.

It is therefore ordered, adjudged and de
creed, that the judgment of the district court

be annulled, avoided and reversed, and that

the plaintiffdo recover of the defendant, fifty

seven arpents T'o~ of the land claimed in his
petition, to be taken from the upper side of

the tract of 279T'o';' arpents, represented on
the plat, beginning at the letter A on said sur

vey, returned in the cause, and to be laid out

so as to include the original settlement ofThos.

Choate. It is further ordered, adjudged and

decreed, that the defendant and appellee pay
costs in both courts,

Thomas for the plaintiff, Wilson for the de

fendant.

-
JOHNSTON VS, SPRIGG,

A case which ApPEAL from the court of the sixth district.
has been tried
by a jury, will J' . .
not be remand- PORTER, • dehvered the opmlOn of the
ed for a new tri-
al, when there court. The petition avers, that the defend-
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ant employed the plaintiff as overseer for the West'n Districn
, • Sept. 1822.

year 1819., and that he was to be paid $600 ~
r hi . .'.. I d d JOrlNSTOlliror IS services Hl case ie rna e a goo crop, va.

d qj . I h h did h SPRIGG.an i,ll500 at a I events; t at e I' serve t e
r .. f is no contradic..

defendant faithfully until about the month 0 non m th.- testi-

S mony. and the
eptember of the same year, when he was decision de

o pends on calcu
drove off WIthout any good cause or PI'OVO- lation alone.

cation; and that by reason thereof, he is en-

titled to demand and receive the said sum of

$600.

There is another count for work and la

bour, averring it to be worth the sum just
stated.

The cause was submitted to a jury who

found for the plaintiff $450, after deducting

$23, a credit to which the defendant was en

titled.

Our law has provided, that if a persof?,

filling the situation of the plaintiff has engaged

his services for a certain time, aud is turned

away without a just ground of complaint, that

he has a right to be paid ~or the whole period

for which he has contracted. While, on the

other hand, should he depart from his em

ployer, before his engagempnt is closed,

he loses all claim to wages. Civil Code, 382,
(lJ,rts• •59, 60

VOL. XJT. 42
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West'n District.
Sept. 1822.
~

JOHNSTON
Vs,

SPRIGG.

CA~ES IN THE SUPREME COURT

In the case before us, the only proof of the
causes which induced the appellee to quit the
appellant's service, is derived from the con
fessions of the parties; and as the note taken
of the testimony does not state by whom the
witnesses were introduced, nor on whose exa
mination their declarations were given in evi
dence, it is impossible to decide whether he
was properly dismissed or not. The inquiry,
however, is not very material, as it is shown
the parties made a special contract, which
takes the case out of the general rule.

Davis, who it appears by an affidavit for a
continuance, was a witness for plaintiff, de
posed, that he was called on by the parties
to be present at a verbal contract between
them; that the sum to be given, he did not re
collect; that there was something extra in
case a good crop was made, and that if they
disagreed, Sprigg was to pay Johnston what
his labour was worth.

The appellant acknowledged in open court
on the trial, that the wages agreed on were
$500; and that in case a good crop was made,
and he was satisfied with it, he would pay
$100 more; but the last sum he declared was
optional with him.
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The testimony establishes that thirty- three West'n District-
, Sept. 1322.

bales of cotton were made, but it does not in- ~
• •• JOHNSTON

form us If this IS a good crop for the number lOS.

SPRIGG.
of hands employed.

It was proved, that Johnston entered into
the service of the appellant early in the

spring, and went off at the commencement
of cotton picking. This is not a very accu
rate way of giving dates. Taking it to mean
from the first of March to the first of Septem
ber, will satisfy these expressions; and it agrees
with the statement in the plaintiff's petition.
This gives a period of six months, that the
plaintiff served the defendant.

For these six months' service, the jury
gave a verdict of $450, or rather for $473;
as they expressly state they do so, after de
ducting $23 of a set off, proved by the ap
pellant; and yet the defendant had only con
tracted to pay $500, if the appellee should
serve him double that time. It is impossible
to reconcile this finding with the evidence:
and it is directly opposed to what we under
stand to be the justice of the case. The ver
dict would have been correct, if the wages

had been $946 per annum.
We have great reluctance to disturb the
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...........

CASES. IN THE SUPREME COURT

West'n District. verdict of a J. ury' and in cases where damages.
S~~13~. '
...,...~ were assessed, fraud put at issue, or the evi-
JOHNS'fON d ... d f

/'S. ence was contradictory, instea 0 exer-
"SPRIGG.

cising the power of reversing their verdict

where we differed in opinion, we have general..

ly remanded the cause for a new trial; convin

ced that the ends ofjustice could be better at

tained by that course, than acting at once on

the testimony sent up. 10 Martin, 66, II ibid.

190, 2Hl, 686.

In the case now before us, which is one sim

ply of contract, where the evidence is clear

and presents no contradiction, an d neither

knowlege of witnesses or parties can assist

in the investigation, this necessity does not

exi-t. Credibility is not to be weighed, nor

damages assessed; and the issue joined must

be decided by applying the first rules of
arithmetic to the evidence taken. We could

not, the refore, be aid ed in our ultimate decision

of the case by another verdict, and the ends

of justice do not require we should remand i~.

The plaintiff ought to recover $2;'0 for six

months' service, being the one-half of $500,

to which he would have been entitled had he

remained in the employment of the defendant

the entire year. From it is to be deducted

$23, which the latter proved as a set off.
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It is therefore ordered adj udged and de- West'n District,
, Sept. 1822.

ereed, that the judgment of the district court ""'"-.,,
JOHNSTON

be annulled, avoided and reversed; and that 1'8.

the plaintiff do recover of the defendant the SPRIGG.

sum of $"2'27 with costs of the court in the first

instance, and that the appellee pay those of

the appeal.

Thomas for the plaintiff, Wilson for the de

fendant.

-
STEPHENS vs, SMITH.

A f h f h . h di If the appet
PPEAL rom t e court 0 t e sixt istrict. lant fails to

bring up his case

P J d I, d h ., f h according to
ORTER, ' e ivere t e oplllwn 0 t e law, the appcl-

Thi b disti . h d lee may havecourt. IS case cannot e istmgms e the judgment af-

f h f Y , S' h d id d C' firmed, with da-rom t at 0 etser vs. nutti, eCI e a lew mages for the

days since. The judgment of the district delay,

court must be affirmed with damages, Ante, 292.

It is therefore ordered, adjudged and de

creed, that the judgment of the district court

be affirmed with costs, and ten per centum

damages for the delay occasioned by this

appeal.

Thomas for the plaintiff, Oalcle,lf for the de

fendant.
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J.IlCKSON <S, st: vs. WILU.flMS,

ApPEAL from the court of the sixth district.

West'n District.
Sept. 1822.

""~JA.CKSoN &:. AL.
VS.

WILLIAMS. Scott, for the plaintiffs. On the 7th June,

, A sal~ at auc- 1819 the present plaintiffs obtained a J'udg-
110n of immove- ,

able prop-rrv is ment against L, H, Gardner for ,$1705 45not periccted ~ ,

until the signa- which was regularly recorded, on the sameture of the auc-
tioneer is affixed month. A short time afterwards Gardner diedto the precess- ,

ve~>a:i,ird pos_leaving a considerable property, but greatly
sesser, against involved, His widow continued in the poswhom an hypo-
thecaryaction is session of his estate and on the Bth of Decem-prosecuted, may , ,
dem~nd the dis- ber 1819 the judgment was revived againstCUSSlOn of the ' , 0

property of his her, as tutrix ofher minor children, and an exdebtor and sure-
ties, but ,not of ecution issued on which the sum of ,$635 wasproperty m the '
hands of other made by the sale of property, The revival
third possessors.

Whenadebt- of'judgment was not recorded. On the 29thor whose pro-
perty is subject and 30th of June ] 820 the whole estate wasto a general or "
tacit mort,gage sold publicly by the parish judge at the re-has successively ,
~old several ob- quest of the widow. The estate was sold onJects of real pro-
perty o~ slaves, a credit till the] st of April ] 321 and beforethe creditormust' " ,
bri~g his action the debts became due they were transferredagainst the last '
purchaser, and by the widow to some of the creditors in ex-ascend m sue- ,

cession to the elusion of others, and the present J'udgmentfirst.
remained unsatisfied,

The present suit is brought by the plaintiffs,

praying an order of seizure to sell certain

slaves in the possession of the defendant,
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which belonged to Gardner at his death and West'n District.
, Sept. 1822.

which were sold at the sale of his estate. ~
Th l " ffi d h hei d JACKSON & AL.e p ainti s conten , t at tell' JU gment vs.

d
WILLIAMS.

operate as a general mortgage on the whole
estate of Gardner, from the 7th June, 1819,
the day on which it was rendered. That the
sale, made by the parish judge, does not de-
stroy it; and that they have a right to seize
and sell any property that may be found in the
hands of third persons, which belonged to the
estate, m order to satisfy their judgment.

It cannot be denied, that the judgment cre
ated a judicial mortgage on Gardner's estate
from the day of its rendition. The only inqui
ry there is, whether it has been destroyed by
any subsequent proceedings.

And first, whether the sale by the parish
judge destroyed it. It is clear that a sale
made by the heir who succeeds to and accepts
a succession, without the benefit of an invento
ry of property, subject to a mortgage, either
general or special, does not destroy the right
of a mortgagee to pursue the property in the
hands of third persons, any more than a sale
made by the deceased himself: Because, in
that case, the heir steps into the place and
stead of the ancestor, takes possession of the



.,
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\.

West'n District property as his own and becomes individually
Sept. 182:l. '
~ liable and responsible for all the' debts and

JACKSON & AL. •
vs. engagements of the deceased, In the same

WILLIAMS.
manner as he himself was bound-and is not

bound by any particular rules of admiuistra

tion. In this case the widow continued in pos

session of the whole property of the deceased,

without observing the rules of law necessarJ
to avail herself of the privilege of renouncing

the community, and thereby making herself

individually liable for all the debts and en

gagements of the deceased-and acted with
out observing the rules of administration. It
appears to me then, that she does not differ

from the heir accepting, purely and simply

without the benefit of an inventory. She had

no legal character in which she acted; she,

ill fact, converted the property to her own
purposes. It is true, that the sale of the pre

sent property was made publicly by the pa

rishjudge; but it appear~, as stated in the pro

cess-verbal, that it was made at the request of

the widow, but whether'in his capacity of

judge of probates or auctioneer, does not ap

pear. It is presumable it was made as auc

tioneer, because it is stated to have been

made at the request of the widow, and not by
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'virtue of an ~ order of the court of probates. We,st'n District.
Sept. 182:2.

It is precisely the same. then, as if the sale ~

h d b d b h 'd ' I JACKSON & AI..a een ma e y t e WI ow at private sa e. /'s.

'I'l I t ' k bid h" WILLIAM~.ie case, thin ,may e ref uee to t IS sun-

ple proposition :-A man dies, leaving a large

estate, subject to a gem'ral mortgage; his wi

dow continues in possession of the property

nearly twelve months, and finally applies to

the parish judge and has the whole sold at

public sale on a credit, and before the notes

become due, she sell .. and transfers them at

private sale. Does this destroy the right of

the mortgage creditor to pursue the property

in the hands of third persons? It appears to

me it cannot.

The Civil Code, in treating of the rights of the

mortgage creditor, ag'linst the proppr l y mort

gaged, speaks gener:dly of the right of seizing

and selling it wherever it may be found. with

out any exception as to sales made at puhlic

auction. or by the court of probates: and points

out a particular mode of proceeding, ill such

cases, called the action of mortgage--see Ch,il

Code.p, 460 Sr 462. It gives the pa rty the right

to seize the property mortgaged, into whose

hands soever it may pass, and points out a

particular mode of proceeding, in order to sen

VOL. XII. n
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West'n District. the same. It may be pursued in" the hands of
Sept. 1822

""""'"'" third persons; nor is there any exception as to
JACKSON & AL. h . h· h i 1 .

vs. t e manner m W ic It may lave come into
\VILLrAMS.. •

their posseSSIOn. It seems to contemplate

that it should be sold only for the particular

purpose of satisfying the mortgage; and until

it is sold for such particular purpose, the mort

gage can never be destroyed.

It is denied, that a sale made by the parish

.iudg~, in the regular course of administration,
destroys the right of a mortgage creditor; but

that he has a right to pursue the property
into whose hands soever it may pass, until his

debt is satisfied. The parish judge cannot

sell property subject to mortgages on a credit;

but it must be sold for cash, and the proceeds

immediately paid in discharge of the mort

gage5; otherwise, according to the practice of
our courts, the mortgage creditor is in no bet

ter situation, on the death of a person, than

simple creditors.

The parish judge proceeds to sell the whole

property of the deceased on a credit, and the

collection of the money devolves on the heir

or other representative, who disposes of it as

he thinks proper, and the mortgage creditors

are driven to a tedious recourse against them
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and their securities as other creditors are. We,sfllDistrict.
Sept. 1822.

But in this case, it is evident that the widow ~
. . f . JACKSON & AI,.

did not proceed III a regular course 0 adrni- VS.

. . Th . d' h Wn.LIAMii.nistration, e estate rername m er pos-

session near twelve months before any appli

cation for a sale was made. The debts aris
ing from the sale, before they they became due,

were transferred, and of course no classifica

tion made of the debts. The whole estate

has been dispersed, the debts transferred, the
widow insolvent, and nothing left to satisfy the

present plaintiffs. If there was other pro

perty, it was the duty of the defendant to point

it out. It is said, in Domat. vol. 1,P: 386, art. 5,

book: 3, t. 2, sec. 1, that the sale made by the
heir or executor of the property of the de

ceased, does not destroy the privilege or
mortgage; but that the mortgage creditor has

a right to pursue it in the hands of third per
sons, though the subject is not here fully

treated of.
In the second place it is contended, that the

revival of the judgment against the widow, as

tutrix of her minor children, destroyed the ju
diciai mortgage against Gardner, as it was not

recorded as the law-requires, and that it was

a novation of the debt. This was a neceilsary



340 eASES IN THE SUPREME COURT

West'n District. proceeding, in order to enable the plaintiff.s to
I:>ept. Hl22

~ purHUP their mortgage against the estate; and
JACKSON &AL. 'f' I d been recorded i ld h!'S. I It ia een recorc e It wou not ave ere-

WILLIAM.S. d . h . ) .ate a mortgage a~aJIlst t e wu ow, as It was

revived against her as tutrix. It was only in

tended to operate against the property of the

deceased, in her hands to be administered.

The law provides, that no execution shall is

sue against the property of the deceased

until it is revived agaillst his If'gal represen

tatives by the ordinary civil action, Civil

Code, P: 490, art. 7 ; and the recording of this

judgment could only have operated as an ad

ditional mortgage on the property of the

widow. It cannot be a novation, or the mort

gagee would be placed in a much worse situa

tion by the revival (a proceeding which the

law makes necessary) than he was before. His

judgment would then operate as a mortgage

only from the date of the revival. If neither

the sale by the parish judge, nor the revival

of judgment, has destroyed the original mort

gage, it must still exist.

But the defendant contends, and the judge

below seems to have adopted the doctrine,

that we were bound to pursue the property

last sold. In answer to this, we say, that this
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property was sold 011 the last dny of sale with W:st'n, Dlli,~:~ict.
ucp. 1"""'_

other real property, and that the law docs not ~.~
'. • • J AGKSON & AL.

make any distinction as to hours or mlllutes.I'S.

I
WII.MAMo.

II cases of mortgages, the law provides that

all which are executed Oil the same day shall

have equal dignity, although the notary shall

have noted the hour. Civil Code, 470-79.

The same doctrine must apply in this case.

A number of negroes were sold on the same

day. among whom are those claimed by the

plaintiffs; nor can it appear, that the slaw's in

question were sold first or last; the mere cir

cumstance of their having been placed first on

the process-verbal is no evidence that thej:

were sold first. The parish judge proceeds

to cry the property to the highest bidder, and

after the sale closes, the parties are called in

to sign the process- verbal, or to execute their

notes and comply with the requisites of the

sale; and it is mere accident which person is

set first on the process-verbal. But in order

to avail himself of this plea, the defendant

should have complied with the rules of dis

cussion in pointing out the property and ten

dering the necessary expenses, in order to

carry it into effect; Cioil Code, 462, art. 44c.

It is urged abo, by the defendant, that we
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West'n District. should at least have divided our claim amonz
Sept. 1822. ' , b

~ all the purchasers on the last day of sale.
JACKSON & AL. Th I f di . . bId b

VI. e p ea 0 IVlSIOn may e p ea y a co-
WILLIAlIIS.

surety, in cases of suretyship, by virtue of
the provisions of our code. But I know of no
law to authorize us to apply that doctrine to
the present case. The defendant is not in the
situation of a surety; he is the holder of pro
perty liable to a general mortgage, and there
is other property also equally liable. In this
case the law provides, that the creditor shall
first seize the property last sold, and so on up
to the first sale, until his debt is satisfied; but
there is no provision requiring him to appor
tion his debt among any set of purchasers.

This property was purchased by Mrs.Gard
ner, at the sale of Gardner's estate, and sub
sequently sold to Williams; consequently, it
is the last property sold, which belonged to
Gardner's estate. The sale made by the pa
rish judge, was her own act; it was made at
her instance, at her request. Ought she then
to avail herself of her own wrong, and by
purchasing the property in her individual
right, destroy the mortgage? She cannot be
said to be an innocent purchaser, because the
act of sale, if illegal, was her own illegal act,
and she apprized of it.
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The property was sold as belonging to the West'n District.
, Sept 1822.

succession of L. R. Gardner, at the instance ~
f he wid . f h . hild JACKSON & AL.o t e WI ow, tutrix 0 er minor C 1 reno vs,

I h f h . hild WILLIAMS.twas t e property 0 t e minor c I reno
Row then could the widow purchase in her

own right, who was acting as tutrix of her
minor children? The law expressly prohibits

tutors from purchasing the property of the mi-
nor. See Civil Code, 68, art. 51. The pur-

chase made by her was void, and the pri-

vate sale subsequently made to Williams,
equally so. In this view of the case, the pro-
perty is still clearly liable. The widow acted
as natural tutrix of her minor children, an

appointment which was confirmed to her by
the parish judge. She procured a public sale

of their property; and at that sale, became
the purchaser of the property now in ques-

tion. The act is one expressly prohibited by
law, and of course void. The property re-
mains in the same state as prior to the sale,

and is still liable to this judicial mortgage.
If the heir take the property of the estate,

without an inventory, he takes it subject to

the same liens, that existed on it before the

death of the ancestor; and his sale carmot

affect them.
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West'nDistrict. The widow took the estate in her OWl!
Sept. 1<.:2:2

-..tII1'"'~ wrong, Domat, 3,5, 1, §2; and her vendee has
JACKSON & AI.. b . 1 1 if h h d h d f b

IS. no erter ngnt than I e a pure ase r m
l'VILLIAMS. I .. I d bt re ortgllla (' tor.

The sale of a court of probates, does not

extinguish a mortgage. Civil Code, 460, art.

10. Id. '190, art. 5.

Admitting that it does, the sale in the pre-'

sent case appears to have been made by the

parish judge, ill his ca pacify of auctioneer.

It does not appear who was the last pm',;

chaser. The sale was an entire act, per

formed in oue day. Id. 462, art. 60.

Thomas. for the defendant. The plaintiffs

did 1I0t record the first judgment, but obtain

ed a IIpW one ag~illst the widow, which was a
reversion of the forme 1'.

There W,lS a family meeting convoked. In

order to deliberate 011 thp affairs of the es

tate, and it recommended the sale. The

judge of probates presided at this meeting,

and in consequf'lIce of its deliberation, and

at the request of them all, proceeded to the

sale. This was, therefore, a judicial sale.

Tregre vs, Tregre, 6 JJlartin, 4(j2. Act of HH7,

p. 40, § :H.
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MARTIN J. delivered the opinion of the West'nDistrict.
, Sept. 1822.

court. The plaintiffs state, that they had a ~
. 1 . G d hi h d I JACKSON & AL,
JU( gment against ar ner, W IC was u y va

WILLIAM8.
recorded : and on his death, duly revived

against his widow, who was tutrix ofbis minor

heirs, and had entered on the estate and dis-

posed of it, without satisfyill~ the said judg-

ment. That the defendant has in his posses-

sion four slaves, whom be purchased from the

said widow, and were part of the estate, and

conseq uently lia ble to sa tisfy the judgment.

The defendant pleaded the general issue;

that he held the slaves under a good title; that

if the plaintiffs ever had a lien on them, they

had lost it; that the slaves were sold by the
court of probates, with the rest of the estate;

that if the plaintiffs' lien exist still, they ought

first to sue the widow and Casson.each of whom

purchased one of the slaves of the estate, on

whom the lien exists, as much as upon those
of the defendant; that this lien, admitting its

existence, operated as a tacit mortgage on the

whole of the land and slaves of Gardner, and

every part of it, and not exclusively OIl any

part of it ill the bands of a third party; which,

if bound at all, is only concurrently so with

.VOL. XII. 44
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West'nDistrict. the rest and the plaintiffs ouzht to have made
Sept. 1322.' b

~ all the purchasers parties. '
JACKSON & AT.. Th di . f .. hat jf

VS. e istrict court was 0 opmlOn, "t at 1
WILLIAMS.

the plaintiffs can recover against the purcha-
sers of Gardner's estate (which it is unneces

sary to decide) they ought to have brought their
action against the last; or, if it be a fact that

the sales must be considered as one sale, they

should have proceeded against all; that he

cannot favour one purchaser to the injury of
the rest."

J udgmeut was accordingly given, "that the
plaintiffs recover nothing in this suit; but,
without any detriment to any claim, they may •
have for such portion as the defendant may be

liable for by law, in case the property last sold

should be insufficient, or in case he should be
equally bound with the rest." They appealed.

The record shows, that the plaintiffs obtain

ed judgment against Gardner, and had it duly

recordecl-that they procured a judgment

against the widow, tutrix of the heirs, that it
should be executed on the estate of the de
ceased in her hands.

The estate was sold at public auction by

the parish judge, on the application of the ~i

dow, after the deliberation ofa family meeting
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had established the propriety of sellinz and West'n District.
o Sept. l1l22.

the terms of sale. But nothing appears to ~
• JACKSON & AL.

have been done, by the court of probates, m vs.
",Vn,LIAMs.

regard to the sale.
The process-verbal of the sale shows, that

the widow and Casson bought one negro each,
at the auction, after those who are now in the

defendant's hands had been stricken down,
and the bidder and his surety had subscribed

the process-verbal-which shows that the sale
took place without any adjournment.

Weare of opinion that the sale to the bid

der, the defendant's vendor,was only inchoate,

when the negroes were afterwards stricken
down to the widow and Casson, and was only

perfected by the subsequent signature of the

auctioneer or parish judge.

A notarial act is complete only after the sig
nature of the notary and witnesses, 1 Pothier,

Ohligations, 11; and a sous seing prive can
not seriously be said to be so, till subscribed

by the vendor, or some other person duly au

thorized. In the present case, the whole sale

is one entire act, which received its perfection
by the signature of the parish judge at the
conclusion of the sitting.

We; therefore, conclude that neither the wi-
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West'n District. dow nor Casson were posterior purchasers to
Sept. 1822.

~ the defendant's vendor, though they were pOB-
JACKSON & AL. • bidd d h hi'v., terror I ers, an t at e cannot comp am

WILLIAMS.
that they were not sued before him.

The learned judge has not referred to the

particular law, in virtue of which his judgment

is rendered. and on the authority of which

he holds, that if the sale must he considered

as one entire act, the plaintiff'should have pro

ceeded against all the purchasers, and could

not favour either of them to the i/ljury of the

others.

. The mortgage is a real right; in its nature

indivisible. It subsists for the whole, in all and

each of the things riffected by it, and on every part
of them-and it follows the mortgaged propf'r

ty into whatever hands it may pass. Civ. Code,

40")2, art. 3.

A third possessor, agaim;t whom an hypo

thecary action is prosecuted, may well de

mand the discussion of the property of the

debtor, and his sureties; but not that of other

property (ill the hands of other third posses

sors) mortgaged for the same debt.-2 Pothier,

Hypotheques, n.37.

Ourown statute details the means which the

third possessor has to stay or resist the hy-
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pothecary action' and gives among others the West'n District., , ';"ept. Ill22.

plea that there is other property mortgaged '...,..~

s: h db' I . I . {,JAcKsON & AL.lor t e same e t, WIt lin t Ie possession 0 ,'S
WiLLIAMS.

the principal debtor. Civil Code, ,i62. Nothing

seems to authorize the conclusion which the

district judge, in the hurry of trial, has drawn,

that a third possessor mflY delay or resist the

creditor's claim, on the ground that there is,

ill the hands of other third possessors, other

property mortgaged {or the same debt, when

all the third possessors acquired by the same

conveyance, i. e. by one entire act or deed of

conveyance, simultaneously.

But where a debtor, whose property is sub

ject to a general or tacit mortgage, has succes

sively sold several objects of real property or

slaves, the creditor must bring his action

against the purchasers according to the order

of their purchases, respectively; beginning at

the last and ascend ing in succession to the

old est.-Acts of 1817, p. 40, § 29.

ft appears to us, the plaintiffs werenot bound

to resort to the widow or Casson, before they

resorted to the present defendant, nor to make

any of the purchasers stated, parties to the

present suit.

It is therefore ordered, adjudged and de-
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West'nDistrict. creed that the judgment of the district court
tfept. 1'822. '
~ be annulled, avoided and reversed; that an

JACKSON & AL. d f' sei d I' . t hevs. or er ° seizure an sa e Issue agams t
"TILUAM~. I d . h . . . h .s aves name In t e petition, In t e possessIOn

of the defendant, to satisfy the balance of the

judgment obtained by the plaintiff." against
Gardner, in his life time; and also the sumof
ninety-nine dollars and one-half, the costs of

the revival of the judgment against the heirs,

with legal interest-and costs in both courts.

-
..,HUSE vs. ROGERS' HEIRS,

A receipt of ApPEAL from the court of the sixth district.
the defendant,
produced by the
plaintiffis, in fa- MARTIN, J. delivered the opinion of the
vour of the 1"-1-
tor, a beginning court.* The plaintiff claims $1000, which
"I' proof.

he alleges were due him by the defendant's
ancestor, for services rendered as an attorney

at law.

The defendants pleaded the general issue;

and further, that if the plaintitl"s services
were worth any thing, he was paid, $250 by

their ancestor, as a full compensation-that

the plaintiff was to have finished the business

above alluded to in the petition, but he declin-

'~POR'l'ER, J, did not join in the opinion,having bern of counsel in

the cause.
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ed the practice of the law before it was, Wcst'n District.
Sept. 1822.

and their ancestor was compelled to employ ~
h Mu~ot er persons at an enormous expense-that vs. \

I I , 'ff d I' lv ] h di ROGERS't ie p ainti acte so neg 1gent y III t e 1S- HEIRS.

charge of his duty to their ancestor, that he
suffered great injury thereby.

There was judgment against the defend
ants for $750; but it was ordered that, that
sum be credited to the plaintiff, on a judg
ment obtained by the defendants against him.

The defendants appealed.

The statement of facts shows, that Kilgour
deposed, that in 1816 he heard the defend
ants' ancestor say, he had employed the plain
tiff to settle the estate of Phillips, and to
change and novate all the debts of the estate,

so that their ancestor might have the benefit
of them in his own name; and he had agreed

to pay a fee of $lOOO-that the plaintiff was
active in effecting this-that the plaintiff had
obtained his admission as heir to Phillips, or

was concerned with those who did-that he
had employed Wallace in this business, and

was to pay him $IOOO-that Wallace had
neglected it, and he would discharge him and

employ the plaintiff, at the same price.

Murray proved, that the plaintiff laboured
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West'n District. very hard in writing transfers of the debts
Sept. W:ti

~ due Phillips' estate to Rogers; that he em-
~:a~E, ployed the witness to def~nd Rogers in se-

ROGRRS I sui d hi f (/JHEIRS. vera SUits, an gave un two notes or (J) 100
each; one of which Muse subscribed for Ro

gNS, and the other iu .his own name, as the
~~?

witness believes.
.M

The defendants proved, that the plaintIff

quitted the practice in 1817, and removed to

bayou Casson.
They offered in evidence, the plaintiff's

receipt for $250-a deed of mortgage from
them to Rogers-letters from the former to
the latter-the record of a suit of theirs

against the plaintiff, and one in which the

heirs of Phillips recovered the estate from

Rogers.
Baldwin deposed, that when he arrived at

Rapides the plaintiff had novated the debts
due Phillips, ill favour of Rogers, and was
laborious ill discharge of his duty: this was

previous to the institution of the suit of Phil

lips' heirs-that Porter was employed by Ro
ger's to defend this suit, and received $500;

and the plaintiff acted ill cOllcert'witIi him in
"

the suit.

The defendants proved, that they surrin

dered all the debts, hitherto due to PhiI1ips.
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'lIS.

ROGERS'

HEIRS.

to West'n District.
Sept. 1822.
~~

MUSE

t.'}

which had been transferred to Rogers,

Phillips' heirs.

Murray added, he knew the plaintiff was
employed by Rogers, but not on what terms

that the latter heing dissatisfied with all per
sons concerned in the estate, and complaining

very much, he determined to have nothing to

do with him, and returned the two notes he

had received from the plaintiff

The plaintiff's receipt for $250, is in part

of his fees as attorney at law, for services

rendered and to be rendered from the time

he was employed by Rogers until the busi

ness of Phillips' estate be filially settled, and

received by him (Rogers) or the other heirs,

whom he represents.

The deed of mortgage, alluded to in the

statement of facts, shows that the plaintiff

was indebted to the defendants' ancestor in a

large sum, nineteen hund red and odd dol
lars; and the judgment that the defendants

since recovered, for that of 8830.

The letter from the plaintiff to the defend
ants' ancestor, shows the distressed situation

of the former in money matters; but throws no

light on the transaction which is the subject

of the present suit.

VOT.. XlT,



West'n District.
Sept. 1822.
~

MUSE
va.

ROGERS'

HEIRS.

CASES IN THE SUPREME COURT

The defendants contend, that the claim
being for upwards of $500, cannot be proved
by the testimony of a single witness-Civil

Code, 341, art. 24I-but the plaintiff urges,
that he is within the exception of a subse
quent article, id. art. 244; and that there is
a beginning of proof in writing, in his receipt
for $250, in part payment, produced by the
defendant.

In this respect, the case is not distinguish
able from that of Lazw"e's executors vs. Peytavin,

9 Martin, 566; and nothing has been said to
render us dissatisfied with the decision there
gIven.

This receipt expressly states, that the $250,
acknowleged to have been received, were
paid by Rogers in part satisfaction of services
rendered and to be rendered, in relation to
Phillips' estate. This is, therefore, a writ
ten proof that Rogers had employed the plain
tiff in the affairs of that estate, and that the
compensation he was to have was above $250.

Kelgour swears Rogers told him, he had
promised 53 lOOO-the same sum had been
agreed to be paid to W'allace, who had been
discharged, when the plaintiff was employed
in his stead. '
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Murray and Baldwin depose, the plaintiffwest'nDistricl.
Sept. 1822.

was laboriously engaged in the affairs of the ~
• MUSE

estate, and that Rogers had employed him, VS.

Th . f hI' iff b . ROGERS'e CIrcumstance 0 t e p ainti emg HEIRS.

employed by Rogers, is proven by two wit-

nesses, Kelgour and Murray, and his sedulous
attention to the concerns of Rogers. The

quantum is proved by one witness only,
Kelgour. His is a detailed testimony, which
has nothing suspicious, and its not at all at
variance with that of other witnesses. The

district judge gave it credit, and we see no

reason to doubt it.

It is therefore ordered, adjudged and de
creed, that the judgment of the district court
be affirmed with costs.

Scott for the plaintiff, Johnston for the de
fendant.

-
COE & JJ.L. vs. PJJ.NNEL s st:

ApPEAL from the court of the sixth district. The S?pl'emecourt will re
mand acause to

MATHEWS, J. delivered the opinion of the be triedd~no!,o,when the justice

court. In this case HarrietPannel, widow of the of, the. case re
quires It.

late A. W. Pannel, renounced her right to the

acquets of the marriage community, and claims
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West'nDistriet. a privilege on her husband's estate to be re-
Sept. 1B<I:.!.' ,

"'-""'~ imbursed the amount of her paraphernal ef-
COE & AL, f di I f d I' d h' d '

l·S. ects, lSpOSe( 0 an a ienate by im urJng
PANNEL & AL. h ' H" dt e marnage. IS succession has been a -

ministered as vacant; and is, consequently,

to be proceeded in according to the law,

which lays down the rules by which the con

duct of curators of this species of estates is

to be directed. A curator of a vacant estate.

cannot pay its debts without the authoriza

tion of the parish judge, by whom he has been.

appointed; and such authorization is neces

sary, even in case there is money enough in

hands to discharge ~ll claims on the estate;

but should there not be sufficient property to

satis(y all demands, it becomes the duty of

the judge, to establish the rank ill which the

creditors shall recover their payment, accord

ing to their privileges and mortgages.

In the present case, the parish judge or

dered payment to be made to H. Pannel, of

25,000 dollars, as a privileged debt on her

husband's succession, for her hereditary and

paraphernal property, sold and disposed of

by him, during the marriage. From this de

cree the present appellees, who are admit

ted to be creditors of the deceased, prayed
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and obtained an appeal to the district court; We,st'n Di~t:ict.
Sept, lU_2.

which reversed the decision of the parish ~
. de' d d . 'I fi COE & AL.JU ge, so rar as it accor e a Pfl\'l f'ge or <,S.

PANNEL & AL.
19,800 dollars, part of the 2,5,000; and from

this last judgment, Mrs, Panuel appealed.

The evidence of the case does not show,
whether the estate ofA. W', Pannel is sufficient

to satisfy all demands against it; neither does

the judgment of the parish judge contain a

general classification of its debts, which is re

quired in case of insufficiency; which renders

doubtful the right of appeal, by the original

appellants to the district court. But. as an

order to pay with privilege, such as was grant

ed to the present appellant, might have work

ed to them an irreparable injury, we arc of

opinion. that the appeal to the district was

properly allowed; especially, as it gave a trial

de noL'O in the higher court.

In examining the judgment of the district
court, and the whole evidence ill the cause,

we aloe unable to discover on what principles

of law, a distinction is made between the

6200 dollars, for which privilege is allowed,

and the 19,800, for which it is denied. It ap

peal's to us, that if the claims of the appellant

were supported by evidence. and all founded
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West'n District. on the same basis or consideration viz the
Sept: 1822. ' , •

~ sale, alienation and appropriation of the funds
COE&AL. " f d ' k' f. hn. arIsmg rom, an ma mg a part 0 , t e extra-

PANNEL & AL. •
dotal and paraphernal effects of the wife, the
same rules of law must be applicable to all,
as constituting the total amount claimed by
the appellant.

But the evidence of her claim, for the price
of the land in Arkansas, sold by the intestate,
is so vague and unsatisfactory as to her title
in said lands, that this court feel unwilling
to pass finally on her rights; and believing
that the justice of the case requires the cause
to be remanded for a new trial,

It is therefore ordered, adjudged and de

creed, that the judgment of the district court
be avoided, reversed, and annulled. And it is
further ordered, that this cause be remanded
to said court, for a new trial; and that the
costs be paid out of the estate of A. W.

Pannel.

Bullard for the plaintiffs, Mills and Thomas

for the defendants. -
A district court

cannot modify a
former decree,
~ t a ~IH;rerr1jn~

B.qLIO YS. WILSON, TUTRIX, .ye.

ApPEAL from the court of the sixth district.

M \THF:WS, J. delivered the opinion of the
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court. This action is founded on a judgment West'nDistrict.
• Sept. Hl'.?\!.

or decree, heretofore rendered in the court ~

b I b hi h dr' BAr.rO.e ow, y W IC a mortgage an contession 1'8.

f ~U~

o judgment, existing against J. H. Gordon,
th i: h b term, unless ae rormer US and of the defendant, was de- new trial was

I d
. . regularly grant

C are executory agamst her as tutrix of her ed.

minor children; in which decree it is ordered,

that all the estate of the deceased should be

sold by the tutrix according to law, reserving

to the plaintiffs the benefit of their privilege

and mortgage on the proceeds of the sale of

said mortgaged property, or so much thereof

as may be sufficient to satisfy the same. The

plaintiffalleges, that the former decree has not

been complied with by the defendant, and

prays immediate seizure and sale of the mort-

gaged premises. The answer of the defend-

ant contains a general denial, and a special

plea in bar of the first judgment, as above

cited, and a compliance with all its com-

mands so far as she was able legally to com-

ply therewith.

The judgment and decree in the present

case differs but little from that formerly ren

dered by the same court. The mortgaged

premises are now directed to be sold by the
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West'nDistrict']'udge of probates, for ready money, or so
Sept. 1822.

~ much thereof as will satisfy the plaintiff's
BALlO,

vs. claim, as founded on the former order, &c.
WILliON

From this judgment the defendant appeal-

ed; and the plaintiff, in answering on the ap

peal. alleges error in those ag~inst them in not

decreeing an immmediate seizure and sale of

the mortgaged premises.

The first judgment is not appealed from;

stands unreversed by competent authority;

and is consequently res jurlica between the

parties to the present suit, being the same who

fj.gul'cd in the former action, and being a de

cision on the same subject matter. Ifit has in

jured the parties by illegally adjodicalillg on

their rights, the remedy was by appeal, in

which the merits might have been fairly tested.

But it is the opinion of this court, that the dis

trict court has mistaken its powers in at

tempting, in the last dec ref', to change and

modify its former jlld~mellt, after the expira

tion of the term in which it was rendered, un

less Oil a new trial granted.

It is therefore ordered, adjudged and de

creed, that the judgment of th~ district court

be avoided, reversed and annulled; and that
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judgment be rendered for the defendant and West'n District.
Sept. 1822.

appellant, with costs in both courts. ~
BALlO

Wilson for the plaintiff, Thomas for the de
fendant. -

rs.
WILSON'.

cox VS. M.f1RTIN'S HEIRS.

ApPEAL from the court of the sixth district. A classifica-
tion may be

• • • ordered, before
:MATHEWS, J. delivered the OpinIOn of the payment by the

• " beneficiary heir
court." This case IS submitted to the court for

decision, without argument; reference being

made by the counsel of the parties to the ar-

guments used in the case of ~Iat'ia C. Wil-
son, tutrix, ads. J. L. Ralio, in which judg-
ment has just been pronounced. The differ-

ence between the two cases, will be best un-

derstood by a short statement of the com

mencement and proceedings in each.

In the case already adjudged, an action

was instituted in the district court, against

Mrs. Wilson, as tutrix of her minor children,

to cause a judgment against their ancestor,

confessed in a certain mortgage, as set forth

by the plaintiff in the petition, to be revived

and made executory against his heirs, in pur-

* PORTER, J. did not join in the opinion, havinu been of COl1n<p! i"

the cause,

vOf.. xn.
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,

West'n District. suance of the rule of the Civil Code, which
Sept. 1822.

~ forbids the seizure of the property of a widow

cv~~ in community, or of heirs, until after having
MARTIN'S •

HEIRii. caused to be declared executory agamst

them the title executed by the husband, or
the deceased-s-p. 490, art. 7.

In that suit judgment was rendered, from
which no appeal was taken, but a subsequent
suit instituted, in the same tribunal, to cause
it to be executed, which proceeded to final
judgment, was appealed from, and has been

adjudged in the appellate court as seen in
their decision.

In the case now under consideration, the

appellant seeks to have a judgment, obtained

against J. M. Martin during his life-time, made

executory against his heirs, who are of full
age, and have accepted his succession with
the benefit of an inventory. In their answer
they declare the estate, which they have thus
accepted, to be insolvent, and pray that exe

cution of the judgment, against their ances
tor, should be stayed, until a classification of

all the debts due by his estate should be made

by the judge of probates of the parish of Ra

pides. The judgment, which is revived by the

present suit, contains a decree. ordering the
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seizure and sale of a certain tract of land West'nDistrict.
Sept. 1822.

therein mentioned, as being subject to the ~

plaintiff's demand, by a tacit lien and purely ~~~
MARTIN'S

such as the law accords to vendors. The HEIRS.

district court having stayed execution, as

prayed for by the defendants, the plaintiff

appealed.

In cases of vacant estates we have had oc

casion, during the last term of the court in

Opelousas, to express our opinion on the

course of conduct to be pursued by curators,

and the right of creditors to enforce payment

of their debts; and should it appear, that be

neficiary heirs are in a situation similar to
curators of vacant estates, or that their legal

functions are strongly analagous, we may safe

ly refer to the reasoning in that case, as form

ing a j ust basis for a decision in the present.

A curator cannot pay the debts of the va

cant succession, without the authorization of
the judge of probates; and in case of insol

vency, classification must be made.

On referring to the Civil Code, where it
treats of heirs with the benefit of an invento
ry, it seems that they are placed nearly on

the same footing with curators of vacant es

tates, in relation to the administration of their

ancestors' successions.



West'n District.
Sept. 18~2.

....,...~

Cox
l'S.

MARTIN'S

B.EI1~S.

~ASES IN THE SUPREME COURT

In P: 168, art. 104, we find it laid down, that,

although the heir who accepts with the bene

fit of all inventory, be really the lawful heir,

and true successor of the deceased, the effect,

however, of the benefit of an inventory, is to

make him appear, in the eyes of the creditors

and legatees of the succession, rather as the

administrator of the estate, than as the true
heir and proprietor of it. They may he re

quired, under certain circumstances, to give

security for the value of the property con

tained ill the inventory; and in default there
of, compelled to deposite all sums of money,

held on any title belonging to the succes

sion, in Bank-lb. art. 107. On opposition

made by any creditor, they are prohibited

from paying the debts of the succession, other
wise than in the order and manner settled by
the judge. Same authority, art. 108.

It is clear, from the evidence in this case,

that opposition has been made to the pay

ment of the plaintiff's debt by the heirs them

selves, who claim to be privileged creditors

to a large amount. There is, perhaps, no

proof of iusolvency, as alleged in the answer;

but the opposition, as it appears, ill the record

of the heirs of JJf,artin vs. 'Thomas C. Scott, if!
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ApPEAL from the court of the seventh

triet.

enough to require classification before pay- 'West'n District.
, Sept. 1822.

ment by the beneficiary heirs. All the argu- .~
Cox:

ments used against the correctness of the "S.
MARTIN'S

judgment of the district court, are drawn from BEIRIi.

inconvenience, a most fruit ful source of rea-

soning in all cases of litigation, but which

must yield to positive law.

It is therefore ordered, adjudged and de

creed, that the judgment of the district court

be affirmed with costs.

Johnston for the plaintiff, Thomas for the de

fendant.

-
SURG.IlT vs, POTTER .y st:

dis- If the princi
pal sue for the
price of good.
sold on credit,
without author-

MARTIN, J. delivered the OpInIOn of the ity in the agent
to sell otherwise

court. The petition stated that the defend- than for csah~,
, the conduct 0:

ant Potter as the plaintiff's agent sold a ne- the latter .-
, 'thetehy approv-

gro woman and her two children for $1250 ed and he dis-
'chaIged frou

and appropriated the proceeds to his own responsibil~ty.
Interest IS g,t-

use and the defendants Lovells received from nerally due Iron
, the legal ('1-

said Potter goods of the value of $1250, and mand only

in consideration thereof, agreed to pay the

"aid sum to the plaintiff; and being after-
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West'n District wards indulged with an extension of the time
Sept. 1822.

~ of payment, promised to pay interest therefor,
SVRGAT h

vs. at ten per cent. Process of attac ment was
POT'fER &; AL. •

prayed for and obtamed.
The attorney, appointed by the court to re

present the defendants Lovells, answered, that
the attachment had improperly and illegally
issued, and the proceedings thereon were not
agreeable to law, and the attachment ought to
be discharged; that the facts on which the
attachment issued, did not exist at the time;

that the person who made oath to these facts,
was not and is not the plaintiff's agent, and

they pleaded the general issue.
The defendant Potter alleged, that the at

tachment was illegally issued; he denied the

allegations in the petition, and pleaded that,
if he sold the slaves as the plaintiff's agent,
he did not appropriate the proceeds to his own

use, as, by the plaintiff's own showing, in his

petition, he made provision for his pay

ment; that he paid the plaintiff a sum of mo
ney, in part payment of the proceeds of the

negroes, and is entitled to a commission often

per cent.

The plaintiff had judgment for $1l87 50.

with interest from March, 1820. The defend

ants appealed.
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The statement shows that the plaintiff pro- West'nDistrict,
, Sept. 1822.

duced, at the trial, the defendant Potter's re- ~
, SURGAT

ceipt, for a negro man and a negro woman and 1'8.

hild Id c he nlai iff" POTTER & AT"two c I ren, to be so ror t e p ainti s ac-
count; Dutillet & Sagory's receipt, on the
back, for the negro man; and letters from Pot-
ter to the plaintiff.

In the first, he informs him he has left the
man with Sagory, being unable to sell him;
that he had disposed of the plaintiff's woman
in New-Orleans, for $1250, which he pro
mised to account for in the spring,

In the second, he mentions the woman and
children were disposed of at $1250, payable
in goods, which he had sold at costs and char
ges, to the defendants Lovells, payable in
March; that they desired the indulgence of a
year's delay, which he had extended tothem,

knowing them to be good, they paying interest;
that one of them would be down in a fortnight
and would give their note to Dutillet & Sagory
for the balance due tlie plaintiff.

Ayles deposed, he was the plaintiff's agent.
Potter told him, he had sold the negro woman
and children, of the plaintiff, to Canfield &

Hill, for $1250 in merchandise, which he had

sold, at costs and charges, to the Lovells, P3J-
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West'n District. able in March ] 820' and one of them assumed
Sept. 18~:t. "

~ to the witness, as the agent of the plaintiff the
SURG"T f h 'd

t'S. payment 0 t e sal sum as soon as conve-
POTTlm&.u... H d hi . hnient. e showe to im an entry In t e

books of the firm, by which they charged

themselves with that sum, for the purchase of
these goods, payable to the plaintiff-that the
Lovells are merchants.

We pass over the objections to the attach
ment, as they are unsupported by evidp,nce

on the contrary, it is in evidence, that Ayles
who made the affidavit, was the plaintiff's

agent.
Admitting that the defendant Potter made

himself personally liable to the plaintiff, by
selling for goods, by selling these goods, and

by extending the period of credit-the plain
tiff, by suing for the price of these goods and
demanding the interest, stipulated as the con
sideration of the extension of the period of the

credit, has approved and ratified what his

agent, the defendant Potter, did. Ratihabitio

mandati comparatur. Dig. 46, tit. 3, t. 12, 49,

58; Idem. 50, tit. 17, t. ]52, n. 2.

The defendants Lovells have pleaded the

general issue, i. e. denied that they did re

ceive the goods from Potter, promising to
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pay the price of them to the plaintiff, or to w~~~~ ~~~:ct.

pay it with interest, on the day of payment be- ~
SURGAT

iug put off. vs.
POTTER & .n.

Now Ayles proves, that one of the firm as-

sumed the payment of the price of the goods.

There is not any evidence of the promise to

pay interest, that may charge the Lovells-for

neither the letters, nor the declarations of Pot

ter, are legal evidence against them.
They owe only legal interest from the in

ception of the suit, and the judge erred in al

lowing it from March, 1820; he also erred in

allowing $1187 50 to the plaintiff, while the

sum due by the defendants Lovells, is clearly

$1250; but as the difference to the prejudice

of the plaintiff, in the capital $62 50, is less

than the excess of interest allowed to the pre

judice of the defendants, from March 20, 1820,

to January, 1821, the date of the inception of

the suit, we would. by rectifying these er

rors, amend in favour of the plaintiff a judg

ment of which he does not complain.

It is therefore ordered, adjudged and de
creed, that the judgment of the district court,

so far as it relates to the defendant Potter, be

annulled, avoided and reversed; and that

there be judgment in his favour. with co~t" of
V OI .. JOT. 1';
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West'n District. suit in both courts-and that as far as it re-
Sept. 1822 ,

,,,.·v,,,",, gards the defendants Lovells, it be affirmed.
S17RGAT • I

tiS. WIt I costs in both courts.
POTTER &AL.

Bullard for the plaintiff, Thomas for the de

fendants.

-
MUSE vs. ROGERS' HEIRS.

A defendant ApPEAL from the court of the sixth district.
may pray that
the amount of a • • •
judgment which MARTIN, J. delivered the OpInIOn of the
he has lately ob- * Th intiff h R
rained against court. e plainti states, t at ogers em-
the plaintiff, •
may be deduct- ployed hun, as an attorney, to procure the
cd from that] •• fl' d I I .
which the lat- ac miSSIOn 0 11m, an ot ier c aunants, as
ter is about to. • •
obtain. hell'S to A. Phillips, deceased-and agreed to

pay him for his services $1000-and the

plaintiff laboured and exerted his utmost

abilities for this purpose-and in the settle

ment of the estate, became responsible to the

said Rogers for two notes, one of $2000, the

other of $1988, and secured the payment by

a mortgage; that afterwards, Rogers volun

tarily employed A. Porter, as assistant coun

sel; that the plaintiff secured to Rogers from

18 to $:W,OOO, as part of the deceased's es-

.• I'on'run, J. Old not ioin III the opinion. havh1g been of counsel jM
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tate' that in the mean time he retired from West'nDistrict.
" , Sept. 1822.

the bar, and employed W. Murray to finish ~
the business, and gave him two notes for $100 M:a~E

• ROGERS'
each; that afterwards he paid to Rogers, by HEITl~.

the agency of J. S. Johnson, $2280, by two

notes, due him by R. Fenno, and $.550, due by
said Johnson-and Rogers gave credit on one
of the notes of the plaintiff for $240, for part of

the above fee of $1000, but omitted to credit
it for the extent of the payment made by J ohn-

son by $50; that Rogers then released the
mortgage the plaintiff had given, and another

was given to secure the payment of whatever

balance should remain due by the plaintiff, on
the two notes, without specifying any sum. As
a manifest error had crept in the calculations

made at the time Johnson made a payment to

Rogers, the latter postponed the correction
of it till the return of Johnson, who was then
absent; but, in the mean while, Rogers died,
and soon after his heirs sued the present

plaintiff; and, without rectifying the manifest
errors which have taken place, recovered judg-

ment for the supposed balance of 8830; but

the court reserved the claim of the present
plaintiff to the matters pleaded in his defence;

that he accordingly instituted a suit for the
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West'n District. recovery of the said sum of $1000; that on a
Sept. 1822.
~ final settlement, a balance would clearly ap-

Ml:~E pear due to him. The petition concluded
ROGERS'
HEIRS. with a prayer, that the heirs might be enjoined

from proceeding on their said judgment, till

the whole matter was settled and adjusted.

The injunction was granted.
The defendants pleaded the general issue,

and prayed for a dissolution of the injunction.

Before the trial, the plaintiff, having obtain

ed a judgment for $750 in the suit referred

to in the petition, prayed the amount of it
might be compensated, and the heirs per
petually enjoined from proceeding on their

judgment, except for the balance.

A final decree was made, accordingly. The

defendants appealed.

The statement of facts shows, that the plain
tiff, at the trial, introduced the records of the

suits alluded to in the petition.

As we have just affirmed the judgment, in

which the plaintiff recovered $750, which

was thereby directed to be compensated with

and deducted from the judgment which the

heirs had before recovered against him for

$830, we cannot see any reason to disturb

the judgment now before us.
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It it therefore ordered, adjudged and de- We!t'n District.
Sept. 1822.

creed, that it be affirmed with costs. ~
MUSE

Johnston for the plaintiff, Scott for the de

fendant.

-
MAYES VS. CALVIT.

'l"S.

ROGERIi'

REIns.

ApPEAL from the court of the sixth district. This case
turns on a queii-
tion of fact.

MARTIN, J. delivered the opinion of the

court.* The plaintiff states, he is the legal
owner, for life, of two slaves, whom he ac

quired by purchase from F. A. Bynum, to

whom they were adjudged at the sale of the

estate of A. & M. Martin, deceased; and was

in quiet possession of them when the present

defendant brought a suit against him, for the
possession of these slaves, and obtained a

writ of sequestration, on which he gave bond

and security that they should not be re

r~ved ; and the present defendant afterwards
~tained a decree, for the possession of the

slaves; and he, the present plaintiff, appealed

and gave bond within the ten days. Notwith

standing which, and as the plaintiff believes,

~'. PORT:F.R. J. rHd not ioin in tJw opinion, ha vlnr- bflrlll of r011ll<;.:('1 in

.t"hf' cause.
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West'nDistrict. through error, a copy of the decree was is
Sept. 182.2.

"'........., sued, and the sheriff accordingly delivered
MAYES •

rs. the possession of the slaves to the present
CALVIT. d c. d h . feren ant; W ereupon, a writ 0 sequestra-

tion was prayed, and that the possession of

the slaves might be restored.

The district judge granted an injunction,

and directed the slaves to be restored, on

bond and security being given. This was

regularly done.

The defendants pleaded the general issue.

In an amended petition, by leave of the

court, the plaintiff stated, that he is the life
-owner of two slaves, Isham and Grace, by

purchase from F. A. Bynum, to whom they

were adjudged at the sale of A. & M. Mar

tin's estate; and that the defendant has

taken possession of, and refused to deliver
them; and the plaintiffprayed for their resto

ration and damages.

The defendant denied the plaintiff's ri~t

to the slaves, and that they ever made P.t
of A. Sr M. Martin's estate; and averred, that

he, the defendant, had been in possession of

them for ten years, with title.

There was judgment for the plaintiff, de

creeing that a writ of distringas issue. Both

parties appealed.
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The statements of facts shows that the fol- West'n District.
, Sept. 1822.

lowing documents were introduced at the ~

t
. I MAYES

rra : vs.

A M ., . I f h CALVIT.. artin s I,nventory; sa e 0 t e estates
of A. & M. Martin; Bynum's sale to the

plaintiff, and the record of a suit, Mayes vs.

ealvit.

Mulholland deposed, that in the winter of
1809 the defendant took the negroes to Nat

chez, from Mrs. Martin's plantation. He

thinks, they came over with the other negroes

of the estate; and he does not believe they

were taken clandestinely. Mrs. Martin and J.
Martin, in thei r life-times, claimed the ne
groes. They were brought into this state in

1814. They were in the defendant's posses

sion, except when taken by the plaintiff.
Burgess deposed, that before the quarrel

between the parties to the present suit, he

heard the defendant say, the plaintiff had ne-

~
es in the crop; and afterwards he heard

. say, that the plaintiff had taken his, the

intiff's, negroes over the bayou, out of

t e crop.
Mulholland deposed, that he believes it

probable that Mrs. Cnlvit brought over the

negroes in 1813, during the winter. Grace jc.
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West'n District. about 17 His impression is that a nesro of
Sept. 1S22. • " ~

...,....~ the defendant, had her mother for a wife, and
MAYES

V8. he gave a girl for the mother, without any
CALVIT.

child. This is from Mrs. Martin.

R. Martin deposed, that in 1809 the defend

ant came over to procure Sylva, the mother

of Grace and Isham, by exchange. He was

to return two children of the same size. He

sent a girl in exchange for the mother, but not

10r the children. He has never sent any thing

in return for the children. The negroes were

taken away in the winter of 1809, and brought.

back in 1813 or 1814. He thinks, the ne

groes might have been demanded by Evertson;

he was sent to do so, after the negroes were

bought by the plaintiff from Bynum. He

lived with the defendant, and attended to the

crop. They had ten hands. The defendant
had more negroes than the plaintiff. The ne

groes were always in the possession of the de

fendant, except when the plaintiff took th€\
All the negroes that were out, at the time .

the sale, were brought home, except tho

It was thought the defendant would uot gil
them up; and, therefore, he was not asked t"\O-
QO so. 1\

F. A. Bynum deposed, that about the time'
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he sold the negroes to the plaintiff, the de- West'nDistrict.
Sept. 1822.

fendant told the latter that, after that year, he ~
ld . . f h H d MAYESwou give posseSSIOn 0 tern. e un er- vs.

stood they had made friends, and the plaintiff CALVI~.

was to make a crop with the defendant, and
a good one, as the condition of the negroes
being given up. The plaintiff'had two negroes,
besides those the witness sold him.
: Kilgour, a witness for the defendant, de

posed, he knew the negroes in controversy
since 1814, when Mrs. Calvit brought them
over. He never knew the Martins to be
in possession of them. The plaintiff had two
negroes, and the defendant eight.

Scott deposed, that, at the time of the sale.
the defendant loudly protested against it. At
the time of making the inventory, they were
described as in the defendant's possession.

The testimony shows, that the slaves were,
in 1809, on Mrs. Martin's plantation, and that
the defendant obtained possession of them, in
the expectation of an exchange, which does
not appear ever to have been effected, either
by the delivery of the negroes he proposed
to give, or by any act or deed of exchange, •
without which the property could not have
passed to him.

VOL. XII. ·~8
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West'n District.
Sept. 11l22.

~

MAYES
VB.

CALVIT.

w,' -- .....-

CASES IN THE SUPREME COURT

The documents show, they were inventoried

as part of the property of Mrs. Martin; bought
by F. A. Bynum, and by him sold to the
plaintiff.

The defendant prod uces no title; he can

not avail himself of the plea of prescription.
The testimony shows, he recognised the
slaves as part of Mrs. Martin's property, since
he took them from her plantation on the as

surauce he would give her others for them.
The district court has heen of opinion, from

these facts, that the plaintiff ought to recover,

and we are unable to say it erred.

It is therefore ordered, adjudged and de

creed, that the judgment be affirmed with

costs.

Bullard for the plaintiff, Thomas for thede
fendant.

-
BALDWIN vs. GORDON 0/ JlL.

Surety claim- ApPEAL from the court ofthe sixth district.
ing discussion
must point out P J' d . . ,
property and ORTER,. dehvere the OpInIOn of the
furnish money Th" " d .
sufficient to car- court. IS action was Institute on an ap-
rythedl>cussion I b d hi I . d hid'
into effecr. pea on, w ic I containe t e usua con 1-

A jud~mt'nt. hat if h . hid' hI •
.Erecting all the tion, t at I t e parties S ou prosecute t etr
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apP~BI with effect and payor perform any West'n District.
, ~('pt. t H~2.

judgment that might be rendered against them, ..JI1"'-...-

fl. h I" ld id herwi BAI.DWINq-C., t e ob igation wou be VOl , ot erwise to cs,
• • l'. GO['DON & AL.

remain m full force and effect.
prop", ty of the

The plaintiffavers, that this bond was given priucrpal debtor
, • • to be sold, and
10 consequence of a Judgment he obtained at the amount dis-

h M f
h . , . h tributer! among

t e ay term 0 t e district court, for t e his creditors,
• •• ,. does not dls-

parish of Ra pides, In the year 1820, agamst «harge IIlf'SUfC-

, ••. ty ill an appeal
MarIa C. Gordon, tutrix of her minor children, bon.l,

• . Su rcti-s are
and Samuel L. Wells, zt solido, for the sum of entitlr-i to op-

(J1 , h fi . '1' 1 pose all excep/lJ.550, WIt ve per cent. Interest uuu paJ(. i ions which ,lie
• • inhevcut to the

and costs-s-which Judgment, however, so far debt, not those
•• wluch are per..

as It related to Marla C. Gordon, was to be so.in l to the

1 , f I f J H G d ,deblo,.evied 0 t ie estate 0 ames . or 011, III Th" she i iffs

h h d f h Od MOb dmi return 011 a fi,t e an sot e sal arta, to e a mHlIS- fa. of tbe cau-cs
which prevent-

teredo ed him making
• sale 01 the p' 0-

He further avers, that the defendants failed pe.ty s-rzed,

. I' h fl' d h "ill be taken asto prosecute their appea WIt e ect, an t at t.ue, If not eli,.

f h ' 1 d h d proved.by reason 0 t ell' neg ect to 0 so, t ey an
their security on the appeal bond, Smith Gor-

don, have become responsible to him. and are

bound to pay the amount of said judgment,

with costs.

There is further an allegation, that the tu
trix has made herself responsible for the debts

of her minor children.

To this petition Maria C. Gordon answered.



380 CASES IN THE SUPREME COURT I

West'n District. denying the allegations therein contained'anti
Sept. 1822. '

~ averring .that she took the appeal in quality of
BALDWIN • fh 0 hild hat if h h Offvs. tutrix 0 er mmor c I ren-t at I t e s en

GORDON & AL. did ° d h f hI not serze an sell t e property 0 t e suc-
cession, it was because, subsequently to the
plaintiff's judgment obtained, a decree was
rendered by the honourable court of the sixth
district, ordering a sale ofall the property of
the'succession, and suspending execution un
til the proceeds thereof should be due, which
period had not arrived-and that it was not
true that she had made herself personally re
sponsible for the debts of the succession of
James H. Gordon.

There is no answer appearing on the record

from the defendant Wells.
Gordon, the surety upon the appeal bond,

pleaded the general issue, discussion, benefit
of all exceptions that the principal debtors
were entitled to, and a judgment by the dis

trict court ordering a sale of the property of
James H. Gordon, deceased, a classification
of the debts due by his estate, and a suspen
sion of all proceedings at law against it; which
judgment, he avers, was the reason why- t~
appeal was not prosecuted with effect.

The plaintiff introduced, in evidence, the
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bond executed by the defendants-it is in the West'n District.
Sept. 1822.

usual form, and dated on the 22d June, 1820. ~
BALDWIN

Also, two executions-one dated the 9th V8,

J 8 hi h h h .a' d GORDON & AL.anuary, 1 21, on w IC t e s erm returne
that he had seized a quantity of cotton, and
advertised it for sale, but that he had been en-
joined from selling it by an order of the dis-
trict court-another, which had issued on the
16th July, of the same year, and on which the
sheriff had endorsed, that he could not find
any property of the defendants, except three
tracts of land, which were so incumbered that
it would be impossible to make any money of
them, and that the plaintiff had refused to
have them seized.

The judgment in the case of Balio Sf others

vs. Heirs of Gordon, makes a part of the record;
by this judgment, the tutrix is directed to sell
all-the property according to law, and the
execution of the plaintiffs, in that suit, is sus
pended-but there is no order staying all
proceedings against her, or ordering a meeting

of creditors.
The petition ofone of the defendants, pray

ing an injunction against the execution issued
on the original judgment obtained by the pre
sent plaintiff: was also introduced-it Rtatf'>;.'
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West'n District. that the execution had issued irregularly ; that
Sept. 1822. t'" ,

~ she had sold a considerable part of the estate
fu~~ ..

t'8. to pay the debts; that the claims were filed
GORBO. kAL. • • .

and classed by the parish Judge, and directed

to be paid in the legal order.
On this evidence, the judge a quo dismis

sed the plaintiff's petition, without prejudice
to his future rights; and from the decree, so
far as it regarded Gordon the surety, the plain
tiff has appealed.

It is contended he cannot recover, because
he has not discussed the property of the prin
cipal debtor.

In this case two executions have been re,

turned unsatisfied, and admitting the defend

ant not to be concluded by these returns, and
that he can stilJ plead discussion, he has not,
in this case, complied with the law which con
fers that privilege on him; for it is not suffi
cient to say that the debtor, for whom he

bound himself, has property; he must point

out in what that property consists, and where
it is situated, and he must furnish money suf
ficient to carry the discussion into effect.

Civil Code, 430, arts. 8 S· 9. Herries VB. Canfield,

9 Martin, 389.

It is next urged, that the surety iii entitled
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to all exceptions which the principal debtor West'nDilitrict;
Sept. 1822.

could enjoy the benefit of.-and these excep- ~
. , h' 'd b BAI.DWINtions, III t IS case, are sal to e :- rs.

Th h'· hi' d GORDON 6l AT..1. at t e tutrix was not 0 Ige to pro-

secute the a ppeal, in consequence of a judg

ment in the case of Balio and others against

her.

2. That the property of the estate of J, H.
Gordon has been sold by the court of probates,

iII pursuance of an order of the district court,

and that she has been prevented from dis

charging this claim, as the terms of payment

given on the sale of that property, are not yet

expired.

I. The judgment in the case of Balio &
others vs. Heirs of Gordon, cannot in any man

ner affect the rights 'which the plaintiff may

have acquired in virtue of the bond executed

to him. It was res inter aliosacta-Part. 3, tit.

22, l. 20; 9 Martin, 376.
The principal debtors were not excused

from carrying up this appeal by the decree in

that case. Either the judgment obtained ill

the first instance agaiust them, was correct, or

it was not. If it was correct, they should not

have appealed from it. If it was erroneous,

they ought to have prosecuted their appeal
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West'n District. with effect. And if they failed to do so, they
Sept. 1822.

~ have not only revived t)1at original judgment,
BALDWIN ibl

vs. but they have made themselves responsl e
GORDON & AL. • h h don the new contract, by whic t ey engage

they would reverse the judgment, or satisfy it.
But it is said, that by the order of the dis

trict court, the whole of the- property belong
ing to the succession was directed to be sold,
and therefore prosecuting the appeal was un
necessary.

This conclusion cannot receive our assent.
It is true, the placing the property out of the
reach of a creditor, who wished to seize upon
it to the injury of others, may have been the
object for which the defendants appealed.
But the object which they had, in appealing,
is a quite distinct question, from the rights
acquired by the plaintiff under the contract
formed by that step. And, although attaining
the end they had in view, by a decree in ano
ther suit to which the plaintiff was not a par
ty, may have answered their purpose, yet it '.
does not discharge their bond; for the condi
tion of it was not that they would obtain a de
cree of the district court, but that they would
prosecute their appeal with success; and this
brings us to the next and last question in the
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cause, whether the principal debtor being West'n Disnjct,
, - Sept, I iJ22.

placed in a situation ill which she cannot ~
• BAr~IJWIN

make payment, recourse can be had agamst I'S.

tl
Gonnox & AL.

re surety.

The surety is not entitled to evpry excep

tion which the principal debtor may urge.

He has a right to oppose all which arc inhe

rent to the debt, not those which are personal

to the debtor. Civil Code, 432, art. 21. Pothier

distinguishes them into exceptiones in personam,

and exceptiones in rem. The latter, which go to

the contract itself. such as fraud, violence or

whatever entirely avoids the obligation, may be

pleaded by the surety; but the former, which

are grounded on the insolvency or partial Rol
vency of the debtor, or which result from a

cession of his property, or arc the consequence

of his minority, cannot be opposed to the cre

ditor. Pothier on ObHgations, 330-331.

In the case before us, thc ohjection that,

since executing this bond, one of the principal
debtors has obtained from a court of compe

tent jurisdiction, an order directing a sale of

all the property of the succession she repre

sents, and by that means suspending the pay

ment of debts due by it, cannot he distin-

VOl" xu .j()
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ApPEAL from the court of the sixth district.

West'uDistTICl. guished from the case of partial solvency put
Sept. 1822.

~ by the author to whom we have referred.
BALDWIN I' . h bi 0

vs. t IS unnecessary to examme teo jection,
GORDON & AL. h he nlaintiff d h h Off ft at t e p ainti prevente t e s err rom

levying on real estate of the defendants,

for the same evidence which informs us of the

fact, states that it was so incumbered no mo

ney could be made out of it.

We have not a doubt but the plaintiff ought

to recover.

It is therefore ordered, adjudged and de
creed, that the judgment of the district court
be annulled, avoided and reversed-and it is

further ordered, adjudged and decreed, that

the plaintiff do recover of the defendant the

sum of $578, with interest on $550 of said
sum, from the 28th April, 1820, until paid;

the costs of the court in the first instance, and

those of this appeal.

Thomas for the plaintiff, Bullard for the de

fendant. -
SHEWELL vs, STONE.

If by a rule
of the district

court, no excep- P J d l' d h .. f h
tion will be ORTER,. e ivere t e OpInIOn 0 t e
heard against I h' .
a u attachment, court. n this case there is no statement of
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but West'n Distru-t,
Sept. 1322.
~

facts, nor any thing equivalent thereto;

there are bills of exceptions.

T . f t, SHEWELl.
he first is taken to the opinion 0 the rs.

STONE,
court, permitting the defendant to move for

.n I' f I h fi h h d except thosea ISSO ution 0 t ie attac ment, a tel' e a contained in the
answer, it 1Snot

gone into the trial. too late to move-

Th ' d in th bill f . for a dismissal,e Ju ge states, In tel 0 exceptions, after the trial is

I I . f t. ' h ' I gone into,t rat lIS reason or neanng t e motion, at t 18t The defend-
, • ant has a right

stage of the cause, and overruling the plain- to demand proof

iff" bi he ti f ki of the authority,ti S 0 ~ectlOn to t e time 0 rna IIlg It, was a of the agent who
• • commenced suit

rule of the court where the cause. was tried, againt him, and
. ., made affidavit

.; which required all points should be con- to outain process

. d i h d h bi of attachment.tame in t e answer, an t at no 0 jections Bills of ex-
• , ceptions, are to

to an attachment WIll be heard which are not points of law

f' I' I" and what is con-set ort 1 In t ie answer. tained in them,

d h I d
' . will not autho-

We have doubte ,wet ier we coul JUdI- rize the reversal
, . f h . of the judgment

cially take the existence 0 sue a rule from of an inferior

. h bill f . b b tribunal for er-a statement III tel 0 exceptions , ut, e roneous conclu-

that as it may, we are satisfied it was the ~1~:;~ matter"

duty of the party excepting to have furnish-

ed the facts, necessary for a perfect under-

standing of the opinion given, Our statute

provides, that when a party excepts to all

opinion of the court, so much of the tes-

timony taken in the case, as may be ne-

cessary to a full understanding of such

opinion. shall IIp, taken and sout IIp with
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We,SI'n District. the other proceedings-acts 0-1" 1813 202 sect.
Sept, Itl2'2. 'J ' , <

'-" ,---- 17. This the plaintiff should have done, if he
SHJ:WELL I' d . .

/'S. ( ispute the fact assumed In the exception
STONE. • d T ki I'slgne. a mg It as correct y given, we

think no error was committed in suffering the

defendant, on the trial of, the cause, to make a

motion to dismiss.

The second is, to the opinion of the judge,

requiring the plaintiff to prove the authority

of the ::lgent who made affidavit of the debt

claimed in the petition.

The court decided correctly, in requiring
the proof of agency; as a man who is sued,

even for a debt which he justly owes, has a

right to ask if the proceedings are carried

011 by the authority of his creditor. Wrhether

that proof was given or not we cannot say,

as there is neither statement of facts, nor evi

dence brought up according to law; and we

cannot, on a bill of exceptions which is to a

poiut of law, reverse a judgment of an infe

rior court, for erroneous decisions in matters

of fact.

The same remarks naturally present them

selves to the decision of the judge, in not suf-,

fering the cause to continue as a suit com

meuced by citation, for it appears, that the
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authority of the attorneys was disputed on We,st'nDistrict,
Sept. 1822.

affidavit; and there is nothing by which we ~

I h id h' h . SHEWELLcan earn t at all the eVI ence, W IC was m- t'S.

• STONE.
troduced to prove or disprove that fad, ap-

pears on record.

'Ve think no error was committed, except

in giving final judgment; it is therefore 01'

dered, adjudged and decreed, that the judg

ment of the di ..trict court be annulled, avoid

ed, and reversed; that there be judgment, as

in case of non-suit, against the plaintiff' with

costs in the inferior court, and that the de

fendant pay cost in this.

Wilson and Mills for the plaintiff, Bullard and

Thomas for the defendant.

-
HINSON~' AL. vs. OGDEN <Y AL.

ApPEAL from the court of the sixth district. If the appel-
Icc neglects to
bring up the re-

P J d I· d th .. f h r-oid, the judg-
ORTER~ • e ivere e opmIon 0 t e merit will be af-

court. This case presents the same features ~~~'~:~, with da

with several others decided this term. The

appellees, in the failure of the appellants to

prosecute their appeal in thirty days, have

brought up the record, and hnvo required
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ApPEAL from the court of the sixth district.

West'n District. that the J' udzrnent should be affirmed with
Sept. 182'2. b

.....,1··..,,--. damages. Yeise1' VS. Smith, ante 392; Ferguson
HINSON & AL. c, I 71,1" 'd 9 h B 'd

rs. tX a , VS • •martl1l, z • 2 5; t e same vs. aeon, Z •

OGDEN & AL, 303 S h S' h 'd; tep ens vs. mitti, z . 333.

We think, from an inspection of the record,

that the appeal has been evidently taken for

delay; and it is therefore ordered, adjudged

and decreed, that the judgment of the district

court be affirmed with costs, and ten pel' cent.

damages.

No counsel for the defendants, OaTeley for
the plaintiffs.

--
HOOTER'S HEIRS vs. TIPPET,

Collateral
~indred, claim-

JUg as heirs, M J d I' d th ., f h
must establish ART IN, • e ivere e OpmlOn 0 t e
the death uf re- The nlai iff hei f J H'~:ltion" in the court. e plainti s, as ell'S 0 acob 00-

.,centling line. tel', claimed land in the possession of the de-

fendant. He denied, among other pleas, that

they were such. There was judgment for the

. defendant, and they appealed.

They showed, that Jacob Hooter is dead:

and that he left a brother, Philip Hooter, one

of the plaintiffs; that the other plaintiffs art'

i h« deceased's nephews and ni f'f: 1'.-,.
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There is no principle better established West'n District.
Sept. 1322.

than that which requires that the party, who ,-"",,--"';

II . b d bli I . . HUlITER'1Ja pges, IS oun to esta IS 1 every posttrve HEIRS

fact which is necessary to support his allega- Tl;;~T.

tion, if it be denied.

The plaintiffs allege, that they are heirs;

they must, therefore, prove the death of their

ancestor, and that they are his immediate kin

dred, entitled to the inheritance.

A son may allege he is the only son; and

the fact that there is not any brother or sister

of his, being a negative one, needs not to be

proved by him. The grand-son must prove

the death of his own father, the ancestor's son;

for, by alleging he is the grand-son, he impli

edly admits there was a nearer heir, at whose

death alone he could succeed.

In the ascendiug line, the father may allege

himself heir, and aver that his son had no is

sue; and this being a negative fact, he is not

hound to prove.
But if the grand-father were to sue, he would

be bound to prove the death of his own son,

the father of the deceased; for, being an heir
in the second degree of his line, he ought to

show that the heirs in the first line, who once

r-xisted. are out of hie; wny.
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West 'n District.
Sept. 1822.

"'''''''''HOOTER'!

HEIRS

VS.

TIl'l'ET.

CASES IN THE SUPREME COUR'!'

Now the brothers, heirs in the collateral

line, which is not called to the inheritance till
after the descending and ascending, must al

lege there is no heir of the descending line;

and this being a negative fact, is not to be

proven. They must further aver, that there

are no heirs of the ascending line; but, as

every man has or had relations in the ascend

ing line, those who claim, as collateral, must

show that the relations, in the ascending line,

have ceased to exist, by giving evidence of

their death, or by showing that one hundred
years have elapsed since the birth, in which

case death is presumed. and not before.

In this case, no evidence is given that the

father of Jacob Hooter is dead, or that one

hundred years have elapsed since his birth;

and the mother, and other ascending heirs,
being unaccounted for, the heirship of the

plaintiff" is not established.

The death of the plaintiff's father, says

Peake, and of the plaintiff's mother, are next

to be proven; and if there existed any other
person in the pedigree, who stood before the

lessor of the plaintiff. the latter should be pre

pared to show the death of such a person; for,

by the general rules of law, he who asserts
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the death of another who was once living West'n District.
, , Sept, 18'2'2.

must prove the death, whether the affirmative """~

. b h h . d d 1" L if HOOT~R'SIssue e t at e IS ea or IVlIlg.- aw 0 HUllS

Evidence. 4] 9. T;;".&T.
It is therefore ordered, adjudged and de

creed, that the judgment of the district court

be annulled, avoided and reversed; and that

there be judgment for the defendant as in
the case of non-suit, with costs in the district

court; those iii this, must be paid by the de

fendant.-Sassman vs. .lJyme Sr wife, 9 Mar

tin, 257.

Bullard and Thomas for the plaintiffs, Wilson

for the defendant. -
BULLET VS. SERPENTINE.

ApPEAL from the court of the sixth district. A party sued
on a note, may
be required to

MARTIN, J. delivered the opinion of the answer 011 oath,
whether he did

court. The plaintiff sues as endorsee of the not subscribe,
. and the payee

the defendant's note. He required the latter endorse it.
And on his re

to answer on oath, whether the note was not fusal 01 failnre,
•• judgment will

subscribed by him, and endorsed by the payee. b: given against
" • • • 11II1l.

No answer being gIVen to either of these m-

terrogatories, and the general issue pleaded,

there was judgment for the plaintiff, and the

defendant appealed.

VoJ.. XII. 50
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West'. District. His counsel urges that the interrogatoriesSept. 1~ ,

~ were not such as he was bound to answer.
BVLL¥'J' Th C' 'l C J • • t

V8. e wz Que recogmses one IDS ance
SBJU',eNTINE. I' hi h h fon y ID W IC t e party may re use to answer,

o i. e. when he might thereby arraign himself
of a crime. Civil Code, 3 J6, art. 261.

He may be dispensed, by the judge, from
answering interrogatories which are imperti
nent, i. e. have no reference to the issue-id.
art. 262.

The court was therefore correct in taking
the two interrogatories as confessed; and in
consequence of the proof, resulting from such
presumed confession, giving judgment for the
plaintiff-id. art. 261.

It is urged, the second interrogatory was
as to a fact, not supposed to be in the know
lege of the defendant. If it was, he ought to
have answered affirmatively or negatively.
If it was not, he ought to have said so.

It is therefore ordered, adjudged and de
creed, that the judgment of the district court
be affirmed with costs.

Thomas for the plaintiff; Bullard for the de
fendant.
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SERPENTINE vs. SLOCUM. Weft'nDimict.
Sept.18~.

ApPEAL from the court of the sixth district. S=E
vs.

MARTIN, J. delivered the opinion of the 8LOO11If.

court. The defendant appealed in this case: If the defelld-
ant appeal, and

the record does not contain any statement of there be ,.no
statement of

facts, bill of exceptions, case argued, or spe- facts, bill of ex
cepnons, &c.

cial verdict· and no error is assigned. It is the judgment
, will be affirmed

hence clear, that the appellee contemplated with damages.

no advantage in appealing, but the unrighteous
one of delay.

It is therefore ordered, adjudged and de·
creed, that the judgment of the district court
be affirmed with costs; and that the plaintiff
recover 10 per cent. on the judgment for the
unjust appeal, with costs in both COUTtS.

Thomas for the plaintiff, Bullard for the de
fendant. -

M.R.R'l'IN vs. TURNBULL.

ApPEAL from the court of the sixth district. A right, sup
ported by a re
quette, specify

MATHEWS, J. delivered the opinion of the ing a definite
quantityofland,

court.* The evidence in this case exhibits a is of a higher
• • •• dignity than that

dispute, between the parties litigant, about the resulting f~om
• • •• • • bare possessIOn,

Iimits of their adjoining tracts of land. The ~hich can only
give a pretence

-.-----.--.-.--.--~.-.--.------.of right to the
* PORTER, J. did not JOIn In the opmlOll, having been of counsel in extent actually

th- rallllp~ -nclosed.
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West'n District. plaintiff claims under a certificate of the land
Sept. Itl:2~. ,
-.-r~ commissioners, by which 756T

2o;' superficial
MARTIN fi d EI B'

/'$. arpents ofland are con rrne to eanor l~gS,

TURNBULL. fi
011 settlement right, to have such ront on

the bayou Robert as, with the depth of 40

arpents, will give the above quantity superfi
cial. The title of the defendant is founded

also on certificates of the commissioners,

granted to A. Martin ill pursuance of two re

qupttes, one in favourofGurnetfor ten arpents

frout with the ordinary depth of forty, the

other in favour of Dawd for five arpents front
with the same depth, making together six hun

dred superficial arpents, having a front of fif

teen on the bayou Robert.

Iu a decision of this court in the case of

Cureton vs, Turnbull, referred to ill argument
and to be seen in 9 Martin, 37, the lower limit

of the present defendant's laud is fixed and

located only in oue point on the bayou Ro

bert, leaving the course of the side line to be

determined by that of Dawd's upper limit, be

ing common to his tract and that of E. Biggs,

under whom the plaintiff claims as above
stated.

The judgmeut of'the district court quiets the

defendant in his claim and possession of fif

teen arpents front, to begin at a gully marked
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on the plat filed in this cause with the letter Wfst'nDistrict.
Sept. 1822.

D, and to run to the point B on said plat, ~

thence to run back forty arpents on paral- MA:S~IN

lel lines on the course N. 88° 30' E., but al- TURNBtrLJ..

lowed to the plaintiff damages for the de-

viation of a certain portion of his land, &c.

From this judgment the plaintiff appealed.

In deciding this case, it is necessary to con

sider the original right and pretension of title

set up for the grantees, under whom the pre

sent parties claim. That of E. Biggs is whol

ly indefinite, being what may be termed a

simple settlement right. Those of Dawd and

Gurnet are supported by requettes, which spe

cify a certain and defi.iite quantity of land; and

in this respect are of greater dignity than a

bare possession, which, without any colour of

title, can only give a pretence of right to the

extent of land actually enclosed and occupied.

It is true that the laws of the U'nitcd States

did accord to settlers, under certain circum

stances, a right to obtain a title to six hun

dred and forty acres, or a section of land; but

a right thus granted can, on no principles of

law or justice, be so construed as to interfere

with the claims of other actual settlers, equal

ly aided and protected by law, who !,...hi/:-i!
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West'n District. evidence of a right or claim-to a certain and
Sept. 1822.

~ definite quantity of land, which ought to be
MAv~~IN satisfied before a claim under simple settle-

Tva.BULL. •
ment can take any thing.

According to this view of the subject we
are of opinion, that the defendant has shown
a better title to hold fifteen arpents in front
by the ordinary depth, than the plaintiff has
to recover his full quantity of six hundred and
forty acres. But Dawd's requette calls for the
land since confirmed to E. Biggs, as a limit
above, which clearly admits that she had land
there, but at the distance of five arpents above
Gurnet's claim, for which it also calls below.
Now, if there did exist any known and estab
lished limit between Dawd and Mrs. Biggs, this
might, perhaps, control his claim to the definite
quantity of five arpents in front; but there is
no proof of any line having been run between
their traets ~of land, during the time which
they occupied them. There is some vague
awl unsatisfactory evidence by witnesses, as
to the point of limit on the bayou, which
seems to have been disregarded by the court
below, and from which we are unable to estab
lish any point with sufficient certainty to di
minish Dawrl's front of five arpents . and are
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therefore of opinion, that the district court was Ws6st 'n Dill'lfict.
ept, UI22-

correct in adjudging to the, defendant the ~
c: MARTI.
lUll front of fifteen arpents. vs.

Th .. h hi h TURNBULL.e next question IS, as to t e course w IC

the side lines ought to run: this has been

settled by the district court, and it conforms
to the course of the plaintiff's upper line, as

given by the public surveyor in surveying his
claim. In relation to him, we can perceive no
good reason to alter the direction as settled
by the judgment below; and as the defend-

ant did not appeal, and has not alleged errors

in his answer on the appeal taken by the
plaintiff,

It is ordered, adjudged and decreed, that

the judgment of the district court be affirmed,

and that the appellant pay the costs of this
appeal.

Thomas for the plaintiff, Wilson for the de
fendant. -

L.I1F/IRIERE VS. SJ1NGLJJ.lR 4' .ilL.

ApPEAL from the court of the sixth district. If the bill of
sale state, tha t

• • • the purchasers
MARTIN, J. delivered the opInIOn of the gaveh~snotefor

Th d c: d . $1500,theymay
court. e eren ants, sued 011 a promissory show that each
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West'lt' District note pleaded that the consideration of it was
~'1~ , -

~ the price of a slave sold them by the plaintiff,
1o,&F4RIERE • •

VB. and prayed a rescrssion of the sale on ac-
8..urOLAIR&AL. f dhibi d Ccount 0 re 1 itory elects.
of them (there T . d . d s:
being two) gave here were two verdicts an JU gment ror
a liote for $750. h d he nlai off l dt em-an t e p ainu appea e .

The statement of facts shows, that the slave
was proven to be addicted to robbery and
running away, before the sale, and soon af
ter it made his escape.

At the trial the defendants introduced the
two witnesses to the note, who had also sub
scribed as such the act of sale, a notarial one,
in order to establish the consideration of it, i.
e. that it was given for part of the price of
the slave.

This was objected to by the plairitiff's
counsel, as the note was for $750, and the act
of sale expressed that the price was $1500 to
him in hand paid, by Sanglair & Germeuil, .in
his note of hand. The district court over
ruled the objection, and a bill of exceptions
was taken.

The counsel urges that the court erred, all
parol evidence was offered to disprove the
contents of the act.
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That of the defendants argue, that the act West'n District.
, Sept 18~2.

contains intrinsic evidence that the penman ""~
was unacquainted with the rules of !?:rammar, LAF~:ni'RE

and mala grammatica non citiat cartam. It is SANGLAIa&A.L.

stated, that the ilefendont«gave his note; that,

while it appears that he erred in the use of a

prolloun, he may well have done so in putting

the noun in the singular instead of the plural;

that it is not impossible, that if a note of

$1.500 was given originally, two others of $7.50

may have been substituted thereto; that the

pronoun his, implies the fact that each purcha-

ser gave a note, in which case it should be for
$750; that the act dot's not say that the de-

fendants gave their note for $1.100, but that

they paid $1.100 in his note of hand, which

is not inconsistent with two notes of $7.50

being given.
We are of opinion, for these reasons, that

the district judge did not err.

It is therefore ordered, adjudged and de

creed, that the judgment of the district court

be affirmed with costs.

Thomas for the plaintiff, Btdlard for the de
fendants.

VOJ.. XJ.L 51
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LE BL,,1NC VS. S.IlNGL.IlIR 4- .ilL.

ApPEAL from the court of the sixth dis trier.

West'n District.
Sept. 1822.
~

LE"BLANC
vs.

SANGLAIR & M J d l' d th .. f h
AL. ART IN, • e ivere e OpInIOn 0 t e

There is no court. The defendants, sued on their promis-
difference be- bl R P dh b
tween the want sory note paya e to . ru omme or ear-
and the failure 1 d d i h db' f .d
of consideration er, P ea e It a ceo gIVen or a consi era-
ofa note. Either' hi h h d c. "I d . . f h
may be given in non W IC a tal e , VIZ. In payment 0 t e
evidence against • f I h ddi d d
the payee or en- prICe 0 a mu atto, w 0 was a icte to re -
dorsea with no- hibi . hat.as th d' drice, I itory VIces; t at, as soon as ey iscovere

this, they gave public notice of their intention

not to pay it, &;c. They required that the
plaintiff should answer on oath, whether he
did not know, that defendants had given no

tice the note would not be paid. The judge

having directed that this interrogatory should

be answered, the plaintiff did not answer it.
There was a verdict and judgment for the

t.lefendants; and the plaintiff appealed.

The testimony fully establishes, that the slave

was, long before the sale, in the habit of run

ning away, and soon after it, made his escape.

The plaintiff's counsel contends, that as the
note was transferred to him, in payment of a

debt, before its maturity, the defendants can

not avail themselves of the failure of the con

sideration against them.
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The plaintiff having failed to answer the \Vest'nDistric'.
Sept. 11122. '"

interrogatory, it must be taken for confessed. ~

C · ./C _1 Th . h LE BLAlfic
ZVZ oae, 316, art. 261. eJury were, t ere- vs.

SANGLAIR &
fore, correct in drawing the conspquence, that 41..

the failure of the consideration destroyed his

right; it was their province to determine the
fact, that the plaintiff was sufficiently put on

his guard, by the notice which his silence ad
mitted.

There is no difference between a want and a
failure of consideration. Each may be set up

as a defence, not only against the original
payee, but also against an endorsee, who
took the note with a knowlege of an equit
able circumstance entitling the maker to
avail himself of the defence. 3 Johns. 124

& 465. 7 id. 26. 8 id. 20. 10 id. 198 & 231. 11
u. 50. 5 Mass. 299. 6 id. 457. Chitty on Bills,

84 a.

It is therefore ordered, adjudged and de
creed, that the judgment of the district court
be affirmed with costs.

Thomas for the plaintiff, Bollard for the de

fendants.
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West'n District.
Sept, 18:t2

'""""SKILLMAN &
WIFE

CASES IN THE SUPREME COURT

SKILLMAN wWIFE VB. L.lJ.CEY w.ilL.

ApPEAL from the court of the fifth district.

LACE':'& AL. Brent, for the plaintiffs. The plaintiffs in-

Evidenc« that stiruted this .suit to obtain an order of seizure
a conveyance, d le ofcertai Id b M L Hwhich the act an sa e 0 cer am negroes, so ,y . . ay-
::~e~s ~~s ~~t: nie, the first husband of Anne Sterling sun.
sale, but a da- f h h d I.' d L
tum. en paie- man; one 0 t em to t e eten ant acey-
ment; is inad- hi h h II h h d .missible, upon W IC negroes sea eges sea a Pfl~

vilege and mortgage for her dowry, and pro
perty brought by her in marriage, the amount

of which was ascertained by a decree of this

court.
The defendants alleged :

1. That Lacey purchased said negroes from

the deceased, ill payment of materials furnish

ed for a sugar-house, and for money paid to
workmen for labour on said house, and that
said buildings were afterwards sold with the

plantation, for the benefit of said Anne.

2. That the debtsdue to him, and for which

the negroes were given, were of an higher and
superior nature to the claim of the said Anne.

3. That Haynie, during the marriage, had

disposed of lands and other property to a suf

ficieut amount to satisfy said Anne's claim, and

that she must first exercise her action of'msrt

gage against said property.
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The petitioners denied all this, and the court W~~~~l ~h~~~ct,

gavf' judgment for the defendants. '-"~

All h f d · h . . SKII,I,MAN &
t e acts state 10 t e petition, as to WIFE

l'S.

Anne Sterling's claim and the judgments in her LACEY & AL.

favour, are proven by the records, made a

part of the statement of facts.

The widow had a mortgage upon all the

property of her husband, for the amount of

the property that he received for her, as a

mortgage claim.-6 Martin~ 14; Civil Code,

332~ art. 53; ld. 334~ art. 62; 3 Martin~ 391.

The judgment of the court, in cases where

the wife sues for separation, goes back to the

day of filing the petition, and binds his pro

perty.-Civil Code, 342~ art. 93.

I think I have shown to the court, that the

petitioner's claim is a mortgage upon the hus

band's property, and that all his estate is

bound from the date of his recei ving the same;

and also, that the institution of the suit for a

separation, bound the property from the day

of filing the petition. Having shown this, J
will next refer the court to the time when Hay

nie acquired the negroes in dispute, and then

to the date of his sale to Lacey.

It is 'proven that the marriage took place ill
J811, and thatin the year 1,813 he owned the
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West'n District. negroes in dispute; and by a recurrence to
Sept, 18ZZ
~ the records it will be seen, that they were

SKILLMAN&; b d f h . db H .
WIFE oun lor t e estate receive y ayme.

LACE~'& .doL. It will also be seen, that the suit for separa
ration was instituted the 3d November, 1814,

and recorded so as to give notice in St. Mary,
where the defendants lived, on the 1lith of the

same month-from which time the law declares

the sameto be binding onallproperty. By turning

to the deeds, from Haynie to Lacey, the court
will see that the negroes were not sold until

the 29th December, 1814-after the institution
of the suit.

According to e"ery principle of law the ne

groes are liable to the plaintiff, and she had a

lien upon them for the payment of her judg

ment-and I will next show to the court, that

our proceedings have been regular,

The property (negroes) being in the pos
session of the defendants, the petitioner must

produce a copy of judgment against Hay

Hie, upon which the court will order said

negroes to be sold, if the defendants do not

prefer paying the judgment. Civil Code, 460.

The plaintiffs have done this, and the court

must give her judgment-without the defend

ants have alleged matter in defence, which
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"'I

takes the present case out of the rules of law West'n District.
, Sept lU2:2.

which generally govern. It will be no diffi- '-'""~

It t k t h h h d
c. • S!{[LI,MAN&

cu as 0 SOW, t at t e erence set up IS WIFE

unfounded in fact, law and matter. LACE~'& AL.

The defendants contend, that Lacey pur

chased the negroes with materials furnished. Src.

for a sugar-house, and for money paid and ad

vanced' for workmen, upon said house.

In reply to this allegation of the defendants,

1 will observe that, even supposing the fact to

be as stated by them, it does not affect the

plaintiffs' lien upon the negroes; for, if Lacey

did supply materials and advance money to

workmen, to build the sugar-house, these

things and acts might give lien upon the house,
but certainly cannot destroy the plaintiff's

previous lien upon the negroes. But the fact

is the reverse. The authentic acts of sale

prove, that the negroes were sold to Lacey for
cash; it is so stated in them, and no subse

quent acknowledgment of Haynie, after the

suit commenced, to favour Lacey the defend

ant, could destroy or take away the previous

claim and lien of the plaintiff; and what he

told the witnesses, cannot prejudice the rights

of the petitioner.-To prove the fact, that the

sales were for cash and not materials. ,"f.. Tr('/l:'l"
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West'nDistrict. the court to the deeds of sale, accompanying
Sept. 1822

"".-..,.; the statement of facts.
SKILLMAN & N he narol testi f h d t: dWIFE or can t e paro testimony 0 t e erenu-

LACE;s& AL. ants, as to the consideration in the deeds, be re

ceived to contradict the positive statement of

the consideration being cash, as stated in the

written instrument.-Civil Code, 310, art. 242;

6 Martin, 668 & 428.

But. suppose that the parol evidence could

contradict the written sales, the court will see,

by referring to the testimony, that the account

filed, for which Lacey Rays Haynie sold the
negroes, was not exclusively for materials fur

nished, money advanced, &c. The account

amounts to $1496 67, of which $526 are for

sugar cane, hogs and corn-singular materials

to build a sugar-house with! So that these

items cannot be allowed to give any privilege.

Now for the balance of account, which is
$970 67, he charges about $:306, (or money

advanced to workmen upon the sugar-house.

Mr. Lacey has failed to prove this advance.

But if he had proved it, he cannot claim the

privilege or lien which the workmen had. ex

cept they had specially subrogated him in all

their rights. The transfer of their claim, or the

money paid to them for it, would not be suffi-
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eient. The suhrogation must be special; there We,st'n District.
Sept. 1,l22.

was none; and for their claims he takes no pri- ~

il C· 'l C .1 r. SKILI.MAN &v ege.- Z'Vt oae, 288, art. 149-1,)2. WIFE

1'$

So much for the $306, which the defendant LACEY&.:1L.

claims on account of workmen, and which de-

ducted from the sum of$970, the balance due,

after striking out the item for hogs, corn, &c.

will leave only $664 in Lacey's account for

materials furnished by him {or the sugar-house,

and for which he has no lien or privilege.

A privilege is a right which a creditor has

over another creditor, whose claim or mort

gage is older than the one who claims the pri

vilege.-CivilCorle, 468, art. 68; Id. .156, art. 29.

Privileged debts are only funeral charges, law

charges, medical attendance during the sick

ness of which the patient died, salaries ofper

sons who lent their services for the year, price

of subsistence furnished toa debtor during last

six months, &c. &c.-Civil Code, 468, art. 75.

Architects and other workmen, undertakers,

&c., employed in working on the said build

ings, have a privilege upun the samc.-Civil

Code, 70, art. 75.

But in no place can the learned counsel for ..
the defendants show where those who sell ma

terials, for instance plank, {lye., have any lien.

VOl. XIi. 52
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, ,

West'nVislntL In this case it is not proven that Lacey
Sept. 1822.

~ was the architect, undertaker, bricklayer or
SKILLMAN &; •

WIFE workman, upon the house; on the contrary, It
LACX:

s
,& AL. appears that he was neither. I refer to the

statement of facts. But should the court be
of opinion that Lacey had a lien upon the
house for the money paid by-him to workmen,
without any express subrogation, as well as
for the materials sold by him-his claim is
barred by prescription.--CivilCode, 488,art. 77.

The defendants state, that the debts due
them were of an higher and superior nature
to those of the plaintiff, Anne Sterling. To
this I reply, that she has shown that they were
not, and that in fact the defendant has no lien

whatever-but if he has, that the lien is only
upon a certain piece of property, and not upon
the negroes in dispute, to the prejudice of the
petitioner's mortgage upon them.--7 Martin.

'toO &- 632.

On the third ground, I refer the court to 3

,;Martin, 390.

Wilson for the defendants. M. L. Haynie
was the proprietor of a sugar plantation in the
county of Attackapas, but resided in Felici
ana. The defendant, who was agent of Hay

nie, supplied various materials wanted for tho
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building and repairing of the sugar-house, sus- West'n District.

Sept. 182.2.

ienance for the hands and cattle employed on ~
h I . h d d . SIUI.LMAN&t e p antation ; e expen e money III pay- WIFE

ment of taxes due on it; he paid the workmen LA(;E:s&.u,

and labourers, and otherwise usefully dis-
bursed sums on account of the establishment.
M. L. Haynie conveyed to him three slaves,
the consideration in the contract mentioned
being a sum of money; but the defendant al-
leges, that the real consideration was the ma-
terials, Src. previously furnished, and the mo-
ney previously laid out for the use and benefit
of Haynie, whose acknowlegment to this ef-
feet is proved. The wife of Haynie brought
suit against him for a separation of property,
and the restoration of her paraphernal estate.
Before any decree was rendered thereinzthe
husband died. The widow, who afterwards
married Andrew Skillman and who is the
plaintiff in this case, was, under the decree of
a competent court, classified as a privileged
creditor of the estate of Haynie for parapher-

nal property to a certain amount. In the ex-
ercise of this lien, the plaintiff brought suit
against Lacey and Borell (Lacey's vendee,
who cites him in warranty) to obtain a sale of

the three slaves, conveyed by Haynie, as pro-
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West'nDistrict. pf'rty that was subiect to her lien and ought
Sept, 1322 J ,

~ to be appropriated to the further satisfaction
SKII.r,MAN& f t, d d . t, t, II d

WIFE or ner ernan .which sue a ege was not yet

LAC;;'&AL. discharged. The plantation, already men

tioned, had been seized and sold by the she

riff. under an ordinary execution, at the suit

of Mrs. Skillman.: and was purchased by her

at two-thirds of its appraised value, namely,

for the sum of 4450 dollars. Soon afterwards

it was sold, by her, for the price of 8000

dollars.

The defendant averring, that the plaintiff's
demand is one of strict law, whilst the strong

est equity pleads in his behalf, repels the de

mand on various grounds. .

1. The estate of Haynie was not adequate
to the discharge of the plaintiff's lien; and if

it did not sell forsuch a sum as would dis
charge it, the failure is imputable to the irre

gular and illegal proceedings of the plaintiff.

The estate of Haynie, being a vacant one, and

the curator subject to the duties imposed on

the tutors and curators of minors, neither the

whole nor any part of the property could be

sold for a price below its appraisement.-Civ.
Code, 176, art. 135; Id. 70, art. 59. The plan

tation was sold, not at probate sale, hut by
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the sheriff. under an ordinary execution, at the West'n District.
Sept. Hl22.

suit of the plaintiff, and she became the pur- ~
h I f. h· d f h . SKILLl\IAN &;

C aser t iereo , at two-t ir sot e appralse- WIFE

1'8.

ment, or for the sum of 4/-150 dollars. There LACEY &AL.

is no reason to think that the appraisement

was incorrect, or that one made under the

auspices of the probate judge would have

been different. The plaintiff, therefore, ac-

quired the plantation at one-third less than

its value, that one-third would suffice for the

payment of the plaintiff, being at least equal

to any balance due to her, and she ought not

to have recourse upon the property of the

defendant. Moreover, until the estate of Hay-

nie had been legally and entirely sold, no dis-
cussion of the property could take place, so

as to ascertain whether any, and what ba-

lance, might be due to the plaintiff.

2. The defendant had a privilege on the

buildings of the plantation of superior dignity
to that of the plaintiff, whose demand is not

for dotal but paraphernal estate-Curia Phil

lipica, 418, I. 25.
It is stated, in the argument of the opposite

counsel, that if such a privilege existed, it is

barred by prescription: but this exception,

although a formal replication was tiled to the
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West'n District. defence made, appears no where in the plead
Sept. 1822.

~ ings; and could it even avail, would not be
SXIJ,I,MAN& d . dB' h h "1 f th

WIFE a nutted. ut, In trut , t e prlvI ege 0 e
LA<;E~'& AL. defendant was extinguished by the convey

ance of the slaves to him, that is, by an honest
payment of the debt itself; and, if the plain
tiff will take the slaves, she must admit our
privilege to revive; which would give re
course against the buildings on the plantation,
in the hands of the plaintiff's vendee, who
would have an action of warranty against the
plaintiff, a circuity of action not to be encou
raged.

It is contended, that the defendant hath not
proven the slaves to have been given in pay
ment of his privileged claims; because the act
conveying them, purports to be a sale or con
veyance for a price in money, and that the
parol evidence introduced to explain the real
consideration, which was excepted to in the
court below, cannot be admitted; and we are
referred to Civil Code, 310, art. 242.

The testimony taken, does not go to con
tradict, to add to, take from, or in any wise
to impair the obligation itself. A sale is com
plete by the agreement for a sum of money.
~1thou~h, in' fact, something different from
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money may be given; non enimpretii numeratio West'nDistrict.
• Sept. 1822.

sed conoentio perfici: emptionem; Contrat de' Vente, ,~
]6 30 Wh bi . h I b SKlI,LMAN&P:' ,n. .- at 0 ~echon t en can t rere e WIFE

to offering parol evidence of a consideration, LAC~;·&AL.

which, however different from m(')ney, does

not alter, in any manner, the legal character

of the contract itself; which, on the contrary,

by establishing an admissible consideration,

tends to establish the act itself. In 11 Martin,

620, it is decided, on the authority of Pothier,

that the prohibition of parol evidence, against

or beyond the contents of an act, does not

extend to third persons. If the conveyance

in question had been in reality a pure act of

sale, but purporting to be a dation en paiement

for materials, &c. furnished, the plaintiffwould

be permitted, by parol evidence, to explain

the true nature of the transaction, in order

to make her lien attach. May not the de-
fendant then, in the opposite case, in a contest

with the plainti.ff, be indulged in such evidence,
to protect a right recommended by the

strongest equity?
It is argued on the part of the plaintiff, that

even if parol testimony could legally be ad

mitted to explain the real consideration given
{or the slaves, yet that it does not consist
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West'nDistrict. exclusively of materials furnished, and other
Sept. 11l22. •

~ things, giving a privilege on the sugar-house;
SXILLMAN& bur If 1 "1 d d LWIFE ut I a part on y were privi ege ,an the

LACE~s·&A.L. value of that part were not very dispropor
tionate to the value of the slaves, the sale

would be good-Contrat de Vente, n. 20.

3. But whether the claims, which the de
fendant once had against Haynie, were privi
leged or not-whether the money and mate
rials, &c. furnished by him regarded the su

gar-house alone, or the plantation generally,
it is proved, that a sum amounting to 1313

dollars 67 cents, was beneficially expended by
the defendant for the use of Haynie, where

by the plantation was greatly ameliorated;

that thus ameliorated, it was purchased by

the plaintiff for two-thirds of its value, and
shortly afterwards sold by her for almost dou
ble the amount of the purchase money; and
the defendant is sheltered from the rigorous

operation of the plaintiff's tacit lien, by a Ii

heral and enlarged principle of natural equity.

" It is inequitable that anyone should enrich
himself at the expense of another.-JVeminem

requum est cum alterius detrimento locupletari.

Traiu des Hypotheques, vol. I, 33.

If Lacey had been in possession of the
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Plantation .the plaintiff could not have de- West'n Disn ict,
, Sept. IlJ22.

prived him thereof bY' virtue of her lien, with- ..,...~

fi . b . t· h . SKII.I.MAN &out rst rem} urslllg nm t e ('xpf'llses In- WIFE

curred by him concerning it. The plaintiff LACE~s.&AL.

having bought it improved by those expenses,

on the credit of her lien, without having in-

demnified the de/cndant, ought not to pursue

other property in his hands, under the same

lien, without making reirnbursement , espe-

cially, if that property had been given for the

purpose of reimbursement.

4. Should the reasons given be of no avail,

yet, the plaintiff cannot sustain the present

action; because, having accepted the commu

nity of her late husband, she is precluded by

the principle of warranty.-Traiff des Hy
potheques, vol. 1, P: 37.-The plaintiff hath ac

cepted the community, because it does not

appear that she ever renounced it, nor ob

tained any legal delay for deliberation. Re

nunciation must be made in the form pre

scribed by law, before a notary and two wit

nesses. Civil Code, :3:38, art. 76-8·[.

MARTIN, J. delivered the opinion of the

court." At the January term 1819, of this

.' POltTER, J. did not join in the opinion, lllLYin>; been of C9Un5C] in

~hE.:: cause.

Vor•. XU.
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West'nDistrict. court, Mrs. Skillman (then widow Haynie) re
Sept. 1822.

~ covered judgment against the curator of her
SKILLMAN & c. • d

WIFE rormer husband's estate, and Was directe to
va.

LACEY & AL. be classed as a mortgage creditor. Her ob-
ject, in the present suit, is to obtain a writ of

seizure and sale of certain negroeS', sold by

her husband to Lacey, and one of them by
the latter to Borell, the other defendant, who
brought him in as his warrantor. 6 Martin, 41.

They resist the claim, on the score of there
being other property of the estate in the

hands of the curator, or the plaintiff herself;
and they allege, that Haynie did not sell the

negroes to Lacey, but gave them in. pay

ment for a debt, for which the latter had a pri- ,

vilege on a plantation of said Haynie, which
has since been sold on an execution, at the
plaintiff's suit, for $4450, being the two-thirds
of the valuation, and which she afterwards

sold for $8000, and on which Lacey claims

a higher privilege than the plaintiffs.

There was judgment for the defendants,
and the plaintiffs appealed.

Our attention is first called to a bill of ex

ceptions, taken by their counsel, to the opinion

of the district court, overruling his objections

to the introduction of parol evidence, to show
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'that the negroes were not sold but given in West'nDist\ict.
, Sept. 1822.

payment, in contradiction to the written proof ~
• SXIJ,LMAN &

which results from an act of sale. WIFE

VI.
If there were no writing, evidencing the LACEY & AT"

manner in which Lacey acquired a title to

these negroes, parol evidence could not be

received, to establish what the defendants

seek to prove, a datio en solutum, or giving in

payment, i. e. a covenant, by which these slaves

were given to Lacey in payment, or dis-

charge of his privileged claim-Civil Code,

310, art. 241-the law imperiously requiring

such a covenant to be reduced to writing, and

forbidding, in case it be disputed, the admis-

sion of parol evidence to p.rove it.

But an act was here drawn to preserve the

'evidence of the conveyance of three slaves by

Haynie to Lacey; and this appears thereby

to be a contract of sale. Evidence that what

the act shows to have been a sale, was not
a sale, but a dation en paiement, is evidence

against what is contained in the act; and the

law has said, such evidence must be written,

and parol evidence must not be received-id.

art. 242.
The district judge, in our opinion, erred in

admitting. parol evidence to this effect.

We are hound, therefore, to disregard all
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Wes,'n District. the parol evidence thus illegally received·
Sept. r:,'<!;!.·' ;
"""'.~ and the defendants are thereby deprived of

SKII.J~M '" & f' I' . I t
Wn'E any means u supportmg t ieir asseruon, t ia

i s.
LACEY &AL. the slaves were 1I0t sold, and that the plain-

tiff." are bound to respect their privilege.

The other gruund of defence does 1I0t ap

pear less unreasonable. There is no evidence

of any estate of Haynie, to which the plaintiff

is bound to resort, before she comes to the

slaves mentioned ill the petition. There has

been no waste of the property of the estate,

that can be imputed to her.
In the yeal' 1816, it appears, she purchased

at a sheriff's sale the plantation of her late

husband, which had been seized to satisfy a

judgment she had ·obtained. This judgment,

not being appealed from, and indeed being

no longer appealable from, must be considered

as res judicata, and such as could be legally

executed; it is not urged, that any of the

formalities which the law prescribes were

omitted.

It is therefore ordered, adjudge(1 and de

creed, that the judgment of the district court

be annulled, avoided and reversed; and

that a writ of seizure and sale issue, as

'prayed for. The costs in both courts to be
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Paid by the defendants and appellees' and West'n District.
( - , Sept. 1822.

that the defendant Borell have his remedy ~~
. h I feud L 'f h I b SKIU,MAN S:agamst t e ( ereuc ant acey, I t e save y WU'E

VS.

him purchased be taken and sold in pursu- LACEY&AI"

ance of the writ of seizure and sale. and that

he have his costs against Lacey,in both courts.

-
BOSSIER & st: vs, VIENNE, CITRA TOR, <y .1L.

ApPEAL from the court ofthe sixth district. ·When a Ia-
thr-i 'ells 1'10
pm t v to his son

PORTER, J. delivered the opinion of the at ,; velY low
price, the ad..

court. The plaintiffs state, that they are va"ta~e thus
ronn-ned is sub ..

heirs of the late Louis Gabriel Buard, and ject to rollat ron,
Bilt the rhf·

that no partition has ever taken place of his te t enc c of price
• between wha t

estate; that one of the co-heirs, Onczime the SOil 'ells the
• • • • •• JllOpE"lty fOI"_ at-

Buard, received In hIS life-time, III advance- tor a lapse of
• • • 'l yrul's, <1 nrl that

meut of hIS portion of his father s estate, oue \\ hich he pCUlI
to) it, will not

halfof a plantation sold by him. to J. J. Lam-j- sufficient to
establish tlia t

bre for $6000, and that he ought to collate the .lather s?ld
to 111mat a prH'C'

$3000 with the other heirs. b.-Iow tlu- tr:d
\ .i lur-.

The defendants pleaded, among other things, ~'

h f I . f' I I' 4~ 10~(jt at no part 0 t 10 patrimony 0 t ie ('0- lCIl'S _:

was ever taken to increase the patrimony of

Onezime.

The deed from John Louis Buard, the an

cestor, to his son Onczime Buard, is dated OIl

rho 2Gth September, HH 7 : is ill the usual
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'.

West'n District. form, and expresses to be made for the sum
&1'1. llJ2~.

'-#",,__ of $BOO, payable in two years.
Bossn:R & AL. TI f c. bli h th t th

!,S. W sra tement 0 tacts esta IS es, a e

~~;~:~:~~ father in his life-time made an equal distribu
tion of his property among his children; that

one of them died without issue, and that he
inherited from him the plantation which forms
the subject of this action.

It is also admitted, that two of his heirs do
not join in the suit; that the estate of Onezime
Buard is insolvent; that he never paid in his
life-time the $800, which are stated in the act
ofsale already mentioned; and that he sold in

1820 the tract of land -acquired from his fa

ther, together with a portion of his own: con

taining the same quantity, both forming one

plantation, for the sum of $6000.

The Civil Code has provided, that" when a
father has sold a thing to his son, at a very
low price, the advantage thus conferred ill
subject to collation." Civil Code, 194-205.

One of the first questions which the cause

presents is of fact: Was the property sold at
a low price? Judging as we must do, from what
appears on record, we cannot say that it was.
There is no evidence to show its value, at the

time of the first sale. Consequently, we hRH'
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no means ofjudging that it was disposed of for West'n District.
Sept. 1822.

less than what it was worth. The price ob- ~ "
tai d f' . del . BOSSIER & AL.ame or It two years an IOUI' mont 1S after, I"S.

b h d
. VIENNE, err-

Y t even ee, has been pressed on us as eVI- RATOR & AL.

dence of the father h(ving sold it much be-

low its value; but the fluctuation is, in the price

of property, too great and frequent in this

country, to enable us to draw so positive an

inference from a fact, which, in relation to this

point, is entirely equivocal.

The opinion just expressed renders it un

necessary to examine the other questions,

raised in the cause. Unless the sale is set

aside, and proved to have been collusive and

feigned, the heir cannot call on the defend

ant to collate its value. They have only

a right to recover the money which formed

the consideration of it.

It is therefore ordered, adj udged and de
creed, that the judgment of the district court
be annulled, avoided and reversed; aIH] it is

further ordered, adjudged and decreed, that

the plaintiffs do severally recover the sum of

one hundred and sixty dollars, with legal in
terest from judicial demand, and costs in both

courts. The said sum to be paid as a specia!
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West'n District. privilege out of the oroceeds of the land sold
Sept. 1822. ' t

~ to J. J. Lambre.
BOSSIER & AL.

VIEN~~, en- Bullard for the plaintiffs, Thomas for the de-
RATOR & AL. f d ten an s,

-
ELISHE vs, VOORHIES.

'The conelu- ApPEAL from the court of the sixth district.
siou of the dis
ti icr COUl t, in a
matter of fact, PORTER, J. delivered the opinion of the
will prevau, if
the appellant court. The plaintiff, heir at law of Mark
does not show
~here is error in Elishe, sued the defendant, who is parish
rt.

judge of Avoyelles, for having taken posses-

sion of the estate of her husband, and refus

ing to give it up, or render any satisfacto

ry account of its situation. She also claimed
from him $2200, the price of a tract of land
which she had sold him.

He pleaded the general issue, and that he

had faithfully accounted.

The case has been submitted without ar

gument, and presents a question of fact only.

We have carefully perused the testimony, and

find nothing in it which shows that any error

was committed by the court of the first In

stance. in the judgment rendered.



OF THE STATE OF LOUISIANA. ,125

It is therefore ordered, adjudged and de- West'nDistriet.
8ept.18~.

creed, that it be confirmed with costs. ""~
EI.ISHE

Bullard for the plaintiff, Wilson for the de

fendant.

-
INNIS vs. M'CRUMMIN.

1,.,1$.

VO{)RHU;S,

• ,PPEAL from the court of the sixth district. When propel
ty is sold by cer
tain bounds, and

PORTER, J. delivered the opinion of the per al'erswnem,
if there be a sur-

court. Both parties in this case claim the plus over the
quantity men-

premises, under a title originally issued to tionerl, it passes
to the vendee.

one Adam Huffman, for a tract of land of ~,

twenty arpents front, with the ordinary depth. .\ti;~

At his death, a partition of the property, held

in community with the widow, took place.

By this division, ten arpents of land in front,

with forty deep, being part of the above tract,

were set aside to the widow; and the remain-

der, which fell to the portion of the heirs, and
which is described in the act of adjudication

as "the lower half of a tract whereon Mrs.

Huffman now resides, containing ten arpents

front, with the ordinary depth of forty," was
sold at public auction, to Geo, B. Curtis, un-

der whom the present defendant claims.

It being subsequently discovered, that the

Vor., >;JT. !i'l
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West'nDistrict. tract originally granted to Huffman' contained
~Ll~ , ,

~ more than twenty arpents in front, another sale
INNIS

'V8. was made by the court of probates, at the re-
M'CRl1ll1MIN. f h .J d h ' d hi' iffquest 0 t e untuno an errs, an t e p ainti

became the purchaser of two arpents front, by
forty deep, adjoining the lands of Kenneth
M'Crummin.

The main, indeed the only question in this
case, arises out of the conveyances to Cu. J,

and to those claiming under him. It is contend
ed by the defendant, that the expressions used
in the sale, "the lower half of the tract on
which Mrs. Huffman lives, containing ten ar
pents front, with the ordinary depth of forty,"
passed the half of that tract to the purchaser,
though it may have contained much more.
'Vhile, on the other side it is urged, that the
enumeration of the number of arpents shows
what the parties understood it to contain
that the particular quantity given must con
trol the description ofone half; and it has been
further pressed on us, that, admitting the ori
ginal purchaser did buy the one-half, the pre
sent defendant has not acquired his right to
that quantity.

The evidence establishes satisfactorily, that
all the right which Curtis had in the property.
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has been transferred to M'Crummin. It is only West'nDistrict.
Sept. 1822.

ne,cessary, therefore, to examine the question ~
d b h

., I INNIS
presente y t e orlgma conveyance. VB.

I h ld b .. f h . M'CRUJlMJlIf.twas e y a majority 0 t e court, In

the case of Foucher vs. Macariy, ante 114, that
if. heirs declare, they intend to sell all the
lands of a plantation belonging to their an
cestor, and from want of knowlege of the
real quantity, describe that plantation to con
tain 40 arpeuts in depth, when in truth it
had 66, that the intention to dispose of the
whole was controlled by an enumeration of
what that whole consists; more particularly,
when the evidence was satisfactory that the
purchaser had the same belief, with regard to
the quantity contained in it.

It is impossible to distinguish this case from
that; and we refer to the reasoning used, and
the authorities there relied on, as the grounds
'Of our decision in this. It is clear, that the
heirs had no knowlege ofthe tract having more
than the number of arpents specified in the
original title. The land is inventoried as 800
arpents. On a partition, 10 by 40 is set aside
as the widow's half; when appraised, it is
stated to be of the superficies already men
tioned; and Curtis's belief that he acquired
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Wesl'D District. no more is clearly evidenced by the act of
Sept. 1822. '

~ adjudication; for he did not purchase by any
INNIS I"" b b d "" f fvs. nmts, ut ya escription 0 10 arpents ront,

M'CRUMMIN.
with the ordinary depth.

The counsel for the defendant read from

Pothier, trait« de vente, n. 254 &- 255, to show

that where land is sold per aversionem, if there

is a surplus over the quantity given, that it

belongs to the vendee. This is true, if the

property sold is by certain bounds and limits,
or is a distinct and separate object, as a field

enclosed, or an island in a river; because it is
presumed, that the object presented to view
was that on which the parties formed their

estimate; or if described by certain bounda

ries, that both vendor and purchaser had

their attention more fixed on them than an

enumeration of quantity. But a description

of property, sold by the words "half of a
tract of land," without any boundaries, is

clearly not within the principle which forms

the basis of the doctrine found in that writer;

and, if immediately following such vague ex
pressions, there are words giving a certain

quantity, that quantity should control them.

The case put in the Digest, liv.21. tit. 2.

Iii). ,15, to which Pothier refers, is where the
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seller in delivering a field said to contain 100 West'nDiltrict.
, Sept. 1822.

acres, shows to the buyer one theboundaries of ~

whichinclude more. In such case, the buyer ac- IN;'~S
. 11 h . d I' d h' M'CaVllUIIN.qUires a t at IS e ivere to nn.

As to the line which the surveyor states he

found at the depth of 38 arpents, there is no

evidence how or when it was run there; or

if it was ever consented to by the plaintiff, or

those under whom he claims. It is contra

dicted by the survey of Trudeau, and by every
instrument of writing, in virtue of which this

land has passed from the grantee to the pre
sent defendant.

It is therefore ordered, adjudged and de
creed, that the judgment of the district court
be annulled, avoided and reversed-that the

plaintiff do recover of the defendant, the land
claimed in his petition, and represented in

the plat of survey returned in the case, be
tween K B C F, with costs in both courts.

Thomas for the plaintiff, Wilson for the de

fendant. -
MUL.rlNPHY V5. MURRllY.

ApPEAL from the court of the sixth district. The defend-
ant's signature

PORTER, J. delivered the opinion of the at the foot of an.
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GASES IN THE SUPREME COURT

West'nDistrict. court. This case is brought up by the ap
Sept. 182.2.
~ pellee, who insists. that the judgment of the

MU,.:'~PHY court below should be affirmed with damages.
MWRRAY. Th d d . h . . fe recor oes not contam t e petition 0

appeal bond, is ' I d i h b d b h
evidence that he appea ; an It as een argue y t e coun-
appealed. sel who have appeared on behalf of the de-

fendant, that all we can do is to dismiss the
parties from this court.

The appellee contends, that a certificate of
the clerk, that there was a petition which was
taken out by the appellant, is sufficient evi
dence to establish the fact, on which an affirm
ance of the judgment below is demanded.

We do not think so; but we are of opinion,
that as the transcript filed contains an appeal
bond, the defendant, by signing that instru
ment, has furnished sufficient proof that he
appealed.

As to the errors which have been assigned,
it is sufficient to remark, that they do not ap

pear on the face of the record; and if they
did, we should be obliged to dismiss the ap
peal-we could not affirm the judgment with
damages.

It is ordered, adjudged and decreed, that
!hf' judgment of the district court be affirmed
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Thomas for the plaintiff, Mills for the de
fendant.

with costs, and 10 per centum damages

the amount of said judgment.

on West'n D,st\'ict,
Sept, 1822.
...,....v~

MULAl'fPHY
lJ8.

MURRAY.

SOMPEYRJJ.C vs. CJJ.BLE.

ApPEAL from the court of the sixth district. When the re-
cord is made up

P J d I, d h .. f h in so confused a
ORTER, • e 1vere t e OpUllOn 0 t e manner, that the

'I'hi , I f . d t court cannotcourt. IS IS an appea rom a JU gmen clearly see the

d d . Ide d b 'I f factsofthe case,ren ere agamst t re eren ant, ai 0 one aud there ap-

W Ik Th . f d fil d . pears four judg-a er. e transcript 0 recor, e III merits, and one

hi is made out i h' hI di statement oft IS court, IS rna e out 1Il a manner Ig y IS- lacts only, no

d ' bi h ffi h h d affirmance withere Ita e to teo cer to w om t at uty damages can

d I h fusi take place; butwas entruste. t presents sue con USIOn, the appeal is

th t it i diffi I k h I to be dismissed,a 1 IS I CU t even to now w et ier we
ought to dismiss the appeal.

There are four judgments, and one state

ment of facts; immediately after the judgment
in th~ original case, which is at the end of the
petition, there is, without any intermediate

proceedings, a decision of the district judge,

that a motion against the sureties is prema
ture. Next comes a certificate without date,

that the record contains all the evidence on

which this suit was decided; and succeeding
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West'nDistrict. this statement, without either petition or an
Sept. 1822.

~ swer, we have a judgment dated June, 1821 ;
SOMPEYIU.C

t'$. . and another, in December of the same year.
C••LE.

The citations, notices, and answers, cover the

remainder of the record, in the most confused

manner; and we cann*Qt tell, with certainty,
which of the judgments was based on them.

We do not know but the statement of facts

may refer to the last judgment-if it did, the
case would not be one to be affirmed with da

mages. We dot know that it does refer to it;
we are, therefore, not permitted to inquire into
the correctness of that judgment. Amidst

such confusion, to attempt to decide on the

rights of the parties, might work great injus

tice. We can, therefore, do nothing but dis
miss the appeal with costs.

Bullard for the plaintiff, Mills for the de
fendant. -

SMITH vs, ROBERTS 0/ .ilL.

If the buyer ApPEAL from the court of the sixth district.
is disturbrd in
his possession by

the suit ofa third MATHEWS J. delivered the opinion of the
person, hemay' '-

ret~sc payment, court. This action is founded on two notes of
until the vendor

gives security. hand, by which the defendants promised to pay

to W·. Vaughn, administrator of Seth Stafford.
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deceased, $1450. The notes are not drawn in w~~~~ ~=:ct.

negotia ble form, but passed to the plaintiff by ~
SMITH

endorsement, in good faith, who holds them. w.
ROBERTS &,Af,.

subject to all legal and equitable objections .

to payment, which might be pleaded by the

promisors, against the original payee. Pay-

ment is resisted on the ground of no con

sideration, or failure thereof to support the

promise. It appears, that the notes in ques-

tion were given as the price of certain, slaves,

bought by the defendant Roberts, at a sale of

the estate of the intestate Stafford; and that

said slaves are now claimed from him, by vir~

tue of a title alleged to be in third persons.

who have actually commenced suit on their

claim. The district court gave judgment for

the defendants, from which the plaintiff ap

pealed.

Inthe course of the trial below, several bills

of exceptions were taken to the introduction
of evidence which related to the title of the

slaves in question; but, as that is a matter

which can better be settled in a decision of

the suit actually commenced for that purpose,
it is deemed unnecessary now to consider

those bills of exception.

Weare clearly of opinion, that the facts

VOL. XII. 55
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...11'
West'nDistl'ict. disclosed in evidence, are sufficient to author-

Sept. 1822. I

""''''' ize the' defendants to withhold payment of
SMITH ,

t'8, their notes, unless they be amply secured
ROBERTS&AL. , h b bili f I hi h hagainst t e pro a I ity 0 oss w ic t ey

may suffer by eviction of the slaves, who
constitute the consideration of their promise,
But it is not just, that they should retain both
the thing and the price,

It is therefore ordered, adjudged and de
creed, that the judgment of the district court
be avoided, reversed and annulled, And it is
further ordered, adjudged and decreed, that
the plaintiff do recover from the defendants
the sum of $450, with legal interest from the

judicial demand; and that execution shall be

stayed, until said plaintiff give good and suffi
cient security, to the satisfaction of the dis
trictjudge of the judicial district, to save the
defendants harmless from the effects of any
judgment, by which they may be deprived of
their title and possession of the slaves men

tioned in these proceedings, and which ap
pear to be the consideration of the notes on
which this action is founded; and that, in case
of eviction as aforesaid, they will refund the
price of said slaves, with interest and da-
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mages. And it is further ordered, that

appellees pay the costs of this appeal.

the West'n District.
Sept. 1822.
~

SMITH

Bullard Sr Thomas for the plaintiff, Wilson for ROBE~~S & n.

the defendants.

-
C.ASSON vs, CURETON.

ApPEAL from the court of the sixth district. On a fl· J;/
against two, if
it be return

PORTER, J. This cause was argued last ed that it was
stayed, by or-

year, and there being a difference of opinion der of the plain-
L_ tiff, as to one of

between the two judges then present, it has the defendants,
no ca. sa. can 15-

stood over for judgment until this term. sue against the
other.

The facts of the .case are so fully stated
in the opinions which my brethren have pre

pared, that it is unnecessary for me to repeat

them. The question presented for decision
is, whether a joint execution, which has issued
against two defendants, being returned nulla

bona as to one, and" proceedings stayed by
order of plaintiff" as to the other, a separate

capias can issue against him whose property

could not be found.
I think not. The act of 1809 directs, in the

most positive terms, that no capias ad satisfa

ciendum shall issue, to imprison the body of

any debtor: until due return by the sheriff. or
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West'n Dutrier. other officer of the writ of fieri facias, stating
flept. 1822.
~ that sufficient property was not found to satie-

CAiSON J.". h N' hi he wri fva. Jy t e same. ow, lU t IS case, t e writ 0

C171UllTON. fi . fi . d Ien aetas was not returne , t rat property
could not be found to satisfy it. Consequently,

a capias, against the body of the debtor, issued
improvidently.

But it has been contended, that on a judg
ment which is against two, execution may is
sue against each; and that if it may, plaintiff
can legally direct the sheriff to make the mo
ney out of either, on a joint execution.

This idea can only be sustained on the

ground that a writ need not follow the direc

tious of the judgment. But nothing is clearer

to my mind, than the position that it must
strictly pursue it. The clerk has 110 authority

to issue any other. If there is judgment
against two, and he issues execution against
one, he does not exercise a ministerial duty.

I have examined all the books OIl our own

law, within my reach at this place, and I have
been unable to find any which affords informa
tion on the point submitted to us. The rule

is inflexible in that system from which the
names of our writs are taken, that the form of

the execution must invariably pursue the
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j udgment.-Tidd's Practice, 913. Williams' notes W~~~~ ~~~~ct.

on Saunders, oal. 2, f 72. ~

Thi . h C' d f CASSONIS ·IS t e sarest course to a opt; or were t'$

k h f.h h .,. J CURBTON,
we to ta e t e o""er, t en, on a jomt Juug-
ment against several defendants, various writs

of fieri facias might be issued at once, and at

the same time capias be running against some

of the defendants. This would be contrary
to the practice, as I have understood it, and it

appears to me, would lead to great confusion.
Again, if an execution can issue against one

debtor, the converse of the position should

be true, that if the judgment is in favour of
several creditors, each one might take out
execution in his own name; but this would

seem contrary to what we said in Dufour vs,

Camfranc, 11 Martin, 607.

For these reasons, and those contained ill
the opinion of judge Martin, I agree that there

should be judgment, as in case of non-suit, for
defendant.

MARTIN, J. The plaintiff brought an ac
tion against Bradley and Curtis, on which the

present defendant became bail for Bradley .
.J udgment was had against Bradley and Curtis.

and execution issued accordingly. The she

riff returned, that the proceedings againstCur-
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West'n District. tis had been stayed' that six head of cattle,
Sept. 1822. '
~ the property of Bradley, had been seized and

CASSON ld f hivs. so for $43, and no more 0 IS property
CURETON. ld b i.' d A . d dcou e rounn, ca. sa. next Issue an was

returned not found, and the plaintiff proceed
ed against the present defendant, as bail of
Bradley. There was judgment for the plain
tiff, and the defendant appealed.

His counsel urges, that the ca. sa. against
Bradley was illegally taken, as the return of
the execution did not show that the sheriff
could not find any property to satisfy it, and
as the ca. sa. on a judgment against two can
not be issued against one only.

The sheriff was commanded to seize the
property of Bradley and Curtis. He was bound
to comply with the directions of his writ, and
could not obey the directions of the plaintiff,
in any thing that rendered the situation of
either party harder. He could not, of his own
authority, have taken the slave of one of the
defendants, while personal property of the
other was at hand, without violating his
duty and his oath-a violation which the plain
tiff's order could not authorize.

It is true, the plaintiff may waive and delay
the execution of a process which he has pla-
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ced in a sheriff's hands-because its execu- West'nDistrict.
Sept. 1822.

tion is a benefit or advantage which the law ~
has provided for him exclusively, and he may CAv~~ON

I . B h h h CURETON.consequent y renounce it. ut, t oug e may
thus waive or delay the execution of his pro-
cess, the mode of execution is not at his dis-
cretion orcaprice; because, in this respect, the
provisions of the law concern the rights of the
defendant. This mode cannot, therefore, be
varied without the consent of both parties.

It is true, in levying an execution against
two, the sheriff may take the chattel of either;
because, very likely, joint property is not to be
found, and nothing makes it his duty to look
for or seize it in preference to the private pro
perty of either. The plaintiff may certainly
point out property liable to seizure; but the
sheriff, who is bound to execute his office with
impartiality, cannot be controlled by his di
rections as to the particular chattel to be
seized. Who can say that a sheriff would be
justifiable in refusing to levy on property, suf
ficient to satisfy the debt, which the defend
ant would present, as that which he could
most conveniently spare, and levy on other
which he could not spare without great dis
tress to his family-because the plaintiff in

sisted on the latter property being taken?
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We&t'n Distriet.
~ept. 18:22
~

CASION
VI.

en.TON.

CASES IN THE SUPREME COURT

If, when the law leaves a choice to the she
riff,he cannot be controlled nor be justified by
the plaintiff's directions, may these authorize
him to disregard the positive command of the
writ? When the writ commands him to take
the goods and chattels of A and B, and if he
cannot find any, to take slaves; and if no slave,
the land-may he (even with the plaintiff's
directions) seize at once the land of B, when
both slaves and personal property of A are
in his view? I think not.

It is said, the plaintiffmight have sued either
of the defendants alone; so,after judgment, he
may proceed against either, and take out his
execution against one only. I believe that
the clerk cannot model writs at the com
mand of the parties; that he must pursue that
which the law has provided, and our statute
has provided one which follows the judgment.
1305, c. § 14.

The execution must agree with the judg
ment, and must be sued out in the joint names
of all the plaintiffs or defendants, otherwise it
will not warrant the judgment.-l Ld. Raym.

244, Penoyis vs. Brace, S. C. 1 Salk. 319, 2
Saunders, 72, k, in notis.

This principle, though drawn from the
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b k f h 1 f E I d t b Wewt'n District.00 s ot t e common aw 0 ng an • mus f' Sept, Ul22.

recognised as grounded 'on the soundest ba- ~
CASSON

SIS. The clerk is a mere ministerial officer; VB.
CURETON.

he has no authority but the judgment, to issue
the writ which is to deprive a man of his pro-
perty or liberty. He must. therefore, strictly

and closely follow the judgment. which is the
sole authority which warrants the execution.

I conclude, that, while it did not appear
that no property of either the defendants
could be found to sati~fy the execution, issued

against Bradley Sr Curtis, a ca. sa. could not

legally issue; for the statute expressly pro
vides, that no writ of capias ad satisfaciendum

shall issue until after due return, by the sheriff

or other officer of the writ of fieri facias, stat

ing that sufficient property was not to be

found to satisfy the judgment. 2 Martin's Di

gest, 1.

That if a ca. sa. could have legally issued, it
ought to have followed the judgment and be
directed against both defendants. A separate

ca. sa. against one defendant, on a joint judg

meut against two, cannot be supported. 6 T.
R. 525-Comyns, 129.

As, therefore, the ca. sa. issued intempestive

Iy and improperly against one of the defend-
VOL. XII. 56
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West'n Distrrct, ants only the proceedings azainst the bail
S~l~' b

~ were premature.
CASSON I h' k h h . d f I di .

V6. t HI t at t e JU gment 0 the istrict
CURETON, h b II d 'd d dcourt oug t to e annu e , avoi e an re-

versed; and there should be judgment for the

defendant, as in the case of a non-suit, with
costs in both courts.

MATHEWS, J. This IS an appeal from a
judgment rendered against the defendant, on
a bail bond. The original action was com

menced by Casson vs. Bradley &- Curtis. on an
instrument of writing, in which the former
bound himself as principal debtor, and the

latter as surety. Bradley alone was held to

bail, and Cureton became his bail. J udg

ment was obtained against both the original
defendants, without any plea of discussion or
other defence, on the part of the surety. On
this judgment a fieri facias issued against

them, which the plaintiff directed not to be

executed on the property of the surety; and

on a return of nullabona, as to Bradley, a ca. sa.

was issued against him, and being returned
not found, judgment was obtained in the or

dinary mode of proceeding, by motion against
the bail, from which he appealed.

The judgment is said to be illegal and er-
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roneous, because the fl. fa. was improperly w~~~~~~~~.r.t.

executed by the sheriff; and secondly, there ~
b . ... d ld CASSONemg a joint JU gment, a separate ca. sa. cou VB.

I II ' . f h d c: d CURETON.not ega y issue agamst one 0 t e erenu-

ants alone.
Before coming to any conclusion, on the

correctness or error of the judgment against
the bail, I lay down the following principles,
which I consider as supported by law.

1. In all judgments rendered against two
or more persons, by a competent tribunal,

the persons against whom they are thus ren
dered, are thereby bound in solidum.

2. Executions on such judgments may issue
against all, or anyone of the persons thus
condemned.

It is true, in the present case, the fl. fa. is
sued vs. both the defendants, but was only
executed on one; or in other words, it was
stayed, by instructions from the plaintiff, against
the other. This, I think, he had a right to do;

for, if in the first instance, the execution might

lawfully have issued against one only, at the
instance of the plaintiff, he might rightfully
have directed its execution, even when issued
against both, so as to prevent the taking of

the property of one whom he meant to favour:
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West'n District. and certainly most equitably as the person
Sept. 1!l22. '

""~ favoured was only surety in the original con
CASSON

"s. tract.
Cll'RBTON. I fi h f' ., 1 h fam urt er 0 OpinIOn, that t e return 0

no property, found in relation to Bradley. au
thorized a separate ca. sa. against his body;
and consequently on a return of "' not to be
found," his b iii was chargeable with the

debt, conformably to law.
The necessary formalities, required by the

Spanish laws in the execution of judgments,
differ so much from our present laws of prac
tice on the same subject, that it appears to be
difficult to find any principle established by

the former, which might guide us clearly in

our present inquiry. I therefore conclude,
that the decision of this case must rest mainly
on induction, to be made from the axioms
above stated; the most imposing of which,

and that too most relied on, is, that an obliga

tion, created by judgment of a competent tri

bunal, against two or more is joint and se
veral in its effects; and consequently may be

considered in the light of several judgments.
In this view of the subject, an execution issued
against one of the persons condemned, or a

severance of execution, would not conflict
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ApPEAL from the court of the fifth district.

with any rule requiring an execution to pur- West'n Dlstnct.
Sept. lH2~.

sue the judgment, 011 which it may be founded; ...,...~

c. h . d .1 b b . 1 CASSON"lor t e JU gment ue tors emg severai, as I".

11 . . . b k CURJCTO!l".we as joint, execution may e ta en out
against either of the debtors. 2 Bacon's Abr.

verbo Execution, Wils. ed. 725, wherein this
doctrine is laid down, in totidem verbis.

Thomas for the plaintiff, Bullard for the de
fendant.

-
DAVIS' HEIRS vs. PREVOST's HEIRS.

Whether the
vendee can re
cover land,

The petition stated that the plaintiffs are which the ven
dor, before the

the just and legal owners of a tract ofland of sale, has sworn
•• • to belong to the

SIxty arpents m front, on the western side ofp.ersoninposses-
sionj

bayou Teche, with the depth of forty-two ar-
pents; and they are prevented from enjoying
the same by the defendants, who have enter
ed and taken possession of the same, &c.

The defendants pleaded the general issue,
the prescriptions of thirty years and ten years.

Macarty's heirs called in warranty, as ven
dors of the defendants, pleaded that the de
fendants have a good title to the land, which

was purchased upwards of thirty years ago by
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•

~~;.

._'

West'n District. their ancestor from V.Lesassier : and the said
Sept. 1822. '
~ Lesassier, their ancestor and themselves have

DAVIS' HEIRS f hi"S. possessed the same for upwards 0 t lrty
PaEVOiT'S • • d

HEIRi. years-that the plaintiffs, and those un er

whom they claim, appear by the petition to
have owned the premises for upwards of forty
years, and never before asserted their title

that these warrantors, their ancestor and the

defendants have possessed, with a good title,

for upwards of ten y,ears.
There "':.as judgment for the defendants, and

the plaintiffs appealed.

The statement of facts shows, that the plain

tiffs produced the grants from the Spanish
government to C. Dugat, J. B. Dugat and J. B.
Labauve for twenty arpents in front each,
with the depth of forty-two, and conveyances
from the heirs of said grantees to the widow
and heirs of De la Houssaie, and conveyances
from the said widow and heirs to the plain

tiffs' ancestor, which, it is agreed, composed a
part of the statement of facts.

It is admitted that the several persons above
mentioned are the heirs of those whose heirs

they are represented, and the land in the
grant is now occupied by the defendants and

claimed by the plaintiffs•
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The record of the suit of Johnson &- al. vs. Weet'n District.
&pt.'1822.

Prevost's heirs, 9 Martin, 128, is to be read in ~
id DAVIS' BEJRi

CVI ence. vs.
PREVOST'S

The defendants offered a deed of exchange HEIRS.

between the Dugats and Labauve with ~e la
Houssaie, also an affidavit of the latter in the
land office of the United States.

It is admitted that the land claimed by the
warrantors' ancestor, at the chicotnoir, and sold
to the defendants, is the same as that men

tioned in the plaintiff's, original grants.

The plaintiffs opposed the admission of
De la Houssaie's affidavit, and their right of
exception, is preserved to them.

Moreau, for the defendants. As we are 10

possession, and have been so, for upwards of a.

year before the inception of the suit, (March
15, 1819,) we must be maintained; unless the
plaintiffs, by the production of a good title,
prove themselves the real owners. Civil Code,

478, art. 24. Domat, 1, 3, 7 sect. 1. n. 15. Recop.

de Cast. 4, 15, 3.
We have also pleaded the prescription of

] 0, 20, and 30 years.
As the plaintiffs seek to avail themselves

of the same prescriptions, it is proper to no-

tice the difference between the prescription .
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West'n District ad liberandum which we invoke and the pre-
S~I~ , ,

~ scription ad acquirendum, which the plaintiffs
DAVIS HlURS I d 9 114" l' R b P .' 480vs. p ea. .mer in, epert. ver 0 rescription; •

PREVOST"
HEIa&. Laporte, I 8t 2. 1 La sala, I 21, n. 10.

The prescription of actions was unknown

to the Romans, under the Institutes and the

Digest. It was introduced by the emperors.

Inst. 4, 12. in prine. .If. 41,2, & 3. 6 Hulat, 292,

319.

The first notice of prescription of actions is

in the Code 2, Clef des lois Rom. 364. (.~,~P

peared so just, that the emperor authorized

it, even against the claims of the fisc. Code 37,

7, 3. 3 ttu«: 226-228.

Civil actions between individuals, are re

scribed by 30 years, as well in cases in which

an universality of things is claimed, as in spe
cial real a·ctions.-Id. 7, 39, 3.

InSpain, every civil action is prescribed by
the lapse of 30 years. Part, 3,29, 21.

By a subsequent law, which Ferrari says, is

the 3, 13, of the ordinamiento real, the prescrip
tion of real action was reduced to 20 years.

7 Bibl. n. 30, 295, »erbo Prescription.

Lastly, in theRecopilation de Castilla, 4, 15,6,

which is only a repetition of the 63d law of

Taro, actions merely personal are prescribed

by 20 years; real ones by 30.
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Such is' the J' uris prudence of Spain in re- West'n Dilltrict.
• 'S,ept. 18~.

gard to the prescription of actions. Yet none ~

f' h' I '.' . d k f h .. f DAVIS'HEIRSo t e aft's cite ,spea 0 t e prescrrptron 0 VI.

I . b he i d S . h PREV.08T'Srea actions : ut t e most esteeme pallls HBIRS.

writers teach, that it is regulated by the Ro-

man 1a~~~lJd is of 30 years. Code. 7, 39, 3. 2

Gomez, 4:$6, in notis. I Derecho Real de Espana.

Sala2, 2, n. 1. 7 & 8 Ferrari's Bibl. verbo Pre-
scription, n. 30, 295. . ,

.T~t, prescription of actions may be invoked
in" ~jmin, against any pecuniary claim, but

not against that of any right to movea ble or im
mov~able propertY.-Ferrari, Loco citato.

The present action is a demand of revin

dication of immoveable property, and is pre

scribed by thirty years. Pothier, Propriete, 2,

I, in the preamble. It is a real action. Id.
It suffices that we should show a possession

of more than one year; unless a good title be

produced by the plaintiffs. Civil Code, 478,

art. 31.--A title prescribed against is not

such.

Even if the 30 years, which had elapsed

since those under whom the plaintiffs ac

quired their title, at the inception of the pre
sent suit, had not the effect of destroying

their right, which they suffered to sleep for so ;i;

VOL. XII. 57 'i,;
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West'n District. long ~ time' the dt'fend~hts "'bUM 'haV'~ ~c

~, . quired the p'remises by' their posse~sio6:with
DAVIS"HEIRS • • I s: d f -JI-"'!!, , •

VB. a Just tit e lor upwar s 0 twenty years.
PREVOST'S .. • • ." .,'.

HEIRS. The Just title IS defined Partida, 3, 29, 18.
Civil Code, 488, art. 68. La Porte des Prescrip-
. h 3 .- .;Jtums, c. . .: "

This just title the late J. B. Ma~iHy .ac
quired by the deed of sale, executed by Mad.
Lessassier in 1780, and his heirs transmitted. , ,

- it to' the defendants' ancestor, in 1809. " '~ '.
The defendants, being unable to p'~~aUt!b

Mad. Lessassier's deed, ought to be allowed
to show what it contained by parol proof
They cannot be required to produce evidence
of the vis major, which occasioned its loss;
because this evidence is an innovation of the
Code Civil, :and a consequence of its requiring
that "the sale of immoveable property and
slaves' be written.-Civil Code, 3/14, art. 2, &

247, art. 12.-This was not required, by the
laws then in force in Louisiana, when Macar
ty lost or mislaid the deed of Lessassier, 'exe
cuted in 1803. Sales of any kind of property
might be oral-Febrero, adicionado, 1,' 10, § 1,
n. 19; Part. 3,14, 8,-and when asale was
made in writing, 'it was with facility admit
ted to be proven by parol, in case' <if itt; loss.
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It was required that the loss of the instru- West'n District.
, Sept. 131!'2.

merit be alleged to have happened at a time ~
• DAVIS' HEIRS

when no suspicion attached; and that the wrIting zs.
PREVOST'.

should be of a nature to be lost, without any REIRS.

vis major; as one under private signature, a

note of hand, which is often carried about

one's person, and from one place to the other.

As to the allegation of the loss of Lessas

sicr's act of sale, it appears by a petition of

J. B. Macart)', to the intendant, as early as

1803; that he then stated its loss, and prayed

that his right might be established by the list

of taxes, in which he was charged as the

owner of the land. He mentions, that the loss

happened in Pedesclaux's office.

This petition does not form a complete

legal proof of the loss of the paper; but it
establishes the allegation of it, at a time not

at all suspicious. The decree of the intend

ant, of the 16th of July, 1303, on this peti

tion, shows that this petition is not a paper
prepared for use in the present action. J. B.
Macarty, at the time, could not suppose that

the existence and contents of this act of sale

could be contested by any but Lessassier's
heirs. The recognitive title, which he ac

quired from Mad. Lessassier, put him per

fectly at case on this head.



Wesfn District.
Sept. 1822.

'-'" /"""
DA VIS' HEIRS

l'S.

PREVOf,T'S

HEIRS.

CASES IN 'rITE SUPREME COURT

It appears from Judice's deposition. 9 ~Iart.

128, that the act of sale was executed in the

Attakapas; it is a matter of notoriety, that J.
B. Macarty resided 011 hit: plantation, near

New-Orleans; it is therefore probn hie. that

he brought it to the city. and lodged it with

the notary, tor registry. J udice Hays. the Hale

was a public sale, and was executed before

Declouet, the commandant. In this. the me

mory of the witness is incorrect. The archives

of the office have been carefully searched,

and no trace of such a sale call be discovered,

The declaration, under oath. of M::ld. Les

sassier, in her recozuitive act, estahlishes the

fact, that her husband's sale was a private

one. The plaintiffs urgp, that her declara

tion, being ex parte, makes 110 Ipgal proof

against them; yet, they require us to admit,

as legal evidence, the allezations contained

in the recognitive acts of the heirs of Dugat

and Labauve. ill the year HH7, relating to the

existence and contents of a deed of exchange,

alleged to hare been executed thirty years

before, between L. P. De la Houssaie and Du

gat and Labauve.

It is IIOt alleged, that the records or archives

Pi' the office of the Spanish commandant of
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the Attaka pas. were destroved, nor any part W:sl'n
t

l::,~;:;lct.
• ""1' . lu_._

of them 10s1 : this circumstance must repel the ","'v"",,,

• D~VlS'IlF.IRS

allegation, that the' sale of l .. essassier to Ma- !'s,

P[<IWOST'fi

carry WRS a public one, executed before that HEIRS,

officer: sillcP 110 trace of it apppars.

The defe'wlftlltb ought to be allowed to es

tablish this sale' by parol evidence.

1. Because they have proven by the testi

mony of Leblanc and Judice, that this act once

existed, and was executed in 1780, or 1781. 9

Martin, ]28.

2. Because they have shown by those of

Frelot, Carl ier, Decuir, Leblanc. and Berard,

ld. 126-131. that the tract sold hy Lessassier

to Macarty, is in the place commonly called

the Chicot noir ; and had 80 arpents in front,

with the ordinary depth on each side of the

stream.

\Vere we to produce the sale from Lessas

sier to Macarty, it would be legal evidence

of the sale, and of the contents of the tract.

Were we to produce a declarative act, given

by the vendor to the vendee, to supply the'

loss of the original, it would be legal evi

dence, if the sale was there especially and

particularly related, as it is in Mad. Lessas

-ier's deed.-Civil Code, 308. art. 237. Pothier,
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West'n District. Dblisrotions 742 7:1:3.-This being admitted
Sept. [t:2Z. i:' ' , , ,

~ the latter deed ought to have the same effect;
DAVIS'HEIRS h ' . f ' di I . I

us, because t e rccogmtlOn 0 a pfunor ra tit e
PRE\'OST'S

HEIRS. by the heir, has the same effect as that of the

allcestor,-ld. 742 ad finem.

It is urged, that the lady's deed ought not

to have allY effect, because it is not there

stated that her husband was dead; because

she had no title or right to the premises; and

she does not appear to have had any authori

ty to act for the heirs of her husband.

The death of Lessassier sufficiently ap

pears from the deed; for the grantor men

tions, that she acts ill the name of, and for his

heirs-s-and nemo est lueres oioentis.

As the widow, she might well confirm the

sale of a tract of land, part of the com

munity of goods, which had subsisted between

her and her husband. VVe need not show, that

it had been purchased d uriug the marriage,

because all the property, which either party

possesses, are presumed common. Recap. de

Castille, 5,9, 1. Ci». Code, 336, art. 67. Judice's

deposition, however, establishes the fact of

the purchase d uring the marriage. It is there

sworn, that Lessassier, his wife and the witness

carne together to the Auakapas, where Lessas-
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sier bought the land at Chicot nair which did West'n District.
, Sept. llJZZ.

not please his wife, and he sold it to Macarty, ~
9 7111' • 128 DAVIS' HEIRS.Ir-,artm, . rs.

'I'I ificati f h I b ]\" d L PREVOST'Sne ran cation ate sa e y Ina. essas- HEIR".

sier is certainly good for the one-half which

she had, as common in goods with her husband,

in a tract of land purchased durillg the mar-

riage. It may also avail for the other half as

she ratified in the name of the heirs of her

husband. One may validly stipulate or pro-

mise tor a third perSOll, without allY authority

from him; and the convention is valid, if this

third party ratify it.-Code Civ. 262, art. 20-

Domat, 1,1, 1, sec. 2, n, 6-Pathier, Obligations,

n.75. The silence' of these heirs duritlg so

long a period, is presumptive evidence of

their ratification. They alone could plead the

nullity of the deed. Relative nullities, those

which concern only a third party,do not render

the instrument void, ipso facto: but only void-

able, on the application of the party in whose

favour the law introduced them.-3 ;Merlin.

Reper!. 60, verba Nullite ; JJlelanr;an's heirs vs.

Duhamel, 10 Martin, 225.

J. B. Macarty did not rest satisfied with the

civil or symbolic possession, resulting from his

title, he took actual and corporeal possession.

Pothier, Posseesion. 39, H & Mi.
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Bonte, Frelot, Decuir and Judice, declare

that he made a settlement-c-It Martin. 12.')-129.

The actual possession of Macarty during

several years, has preserved the civil po~ses

sion in him and his heirs. till the sale of the

latter to the ancestor of the defendants, (Po

thier, Possession, 55 & 56) who, it Hppears,

took possession five 01' six years before the in

ception of the suit of hi" heirs agaillst Johnson

and another; i. c. ill the beginning of 1810-9

.7W.artin, 12G & 127.

Helice the defendants, and those under
whom they claim. having possessed upwards of

thirty years. under the sale of Lessass ier, and

the recognitive deed of his widow, repel the

claim of the plaintiffs, by the prescription lon

gissimi temporis,

It cannot be urged, that the defendants' an

cestor did not take actual and corporeal pos

session of every part of the tract. on both

sides of the stream by cnclosures : for he was

not an usurper, but a vendee in good faith. to

whom the vendor willingly yielded the pos

session of the whole; anti the deed of sale

shows, with great precision, what was sold,

and consequently taken possession of:.If. 41,

2, 3, § 1. 6 Hulot, 296; Pothier, Possession,

n.41.

\Vest 'n District.
Sept. 13Z2.
",""v",""

DAVIS' HEIRS
1.'$.

PREVOST'S

HEIRS.



OF THE STATE OF LOUISIANA, 45i

It is not necessary to him who pleads pre- We,sl'n I)i~~ict.
Sept. HJ~~,

scription, to show that be, under whom he ..,.. ...........

I ' I' I" 'P hi DAns' EIRSC alms. was urnse till pOSSeSl-;lOn, at ter says, l'S.

rRE\'OST'~

that the principle, that the taking possession HEm.,

of a part of an estate causes 1he possp..;sor to

acquire the POSSf'SSiOIl of the whole. is appli-

cable to him who take" possession of an estate

which the former POS,,('HSOI' consents to aban-

don. Loco citato. \Y (' must 1I0t conclude. f!'OID

these expressions. that it is IlPCf>SSal'y that the

former POssf'ssor he ill the actual 311d corpo-

real possession-s-civil possession sutlices.-Po-

thier, Possession. 11. G.

Lessassier bad actual possession. Judice

. deposes, that he lived Oil it for upwards of two

years. 9 .Martiu, 126; a tid he could yie Id pos

session to Macarty, his vendee. The possessor

in good faith, may avail bilUi-wlf of the prescrip

tiou of Iu, 20 or 30 years. although he should

not have a good title. It sutfices, that the for

mer should POSSf>SS during the requisite time.

Partida, 3. 29. 18. Code cu« 4U6, art, 67. It
is true, that if the former possessor had a just

title, the time he possessed may be added to

the possession of his vendee. Part. 3, 29, 16.

Code Civil, 4U4. art. 43.

The defendants, their ancestor and their

VOL. XII 53
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w".-t'll D};Jt~lcl. vendors have possessed under a just title for
Sept. 1.;_....

~ ten years. This suffices to repel the claim
DAVIS' HEIRS

'·S. of the plaintiffs, as it is neither alleged nor
PREVOST'S

HEIRS. shown, that either they, their ancestor, or

De la Houssaic were absent from the state.

Part. 3, 29, ] 3.

The deed of Mad. Lessassier must be con

sidered as a just title. It is evident, that she

consented that Macarty should remain in pos

session of the land. sold him by her husband ;

and this consent operated as a symbolic tradi

tion, which rendered him an actual possessor,

and enabled him to prescr-ibe from the date of

the deed. Pothier, Possession, n. ,U; Domaine.

1,2,0 4.

The plaintiffs have shown no title. It is

not sullicient to show a gr'nnt to Duzat and

Labauve: a transfer of it to De la Houssaie,

under whom the plaintitls claim, must be

shown.

They contend, that De la Houssaie obtain

ed the land by exchange; but the original

deed, which is said to have been the evidence

of this exchange, is Hot produced. The ex
change, however, is said to be proven by re

cognitive titles, to which the deeds ofthe heirs

of Dugat and Labauve, in which it is stated
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that their ancestor, about thirty years before West'n Drstrict ,
8t1'l 1:12'2.

the dntr-s of these deeds, had given the land, '-"~

now claimed, in exchange to L. P. De la Ihn~~~n:IRs

H oussaie in cxcharwe for another tract on the I'u tcvos'rs
.... ( - 'I' ~ - ~, IIlJ':IRS.

spring of the large island of the Attakapas.

The plaintiffs are willing to admit the evi

dence of the sale of Lessassier to Macarty, re

sulting from the recognition of it in the deed

of the vendor's widow, supported by her oath;

because we arc unable to pl"Ove the accident

which occasioned its loss. Yet they wish us to

dispense wit h the proof of the loss of the ori

ginal deed of exchange.

'Ve have proven, however, that the heirs of

Dugat and Labauve were under an error

when they stated they had a perfect knowlege

of this exchange. A deed, executed by L. P.

De In Houssaie, and by Charles and Jean

Duzat and B. Labauve, in 1794, establishes

the fact that the land, at the Spl'ing in the

Attakapas, was r-xchanged , not for a tract on

the Teche at the Chicot noir, but for a tract

on the Vermillion. The description of the

land, in this deed, puts it beyond a dou bt that

it was the same tract which is now holden to

have been exchanged for that at the Chicot

noir.



loU

West'n Dishiet.
Sept. Ill\!2

~/"'"
DAVIS' H t,I1l6

I's.

PREVOST'S

HEIRS.

cASE:-l IN 'THE SUPREME COURT

We further contend, that if the exchange

he really such as the recognition of the heirs

of DU.I!~t and Labauve state, it was modifi

ed 01' ;,l;ered by a subsequent one.

The proof of this fact results from the deed

just mentioned, executed in J79 I, which is

inconsistent with the proposition that the tract

which De la Houssaie gave in exchange. and

which clearly ::lppears to be the same which

the heirs of Dugat and Labauve assert to have

been so ~ivefl about thirty yCHrs before the

date of the deed, which contains their declara

tion, i. e. in J7 H7 or 17 88, was sti 1\ his property

in 179,1, when it is prO\'ell he exchanged it

with the ancestors of these heirs tor a tract on

the Vermillion.

It results further from an affidavit made by

Df' la Houssaie,

Macnrry's heirs having, in 1814, applied for

the confirmation of their titlf' to the land at

Chicot noir, which De la Houssaie is said to

have received in exchange from Dugat and

Labauve, De la Houssaie made oath" that he

knew the land at Chicot noir. claimed by Ma

carty's heirs; he had considered it always, as

all the neighbourhood did, as the property

fIlf the late J. B. Macarty."



OF 'THE S'TA'TE OF UllTlSlANA. .161

This dr-cluratiou of De In HOllHsalP is a for- W~sflt'11),1~:~)iCt.
;.)(1-' u~-.~

rna I deuiul of his having any rigbt to the land. ~.---'-
Thn, "iuni

which .must have the pff,'ct of dpstr\lyi"g the . I.'
PRl-:VllbT'S

proof that might otherwise result from the n mus.

recognitive acts of the heirs of Dugat and

Labauve, raising an insurmountable obstacle

against allY claim of his heirs through him.

It is true, this declaration is an extrajudicial

cor.fession , but such confessions are most cer

tair.ly irrefragable evidence. when made in t.he

pre~H'lJc(~ of him whose title is so ackuowleged.

Here the confession was made at the instance,

and in the presence of Macarty's heirs, or their

agents, who had brought De la Houssaie into

the land office to make it, Part. :~. 11, 7-and

such confession is valid agaillst the heir of

him who makes it-Pothier 0/1 06li!!atioils.n. 6:3:

for, if it destroy the right of the ancestor to

the estate, it must equally affect that of the

heir: otherwise the former would transfer

a greatet' right than he himself had---::tr 50, 17.

54. If the heirs of De la Houssaie are bound

by this confession of their ancestor, so must

be the plaintiff." to whom they transferred

their rights.

The plaintiffs contend. they are not bound

bv anv act in which De la Houssaie denied he
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West'n DIstrict. had any rizlit on the land at Chicot noir or by
:::111'1. 1.,22. 0 '

"'"'~ which he may have renounced such rig-ht; be-
DAns rrnms L d d d L b hi L -

1'8. cause the ee s execute to them. y lIS neirs,
PR~_VOSl"S

HEms. are authentic ones; and because they were

ignorant of the existence of any act containing

such a denial or renuuciation.

TIl(' plaiutifls, hy. the conveyance which

the)' have received from the heirs of De Ia

Houssaie, are the successors of these heirs,

hy a part icnlar title; and tl]('y succeed to all

the ri;~ltt'"' ofthr-ir voudors. The estate, in their

hands, must be Iia blc to every charge to which

it was liable, before the conveyance in the

hands of the vE'ndors-l ..Merlill, Hcpcrtoire de

Jurisprudence, 53, cerbo .JJ!j(:lIls cause; 1(j Pan

dectcs Froncaiscs, 1st edition, 1-17,.// 1·1, 1,20.

ill priuc. 6 Hulot, :271.

. Heuce Pothier toachos us, that when we

stipulate for ourselves. we do :-;0 for our heirs,

and for those who Ill:1Y acquire the thing,

which is the object of the stipulation-Oblzga

lion, n. Iii & GH.

Neither docs the ignorance of the vendee,

of the charges imposed Oil the thing sold, avail

him, It only gives him an action against the

\'cudol'-Pothicr, Vente. n. 86.

ludeed, since laws have been enacted, re-
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q uirinO" the inscriptions of certain privileges West'n District.
,., ,., ,~'pl 13'22.

and mortgages. the vendor may avail himself ~.~

f h I " f h . . DAVIS'HEIRS
o t e lleg r-et 01' ormssion 0 t e provlsIOIlS rs,

PHF~VllST'S

of these laws. But, cases like these, are HEIRS.

exceptions to the general princi pie.

The authenticity of the deeds, by which the

plainrifls ncquirr-d, C~UlIJOt relipvf' them from

the burdens imposed on thr- thing sold; be

cause neither a public nor a private act can

affect the right of third parties, not privy

thereto.

It will be, perhaps, urged. that this prin

ciple relates only to the acts imposing servi

tudes or charges of the like kind; not to an act,

by which the owner might have modified or

altered his title, or dpstroyillg it, by ac

knowlegillg that another was the true owner.

Had De la Houssaie entered with Macarty

into a compromise, by which he would have

ackuowleged the title of the latter. 01' re

nounced his own-or if in a suit between

them, Mncarty had put interrogatories to him.

in answering which he would have ackuow

leged Macarty's title; or it~ without such in

terrogatories, he had, in the pleadings, made

admissions which destroyed his own title.

can it be doubted that such a compromise.
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\Vest·nDistrict. such judicial answers such admissions in the
Sept, Ui"'2. '
-..-- ---- pleadings, could be successfully opposed to

DAVIS' HEIRS h' 1 h f I' I . . I Iv.. IS veuc ee or t at 0 11~ ieirs, notwithstand-
PR.~V08T·S

HEIRS. iug his allegation, that his deed of salt' made

no mention of such compromise, answer, or

adruission ; ai.d that the vendor had suffered

him to remain ignorant of them.

The case would be the same, if the plain

tiff~ had purchased land, to which De la

Houssaie or his heirs had suffered a title to

be acquired by prescription. or of which he or

they might have previously disposed by sale,

exchanjre, or donation, This prescription,

these deeds of sale, donation or exchange',

would affect their title.

The vendee's title may not only he affected

by the act of the vendor, anterior to the sale,

but also by posterior our-s. As if, after the

sale and even the recei pt of the price, the

vendor was to sell and deliver the thill~ sold

to the first vendec.-Pothicl' on Obligations, n.

151 ~, 152.

The admission of De Ia Houssaie and his

recognition of Macarty's title to the land

claimed, must necessarily afff'ct the rii?;ht

which the plaintiffs have acquired from his

heirs. The effect of these admissions and re

cozuitiou. can be weakened by proof only.
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that they WP['e made throuzh error' and this We,st'n District.
~ , ?:}fpt 1(;22.

errol' must he ouo of fact.-lJamat. I. I. 18 ~ -.I'~
r: • DAVIS' HEIRS

1. 11. 1.2. tj-!l. II, B-17. Part. 3. 1:3, .J. But 1'8,

lIR"'VOST~~

the error must hp proven by him who alleges HEIR",

it.-:fl22. 3. 1~,. J Hula!. 3.')2; Part, 3. ] -1, 2.

The plaint itf~ ought then to have shown,

that De la Houssair- WaS ill an errol'. when in

lUll he d eclare-d. in rhe most solemn man

ncr, that Mncartj was the true owner of the

land which they !lOW cluim : and ('0 II",e··

queutly, adnittr-d that he. De la Hou-snie,

h.id not ,lii) t itlc- thereto. This the)' did 1I0t at

tempt. Illlleed. how call it be believed. that

if De la HOllssaif' had 11('('11 the owner of the

premises, uJ virtue ofall exchange ill 17B7 amI

l7UB, with l)u~at and Labauve, he could so

fill' torget such au exchange, as to declare that

J.\!1acarty was the owner of them? See the de

position of the chevalier De la Houssaic, 9

JUurtill, 1:W.

The plaintiffs cannot find a new title. ill the

reco~lIiti\'e and confirruative ads of the heirs

of Dugat atilt Labauve, diflerent from allY

that might have been givell lIy De la Houssaie.

T:l"se heirs h,IV(' only confirmed all exchange

which they believed to have existed, and have

VOL. '.:Jf. .%1
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What is contained in a recognitive act, be

yond or differing from the primordial acts,

cannot prod uce any effecL-Civil Code, 310,

art. 315. Potlue« on Ohlt~·atiolls, n. 7,12-7"14.

I'S.

PRE\T()ST'S

HEIRS.

WC"fn Drstrrct, zranted no new rizht to De la Houssaie'..
&1'1. lU22 ~ ~ ~ ~

.....,...~ heirs.
Davrs' HEInS

Bullard, for thr- plaiutiffs.

have shown a title of the

The plaintiffs

hizhest di,rllity
~ h

klJOWIl to our laws, in those from whom they

claim. to the land ill controversy, The 1'(> is

llO evidence ill the record, that the original

grail tees divested themsclve- of title ill their
~ .
life time. Their hr-irs. w ho must have inherit-

cd the land under a mistaken idea, as it turns

out. that their ancestors had exchanged it with

De la Houssie, per», for a tract at the Grosse

Isl«, ratify and confirm that supposed ex('han~e

'with thr- heirs of De la IIoussaie. I say a mis

taken idea. because it al'P('ar~ probable that

the exchange alluded to, ill the act of confir

mation and ratification, was in tact of different

tracts of la lid.
If such were the "1":11 state of the case, it is

evident the heirs of the Dugals and Labauve

were still owners of the laud by inheritance,

and it is important to ivquire what is the ef

fect of the act of coulinnation and recognition
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bet ween them and the heir" of De la Houssaie? W~,st'ltl D
1
:,:; -',iCl.>Jrp. 0 __ •

The defeudauts' counsel contends, that it is """'--./""4Je./
• • •• DAVIS' HEIR'

an act purely rccoguiuve, and being founded "~So
PRJ;.VOS1"!--'

in an error of fact, is null absolutely; that it HI.;IR•.

can neither avail as a sale, because no price

is mentioned; nor as a donation, br-cnuse it is

infcrmal-s-aud he cites Pothier on Obligations,

n. 7t4.

It is true, a titlC' merely recognitive is not

presumed to create a new obligation, or con

vey a new interest. But the intention of the

parties is to 1)(' sought in the whole context of

the act. Hesides recogllising and confirming

the supposed exchange between their ances

tor:'>. they go on ill the following terms :-et se

[out abandon rcciproquemcnt et pour t01y'ours de

tous droits, titres et pretensionsSUI' fa terre c('hallJ!ee.

Now thou, if the primitive title never exist

ed. the heirs, in the lull possession of tbeir

hereditary rights. abandon all their title and

pretensions to the land in question, for and in

consideration of the land at the Grosse isle,

which they acknowlege to have accepted in

exchange-what more can he required to vest

the title of the original grantees in the heirs

of Dc la Houssaie ?

But it. is said, here is an error of fact; the
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~Y~,st'n Dl}~~~I.t. whole is a [J uHi I.v. heca lise the primit ive title,lJept 0 __•

'-""~ re-Ierred to. never exi-ted. I reply. that even
OAVIS' I' ~aHS .

.«. the heirs could not recover back the lnud on
PREVOST'S

HEIRS. di,,('ovcrillg such an "ITOI' of i:tct. with the

SOII'IUIl abandonmcut of their rights awl quit

claim of their tit le looki. II?; t hem ill the face,

They could 1I0t avuil them-elve-s of Hitch an

error ill an act merely I,pcognitivp. and that

the title vests ill the heirs of De la Houssaie

indcpeudeutlv of the pri mi rive title. Neither

call a third p£'rsoll conte-t the title of the

plaintiffs 01) thr- gr'ollml of error. so long as it
remains uuimp-iirr-d.

The he irs of 1)1' la Houssaie, therefore, ac

quirr-d a title to thr- lalill ill controversy. inde

llelldelltlJ of :lIlY supposr-d convey,llice to their

ance-stor : they acquired as p<'rsolls capable

of such acqlll"jtioil. aud not "flpcted by any

acts or decl.u-ntious of their lather, in his life

time, ill relation to the property.

But it is further couteud ed. that to make

out a new tirlr- to the land under the act of

recognition and abandonment. it i~ incumbent

on 11It> plaiuritls to prove what was the con

sidr-ration paid, I had alway" supposed that

such a qup,.,l iou could uri,,(' only lwtwPPIl the

vendor and vendee, aud that as to third per-
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sons. if the act did 1I0t avail as a Hale. it would West'n Disu ict .
•'I,d. I ~;~'2.

as a donation. [jAJart. 69:3. Holmes VR. Patterson. ..P"'~
U,,'n, HEIRS

Can a third person attack a sale 011 the "
Pa> \ .;T·S

ground of lesion. ami collaterally exercise a HEIRS.

ri~hl tor another. which lie mig-ht be preclud-

ed from doing- him-elf by the laps.... of time

or other circum-tunces. These principles

appear to me so manifestly coutrary to the

spirit of 0111' jurisprudouoe, and unsupported

by the authorities cited. so 1;11' as they can

0PPr:1tf' ill this case. that I will not trouble

the court allY longer 011 th .... sllhjPct.

If the positiou i have assumed, and the con

strucriou I give to the contract between the

heirs. he corroct : if the heirs of the original

gralltees transferred to tile h .... ir,,; of De la

Houssaie ali the rights they held at the time:

and it avails as a new title-what possible ef

fect call the declaration of De la Houssaie,

pere, have in the decision of this case upon

the question of title? To make the most of it
possible, it only proves that he did 1I0t con

sider himself as the owner of the land; but

surely it could not prevent his heirs from ever

acquiring the land? It is probable he was not

the owner. What does that prove? That tilt'

heirs of the Dugats and Labauve were still
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We,st'n District, owners of the land by inheritance-and the
:,ept.1SZ;l

'-"'~ question returns-s-Have they parted with their
DAVIS' H ElRS ., h

IS title and pretensions to those under whom t e
I)R h VObT's

HEIRS. plaintiff's hold?

Rut it is strongly urged by the adverse

counsel, that the plaiutills are barred by the

prescription of 20 years. In order to avoid

the necessity of iroviug, in this case, the une

quivocal possession, by metes and bounds and

enclosures, inch by inch. which this court has

declared to be IH'ceSsary, in orderto sustain

the plea of:30 years prescription without title,

in the case of Prerost's heirs \'5. Singleton &
Johnson; 9 .;lJartill, 129. the learned counsel en

deavours to make a distinction between a limi

tation oj actions, where the exception is made

libermuli caus/i, and the plea of prescri ption as

a mode of acquiring title to the thing- in con

troversy. It is contended that. by remaining

silent during :W years, or since the date of

their grants to the iuception of this suit, the

plaintiffs have lost their rig-ht to sue any body

who may happen to be lIpon the land; or, in

other words, have forfeited the grants. This

distinction, to the extent contended for, it ap

pears to me, cannot be sustained. That the

pffeet ofthe plea of prescription may be either
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to release or liberate the party from the per- West'nDistrict,
,~eflt, 1322,

forrnance of an obligation, or to givp him a '-""'~

1' ·1 'I h h' 'l I' 'ff . DAVIS' .IEIRSva iu tit e to t e t lIlg agalllst the p ainti , IS rs,

f I dmi d B h' diff ,PREVOST'Sree y a mrtted. ut t IS I erence exists HIlIRS,

only in the effects which result in different

cases. In the one. the party may he said to

have acquired an exemption from the per

formance of a pre-existing obligation-s-in the

other, a right to the thing. Something more

must be shown ill such a case. as the one be-

fore the court. The parties must have been

in such a situation. towards each other, as to

render it possi ble to prosecute the right-

contra non oalentem. (l!!'ere, non currit prcescriptio,

While the land, for example in this case. was

not in possession of the defendants, how could

a suit have been instituted ? Against whom?

If there was no adverse possession. the civil

possession of the plaintiff". under their grants,

rendered it idle to be assf'l'ting their rights

against the whole world by perpetual claim.

No man can be required to assert a right

which is not disputed. There must be ad-

verse pretensions between the parties during

the whole time, limited to sue. whether the

prescription be pleaded liberandi or acouircndi

('(/'usa. Prescription can only run from the
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West'n Di,trict. time at which the rizh! of action accrued. by
Sept,IU'N. I"'l

""'" ---.. tIl(' supposed invasion of an existin~ ri~ht.

lhvr,' HEIRS Th I' . I f [R f' d1'.' e aut iority cite« rom the oman ,-,,0 C

PR~:VOST 5 •
HEIRs. does not appear to me to support a different

pruciplc, aud inder-d it seems to result from

thr- ypry dcfiuirion of all action, that it cauuot

be prescribed (ill it artnchos.

If wr- test the plea of the defendants, by

these principles, which appear to me to be

sound, what arc the facts ill the C<UH' ill sup

port of it? TIlt' Dugat- and Labauve bad

til If's in good form, each for twe-nty arpeuts

frollt on the east side of tile bayou Ti~che, at

the place called Chicot uoir. dated 1777.

About 1781, Macarty made a small establish

ment 011 the /l'C,11 side of the bayou. in the

ncizhbourhood. but not 011 the land covered

by the plaintiffs' title, under which they

were still to be considorod ;1i:l possessed ci

villy from their date. Hence, there was 110

infringement of the righti:l of the grantees-no

disturbance of their possession, and no ac

tion accrued to them agailli:lt Macarty. The

establishment remained five or six yeilrs, and

was finally abandoned. There is 110 evidence

of his claiming any title to the land at that

time. Was the civil possession of the gran·
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•

tees interrupted by these acts of Macarty on West'n District. '
, Sept. 1822.

the other Hide of the Bayou? Nothing more ~
. h d f hi "II l' I DAVI.' HEIRS
IS ear 0 IS pretensions 11 1810, at WIllC 1 l'S.

. P , I" d PREVO.T'"time revest took possessIOn, c aumng un er Ht'JR~.

Macarty.

Although the defendants and appellees

give to tbeir plea of prescription, the modest

name of a limitation of the action of revindication,

al'qffet de liberer,-from what does it liberate

them, if it sbould prevail? From the obliga

tion of surrendering the land to the appel

lants? If so, what is the difference between

it and the plea of prescription in any other

case, in whicb tbe title to a particular thing is

in dispute between the parties? If the plea

be sustained, the defendants will remain in

possession of the land, and the judgment of

this court will be their title. Or, will the

court, under such a plea, declare that tbe land

has reverted to the domain? If the former, it

turns out at last to be a case of ordinary pre-

scription; and the court cannot arrive at the

latter conclusion, until it is shown that the

laws of the country create a forfeiture of

grants of land, if the grantees cease corpo-

really to possess and occupy the land for the

VOL. xu. 60
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West'nDistrict. space of thirty years or that it amounts to a
Sept. 1822. '

~ surrender of the grant.
DAVIS' HEIRS I I' k ' h h h' 1 f

I'S. t lUI It apparent ten, t at t IS P ea 0
PREVOST'S

HEIRS. prescription cannot be disting-uished from that

contended for by the same party, in the case

of Prevost's heirs vs. Singleton and Johnston.

That the opinion of the court will be the same,

in both cases. It is most manifest, from the

evidence in both cases, that Lessassier, and

those claiming under him, have not possessed

an inch of the laud in controversy, for thirty

consecutive years.

But the appellees catch at the ten years

prescription, under the recognitive title be

tween the widow of Lessassier and Macarty.

Admitting that act to be a sufficient basis of

• the ten years prescription; that alone is not

sufficient; there must be an adverse posses

sion under it for ten years, which is not sup

ported by the evidence. All the doctrine on

this subject is so familiar to the court, that I
should think it an idle waste of time to trou

ble them any longer on the subject.

PORTER, J. declining to aid in the decision of this case, as he had

been of counsel in it, and there being some difference of opinion be

tween the other judges, no judgment was given at tlns term.

'*.* There was Dot any case determined, in the months of October

flY N"Vem"f.
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EASTERN DISTRICT, DECEMBER TERM, 1822.

-
EV.IlNS 0/ .lJL. VS. GR.IlY o/.IlL.

East'n Distrlct.
Der.1822.
\ ••l~"v",",

EVANS &AL.
vs.

GRAY & AL.

ApPEAL from the court of the first district. An affidavit fot
a commission to
take testimony,

PORTER J. delivered the opinion of thE's!JOuld be posi-
, trve, anrl name

court. This action was commenced by at- the wi,tIlesses. ,But If the SUIt

tachment on the 20th day of March last, and ~:n~Yan~:~:c:=

on the 28th of the same month all attor-ney gent swears, it
, WIlJ suffice that

Was appointed to represent the absent debtor. he, «xpress his
belief that the

Sixty days were allowed to put in an answer. ~:S~i::;;:~ed.cao.

and before the delay expired it was filed. On The law loci, , contractus go-

the 4th ofJune an agent of defendants made af- verns it, as to ita, na turc aon va-

fidavit that by a commission directed to Pitts hdiry ; that loci
, fori governs the

burgh, Pennsylvania, and places within the r;';ee::." though
state of Ohio he expected and had every rea- On a. contract., made In a coun-

son to believe. he could prove the several mat- ~rhYc goVerned
1

b>.
I commnn a"
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Easr'n Dist~ict. ters of defence on which the defendants re-
Dec. 1322. '
~ lied.

EVANS & AL. T h di . iud f d 1 . .
l'S. e istrict JUC ge re lise t ie comrmssron,

GRAY & AL.
on the ground that the proof of such facts, as

the defendant I' .
can there be re- were al eged In the answer, formed no de-
Iieved by suit fi I' f . . d h
only; he mOlY ence to t ie claim 0 the peuuoner , an t e
here by plea. • f h hei dmi d b hexecution 0 t e note elllg a mitte y t e

pleadings, he gave judgment against the de
fendants-from which decision they have ap

pealed.

Another ground has been relied on in argu
ment-namely : that the affidavit is not suffi

ciently positive, and does not disclose the

names of the witnesses by whom the facts were

expected to be proved. We shall first dispose
of this objection.

It has been admitted, that there is not any
rule in the district court on this subject. We
must, therefore, resort to the general prinei

ples of law, that govern cases of this kind :

As an application for a commission, to take
testimony in another state, must almost neces

sarily compel a postponement of the trial. we
think the affidavit, on which it is demanded,

should be as specific as that which is required

to grant a continuance; otherwise, a party
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seeking delay, could obtain indirectly what he East'n District.
- Dec, 1822.

could not succeed in directly. ·Were this then ~--."J

d· h f h . h d EVANS & AT.,an or mary case, were one 0 t e parties a 1'&.

h f obtai . . GRAY & AT•.sworn to t e necessity 0 obtaining testimony

abroad, we should be inclined to think the

oath defective, in not positively stating that

such testimony existed, and the names of the

witnesses who were to establish it; as a com-

mission to seek for testimony (unless in cases

particularly circumstanced) is never granted.

The question then is, was this a case so circum-
stanced? We think so, and that it offers strong

reasons for taking it out of the general rule. It
has been commenced by attachment-the de-

fendants are citizens ofanother state, and their

defence must be conducted through agents,

whose knowlege cannot be exact and positive

on matters disclosed to them by their principal.
To require, therefore, an affidavit, as if made by

the party living within our jurisdiction, might
amount to a denial of justice. The plaintiffs,

who are citizens of Pennsylvania, cannot com-

plain of this course; if they have selected a

tribunal remote from the place where the

original contract was entered into, they must
take the consequence of waiting until that tri-

bunal can bring the testimony from a distance.
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East'n District. They must bear with those delays that have
Dec. Ill22.

~ been the result of their own choice, and crea-
EVANS &; AL. h .

"S, ted by t err own act.
GRAY &:AL.

The point on which the district court refu-

sed the application, brings the whole case un

der consideration, in as full a manner as if it

was presented on a general demurrer to the
answer,

The suit is instituted on a promissory note,

made in Lexington, Kentucky; and as the con

tract was entered into ill a country governed

by the common law, it has been conceded

that it must be construed ill relation to that

system ofjurisprudence.

The defence set up is an entire failure of

consideration : that the note was given for a

steam engine, which the plaintiffs bad con

tracted to furnish of a quality equal to allY on
the river. but which was defective in every

respect; that great exertions had been used

to make it answer the pm'pose for which de

fendants bought it, and that after many trials

made, and considerable expense incurred, it
was found wholly inadequate and useless, and

had been laid aside as of 110 value.

To this defence the plaintiffs object-that

according to the common law, it is not the

partial failure, but entire want of considera-
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lion which can be pleaded against an obliza- East'n District.
, l"l Dec. 1822.

tion. given as security of a contract; that if ~
h . I ld i f I h b . EVANS & AL.1 e artie e so IS 0 any va ue, t e tlyer IS I'S.

bli d his acti f d GRAY & AI,.o Ige to resort to IS action 0 warranty. all

cannot obtain relief by a deduction, in the

suit where the purchase money is demanded.

Several authorities have been cited in sup

port of this position, which have been looked

into. On examining them, and other cases, it

is easy to see that the rule is neither clearly,

nor satisfactorily established, in the country

where they were decided; and that they turn

on distinctions that are not very obvious, nor

yet very just. According to these decisions,

if you buy property with warranty, which is
afterwards discovered to be defective, you

cannot plead a breach of the warranty as a de

fence, but are forced to bring a separate ac

tion against the vendor.-l Selwyn's Nisi Prius,

689. 3 Eepinasse'sNisi Prius Cases, 83. 4 ibid.

95.-U: however, the seller knew the defect

to which the thing was subject, you can avail

yourself of his bad faith in the suit where the

price is demanded-2 Taunton's Rep. 3.-Now,

why a breach of positive contract, should not
form as a strong defence, as a breach of faith,

is hard to perceive. Again~ according to the
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East'n District. cases decided, if goods are bought at a certain
Dec. 1822.

~ price, which turn out to be of little or no value,
Ev \NS & AL. d h h . d h . I"s. an t e purc aser IS sue on t e specla con-
GRAY &Af.,.

tract, he must pay the whole sum agreed on,
and is left to seek his redress against the per

son from whom he bought; though. perchance,
he may have become bankrupt the day after
he has recovered judgment. But, if sued on
a quantum meruit, he may show that the objects
purchased, were not worth near so much as

the amount claimed-7 East, 479. I Campbell,

180.-Thus the rights of the defendant are
made to depend, in a great measure, on the
form of action which the plaintiff selects.
These decisions present a strange anomaly

on another point. If the purchaser of proper

ty pays part of the price, as in the case be
fore us, and is afterwards sued for the balance,

he can defend himself by showing there is no
thing due, and that what he has paid is an
equivalent for what he received; but if he

has made no payment before suit is brought,

he must pay the stipulated price, and take his
remedy against the vendor.-7 East, 491, in
note. 1 Selwyn's Nisi Prius, 691. In some of
our sister states we find the rule established,
with such limitations, as would let in the de-
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fence offered herc.-13 Johnson, 302. 15 ibid. East'n District.
Dec. 1822.

230. 14 Massachusetts, 282. In Pennsylvania, ~

h .. h hi h f h EVANS&.AL.were It IS pro a e t e contract or t e en- rs,
GRAY &AL,

gine was entered into, a failure of cousidera-

tion may (under an act of assembly of that

state) be pleaded to an action of this kind.-

I Sergeant and Rawle, 477. III Kentucky, where

the note was executed, such defence appears

admissible,-Delany vs. Vaughan, 3 Bibb. 379.

But this iuvestigatiou is rather a matter of

curiosity in the present case, than necessary

to settle the rights of the parties; for it ap

peal's to the court, that even admitting the

plaintiff:" to have established the rule of law,

for which they contend, a more material ques

tion would still remain open for inquiry;

namely, whether they could avail themselves of

it before our tri buuals, It is a gelleral principle,

that contracts, made in a toreign country, are

governed by the laws of that country in every

thing which relates to expounding them; but

that the manner in which they are .enforced,

the form of proced ure, the mode of trial, and

the nature of relief, must be in pursuance to

the regulations existing in the jurisdiction

where the debtor is sued.-Morris vs. Eves,

11 JUartin, 751. Now, it has been most clearly

VOL. XJI.
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East'n District. shown, that in' countries governed by the
Dec. 1322.

~ common law, a purchaser of property for a
EVANS & AL. I bl iderati I' h' fi d b1'8. va ua e cons} eration, W He IS oun to e
GRAY &AL.

of no value, is 110t without relief; that he is

compensated to the whole extent of the in

jury sustained. This right, then, attaches to

the contract and follows it wherever the par

ties are found. But the plaintiffs contend that,

according to common law, the buyer cannot
use it by way of defence, in an action for the

purchase-money, but must resort to a separate

suit. Conceding this position, it does not fol
low that we are obliged to do justice in the
same manner. The mode of trial, and the

relief extended, must pursue our regulations.

If it became necessary in the investigation of

the rights of suitors in our courts, to obtain

the plaintiffs' answer to interrogatories, we
could direct it at once in the ordinary
action, though where the parties contracted

recourse must be had to a court of equity by

a bill praying for discovery, So if it were re

quisite to decree a specific performance, or

put the plaintiff on conditions, it might be or
dered in a suit at the instance of the defend

ant, although in the place where the engage

ment was entered into, chancery alone could
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(five relief-Mitchellvs Jewel 10 :M~artin 662- East'n District.
b ." Dec. 1822.

Lajarge VS. Mor~an, Dorsey &. Co., II ibid. ~
- • • • EVANS &AL.

530-Dufour vs. [Ielacroix; II ibid. 718. t'8.

GRAY & AI"
It only remains, therefore, to consider if the

defence pleaded can be received according

to the practice established for the adminis

tration of justice in our courts. On this point

there is no difficulty. Our law, which is

fortunately not much embarrassed by rules

merely technical, does not permit a plaintiff

to recover money which the defendant can

the next day turn round and claim from him;

it permits matters which diminish a demand,

as well as those which destroy it, to be plead

ed in defence-Curia Phillipica, Peremptorias,

r 1, § 15, n. 9; Partida, 3, 10, 5; Febrero, p.

2, lib. 3, cap. 1, § 6, nos. 224-226; Le Blanc vs.

Sanglair, ante, 402; Moore's assignee vs. King

Sr al. ibid. 261.

It is therefore ordered, adjudged and de

creed, that the judgment of the district court

be annulled, avoided and reversed; and that

this case be remanded, with directions to the

district judge to permit the defendants to

prove a failure of consideration of the note

on which suit is brought: and it is further 01'-
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"
East'n District. dered adj udgeu and decreed that the appel-Dec. 1822. ,. ,

~.,........., lees pay the costs of this appeal.
EVANS &AL.

rs.
GRAY & AL. Livermore for the plaintiff", Maybin for the

defe udants.

-
B.fJ.RRY vs. LOUISI.fJ.N./l INSUR.fJ.NCE COMP.QNY.

Post, 493.

A cause will
be continued.on ApPEAL from the court of the first district.
account of the
Indl~pobitlOll of
the rnunsel.who Duncan, for the defendants, prayed for a
lntf'lldl'n to ai ~

gue it, although continuance, on the ground that Workman,
the.e be auorh-r .< •

counsel eng,ag. who was employed with him, and had under
ed.

/
12m 4841 taken to argue the case, was prevented by in
47 710

-.-_I disposition from attending.

This was opposed by Livermore. for the

plaintiff. who insisted that the mover, who

was employed by the defendants, was equally

able to defend them, and that the cause

turned on a singlf:' point, a very plain one.

The COURT observed, they could not inquire,

on a motion for a continuance, how plain were

the points on which a cause was to be deter

mined; that, to do so, would consume often as

much time as to try the cause; that when a

counsel was really prevented by indisposition

to attend, the client might suffer great injury

if the canse was pressed in the absence of the
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one of his counsel who had taken OIl himselfEast'n District.
, o«. lU'22.

the la bouring oar. ""'" ____

The cause was continued and ordered to B~:,RY

b LOUIS. INS.
e put at the head of those which were COMPo

to he set down for hearing on. the following
Monday. e>,

-
• THE ST.flTE vs, JUDGE PITOT.

ApPLICATION for a mandamus. An appeal lies
from an order

S uh . ] h h teA d f revoking the ap-ee ers mar e oat t a .I. n re, a ree pniutme nt of an

f I 1· d j I . f N attorney of ab-
w~man 0 CO OUl., cue III t Ie CIty 0 ew- sent h,.L.

Orleans, and G. Autheman, her executor. pro

cured the probate of her will and letters tes

tamentary, and possessed himselfofher estate,

amounting.according to the inventory,to $20nO

99 cents, and the deponent, on the application

of a creditor of the estate, was appointed to

represent the absent heirs, and instituted a

suit to have the will set aside-that the execu-

tor and legatees, whom he had caused to be ci-

ted for this purpose, instead of answering to his

allegations,obtained a rule on him toshowcause

why his appointment should 1I0t be set aside,

on the ground that the deceased had no rela-

tions, and consequently no legal heirs; which
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East'n District, rule was soon after made absolute and he de-
Dec. 18QQ. , '

~ creed to pay costs; but beforethe rendition
THE STATE f I 'J d I fil d . . f

I'S. 0 t ie sal ecree, ie ] e a petition 0 ap-
JUDGE PITOT. I C I d deri I .pea rrom t ie , ecree or ermg t ie execution

of the will; b9,t,the judge refused to allow the
appeal-s-wherenpon the deponent filed his pe

tition of appeal from the decree by which his

appointment was revoked aud he ordered to

pay costs, and the judge refused also to tBow

this second appeal.

On this affidavit, a rule was prayed for and
obtained, 0:: the judge ofthe court ofprobates
of the city and parish of New-Orleans, to show

cause why a mandamus should not issue, direct

ing him to allow the two appeals.

, He accordingly showed [01' cause, that he

appointed the deponent to represent the de

ceased's absent heirs, under the belief that

she might have such heirs; who, as in other
cases, might be found and come and claim the

estate: but that soon after, having more ma

turely considered the will, and been positive

ly informed that the deceased was brought

a great many years ago, when she was a child,
from the coast of Guinea, as asiave-that nei

ther her African name, nor the name of the

tribe to which she belonged, could be ascer-
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tained· and that (admitting what can never East'n DIstrict.
'" Dec. 1&:22.

be expected to be proven) she left relations in ~
• THE STATE

her native country, who still remain there or V8.

• JUDGE PITOT.
have been transported; admitting also, that

there are in this part of Africa,.I.aws recognis-
ing a system of succession, by:which they

might inherit the deceased's estate, it would

be impossible to find or discover them; so
that it could not reasonably be pretended that

there were absent heirs-the respondent, on

motion, revoked the appointment.

That the appointment being thus revoked,

Seghers was without authority or capacity to

appeal.

MARTIN, J. delivered the opmlOn of the

court. The facts detailed in the first part of

the judge's return, may establish the correct

ness of the decisions complained of, and was

the case before us, might induce us to affirm
them. Weare not, however, apprized of the

nature of the information spoken of, and its le

gality and sufficiency are proper subjects of

inquiry 011 the appeal.

If the belief or consciousness of the cor

rectness of ajudgment in the court who pro

nounced it, could justify the judge in refusing

to allow an appeal from it, appeals would very
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East'n District. rarely be allowed· for it is hoped no judge
Dee. IS::!2. ,"

'-""~ ever gives a decision which he does not be-
THE STATE •

'·S. lieve to be COITect.
JUDGE l'ITOT. TI r. I' hi hid d hie al111 avrt, on w IC ne groun e t e

rule, shows alegal appointment, which con-
-«.

Ierred certain-rights 011 the absent heirs, to

wit, the means of standing ill juJgm{'nt~ and

having their rights prosecuted. If facts have

since ber-n shown to the judge of probates,

which authorized him to revoke the appoint

ment and destroy these rights, we cam rot re

fuse our aid to a party who seeks to show that

the judge erred ill receiving the evidence on

which he acted-that this evidence is illegal

or insufficient, and that an illogical couclusion

was drawn therefrom.

'Ve are therefore of opinion, that the rule

be made absolute.

Sc!!h(;/'s~ for the plaintiff, Denis and .JJlazureall
for the defendants.

-
THE ST.IlTE vs, JUDGE EfDV.WLT.

Thp supreme
COlli t ha s no 1l,C

neral control
ling power ovor
other courts.

ApPLlc.n'IOX for a mandamus.

PORTER, J. delivered the opinion of the

court. 'I'his is an application for a rule on



the judge 06:, the fourth district to show East'n District,
e '" D_U~

cause why a mandamus should not issue, com- ~
di t ' d ' h . I f THE STATEman lIIg nm to procee 10 t e tria 0 a cause rs,

di 'h . h f P' C - JVDGE Es-pen mg 10 t e parIs 0 ointe oupee,. NAULT.

wherein certain persons, called Boyer

and Harrington, ar"e 'plaintiffs, and

Charles Morgan and others," are defendants.

It is bottomed on an affidavitofJamesMitchell,

which slates, that the cause already mention-

ed is pending in the court aforesaid-that at

the November term last, it was called in its

order for trial-that it was objected that one

of the defendants being sheriff of the parish,

the suit could not be tried without the pre-

sence of a coroner, and there not being any

coroner within the parish, the judge refused

to order the jury to be called, either by the

sheriff, or some other fit person, and continued

the cause,

Weare clearly of opinion, that we have no

right to direct such a writ; it is therefore un

necessary to put the parties to the trouble h

and expense of having the rule issued and ",

returned, The legislature, it is true, has con

ferred on this court power to order all man

dates necessary for the exercise of its juris;

diction over the inferior tribunals: bnt we do

VOL. XII.
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East'n District. not consider this one where ..that necessity
Dec. 1822. ",<' 'jl, "

~ exists, or which at an affects our appellate
THE t,~.TATE jurisdiction. To support this application, it
JUDGB Es-

NAULT. should have been shown, that when the cause

will be tried below on its merits, the court

will give an erroneous judgment, and one of
the parties will appeal from it. This, of course,
cannot be done, and we therefore should not
interfere with a case, of which we may never

have occasion to take cognisance.
Again,-mandates never issue even from

courts possessing a general controlling juris
diction to inferior tribunals, directing them

what judgment to give. If they did, it is
quite "obvious they would be exercising the

duties which the legislature had devolved on

the court of the first instance. In addition to
this objection, another consequence would
result in the present case, not less illegal;
namely, that if we issued a mandate to the
judge, commanding him to try this cause by

a jury summoned by another person than the
,~,

4: coroner, the appeal which might afterwards
be taken;' 'would, as to this part of the pro

ceedings, be from our own judgment, not from
that of the inferior tribunal.

It has not escaped our attention, that under
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this decisiontl might be urzed that the infe- East'n District.
, M , Dec. 1822.

rior courts may deny the citizen justice by ~
fi . h' If. hi h THE STATEre uslOg to ever try IS cause. ,w IC can- VI.

JUDGE Es-
not be presumed, such an extreme case should NAULT.

arise, the remedy is with another branch ofthe

governmellt. We have no controlling powers

given us over the other courts of the state;

and however beneficial, the exercise of such

authority might be to the public, we cannot

assume it.

On the whole, we see nothing in the case

to justify our interference: the injury is, that

of delay alone; and we have already said

that will not authorize an appeal-II Martin,

268, Fortin vs. Randolph-and consequently

cannot furnish ground for a mandamus to

the court to proceed and try.

The plaintiffs should take nothing by their

motion.

Mitchell, for the applicant.

-
WOOTERS vs, WILKINSON.

ApPEAL from the court of the first district. If there be no
statement of
facts, &c. the

MARTIN, J. delivered the opinion of the judgment may
be affirmedwitk

court. This case comes up without any state..damages.
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East'n District, ment of facts, special verdict.' or bill of. ex
Dec. 1822•
.~ ceptions, the evidence was not recorded,
W~TE~ • d d d

vs. no document was intro uce ; an we are
WILKINSON. bI . h I" f h Iuna e to resist t e app ication 0 t e appe -

lee, that the appeal be affirmed with costs

and damages, for the unjust appeal.

It is therefore ordered, adjudged and de

creed, that the judgment of the district court

be affirmed with costs; and that the plaintiff

and appellant recover damages at the rate of

ten per cent. on the amount of this judgment.

Preston for the plaintiff, Hawkins for the de

fendant.

-
JOHNSON vs. TURNEY & .ilL.

·ApPEAL from the court of the first district.

MARTIN, J. delivered the opinion of the

court, in the same words as in the preceding

case.

Preston for the plaintiff, Davezac for the de

fendants. .'
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BARRYvs. LOUISIANA INSURANCE COMPANY.

ApPEAL from the court of the first district.

..
OF THE STATE OF LOUISIANA.

East'n District.
Dec. 1822•
~

BARRY
t'8.

LOUIs. INS.
COMPo

PORTER, J. delivered the opinion of the
Declarations,

court. This case comes again before us on when they form
a part of the

an appeal taken by the defendants. We have res lfest~ rna!
be gIven III evi-

already twice remanded it on their prayer, 11 de nee.
The apparent

Martin 202 and 630 and they ask us to do 80 or reputed own-
" er is a good wit-

again. The questions, which the record now ness. between
the insurers and

present, grow out of decisions of the judge of insured.

the first instance, refusing to admit certain

witnesses to testify, who were offered by the

appellants.

The first was Carlile Pollock, the notary
who drew the bill of sale of the schooner:

he was presented to prove certain declara

tions of Brown the captain, in order to show

that he, and not Nicholson, was the owner.
The second was Nicholson, the purchaser

mentioned in the bill of sale. He was offered

to prove, that the true intent and purpose of

the bill of sale, by which he acquired the ves

sel, was to secure him as endorser of a pro

missory note; and that Brown, who sailed as

captain, and was stated to be such in the po

licy of insurance, was in fact the true owner.
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East'n District.
Dec. 11122.
~

BARRY
va.

LOll 18. INS.
COMPo

CASES IN THE SUPREME COURT

I. We think the district j~,ge~~not err in
rejecting the proof offered of'<Bro~n,~s decla

rations. There was no privity between him
and the plaintiff. The latter neither claimed

under nor through him; and if his statements

can be given in evidence, it must be on a prin
ciple which would admit those of any other
stranger.

But it appears to the court that there are

solid objections against receiving such proof. .. ,~..
Testimony, when it can be had on oath, is so
much more entitled to consideration, than that
which is given without its sanction; that the

law never permits any other but from necessi

ty-a necessity not founded upon a want of

any other or better proof, in the particular
case, as was contended for by counsel; for

that argument would cut up by the root all
the rules of evidence; but, because the inju-
ry done to society, by rejecting hearsay testi
mony, in cases of pedigree, filiation, ancient

boundaries, &c., would be greater than that
which can result from its admission. In 'the

case now under consideration, the question

whether Brown or Nicholson was owner, does

not certainly come within any of the excep

tions heretofore established, as authorizing a
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deviation fl\9mthe general rule· and if we had West'n District.
,;:j , , Dec. 11l22.

the power to augment them, which we dis- ~

claim, we should hesitate before we added to BAV~~Y

h . I f hi h' f LOUIS. INS.t em a simp e case 0 contract, w IC IS 0 COMPo

recent occurrence, and susceptible of higher

and better proof. That higher and better

proof would have been the testimony of the

person whose statements the appellants offer-

ed to prove by another witness. Brown him-

.';! self could have given the best evidence, of

which the case is susceptible.

Nor does the testimony, here offered, come

within the principle which receives in evi

dence the declarations of the parties when

they form a part of the res gestm. For the wit

ness was not a party to the public act, sought

to be controlled by parol evidence, and the

assertions of any other man in the community

might as well be introduced to prove title in

himself. This opinion is formed on the bill of

exceptions, found in the record, which pre

sents the question alone, whether Brown's de

clarations were evidence. If there were any

particular circumstances which would have

authorized their being proved, it was the duty

of the party excepting, to have stated them.
•

.!lets of 1813, 202, sect. 17. Shewellvs. Stone.
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West'n District. ante, 386. We do not say that an 'assertion .of
Dec. 1822. - ";''; .

.~ right to the property on the par.t~ff~rown,in
BARRY h f N' 1 I . 'h' b

VI. t e presence 0 IC 10 son, mIg t not e
J"OUlR. INs.

C!>MP. taken as an acknowlegment of the person

holding title. It might then perhaps be re
eeived, not because the one asserted his claim,

but because the other acquiesced in it.

II. The question as to the admissibility of

Nicholson, has been already settled by the .
former decisions of the court, and his compe-' 11:

tence is a necessary result of the doctrine con

tained in the opinion delivered when this case
was last before us, 11 .Mm'tin, 630, and that

expressed in Millaudon vs, Louisiana Insurance
Company, ibid 602. As we understand the Law
Merchant, which prevails in this state, insurers
may lawfully take on themselves the risk of

barratry, on the part of the captain and mari

ners; and that if they do so, they have no re

course against the owners, because they are

paid for the responsibility they incur. Hence,

on a question arising between those ~1Vho

freight goods on board a vessel and the insu

rers, the reputed or apparent owner is a good

witness: he stands quite indifferent between

the parties; for whether he establishes the

person who sailed as capta~, to be proprie-
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tor or not, the result to him must be the same. Ea.;;:~. ~~~;~ct.

If the freighters recover, he is not responsible, ~

d h h
. BARRY

as the assurers warrante t at t e captain t'S.
LOUIS. INs.

would not commit barratry. Should, on the COMPo

contrary, the assured fail in their action, be-

cause the master was owner, then he has

clearly no interest whatever in the transaction.

It has been contended, however, that the

definition given by the court of barratry, is an

erroneous one, and that we should adopt that

which prevails on the continent of Europe.

Before entering on the consideration of the

reasons which have been urged to us in sup

port of this position, we think proper to re

mark, that if any law had been produced from

that country whose leg-islatioll, where it has

not been altered by that ofour own, is still the

rule of action in this state, we should readily

adopt, and strictly obey it. None such has

been produced to us; our own researches

have been equally unsuccessful in furnishing

us with any, and we must therefore look else

where for a guide.

To what laws the legislature referred, when

in the Civil Code (260 art. 7) they declared,

that the rules peculiar to commercial transac

tions, were established by the laws relating

VOL. XII.
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East'n Distnct, to commerce, has often been a' subject of in
Dec. 18.022.

'-1"-'-'" quiry and discussion, which as .yet _has not
BARRY • d ' f.'. I' d I' hva. receive a satisfactory exp ananon: an w lIC ,

LOUI~, INS, 'I f h d I' , d I '
. COMPo unti a urt er an more exp icrt ec aration

of their will, is perhaps not susceptible of any.

Courts, however, cannot wait until the law is

made clear; they must decide cases when they

are presented, and in the absence of positive

regulation which eases their labour, and dimi

nishes their responsibility, they must resort to

general principles; and drawing them from

sources which they believe pure and sound,

apply them in such a manlier as will do justice
between the parties, and in cases of this kind

best promote the growth and extension of that

commerce, which enriches our country and

adorns it.

In commercial questions there is less diffi

culty in deciding, in the absence of statutory
provisions, than any other which are presented.

The lex mercatoria is nothing more than the

usages and customs of trade, which .the

courts of justice ill different countries have,

from time to time, applied to cases before

them, and which, in some states, have been

reduced into codes and promulgated by le

gislative authority. The justly celebrated
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Ordinance of marine of Louis XIV we are in- East'n District., ., Dec. 1822.

formed by the commentators on it, was drawn

from the usages and customs previously exist

ing in Europe. Valin, vol. 1, 6 pref Emerigon,

v. I, pref 15. The consulate del mare was nothing

more than a collection of the usages prevail

ing at the time it was compiled. Consulat de la

rner,par Bourcher, vol. 1, ,15; and Blackstone tells

us, that the affairs of commerce are regulated

by the law merchant, which all nations take

notice of, ] Comm., 27:3. For the decision of

this case, then, it is only necessary to ascer

tain, what is the law merchant of this state on

the subject before us; and we are of opinion

that, from the close and intimate connexion

which exists between this port and those of

the other cities in the union. from the circum

stance that nearly all the vessels by which

the trade of this place is carried on, belong

to our sister states; and that the contract of

assurance is principally entered into by their

owners or their freighters, (purchasers of our

produce, who .are most generally from other

parts of the union,) that the contract of as

surance is understood here as it is in the

other maritime cities of the United States.

If there is error in this view of the subject, the

~

BARRY
va.

LOUIS INS.
CO~IP.
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East'u District. remedy must be sought with those in whom
Dec 1822-

~ the coustitution has vested legislative au-
BA,~~Y thority. But it is not the first time that this

LOUIs. INS.
COMPo tribunal has recognised the law merchant

which prevails here, and given force to it.

Balcer VB. Montgomery Sf also 4. Martin, 92.

Pouts VB. Duplaulier, 2 Martin, 328. 7 id. 462.

Were we to have recourse to the commer

cial usages of the continent of Europe, we

should have great difficulty indeed, in ascer

taining which to adopt; or whether, in truth,

barratry could be insured against. In France,

previous to the ord inance of Louis the 14 th,

insurers were responsible ipso facto for bar

ratry. By the terms of that law, they were

only made so when the offence was expressly

mentioned in the policy. According .to an or

dinance of Phillip the 2d of Spain.made to re
gulate the commerce of the city of Antwerp,

it is forbidden to insert the clause of warranty

of good conduct in captain and mariners, un

der the penalty of nullity. The same usage
prevails at Rotterdam, and at padiz. While,

on the other hand, we find, that by the or

dinance of Bilboa, barratry of the master and

crew may be insured against. Such is also

the custom of Hamburgh and Genoa, with
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the exception, that at the last mentioned East'n District.
Dec 1322.

place, it is limited 'to acts not fraudulent. '>.1' ..___

E · · \. fl' BARRYmerzgon gIves us a tst 0 severa writers V8•

. h . d' I . . . LOUIs. INS.
W 0 entertain irect y opposite OpinIOnS on COMPo

this point, and they seem pretty equal in

number and authority. Amidst such contra-

diction and confusion, which of these systems

is this court to adopt? We think, none

of them; and that the safest rule to follow is,

that which is understood, and acted on,

by the merchants and underwriters in this

and other states of the union. Ernerigon, traite

des assurances, vol. 1, ch. 12, sect. 3, 366. Valin,

Commentaire sur Pordonnance de la marine, vol. 2.

lib. 3. tit. 6, art. 28, des assurances. Ordonan-

sas de Bilboa, cap. 22, n. 19. Febrero addicionado,

1 appendix ad cap. 10, § 5.

If we should even accede to the definition

ofbarratry given by the counsel for the plain

tiff, we do not believe the witness offered was

incompetent, or that he was swearing away

his liability, by proving the captain to be pro

prietor. Emerigon was principally relied 011

in support of this idea, and that passage was

cited, where he states, that the owner of a

ship cannot insure against the acts of the

master; because, by a provision of the civil
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}::ast'n District. law omnia facta maoistri debetprmsta;e qui eum
Dec. 1822 , .5 '

""".~
BARRY

VB,

LOUIS. INs.
COMPo

proposuit, On which we would remark, that

this opinion is in direct opposition to the ex~

press letter of the ordinance, art. 23, which

declares, that insurers are not liable for in

juries resulting from tbe fraud of the captain,
si par fa police ils ne son! charges de fa baraterie

de patron. Valin, in his commentary on this

article, doubts, or rather denies, the applica

tion of these expressions just cited from the

Roman law, to the contract of assurance, and

makes no exception to the right of the owner,
to be insured, except when he commands the

vessel himself. Ernerz~!!on too, in the subse

quent part of that section, quoted by counsel,

observes, that if the underwriters expressly

mention that they warrant the good conduct

of the captain, they will be responsible. This
red uces the question to an iuq uiry into the

meaning of the words used in the policy; and

we all think, that an engagement to answer

for the bad conduct of an agent, is as strong

as a warranty that his conduct should be good.

'Whichever way we consider the subject,

therefore, whether according to the definition

we give of barratry, or that insisted on by

plaintiff, the witness should have been per

mitted to testify.
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It is therefore ordered adJ'udged and de- East'n Districj.
, Dec 1822.

creed, thatthe judgment be annulled, avoided ~
• BARRY

and reversed, and that this cause be remand- vs.

d c . I . h di h di LOUIS. INS.e lor a new trial, WIt irections to t e IS- COMPo

trict judge not to reject Nicholson as a wit-

ness; and it is further ordered, adjudged ~nd

decreed, that the appellee pay the costs of

this ap peal.

Livermore for the plaintiff, Duncan for the

defendants.

-
FLECKNER vs. NELDER.

ApPEAL from the court of the first district. It ls sufficient
for the validity
of a nllncupa-

PORTER, J. delivered the opinion of the ll~e will, ~llder
puvate signa-

court. The petitioner purchased of the de- tui e, that it be
pa ssed in rhe

feridant a plantation and slaves for $90,000, prpsenreofth~ee
WItnesses res id..

payable at several instalments. Some time iug where the
. n-stu rne nt IS re-

after the sale, he imagined he had discovered ccived, or of
four others.

a defect in the title of his vendor, and he, in

consequence, instituted this action, in which

he averred that he was threatened with a suit

at Jaw, and 'prayed that three of his notes

which he had given in payment, and which

were then deposited in the branch bank of

the United States. should h~ enjoined. awl
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Easr'n District. their circulation prohibited until his right to
Dec.1R2:i!. ' .

~ the property was made secure.
FLECK"'ER hI'

es, The defendant pleaded t e genera issue ,
NELDBR. h . d . hi t: d th I'1, ere was JU gment In IS Javor, an e p am-

tiff appealed.

According to the statements in the petition

it appears, that the appellant is apprehensive

of the claim of the heirs and legatees of Ed

ward Pearce. deceased. To remove all dis

quiet on this head, the appellee has produced

the last will and testament of Pearce, iu which

he has instituted the defendant his universal
heir. On the validity of this instrument de

peuds the right of the parties before us.

It is a nuncupative act, under private signa

ture, executed in the country in the presence

of five witnesses. most of whom were lion-re

sidents of the place where it was made. Thtee

of them swear, that they were present when

the will was executed, and that they do not

think it was possible to procure more witnes

ses. The circumstances which they give as

a reason of thi.s belief, renders the fact quite

probable, and in our opinion fully satisfies the

provisions of the Code, 228-98. which declares

that in the country it is sufficient for the vali

dityof nuncupative acts, under private signa-
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ture, if they are passed ill the presence ofEast'n District.
Dec. 182.2.

three witnesses residing in the place where ~
FLECKNER.

the testament is received, or of four residing t'S.

NELDl~'"

out of it.

The judgment of the district court is there

fore affirmed with costs.

Livingston for the plaintiff, Jl10reall for the de

fendant. -
HORN vs. MONTGOMERY.

ApPEAL from the court of the first district. If the recore.
be filed, on the.

. . . day after the re-
PORTER, J. delivered the opUllon of the turn day, the

.. appeal will he
court. The appeal taken 10 this case has not dismissed.

been prosecuted according to law. It was

made returnable on a day preceding that on

which it has been filed. Tile direction of the

statute is imperative, that the record shall be

returned into this court on the day fixed by

the jUllge of the first instance, 1 JJlartin's Dig.

442-Carpentier vs. Harrod s« )1 JJlartin, ;t34.

It is therefore ordered, adjudged and de

creed, that the appeal be dismissed with

costs.

Hoffman for the plaintiff, Gryrne,~ for the d~·

fendant.
VOL. xu. 64



LAFON'S EXECUTORS vs. RIVIERE.

ApPEAL from the court of the first district.

CASES IN THE SUPREME COURT &,'

Ea;t'n District,
Dee. 1822.
~

LA}'ON'S Ex.
'los.

RIVIERE PORTER, J, delivered the opinion of the

wiJh~e ~~~~i~~ court. This case does not differin any ma-
sed if the re- 'I ' fi C . "CT
~orrl be not terra crrcumstance rom arpenuer VS, riar-

;:~,~r~h~a~~ the rod & at, The act of the legislature, regulating
the manner in which appeals should be

brought up, imperatively directs, that the re

cord must be filed in this court on the return

day, fixed by the judge before whom the cause

is tried, 1 AIartin's Dz:£,', 442. The appellant
has not complied \~ith this direction, and the

appeal must be dismissed. 11 Jllartin, 433.

It is therefore ordered, adjudged and de

creed, that it be dismissed with costs.

Hennen for the plaintiffs, Seghersfor the de
Iendant,
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EASTERN DISTRICT, JANUARY TER¥,.,1823.

-
EVJJ.NS 0/ JJ.L. vs. GRJJ.Y ~ JJ.L. ante, 475.

East'n District.
Jan. 1823.
~

EVANS &AL.
va.

GRAY & AL.

Livermore, on an application for a rehearing. Application

Thi . . b h h b I for a rehearing.
IS action IS roug t to recover tea ance

due on a promissory note, made at Lexington,
in the state of Kentucky, and which became
due on the 12th day of July, 1820. On this

note several payments have been made; the
last, on the 5th day of January, 1821. The
defendants allege, that this note was given in

payment for a steam-engine-that the said

engine was not made according to contract
that they have incurred great expense in their
attempts to make it answer the purpose for
which it was intended, and have finally laid it

aside as useless. There is no allegation of
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'ro this defence, the plaintiffs' object, that,

according to the common law, the purchaser
Ctl~t refuse to pay the price of an article,

wJ'iil~-the contract continues open and not
rescinded-that he must return, within a rea

sonable.time, the thing sold; and that he cart

Bot keep. both the thing and the price. The

plaintiffs also contend, that where a promis
sory note has been given as security of a con
tract, it cannot be avoided by showing a par
tial failure of the consideration. The plain

tiffs' counsel considered these principles so

clearly established at common law, that but

little pains were taken on the argument.
But as it appears to the court, that the rule is
not clearly established, and ~hat the cases.

turn on distinctions which are neither obvious
nor just, he is bound to distrust his own opin

ion, and to investigate the subject more tho
roughly. A careful examination of all the
cases, has fully confirmed his first impression.

The first cas~ is Power vs, Wells, Cowp. 818.

This was an action for money had and re

eeived, brought to recover the sum of 21

East'n District. fraud, -nor do they pretend to have, returned-
Jan. 1823. ,; •

~ the enlne to the plaintiffs, nor to have offered
EvABS & AL. •

va. .-' to return It.
GRAY &.u.
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EVJ1NS <}- st.. vs, GRJIY~' st: ante, 475.

East'n Distrirl,
Jan. 1823.
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EVANS &AL.

Livermore, on an application for a rehearing. Applicatior

'I'hi . . b 1 h b I for a rehearing.
liS action IS roug It to recover tea ance

due on a promissory note, made at Lexington,

in the state of Kentucky, and which became

due on the 12th day of July, 1820. On this

note several payments have been made; the

last, on the 5th day of January, 1821. The

defendants allege, that this note was given in

payment for a steam-engine-that the said

engine was not made according to contract

that they have incurred great expense in their

attempts to make it answer the purpose for

which it was intended, and have finally laid it

aside as useless. There is no allegation of
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Ea~t'll Di~trict. fraud, nor do they pretend to have returned
Jan. 11)23. .

~ the engine to the plaintiffs, nor 10 have offered
EVANS&AL. t itt·". 0 return 1 •
GRAY &.u.

To this defence, the plaintiffs object, that,

according to the common law, the purchaser

cannot refuse to pay the price of an article,

while the contract continues open and not

rescinded-that he must return, within a rea

sonable time, the thing sold; and that he can

110t keep both the thing and the price. The

plaintiffs also contend, that where a promis

sory note has been given as security of a con

tract, it cannot be avoiJed by showing a par

tial failure of the consideration. The plain

tiffs' counsel considered these principles so

clearly established at common law, that but

little pains were taken on the argument.

But as it appears to the court. that the rule is
1I0t clearly established, and that the cases

turn on distiuctions which are (wither obvious

nor just, he is bound to distrust his own opin

1011, and to investigate the subject more tho

roughly. A careful examination of all the

cases, has fully confirmed his first impression.

The first case is Power vs, Wells, (.'owp. 818.

This was an action for money had and re

PPin'fl. brought to recover the SUIll of 21
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pounds the difference paid by the plaintiffEast'n Dismct
, Jan. t};23.

upon the exchange of a mare of his for a ~

h f h d c. d TI h EVANS & AI"orse 0 t f' eren ant. ie orse was war- IS.

'-;RAY k AL
ranted sound. but proved unsound. The de-

fendant refused to take back the horse. The

court of king's bench decided, that the war-

ranty could not be tried in this form of action.

In Weno» vs. Downes, Doug!. 23, it was

again decided. that when the contract con

tinued open, there must be a special action

on the case.

In TotlJers vs, Barrett, 1 T. R. 133, the above

cases were held to be clear law. In this case,

Buller, J. said, that "the distinction between

those cases where the contract is open, and

where it is not so, is this; if the contract be
rescinded, either as in this case, by the ori

gillal terms of the contract, where lIO act re

mains to be done by the defendant himself. or

by a subsequent assent by the defendant, the

plaintiff is entitled to recover back his whole

money; and then an action for money had

and received will lie. But if the contract

continue open, the plaintiff's demand is not

for the whole sum, but for damages on1)'

arising out of that contract:' In another case

cited by Buller, J. he held. that jf the plaintiff
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East'n [listr,ct. would rescind the contract he must do it in a
Jan, U:2J. '

~~ reasonable time.
EVANS s: AL. TI 11.1 'd ] 1'1 L d/'.. iese cases were a uect cc W II e or
{';RAY &:. AT.. ~~fansfleld and Mr. Justicc Buller were on the

bench. They certainly establish this point,

that a purchaser cannot keep the thing, and

recover back the price. If he cannot recover

back the money which he has paid, he can

not retain the price unpaid. For a claim for

damages merely, though arising out. of the

same contract, will, at common law, furnish

110 defence to an action on the contract for

the price. If the contract be not rescinded,

it must be enforced. An action for damages

is founded OIl the contract, and in affirmance

of it; as is also an action for the price.

'Whereas, an action for money had and re

ceived supposes the contract to be rescinded,

as docs also a defence to the payment of the

prIce.

The authority of these cases was fully re

cognised by the court of common pleas, in

the case of Lewis vs, Cosgrave, 2 Taunt. 2

This was an action on a check given for the

price of a horse, sold under a warrauty of

sound ness. Heath, J. who tried the cause,

was of opinion. that as the plaintiff had r('~
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fused to take back the horse, the contract was l~a't'n Di-trrct .
Jan. 18'2:3.

not rescinded; and that the defendant was ""~
EVANS & AL

bound to pay the amount of the check, and rs. .
GRAY & AI.

had his remedy by an action for the deceit.

Afterwards, on a motion for a new trial, the

judge observed, that 011 reviewing the evi-

dence, there was clear proof that the plain-

tiff knew of the unsoundness of the horse,

and the court held, that it was clearly a

fraud, and made the rule absolute. In this

case, it will be observed, that the plaintiff

immediately offered to return the horse.

The distinction, between a simple non-per

lormance and fraud, is certainly very well

founded in the common law. In an action of

covenant, where there are mutual and inde

pendent covenants, the non-performance by

one party is no defence to the other. A co

venant precedent may be pleaded in bar; but

the non-performance by the plaintitf of a mu

tual and independent covenant cannot be

pleaded in bar; and, in this case, the defend

ant is left to his cross action. But fraud in

the plaintiff is a good bar. The rule is, that

fraund vitiates all contracts, and 110 man can

recover in a court of justice, upon a contract

which he has obtained through his fraud : and
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East'n District, any security taken upon such a contract may
Jan. 1823. '
"",,~ in thehands of the party, be avoided. Where

EVANS & AL. •
rs, there IS no fraud, however, and the contract

ORAY & .olL.
is not rescinded, the non-performance by one

party, in case of mutual and distinct cove

nants, is no excuse for the non-performance

of the other. 3 Lev. 41, Cole vs, Hallett; Cowp .

. 56, Howlct vs, Strickland; Dougl. 690, Kingston

vs. Preston. And fraud must always be al

legr-d and proved, and is never presumed.

In Hunt vs, Silk, [j East) LH9, it was again

decided by the court of king's bench, that

where a contract is to be rescinded at all, it

must be rescinded in toto, and the parties put

in statu quo. In that case, Lord Ellenborough

said, that there" was an intermediate occu

pation, or part execution of the agreement,

which was incapable of being rescinded. If
the plaintiff might occupy the premises two

days beyoud the time when the repairs were

to have ber-n done and the lease executed,

and yet rescind the contract, why might he

not rescind it after a twelve-month ou the

same account? The objection cannot be got

rid of: the parties cannot be put in statu guo."
The princi pIes ostahlished in the foregoing

cases are again recoguised in Payne vs. Whale.
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1 East, 274. In Curtis vs. Hannay, 3 Esp. N. P. Ea;~~. ~~~;~Cl.

C. 83, Lord Eldon held, that to enable the ~
• • EVANS &.A.l,.

purchaser of a warranted article to resist the 1'8.

h
GRAY & Al..

payment of the price, he must return t e ar-

ticle immediately upon discovering the de-

fect, and in as ~ood a condition as when sold.

The same was decided by Lawrence J. in Gri-

maldi vs, White, 4 Esp. N. P. C. 95. In this

case the judge said, that a p('rson, having re-

ceived an article under a specific contract,
must either abide by it, or rescind it in toto

by returning the thin~ sold; but he cannot

keep the article received under, such a spe-

cific contract, and for a certain price, and pay

for it at a less price than that charged by the

contract.

The case of King vs. Bostnn, 7 East, 481 n.,

has been referred to by the court as estab

lishing a strange anomaly in the English law.
This case was cited in Bastell vs. Butter, as

having been decided by Lord Kenyon at nisi

prius in 1789. It is certainly impossible to re

concile this case with those decided by Bul

ler, J. at nisi prius, cited also in Basten vs, But

ter, or with the cases here before cited. Sup

posing the case to be correctly reported. it
merely proves, that Lord KenJ/o1/ held fl (.fif-

VOL. XTT.
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~~ast'll District. ferent opinion from Lords Mansfield, Eldon
Jan. 1823.

....,.....,.-.." and Ellenboroueh ; and from the judges Bul-
EVANS&AL. l .1/ h W:~-l'l L TJ h S' J,

1'S. er, s urst, l tes, morence, neat, ir ames
I:RAY & AL. 71.4" ,1: ld ,1 lAd" I h.mans.rc , anu otuers. n It IS OIl Y t e

opinion of Lord Kenyon at nisi prius, and

has less weight than if delivered after an ar
gument at bar. It may be further observed
upon this case, that it is merely a loose note,

taken by a member of the bar, of a cause tried
before a jury in 1789, and first published in

1806. The case is also contrary to Dujfitt VB•

James, cited 7 East, 480, decided by Lord
Kenyon, in 1,788. This was an action to re

cover the amount of a surgeon's bill, and

Lord .Kenyon permitted the defendant to give
evidence of unskilful treatment of him by
the plaintiff; taking the distinction where the
demand was for skill, where the question
might be, whether the plaintiff was entitled

to any thing or nothing, and where the ac

tion was for goods sold and delivered, or for

other certain thing of value, not depending on
skill; and considering the case before him as
a mixed one, where the demand was part for
skill as well as for medicine. Here the learn
edjudge evidently acquiesces in the decisions

of the court of king's bench; and it can hardly



OF THE STATE OF LOUISIANA. 515

he supposed that in the next year he should East'n District.
, " Jan. 1823.

at nisi prius, have decided a cause in direct ~
. . I deci . EVANS &AL.opposition to t lese ecisions. I'S.

Th f B t» E 79 CRA1I:& AI,.e cases 0 asten vs. butter, 7 ast, 4 ,

and of Farnsworth vs, Garrard, 1 Campb. 38,

were of a nature similar to that last cited.

These were actions for work and labour, and

materials found. They are in their nature

essentially different from the contract of sale.

In the contract of sale, if the article be not

according to contract, it may be returned and

the sale rescinded, and the parties put in
statu quo. But where work and labour have

been expended, and materials consumed, or

changed from their original shape, the contract

is executed, or partially so, and the parties

cannot be put in statu quo. And this is with

out any default in the party injured. The

person, therefore, who employs the workmen,

has not the power of doing what justice re

quires of a vendee. He has nothing to return.

He has not the power of restoring things to

their original situation; and, therefore, it is

not required of him. It is immaterial, then,

to the merits of this question to inquire,

whether there be a difference, in an action for

work and labour, between the defence to an
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East'n District. action upon a special contract for a certain
Jan. 1323.

~ price, and to an action on a quantum meruit.
EvAlVS & AL. Th b . . b 1- h .,'S. e etter opmlOn seems to e, that t ere IS
ORAY & AL.

a difference; and that, where a certain price

has been sti pulated, the plaintiff is not to be

met with an objection, that the work has been

badly performed. Whereas, on a quantum me

ruit, the plaintiff can recover only what he

reasonably deserves to have; and if, through

his fault, the defendant has derived no benefit,

be can recover nothing. But it will not fol

low from this, that the rights of the defendant
are made to depend, in a great measure, on

the form of action which the plaintiff selects.

'Vhere there is a special contract for a fixed

price, the party must sue 011 the special con

tract, and can recover nothing but the price

agreed on. He can only sue on a quantum

meruit, where there is no fixed price. So, on a

sale of goods, if no price has been agreed

on, the vendor may declare on a quantum vale

bant; but, where there is a contract for a cer
tain price, he can sue for that alone.

In Fisher vs. Samuda, 1 Campb. 193, Lord

Ellenborough held it to be the duty of the pur

chaser of any commodity, immediately on dis

covering that it was not according to order,
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and unfit for the purpose for which it was in- East'n District.
Jan. 1323.

tended, to return it to the vendor, or give him ....,...~
EVANS &AL.

notice to take it back. In that case, the plain- rs,
GRAY &AL.

tiff knew in July, that the beer was unfit to

be exported; yet did not intimate this to the

defendants before December. Under these

circumstances, said Lord Ellenborough, the

plaintiff must be considered as assenting to

its being of good quality.

The plaintiffs rely upon these cases as es

tablishing a principle which excludes this

defeuce : and they believe, that if any rule

be clearly and certainly established in the

common law, that, for which they contelid,

is so established. If this be true, the parties
to this suit have nothing to do with the rea

sonableness or equity of the rule. Their con

tract has been made in a country governed by

the common law, and with reference to that

law, and must be controlled by it. But is it
possible, that this is merely a technical rule,

and not founded in substantial justice? Can

a purchaser be permitted, in justice, to retain

the thing sold, and to refuse to pay for it? If

the seller has not properly performed his part

of the contract, whereby the purchaser is in

jured, there will be a claim for damages. But
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East'n District. danuures cannot be set on: By the laws of this
Jan, 1823. b :u '
~ state, derived from Roman law, the price of

EVANS & AL.
rs, an article may, in certain cases, be diminish-

GRAY & AL.
ed, provided an action {or that purpose be
brought within a year. But the action quanti

minoris is unknown to the common law. Ac

cording to that law, where an article has been
sold under a special contract for a fixed price,

that price must be paid, or nothing, and the
sale rescinded; and no court, either of law

or equity, has power to change the terms of
the contract, or substitute a new one for that
which the parties have made.

It is now nearly three years since this note

became due, and two years since the last

payment. During all this time, the defend
ants have kept the engine, of whose defects
they complain, They have given no notice
to the plaintiffs of its deficiencies, nor have

they offered to return it. During one year,

by their own showing, they have used it; and

if, as is alleged, they have since laid it aside
as useless, the use may have been lost to
them, but has been equally lost to the plain

tiffs. The engine may not have been sufficient

for the defendants' boat, and yet it might have

been worth the full purchase money to the
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Plaintiffs. If. when the alleged defect was East'n District.
, Jan. ]lJ23.

first discovered, it had been returned, the ~
. h h b . d d . I EVANS & AL.contract mig t ave cen rescm e , WIt lout ra.

d
. GRAY & AI..

amage to either party; but now, as observed

by Lord EI13nborough in Fisher vs, Samuda,
there has been a part execution; the par-

ties cannot be put in statu quo. In that case,
the judge considered the conduct of the

plaintiff as amounting to an acquiescence in

the performance of the contract on the part

of the defendants. Certainly the facts, ad-
mitted by the defendants in this cause. pre-

sent a much stronger case of acquiescence.

The other point made by the plaintiffs,

turns upon the security. It is admitted, that

between the original parties, the considera

tion may be inquired into; and that. if it should

appear the note was given without considera

tion, or upon an illegal consideration, or upon
a consideration which has wholly fc'liled-it

will be a good defence. The consideration

may consist in either an advantage to the

drawer, or a loss to the payee. In this case,

the failure of consideration has been only par

tial, according to the case made by the an
swer and affidavit. It could only become to

tal. by restoring the engme and rescinding
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East'n District. the contract. The' defendants have had some
Jan. 1823.

""'~ use of it; and although it may have been laid
EVANs&AL"d f fi h h 0 • ht

I'S. aSI e, as 0 no urt er use to t em, It mIg
GRAY & AL. h f I hi' °ffi ifave been 0 va ue to t e p ainu 8, I return-

ed in due time. Will then a partial failure of

consideration, be a defence to an action on

the note?
Morgan vs. Richardson, 1 Campb. 10 n. was an

action against the acceptor of a bill of ex

change at the suit of the drawer, the bill being

payable to his own order. The defence was,

that the bill had been accepted for the price
of some hams bought by the defendant from

the plaintiffs, to be sent -to the East Indies;

and that the hams had turned out so very bad,

that they were almost quite unmarketable.

Lord Ellenborough held, that although where

the consideration of a bill failed entirely, this
will be a sufficient defence to an action upon
it by the original party. it is no defence to

such action, that the consideration fails par

tially; but that. under such circumstances, the

gi~'er of the bill must take his remedy by an
action against the person to whom it is given.

In Fleming vs. Simpson, 1 Campb. 40 n.; he deci
ded the' same point; and also, in Tye vs.

Gwynne, 2 Campb. 346. In the case of Green-
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leaf." vs, Cook 2 Wheaton 13 the supreme Enst'uDistricl.
, , " h~l~

court of the United States also decided, that ~
ial fail f 'd ' , d c. EVANS & AI.•a partia rat ure 0 consi eration IS no erence N.

. . I h' GRAY & AI..to an action on a promIssory note. n This

case, eh. J. Marshall says, "without deciding

whether, after receiving a deed, the defend

ant could avail himself of even a total failure

of consideration, the court is of opinion, that

to make it a good defence, in any case, the

failure must be total. TIl<' prior mortgage of

the premises, and the decree of foreclosure,

do IIOt produce a total failure of considera

tion. The equity of redemption may be worth

something: this court cannot say how much;

nor is the inquiry a proper one in a court of

law, in an action on the note. If the defend

ant be entitled to any relief, it is not in this

action."

It is said that the rules of the common law

have been modified, 01' limited, by decisions

ofsome of the state courts in the United States,

in such manner as to let in the defence here

made by the defendants. So far as these deci

sions are supported by legal arguments, the)"

are entitled to respect; but they have no par

ticular authority out of the states where they

were decided. In the case of Steigleman VB.

VOL. XU. 66
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East'n Dismct, Jell1'ies 1 Searut. c, Rawle 477 the supreme
Jan. 1823. W " e : q' , ,

~ court of Pennsylvania admit that, by the com-
EVANS & AS,. •

va. mon law, such a defence, as IS here made,
GJl.A\: & AL. Id b . d b h II ." cou not e supporte ; ut t ey a ow It un-

der a statute of that state. Certainly, this

statute can have no authority in Kentucky,
where this note was drawn; and there is no
thing in this record to justify the conclusion,

that-the contract for the steam engine was
made in Pennsylvania. It is true, that three
ofthe plaintiffs reside in Pennsylvania; but
the contract, on which they sue, was made in
Kentucky, and with reference to the laws of
that state. If an act of assembly of Pennsyl

vanj.f allows unliquidated damages to be set

Qffto an action, it does not follow .. that the
same can be done in Kentucky, where this eon
tract was made; nor in Louisiana, where the
suit is brought.

The strongest case cited, on the part of the
defendants, is that of Taft VB. the inhabitants of

Montague, 14 Mass. Rep. 282.-That case is,

however, very distinguishable from this. That

was on a contract for building a bridge in a
particular .. manner, and for a certain price.
The work was done unfaithfully, and the

bridge was carried away by a freshet. The·
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court held, that the plaintiff could not recover. East'n District.
Jan. 1823.

In delivering the opinion of the court, the ~
. d di . h h fi h f E Ev ANi & AT..JU ge istmguts es t e case rom t at 0 ve- VB•

. h GRAY & AT..
rett VS. Gray, 1 Mass. Rep. 101, whic was on

a contract of sale, where the goods had been
accepted; whereas in this case there had been

no acceptance. Everett vs. Gray, was an ac-
tion brought to recover the price of 98 gun-

locks. Defence, that they were worth nothing.

Held, that as the defendant had accepted and
retained the locks, he could not make t'this

defence.

The two cases cited from the New- York

Reports, Beecker vs. Vrooman, 13 John. 302, and

Sill vs. Rood, 15 John. 230, were both cases of
fraud. The first was an action on the COIl!"

traat-tfie second on two promissory notes.
In the last case, the evidence offered was, that

the notes were given in payment for a shear
ing machine, sold by the plaintiff to the de
fendant; that the plaintiff made certain re

presentations with respect to the usefulness of

the machine, which w;~e utterly false and that
known to him at the time, and that the ma
chine,was, in fact, vworth nothing and totally
useless. The court held, that the evidence

ottght to have been received, and said, that
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East'n District. "if the notes in question were procured upon
Jan. 1823.

~ such fraudulent representations, they were
EVANS & AL. I 'd d . h iderati d

t'S. utter y VOl an WIt out consi eration, an
(fRAY & AL.

there never was any cause of action," This,

then, was not a case of partial failure of con

sideration, but of an original want of consi

deration, the notes having been fraudulently

obtained.

The case of Delany vs, Vauflhan, 3 Bibb.

379, decided by the court of appeals in Ken

tucky, was also a case of fraud. It was an ac

tion on a contract, to recover the price of a
slave-and the defence was, fraud in the sel

ler. The court say, expressly, that" to autho

rizea verdict ill favour of the defendant. it

was indispensable for him to establisb a fraud,
attendant with such circumstances lis weuld

make void the contract." This is, therefore,
an authority for the plaintiffs ill this cause, and

not against them. In another case, reported

in the same book. Wallacevs, Barlow's adminis

trators, 3 Bibb, 168, the same cou rt held, in an

action of covena.nt, that' a plea going to part
of the consideration only, was bad,

. These are all the common law cases ",hich

have been cited. None of them go the' length

of admitting this defence; for even King vii.
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Boston was an action on the contract and not East'n District.
, '.fan. IH'23.

on a bill or note; and it may be safely affirm- ~
d h . f h . EVANS&AL.e ,t at In a court 0 common law, t e PVI- IS.

GRAY &.AL.
dence here offered has never been admitted

as a defence to an action such as this.

On the argument of this cause, it was con

ceded, that it must be determined according

to the principles of the common law-such

was the impression of the counsel for both

parties , and no intimation to the contrary

fell from the court. Undoubtedly, the rights

of the parties arising out of their contract, the

merits of the question, must be determined

according to the laws of the country where

the contract was made. Whether this con

tract be open or rescinded, must be ascer

tained by a reference to those laws; and we

must look to the same laws to decide, whether

either party may now, and under what cir

cumstances, rescind the contract-whether

the matter set forth in the defendants' answer,

the non-performance by the plaintiffs, gives

to the defendants any 'claim UpOll the plain

tiffs; and whether that claim be for a certain

sum, or for uncertain damages, must also be

determined secundum legem locicontractus. The

form of action, the nature of process, and the
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Easfn District. rules of pleading, will be directed by the lex
Jan. 1823.

~ fori. In this case, the common law shows the
EVANS & AL. • ~.

rs, claim of the defendants to be lor uncertam
GaAY & AL. d d 'f. h I f Loui .amages; an I, by t e aws 0 ouisrana, un-

certain damages could be pleaded, by way of

compensation, it might be done in this case.

But the law only admits of compensation be

tween debts equally liquidated, and not be

tween a certain debt and uncertain damages.

Ciril Code, 298, art. 191. And there is no dis

tinction, in favour of the case, where the claim

for damages arises out of the same transaction

as the certain debt. Can there be a doubt,

that this is an attempt to set-off unliquidated

damages? The contract was origiually good;

.it was made upon a sufficient consideration;

has not been rescinded : and the ~fen'fmts

.caunot be allowed, at this time, to rescind it.

They charge the plaintiffs with an imperfect

performance of the contract, which was the

consideration of this note; and. if the facts

stated be true, they hare a claim for damages ;
• :1i

but neither by the common law nor by the

civil law, can these damages be set-off. In

the case of Winchester~.Hacleley, 2 .9ranch,
~J42, the supreme court of the United States

decided. that the defendant could not set-oR'a



If'

OF THE STATE OF LOUISIANA. 527

claim for bad debts, made by the misconduct East'n District.
Jan. 1823.

of the plaintiff in selling the defendant's goods ~
co 1 I' iff havi d EVANS & AL.as factor, t ie p ainu not avmg guarantee 1'8.

h d b
bei f oni L h rni GRAY & A.J..t ose e ts; emg 0 OpInIOn, tuat sue mIS-

conduct was propel' to be inquired into in a
.suit for that purpose-and in that case the set-

off arose out of the same transaction as the

suit.
The cases cited from 10 Jl'Iartin, 662, 11 id.

530, 721 Sr 751, are not denied. They relate

to the process or form of proceeding, Whe

ther a suit can be commenced by attachment,

or by holding the defendant to bail, must be

determined by the laws of the state where the

action is brought. So interrogatories may be

put to a party here, though it could only be

done-in other states, by filing a bill in chance

ry for a discovery. It is not pretended, that,
in a suit brought here, upon a contract made

in a common law state, the distinctions, be

tween the jurisdiction of a court of common

law and a court of chancery, are to be observ

ed. If, in this case, the;'defendants could have

been relieved in chancery in Kentucky, either

by enjoining the judgment of the court of law,

or in any other shape, they may be relieved

here. That is, if they could have been re-
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Easl n District. lieved azainst this suit. But the circumstance
Jan. 11ll!3. ~

..,...~ of their having; a separate right of action
EVA'S&,\,L. , he nlai iff 'II h h

,'So agaltlst t e p amu s, WI not ave t e same
GRAY & AL,

effect-unless this proposition can be esta-

blished, that if A sues B here, upon a note

made in Kentucky, in consideration of the

sale of 100 hogsheads of tobacco, B can de
fend himselfagainst this suit, by showing, that

in a distinct contract, made at another time,

for the sale of a steam-boat, he has sustained

damage through the default of A.
The cases of .Moore's .lJssignee vs, King &

al. ante, 262, and of Le Blanc vs. Sanglair

8r al., ante, 402, were upon contracts made

in this state, and turn upon principles pe

culiar to the civil law. The object of the

redhibitory action is to rescind the sale, on

account of some defect in the thing sold, and

to recover back the price. The object of the

action quanti minoris is to obtain a diminution

of the price, the purchaser retaining the arti

cle. CiL·it Code, 356, art. 65, 66, 68, 70.

Either of these actions must be brought within

six months from the time the defect has been

discovered, and, at all events, within a year

from the time of sale. The equity of these

actions may be used as a defence to an ac-
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tion for the price· and upon this: principle East'n District.. , • • Jan. 1823.

the two last mentioned cases were decided. .....,... "'"
• EVANS &. AL.

The defence was to the payment of the prrce : ta.
GRAY & AL.

and. ill the first action, a diminution was al-
lowed, and. in the second, a total rescission

of the sale. Neither of these actions are

known to the common law. When there is a

breach of contract, the vendor can only re-

scind the sale, by returning the article; but he

can, in no case, as has been shown, retain the

thing, and rf'fu!<e to pay dIP price, or any part
thereof The defence, in the two cases i;n 12

Martin, did not turn UpOIl matter of form. hut

UpOft the nafore of the contract, as regulated

by Ol1"~ws. In one case. it was a defence

to the whole action. showing a right to. rescind

the sale and a total failure of consideration.

In the other case, '1towillg a right to reduce

the a:~t of the price sued for. In neither

~, was it an attempt to set off damages.-'

Suppose, that either of these actions had been

brought after the expiration of a year; could

the defence have been sustained?

To provf' that this defence maY'be made, .
these authorities have been cited; Partida, 3,

tit.' 1O,1o'-fir':fJ!i-' Phil. p. I, § J5; and Febrero,r
2, lib. 3,-t. l".~·~ It; 224-226. 'The fifth law of

VOL. XII. 67
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East'n District. the title of.the Partidas mentioned, must have
Jan. 1823. ,-

~ been quoted by mistake for the fourth; for,
F.VA.N,~s.& AL. certainly, the fifth law has no bearing on this
GlMY & AL.

case.- The fourth law of the tenth title of the
third Partida, is the foundation of the doctrine,

~'t quoted from the Curia Phillippica and Febrero.

It is this Fart of the Spanish law which gives
to the defendant the right of reconvention,
which Febrero defines as follows: La recon

vencion es seeusula convencion, mutua petition, 6

nueva demanda quc el reo pone al actor en vista de

la que iste ie puso, p. 2, 1. 3. c. 1. § 6. n. 223. In

the same number Febrero says, pero no se per

mite al reo excomulgado que reconURt1ga al .~tor,

pues aunque puede comparecer en juicio po.ra ex

cepcionar y defenderse, nopuede para intentar aeeion,

qual es la reconuencion. It s~ems, then, that this
right is not in nature of an~exception, or a de
fence, but of a cross action. Such-seems ,to
be-she law. Partida, 3,2, 32. Partida, 3,.1.

4. 'Juan de Hevia also says, that the plaiptiff
has nine days to make exceptions to this cross
action. Cur. Phil. p. 1. § 15. n. 10, ll. This
shows it to be an action; for peremptory ex
ceptions are made to actions, and not to ex
ceptions. The fact, is, that ~_.,a right,

which the ~panish,law gave .defendant, , 'J
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to bring a cross action against the plaintiff, East'n District.
Jan. 1823.

before the judge who held cognizance of the ~
. .' h EVANS & AL.

principal cause, and to whose competency t e VB.

laintiff d h' h . GRAY & AL.P ainti coul not except; w IC cross action
was to proceed pari passu with the principal
case; and both were to be determined at the. ,~

same time, either by one judgment, or by se
parate judgments, as the case might require.
The cross action might arise out of any other

transaction, than that which was the cause of

the original suit; it might be, either for a spe
cific debt, or for uncertain damages; and, in

the cross action, a larger sum might be re
covered, than in the principal action. Febrero,
2, t: 3;c. I, § 6, n. 225, 226, 243.

Supposing this to be an action, the law re

quires that it be pr~sented to the court by pe-
I tition, and that the plaintiffs be cited to an.

swer it. (Neither has been done in this case;
and the latter could not be done; because no
citation could be served on the plaintiffs.
Nor is the right of action set forth with that
certainty which the law requires. But, after
all, is this law in force in Louisiatla? The
translators of the Partidas say, that it is not;
and the edbI$ittee, to whom the translation

was referred 'by:the legislature, say the same.
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- ..

CASE~ IN THE SUPRElWE C0URT.
East'n District. If it be a-mode of dischargiuo- a contract. or a

Jan. 1823. ". l"'l

....,.. """.
EV'NS III 'L.

rs.
GRAY &; AL.

(,

defence to an action 0/1 a contract. some provi

sion on the subject would probably have been

found in the CivilCode, provided it was intended

the law should continue in force. If this law had,

been considered by the bench, or the bar, as'

in force, we should have found some trace of it

in the reports. lfit be in force, the act of the

legislature, passed last session, on the subject

of compensation, was wholly unnecessary , for,

by this mode, the defendant might have reco

vered the excess of the debt due to him over

that due to the plaintiff. And as this proceed

ing avoids all difficulty about .unliquidated

damages, it is singular, that recourse should

not have been had to it, if it were believed it
could be done.

[For the opinion of the court in the above cause, see
Post.] -: .

~jo"t.-
JlfOORE ~ .ilL. vs. .IlNGIOLETTE.

The oprmon ApPEAL from the court of the first district.
of the iutei ior ;.(-
court.on a ques-
rion of fact.pre- PORTER, J. delivered the opinion of the
vails 10 the su-
preme courts, court. This appeal is taken fWtm~'la:decision
unless manifest- 'Yfl
Ij erroneous, of the judge of the first insta~' refusing to
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dissolve an attachment which had been pray- East'n District., , Jan. 1ll23.

e~ior Oil the grounds that the facts stated in ~.

th
. . ' MOORE It All, '

e petiuon were untrue. rs. '
,. • ANGIOLETTE.
fhe testimony,' taken III the court below,

to disprove the allegation of an intention to Strong proof
ought to be re-

permauently remove from the state comes up quired, o~ a mo-
, non to dissolve

with the record, and has been perused by us. an attachmen~.

We agree in the conclusion of the district
judge, whose decision, on questions of fact,

always prevails in this court, unless manifest-

ly erroneous. The evidp[!ce certainly renders

the matter doubtful; but the court below

judged soundly in requiring strong proof in-:a

case of this kind : for, a mistake in dissolving,

might cause the plaintiff to lose his debt,

while an error on the other side could pro-

duce no injury, except compelling the defend-
ant to bring an action on the bond, which tile

law has provided for his security, in case the

attachment was illegally taken out.

, It is therefore decreed, that the judgment

of the district court be affirmed with costs.

Smith for the plaintiffs, Seghers for the de

fendant.
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East'n Dislri~t.'" 'l'REPJJ.GNIER'S HEIRS vs, BUTLEEi 0/ AL.
Jan. 1823.

.. ·':i'a.E~R'S A1'PEAL from the court of the first districl.
HEIRS

B VS.& l\'1ATHEws, J. delivered the opinion of the
: 1rTJ.ER AL.

E thin court. In this case the plaintiffs claim titlevery mg III ,

judi~ial . pro- to the land described in their petition, as"
ceedmgs, IS pre-

sumed to have heirs to their father. They state in an amend-
been correctly , ,

lione. ment to the pleadings, that he disappeared iilir
the year 1799, and has not since been heard

.. of. The right of the ancestor to the proper
ty in dispute, "is not contested; as the de
fendants claim by yi~tue of title derived from
~m, through Mad. Trepagnier, the mother of
the plaintiffs, to whom it is alleged to have
been adjudicated by a competent tribunal of
the Spanish government, while in the exercise

of rightful sovereignty and jurisdiction over
tQis country.

The first and most important inquiry, ne
cessarjto a just decision ofthe cause, relates
t6 the conclusiveness of that adjudication, on
the rights of the present contending parties.
~he manner in which it was made, and the
evidenc~ on which the proceeding of the Spa"'"
nish tribunal were founded, do not fully ap
pear, in consequencOof the loss of the"'r(j.;.
cord, which contained that history. To s~p·
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.,

ply these defects, testimonial proof has been East'n District.
. Jan. 1823.

resorted to; and it must be presumed, pro- ~
t dmi d .. I TREPAGNIER'S.perly a mitte ,as no objection seems to lave HEIRS '

been made to its introduction. This proof Bt:'Tr,~'~ & AL •

. establishes the fact of an adjudication of the
property of the father of the plaintiffs to their
mother; and if legally made, by competent
a,Q~hor,ity, certainly transferred it in full title
and dominion to her. But the legality of that
decision cannot here be inquired into, without
violating principles recognised by this court
in the cases of .Ilubry Sr wife vs, Folse S'Wife1
and Dufour vs. Camfranc, which were settle.•~·

;;, -;

after much deliberation, and which we still'
believe to be correct and sound. See 11 Mar
tin, 308 and 608.

As the judgment, by which Mad. Trepag
nier acquired title to the property now in dis
pute, is not open to examination, the evidence
on which it was based, is no more subject t~t

review than the law. Every thing must be pr~'

sumed to have been properly conducted, and
that Trepagnier was, quoad the proceedings
in that case dead in 1799.

'I'he widow, who sold to the defendants,
having acquired the property by the adjudi
eation of the Spanish tribunal, and having re-

•
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:./

"

•

East'n Qistrict·,O'ularly transferred it to tI..Jn, weare of opi-
Jf/.n. 1823. ,~ IJ.. ' .

. .'~ niou, that they hold under a valid titlf'o,tnd .
•'TRJ!;l" GNJER'S h I ° • h . d ~•.h .
. .. ~HEJRS t at t Jere IS lIO error lU t e;Ju gment '4-1 J e

BUTL;~' &AL. district court.",J ,', ~i~,I.

It is therefore ordered, adjudged ai)a\{lr~...

'creed, that said judgm~'nt be affirmed with
costs. }r

: ·,·if;,
Moreau for the plaintiffs, Duncan for tlftJde

fendauts.
. I'

-
DRESSER VS. COX.

An appeal from
the gl ar.t of a
new t,ial(before
final judgment)
is premature.

API'EAL from the court of the first district.

MARTIN, 'J. delivered the opinion. of the

court. The defendant and appellee in~iHt~,on

the dismissal of the appeal, 011 the groQnd ,pi
its having been premature-ly taken, (i. e. bf'fore

~~,e fin~ judgment was given) on the award of

~in!rW trial, the district COUtt having been of

~pi(!ion, that the verdict was contrary to e~i:

~ence, and the damages excessive.

The counsel for the plaintiff and app(>]J~

urges, that the action was I!roundpd on a tort,

and there had been ... verdicts al!aii·st.tti4J

defendant, and that the plaintiff is witoout
I,' I:
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remedy unless this court interferes and he East'n District., , Jan. 18:23.

will be driven to the necessity of dismissing ...,..~

h· . d' . . .. t . h DRESSEl\.IS SUIt an instituting It m t ie pans court; va.

that as this court has sustained appeals from C{IX.

, refusal of a new trial, there cannot be any
doubt of its authority, and consequent duty, of

revising decisions by which a new trial is

granted.

The case of a court so obstinately persist-
~ ing in setting aside a verdict, as to drive suit

ors out of it, is, we trust, a barely possible

one-s-but neither the constitution nor the laws

have vested us with the power of remedy

ing it.
It is true, the constitution has vested the su

preme court with the power of revising judg

ments and decisions, in civil cases, of a certain

value; but the legislature has given the ap

peal from final judgments only, and this court
has declared it considered as such, not only

the judgments which put an end to the suit,
, in the inferior court, but all others (giv~n in

the course of proceedings) that work an irre

parable injury.
In a case. by attachment, the judgment

which dissolves the attachment and loosens

the property attached, is of the latter kind,

VOL. XIT. 66
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GASES IN THE SUPREME COURT

East'n District. and the party injured may appeal ftbm it, be
Jan. 1823.

~ cause it is important for him to prevent its be-
DRESSER. • d . . d' ffi . h I

vs. mg carrie tnto imme tate e eet, III t e on y
Cox. way which the law allows, i. e. by an appeal;

for were he to wait for the conclusion of the .
suit, and then appeal, the property attached

would no longer be susceptible of being made
answerable to him, if the supreme court were
of opinion that the inferior court erred in -dis
charging it.

In all cases, in which the like irreparable
injury does not result from any other than a
final judgment, the party is bound to wait till
the case has been completely acted upon by

the inferior court; because, this court may

give him complete relief, in the ordinary
course of the suit, when the case comes up,
and it is not unlikely that the final issue ofthe
suit in the inferior court, as may render it un
necessary to pray an appeal.

So in the present case, if, as the appellant

urges, the new trial was improperly awarded,
and the error is remediable here, we may like

ly give relief, by giving that judgment which, in

our opinion, the district court ought :0 have

given as the first or any subsequent verdict.

The plaintiff, therefore, ought to have de-
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layed his appeal in this case, till there was a East'n District.
Jan. 1823.

final judgment.
If it be true, that the plaintiff needs the in

terference of a superior court to' prevent in
justice by the improper delay of the district
court, to give final judgment, or by too easily
awarding new trials, we cannot come to
his aid, for this tribunal has not been erected
into a court to quicken or direct the conduct
of other judges.

It is therefore ordered, adjudged and de
creed, that the appeal be dismissed with
costs, and the cause remanded with directions
to the district court to proceed therein; the
costs of the appeal to be borne by the plain
tiff and appellant.

Denis for the plaintiff, Preston for the de
fendant.

-
CROUSE vs, DUFFIELD.

ApPEAL from the court of the first district. A defendant,
who does not

. h' . f} plead in abate-
MARTIN, J. dehvered t e opmlOn 0 t ie ment, admits

I · . f h d that his resl-court. The p aintiff sues on a note 0 an dence, and that
• of the plaintiff,

of the defendant, who pleaded the general is- is I:orroc\ly sta-
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East'n District. sue. The note had the signatureof Samuel
Jan. 1823.
,-",",,"""" Kiusway affixed thereto, as that of a subscrib-
,CROUSE' •

vs. . lUg WIt1~SS. ,

DVI'FI~. , Miller deposed, he knew Samuel Kinsway of
ted in tbe peti- 01 . h ~ I' h I h d k l ttion 110, t OUgll s Ig t y; e oes not now t ia '_'

If a note does h . I I I
no state, the e lIS tie person w rose name appears OU tie
place in which , b. .bi , . h' _
it was given, the note as a su sen lUg witness, e IS unac

~~::t~a~"lt~=~quainted with his siguature, or hand-writing.

~~:~: inatwh~~~ Gilly deposed, he knew the defendant, and
the maker and h l . . d h d .. b t
payee reside, as seen ns sJgnatur~ au an -writmg , U

Witn,~~s~Sc;~bin~ having been called Oll suddenly, without be

:t:hegi:::re,O~:iug apprized of the questions he was to an
presumed to .be swer he does uot teel disposed to declareout of the juns- , ,

diction of its whether the siznature on the note is that of
courts. t)

the defeudaut; it does look very much like it;

being spelt in the same way aud with the same

Ieuers , it looks very much like the signature

of the defeudaut, which he has seen, is spelt

in the same manner; but he cannot swear
to it.

Davidson deposed, the signature .'on ' the

note resembles the defendant's hand-writing, Pf)

which he has seen several times; he has lIe

ver seen him write; he cannot positively swear

it is the defendant's, but," to the best of his

know lege, he believes it is; he believes the

,de~elldallt acknowleged he owed the money
~
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sued for' and told him that if he was cast in East'n District,
, " Jan. 1823.

the suit, Cuchery was to repay him: from his ...,....~

. . h 1. d c d h h CnouSJIIconversation Wit tile eren ant, e as no 'lB.
d b h l! h h k S D1JII''':'u.ou t t at ne owes t e money; e new am-
uel Kinsway, but not his hand-writing, he re-
sides in the state of Ohio.

. Gordon deposed, he has compared the sig
nature at the foot of the note, with that on an
affidavit sworn before him by the defendant,
and believes it is in his hand-writing.

Two witnesses, appointed as experts, re
ported, they had compared the signature at

the foot of the note and that of the defendant
to the bail-bond, and believes both to be writ
teu by the same person.

There was judgment for the plaintiff, and
the defendant appealed.

There are two bills of exceptions taken by
the latter to the decision of the parish court,
in overruling his objection to the introduction
.of witnesses, and the resort to experts to es
tablish his signature-as, while there is a sub- , ,

scribing witness to the note, he ought to have
been produced, or accounted for, before other
evidence was resorted to.

Both parties are described, in the caption

sf the petition, to be resident in the state 0(.
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East'n Dist~ict. Ohio. The defendant has not pleaded m
Jan. 18Z....
~ abatement, that either of them was incorrect-

CIlOUSJ; d f h .
~ ly <lFscribed. The resi ence 0 t e parties

.Dv~U:LD. is, by law, required to be stated in the peti

tion. When the defendant does not plead m
abatement, that the right place of residence
of all the parties is not stated, he admits that
each is a resident of the place stated. Tak
ing it, therefore, for granted, that both parties
reside in Ohio, the presumption is, that it is in
that state the note was executed (no place
being mentioned in the note); and the pre
sumption is also, that the person, whose name
appears as that of a subscribing witness, was
there at the time, and nothing shows that he
ever came within this state. We, therefore,
conclude, that the plaintiff could not avail
himself of the process of the court in which
he sued, to procure the attendance of this
witness. This circumstance authorized a re
sort to the proof by experts.

It is therefore ordered, adjudged and de
creed, that the judgment of the-parish court
he affirmed with costs.«

Preston for the plaintiff, Davezac for the de-"
'~~dant.
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TRUDE.IlU 4- st: vs SMITH'S SYNDICS.

ApPEAL from the court of the first district.

·.'543

East'n District.
Jan. 1823.
~

TRUDEAU&AL.

Workman, for the plaintiffs. The petitioners, SMITD~':8.Su

who are the heirs of the late Zenon Trudeau, Whether the

brought this suit to obtain the payment of a vendor's priv~-
, lege be lost, If

debt due to them by the insolvent as a part of the deed ~e not
. 'recorded In the

the price for which they had sold their plan- parish in .which
the land lies.

tation to him, and for which they contend that
they are entitled to the vendor's privilege on
the thing sold. This claim was opposed by
Morrison and Whitehead, on the ground that

the vendors are not entitled to this prwilege,
inasmuch, as they have not recorded the act
from which it arises, in the manner which it
is said the law prescribes. The court below
decided in our favour, and the opposing par-

ties have appealed from that decision.

The plantation in question is situated in the
,parish of St. Charles. The deed of sale, by
the petitioners to Smith, was passed on the

eighth day of October, in the year of our Lord

one thousand eight hundred and sixteen, be

fore the judge of the parish of St. James: it
was recorded, however, in the office of the
judge of St. Charles, on the seventeenth day
of March, in the year of our Lord one thou:'
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East'n District. sand eight hundred and twenty-one' and ia
- Jan. 1323. '
~ the office of the recorder of mortgages, in this

TaUDEAU&A.L. • t . I d f J I c. II
• I'S, CIty, on t ie twenty-erst I ay 0 u y 10 ow-

SXI'I'H'S SYN-. Th 'I f he nri t
DICS. mg. ree insta ments 0 t e prIce, amoun -

ing to the sum of 7~OO dollars, were unpaid

when Smith failed.
The privilege claimed in this case, is one

of those considered by our laws, and by the
geueral sentiment; as among the most sacred.

The right of the seller of immoveable pro
perty, to his lieu upon it for the price unpaid,
can hardly be taken away or impaired, with
out violating the principle of property itself.
-By the Roman lawyers it was held, that the

property sold did not belong absolutely to the

purchaser until the price was tully paid. How

ever that matter may be amoug us, it is clear,
from an attentive examination of our statutes,
that the vendor's privilege, on the thiug sold,
is not one of those liens which reqaires to be
recorded in order to be preserved.

It is maintained, in the first place, that the

act of sale of this plantation, to Smith, can
have no effect against the opposing creditors,
who claim a preference under conventional

and judicial mortgages; because it was uot
'Yecorded in due time, according to the Jaw of
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the year one thousand eight hundred and ten, East'nDistrict.
Jan. 1823.

.a JUartin's Dig. 140. The seventh section of ~
• TaUDEAU&AL.

that statute declares, that "no notarial act, vs. .
• • SlIIl'rH'S 8y..-

concernmg Immoveable property, shall have DIes.

any effect against third persons, until the same
shall have been recorded in the office of the

judge of the parish where such immoveable
property is situated." This law might have
been invoked in favour ofa bonafide third par-
ty, to whom the Trudeaus might have made a
sale of the plantation, after they had sold it to

Smith. But it can be of no use to our present

antagonists, who claim as mortgagees ofSmith.
It is on the validity of the sale to him that
their right, whatever it may be, to the pro-
ceeds of this property, depends: if the sale to
Smith is invalid, as to them, Smith had no

right whatever to mortgage the plantation in
their favour.

The great error which pervades the whole
argument on behalf of Morrison, lies in consi
dering him as a third party. He is no third

party, in the sense of the law. He claims un
der Smith, as a purchaser from Smith, or as
Smith's heir might do: and he cannot there
fore stand, with respect to the force and vali

dity of his mortgage, in a better situation than

VOL. xu. 69
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East'n District Smith himself does or could do, with respect" '" >'
Jan. 1823. ,~., •. ,
~ to the validity of his purchase. ,ot ,;.< "

TR,I1DEAU&.u.. Th f I ' I h . frs. e act 0 sa e supu ates, t at a portion 0

8Ic1'l'H'i SYN- h ' h II b 'd d db'
DICS, t e prIce s a e pal own, an t e remain-

der in four annual iustalmeuts ; to secure

which. the buyer consents to, and the seller

reserves a mortgage and privilege on the es

tate.

Altbough the word mortgage is used iJl this,

as in most other acts of the kind, it is evident

ly superfluous or even improper, unless the

privileged mortgage be understood.

The mortgagp, generally, is defined, by the

Code. to be a contract by which a person

affects the whole of his property, or only some

part of it. in favour of another, for security of

an engagement, but without divesting himself

of the possession.

From this definition it follows, that a pur

chaser cannot grant a mortgage by the act of

sail' by which he acquires the property. Until

that act is completed, the property does not

belong to him. 'Vbat is commonly called tbe

vendor's mortgage in such cases. is really the

right or the privilege, which is not granfpfl by

the purchaser, for as yet he has nothing in it

to grant, but which is reserved by the seller

"With the purchaser's consent.
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I, ~'

The Civil Code 4.'j2 art. 4 divides mortga- Easl'n Distriet,
• •• Jan. 1823.

ges. at first, into three classes, viz.-the COII- ~

ti I h . di . I d h I I . TRUDEAU&AL.ven rona • t f' JU ICW, an t e ega or tacit 1'1.

A . db' h I SMITH'S 81:1f-mortgage.- fterwa r !I, t ere IS anot er C as- DIC8.

sification of thern, (art. 29)-into simple mort-
gage. and privileged mortgage. The simple
mortgage includes the three sorts already spe-
cified. These three have this common charac-

ter, that they give to the creditor no other pre
ference of right. over his debtor's property,
than that which the date of his title or of its re
cordiug affords to him; according to the rule,

the first ill time is paid first. But the fourth

kind, the privileged mortgage, or. as it is other-
wise called, the prit'ilege, is that which derives
from a privileged cause, which gives a pre

ference over the creditors wbo bave only a

simple mortgage, tbough of a prior date. Such
is the privilege of tbe vendor. who has the pre-

ference over every other creditor for his payment,
on the real property he has sold-Code, sante

art. lastpara!jmph. Between this last mention-

ed privilege, and the legal mortgage, there is

another very important distinction, viz.-that
tbe legal mortgage affects the whole of the
debtor's immoveable property, while the ven-

dor's privilege attaches only on the property
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East'n District. sold. No two liens are more distinct in their
Jan. 1823.

~ nature and character, than that lien which has
'fRUDBAll'&AL. •

N. the effect of a legal mortgage, and that which
SMITH'S SYN- •

DICS. the vendor possesses for the security of the

price of his property.
The Code, 454, art. 16-17, enumerates se

veral cases, where the legal mortgage takes
place; and declares, that there is no legal

mortgage, but in the cases directed by the
law. It declares also, art. 27, that the legal

mortgage is not required to be recorded.
And again, in the section on the registering
of mortgages, P:461, art. 54, it expressly or
dains, that privileges on moveables as well as

on immoveables, and legal mortgages, (al

ways discriminating between privileges, and
legal mortgages) have their effect against
third persons, without any necessity of being
recorded. But afterwards, in the year 1813,

the general assembly thought fit to make a
different regulation-so far as respected legal

mortgages only. They passed an act requiring
those mortgages to be recorded, and de
claring that all liens of any any nature what
ever, having the effect of a legal mortgage,
which should not be recorded agreeably to

the provisions of this act, should be utterly
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null and void except between the parties East'n District.
, Jan. 1823.

thereto. ~

Thi . h ". II I' d TaUDEAV&AL.IS IS t e act prmclpa y re ie upon to '1:8.

d c. I . B "" "d f SMITH'S SYN-eteat our calm. ut It IS evt ent rom Dies.

what I have already stated, that our case is

not comprehended in this provision. Ours is

the privilege accorded to the vendor of im

moveables on the estate sold, pursuant to the
provision of the Civil Code, 470, art. 75. We

contend, that we have a privilege, not a legal

mortgage, on the property in question. Our
lien, on the one hand, is prior to all mort-

gages, whatever might be their date. This

characteristic of the vendor's lien is evi-

dently from its nature, independent of any le-
gal provision: for the purchaser could not

mortgage it, until after he had acquired it.-

And, by a wise provision of the Code, 452,

art. 7, he could only then mortgage it, subject

to the conditions on which his right on it de
pended. On the other hand, we do not pre-

tend, that our lien has the extensive effects of

a legal mortgage. It does not, as a legal

mortgage would do, affect the whole of the

debtor's immoveable property. We claim

our privilege only on the property sold.-

Our privilege then, or privileged mortgage.
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East'n District. is not the same, nor has it by any' means the
Jan. IH23.

~ same effects, as a legal mortgage; it comes
'rRUDEHI&AL, heref . hi h ' , I' d"S. not t ererore WIt 10 t p prOVISlOl1S re te upon
SMITH'S SYN- f h

DICS. of the act 0 t e year 1813.

This court cannot say, that our privilege

ought to have been recorded as a lien having

the effect of a legal mortgage, unless they are

prepared to adjudge, that if it had beeu re

corded, as that act prescribes, it would have

affected the whole of the debtor's immovea

ble property.

I am well aware, that in the Spanish writers

on the subject of mortg-age and privilege, a

good deal of vagueness and confusion may be

found. The privilege is sometimes called a

legal or tacit mortgage. But even in the Span

ish law, the nature and efff'cts of these differ

ent species of liens, are clearly pointed out
and discriminated, although their names are

confounded. In our Civil Code, the names as

well us the things themselves are kept per

fectly distinct. The privilege. or privileged
mortgage as it is sometimes called, is sepnra

ted from all the other three species of mort

gages--the conventional, the judicial and le

gal-by a boundary which cannot he mistak

en. In the Napoleon Code, from which the
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best part of our Civil Code is taken, the privi. Ea;~~. ~~::ct.

lege is always denominated by that sillgle ...,....~
THUDF.AU&AL.

word. Our legi8lators have probably thought 1$.

h . . h b hI' SMIT~(S SIN-t at It mig t e proper to UF;e t e wore s, prt- mcs.

vileges and privileged mortgages, in order to

distinguish the privilege on moveable, from

the privilege on immoveable property.

The supposed intentions of the legislature

are appealed to. What, it is asked, could they

mean by a legal mortgage, but a mortgage im

posed or created by law? When the words of

a statute are of clear and precise signification,

those words alone are to be regarded. The

words of the statute have an evident reference
to the definitions and distinctions of the Civil

Code; and, if it were necessary, it were easy

to show why the legislature did not comprise

the privilege along with the legal and judicial

mortgage. The act enumerates most of the

different species of contracts, judgments, de
crees, &c., having the effect of those kinds

of mortgages, and theu includes, in one sweep

ing clause, all liens whatever ha ving the ef

fect of a IE'gal mortgage. Would it have been

right, would it have been possible, to require
the registry of all privileges in like manner? of

the privileges of funeral charges, law charges,
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East'n District. the charges for medical attendance and the
Jan. 1323.

~ like? But of all privileges, that of the ven-
TRUDEAU&AL. d h Id b hi t: h . f

VB. or on t e estate so y im, lor t e prIce 0

SMITH"S SYN-. hi' bei . t d
DICS. It, seems t e east to reqUIre elllg regis ere .

It is a privilege which must appear manifest
on the act of sale itself. If the seller acknow- '
lege, in that act, that he has received the price,
in the notary's presence-or out of it, with the
proper renunciation of the exception non nu·

merauxpecunice-then there is an end ofthe ven
dor's privilege. If the price. or any part of it;
appear due, then how can the privilege be
unknown? Does any person of common pru
dence or understanding, purchase, or lend his
money on the mortgage of property, without
examining the title deeds? The privilege of a
lawyer, a physician, a builder, may be hidden;
but the privilege of a vendor can never be
concealed from him who will take the trouble
to make proper inquiries. You say, the deed
to Smith was not registered in the proper
office, and therefore you could not have
cognizance of it. Why then did you lend
your money, or accept of a security upon this
plantation? It is not enough, as has been con
tended, to inquire what mortgages exist on an
estate for which you are about to make a
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contract. You must inquire whether the East'n Di~trict.
Jan. iaes,

other party has any right to it, and how far he ....,.. "'"
• TRUDEAll&AL.

may lawfully dispose of It. Suppose our ad- ~8.
. d f ki h d SMITH S SYI\'-versary, mstea 0 ta mg a mortgage on, a DIC'.

purchased this estate, would such a purchase
be held valid against the former vendor's pri

vilege? If he examined the act of sale. he
would have notice of the incumbrance. If he

did not, he must take the property subject to
all the risks arising from his own negligence
and imprudence, if indeed something worse
might not be imputable to one who would act in

such a manner. Our citizens are already suffl

cientlyaddicted to hazardous speculations on
property in this state. Let no undueencourage-
ment be afforded to those speculations, in
which fraud might act under the mask ofcare

lessness.-I put an imaginary case. without

designing to make any imputation in the pre-
sent instance, in which, indeed, no fault ap-

pears beyond the imprudence of taking an in
sufficient security.

On behalf of the opposing party, claim..
ing under a judicial mortgage, we are told
that his case is particularly favourable. He
obtained a judgment for a just debt. He saw

that Smith had possession of a large estate-

VOL. xu. 70
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East'n District. he gave him credit on it and had no business to
Jan. 1823. '

""""""" inquire into his titles. And why did he do
1'R17DEAl1&AL. ., Wh did h first i . h h hrs, so t y I e not rst mqUire w et er t e
S:MITH'S SYN- id c ., I h hi b t

DICS. estate was pal lor r s t ere any t mg e ~

ter known among us, than that such estates
are usually sold on a long credit; and that
the seller has a privilege upon them for the
price due?

This court has already decided some cases
under the act of the year 1813, agreeably to
the principles I have endeavoured to main
tain. In Lafon vs, Sadler, it was held, that the
builder's privilege on the house built, was not
comprehended within the provisions of that
statute, and was therefore valid, though it
was not recorded. This judgment was ren
dered in June, 1816; and the legislature, at
their next session, amended the act of the
year 1813, by ordaining, that in all cases ex
ceeding $500, no architect, &c. should enjoy,
with regard to a third party, any privilege,
unless he should have entered into a written
contract, and recorded it within the time pre
scribed by law. In the various acts which
have been passed upon this subject, the le
gislature never think of requiring a record of
the vendor's privilege. If they ever intended
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to require such a record it must have occur- East'n District.
, Jan. 1823.

red to them on several occasions-as when ~
h d· h C' '1 C J b dai TRVDEAtr&AL.t ey were amen 109 t e zvz oae, y or am- va.

• SMITH'S Sl:N-
mg that legal mortgages should be recorded; DICS.

and, on the subject of the builder's privilege,
when they passed the law of the year 1817,
occasioned probably by the decision in La-
fon vs, Sadler. The legislature thought, no
doubt, that it was useless to insist upon the
registry of a privilege which could not be
concealed from anyone who acted with ordi
nary caution.

The principle of the decision of Lafon vs.
Sadler, has been confirmed by this court in
the cases of Millaudon vs. New-Orleans Water

Company, 11 Mat·tin, 278, and Jenkins vs. Nel

son's Syndics, ibid. 437.

To this claim of the vendor's privilege, is
opposed, first, an act in favour of Morrison,
which is considered as a mortgage. It is
drawn in the common law form, viz. a deed
of sale, defeasible on the payment of money.

It is dated the 23d June, 18l9; acknowleged
in the Fayette circuit court, the 22d day
of the same month and year-(there is an er
ror, perhaps a clerical one, in the date.) and
recorded in the parish of 81. Charles, the 15th

day of May, 1820.
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East'n District. We maintain, that this deed is not valid a8
Jan. 1823•

.,....~ a mortgage, to affect immoveable property in
TRll'DF:',Il'&AL. hi I . .. If' I"

l'S. t IS state.: t IS a prlllctp eo umversa Jurls-
SMITH s ::lYN- hat i I I

DICS. prudence, t at immoveab e property CRn on y
be disposed of, agreeably to the laws of the
state in which it is situated. Our code has
made exceptions to this principle, in favour
of certain wills and marriage-settlements; but

not. I believe, in favour of auy other contracts
respecting real property. With regard to the
COli tract of mortgage, our code is particularly
rigid. It declares, P: 452, art. 6, that there is
no conventional mortgage, except that which
is expressly stipulated in the act of writiug
made between the parties; it is never under

stood, and is not inferred from the nature of

the act. This provision, respecting the nature
of the act, is a!' strict as that which declares
that a mortgage,verhally stipulated, is not valid;
and it would surely not be contended that a

verbal mortgage, though it might be good in

some other state, would bind real property in
Louisiana. Our law has also ordained, .!lets

of the year 1817, 124, § 9, that no conventional
mortgage shall be valid, unless the sum, for

which the same shall have been given, be cer

tain and explicit. Now, in this deed to Mor-
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rison, we find that although a sum is mention- East'n District.
Jan 1823.

ed, to secure which the act is given, yet the ....,....-v

II b d . ' . d TRUDE~U&AL.amount rea y to e secure rsuncertain, e· "S.
di h fl' SMITH s SIB-pen 109 on t e event 0 a aw-suit, nrcs.

This court, it is true, has decided in the

case of Baron vs. Phelan, 4 Mart£n, 8H, that a
bill of sale, taken in connexion with anot her
instrument of writing, by which it appeared
that the property was given to secure the
payment of a debt, could be considered only

as a mortgage of that property. If this deci
sion should still appear compatible with the
prohibitory provision of the code which rhave
just cited, it must be on the ground that agrf'e
ments are to be construed according to the
manifest intentions of the parties. But, on the

very same ground, this mortgage must be held
.void, according to the act of 1817.

For, on examining with attention the con
dition of defeasance. it will be seen that the
sum, for which this mortgage was really given,
was not certain at the time of executing the

deed; that although a certain sum was stated,

ypt that it was the true and manifest intention
of the parties, that the amount of it should
ultimately depend upon a contingent event,

So that, whether the decision of the court be
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East'n District. tor or azainst us on the first ground of ex-
~t~ b '

~ ception, this act cannot he held valid as a
TRUDE <U&AL. ," hi

1'9. mortgage, in t IS state.
SMITH'S SrN- Th "." h f

DIes. e next opposition IS on t e part 0

Whitehead, who claims under a judgment duly
recorded in the parish of 81. Charles, May
17th, in the year 1821. Our deed of sale, the
court will recollect, was recorded there on
the 17th of March, of the same year. But
it is objected, (and the fact is admitted by
the attorney on record,) that this recording of
ours, was made without any order of ~ourt.

This circumstance can have no effect on the
question of precedency of claims. If the law
ever did intend that the vendor's privilege

must be recorded, it is only, as the law it
self declares, Civil Code, 464, art. 52, in order
to protect the good faith of third persons,
and to prevent fraud; and again, Ist .Mar

tin's Digest, P: 704, the legislature declare,
in the last section of the very act on which
our opponents rely, that the formality of re
cording prescribed by this act, is required
solely for the benefit and information of the
public. If the parish judge has recorded
the deed, without being duly authorized to do
so, he and he alone is blameable. The deed
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once recorded none of the evils against which East'n District., , Jan 1823.

it was the sole purpose of the law to provide, ~

b B I
TIl17D~;AU&.U,.

can e apprehended. ut, £e,elsoconfident on VI.

h .. I d f . defence nzai SMITH'S 8YN-t e prlllClp e groun 0 our erence agalllHt DICS.

Morrison's claim, which will equally support
us against the claim of Whitehead, that I do

not suppose the court will feel it necessary to

enter into any investigation of this last point.

Hennen, for the defendants. The questions

now pre,sented for the decision of the court,

arise from the conflicting claims made by two

creditors to the proceeds of a plantation, the

property of I. K. Smith, an insolvent debtor:

James Morrison, on the one part, claiming
15,000 dollars out of them, by virtue of a mort-

gage, the first recorded in the parish where the land

is situated; and the heirs of Trudeau, on the

other, asserting their right to the whole by

privilege as vendors.

'The facts of the case are few and undis

puted; the law only, arising thereon, is the

source of controversy.

On the 8th October, 1816, the heirs of Tru
deau sold to the insolvent, by a deed of sale
given before the parish judge of the parish of

St. James, the tract of land situated in the

parish of St. Charles; the proceeds of which
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East'n District. are now in litiaation. By the deed a special
Jan. W2j. h

,,'-"/~ mortgage was reserved in favour of the ven
1RUDE ,U&At., .l t ., d d

t'8. uors on t ie prennses : but It was not recor e
;-;MITri"8 SYN

DIes. - in the parish of S1. Charles (where the land is

situated) until the 17th of March, 1821.

On the other hand, J ames Morrison urges,

that he should be paid in priority to the heirs
of Trudeau. the amount of his mortgage,

which was duly executed in the state of Ken

tucky. in the common law form usual in that
sta te, on the 23d of June, 1819; and record

ed, byorder of the judge of the district court,
in the parish of S1. Charles (where the landis
situated) on the 15th May, 1820; nearly one

year prior to the recording of the mortgage

of the heirs of Trudeau.

Two instalments of the purchase-money.
amounting to 50,000 dollars, had been paid by

Smith previously to his failure; since which

the heirs of Trudeau, by an order of seizure

and sale, granted on the mortgage stipulated

ill the deed of sale, have caused to be sold
by the sheriff the plantation for $80,000; a

sum barely sufficient to cover their demand:

and have become themselves the purchasers

and posseRsors of the plantation; which was

the oulj property in the state that the syndic
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jf the insolvent has received for the payment East"n J)},S;I,lcl.
Jan 1o"",).

of the just debts of his numerous creditors. """',~
. d' L b TIL l·ltE.\ U,I.::.1 I,.

A Judgmcnt against the syn IC has ucen 0 -. l"S.

•• .. • ~~tIl'rj S ~Y'r\'"-

taiued lJy Jlurn"oll, for the amount of his DU'S.

mortgage : which he insists should be paid hy

the syndic, out of the proceeds of the sale of

the plantation, prior to the pa) meut of :wy
other creditor.

Such in substance are the Iacts. out ofwhich

the present coutrovcrsv s!)rilWs; the solution.' ,.,
of which involves the dcci"ioll of but a single

point of law: !JOGS the uerulor ~r real estate

juescrve his pririlf'!!,'e thereon, j;)1" the purrlutsr

monc!! unpaid. ~llte 11~!.!:lcrls to record the dad.

uhicli creates his l'ril'ilp!.(e, in the parishlcherr

the land is situatcd " If this question is solved

in the Iwg:ltivc, as i maintaiu it should he.

there will be no dit1icni:y Oil fllly incidcutal

question arisiug out of tile cause.

The privilege of the vendor OD real estate

cannot exist under our laws, ill any other way

than by the der-d of sale. For as lands can be

conveyed hy deed only, (Uir, L'odc, :31 1, art.

~Hl,) it follows as a corollnrv that the privi

lcge which is created by the contract of sale,

cannot exist 01' he proyC'n ill :my other way

than by the contract itself Hilt \Vp mnv :;td-

VOL. XII ,I
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Ea,tn Tiisti ict, vance a ~tf'P furthor, aud assert, that if on the
Jan I"c.l.

...r __ {ace of tho deed the pl'i\'ilpge does not exist,
TRFDI,; ('&;'L. • '. '0

'S, 11H' proof ot It could 1I0t be drawn from other
"JIlT, , ~Y,'l' d of"

DICS.· sources ; such as a counter-letter, &c.; an 11

the vendor has ackllowledged the payment of

tilt' purchase mom'," no privilf'ge would exist

for the puymeut of th« notr-s &c., which Illay

havr- been tnkr-n iustead of mOlley. These

principles arr- tlilly ('sl::1hlis!1l'd by various au

thoritir-s : DOli/at.!. 3. tit. I. § 5. n. J. ill uotis ;

J Persil; Regime ll!l]illtherllire, 15B, a. 10 .Jller

lin. Hep"rfoire de Jurisprudence, 2!l. rerbo Privi

lh'c dr Cdol/rc. It t1H'1I Iliay be safely asserted,

th:ll IIJ(' privilege of a \'PIIJOI' of real estate,

as the accf'ssory uf t he contract of sale, de

rives as well its e xisteuc«, as its force from

th« cout ract only, as till' as third per-:;olls arc

oour-eri.r-d. Tile coutrnct of sale may subsist

ill ('1111 for ce. \\ hilf' tile priv ilegc of the vendor

run)' havr- br-en waive-d or destroyed. With

these pri nciples esrnb lisln-d, let UI:> look at the

po"it in> prO\ isious art he statutes of the state

all the f,llhjPct. The first act of the legisla

tur«. to which I will call tile attention of the

court, is that of 1810. 3 JUartin's Di!!. 138.

By tlip fourth section of this act, "no instru

ment supulating a mortgage shall have an)
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ffi 1
c tI East'n DIStrict.

C ect against thin pprsons, e xce pt rrorn ie .u.». ll;23.

dCJY Oil which the same "ball hav« been re- 'J' ,.,..~
RUDI,:-\lToZAI.

corded iii the 0111ce of thp judge of tIH' pa rish ~ "
, ~l\lIT'1 ~ ;::-YX·

where the hypothr-catcd property is situa- DIe,.

ted.' The rnortgngf' therefore of the Iwir.; of

Trudeau, which was stipuhtpd in their favour

by tllP insolvent. is clearly of no f'ffp('j or va-

lidity against his creditors, who n-sured lv are

thir.l IJPr"ons. ~\lJ(1 though the heir", in their

pptltioll, have availed tllPIIJRPln's of this 1110rt-

gagp to obtain thereon tllP order of sale of the

pl.iutation, under which thpy hnve- rr--eutc-re-d

into possession: so pldill are the words of this

section of the statute, that 110 clnim hy virtue

of their mortg>1ge has ber-n urgpd: indeed, it

appears to he abandoned.

It is the priYilpge of vendors, however,

which their counsel insists has not been

lost. Let UR then examine that hold, The

seventh section of that act, :~ JJ1urtin's [)i~est,

140, goes Oll to euar t, that "no notarial

act concerning immoveable property shall

have any effect against third persons, until

the same shall have been recordr-d ill the

oflice of the judgp of the parish, whore

such immoveable property iR situated." By

this section it is evident, that between the



.Jt) 1

Ca,t'll Di,tllCt. contrncliug parties notarial acts or deeds
JUIi. 1:;'.23.

""'~ of sale, are to have full validity null effect , as
'fRUl)E,\U6.:,'L. I I d II . d

'·s. to t ir-m t ley are goo to a n.teuts an pur-
c;"IITlf" SYN-]) d I' d

nrcs. poses. )ut not so. as rI'gar 8 t HI' per-

SOilS. Now the privilege of the \'('!100rS of

the plautntion to the insolvent, as all aCCf~SSO

ry of the contract of sale. was g-ood ag-ainst

him; but I insist that, from the plain words of

the act, it can have 110 force agai/lst third

per,,;olls. It is only by virtue of tile notarial

act of sale, that this pri\'ilcge can be estab

lishr-d 01' euforced. as 1 trust I have already

shown. The heirs of Trudeau must resort

to tho uotnrial act of sale, as the ouly means

of cstublishing their pri"ilegt'; and against

their Y('wlee they had a right to lise it; hut

agaiust third persolJs, ,. it "hall have IJO effect,"

whatever ma) have been its validity against

the contractiua party. The argumPllt drawn

from this section appears 10 me perfectly con

elusive against the privilege asserted by the

heirs of Trudeau against Morrison, a third

party. The only answer attempted to be

gln'lI by their counse-l, to the conclusion

which I have drawn from it, is that if this dt'ed

it' 1I0t valid against third persons, then the

sale itself to Smith is not valid : and he could

Hot mortgage the cstato to ~Iorri"'on. But
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this by 110 means follows. On the contrarv, £",t'" 1\i'tli"1-
oJ J: /I 1:~'.:'.~.

the deed of sale is valid so far as it conveved "".-....

tl ] I Tt 1" TRFIJr.\t"[':" .w estate to our uc itor. ie statute ( oes IS.

o. ;::'1nTH~S ~y~-

not make the act of 110 efket whatover : but' Die'.

only declares that it shall have 110 c{fpct

ngai;lst third pprsol1s. The ohject of the

statute was to protect and favour third per-

SOilS; not to produce an dlc'ct agaillst them,

but to do RonH'thjll~ [or them. It is IIOt the

sale, that i\lorri"on wi~IJPR to sot aside and

annul: it is that pri\'ileg(' which the heir- of

Trudeau [-;ay tllPy arr- entitled fa by the deed,

for the payment of the balance of the pur

chase-mouoy, he combat" : it is that this pri-

vil('~e may have no effect a[fainst his mort-

gage duly recorded, that tilt' statute is invok-

ed ; a till this court will pronounce, I trust,

that it shaH not have any f'flpct against him,

as the statute directs. But it is said, that the

great error of the counsel of Morrison is in

considering him a third party. Certainly,

there cannot be a greater ('1'1'01', than to con-

sider Monison as one of the parties to the

deed; who alour- by the provisions of the

statute are to be hound by it. The statute

protects all persons but parties; and who-

ever was Bot a party to the deed. must be



Eastn District, considered as iucludcd under the de iomina
Jon. 1:;'2:J

'-.I'"' ---...- tion of ,. third persons."
TRUnR\U&Af" Tl I' I f l' J ...I f

I'. ie crr-drtors. hot I 0 rill f'au ann 0

~MI1'H', ;;YN- S . I h . I I' J
IlICS. > mit 1. ave a rig \1. as t 111'( p(·rSOllS. to urge

the provisious of the statute. so 1:11' as the :10

t:!rid: <let of s.i le might have allY f'/f<'et agai 1St

them. The couusr-l of the hrirs of Truderu,

admit that thr-ir creditors might do so; and I

think it too plain, to Ilef'd further argument,

that lilt> creditors of Smith have the same

right; for hoth classes of such creditors must

be cousidcrr-d, .. S regards the contractiug

parties, third persons.

Tile counse-l II)!' the pla i lit iff..;. however,

insists that all pl'ivilei!:n; and legal mortgages

have their elJ('ct against third ppniolls. with

out allY necessity of Iwillg rr-cord ed, acr-ord

jug to the provisions of the Crn! Code. C!(j.'l. art.

5,t. If such teas the 1(//(', it hus been repealed.

First, by the act of ISIO. already cited, so far

as p,'ivileges are created or exist by notarial

acts, which are to have no f'fff'ct against third

persons UIIIl'sS recorded; and. secondly. by the

act of 1813, I J~l{Jrtin's Dig. 700. which be

gins by enacting that all securities; sale-s of

Iands, or slaves made hy public otlicers : all

marriage coutracts , all fiual judguieuts and
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awards, shall be recorded within tell days, East'n TJj,tllC
Jun ].,;2.3.

&c. III the ortice of the parish judge of the ""'~
. . TRrnE '.t:&Ar.

parish \\ here they are to dlect lauds or slaves; r'

J I d · II' .1 1 i'lJ>tlTI· 5 SYN-
all COIICU es iu the Io O\\lIl~\\OruS; ":lll'l VI"

all sureties. sa les, coutracts. jud~itlellti'i, b('n-

teuces or decrees aforesaid. uud «ll lious of <lily

nature whutev er, havillg the «tlccr of a legal

mortgage, which shall not be n-cord cd agree-

aul)' to the provisions of this act, shall be

utterly uull and \'010 to all intents and lJur-

pObes, except between the parties thereto.'

My reasons tor mailltdiuillg that this part of

the Code was ill part re pouled by the act of

lUlU, have already beeu given, l l all)' doubt

could remuiu witu rc,.;pect to the intentions of

the Icgi"lnti\'e act 01 that year, the suhse

queut act of WI:> has llJO::;1 assuredly render

ed the subject pcru-ctly clear, Pri\ ileges

and legal mortgages IJ,\ til!' ~djciellt laws of

the couutrj , cxi::;lcl..I to bU gl'l':ll uti extent as to

render the purchase at' real ('btale and slaves

ill a high dq~r('c huz.udous , and dgaiust the ::;c

cret pri vilcgl'::l aud tacit I1w.'lgag<'b. \\ hich might

exist thereon, lIO diligellce 01' ti)l'e:o;ig!lt could

provide for tile sccuruyof the purehaser ag:l.illst

all molostariou. The e vils attr-nduut 011 such

a "tale of tluugs had long been felt awl de-
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i~3St'1l District. plored by the community; the act of J8tO re
Jan. 1823.

~ medied but a small portion of the evils exist-
TaUDIo:AV&'L. • .1 • I Jr II d d

rs, IJIg; auu Ilion er to ettectua yall a equate-
SMITU'S SYN- . d

IlHS. Iy put an end to them, the legIslature enacte

the statute of nn:-l, which requires all liens of

any nature whatever, having the effect of a

legal mortgage, to be recorded ill order to

give them allY validity against third persons.

But the counsel for the plaintiffs contends,

that the act of Un:3, has not impaired their

lieu of vendors; and that such lien or privi

lege was 1I0t intended to be embraced by its

pronslOlIs. His arl?;ument is touud ed on the

definition of the \\ ord mortgage, found in our

Corle; and 011 the distinction which he thinks,
there is betWC'('11 a legal mortgagc and the

lwivilege of the vendor. That he has taken

au erroneous view of this part of the subject,

I propose next to show; and to satisfy the

court that. as well by the act of 181:3 as by

that of 1810, the privilege of the vendor of real

estate is lost, as regards third persons, ifnotre

corded. The whole argument rests upon show

ing that the privilege of a vendor of real estate

is something not included in the terms," a legal

mortgage;" for if such privilege is nothing in

effect but a legal mortgage: if it is a 1;('1/ h01,'inJ!,
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the effect of"a Ieualmortgoge the statute requires East'n District.
:U. 'J ~ /;.l' Jan. 13::23.

it to be recorded, to have any validity against "'~
• TRUDE'U&A.L.

third persons. 1'$.

• • SMITH S SYN-
Weare first referred to the definition of a DICS.

mortgage in the Civ. Code, 453, art. 1. " The

mortgage is a contract by which a person af-

fects the whole of his property, or only some

part of it, in favour of another. for security of

an engagement, but without divesting himself

of the possession thereof:"

Nothing, certainly, can be more unfortunate

than this definition. Instead of the defini

tion of a genus, it gives that of a species; it is

but the description of a conventional mortgage,

when it should have included the other two

species, legal and judicial. Omnis dijinitio in jure

civili, periculosa est; rarum est enim, ut non sub

verti possit. Dig. 50, 17, 202. Nothing, there

fore, favourable to the argument of the counsel

for the plaintiffs, can be deduced from such

definition. Without regarding then this over

sight in our legislators, let us examine into the

division and classification which they have

made of mortgages.

Weare informed (Civ. Code, 653, art. 4) that

there are three sorts of mortgages =

1. The conventional,

VOl" XH. 72
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~)nst'll District. 2; Th ' di '1 dJan. 1823, e JU icrat, an .
""'.-.." 3. The legal or tacit. .

TRUDEAU&AL. A ' , , d ('d 4 h7 29) tl t
~ ;5. gam, It IS state z em, o t ; art. ia un-
.,MITH s SIN- de her vi b di id .:JDIes. r anot er VIeW, mortgages may e IVl eu

into,

I. The simple mortgage, and

2. The privileged mortgage.

But furthermore, we learn (ibid. art. 30) that

mortgages may be divided into,

I. The general mortgage, and

2. The special mortgage.
Now it is evident that all mortgages, of

every nature or sort whatsoever,must be either

general or special; that is, must effect some one

particular or special immoveable; or, in general,

all the immoveables of the debtor. The

terms general and special, therefore, include

all sorts of mortgages.

It is equally evident, I think, and undeniable

that every mortgage of whatsoever nature or

sort, must be either a simple or a privileged

mortgage. The four terms, therefore, general,

special, simple, and privileged, are merely des

criptive of the nature or effects of the differ

ent sorts of mortgages; which are three, the

conventional, the judicial, and the legal. This

distribution and division of mortgages is that
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of Domat, l. 3, tit. 1. §2, from whom it would Ea;~~. ~~~~ct.

seem the framers of the Code intended to bor- ~
• ' TRUDEAU&AL.

row it. There are, then, but three sorts of mort- rs,
SMITH'S SYN

gages known to our Code; and under some . IJJCS.

oneof the three,every mortgage may be class-
ed, whether it is general or special, simple or

privileged; which words are solely intended
to mark the qualities that may attach to them.

Now the privileged mortgage, or as it is other
wise called the privilege of the vendor, Civ. Code,

!157, art. 29, cannot be ranked either among

the conventional or the judicial mortgages.

There is but one other class of mortgages in
which it can be placed; the legal: and to that
it evidently belongs.

" A legal mortgage (according to the defi
nition of our Civ. Code, 454, art. 15) is that
which proceeds from the law, without any
.express covenant of the parties; but which is,

notwithstanding, grounded on a tacit consent,
which the law presumes to have been given
by him on whose property it grants this mort
gage; therefore it is also called, in law,a tacit

mortgage." This definition is as correct a
description of the privileged mortgage, or pri
vilege ofthe vendor, as language can give. The
Code then proceeds to give various examplesof
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East'n District. the legal mortgage; but after enumerating rna-
Jan. 111~ "

"-"~ ny, cautions us against supposing that they are
TRUDEAU&AL. • I

!'S. all." To the divers sorts of lega mortgages
SMITH s SYN- • d' h' . I b dd d h

DICS. mentrone m t IS tit e, must e a e t ose

which may have been omitted in the above

enumeration, and which may have been es

tablished in other parts of the present Code."

It is worthy, however, of very particular

remark, that among the number of legal mort

gages enumerated directly following the defi

nition of a legal mortgage, the framers of the

Code, 457, art. 23, have placed an example of

the privilege of the vendor of real estate.

" Co-heirs have a legal or tacit mortgage on

the property which has been the object of

partition, from the day of that partition, for

the warranty of their respective portions, as

well as for the returns of money on the shares.~' ,
For, on consideration of the nature of the con;,,~

tract of the partition among co-heirs, it is cer

tain, that in the partition of real estate, they

are mutually vendors and vendees; and there

fore this tacit or legal mortgage is to secure

the vendor his purchase-money. Such is the

view taken of this mortgage by the civil law

writers. Ferriere, Dictionnaire de Droit, verba

Soulte. "Soulte, est une somme qui se paye en
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forme de supplement par·. un des copartageans aEa;~~ ~~~ct.

Poutre; pour faire par ce moyen que leurs lots soient -..1".'"""

, .!J" ~I • TRUDEAU&AL.
egaux. mSl souocnt dans un partage un tm- I'S.

bl . d l' l h - I . SMITH'S SYl'f-meu e est nus ans un ot, a a c arge que ce Ul nres,

auquel il tchoira, sera oblz:ge de recompenser les au-

tres copartageans en argent, POU1' rendre toutes les

portions egales.

Ce terme vient de solvere; car c'est une espece

de solution ou de payement qui se fait au» autres

copartageans de la portion qu'ils pouvaient avoir

dans un immeuble.

POU1' ce qui est du privilege de la soulte de par

tage il est sur le total de l'hiritage qui la doit; et

non pas sur une partie seulement:"

9 Merlin, Repertoire de Jurisprudence, verbo

Partage, 38; "Les biens composant le lot de chaque

copartageant, sont hypothiques par hypotheque pri

viligiee, a toutes les obligations qui derivent du

',-:Partage, telles que sont le retour en deniers ou ren

tes dont ce lot est charge, l'obligation degarantie en

»ers les coheritiers auaquels sont echus les autres lots,

les rapports des semmes donnees ou preties aquelqu'

un des cohiritiers, et enfintoutes lesprestations per

sonnelles dont un hiritier peut etre tenu envers ses

cohiritiers.

" Cette hypotheque privilif!iee doit produire son

~ffet dans le cas meme Ollie Partage a eli fait sous
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-...:

East'n District'sdncr_'1Irive." 10 Merlin Re'1le1·toire de Juris-
Jan. 1823. ~ r: , 'r:

~ prudence, verba Privilege de Crtanee, 13. » Le
TRUDEAU&AL. hiri. , l les i bi J_ i

VI. co eruter rec amant sur es zmmeu es U(l a sueces-
81l1I'I'H'S SYH- • l L l d bi J 'I "

DI~S. swn, une sou te au a va eur es tens uont z a ete

evince, doit Cire consideri comme un vendeur d'une

portion des biens qui devaient composer son lot; et

qu'ainsi, son Privilege, acet egard, se con/and et

s'identijie parfaitement avec celui du vendeur."

See also, 15 Pandectes Francaises, 183. 1 Per

sil, Regime HypotMcaire, 185. Code Napoleon,

n. 2103, § 3.

But to return to the point which I have un
dertaken to establish; that the privilege of
the vendor is included under the class of le
gal or tacit mortgages. This privilege is ex
pressly termed a mortgage; Civ. Code, 457,

art. 29; and the privilege of the vendor, used
in the English text, is termed in the French,
l'hypotheque du nendeur, In this point of view;
the writers on jurisprudence have always'
regarded it; vain therefore is it for the coun

sel of the plaintiffs, to maintain that a privi
lege is something different from a mortgage.
" L'hypotheque, est un droit reel sur une chose op
partenante au dibitew', qui tend it assurer ['execu

tion de l'obligation, au moyen de lapriference qu'elle

Ilttribue au creancier nanti de ce droit, st-tr les autr~

I'rrr(11ciers.
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Lapreference a pour cause, ou lafaveur dueala East'n District.
Jan. 1823.

crianee, ou laproprieti, soit tlu contrat, soit de Pac- ~

Z· d fi . _7 ' l'h I ' TRUDEAU&AL.comp issemera es ormes quz uonnent a ypottlegue VS.

~n: ., SMITH'S 51'1'1'-
soni!ubcaczte. DICS.

Cette d!'fference dans les causes caraeterise deu»

genres d'hypotheques, dont l'un conserve le nom

d'hypothegue, et Poutre pretul celui de Privilege.

Le Privilege n'est done, aproprement parler,

qu'une hypothegueprivilegiee.

En effet, le Privilege est un droit accessoire aune

crionce, puisgu'il nepeut appartenir gu'a un creon

eier, Le Privilege est un droit reelsur une chose et

sur leprix provenant de la ventede cette meme chose.

Ce droit reel ciffecte la chose engagee, de maniere

gu'il la suit dans lp.s mains de tout possesseur, du

moins lorsqu'elle est immobiliere.

Tous ces avantages sont communsal'hypotheque

et au Privilege: leur caractere distinctif consiste en

eeque leshypothequesprennent leur mng de la prio

rite de l'inscription au du titre, au lieu que le Prioi

lege obtient la preference sur toutes les criances hg

pothecaires, lO1'S meme gue le titre serait posterieu1'

endate." I 0 Merlin, Repertoire de Jurisprudence,

»erbo Privilege de Criance, 7.

The counsel for the plaintiffs, it is true, ac
knowledges, that the privilege of the vendor

is a mortgage: but maintains that it is not in-
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East'n District. eluded in the three sorts of mortgages COnV61(-
Jan. 1823. ,~ ,

~ tional, judicial and legal, into which the Code
TRUDEAU&AL. h divi d II d' d t

I'S. as rviue a mortgages: an , In or er 0
SMITI<S S\,N-

DICS. show that there must be a fourth sort of mort-

gage, he refers us to a definition, or quality,

which he supposes wiU attach to an legal

mortgages; i. e. that a legal or tacit mortgage

affects aU the estate of the debtor against

whom it exists. But this is not true; cer

tainly as it r~gards some of the tacit or legal

mortgages mentioned by the Code, particu

larly as to that of co-heirs, Civ. Code, 457, art.

23, for the reasons already adduced by me, to
prove that such legal or tacit mortgage is, in

fact, nothing more than the privilege of the

vendor of real estate. The argument then at

tempted to be drawn from this source by the
counsel of the plaintiffs, must be considered as

without foundation. And in contradiction t~l

him, I may boldly assert, that the lien of the

vendor of real estate and that of a co-heir, are

not distinct in their nature and character, but

perfectly analogous, if not identical; though

the one is termed a privileged mortgage, and
the other a tacit or legal mortgage.

AU the distinctions and definitions by which

it has been attempted to prove that there are
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more than three sorts.of mortgages known to East'n District.
Jan. 1823.

our laws, having been shown to be unavail- ~
.. ·'1 c 11 I I . I TRUDEAu&,n.mg; It must necessart y 10 ow, t rat t ie tit e ' V!, .

SMITfl'S 8!N
of mortgage created by an act ofsale, must be . Did."

ranked among legal or tacit mortgages.

To the instance already adduced from the

Czvil Code, of a vendor's privilege being term

ed a tacit or legal mortgage, another may be

added from the Spanish law, which is still in

full force; that of a minor on his real estate

Bold. 1 Sala, 385. Part. 5, 13, 25. Several

other instances of what are termed in the Civil

Code, privileges, or privileged mortgages, being

denominated in the Spanish law. tacit mOJ·tgages,

may be found in the Curia Philipiea, :364, Hy
poteea, n. 31, 32, 33 and 34. And in Ferrari's

Bihliotheca, oerbo Hqpotheca, n. I, 20.

It must appear then most satisfactorily, I

l;';apprehend, that the term l"gal mortgage, agree

ably to the definition and use which is made

of it in the Civil Code, and by the writers on

the Spanish law, embraces mortgages which

affect only a particular immoveable; and it

should not be restricted to mortgages only,

which affect the whole real estate.

We now, then, naturally arrive at. the

main part of the controversy. What mort-

VOL. XIf. 73
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East'n Diatrkt. gages did the legislature mean to include un-
Jan. 1823. .

~ der" all liens of any nature whatever, having
TR,lJDEAU&;AJ..

V8. the effect of a legal mortgage?" Not those
';llllTH'B SrB- .., . .

~1C:50 'only specified 10 the title of the Czvtl Code,

which treats of legal mortgages; for we are
told, Civ. Code, 456, art. 26, that some may
have been omitted in the numeration there
made; and therefore, all which may have
been established in other parts of the Code are
to be added. But to these, we must add,
such as existed and were established by the
Spanish law; for they were never repealed.
We then may safely assert, that all legal or
tacit mortgages established in any part of the
Civil Code, or known to the Spanish law, were

in the view of the legislature; and that it was
intended to make them all "utterly null and
void to all intents and purposes, except be
tween the parties thereto," if not recorded -'
agreeably to the provisions of the act of 1813.

It is not barely legal mortgages, whether es
tablished by the Civil Code, or the Spanish
Jurisprudence, that are declared to be null if
not recorded; but every "lien of any nature
whatever, having the effectof a legal mortgage."
Legal mortgages, technically so termed, must
be recorded; all liens also, which have the
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same effect. The term lien, is familiar to the East'n District.
Jan. 18l!3.

common law; and in its most usual accepta- ~
. iznifi blizati . I . TnUDEAU&.U•.bon srgrn es an 0 igation, be, or calm an- vs.

• SMITH'S SI'N-
nexed to, or attachmg upon, any property; DIC•.

without satisfying which, such property can-
not be demanded by its owner; droit de reten-

tion. In which acceptation of the word, the
property is supposed to be in the possession
of the creditor, holding it from the debtor,
until the lien shall be discharged. In this
sense, it is evident it was not intended to be
used by our legislature, as the property to be
affected is supposed to be in the possession
of the debtor.

The lien of the vendor of land for the pur
chase-money, is well known to the common
law; Sugden's law of vendors, e. xii, 7 Wil
son's Bac. .lJbridg. 147. And has the same ef
fect as our legal or tacit mortgage, so far, as
regards the land sold; and corresponds pre
cisely, with one of the legal or tacit mortgages
specified in our Civil Code, 457, art. 23.

That the privilege of the vendor of real es
tate may properly be termed a lien, is appel
rent from the interpretation given to the term
in the common law books. "Lien, is a word
used in the law, oftwo significations; personal
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East'n District. lien, such as bond, covenant or contract; and
Jan. 1823.

~ real lien, as judgment, statute, recognisance,
TRUD&AU&AL. hi h bli d ffi hid rn J,·s. W IC 0 Ige an a ect t e an. .L erms ae
SMITH'S SIN- L . .

DICS, ey"-Jacob's law Dicuonaro, verba Lien. Such
liens as these then, •• which proceed from the

law without any express covenant of the par

ties; but which is, notwithstanding, grounded

on a tacit consent, which the law presumes to

have been given by him, on whose property

it grants this mortgage" (Civ. Code, 454, art.

15) or lien, were contemplated to be embra

ced by our legislature under the expressions,
"all liens of any nature whatever, having the

effect of a legal mortgage." Two cases, in

which the vendors of real estate hold this

mortgage, have been adduced by me; one

f#. from the Civ. Code,457, art, 23, that of co-heirs;
and one from the Spanish law, I Sola, 385,

that of a minor, for the purchase-money of his (
real estate when sold.

From this view of the subject, I think it ap

pears evident, that the legrslature intended to

make it imperative, on the vendor of real es
tate, to record the act which creates his pri

vilege or lien, to render it valid against third

persons. '

A docket for the purpose of recording" acts
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oifsale donations judgments or other titles OI'East'n District., , , 'J Jan. I',~3.

mortgages" has always been kept by the re- ~
. . h TRUDE'U&AL.

glster of mortgages, both under the Spanis ,'s.

d A . S C"I C d SMITH'S SYN-an merrcan governments. ee tVt 0 e, nrcs,

467, art. 62. Novisima Recopilacion, l. 10, tit.

16, Ll. 1-3. And under both governments

it was required that creditors, who have a

przvilege or a mortgage on immoveable pro-
perty, should register their titles in the cases,

and in the manner directed by law, in order

to pursue their claim againp.t the property in

the hands of third persons. Civil Code, 460,

art.41. Nov. Recopilacion, ibid. All prudent

and diligent persons, enregistered with the

recorder the titles which gave them a privi-

lege or a mortgage; particularly the vendors

of real estate, as we may safely infer from the ~

fact, that 110 such controversy as the present

has heretofore arisen before our courts.

The interpretation which I have given to
our statutes, in the above view of the vendor's

privilege, brings back our jurisprudence to

the same principles that existed under the

Spanish law; which, in my opinion, should be

considered as a corroborant argument, in fa
vour of the intentions that I have maintain

ed the legislature had in enacting the insti-
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East'n District. tutes of 1810 and 1813. As a general princi
Jan. 1823.

~ pie of the Spanish law, the vendor of real es-
TaUDE.ur&AL. h Id l' . 'l it h ld

VI. tate e no tenor prtvt ege on 1 ,wen so on
SMITH'S SYN- • I

DIC.. credit, except where a mortgagewas express y
reservedand duly recorded.

" Si alflado fue vendidala cosa, no se tieneenella

ni en auprecio la prelacion deldominiopor la deuda

de Sit precio, despues de la tradicion,6 posesion; por

transferirse por ella el dominio en el comprador, '!I
mediante el derecho ensus acreedores, segun una ley

dePartida, y unos textos del dereeho civil, y lo tie

nen Bartulo, Baldo, Angelo, y Alexandro, y eo

munmente los Doc/ores. Y en duda, entregandose

fa cosa vendidaal comprador, es visto haber fe de

precio, 6 seralfiado, sino es que el vendedor pensase

queluego seIe habia depugar, como lo dice Gregorio

~ Lopez." C'hria Philpica, 415, Prelacion, n. R

"If any thing has been sold on credit, the ven
dor has no privilege on it for the purchase
money, after a delivery of the possession; be
cause thereby the dominion over the thing

was transferred' to the purchaser, and by law
to his creditors; according to a law of the

.. Partidas; several texts of the Roman civil law;
the opinions of Bartulus, Baldus, Angelus, 'Al

exander, and generally of the learned. The
delivery of possession, in a doubtful case,
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would be considered as proof of a sale on ere- East'n District.
Jan. 18i3.

dit, unless it was understood that payment was ~
b de i d' I" S P 8 6:11: Tall'DEAl1&AL.to e ma e nnme late y. ee art. 3, 2 ,4 . VI.

b _I SMITH'S Sw~-
Fe rero,part 2, I. 3, c. 3, § 2, n. 186, 7. Salgaao, DICS.

in Labyrinth. Credit. part I, c. 14, n. 78. Nov.

Recop.I.IO, 16, 1-3. Pothier, Oontra: de Vente,

n. 3 J8, 322, 3.

How far the counsel of the plaintiffs is sup
ported, in considering the privilege of the ven
dor of real estate of the most sacred charac
ter, may be easily inferred, after a considera
tion of the above cited authorities. No such
privilege,as he contends for, was known to the
laws of Spain or Rome; and if this novel pri
vilege was introduced into our jurisprudence
by the Civil Corle, it was repealed by the sta
tutes of 1810 and 1813. No one instance of
enforcing such a privilege, can be produced
from the records of our courts, and I trust
there never will be.

I have disposed of the principal obstacle
raised against the validity of Morrison's mort-

.. This law has been considered as nowinforce by the two

gentlemen, appointed by the legislature, to translate such

parts of the Partidas as are law. I am happy to find my ar

gument supported by their unbiassed judgment. Should

the opinion of the court coincide with us, the controversy

which bas arisen in this cause, maybe easily decided.
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East'n District. gao-e. I will now briefly answer the minor ob-
Jan 18'l3. '"'
~ jeetions, which have been made to it.

TRUDEAU&AL. I' id h .' I "
l'S. t IS sal ,t at no mortgage IS espressij sti-

SMITH'S SIN-. . "
Dies. pulated m the act of wrrnng made between

the partjes j and that the sum for which the

mortgage is supposed to be made, is not cer

tain and explicit. From the proof, in the

statement of facts which comes up with the
record, it is shown that apt and legal words

are used in the instrument for constituting-a

mortgage, agreeably to the manner of forming
such contract in the state where it was made.

The intentions of the p~rties is very manifest

from the words which they have used: and

they were no more bound to use any techni

cal expressions and phrases, than they were

to confine themselves to a particular language.
The WOI·ds of the English language, which the

parties have used, admit of no doubt in-the

mind of anyone acquainted with it, as to the

meaning Of the contract which they intended

to form. Equally clear is the writing. iashow
ing that a sum certain and explicit, was agreed

upon as to the amount of the mortgage; which

was stipulated to secure the payment of a pro

missory note of SI5,OOO, given by Smith to

Morrison, for which, when paid, Morrison was
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to account for, ill the manner stated III the East'n District.
Jan.1:}:13.

contract. "'"'~

I [ t tl t . . 1 t TRUDEAU&AL.
II S 101', ie con ract IS preCIse Y sue 1 an rs.

I b . d I' -1 lid SnllTfI's SYN-one as JaS eeu t'ccognlse as vn lit )Y the e- DICS.

cisious of this court: Bnco» VB. Phelan, ,1 Mart.

83. Le Fevre vs. llon£qllct's Syndics, 5 ~l(trt.

,181 ; it was recorded before allY other mort-

gage in the office of the parish judge, of the
pnrish where the l.uid is situated : and there-

fore, it shouhl be paid, ill priority to evet·.y other

claim. out of the proceeds of the plantation of

the insolvent.

Hawkins, for the claimant Morrison. On the
Bth day of October, 1316, Trudeau conveyed
to John Kelty Smith, the land and slaves, the

proceeds of tile sate of which, is involved in

the present controversy.
The deed of sale was executed before the

judge of the parish of St. James, tbe laud

and slaves sold aud conveyed being situate

in the parish of St. Charles.
The deed, from Trudeau to Smith, was not

recorded in the parish where the property is
situate until the 17th March, 182 I, several

years after its execution, and not then le-

VOL. xn. 74
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East'n District. gaUy admitted to record, wanting the order
Jan. 1823.

~ of the judge for that pUI·pose.
TRUDEAU&AL. U .. I' f I it i 1.' d

l'S. pon examunng t us act 0 sa e, I IS roun
SMITH'S SYN-. h I 1.' • I'I .

DIes. 1I1 t e usua rorm, vestmg comp ete tit e In

the vendee Smith; and stipulating (as is uni
formly done ill Louisiana, where it is con

templated to give a lien on the property sold)

on the face of the same deed, a mortgage on
the estate in favour of the vendor Trudeau.

The purchase-money agreed to be paid by
Smith. was $12.5,000, 25,000 in cash, and the

residue in annual instalments of 25,000 dol
lars.

Two instalments ($50,000) were paid by

Smith. In the month of March, 1821, Smith

became insolvent, and failed to pay two of the

remaining instalments.

After Smith's insolvency. but before the
last instalment became due. Trudeau obtain

ed an order of seizure and sale, under his
mortgage stipulated in the deed to Smith;

and at the sale, caused at his own instance,

Trudeau became the purchaser at the price

of $80.000, of the same plantation and same
slaves, which he had sold Smith for $ 12.'l,000.

Trudeau has refused to pay over any por

tion of the purchase-money, claiming to re-
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lain the same in his hands, to the exclusion ofEast'n District.
Jan. 1823.

all other creditors, upon the ground of his ~
. 'l. d TRUDEAu&A.L.

pnVl ege as ven or. 1'S.

J M · f d' fSl\nTI~'s SXN-ames orrison, one 0 the ere itors 0 DIes.

John K. Smith, has interposed a claim for

'$1,1),000, and interest for several years; and

which he claims to be paid (out of the pro~

ceeds of the sale of Smith's plantation, so

purchased by Trudeau.) as a creditor of the

first rank. His claim is based on a conventional

mortgage and judgment, relative to which the
record exhibits the following facts.

More than two year" previous to Smith's

failure, Morrison having obtained a judg

ment against him in the state of Kentucky
for upwards of llH5.000, with the view to se

cure the payment of '$ 1.5,000 of this judg
ment, Smith, on the 23d June, 1819, exe

cuted to Morrison the conventional mortgage
made part of the record.

On the 15th May, 1820, Morrison's mort

gage was duly recorded by order of the dis

trict judge in the parish of St. Charles, where

the mortgage property is situate, it being on

the same plantation and slaves sold by Tru

deau to Smith.
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East'n District. Morrison also prosecuted his claim on this
Jan. 1::23.
....,....~ mortgage to judgment, against the syndic of

'rRUDE'U&:'L. I f J I K S . I . N 0 Irs. t ie estate 0 0 HI • mit I, 1lI ew- r cans.
SlIUTH'S SYN- u: I I i : tl

DICS. ,II"; mortgnge was a so recorc er 1ll ie

mortgage-office at New-Orleans, prior to its

beil'g recorded in the parish where the 'pro

perty is situate.
At the date of the mortgage executed by

Smith to Morrison, the latter had obtai lied
the judgmeut for $45,000, and which judg
ment was afterwards confirmed by the su
preme court of the state of Kentucky, as ap
pears by the decree of that tribunal, also
made part of the record before this COUl't.

At the date of the sale of Smith's planta

tion, when Trudeau became the purchaser,

Morrisou's was the only mortgage recorded
in the parish where the property was situate,
and was so certified by the recorder of mort

gages for that parish.

Shall Trudeau retain the whole purchase

money bid by him for Smith's plantation and

slaves, UpOll the ground of his privilege as

s vendor ry Or, shall he be decreed to pay Mor
rison S]5,000, with interest and costs, upon

the ground that Morrison's conventional mort-
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gage, recorded ill the mauuer pointed out by East'n Disn lct.
l:l Jan. 1::'23.

law, secures priority or payment? ....,..~
• TRUDEAU&.H,

Pursuing the order marked out by the op- _, ;8.,
. I I' . fi I ~~llTH S SYN-poslllg couuser, will exrumue, rst, t ie nature DICS.

of the vendor's privilege upon the real estate

and slaves , and then the validity of the con

veutional mortgage relied on to support the

claim of Morrison.

I. As to the nature and effect of the ven

dor's privilege. In Louisiana, as far back

as precedelit furnishes a gnille, it has been

customary where the vendor was disposed to

retain a lien on the estate sold, in the same in

strument, by which he passes the title, to stipu

late a mortgage for the purchase-money re

maining unpaid. This mode of proceeding is

peculiar to ourselves. For ill our sister states,

the usage has been, first to pass by one instru

ment, title to the vendee; am] then by a sepa

rated deed, executed by the vendee, mortgage

and hypothecate the estate to the vendor.

The deed from Trudeau to Smith is such

as was usual, and contains alike the clau

ses of sale, enfeciffrnent and warranty of title, .

vesting it fully and to every legal intent in

Smith. Nor do the subsequent clauses of hy

pothecation in the same deed at all weaken
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East'n District. the validity of the the title vested in Smith.
Jan. 1823.

~ Accompanied, as it was, by delivery, it was
'fnuDEAU&AL. C I ld ke i

1'9. as perfect as our aws cou rna e It.
SMITH'S SYN· I . f h . h h'

llICS. \l treatIng 0 t e property III t e t mg

sold, it is declared, ~. If a man deliver a thing

into the possession of one to whom he had

sold it, and the buyer had not paid the price,

nor given any security, or pledge, nor stipu

lated auy term for payment, the p.ropf'rty in

the thing sold will not pass to the buyer, until

he had paid the price therefor. But if he

had given any security or pledge for the pay

ment of the price-or had stipulated a term

therefor, 01' if the seller had trusted to him

for the payment of it-then the property in

the thing will pass by delivery, notwithstand

ing the price has not been paid, and the pur

chaser will remain bound to pay for it there

after."-Partida, 3, tit. 28, I. 46, ;!J1oreau and

Carlton's translation.

Thus we find our laws recognising, in its

fullest extent, the validity of the title passed

from Trudeau to Smith.

If this law be sound, then Smith had the

right to mortgage, sell, or dispose of this estate

to third persons in any manner he thought

proper. And the title by which he acquired

this estate, is just such as are in daily use.
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with which our citizens are most familiar and East'n District.
, Jan, 1823.

the nature and effects of which they most '""~

disti I h d TUUD~~'U&AL.istiuct y compre ell . /'s.
•• • S-UITH'S SYN'

No right or title can be vested III real estate Dies.

or slaves, but by writing. Civil Code, 310, art.

2;11. No mortgage, verbally stipulated, is

good, nor call one be created but by writing.

Civil Code. 452, art. 5. These laws were known

and familiar to the proprietors of estates,

at the date of Trudeau's sale to Smith. They

seem to have recognised the force of these

priuci pIes, and hence, you find their deed of

sale draWIl ill the usual form, vesting title in

Smith, and" hypothecating and mortgaging" the

estate sold for the purchase-money.

All these, however, say the able counsel of

Trudeau, were acts of supererogation; that

the hypothecary clauses, by which Trudeau

obtained a mor~gage, were uullities , and that

neither the contracting parties, 1I0r the judge

drawing the notarial act, understood their

rights, or their duties-nor did the vendor

need the clauses of mortgag/.- in his deed to

Smith.

It is not surprising that this ground is taken,

for, ouly let this deed from Trudeau to Smith

he deemed, what the parties knew and stipu-
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East'n District. lated it was a deed of couveyauce with mort-
J ou, L:i2J.' ,

....,...~ '[!"agc upon the estate sold, to, s~GUl'e the. pur-
'fRUDE'lJ&AJ" I d I . >< 1"S. C rase-money, all t !ere IS 110 olJger allY
~1\U'rH" SYN- 1 Fl'

DICg. groulH for controversy. '01' the couuse tor

Trudeau has had the caudour to admit, that,

if their deed be a mortgagc, as relates to the

vendor, his rights an: gOlIC; for II(' has failed

to place his mortgage all the records of the

parish, necessary to its validity, as regards

third persons.

But let us deem the stipulations of mort

gagc ill this deed, as mere surplusage , and

theu test it by the principles of law already

quoted, will it support the doctrine of privi

lege coutended for by Trudeau's couusel P

It has been already shown, by authority

from the Partida, if the purchaser give any

security 01' plc(~gc for the payment of the price,

or stipulate a term therefor, 01' if the seller trusts

for the payment, then the property in the thiug

passes by delh'cT!f. notwithstanding the price has

not been paid. Suppose the deed from Tru

deau to Smith was an ordinary deed of con

veyance, without stipulations of mortgage,

and stating, "that tor and in consideration of

$125.000, secured to the vendor by the six

promissory notes of the vendee, payable in

(
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yearly instalments' would the vendor still East'n DIstrict.
• , Jan. 18:23.

have retained his lien, by way of privilege, ~
• TRUDEAU&AL.

against subsequent purchasers or mortgagees? rs,

If hi d . '1 . 1 SMITH S SYN-t IS octrme were to preval . It not on y DICS.

prostrates the authority of the Partida. but in-

volves an absurdity, in requiring of purcha-

sers of property impossibilities.
To whom must subsequent purchasers look

for information, as to whether the purchase

money, for an estate sold on credit, has been

paid?

He can look alone to the possessor of the estate

with whom he contracts; awl if he be a corrupt

man, by exhibiting feigned vouchers of pay

ment, or collusion with his vendor, he may re
ceive the full value of an estate from an inno

cent third purchaser, and then 'wrest the pro

perty from him, upon the ground that the ori

ginal purchnse-moneyhad not been paid the

prior possessor and vendor.

It was to prevent frauds like these, that our
legislature have required, all liens to be recor

ded where the property is situate.

How often is it the case, that the original

vendors of property, sold on credit, reside in

foreign countries. Adopt the principles con

tended for by the opposite counsel, and no

VOL. XII. 'i.5
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East'n District. man would be sale in purchasing property,
Jan. 13Z3.

~ once sold on credit, until he had pursued all
'fRUDEAU&AL. c d h b hei divs. rormer ven 01''5, w atever e tell' istance or
SMITH'S SYN- • •

DICS. place of abode, to ascertain If they had been

paid the purchase-money, stipulated for. It
was to obviate evils like this, that our legisla

ture have declared, that all liens, not recorded

in due time where the property is situate, shall

be void as to third persons.

Let us follow the opposite counsel back to
the Civil Code, and it is not believed, he has

there found for his client, a shelter free from

difficulty, or one entirely satisfactory to his

own vigilant and discriminating mind. He

protests against the deed, of his client to

Smith, having secured the benefit of a

1st. Conventional mortgage.

It is not pretended that it is a

2d. Judicial mortgage.

Nor will he permit it to be considered a

3d. Legal 01' tacit mortgage.

Our Code proceeds, under another view, to

the divisions of simple morteage and privilege

mortgage, general mortgage and special mortgage;

and the opposite counsel is equally unwilling

to permit his clients' stipulations of mortgage

in the deed to Smith, to give it the character
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of either simple mortgage, privilege mort- East'n District.
Jan. 1823.

gage, special mortgage, or general mortgage. ~
F I h h . f I TRUDEAU&A.L.or, a t oug in one part 0 t ie argument "S.

h t id h '"Z .1" he d SMITH'S SYN-e seems 0 consi er t e pnvz ege OJ t ven or, DICS.

and privilege mortgage as convertible, and they
are, by the Civil Code, made one and the same

thing; yet finally, he takes the only position

which even furnishes argument, and declares,

"' we contend that we have a pril.!ilege. Our lien on

the land isprior to all mortgages, whatever be their

date."

It was found necessary to take from this in

strument (and this too in despite of its cove

nants) every feature which would give it the

character of evena privilegedmortgage; notwith
standing the Code (p. 456, art. 29,) says" the

privileged mortgage, or as it is otherwise called,
the privilege, is that which derives from a pri

vileged cause, which gives a preference over
the creditors who have only a simple mort

gage, though of a prior date.
" Such is the privilege of the venddr, who

has the preference over every other credftor,

for his payment, on the real property he has
sold."

Were we confined, in our views of this sub

ject, to the Civil Code alone, it would be diffi

cult to discover the ground of this solicitude
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East'n District. to take from the writinz on which the plain-
Jan. lU:23. ~,

~ tiff relies to support his claim, even the cha-
TRUDE~U&AL, f "l d B t h ,1'[

/'S. raeter 0 a prlm ege mortgage, ute uu-
SMITH'S SY1\'- fi I' d I

Dies. cu ty IS remove , t ie moment we turn our

attention to the statute of UHO, passed two

years after the adoption of the Code, where

it is declared-

"No iustrumeni, stipulating a mortgage, shall

have any effect against third persons, except

from the day on which the same shall have

been recorded in the office of the judge of

the parish, where the hypothecated property
is situated." 3.Martin's Dig, 138, § 4.

It has not been contended, that the privilegc

of the vendor cannot be stipulated ill the act of

sale. On the contrary, the counsel for the

plaintiff has acknowledged that, "It is a pri

vilege which must appear manifest on the act of

sale itsell If the seller ackmou-ledee, in the act,

that he has recoined the price in the presence of the

notary, or out of it, with the proper renunciation.

of the exception of non numerates pecunire then

ther~ is an end of the vendor's pririlege."

Let us strike out of the deed "from Trudeau

to Smith, all the stipulations of mortgage and

hypothecation, or rather, to meet the views

of the opposite counsel, let them be convert-
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ed into mere stimilations of the vendor's pril1i- Enst'n District.
't: Jan. lU23.

lege-the pl'ivilege of the vendor being de- ""~

1 d b h a-« C d b hi TRUDEAU&AJ,.care y t e WI a e to eliot lllg more 1'S

• • SMITH'S SYN-
nor 'less than the priVilege mortgage; and the me".

subsequent statute (1810) having declared,

that no instrument stipulating a mortgage shall

have any riflert against third persotls, except

from the day on which the same shall have

been recorded in the. office of the judge of the

the parish where the hypothecated property

is situated, it appears to my mind, that the

counsel for Trudeau has but one possi ble

alternative to escape the irnperitive opera-

tion of this statute-and that is, by proving

to the court, that a privileged mortgage is no

mortgage at all.

'Ve have shown by the provisions of our

Code, that title to land and slaves cannot pass

without writing-that no mortgage can be

created but by writing-that the privilege of

the vendor is nothing more nor less than the

privilege mortgage.

Our adversary has shown, that the privi

lege of the-vendor must be expressly stipulated

on the face of the deed, or there is an end of

the privilege. -T'o stipulate it, gives it at once

the character of a privilege mortgage, and then
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East'n District. the statute of 1810 embraces all instruments
Ja1!,lf;~.

~.-..... stipulating a mortgage.
TRUD~'\U&"L. I'" h he lezi 1 t did

1'8, t IS In vam to say, t at t e egIS a ure I
SMITH S ::lYN- I' I di l d' ..

DICS. not contemp ate me u 109 the ven or s prIVI-

lege, because the Civil Code ,was then before
them, and they saw that this privilege was, in

fact. the privilege mortgage; and it was one of

the cases contemplated, and expressly em
braced, by that act.

If any doubt remained, it would be removed

by a subsequent section of the same statute,

which declares, "No notarial act, concerning
immoveable property, shall have any effect
against third persons, until the same shall have

been recorded ill the office of the judge of the

parish where the immoveable property is
situated." 3 Martin's Dig. 140, § 7.

This little section imposes on the counsel
of the plaintiff, not only the task of establish

ing the deed from Trudeau to Smith to con

tain no stipulations of mortgage, but he must

also show, that it is not a notarial act, and that

it does not concern immoveable property.
Upon this subject our legislative body

were influenced by the dictates of com

mon sense, and have exercised tbat sound

ness of .i udgment calculated to put down an
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controversy and to remove all doubt as re- East'I' District.
, Jan, 12 3,

garded the recording of instruments am'd- .,.... A<...,
. I Th I c 'I £'I d. TRUDFAU&AL,mg rea estate. ey saw t Ie dVZ '--,0 e rs.

d d . h . ') 1" ki d SMI'I'H'S SYN-crow e WIt prlvi eges 0 varIOUS In S- DICS,

they saw too, perhaps, what the opposite

counsel acknowle-dges to have existed, some

confusion in the Civil Code, as to 'the several

mortgages; and, after first speaking of all in

struments stipulating a mor·tgage, they then

engraft a section, declaring... that no notarial

act concerning immoveable property," &c. The

word" concerning," here employed by the le

gislature, gained in comprehensiveness, though

it lost in technicality; evidently intending. and

actually embracing every description ofwriting

which could, in any wise, affect real estate.

Were it not for the seeming importance

which the plaintiffs have managed to give this

cause, the counsel for Morrison might be per

mitted to rest the argument here, relying

upon the positive provisions of a statute for

protection of his rights. We are told, how

ever, that this statute does not embrace 1'n

struments stipulating a lien or privilege in favour

of the vendor,

This view of the subject might well have

been anticipated, for nothing is more natural
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Eost'll Disti ict. to counsel, in a bad cause, than to meet the
Jan. 1823.
\.I"'~ force of authority, by protesting against its

TRUDEAU&AL. I' bilit
VS, app tea I I y.

SMITIl'S SYN- L 'f h' t f I' t- DIes. et US see I t e mteres s 0 our c len

will not find additional protection, from a se

cond statute.

The value of all laws and systems, can

alone be tested by their application to the

practical operations of society.

However admirable our system, as regards

J)w~'tgages and Jlrivilegcs~ it was not only com

petent, but the duty of the legislative body.

to prescribe the performance of certain du

ties to tbose claiming the benefit of either,

They have Jane so; and in the construction

of these statutes, we need only resort to the
well established rules of interpretation, and

inquire-"That was the evil contemplated to be

remedied? What was the new duty required to
be performed ?

Prior to the statute of 1810, the evil was,

the door opened to fraud in keeping secreted

from public inspection liens on real estate

and slaves. ,,,rithout altering the nature 01

the Iien-s-without taking from it, its full[orcc

as between the contracting parties, the legisla

ture simply imposed the duty of causing the
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intsrument stipulating the lien to be recorded East'n District.
b Jan. 1823.

where the property was situated, to give it ~

l'd ' d h' d d 'TRUDEA(T&AL.any va I lty as regal' s t tr persons: an I'S.

SMITH'S SYN-
they supposed, at the moment, they had gone nics.

far enough. But between the year 1810 and

year] 813,. new difficulties arose-new evils

presented themselves. It was, in fact, only

about that period that the abstract principles

of the Civil Code, began to be tested by expe-

rience, and the adjudications of the supreme

court.

What were the evils which the legislature
of 1813 was called on to remedy? They

arose in permitting a long list of liens, arising
from legal or tacit motgnges and privileges,

(having their existence only in the private

contracts of the parties, and the discharge of

duties in the administration of estates, &c.) to
•operate upon property, to the- prejudice of

third persons, who had no knowledge of the

existence of these Hens.

No unbiassed mind can read this latter

statute without, at once, coming to the con
clusion, that the legislature contemplated to
embrace, and, in fact, has embraced, every

possible case in which real estate and slaves

VOL XH. 76
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East'n District. can be affected by liens of any description
Jan. 1823.
~ whatever.

TaUDEA U&AI,. Th fi bezi . h . I ti
1'S. ey rst egm WIt a specIa enumera IOn

SMITH'S SIN- f d
DICS. 0 cases, an say-

1st. .1111 securities to befurnished by tutors.

2d, .I1dministrators of estates,

3d. Curators,

Mh. Executors,

5th. Guardians,

6th. Officers of the government,

7th. By persons employed in public seroice.

3th. .I111 sales of slaves or lands by sheriffs,

9th . .Jillmarriage contracts,

10th. .I1lifinal judgments,

11th. .I111 awards confirmed by judgment,

12th. .Illl marriaee contracts made out of the

state. where the parties move here to reside, "shall

be recorded." &c.

Where lan~s or slaves are affected, the re
cording to be in the "parish where they are

situated."

"And all sureties, sales, contracts, judg
ments, sentences or decrees aforesaid, and
all liens of any nature whatever, having the ef
fect of a legal mortgage. which shall not be

recorded al';rpealdy to the provisions of this

act, shall be utterly null and void, to all in-
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tents and purposes, except between the parties East'n District.
Jan. 13~3.

thereto." 3 Mart. Dig. 700. ~

W d h h
· . TnUDEAU&AI"

e are told, owever, that t is statute lSaI'S.

II' I' h 1" h SMITH'S S'1'.I.\"-mere nu lty-t rat it as no app ication-e-t at DIe@.

the liens embraced by it, are liens having the

1fect of a le~al mortgage, and that the plain-

tiffs' is no legal mortgage. but purely a privi-

lege. And by way of repealinfJ authority, we

are carried back five years, to the following

article in the Civil Code:-

"Privileges on moveables as wen asimmovea

bles, and legal mortgages, have their effect even

against third persons, without any necessity of

being recorded." Code, 464, art, 54.

There is but one way in which the plain

tiffs' counsel can avoid the force of this sta

tute, and that is, by establishing to the satis

faction of the court, that his privilege is no

lien; for if his privilege be a lien, then, to use

his own forcible language, the" rights of the

vendor are gone."
It is not a very pleasant task to pursue a

discussion into the mazes of technical refine

ment, but it must in this case be done, if from

no other consideration, than that of respect

to the talents so gravely employed in leading

on the discussion.
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East'n District. There is a distinction between liens and
Jan. 18'23.

~ privileges. All liens cannot be reduced to the
TnUDF:<\U&AL, h d f ··1 B·· d'ffi I

t'S, ea 0 prlVI ege. ut It IS I ICU t to con-
SMITH'S SYN- , f '·1 ffecti I hDIes. cerve 0 a pnvI ege a ectmg rea estate, t at

would not be considered a lien. Few words

are employed, even by lawyers, so compre

hensive in their nature, as that of lien. "It is

a word used in law of two significations; per

sonal lien, such as bond, covenant, or con

tract; and real Iicn; a judgment, statute, or re

cognisance, which affect the land." Terms

de ley.

It signifies an obligation, tie or claim, annexed

to, or attaching upon any property. Jacob's

Law Diet. tit. Lien.

A lien then is produced by bond, covenant or

contract, by Judgment~ statute or recognisance.

The costs of an attorney are a lien upon

the deeds or papers in his hands, (and their

liens naturally present themselves as the first

in order.) The factor has a lien upon the

goods in his hands, for any balance due him

from his principal. The common carrier has

a lien for his charges. In Louisiana, parish

judges have a lien upon the estate in their

hands, for all fees, charges, &c. It would oc

cupy unnecessary time to enumerate all ou
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specific liens. The whole list of mortzazes East'n District.
b b Jan 13z3.

and privileges, known to our law, are consi- ~v/-.-'
I

d I
, . TRUlJEAU&AL.

(ere tens, and so treated 10 the Code. 1'8,

I h d fi
. . f SMITH S Sy:\,-

n t every e rution 0 mortgage. (Code, DICS.

152, art. 2,) they are spoken of as producing

a lien on the things subjected to their ope-

ration.

That privileges are considered liens, the'
opposite counsel has relieved us from the ne

cessity of supporting by any other than his

own authority; for he has told us, in the com

mencement of his argument, "The right of

the seller of immoveable property, to his lien

upon it for the price unpaid, can hardly be
taken away or impaired, without violating the

principle of property itself."

And again, in the same page, he repeats,

"The vendor's privilege, on the thing sold, is
not one of those liens which requires to be re
corded in order to be preserved."

Still keeping in view the true character of

his privilege, he adds, "Our lien, on the one

hand, is prior to all mortgages, whatever
might be their date."

Had the learned counsel been a member
of the legislative body, in the year ]813. he

'would, no doubt, have been called on to pen
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East'n District. the statute before us; and unless the views
Jan. 1r.'23.

..,.....,..--." he now takes of the nature of privilege and
1'RUDEAU&AL. • h d h ld h

I'S. lien be altoget er unsounu, e wou ave
:-\J\lITlT'S SYN- f h

nrcs, employed the very language 0 t e statute.

And upon reviewing and scrutinizing his la
bour, he would have had abundant cause of

self gratulation in the comprehensiveness of

the terms employed; for he would have found

no lien could escape their operation; no, not

even a privileged lien.

But, we are again met by another argu

ment. in which we are told, that the privilege
of the vendor is not embraced in this statute;

because, after the words "and all liens of

any nature whatever," the legislature have

added the words "having the iffect of a legal

mortgage."

Now, although we have not urged that the

privile,!!c of the vendor is a legal mortgage, I
think we may with great propriety urge, that

the privilege of the vendor, is one of those

liens, having the" iffect of a legal mortgage."

The Civil Code, art. 54, P: 464, before re

ferred to, declares them to have precisely

the same effect; which is, "that both privi

leges and legal mortgages have their iffect

against third persons,without being recorded."
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The opposite counsel will not complain of Easr'n District.
Jan 18'23.

this argument, because, if his lieu has not the ,.....~
ff f I I . . h TRUDEATJ&AL.

e ect 0 a ega mortgage, It IS not wort a ''S.
SMITH'S SY!i'·

straw. But we are urged to press the argu- DIes.

ment much farther, and to come to the con

clusion, that because the legislature speak of
;, AJJ liens, of any nature whatever, having the

effect of a legal mortgage" they therefore

mean, none but liens given by legnl mor~!!a~es;

and the plaintiffs' not being a lien by legal
mortgage, but purely a lien by privilege; con
sequently, his lien is not embraced in the

terms "all liens of any nature whatever."
I leave my adversary in the full e:;joyment

of the benefits likely to flow from such prc~

mises, and such conclusions.
We do not prl:sume too much when we say.

our client's rights find full protection in the
letter, as well as the spirit of the laws, to
which we have adverted.

The reason and policy of the law, and jus
tice of the case, is also with us. No difficulty

or confusion, could have arisen under the

provisions of our Civil Code, but for the in
troduction of the 54.th art. before referred to.

giving effect to privileges and legal mort-
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East'n District O'aO'f'S against third persons without requiring
Jan. 10,"3. 0 I-, , 0

'-"'~ them to be recorded.
TRUD~; \ U~AL.

"S. It was a provision, which found its way into
SMITa s SYN- • • •

DIes. the Code without reflection as to Its conse-

quences, and evidently in contravention of

several previous provisions. My colleague

must have satisfied the court, that it was too,

in derogation of the laws which existed pre

vious to the adoption of the Code.

In examining the provisions of the Code.

as to the registry of mortgages, and several

others, it was clearly the object of its framers,

to require the recording of both privileges

and mortgages, to affect the rights of third

persons.

I need only cite a single article under the

head" of the effects of mortgages against the

third possessor," where it is declared, "That

creditors, who have either a privilege or mort

gage 011 immoveable property, or on slaves,

may pt1l'sue their claim Oil them into whate

ver hands they may happen to pass, to be

paid out of the proceeds in the order of col

location, agreeably to their privileges or mort

gages, provided their titles have been registered

ill til(' cases and manner directed by law. Code.
r- 460, art. ill.
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Is not this duty of recording, so as to affect East'n District.
Jan. 1823.

the rights of third persons, founded on the ...,....~
d I, ., H' . d h TRUDEAU&AL.so un est po iCy t • as It not receive t e l>S.

. f II . I I ,. SMITH'S SIN·sanction 0 a states WIt 1 W rose Jurispru- DICS.

deuce .we are conversant?

As to the evils arising from the doctrine for

which we contend, there are none, The case

now before the court is, perhaps, the only one

that will arise; fur, if anyone has been so

improvident as IIOt to discharge a duty, so

plainly pointed out by more than one statute,

he has abundant security in now having

his mortgages and liens recorded where the

law directs, The importance of this case,

therefore, is made to grow -out of the wealth

and influence of the family with whom we have

to contend; and never had a litigant so little

cause of complaint.

He sold a plantation to Smith for $125,000

-received fifty thousand dollars. In all pro

bability, a considerable portion of the $45,000,

advanced Smith by Morrison, was paid to

Trudeau. When his subsequent instalments

became due, that is, two of them, he seizes

the estate; and under his own order of seizure

and sale, becomes the. purchaser-gets back

VOL. XII. 77
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East'n District. the same plantation and slaves for the balance
Jan. 1fl23

"""',~ of purchase mOlley due him-and· pockets
TRUDEAU&AL. IJ1 t: I . c S" h ffi
M ';". /)).)0,000, c ear gam rrom mit -a sum, su •
~~IITH S SYN-. " If hi b k I

DICS. crent In itse , to cause IS an ruptcy; ea-

ving Smith's other cred itors without a cent.

And yet, the sympathies of the court have

been appealed to, on account of the hard

ness of the plaintiffs' case. The court is ear

nestly urged to violate the provisions of two

statutes; and to do so, by giving an interpre

tation to the stipulations of mortgage, in the

face of the deed to Smith, in direct opposition

to the evident meaning of the parties.
If this instrument is no mortgage, how was

it that Trudeau was so ready to seize and

sell the estate, under the laws made for the
benefit of mortgagees? It was a very good

mortgB.ge when he desired to sell the estate;
and a still better one when it enabled him,

by the amount of his own claim. to put down

all opposition in bidding, and obtain the estate

for the balance due him. But it becomes no

mortgage at all, when he is asked to pay

Morrison's debt, secured by mortgl'lge; and

that mortgage duly recorded, certified, and

made known to Tradeau at the day of
sale.
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But I do not impeach the sale. 'Ve only East'n D~strict.
Jan. 1823.

ask what the law will award; and that is, -..I""~

f d f I U
TRUDEAU&.U..

payment out 0 the procee s 0 sa e. n- I'S.

• • SMl'fa'S SYN-
der what circumstances do we ask It? nrrs.

Morrison finds Smith enjoying a large sugar
estate; and he had then enjoyed it upwards of

two years after the sale to him by- Trudeau.

Smith assures him that the estate is free from

incumbrance. In fact, he stipulates on the

face of the mortgage to Morrison, that the
estate is free from all incumbrances whatever.

Morrison receives the deed, forwards it to

his agent at New-Orleans, who, upon exami

nation in the general mortgage office of this
city, finds no lien or mortgage on the estate,
as Smith had covenanted; and there causes

Morrison's mortgage to be recorded.

Finding, however, the law requiring his

mortgagetto be .recorded in the parish where
the land and negroes were, to make it valid
as regards third persons, the records are

there examined; no mortgage or lien in favour

of Trudeau or anyone else, is found;

under a second order of a judge, Morrison's

mortgage is again recorded; and he is now
before this court; seeking only about one

fourth of the amount due him by Smith,
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East'n District. with no hope of ever obtaining a Dollar shou ld
Jan. 1823.
~ his claim be rejected,

TRUDEAU&AL. I '11 h' t th h d hi . f tl
1'S. WI say not mg as 0 e ar s Ip 0 ie

SnuTH's SYN- , , 'I k
DI~S. case. Let It speak for Itself. I WI 1not wea en

the force. of the appeal.

Our attention has been called to the provi

sion of the Code which declares s-«

"They who have on the property which

may be duly mortgaged, only a right either de

pending on a condition, or subject to be an

nulled or rescinded in certain cases, can only

consent to a mortgage subject to the same
conditions, or to the same rescission." Code,

152, art. 7.

If this principle be applicable to the cove

nants, creating a mortgage in Trudeau's deed,

we have at hand a eonclusive answer.

The law, for wise and good purposes,

has declared, that if you sell your estate, and

retain liens on it by conditions in your deed of

sale, you shall give notice to the community,

of the conditions on which you have sold your

estate, by spreading your deeds on the records

of the parish where your 'Property lies. In

other words, that you shall not be accessory

to gross frauds, by giving 'an .apparent weal th

to your vendefJ, in the possession and enjoy-
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ment of a large estate and by which at some East'n District.
, , Jan. 18~3.

distant day, you are, through the agency of ~~
t: d d' . . . d TltUDEAU&AL.sem1]t nen» an ' con itums, to rum innocent all 1".

bona fide third purchasers. The very object SMIT:I~E.SYN'

of the law in requiring the recording of liens

affecting real estates was. that subsequent

purchasers and third persolls might, by look-

ing at the public offices of record, there see

the conditions on which estates are held; and

then the force of the principle. from the Code

just cited, would have its full effect. The

article to which our attention is called, speaks

too of" property which may be dulymortgaged,"

and no property can be duly mortgaged as re-

gards third persons, without being ~ul!J reco~·d~d.

Our adversary attaches a much more sacred

character to his privilege, than the Code from

whence he draws the doctrines that govern it.

He speaks of it as being blended with the

"ery principle of property itself:

We find several instances, where the privi

lege of the vendor is lost,' even though the

property remain in the hands of the vendee.

" When for want of moveables, the credi

tors who have' a privilege (on real estate)

demand to be paid out of the proceeds of the

immoveables, in concurrence with the credi-
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East'n Di,strict. tors Wh0 also have a privilege on said im
Jan. ,,,23.

\.6--.~ move» bles, the payments must be made in the
'rRUPr.: IU&AJ.. f' II' d ji I h 2d l

/'S. 0 OWlllg or er :-lst. unera C arges; .' aw
l'1l1UT;J'S SYN- 1 0) t 1 • di I d

1'1('S. cnarges s »c . crwrgcs respectlllg me tee atteu -

ance, physician, dnfggist, &c. j 4th. the salaries

of the perSOlJS who lent their 'services during
the last year, or what is due on the current
year; 5th. the price of the subsistence furnished

to a debtor, and to his family, during the last

six months, by traders in retail, as bakers,

butchers, and the like; aud during the last year

by tavern-keepers and boarding hauses;" Code,

461?, art. 73, 470, art. 77.

And then comes the privileges of the cre
ditors, mentioned in the 7[jth art. of the Code,

same page-tQ wit, the privilege of the vendor.

Here you find a long list of claims, in some
cases sufficient to exhaust the whole proceeds

of sale of a plantation of inconsiderable value,

actually preferred and. paid, prior to the ven
dor of the same estate.

And why is this done? For the reason

already urged, that the possession of the
estate gives those who .hold it a credit with

society, which the law will not permit to be

abused.

In treating of donations it is declared that,
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" where there is a donation of property sus- East'n D~~;rict.
Jan. 1u.:..3.

ceptible of nwr~gage, a transcript of the act....-.-.--:
.. h d 0 b d . t· TRUDEAU&AL.containing t e onatron, must e rna e WIt nn ,;s.

the time' directed for the transcript of 'mort- i:3;1IlT~~~S.SYN'

gages, in a separate folio book, &c.

" The want of transcription, may be plead
ed by all persons concerned; except those

who were charged to cause the transcription,

or their assigns, arid the donor." Code, 222,

art. 62-6,1.

In treating of the duties imposed on bene

ficiary heirs, who claim with the benefit of

inventory, the law provides, that after the

usual advertisements, if the heir pay even
ordinary creditors, and there be an in

sufficiency of funds, pril'ilegeJ or mortgaged

creditors, who have not· presented their

claims, lose the benefit of their liens; even
though on the very estate sold, and out of

which ordinary creditors have been paid.
Code, p. ] 70, art. ] 13.

And why is this inroad made upon what our

adversary would deem, the sacredness of his

privilege ? Simply because the law roquiresr

that he who claims by privilege, should within

a given time exhibit hi- lien, and cause it to

be enforced, or let other creditors controvert
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East'n District. its legality; and having failed to do so,the
Jan. 1823.

'."v""" law deems it a nullity. Is this law less bind-
TRun::;u&AL. ing? Is its reason, or the policy on which it is
SMITH'S SYN- Ii d d I s: ibl h h . . dDies. oun e , ess IOrCl e, t an t e posstive an

repeated provisions of our statutes, requiring
the recording of all notarial acts, mortgages,
and liens affecting real estate, to give them

validity against third persons?
By adverting to the decisions of our su

preme court, they will be found to sustain the
principles for which we contend.

The first, is that of Lafon vs. Sadler, 4. Mart.
p. 476. There the lien supported was that of

privilege, resting purely on the rights of the
plaintiff as a builder. His lien was not ere

ated by writing. No writirtg was, in fact, ne

cessary. The law created the lien when the

work was performed; and the court very pro
perly decide, that expressing the terms of the
contract in writing. or by notarial act, could

not strengthen the privilege which already

existed. But the. chain of reasoning evident
ly shows, that if the lien in that case (as in
this) had 'been created by writing, and that
not recorded as directed by law, the lien

would have been void, as ~o thirdpersons.

This case was decided by the court in
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June,. 1816. In the ensuing session we East'n District.
Jan 1823.

find that body again employed on this SU~I- -,",--..,;

. d hei .. I bi 'TRUDY'U&AL.ject , an t err prlllcipa 0 ject was to rr-- rs.

d h 'I . f I' d Sl\UTH'S SYN-me y t e eVI growlllg' out 0 lens secure DICS.

to builders of houses, ships, &c.; and

they require, "That in all claims exceeding
$i)OO, no architect, undertaker, or other work-

man, shall enjoy with re'gard .to a third parly,
any privilege or legal mortgage, on any im

moveable property, ship, vessel, or water-
craft, on account-Of any work, furniture, build-

ing or repairs; unless they shall have entered
into a written contract, and which shall be

recorded by the recorder of mortgages, parish
judge," &c. Sess. .!lets, ISI7, 122, § 7.

Thus we find the legislature, from time to

time, legiSlating with the express view of clos

ing the door against the evils of which we

complain.
If it was sound policy to give the world

notice of liens on buildings and ships, where
the sum demanded only amounted to $500,

by causing the lien to be recorded; how much

stronger the reason for requiring the vendor
to record his lien, when> it is not unusual

to give long credits, and where estates are

VOL. XII. 78
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East'n District. frequently sold for sums amountmg to prince
Jan. 1323

....,...~ Iy fortunes?
TRUDEAU&AL. Th hI' I d d bva. ey ave so egIs ate , an y as many
SMITH'S SYN- h di . . II d

~ICS. as tree istmct statutory provIsIons, a rna e

in relation to real estate and slaves; and

passed since the adoption of the Code.

The section of the act of 1817, just referred
to, shows most conclusively also, the inten

tion of the legislature when speaking of le

gal. mor~!!ages and pril'ileges.

They were evidently deemed one and the

same.and hence the use of the words, "No ar
chitect, undertaker or other workman, shall en

joy with regard to a third party, any privilege

or legal mortgage on any immoveable property

without recording'." &c.

The case of Mi/laudon vs. New-Odeans Wa

ter Company, (II Martin's Rep. 278,) comes
next in order. There the privilege was claim
ed on a moveable, to wit, an engine, and en

forced upon a provision of the Code, in regard

to moveables, but in no wise whatever affect

ing the case IlOW before the court.

The next case is that of Jenkin's vs. Wilson's

Syndi~s. where the court are called onto decide

the rights of the builder claiming a privilege.

r
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•

Not a non-recorded privilege' for the contract East'n District.
, Jan. 1823.

upon which his lien was founded had been ~

d d d h b d f
" d TRUDEAU&AL.

recor e ; an t at too, y or er 0 a JU ge. vs.

B h .. I' h d b SMITH'S SIN-ut t e ormssion was, that It a not een J)J~S.

recorded within 'ten days.

I cannot serve my client more essentially,

than by using the strong illustration of his

rights, furnished by this court in the case just

referred to.

" In Lafon vs. Sadler, 4 Martin, 476, (say the

court.) we held that the notarial act was only

the evidence of a fact, from which the plain

tiffs' privilege resulted; in the present case,

the writing is of the very essence of the ap

pellees."

"Lafon having built Goodwin's house, had

ipso facto, by law a tacit lien, (and here too the

supreme court deemprivilege,just what the op

posite counsel does,a lien.) His having reduced

to writing the contract which fixed the man

ner in which the house was to be built, and

the payment effected, did not create his right.

Having a lien by 'law, and made a contract

which did not modify his right, he was allowed

to avail himself of his stronger title, that

which resulted from the law.
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East'n District. " Here the plaintiffs' lim," (it is unfortunate
Jan lfl'23.

~~ for the plaintiff that the court go so often hand
TRUTJE'U&AL" h d ith he lezi I iu th 1"rs, 111 all Wit t e e~ls ature 111 t e apl' icauon
SMITH b SYN- fl' h he nlai off' I hDIes, 0 ten, to w at t e p amti 8 counse must ave

purely pt'ivilege, or his client" ill have nothing)
"is not independent from the writing; for the
writing is the very essence of it. Here the
writing is essential to the plaintiffs' recovery,
and ihe defendant may resist its introduction.

unless it has been recorded according to law." Jen

kins. vs. Wilson's Syndics, ]] Martin, 436-7.

And the court decreed the writing null, solely
upon the ground that it was not recorded within

ten days. What additional authority does Mor

rison's case require?

It has been admitted by the opposite coun
sel, that Trudeau's "privilege must appear mani

fest upon, the act of sale itself." If this be cor
rect, and no rational mind can question it,

then it is "created" by the act of sale; and

consequently, in the language of this court,

"the plaintiffs' lien is not independent from

the writing; for the writing is of the very es
sence of it."

The lien of the builder was a privilege.

The lien of the vendor, say the counsel, is a

,
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y

prloileg». The statutes require both to be East'n District.
,. Jan. 1823.

in writing-both to be recorded. Shall the "" -----
e. '1 1 h 1 ib b TRUDEAU&AL.rar ure to recoru, as t e aw preocfI es, e IS.

c: I d vet furni h . h SMITH'S SYN-lata to one, an yet rurrns protection to t e DICS.

other?

The second branch of the subject. the na

ture and validity of Morrison's mortgage, presents

itself.

It is a mortgage executed in the state of

Kentucky, familiar to the laws of that state;

and its execution duly authenticated conform

ably to the act of congress. Ingersol's Dig. 77.

Neither the execution nor authentication

of this instrument, however, have been contro

verted by the opposite counsel; but its effect
is attempted to be shaken upon two grounds:

Ist. That it is a conditional or defeasible

sale and no mortgage.

2d. That it is uncertain as to the sum of

money secured.

That it is purely a mortgage, the whole na
ture of the transaction, as well as the instru

ment itself conclusively shows. Itisin the usu

al common law form, except as to conditions of

re-entry, grown into disuse by the interposition

of courts of equity; furnishing on the one
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Easr'n District. hand the equity of redemption . and on the
Jan. 1':~3 '" ,

-" ,"'-' other, HlP right of foreclosure by seizure and
T"UJlK~U&AL I b h c. f: 'I' h 1 f

,.8 sa e ; ot, teatures aIl1I Jar to t e aws 0

SMIT" ~ STN- L ,. d I II id d hi
DUo;;, ouisiana. All we S ia be at e on t IS

subject by the fact, that there is no essential

difference in the principles recognised by

courts of equity in our sister states (as regards
mortgages) and the courts of this state. The

only difference is. that here the mortgagor re

mains in possession of the property mortgaged,

whilst illother states, tltey not unfrequentlysur

render the use of the mortgaged property to
the mortgagee, and especially when the se
curity ~iven is slender. President Pendleton

has told us, that ill Virginia, (where the sys

tem 'of jurisprudence is the same with that of
Keutucky.) "In recurring to the nature and
principles of mortgage, they were borrowed
from the Civil law," 1 Wash, Rep. 19; and for

the nature of this mortgage, see Powel on

Mortgages, and the precedent there given.

There is a strong and marked distinction

between a conditional or defeasible sale,
and mortgage. In the former, an actual sale
must take place; founded upon a considera

tion paid. (and this consideration must bear

some proportion to the value of the estate
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sold to escape the imputation of fraud) EllSt'n District.
l Jan. 18~3.

coupled with condition, that if the mOlley be '..,,/.....,
id . d h h . I TI<UDEAU&AL.not repal on a gIVen ay, t en t e rig It to ".'.
• • SMIT'<S BTli'-

become indefeasible. DIes.

The mortgage, on the other hand, is a deed

of conveyance, for thesecurity ofmoney, vesting
the right and title in the mortgagee, but con

ditioned to be void upon the faithful payment
of the money secured; and if the mOlley be

not paid, then the right of foreclosure' at

taches to the mortgagee, and the equity of're
demption to the mortgagor.

In examining instruments of both descrip

tion, whatever be the peculiar language

employed in the contract, the essential and'
governing rule of interpretation is, the realob

ject ofthe contracting parties. I Call Rep. 280-7.

2 Call Rep. 129. I Hardin's Rep. 6. And a

mortgage has ever been considered ill the na
tureofa "security for money." 1 Bibb.Rep. ,1)23.

The deed from Smith to Morrison, stipulates

a mortgage, and must therefore be considered

as a securityfor monry.

In adhering to the rule, that the "true in

tention of the parties should govern such con
tracts," the courts of sister states, as well

as this tribunal, have adjudged deeds of sale
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East'n District. without condition, and vesting complete title
Jan, IB23. '

"""'v''''''' to take the rank only of mortgage securi-
TRUDE'U&AT.. • d . d he i d . f h

, ~·S. , ties, an permute t e intro ucnon 0 ot er
SMITH s ~YN" bli h h hi f h

lITCS. testimony, to esta IS teo ject 0 the par-
ties, in the execution of the writing. 1 Wash.

Rep. Ross vs, Norvell, 14; Barron vs, Phi/an.

4 jJJlart. 88. Is there 'any thing in Morrison's

mortgage bearing the semblance of sale, de

feasible or indefeasible? What, sell a large su

gar estate and seventy slaves, purchased by
Smith at the price of $125,000, to Morrison

for the sum of S15,000 ! '! !
According to the authorities just quoted, if

the instrument had not stipulated a mortgage

but had purported to convey perfect title.

this court would have decreed the title void,

in favour of either Smith or his creditors,

could it have been established by other testi

mony, that the positive sale was only intended

as a security.

Shall Morrison be in a worse condition by

having in good faith obtained, what was con

templated to be given, a mortgage, sfipulating

the same as a security for his debt?

But how is our adversary to be benefitted

by making this a defeasible deed P

It will greatly oblige Morrison to have it so
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considered; for Smith having failed to pay the East'n District
Jan 1823.

SJJ,GOO, 011 the day appointed, the deed 108t ~
. I /' ibl h d h b TRUDEAU&AI..ItE> ( e east e c aracter, all t e estate ecame /'S.

I I I · M' d h SMITH'S SYN·comp ete y oestec III Or1'l80n; an ,as t e op- IlI(;S.

posite counsel insists on it, we pray of this

court to decree us the restoration and enjoy-

ment of our property,

As to the second objection, that Morrison's

mortgage is not SUfficiently certain, the argu

ment is answered by an attentive perusal of
the instrument itself:

The express sum secured is " fifteen thou

sand dollars;" it was not to be enlarged or

diminished, nor was the sum secured in any

way to depend on subsequent events. The

subsequent stipulations iII the mort~age, are

altogether personal, as to Morrison. The

SI5,000 was to be paid on a given day; and

if 1I0t paid, the benefit of a foreclosure, by or

del' of seizure and sale, at once attached to
Morrison. No covenant is introduced affect

ing this sum, or the lien given to secure its

payment. And that the payment was to be

enforced through the lien, if Smith did not pay
at the day fixed, is strengthened by the sub

sequent stipulation, that Morrison was to re

fund any amount received from Smith, should

VOL. XII. 79
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East'n District. the surpreme court of Kentucky decree a
Jan. 1823.

~ less sum than the }.5,000dollars.
TRUDEAU&AL. 1 h h d fi

l'S. How could he refuur unless e a rst
SMITH'S SYN- '.1'" Ad' h'Dies. receiveu r II It was to secure t e receIpt,

that the' mortgagE' was given.

If any doubt cou 111 be entertained on this

subject, it is removed by authority from Bibb's

Reports, as to what constitutes uncertainty in

a mortgage; and by the testimony of judge

Turner who deposes as to the validity and

force of this mortgage, according to the laws

where it was made. See 4 Bibb's Reports, 288.

Morrison's having obtained his judgment

lor 84.5.000 prior to his mortgage, produced

certainty as to that sum. Nor was this cer

tainly weakened by the confirmation of this
judgment by the supreme court of Kentucky,

and this too, prior to the pretended recording
of Trudeau's mortgage.

It has, however, been urged to the court

that. as rE'gards real estate, our courts will

not permit it to be affected in any other, than

the manner pointed out by our own laws.
Fortunately for our client, it is not at all

necessary to controvert tbis position; the

laws of this state, and those of Kentucky

where the mortgage was executed, agreeing
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in every essential, requisite to the validity East'n District,
Jan. 1823.

and force of this mortgage. """-~

Th b d b t
'I'R UD E ' U & A L .

ere, mortgages cannot e create u I'S.

SMITH'S SYN-
by writing. Such is the law here. Nor can nres.

the mortgage have effect against third per-

sons, unless duly executed and recorded as

the law directs. Such is the law here. There,

the intention of the parties, as to the nature

of the instrument, is the governing rule of in

terpretation; such is the law here.

It will not be seriously contended, that par

ties, cornpetant to contract, cannot execute a

mortgage in a sister state on property in this.

This would go to vacate all contracts made
out of this state; for, what is this mortgage

but a contract?

This court, as also the tribunals of justice

throughout the union, are in the daily prac

tice of enforcing contracts made out of the
state, where their execution is decreed; and
no principle is better established, than that

they will be enforced as to their nature and

r:t!ect, accord ing to the laws of the state where

made. 3 Dallas, 370. See Lynch vs. Postle

waite, 7 Mart. 70; 1 Gallison, 371 ; 7 Martin,

352; 1 Peter's Rep. 74; Morris VB. Eve, 1 J

.Martin, 730.
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East'n District. All that this court, or allY other governed
Jan. IlJ:23. -

~ by sound principles, call with propriety do, is,
TRIIDE4U&:,U.. k I h d f

us, to ta e' care t rat t ey 0 not ell orce con-
SMITH'S SYN- d l h . . I' f I

Dies. tracts, ma e e sew ere, III VIO ation 0 t ie es-

tablished rights of property, and to the pre

judice of society here.

It could not be asked of us, for instance, to

permit real estate to be affected other than

as the laws of our country require. Nor, that
we should exempt citizens of other states

from the performance of any duty we think

proper to prescribe, in order to give their
contracts or liens force and validity as to

llrope rty in Louisiana.

But this court have gone farther, in the case

of Whiston VB. Stodder 8r also Syndics, than we

ask them to go. They decided in that case,
that a lien attaching by the laws of a foreign
country would follow property removed into

this state, and be enforced here. 8 Martin's

Rep. 135.

We only ask of the court to give Morrison's
mortgage the force and effect that would be

given to similar contracts by the laws where

made, and they are precisely similar to our

own. Nor do we rely alone Oil this principle

for protection. Upon presenting Morrison's
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lien for enforcement, we take UpOll ourselves East'n District.
Jon 18~3.

the task of showing, and we have clearly cs- ~
LI' I d I I' I" ,1 L . TI,PD1:',U.\;AL.tau IS ie ,1st, t rat liS len IS created y U'1'l- t:S.

. d' hI' SmlTH"S ::lyl\'"-ttng, all III t e same manner aut iorized by DI~S.

the laws of this state; ~l[ld secondly, that he

has performed all the duties which our laws

require, so as to bi,'e his lien full force and

effect.

A decision in our favour prf'sf'rves the

sanctity of our laws, violates no princi ple

• of property, and in llO wise prejudices the es

tablished rights of our citizens.

If the plaintiffs' lien has [Jot the preference,

to whom does censure attach? Where was the

llegligence which took away its priority?

At his own door, in disobeying the positive

injunctions of our 0'''11 laws as to the duties

enjoined, to give his lien validity, as regards

third perf'ons.

I will close this argument, on the part of

Morrison, by calling; the attention of the court

to two provisions of OUl' Code, which clearly

show, our legislative body looked to the en

forcement of mortgages from sister states.

In treating of mortgages and the several

sorts, it is enacted. that "judgments rendered

in the other states or territories of tile United

States, gi"e a mortgage validity only from tho
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East'n District. day, when their execution has been ordered by
Jan. W23.

,...,.. ---... one of the judg('s of this territory.
TRUDEAU&AL. C . I d' di . I

N. ~'onventlOna all JU icia mortgages can-
SMITH", SYN- • h' d

DIGS, not operate agamst a t 11' persoll, except

from the day of their being entered in the of

fice of the register of mortgages in the man
ner and form directed by the Code," Code, 454 1

art. 1:21 14.

Workman; HI reply. In the elaborate and

ingenious arguments of the learned counsel,
on the other side, I find nothing that can over
throw my clients" claim. A written instru

ment is unquestionably indispensable for the

vendor's privilege Oil immoveable proper

ty; for without such an instrument, that spe
cies of property cannot be legally sold: but

the counsel goes too far when he maintains,
that the proof of the existence of the privi

lege cannot be drawn from any other source.

If it appears conclusively from the deed itself,

that the price has been fully paid, then indeed

therecan benoquestion about thc privilege for

that price. But if it is shown, that the pay
ment has been made only by notes, then the

privilege will exist for the amount of those
notes, should they not be paid. This has been

determined repeatedly, even in the case of the
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less solemn privilege of the vendor of move- East'n District.
b Jan. W:23.

able property. '-""~

Th . . h h h TRUIlEAU&AL.e Important question, w et er t e mort- cs,

f S . h b '.1.1 hi d SMITl!'S SYN-gagee 0 mit can e cousiuereu as a t 11' DIeS.

party, in the legal sense, is slipped over, by

the opposite counsel, very smoothly. He tells

us, laconically and confidently, that whoever

was not a party to the deed, must be consi-

dered under the denomination of a third per-

son. Then the heirs, or the legatees, or the

vendees of Smith, as well as his mortgagees,

would be third parties: and he who has no

title at all, or but an imperfect or conditional

one, to an estate, may, nevertheless, transmit

that estate by a good title to another. The

idea of a third parly does, ex vi terminorum, ex-

clude the principal party, his representatives

and ayants-callsc, that is all those who claim

immediately from or through him.

I am not surprised. that the gentleman finds

the definition of Ulortgage in our Civil Code

to be an unfortunate one. It is so, for his

cause at least. From this definition, as the

counsel himself understands it, our claim,

whatever it may be, cannot be considered as a

simple conventional mortgage; for the vendee

bad no right or property ill the estate sold, until
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East'n District. he accepted of the sale of it. Neither, ac
Jan.1fJ'23.
~---., cording to the definition (C. C. 454, art. 15)

TRUDEAU&AL. 1 . .. t d b tl d
ns, can our c aim, as It IS represen e y re a -

SMITH"S ~YN- b I I I I
DlCS. verse party, e a ega mortgage; a ega

mortgage being that which proceeds from the

law, without any express covenant of the par

ties-and our claim being expressly covenant

ed for.and reserved by the parties themselves.

What then can our claim be ?-a privilege or

privileged mortgage, and nothing else.

It is too late now for the parties to object,

that we have proceeded on' our privileged

mortgage, as if it had been an ordinary con

ventional mortgage. In whatever manner the

estate in question might have been sold, whe

ther at our suit, or by the syndics of Smith,

we should have been entitled to our privilege

OIl the proceeds. But the counsel expressly

state, that they do not wish to set aside the

sale that has been made: neither do we.

Of tile true meaning of the word lien, nodou bt

can be entertained. If the legislature had enac

ted, that all liens whatever, not duly recor

ded, should be null and void,&c. I presume, all

privileges like ours would have been included

in that enactment. If the legislature inten

ded to do, what it is erroneously said they
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have effectually done, thev would have or- East'n DIstrict.
"' Jun. 18-.l3.

dained, either that all liens whatever,-or all ---/--."

I · I . ! ff f .. TnUDJ<:AU&AL.lens ll:lVmg the e ect 0 a legal or privilege IS.

SMITH'S SYN-
mortgnge,-not recorded, ,''c. shall be null DIes.

and void. But our Ipgi..;lalure never did, and

neve r iutendr-d 10 do any such thing. They

could not do this without destroying all the

privilf'ges given 011 real property for funeral

charges, law char~es, etwrges for medical at

tendance. for sr.Iaries of peri'oni' hired, for

subsistence. et cetera; privilegps, most of which

it would be impracticable to record in the

manner the act prescribes for liens having the

effect only of a leg;11 mortgage, The con

struction, contended for, of the last pnrt of

the first section of the act of ] 813, cannot be

maintained without depriving all those enti-

tled to the privileges above mentioned of their

liens on the debtor's immovr-able property.-

But it is already well settled, that no such ef-

fects have been produced by that act. This

court has so decided in the cases I have al-

ready cited; and the legislature have con-

firmed the principle of the decisions ill those

cases, by modifying, in the act of 1:317, the

law in respect to one particular kind of pri-

vilege, to wit, the builder's privilege, when his

VOL. XII. 80
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E~~~.~~~;~et. claim should exceed 500 dollars, The act or
'-1"."--' ] 815 required the regit-Jtry of all liens having
~~~ f

vs. the effect of a legal mortgage. The act 0
SMITH'S SYN- . •

lUeS. ]817 reqUlreq the registry of one, and only

one species of lien, having the effect of a pri

viJege mortgage. If the l('gi~lature, in 1817,

intended to require the regi~try of any other

kinds of privileges, or liens having the effect

of a privilege mortgage, tllPY would have ex

pressly designated and enumerated them.

This provision for the record of one sort of

privilege, or privileged mortzage, on immove

able property, is a decided exclusion of the

legal necessity of recording an,Y others. And

thus, as one of the counse-l very justlj' ob

serves, we find the It>gil:'lature, from time to

time, legislating with the view of closing the

door against the evils of concealed liens: yet

at no time, though they have had many years

to meditate on the subject, have they legisla

ted in this manner re~pecti!lg the vendor's, or

the physician's, or the lawyer's privilege on

the immoveable as wr-ll as on the moveable

property of their de l-tors.

(J:T The court took time to advise.
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ROUSSE.IlU vs. HENDERSON ~ .ilL.

ApPEAL from the court of the parish and

eity of New-Orleans.

635

East'n District.
Jan. 1823.
~

ROUSSEAV
I'S.

HENDERSON &
AL.

PORTER, J. delivered the OpInIOn of the
After the trial

court. The plaintiff avers, that she is the has been gone
mto and evi

owner of a tract of land, situated on the right donee heard, it
is too late to

bank of the river, about four miles from New- pray for a con-
tinuance.

Orleans, having a front of six arpents by the Apar~ywith-
out a title can

depth of forty, lying behind a plantation for- avail him~rl~of
• • • • no presrnpnon

merly belongmg to Margaret W iltz, III virtue but that ofthirtv
yean.

of a grant to her ancestor by Don Bernard

Galvez, dated 6th August, 1773; upon which,

she states a certain George Henderson has

entered, and pretending that he is proprietor,

refuses to give her possession. She prays for

his eviction from the premises; and to have

damages for the illegal entry.

The defendant pleaded the general issue,

and cited Stephen Henderson in warranty,

who answered by calling in his vendors, S.

Allain, V. Allain and A. Allain. They ap

peared ; and vouched Constance Rochen and

Fergus Duplantier, who prayed, that the per

sons from whom they purchased, the exe

cutors of B. Lafon, should be cited to defend

the title.
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East'n District. The last mentioned parties appeared. and
J{/,/ 'f,23

'-6~ __ in addition to the general issue. pleaded pre-
ROU,'8E',U

"'. scription of ten, twenty and thirty years.
HENDERSON & • d r he inlaintiff IAL. There was JU gment ior t e p amn ,ant

the defendants appealed.

Three bills of exceptions were taken on the

trial. Those of the plaintiff need not be exam

iIll"d, and that of the defendant presents no

difficulty, It was to an opinion of the court,

refusing a continuance after the trial had been

gone iuto, and evidence heard; in which we

entirely concur, and think the judge did not
err in refusing the application.

The plaintiff produces a grant to her ances

tor, Jacinto Panis, for the premises; the only

questions then presented for our inquiry are.
Have the defendants acquired that title? or,

have they an adverse one, which is superior?

They insist they have both, and rely on a

purchase from the plaintiff's ancestor and pre
scription.

The testimony establishes, that Jacinto

Panis, the original grantee, intermarried with

Margaret 'Viltz, who owned the plantation of

six ,arpents front and forty depp. between the

tract granted, and the river: and it is on an act

of sale of the said Wiltz and Panis of the 8th
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of April, 1785, that the defend alit::; r"iilC;PflHv E~~::::.~;1~~1~ct.

rest their pretensions of having acquired the J""' ___

property by purchase. Ruu',~.:E.'.U
HENDJ.;,{;ON &

But that document falls far short of estab- .s.r.,

lishing the fact for which they introduced it.

It is in the usual form of public acts. where the

husband assists his wife in the disposal of her

immoveable property; and it states, that there

is sold to Antonio Joseph Piguery, a planta-

tion consisting of six arpents front, with the

ordinary depth, situated a league from the

city, it being the same which the vendors ac

quired by an act of retrocession from Don

Pedro Daspy. We look in vain, to this instru-

meut, for proof of the sale of the premises in

dispute; the act says ordinary depth, which

is forty arpents, and it required them to sell

eighty, to include the tract of Panis. There

is no proof, that the land he acquired from the

Spanish governorev('r made a part of madame

\Viltz's plantation, and what puts the intent ions

of the parties beyond doubt is, that they de-

clare they sell a tract which was retroceded

to them by Daspy, and Daspy, as it is pro-

ved in evidence, held only six by fOrty. Jjla-

carty vs. Foucher, ante, 1U. lunis VB. AI'Cru1n-

min, ib. 42fi.
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Easr'n District. Having thus ascertained, that the only act
Jan. 1!J23.

"-""'~ by which it is alleged the ancestor of the
ROUSSE"U

1'8. plaintiffalienated the property did not, in fact,
HENDERSON & di b' f r.: . I .. .

AL. ivest un 0 ms trt e, It IS unnecessary to in-

quire into the conveyance of his vendees,
who could not make a right to themselves, by

inventorying the lands of others, and disposing
of them.

On the plea of prescription, as the defend
ants are without title, nothing can avail them
but that of thirty years, and the evidence ne
gatives actual possession.

We express no opinion in respect to St. Pe,
who, it appears, bought eighty arpents in

depth-he is not a defendant.

It is therefore ordered, adjudged and de
creed, that the judgment of the parish court
be affirmed with costs.

Denis for the plaintiff; Cuoillier for the dec
fendants.
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BOUTHEMY vs, DREUX 0/ st:

ApPEAL from the court of the first district.

East'n District.
Jan 1/!'t3.

-..-- --...
BOU'HEMY

l"','.

DR.~UX & AL.

PORTER, J.* delivered the opinion of the A "II b
WI may e

court. This action is brought by the heirs ofprove,\ by asingle witness, A

Pierre Bouthemy, deceased, to annul and set witness. may
contradict er.un-

aside his last will and testament· or in case it ciations in n WIll, , The names of
is declared valid to have certain legacies the witnes~es, nee ,1 uot be 111-

granted by it avoided, and the executor com- se i ted in the ho-
dy of a nun, u-

pelled to render an account of his administra- pative will, undel private sig-
tion. The case has been already before nature.Whether all
US, and was remanded for further proceed- the witnessesshould sIgn at
iogs. 10 Martin I. the sa me time.

, Facts which
It has been tried on its merits. The dis- depenrlon prnof,should be alle-

trict court gave judgment for the defendants, g. d, that the ad-ve rse party rna y

and the plaintiffs have appealed. ~1Jsprove" them
HI the infcnor

In this court, they have relied on the follow- court.The pr-s-mta-

ina grounds for the reversal of the judgment tion of a. "iII to
o the witnesses

of that of the first instance :_ ner-ds uot be
numual.

1. The legacy of the universality of his fur- The cn curn-
stance of a judg-

niture, bequeathed by the testator to his coo- rru nt bpmg ,e~.
ric I f'c! on a petl-

cubine, is void. Civil Code, 210, art. 10, and tion written in
Fr- nch, dops not

232, art. 115. make it roul,
Qut:e're if vOlda-

2. The will is void, not being clothed with u«»

% MARTIN, J. did not join in this opinion, having some

interest on the question.
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East'n D,~~trict, the formalities required by law, to give it va
Jan. J .. iJ.

~ lidity. Civil Code, 2:211, art. 9G-232. art. 108.
BOUTHEMY T 'h d h 'II b t'

1"S, 3. he proceedings a 011 t e WI , e ore
DREUX & AL. h f id c: havit e court 0 probates, are VOl • ror not lavlIlg

been preserved, and coud ucted in the Ian

gU';ge in which the constitution of the. United

Stutes is written. I JJfartin's Dig. 114. 2

JJIartin's Rep. 227, 10 ib. 1.

The first point has been abandoned in ar

gumf'lIt, and the conclusions which we have

come to on the second, will render a decision

of the last, unnecessary at this stage of the
cause.

In support of his second ground, the coun
sel for the plaintiffs has contended: that the

names of the witnesses should be inserted in
the body of the testament; that the proof of

its execution has been only made by one wit
ness; that the testator did not present the will to

the witnesses; that, admitting the court should

be of opinion that he did, it was not to a suffi

cient number of them; and lastly, that the wit

nesses did not all sign at the same time.

The first of these positions, in the order ne
cessary for an examination of the case on its
merits, is that which objects to the proof by

one witness of the will,and the facts connected
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with its execution. In support of it we are East'n District.
Jan. 1823.

referred to the Civil Code, :lIO, art. 243-244; ~

1 .. id.] "c:J d h h . I BOUTHElIIIYW Jere It IS sal ,It IS prOVlue ,t at t e smg e t's.

testi f' lv be recei d DRElTX & AT..estunony 0 a witness can on y e receive ,
to establish facts, when the value of the ob

ject does not exceed the sum of $.')00, 011 there

is a' commencement of proof in writing.

These provisions of our law do not extend
to such a ca...e as that before us. They ex

pressly limit the incompetency of a single wit

ness, to cases where, the establishment of a

eoveuant (convention) is made to depend on

his testimony, Now a will is not a covenant.

The other grounds, on which it is conten

ded the nullity of the testament must be de

creed, will be better understood by stating the

evidence received in respect to its execution.

The will is a nuncupative one, under pri

vate signature, and purports to be made in

the presence of the witnesses. But according
to a document introduced by the plaintiffs, it

appears, that the witnesses in proving it be

f~re the court of probates declared, that it

had been written out of their presence, and

one of them added, that it was written at the

solicitation and request of the testator. who

certified it In presence of the witnesses

VOL. XII. HI
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Easfll District. and .signed it and declared that it was his lad
Jan. t 823. " ' , , ~

~ will. ; ... "c.
BOUTHElllY 0 h . . h ')1'

1'8. n t e trial It was proved, that t e WI " WM
DREUX &1. 41... d i l h d .. f h .1. slgne HI tile an w rr uug 0 t e tes~~~o,r,,, ;au~

Le Cesne swore, thai he was present ,w.tAet)

Bouthemy signed the instrument, and ,thflt\t~~

witness saw him affix his name thereto." Ilnd
tPur other witnesses sign it; that he was \\1~
bed, and that one Desbois, read over, .the \f.U\
to the witness in his presence; that Bouthemy
requested Desbois to read the testament to the
witnesses, which he did, and, that Bouthemy
told the witnesses that it was his testament, , .

., This testimony was excepted to; blJt,thq

doctrine is well settled in this court, that wi~.

nesses to a will can be received to contradict
enunciations contained in it. Knightvs. Smith,
J Mart. 156. ,R;larie vs. .Ilvarts' heirs, 10. ib. ~., ~

. To the validity of the instrument esta~li~q~

ed by this proof it is objected. that the nam~
of the witnesses should be inserted ill the t~~1

tament, as well as written .at the bottom.of'jt,
Ou',referring to the Code, where themanner qf
making a nuncu pative act, under, private, ~ign~
ture, is prescribed, we find certain acts ;Qece~,:,

sary in: order that it be valid,,,.alld ,a de

claration that no otherformaliti~ ,~~ l;~qW~~.
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As inserting the names of the witnesses in the East'n Di~rict.
Jan. 18.3.

body of the act is not one of these formalities, ~
.• BOUTHEMY
We cannot say It should make one of them, for vs.
• ~.. DREfTX & AI"
we are forbid to reqUIre any other hut those

which the law has enumerated. Toullier, Droit

eivit Francois, 5, t. 3, tit. 2, c. 5, n. 480.

: We give no opinion on the objection, that all

the witnesses should have signed at the same

time, for we think it comes too late. As it
was a matter which depended on the proof

that might be adduced, the plaintiffs should

have alleged it in the court below, and gil-en

the defendants an opportunity to contradict it.
From the course which the examination of the

witnesses took, it appears, such a fact was not

considered to be at issue; nor was it, hy the

pleadings. The original petition alleges two

grounds of nullity, viz. that the testament was

not written by the testator, nor by any other
person from his dictation, in the presence of

the witnesses; and that it was not presented

by him with such a declaration as the law re

quires, when written out of their presence.

The supplemental petition adds, that neither
the names nor the domicil of the witnesses

were mentioned in the will; and that the pro

ceedings had before the court of probates,
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East'n District. under it were void because they were not
Jan. 13'23. ' ,

~ conducted in the language in which the con-
BOUTHEMY • • f h U' d S . .

us, stitution 0 t e nite tates IS written.
DREIIX &AL. Th . . h' . h he great question III t 18 case IS, w et er

the will was presented by the testator to the

witnesses. in such a manner as the law-directs.

Theformalities which the legislature haw' pre

scribed, as guards against the frauds which

men from feebleness of mind and body are

exposed to in their last moments, are matters

of strict law, and courts have been severe in
'exacting a rigid observance of them. We

think, however, that a scrupulous attention to

forms can be well reconciled with a decision

which will give effect to the instrument now

submitted.

For the validity of a nuncupative will. under
private signature, it is sufficient if the testa

tor, in the pre8ence offive witnesses, presents

the paper 011 which he has written his testa

ment, or caused it to be written out of their

presence, declaring to them that. that paper

contains his last will; that he signs it, if he

knows how or is able, and that the witnesses,

or one of them, also put their names to it.
Code 228, art. 9.5,

In the case before us, it has been proved.
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that the will was written by the direction ofEast'n District.
Jan 1823.

the testator, that it was read over to him, and ~
that it was signed by him; but it is objected, BOV:.~:F.MY:

h did h h . DREVX& AL.e 1 not present t e testament to t e wit-

nesses and declare it to be his. We do not un-

derstand the law to be, that these words are

so material, and of such solemnity, that they

cannot be supplied by others expressing the
same ideas, Directing an instrument to be

read over to witnesses, accompanied with the

testator's assertion, that it was his last will and

testament, (as, is in evidence, was done here)

we think the same thing, as ifhe bad declared it

to be his. Weare also ofopinion, the will was

presented. Tbis word, in tbe sense in which it
is used in the law, means, fo exhibit to view, or

notice, and is fully satisfied by the testator's

requesting his will to be read over to the wit-

nesses, and telling. them it was his. Weare
unable to find any force in the argument, tbat
the .instrument should be delivered by the

testator, with his own hand, to the witnesses;

a ceremony which would often deprive the ci-

tizen of the power of making a will at all ;

as the instances are frequent where bodily

weakness would render it impossible to do so,

though the mind was sound and healthy. The
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East'n District, obiect of the lezislature was, that the act
Jan. 1823. J t"

'-"'~ should he transmitted from the testator lathe
BOUTHEMY. • I . . h

rs, witnesses, 10 t rerr presence, 111 sue a way l1S

'DaEllx .¥ .4.1.. ke j .l' d c hi .to mfl e It eVI( ent, It emanate trom Im.-',

The court of cassation in France has held, in

construing a law on the same subject, express
ed ill the same words as ours, that the presen..

tation need Bot he manual, that the object of

the law was to guard against a false testa

ment heing substituted in place of the real

one, and that object was accomplished when

the testator either presented it with his hands,

or indicated it by gestures or signs. Sircy, 14,

158. 18 ib. 210.

On the last point made, that all the proceed:

ings had under the decreesofthe court of pro~

bates, are void, and that the whole estate must

be given up with its rents and profits, we giv~~

no opinion. On examining the evidence, ~e

find that the orders and judgments of the

court are in the language in which the con

stitution of the United States is written ;ind
we are far from being prepared to sa)'. that the

circumstance of their being rendered on pe

titions written in another language, will .so

affect them with nullity. as to render every

thing done under them void-whether they
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can be contended to be any thing more than l:a5t'l1 District.
Jan. 1023.

voidable. The effect, however, of the proceed- """,.-w

. . h . b d id d BOCThEMYmgs can Wit more propriety e eCI e OIl, 1'8.

• DREux & AL.
when we know what they were. As there IS a

prayer for the executor to give an account of

his administration, the law can be better ap-

plied to the various acts of it, when the evi-

dence of them are before us, than by laying

down, at this stage ofthe proceedings. any ge-

neral rules, as to which of them may be guod,

and which of them invalid.

It is therefore ordered, adjudged and de

creed, that the judgment of the district court,

be annulled, avoided and reversed, and this

cause be remanded with direction to the judge,

to compel the executor to render an account

of his administration according to Jaw; and it

is further ordered, that the appellees pay the

costs of this appeal.

Seghers for the plaintiffs, Cuvillier for the de
fendants. -

EVJl.NS 4- Jl.L. VS. GR.IlY 4- .IlL.-ante 507.

ApPEAL from the court of the first district. Former judg'
ment undistur-
bed.

M J d 1· d h .. f h I 1~m1H71ARTIN • e ivere t e opullon 0 t e I~

ceurt, We have considered the reasons of-
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Eas(n District. fered by the plaintiffs' counsel, ill support of
Jan. W'l3.

....,.... ..""'" his application for a rehearing, with all the at-
EVANS & AL

,.... teutiou, which the earuestness with which he
GRAY &AL.

has pressed it and the pains he has taken,

were calculated to excite.

It is not denied, on his part, that the facts
set forth in the defendants' answer, if true,
would entitle them to obtain a restoration of

part of the price, by way of damages, in an ac

tion instituted by the plaintiffs, in the courts of

Kentucky j but it is said, that they would unsuc
cessfully urge their claim for a diminution, by
a plea to the plaintiffs' action for the price.

The reason is, that the action quanti minoris is

unknown to the courts of those states, in which

the common law of England affords the only
legitimate rule of decision.

Courts of justice there, can rescind a con

tract of sale in toto only. Hence, in au action

for the price, they cannot restrain their judg

ment to a partial recovery. Not so in this

state, where the vendee is entitled to a. re

duction of the price, by the action qua:nti mi

nons. If he may be relieved in toto, by plea,

when he insists Oll the rescission of the sale,

and prays to be exempted from the payment of

any part of the price, why should he not be
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1

12
"'

649

1
50 876

listened to when he restrains his plea to that East'n District,
Jan, 1823.

part of the price. which the vendor would he """'.-."
., L Ev «NS & AI..

compelled to return, If a SUIt was brought 18

GRAY & AI..
against him.

The rights of the parties m a contract of

sale, will finally be adjusted in the same man

ner in Kentucky and Louisiana, although, in

the latter state, the vendee may obtain by

plea. the reliefwhich, in the former, can only be

had hyar.tion. A difference exists only in the

mode of relief; the quantum is perfectly the

same. -
M'GUlRE "S. J1.MELUNG 0/ J1L.

ApPEAL from the cou rt of the thi rd district. Parol evidence
is goo~! to rstab..

P J d I, d h .. f h Iish pos-ossion
ORTER, • P ivere t e 0pHllon 0 t e of, thotgh not

, to form title for
court. Amelung, sheriff of Baton Rouge, real e-state.

h . I .. hi h d Giving a slave
aVlllg severa executions HI II' an s on in p-yrnenr of

. 1 b . J ' E F FI II' services, as a
JU( gments 0 tamer agalllst . . a, In or- house keeper, is

, . d not a donation
der to satisfy the same, levie on a mulatto pure and simple,

I ho i I' db hi' .ff . h' and the a ct con-,wene 1, W 0 IS C aune y t e p ainu III t IS veymg it need
• not be by pub-

suit as her property. lie act.

Sh hibi d b A want of ti-e ex I its a private act, atteste y one tle in the ven-

. hi h f d d ) . dor does notWItness, W IC was a terwar s recor ec III render VOId the

h ffi f I . h . d B R act of sale, if het p 0 ce 0 t ie parts JIl ge, at aton ouge. afterwarls ac-

I . . h J' II' d' quire the rightt 18 In t e 10 oWlllg wor S, VIZ.- of the tr""
owner,

VOl.. XII. 82
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East'n District.
Jan. Ill:lJ.

~

M'GUIRE
t·s.

AMELUNG &.
A.L.

CASES IN THE SUPREME COURT

"Know all men hy these presents, that f,
Elisha F. Hall, lieutenant of the 7th reg't U.

S. infantry, at the fort of Raton Rouge, this 4th

day of June, 1814, presented aud gave unte

Miss Mary Lucas M'Guire, of this place, a

mulatto girl named Grace, about nine years,

which girl I bought of col. Pbillip Hickey, of

this parish. in cOIlEH'quence of said Mary Lu

cas M'Guire's services as house-keeper, and,
I do. hy thpse presents, relinquish all my right

and title for ever, of said mulatto girl, Grace,

for her own use and benefit for ever.

(Signed) E. F. HALL."

There was judgment against her in the dis

trict court. and she appealed.

The cause bas been submitted without ar

gument, and our atteutiou, on perusing the re

cord, is first arrested hy bills of exceptions.

The first is to I be refusal of the district

judge to receive the instrument, just recited,

as evidence of a sa Ie. In this opinion we tbink

he did not err, for. to constitute that contract,

it is necessary. that a thing be given for a

price in current mOllPY. Civil Code, :344,art. 1.

The second is to the opinion of the judge

reje..:ing parol proof of ownership and pos

session, unless to establish that the plaintiff
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had acquired the slave by iuheritance : and East'n District.
Jan 1823.

in which opinion we concur, so lar as it went ~
l\l'GUIRE

to exclude any other evidence of title but that vs
AlIlELUNG II;

by writing, unless in the case of descent. As AL.

to possession, parol evidence was properly

offered to establish it, aud as it appears from

the statement of facts, was indeed received.

The third bill of exceptions was taken to

the decision of the judge refusing to permit

the plaintiff to prove the value of the services,

mentioned in the act already referred to. and

we think correctly taken; for, ur.less the plain.

tiff was refused permission to give such proof,

on the ground that. as the cause then stood, it
was not necessary for her to make it, we are

clear that there was error in rejecting the tes

timony offered.

The contract by which the plaintiff claims,
is one of those which, though not forming the
contract of sale, clearly resembles it, or rather,

it is nothing else but a dation en paiement, which

differs in few particulars from a sale. Pothier

denominates an act, such as that now under

consideration, La donation rimuniratoire, and

with his accustomed accuracy tells us:

"LfJrsqu'une donation rim/l.fliratoire est faite pour

recompense de services mercenaires appreciables a
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East'n District. prix d'arsens et pour lesquels celui qui les a rendus
Jan. I :~'23. c' -

...,.....~ ouroit action afin d'en obtenir la recompr.nse : si la
M'G1H'E

t's.· valeur des choses donnees n'excede pas celle des ser-
AlllEI.UNG &

AL. vices, une telIe donation quoioue qual~fiee du nom de

donation par Pacte qui en a ete passe, n'a de dona

tion que le nom, et c'e~t une veritable dation en paie

ment." Pothier, Traite de Vente. 607. The act

before us, is certainly quite distinct from that

of a pure and simple donation, to which it was

likened by the judgf' of the first instance. and

be erred in holding it void, because it wanted

the forms required by law to give validity to

such contracts. It is one of mutual interest,

not of beneficence. Pothier on obligations, n. 12.

If the case therefore required it, we would

remand the cause, to give the plaintiff an op
portunity of proving the consideration; but

neither the pleadings, nor the evidence taken,
renders it necessary to do so. Fraud is not

alleged by the creditors in the answer; the

only fact put at issue is title. No proof

was given on trial, that the conveyance was

made to defraud the defendants. On the con

trary, the execution of the act under which the

plaintiff claims, is estab~ished to have been six

years before the property was levied on by
the sheriff: and it is in evidence, that she, once
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in this spact> of time, hired the slave out as her E8;~~. ~~~;~ct.

own, and that she was considered ill the fami

ly. and acknowledged by Hall, to be the pror

perty of the petitioner.
As to the objection of want of title in Hall,

at the time he mad ... the conveyance, it is suffi

cient to rema rk, that admitting this objection

could be made by any other than the purcha
ser, which we much doubt, still a want of

title ill the vendor does not make void a COIl

vej auce of property, if he afterwards acquire

the right of the true owner. This question

lately received our most serious considera

tion, and we see no reason to change the opin

ion expressed in the case of Bonin vs. Eyssa

line, ante, 188.

It is therefore ordered, adjudged and de

creed, that the judgment of the district court,
be annulled, avoided and reversed, that the

plaintiffdo recover of the defendants the pos

session of the slave mentioned in the petition,

and that the injunction granted by the district

court be made perpetual, saving, however, to

the defendants all the rights which the law

gives them. in case the convpyance or sale

to the plaintiff was made to defraud them.

~

M'GUIRE
t'S.

AMEI.UNG &:
Ar~.
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E':}~~. ~~\~t~ict. And it is further ordered, adjudged and de

~ creed, that the defendants pay costs in both
M'GUJRE

l'S

MELUNG &.
,AI..

courts.

Duncan for the plaintiff, Eustis for the de
feudants.

-
GUlROT vs. HER CREDITORS.

ApPEAL from the COUI·t of the first district.

MARTIN, J. delivered the opinion of the
court. The insolvent prayed for a meeting of
her creditors, that they might deliberate on

the state of her affairs, and grant her a respite
of twelve, eighteen and twenty-four months.

The parish court ordered the meeting, at
which the creditors present refused to grant
the respite, appointed syndics and voted for a

cession of the debtor's goods, and that the

same be sold.

The parish court homologated the procee

dings, so far as they regard the appointment
of syndics, which it confirmed, and that they

might proceed in the premises, ordered that
the sheriff deliver to them all the property

of the insolvent, seized or sequestered. She

appealed.

A final con
v~yanr(' ra uuot
be '1,..,. '''.I,with.
f'UI rr-ar mg the
liebtor.
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on Eas't District.
J-.n. JLzJ.

~---
GUI'WT

13.

Hr.« CRED
IT9Ri.

Her counsel assigns as errors apparent
the record,

That she prayed for a respite only, and her
creditors had no authority to proceed further,

and direct a cession; and the judge erred in
confirming the appointment of the syndics and

directing the insolvent's property to be deli
vered them for sale.

The case has been submitted to us without
any arguments.

The insolvent made no voluntary cession of

her. goods; a forced one cannot be decreed
without the debtor being heard. We held so

in the case of Weimprender's syndics VB. Weim
prender & at. II Martin, 18.

It is therefore ordered, adjudged and de

creed, that the judgment of the parish court be
annulled, avoided and reversed.

Seghersand Cauchoix for the plaintiff, Morse
for the defendants. -

BOYER 0/ WIFE vs. .RUBERT 0/ .RL.

ApPEAL from the court of the second district. A mistake in
a narnt., by the
orf1;t,siOll of a

PORTER, J. delivered the opinion of the lrtter, can '>n1y
b. take" advan-

court. This case is brought up by the ap- teJ," OJ; h} a
pleu In abate-
meat.
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East'n District. pollees who pray that the judgment of the
Jan. 18~3. '

..,.., -- court below should be affirmed, and with dam-
BOYER&WIFE Th' liff I' .1"

118. ages. ere 18 no (I cu ty III acceumg to
AUBERT & AL. •

the first part of the prayer; the only question

is, as to the second. '1

The suit was instituted on a promissory
note. The petition is in the name of Derie
Boyer and Celeste Barras, his wife, and states,

that the defendants made their note, which is

annexed to the petition, and makes a part of

it, by which they promised to pay unto Desire

Boyer the sum claimed.
The note, when produce-d on the trial. ap

Ilea red to be made payable to Desire Boyer,

at least it is so written in the copy transcri

bed on the record, filed in this court. But in
the bill of exceptions taken to its introd uction,
it is stated, that the plaintiffs having offered a

note payable to Derie Boyer, the defendants

opposed its being read in evidence, because

it did not SUpPO!·t the petition.

There was judgment for the plaintiffs, and

the defendants moved for a new trial, on the

ground. that the note which had been proved,

was payable to Desire Boyer, a statement in

direct contradiction to that contained in the

bill of exceptions, which declares that the
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note was executed in favour of Derie Boyer. East'n D!strict.
Jan. ],l23.

The judge, in rr-fusing this a pplicatiou, acts .~~

1 . J I .. I I D' b BOYER & WIFEUpol.! t ie l( ea t rat It IS paya , e to eric.' ut 1'.'.
.. fici I d .i. d i I bod f AUBERT &. AI ..says It IS sui cient y escriuc HI t ie ouy 0

the petition. l
It is somewhat difficult to imagine how

so much confusion could be created on a mat

ter which must have ber-n extremely simple in

itself. The allegations, made in moving lor a

new trial, are in direct opposition to those

contained in the bill of exceptions. As the

party, therefore, who might claim the benefit

of them, contradicts himself we shall alone

consider the statement contained in the peti

tion, and the expressions used in the note; and

see whether there is such a v.ariance between

them as gave the defendants just and reasona

ble grounds to appeal from the judgment of the

district court.

The note, as set out in the petition, cones

ponds exactly with that produced on the trial;

the all~!;(ata and probata concur, and the dofen

dant was apprized on what suit was brought,

and protected against another demand for

the Same cause of action. The only groulld

then tor the defence, was a mistake in regard

to a letter in the name of the plaintiff; and it is

¥ OJ" xu. Sl3
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East'n Di~trict. clear, tbat such an error cannot be taken ad
Jan. 18:c.!3,

~ vantage of on the general issue; it must be
BOYIIR&WIFE I d d' be' Ph 'ii' , s: 13va, p ea e In a atement. urta z zpeca, I, ~ ,
A I1BERT & .&1.. •

n. 1. Fehrero,2, I. 3, c. 1, § 4. n. 176. Parttda 3,
3,9.

Tbejudgment bears interest at ten per cent.
and we think it sufficient to affirm it with da
mages at five per cent.

It is therefore ordered, adjudged and de
creed, that the judgment of the district court
be affirmed with five per cent. damages.

Workman for the plaintiffs, - for the de
fendants.



. CASES

ARGUED AND DETERMINED

IN THE

SUPREME COURT
OF THE

STATE OF LOUISIANA.

-
EASTERN DISTRICT, FEBRUARY TERM, 1828.

-
NUGENT VS. ROLAND.

Ea8t'n District.
Feb. 1823.
~

NUGENT

VI.

ROLAND.

ApPEAL from the court of the fourth district. A promissory
note, in which

• • • the sum IS stated
MARTIN, J. delivered the OpInIOn of the in figures, ina-

court. The plaintiff claims $760 for the board lid.

of the defendant, and for part of his enclosures
and out houses, occupied by the defendant's
horses, gig and goods; and two dollars and

forty cents, for coffee and candles. He gave
credit for $28, for six demijohns of wine,

leaving a balance in his favour of $734 40 cts,

The defendant pleaded the pendency of a

suit, for the same cause of action, III the parish
court; that he was not liable to pay the sum

claimed, nor any part thereof; that the plain-
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East'n District. tiff owed him a/900 for mO'ley lent <roods sold
Feb. 1B-23. ,1' • • "" ,~

...,...---... and $200 92 cents on a note of haud : and
NU~:NT urged that the claim in the petition. if it ever
ROJ.AND. • d h I I dexiste • was t ere l'y more t Jail compensate ,

and he prayed judgn1f'lIt for the balance.

The jury gave a verdict and the court judg

ment. to the defendant, for $53 and costs. The

plaintiff appealed.

Poydras deposed. that in December, lR21~

he was requested hy the plaintiff to settle a

claim which the latter had against the defend- ~

ant. who, on being spoken to declined attending

thereto at the moment, for want of time. as

he could not then draw an account which he

had to offer ill compensation ; that a week

after. the witness went to the defendant. who

presented his account, and the witness settled

the plaintiff's claim for eighteen months board,

at $200 a year, the price which the plaintiff

charged, and found a balance of $190 against

the defendant, who offered his note at three

or six months. He afterwards gave to the

plaintiffa barrel of wine valued at $20, as part

payment. which reduced the balance to $170.

He.at the time, mentioned his having a note of

the plaintiff's, which had been mislaid. He

did not give any note to the plaintiff, who
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J

would not take one at ';0 10))0" a period but East'n Dismct.. , b ( , Feb. lR23.

offered a gi~ in payment. He afterwards ""'/.....-

I d I 0 d bOll f he nlai 'ff' NUGENTS rowe t ie witness a ue ill ot t e P ainu s ('s.

ROLAND.
in the following words and figures, "lowe

Mr, L. Rolland $200 92. July 22d, JH20. H.

P. Nugeut."

T'he plaintiffasked a witness whether hewas

in the habit of giving notes. in which the sum

was stated in figures; but the court thought

the question improper.

Other witnesses were heard, as to the price

of board in the place, and mentioned several

pnces.

The plaintiff's counsel urges. that a note, in

which the sum to be paid is stated in figures,

is void; and that the court erred in receiving

that mentioned in the answer, as evidence.

To establish his proposition. the counsel

shows that a promissory note is held by law

to be of equal validity, and entitled to the

same faith and credit, with acts passed before

a notary public; and he hence concludes that,

as notaries must write out in full all their

words, without abbreviations, and shall not

otherwise express the name of a person, of R

place, nor a sum of money, or any thing

else, otherwise the act to be void, notes of
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East'n District. hand are void in which the name of either
Feb. 1:;::,3.

~ party, the place 01' the sum is otherwise ex-
NUGENT I h b d' . c. 11

1'3. preRSet t an y war s written out m IU •
ROLANll,

Neither the premises nor the conclusion
can be granted.

The notarial act is an authentic, the promis
sory note a private one. The first a matter of

record, the other a matter in pays.

The first. must be executed in the presence
of two witnesses; the other does not require

the presence of any.

The verb to express, in our opinion, may
properly be used to denote the designation of
a sum of money, either in words or in figures.

Ofthis, the counsel for the plaintiff furnishes

us with examples. Beawes recommends, that
the sum be distinctly expressed, both in words
and figures. The Recopilacion requires, that

notaries should not express sums of money,
otherwise than by words.

In what a situation would we place our

banks, were we to decide that the strict rules
to which notarial acts are subject, extend to
bills and notes. In the latter, the names of the
parties are very seldom indeed written out at

full length. The first name is generally ab

hreviated-the words, value received-long
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names ofcities such as Philadelphia Nouvelle East'n District.
, , Feb 1823.

•

Orleans, &c. are frequently so. A considera
ble portion of the paper in circulation would,
by the decision which is pressed on us, be
avoided.

It is certainly very unsafe, and may be said
improper, to state the sum to be paid in a bill
or note in figures; but no law avoids a bill or
note on that account, and authorizes us to al
Iowa person, who gives such a bill or note, to
avail himself of his own wrong and get rid of
his obligation.

Weare of opinon, the district judge did not
err in refusing to prevent the document pro
duced to go to the jury, on the ground that
the sum was there stated in figures.

It is therefore ordered, adjudged and de
creed, that the judgment be affirmed with
costs.,

Workman for the plaintiff, Davesac for the
defendant. -

HASLUCK VB. SALKELD 4- AL.

~

NUGENT
va.

ROLAND.

ApPEAL from the court of the first district. If a vessel, on
board of which
property is ship.

PORTER, J. delivered the opinion of the ped, is detained
by irregular at-

court. The petitioners state, that they placed tachme~t .sued
out against ir.the

notes, of different individuals, in the hands of freighter is not
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East'n District. the defendants for collection. and that there is
Feb. [f,;,!.3. '

~ a balance due on the amount received by

H,':~~CK them of $500, which they refuse to pay over.
SAI,KELD&AL. Thi I' . ..1 h d h tIS C aim IS contested on t e groun t a
responsible 10 hi' .a: hi d b d f
the owner of the t e p aintrtls once s lppe on roar 0 a ves-
vessel for the cie- I II d 1 A' b I' Glay, ~sremc- se ca e tile Jax, P ongIng to eorge
dy, if allY, is LI d' . h h f S II ldag.,i"st th» at- oy, actIng partner In t e ouse 0 a ce ,
tachingcieditor'LI I & C . f b h' h f.oy( o. a quantity 0 to acco, w IC ,a-

ter it was on board, was attached by sundry

persons having claims against the plaintiffs,

by reason whereof the vessel was detained

for a long space of time, and injury sustained

to a greater amount than that now demanded

of the defendants.

The' plaintiffs insist, that these attachments

were illegally sued out, and were afterwards

abandoned by the parties at whose prayer

they issued. The district court, however,

gave judgment against them, and they have

appealed. s
The evidence shows, that in the case of

Stockton, Allen & Co. against the appellants,

the tobacco which had been attached on

board the Ajax, was released by the plaintiff;

and that Patterson and Philpot, at whose suit

it had also been seized, discontinued their

action.
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The cause has been submitted without Easr'n District.
Feb. 1823.

argument, and after a very attentive considera- ~
• HASLUCK

tion, we are unable to find any~ satisfactory VB.

SALKELD&Ar•.
ground for affirming the judgment of the court

of the first instance. The proceedings had in

the suits, which occasioned delay in the de-

parture of one of the vessels of the defend-

ants, certainly exclude the idea of any fault

on the part of the plaintiffs; and if, as it ap-

pears to us was the case, their property was

illegally or without sufficient cause seized, it
is enough that they should bear that injury

without being made answerable for the da-

mage which third persons may have sustained

by it. If any person is responsible, it is him

who sued the attachment and did not prose-
cute it with effect.

It is therefore ordered, adjudged and de

creed, that the judgment of the district court
be annulled, avoided and reversed; and that
the plaintiffs do recover of the defendants the

sum of five hundred dollars. with interest

from the judicial demand, and costs of suit. .
. .

Hennen for the plaintiff, Grymes for the de
fendants.

VOT.. XlI. 84
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East'n, District.
Fell:: 1323.

~
MAYHEW

va.
, M'GEE.

CASES IN THE SUPREME COURT

, MAYHEW vs, M'GEE.

ApPEAL from the parish and city court of
" I

New-Orleans.
\ '

. Afterproceed- PORTER J. delivered the opullon of the
mgs commenced " '

for a' fo,'c~d sur- courtrs' The petitioner claims of the defend-
render, SUit can-

~ot be c"~'ried ant $955 10 cents who admitting the justice
on, by a single . "

creditor. .. of the greater part of the demand, pleads
I 12m6661 h -I d" hI~ t at proceedings are pen 109 agamst im, at

the suit of his creditors, for a forced sur

render.

~e think the objection a good one. It has

already been settled by this court in the case

ofChiapella vs. Lamme's Syndics, 10 Martin, 448,

that in case of a forced surrender, one of the

creditors could 1I0t carryon legal proceedings,

in a distinct suit, against the insolvent for the

recovery of his debt. To permit it, would in

deed defeat one of the important objects of

our laws on this subject, which is to secure a

legal distribution of the bankrupt's estate to

all who have demands against it.

The judgment of the parish court is affirmed
with costs.

r .

Carleton for the plaintiff, Morse for the de
fendant.



OF THE STATE OF LOUISIANA. 667

BOUDREAU vs. BOUDREAU. East'n District.
Feb. 1823.
~

ApPEAL from the court of the second district. BOUDREAU

VS.

BOUDREAlT.
MATHEWS, J. delivered the opinion of the

Th" , 'b h t Prescriptioncourt. IS IS a petitory action, roug t 0 cannot be plea-

. f I d d .b d ' . ded in the su-recover a certain tract 0 an escn e H.I preme court.

h I , iff" . , d . f h' Parol evi-t e p ainu s petition, an III support 0 IS denee, ' though

1 · I ffi "d . I . d not. admissible
C arm ie 0 ers III eVI ence a tit e . In ue as to title' is so, .,
c. deri d f L b t B II di as to possession.rorrn, errve rom one am er e ar Ill,

dated in February, 1805. To this title ~he

defendant opposes one derived f~om the

same vendor, made in May, 1810. The peti-

tion also contains a prayer for the annual rents

and profits of said ,land. Judgment wa~ re.n-

dered in the court below, in favour .of ~he
plaintiff; both for the recovery of the pro-

perty, und damages f9r the use and occupa-

tion by the defendant, as being a possessor in

bad faith ; from which the latter appealed.
Several bills of exceptions were taken by

the appellant, to opinions of the district court,

given in the course of the trial. These ex

ceptions have l~ot been ,much insisted on in
argument before this court; and, as we be

lieve from the pleadings, as they appear on

the record,. that the opinions excepted to

were correct, they may be dismissed .without
"
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Ea:,::. ~;~~.ict. further comment. The title alleged and pro

~ ven on the part of the plaintiff if' clearly the
BOUDREAU b b' . 1 f I hi ."9. est, emg eVH enr-e 0 a sa e to rrn anterior
DOUPREAU. "

to that made to the defendant, and was ac-

companied by tradition of the thing sold.

But an attempt is made to show title in the
appellant, by a prescription of ten years;
which was not pleaded in the court below.

The plea of prescription is offered to this

court, as being authorized by law. It is true,

then' are expressions in our laws which per
mit prescription to be pleaded in a cause,

even ou an appeal. Those rules were made

for courts of appeal which try a suit de novo;

and might well receive new pleas, because they

could have new evidence on them. By the

constitution this is a COUFt of appeal ortly. The
legislature, in organizing it, have established

rules, the whole tenor of which shows their in

tention to be, that its powers should be exer

cised almost exclusively in the correction of

errors committed by the inferior tribunals of

the state, and such alone as appear of re

cord, transmitted to the supreme court as pre
scribed by law.

When the whole cause is legally sent up,

the evils of which the parties complain can be
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remedied . b)' affirming indCTmf'nts with rla- East'n District.
, L ~. Feb 18'i13.

m::l~f's; by reversing them and givilJ~ such "",~
• j h h b . . J BounREA Ujudgment. as oug t to ave een given III t ie rs,

BOUl?REAtI.
Jower courts. or by remanding causes for new

trials when justice requires that mode of pro

ceeding. We are clearly of opinion. that

neither the constitution of the state. nor the

acts of the legislature under it, organizing the
court ofappeals, and esta hli!:-billg rules of pro

cedure therein-will authorize us to admit

new pleas, or new evidence in any suit; aud

consequently the law, which heretofore per

mitted such pleas and evidence on an appeal,

is virtually repealed and abrogated by the
state constitution and subsequent acts of the

legislature; their provisions being clearly

contrary and repugnant to the former law.

The plea of prescription, here offered, must

therefore be rejected. Even had it been re

gularly pleaded in the court below, we doubt
much, any good effect from it to the defend

ant's side of the cause.

The plaintiff having shown the best title to

the land in dispute, is clearly entitled to reco

ver it: and so far as the judgment of the dis

trict court goes to establish his right of pro

perty, it is, in our opinion, correct. But we
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East'n District. cannot azree with that-court, to adjudge da-·
Feb. 1823. 0

~ mages against the defendant as a knavish
BOUDREAU 'I'l d fi .. . h C d f hi»s possessor. He e ninon lU teo e 0 t IS .'
BovPRJo:Atr.".. • •• • ,~{

kind of possessor, IS clear and explicit, VIZ;,-',;'

he who possesses as master, knowing that he

has no title, or that his title is viciousand de
fective. Now, so far {rom the evidence, in the

present case, establishing the existence ofany

such knowlege in the appellant, it shows

quite the contrary , Ist.. the prior purchaser

gave up the property to the original owner,

who remained in possession of it fur nearly

three years. before he sold and conveyed' to
the defendant,to whom he delivered it; 2d. this

latter has remained in undisturbed possession

under a title, translative of property, for nearly
ten years: from which, the inevitable conclu

sion is drawn, that he was an honest possessor,
up to the judicial demand, and consequently

no damages ought to be .adjurlged against him

beyond that period. In this view of the case

it is seen, that we do not admit the oral evi

dence to influence the written documents of

title, as they relate to the right of property,

but confine them entirely to that ofpossession.

It is therefore ordered, adjudged and de-
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, creed that the judgment of the district court East'n DIstrict.'c , Fib. 1823.

be avoided, reversedand annulled; and pro- '"""~
, ,BOUDREAU

,ceedmg here to render such Judgment as os

<, , h h h b d d .. , BOUDREAU.-·;."bug t t ere to ave een ren ere , It IS or-
dered, adjudged and decreed, that the plaintiff

and appellee, do recover from the defendant
and appellant, the land in dispute, and dama
ges for its use and occupation, at the rate of
one hundred and twenty-five dollars, from the

judicial, demand, and that. is from the 28th
day of May, 1820, until theproperty shall be
delivered-up to the plaintiff; reserving- to thE!
defendant his right of action, if any he have,

for the improvements made. by him on said
land, during his occupancy: costs of this ap
peal to be borne by the appellee.

Workman for the plaintiff, Morse for the de

fendant. -
PEPPER vs, PEYTJlVIN.

A fi h t f h d distri If he whsPPEAL rom t e cour 0 t e secon istrict, bind himself to
deliver sugar,

oM i.' th d t: d t Th di . fail to do so onoreau, lor e eten an. e istrict the day fixed,

d . d . t d f d d the creditor ,oaycourt erre m con emnmg t ie e en ant an demand dama-

11 t f . h ges in mone v,appe ant 0 pay a sumo money, WIt out sa- A note paya-

ving his right to pay in sugar, according to his ~~~ ~~g~~i~~;e:·



672 CASES IN THE SUPREME COURT

East'n District. contract· and in refusing to require the plain- •
Feb. 1823,' .

""",,,,,,,,, tiff to give security to indemnify the debtor. in
PF.PPER

I s, case the 1I0te, which the former alleged, to be,
l'EYTAVIN.

lost. should have been transferred. ", i

Will it be said that the defendant lost the

faculty of discharging his obligation, by the

delivery of sugar, as be either refused or neg

lected to comply with his engagement on the

day of payment? It is in evidence, that he

did every thing in his power to comply with

his promise. Langhorne, the agent and witness

~f the plaintiff. deposes, that he was .prevented 4
from taking the sugar. the steam-boat in which

he was having passed the defendant's planta-

tion. during the night, and the master having

refused to stop; and the sheriff has declared,

that when he served the citation on the de
feudant, the latter told him, the sugar was
ready when Langhorne passed by, and he re
gretted he could' not stop.

Neither can it be urged, that this faculty

was lost by the defendant refusing to pay,

and compelling the plaintiff to sue. While

the latter alleged the loss of the note, the for

mer had the right of withholding payment, till
he was indr-rnnified.

The district court has been of opinion, that
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the note not beinz payable in money was not East'n District,
'"' 'Feb. 1823.

negotiable. This is the first time we heard it

said that a note payable to order, in sugar or

cotton. Notes cease to be negotiable at their

maturity and after protest. The present was

not payable on allY fixed day; was exigible

rmmediately.

The holder of a hill. who alleges its loss, is

bound to indemnify the payor. Pothier, Change,

131.

Workman, in reply. The debtor in this

case is liable {or all the damages resulting

from the non-performance of his obligation: in

other words, he ought to indemnify the credi

tor. not only from the loss which the non-per

formance of the obligation has occasioned him,

but also, for the gain of which it has deprived

him. The English courts have decided, 2

East, 211, that the proper damages upon an

agreement for the transfer of stock, was the

hi!!hp-st price, which it had been at since the

time when the agreement ought to have been

performed. A much higher scale of compen

sation is allowed by the Code, which we con

sider as the common law of this state, ill civil

concerns. In the law of the Code, de sententiis

~

PEPPER
1'$.

PEYTAYIN.

VOL. XII. 85
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Ea;;z, ~~~~ct. qum pro eo quod interest proferuntur, (lib. 7, tit•
....,....~ 47.) Justinian ordains, that in all cases where
PEPPER h d I' f h hi .

l'S. t e nature an qua Ity 0 t e t 109are certain
PEYTAVIN.

and determinate, as in sales, &c. the dama- '

gee and interests may not exceed double the

value of the thing, which forms the object of
the contract. A. Peytavin, then, may think

himself highly favoured by the judgment from

which he has hazarded this appeal; a judg

ment which gives the injured party the very
lowest' rate of damages' which could have

been awarded in such a case; that is, the
price of the article, fixed by the parties them

selves, at the time when the obligation to de

liver it ought to have been performed.

The note being payable in sugar, was not
negotiable, and the defendant cannot require

to be indemnified. It is an essenual quality to

the validity of a promissory note, as such,
1: that it be payable in money. Chitty on bills,

,14. A note payable in goods, is not negotia

ble, 2 Mass. Rep. 524.

MARTIN, J. delivered the opinion of the
court. The plaintiff states, that he sold a

quantity of flour, amounting to $717 50 cents,

payable in sugar, at the rate of 'seven and a
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half cents the pound-that the defendant gave East'n Drstriet.
Feb. WZ].

him his obligation therefor, which, before the '-"/-..-

f . I f. f' ' PEPPER.payment 0 It or any part t iereor, was ortui- rs.
PEYTAVIN.

tously lost or stolen-that the said obligation

was not transferred.

The defendant pleaded the general issue.
There was judgment against him, and he

appealed.

His counsel urges., that the judg-ment ought
to have reserved to the defendant the faculty of
paying in sugar, and ordered the plaintiff to
give security, to indemnify the defendant.

The defendant has not urged, that he was
ready to pay in sugar, according to his pro
mise, but has denied, that he made the obli
gation on which he is sued. Under this plea
he cannot contend he was always, and is still

ready to deliver sugar. His obligation has
therefore been, by his own act, turned into
oue to pay damages for the neglect to per
form the original one, if the plaintiff demand

those damages. i. e. the value of the sugar. at

the time and place of delivery. The creditor
of an obligation payable in produce, may on
the failure of the debtor, provide himself with
produce of the same kind at the market price,

and require a sum equal to the purchase as
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East'n District, damages. As such a purchase is a matter in
Feb, IH;;;3,

'.",/""" which the defendant is without interest. darna-
PEPPER b d d d '1 . . dvs. ges may e eman e WIt rout Its hellig rna e.

PEYTAVIN. Tl bl" d I' hie 0 IgatlOn to e rver t e sugar was not

such a negotiable paper, which might rer.der

the debtor liable to its assignee, without /10

tice-as a promissory note tor mOlley,or a bill

of. exchange. The safety of the defendant

does 1I0t require any security: for admitting

that the obligation was .assigned, the aSFlign

meut would be completed by the notice given

to the debtor. This is not pretended to have
been done; and were it done, the defendant

would be protected by the merger of his obli

gation in the judgment obtained on it.

It is therefore ordered, adjudged and de

creed, that the judgment of the district court

be affirmed with costs.

Workman for the plaintiff, MO'I'eau and Du

moulin tor the defendant.

-
WOODRUFF vs. PENNY'S B/lIL,

A ca. sa. must
. he returnable in
no less than 60,
nor more than
9Qdays.

ApPEAL from the court of the first district.

MARTIN, J. delivered the opinion. of the

court. . A capias adsatisfaciendt~m issued against
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Penny on the 2bth of Novern bf'r last. returna- East'n District,
Feb, 1823.

ble Oil the third Moudaj' of December follow- '""~

'.1 d' \Vuonr";FFmg, auu was returue non estunientu», l'S.

rT/ b 'J be' ifi d d d h PENNI'S :U:lL.ie 31 . H1g noll e , surren ere t e

principal in open court. The plaiutiffts coun

sel objected to the surrender, as bf'ing too

late. after the return of the ca.sa.; but the court

was of opinion .. that the capias, under the
act of un7, should have been made returna

ble in 110 less than sixty nor more than ninety

days, and could not be If'gally returned non

est imientus, in less than sixty days from the

day it issued," and ordered the principal in

the custody of the sheriff, and the bail-bond

to be cancelled.

The plaintiff appealed.
Gordon deposed, he is and has been clerk

of the court of the first district, since its or

ganization, and was clerk of the superior

court of the late territory from the year 1809

till the formation of the state courts; that

during the time he has been in office, it has

been the practice both in the superior and

district courts to make writs of capias ad satis

faciendum returnable in 15, 20, or 30 days

from the date, at the option of the plaintiff:

Before his appointment as clerk of the su-
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"\ '

East'n Dlstrict, perior court, there was no execution docket
Feb. Hl23.

~ . kept. Since, one has been always kept in each
'WOODRUFF' .

rs. court,a reference to which.shows the period at
fBllI.N):'il JlAIL.

which each writ of capiasW316 made returnable.

Holland. the deputy sheriff. deposed, he

took the principal in pursuance of the court's
order, and informed the plaintiff's attorney

he would not detain him unless a sum was ad

vanced for his subsistence and the fees. The

attorney at first declined, but soon after con

sented to make the advance for one week. and

tendered a $10 note; but the witness not

being able to produce the change, the attor

ney promised to pay in the morning; the prin

cipal was then committed, and on the following

day was admitted to the bounds. The plain

tiff's attorney declined making any advance

or having any thing to do with the prisoner.
It is admitted the plaintiff resides in St.

Francisville.

The plaintiffand appellant's counsel urges,

that the district court erred as the bail was

fixed, under the act of 1821, P: 58; that the

capias was made returnable according to the

long esta blished practice of the district court,

which .has hecome a rule and mode of pro

ceeding, which could be changed only by Jaw
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or a rule of court : that the act of 1817 cited East'n District'.. , 'Feb. 1823.

by the district court, relates to writs offieri -....I"~

[aci 1 h 'f fi d . . . h WOODRUFEaetas omy; t at I no xe pracuce exists, WIt VI.

• • •• • PENNY'S 'BAn:..
regard to the writs of capws ad satisfaciendum; It

s~ould be governed by the English common

law, from which it came, according to which

the' bail in this case is fixed.

We are of opinion, that the writs of ca. sa. are

included in the word execution. used in the act

of 1817. The word is comprehensive enough

to include them, and there is no good reason-to

conclude that the legislature should fix the

day of return of the fi.: fa. and leave that of

the ca. sa. at the caprice or worst views of the

plaintiff. This idea is strengthened by the

consideration that the bail is fixed with the

debt, and cannot surrender his principal after

the return-day of the ca. sa. (1821, p. 58.) Now,

if the plaintiff is to be the judge of the length

of time, during which the bail may exercise

his legal right of surrendering. will he not

always direct this return to he within the

shortest period possible? If the clerk of the

first district thinks he may make a ca. sa. re

turnable in a fortnight, if the plaintiff insists

on it, may not that of the second think him

self justifiable in accommodating a plaintiff
•
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,,'
'~' ,

i:ast'n Distticl. with a ca. sa. returnable in ten or a less num
Feb. 1823

'-"'.---.,, ber of days?
WOODRUFF

/'S, That construction. which leaves the bail so
l'&IIr:lfy'lI IIA.IL. h h f I laintiff . bmuc at t e mercy 0 t ie p aintt ,IS not to e

favoured.

It is -true, the act of 1817. after fixill~ the

return day of executions, defines the sheriff'ts

duty in making the money out of the goods

seized, and the manner in which this money

is to be paid by him, without giving any di
'l'lections as to the mode in which a ca. sa.

is to be executed and returned. The an

swer to this objection·is. that there is but one

mode of executing a ca. sa, i. e. by seizing and

imprisoning the debtor. No difficulty inmak
ing the return, which can only be, that the de

fendant was not found, or that he was im

prisoned.

'"
',~ ,.... It is therefore ordered, adjudged and de

creed, that the judgment be affirmed with

costs.

•
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PLOWER vs , LIVINGSTON.

Appc \L from the court of the parish and city

ef New-Orleans.

681

l:ast'n District.
Ftb. 1;;<23.

\ .."'v""",

FLOWER.

I'.f.

LIVINGSTON.

POBTER, J. dplin>rpd the oplIllon of the FOlty-cight
Jurors n.u ct be

court. This is an action on a promissory note. Ictllrllt':l,I<,H'ch
• t"'111 o( th pa-

in which the defeudaut pleaded the general ",b I't"d of N.
Oi leans.

issue, and prayed for a jury.

The only questiou w hir-h the case presents,

is the correctness of the opinion of the court

of the first instance, Oil a challeuge to the

array.

The defendant objected to the jury, be

cause it appeared, the sheriff'had only return

ed twenty-four p"rsolls to serve as jurors,

when, by law, the panel should have contained

fort y-eight.

By an act of the legislature ofdate the 26th

March, 181 :3, it is provided, that the forma

litit',; required by the statute of the territory,

which. prescribes the mode of summoning

grrwd and petit juries, should be pursued in

sel.:,cting juries for the district and parish

courts. 2 ofH1lrtin's Di!2:est, 198-200. That

act provides, that eip.:htecn persons shall be

drawn to serve as jurors for the parish courts,

whenever they shall be required; and forty-

VOl" XU.
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It is important in the inquiry, which this

case presents. to itscertain which of these modes

the lezislature reierred to. when they direc-
,~

ted til{' fortnalij ies used under the territorial

East'n District, eizht shall he selected to serve as grand and
Feb . . '23 ~

...,...~ petty jurors at each session of the superior
FLOW>:R

rs. court.
LIVINGSTON,

governmPllt. to be pursued ill ohtaillillg juries

for the parish courts : to that which prescribes

ei,!!;hteelljul"Ors 10 be summoned, 01' that \\ hich

directs torty-eijrht.

It is ::Jg:liIlHt tho couclu-iou, that the latter

number was meant. tlwt 110 gralld jurors arc

IH'cpssary in t he pa rish courts. arid therefore

it would seem a vain thing to R1HlImOli persons

to se-rve as such. Too much weight, however,

caunot be givt'll to this argument, {or we find
the It'gislClturc ill the year I BIO, directing a

li-t to be formed in order that persolls might

be drawn from it. to serve as grand jurors in

tho' parish courts, at a time when it is notorious

these t ri burials had 1I0t criminal j urisd iction,

requiring the aid of such a body. .!Jets of the ter

ritorial leeislcture, JJJarch 16, 1810. § 1.

It is equally ;IS difficult to believe, that the

number provided for the parish court. under

the territorial government, was ill the contem

plation of the legislature, for the whole pro-
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VISIons in th« act are d irected to provide a Ea.'\ District.
Fel,. 1l:;Z3.

jury tor the district court. ill \\ hirh pightef'n ~.,-..",..,;

II I I ). . b TI FLOWl>awou i IIOIIave )('pn a sutlicieut nurn 1'1', 1(' IS.

LIVUW5TON.
selection, too, is directed to be mad I.' ill the

manner pointr-d out by that ps rt of the former

[aw, uurler which forty-ci~ht were drawn;

and the exception. at the close of the section

already quoted. that juries mi~ht be summon-

ed for three parishes alone, in the state, with-

out making any dis.tinction in the manner these

jurors were to be procured, rather strengthens

than weakens thr- conclusion, that only one

mode was contemplated for both courts.

But whatever may he the sound construe

tiou of this act in relation to the parishes of St.

Tammany and St. Helena, ill l"f'gard to that of

New-Orleans. there cannot well he a quesrion ,

for the statute establishing the city court di

rects, "that the mode of proceeding before

the same. shall be in all respects similar to that

prescribed for the district court." The modes

of proceediuz would not be the same, if the

same number of jurors were 1I0t selected for

each.

On the whole, we think that the true con

struct ion of the statute is, that till'ty.f'ight ju

rors must be summoned at each term of the
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EIl,t'n District
Feb lS~3.--- .....,
FI.oWF.R

I'S.

LIVINGSTON.

CASES IN THE SUPREME COURT

court, where this cause was tried, and we

therefore conclude, that the challenge to the

array was well taken.

It is therefore ordered, adjudgf'd and de

creed, that the judgment of the parish court

be annulled, avoided and reversed, and that

this cause be remanded for a new trial, and

that the appellee pay the costs of this ap

peal.

Christy for the plaintiff, the defendant in pro
priaperson«. -

LAZJlRE'S EXECUTOR vs. PEYT.,1VIN.

Complaints ApPEAL from the court of the second district.
cannot h- mado
th-i t a speci al

ve"hel was ob- MARTIN, J. delivered the opinion of the
ta iiu-d without

legal e vrdence , court. This case was remanded from this
by a pa Iy who

did ""I pray the court in April, ] 821. 9 JJlartin. 566.
judge 10 cha rge

the jUly ill his There was judgment for the plaintiff: and
fa Vrl ' , nor for a b I

nonsurr r» a new the defendant appealed.
tr u.l.

Pm ol vvideuce His counsel urges, that the judgment was
eauuot bt- u-cei- b ... l

vei to r-xpl.un u pronounced on a special verdict. grounded on
letr-i , III wbu-h '

the.e IS ,,0 am- the testimony of one single witness, while the
biguity. . '

Y improper contract, which" as thus proven, exceeded in
ev](h~lIcP was

suff rpol tn eu to value the sum of 8500.
the JIJ y u n.l It

appears theydis- Adrniuiug this, the defendant's counsel, at
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the close of the plaiutiff's testimony in the Ea;.~;.~ ~~lls:.~~ot.

district court, ought to have moved tor a non- ...?".-

suit, or requested the court to charge the jury L_'ZA~o~:'S n.
I'EYT'VIN

that the-re was no kga I proof before them-e- . .
• ll'gd1'l . ,1, the

or hn "e moved for a !lew trial. on I he ground Cd"- \ ,], , .. it hc'
o n'IlJ·,l hy the

that the verdict was unsupported by legal 'UI"""'O cc';"t.

evidence.

A special verdict is conclusive> to us as to

the facts; and the> absence of legal evidence

cannot be offered to us, to inti uce us to set it

aside; because nothing compels parties to re

cord all the evidence they offer, and the ab

sence of ('vidence Oll the rr-cord is no proof

that none was offered. There is no state

ment of facts.

Our attention IS arrested on a bill of ex

ceptions.

The defendant. at the trial, offered in evi

dence a letter of tile plaintiff?s testator, which

was read. The plaintiff"s counsel then intro

duced a witness to oxplain the meaning of

part of this letter-by showing' what idea the

writer meant to conH'Y' The defeudant's

counsel objected to the witness bci'Jg e xa

mined, as the part of the letter, intended to

be explained, was void of ambiguity. The

court overruled this objection, and a hill of

«xceptions wa« taken. ('it. (,'I)(Ir:, 310, art, :!t::!.



Lasr'n Dif,tuct.
Feb 1,;_,:

---,~

LAZ\H.F.\ EX.
I'.':,'

J'J'~YrA \'IN.

CASES IN THE SUPltEME COURT

The pa rt of the letter roferred to III the

bill of exceptions is in the following word,,:

,. As to the 82:)0, which you ~HlVP paid for

me: when I requested you to do so, [ thought

your situation allowed such all advance. The

truth is, I inte'uded to return them. but I

thought I should 1I0t be called all to do it. be

cause I did not anticipate the uutortuuate

events which have since hefallf'lI you. If I

calli lot l'l'pay the whol e , I'll pay a part. Sell
my hale of cotton, while you wait for the

rest."

The witness deposed, he was present when

the letter was written, and tvas consulted by

the writer as to the terms in which it was to

be couchr-d. From the conversation which

then took place, he thinks the writer meant

to say to the defeudaut, that. inasmuch as the

latter had been unfortunate in trade. he would

not only refrain from asking him what was

due. but would return the money he had bor

rowed. The witness told the writer. he ought

not to use such languflge, and advised him not

to write that W::ly: that these expressions

might lead to difficulty hptwpen him and the

defendant, aud milder ones would be more
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IJfope r ' that they mi'dlt he cOIl"i·lfJrpd as an £out'" V",tllt!." " ',.< Feb, 11:23.

enteriug into a settlement of accounts. 1 he -P ~
. . I I .. ldZ>,H.l::'EX.

writer persistec and t If' witness Idt hun. IS.

l'El:T.~\'I:S-.

It is true the Code speaks only, in t he part

cited, of acts-but tile principle is »pplicnhle
to all writings. Contra fidem SCRIPT! testis non

adlubitur, It would he monstrous to allow a

party to cOllvey an idea, in a letter, and after

the effect which the communication of the

idea was intended to operate, to turn round

and pray to be permitted to show that he did

not mean to convey the idea which the ex

pressions used purported.

We think that the court erred in admitting

parol evidence to explain a letter, ill \\ hich

there is 110 ambiguity. But we have carefully

examined the evidence, which, in this case,

is spread on the record, having been taken

down in open court. From this it appears

that the jury allowed the defendant e\'ery

claim of which he offered evidence, and par

ticularly that which the letter was introduced

to support-and they did not permit the parol

testimony excepted to. to weaken the evidr-uce

contained ill the letter : It if; therefore clr-ar,

that the JpfPlIIhllt was 1I0t iujured by the il

legal introduction of the parol evidence



East tl District.
Jan [~L!3.

~v"""
L,z\'u,:'s EX.

PEYTAYIN.

l.:ASES IN THl: SUPREME COURT

The case of Johnson vs. Duncan's s!fndics, (;

Jllur/iJl. 1:W. is not unlike this.

The plaintiff and appellee has prayed us to

correct all error of calculation, ill which the

dist rict court fell ill from the amount of 1he

juJgment. 011 the facts found hy the jury. The

wages of the deceased lor 20 months, at ~WOO

a year, amount to S I:n3 33. The jury found

he paid S100 for the defendant, in all 814:33

:3:3; deduct from this the sum which the jury

found to have been paid by the defendant

S407-the balance due is $1026 .33.

It is therefore ordered. aJjudged and de

creed. that the judgment be annulled, avoid

ed and reversed, and that there he judgment

for the plaintiff for one thousand' and hH'Il!y

six dollars thirty-three cents, with costs in

both cou rts.

Workman for the plaintiff, JJlorcan Sr' Du

moulin, for the defend aut.

-
GR.qYSON vs, VEECHE.

ApPEAL from the court of the first district.A party UJ&y

attach the a
mr» nt of a Judg-

me u. recovered MARTI","_.T. dr-livered the opinion of the
agamst himself.

court. This is a suit by attachment, in which
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the plaintiff' caused the amount of a J'mlgment East'" District.
~ , . ',p,b ]l:;23.

lately I'PCOH'l'etl against himself by the pre- \,I'~
~ GRAYSON

sent dpff>lIdant, to be att~cJ'f:'J. t s.

Th
VEEeHE.

e latter obtained a dissolution of the at-

tachmcut, the district court bei!lg of opinion

"that no attar-hment call he sued out by a

pel'son, indr-bted to another, for all allegpd

deht due him. attaching a (If'ht due by him-

self. in his own hnuds, and making himself a

~arllish("f'.~' The plaintiff appr-nlod.

According to OUl' act of assembly, f'fferts or

credits (~ffrts ou crCUIlCrS) of absent debtors

m:.y be attached, I .Marlill's Di!!," .'):20. n. 6.

Hence, if a debt duo by such debtor, may not

b« attached b.'llhe person u-lio owes it, it must

be, because he comes undr-r some exception

to the general rule. The district judge has

not cited, nor does the appellee's counsel re

fer us to, any.

In Grai!fhlc vs. Notnngel & af. 1 Peters. 2!J5.

W..shiJluton. J. whod elivered the opinion of/he

court, said, that a defendant may attach the

lHOllPY due by him to the plaiuriff ill his own

huud-, and plead the pendency of the attach

ment to the action ag:lillst him.

Ser:{cant. in his la w of attachment, 72, shows,

VOl" XU. 87
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Ellst'n District. that ill E"Fhlld ,\' party may attach monev
Frb 1Cc2~}. ,~ .;

'-I"'~ which be him-elf OW('S.

GR.~~.SON SO, if A. rpcnv~ a deht against B., the 1at-
VEEOHE.

tel' may attar h. ill his OWII hands for, so much

as is due him by A 1 Roll-:» .'ll)rid!!. 554.

Ou!" act of :'l""(3mhly .uithorizes universally

the attachment or a r!phtor'" credits, and the

case cite-d (l'Oit} Peters "!I(JIV~. that this. in

Peunsylvauia, Ill"y be done. evr-n after suit was

brouzht to recover thr- money afterwards at-
~ .

tachr-d : that from Rolle shows, that the English

courts hold that ('VPII a reCOi'ery does not

prevent the att aehmeut.

Jmlge Wrishi'i!!:!Oi1 examines tile question

on gellPI'al priuciph-s : h« does not rely 011

any particular provision in Pennsylvania, hut

shows, that then' is not the least impropriety

or incongruity ill il man atfarhing a dent which

he himself owes. His reasoning appears to

us conclusive,

'Veda not see that any ~listinction may be

made. und or the gPIlPral words of our act of

assembly. It authotizr-s the attachment of

the dr-btors crr-d its, without distinguishing

those which are ill the hands of a PPfSOIl who

has a claim ag';.li -st himself 011 which all at

tachment may issue. Ubi lex 110n distmguit nee
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It is therefore Of'(lf'I'ptl. adjlldged ana de

creed, tlJ,d the jlll'~OIeIJl of t lu- district court

be unuul lerl. avoided ami 1'('\ prsf'tl. and the

/um distinguere debemus.

judge erred.

\Ve think the district East'n District.r. b. JiJ:2:3.

'-""~

Gn.AYSON

rs.
\ EECHF..

case remanded wu h d irr-r-tions to thr- judge to

proceed in I he ca-c, a" if the attachment had

not iJ(,t'11 dissolved: tile costs of this appeal to

be borne by the defcudant arid appdlee.

GmYSOlt for the plaiutiff, Eustis for the de

feudaut, -
TILGHM/lN VS. DJJ1S,

.
12m !J!}l

121 752

ApPEAL from the court of the second district. Au order ot
SClZUle and salo

• • • c,tn Ibsue on an
PORTER, J. delivered the 0plmon of the autlu-ntic act

Th I' iff h d f h 1 writ n-n in thecourt. e p 3111tl purc ase 0 t e (e- French Ia n-

. I f' I 1 I' h f guage.fenr ant a tract 0 ant. ant 1Il t e act 0 sale An acknow-
• • leument of the

gave a special mortg-ng-e on the prf'llilses. and rld,t ,tIll! mart-
• • • • ga~t in ~l public

an obligation to pay the price at certain pe- Rct,am"lpltS te,
('OU1Vh<,lUll u1

riod s. Judgment.

The money not bein~ paid as the instal

merits fell due, the vendor applied for an 01'

del' of seizure ana sale of the property mort

ga~ed. This order was e:rant(~d hy the dis

trict judge, and afterwards enjoined on the
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Eas;'? D,is:dct. application of the present plaintiff. who in his
1<'0. I ._.3

~ prayer for the injunction relied principally on
'rILGlJM<\X

ts. two grounds; first, that the act was written ill
DIAS,

the French language, and second, that it did

not amount to a confession of judgment.

011 a hearing of the cause the injunction

was dissolved, and the plaintiff appealed.

The case as it stands before us, offers but

two questions for consideration ; they are,

however, of considerable importance.

The first is, whether an order of seizure

and sale call issue all an authentic act writ

ten ill the Fr-ench language.

The second is, whether the act must not

contain something' more than an acknowledg

ment of the debt, awl a mortgage for its se

curity. 'VhethPr it must not contain also a

confession of judgment.

I. The constitution, in the 1!ith section of

the ()th article, has provided, that the public

records of the state, and the judicial and

written legislative proceedings of the same,

shall be preserved and conducted in the lan

guage in which is written the constitution of

the United States, The inquiry in respect

to the instrument which has givell rise to the
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uuestions agitated in this case, will be hest East'n Distnct.
1 L Frb. IBI;!.3.

conducted hy consideru.g if this be one of the ""'~
TUGH ~[~N

public records of the state? or if not, is it a 1.1

lJIAS.
judicial proceeding?

The act of congress, which ena bled the

people of the late territory of Orleans to form

a constitution and state govel'tlment, prescri

bed a condition which, had it been accepted

as proposed, would have raised a vel'} se

rious question, whether any instrument of

writing could be made a matter of record in

this state, unless it was doue so iii the lan

guage in which the constitution of the United

States is written. Its words \\'('!'C. ,. that the

records of c\'ery .lcscri ption shall be coud uct

ed in the language," ,,"c. The conveutiou,

however, declined acceding to the pruposi

tion, and forwarded a constitution ill which

they provided, not that the records of C/'.c!'!!

description, but that the public records (l the i;{U!C

should be preserved in that language, Con

gress admitted us with this modification. Jl!((i'

tin's Digest, vol. 1. 1U, 212, 222; Bioren's lases

[T. States, ,1, ·102.

These expressions" public records of the

state" we understnud to mr-an HlI acts dor!£' hv

her in her political ami sovereign Capacity.
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Eastn Distnct. the meurorials of which it is necf'ssnry to pre
P./. J : ••:.

<»: ,.,.,.. "el'n~. lteconb of the trausactions of private
TIL(; f Lll.\N • I • J I I I h .1· lb'

n )[HlI\'I uais, a t lOllS U1I'Cct!::'l to e enregis-
PHS.

tered ill particular orlices, do not make a part

of tile public records of the state as such; they

form 110 purtion of her proceedings in that cha

rude r : they u re records ill the state, not of it.

This construction is strengthened when we

compare the proposition made by congress,

with that which the people of Louisiana re

turned to that body in lieu of it, and which

was accepted. In place of records of every

description, they proposed. the public records

of the state should be preserved in the lan

guage in which is written the constitution of

the United States. The change of phraseology

011 this matter, when that proposed by con

gress was implicitly aud literally pursued in

regard to legislative and judicial proceedings

marks clearly their intention then, and fur

uishes us now with a sate guide in interpre

ting the language by which they sought to

give that intention effect.

The know lege of this intention is aided

by recurring to the sense ill which these ex

pressions were understood at the time I he

constitution was formed by the members of
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the convention whose vernacular lallO"unge East'n District
, ~ Jj"tlJ lo;2~3.

was French, and mallY of whom wert' wr-I] ~ ......."

acquainted with English. In the in-tru.neut TIIG,',lMA:'>

drawn up in the former lan~ua~e, and which Dus.

was signed by all the individuals COlll/loJsing

that body. the corresponding terms. to •• pub-

lic records of the state," are "lcs I/rch/pes de

cet etat," words which certainly do not cOllvey

the idea of the record of the 1rausactious ot

two individuals ill a notary's oriice.

On the next quest ion, whether this is a ju

dicial proceeding, we think there is as little

difficulty as that just decided. l\othill,g can

be considered a judicial proceeding, at which

a judge does not preside, or which is not done

by his order, either express or imnlied. The
act of sale and mortgage. passed before the

notary, was a voluntary act of the p'lrties l'xe

cuted before a person possessing no judicial

authority. It is not a judgment of itself for

no clerk or other ministerial officer could is

sue execution on it as in the case of jmlg

mente in our courts. It is the evidence fur

nished by the party to obtain judgment: evi

dence which the judge must examine to as

certain if a debt is due, on which hp must

decide, and on which he in fact renders judg-
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East'n District. ment when he accedes to the prayer of the
Feb. mZ3 .

."':'" -..." vendor, that the vendee be compelled to exe-
IRGHMAN. U'·S. cute his argreement. nder our law, to be

Dras. hi . d . . d t' hsure, t IS JU gment IS carne one step urt er

than in that of the via ordinaria; for it directs

what species of execution shall issue, but it is

still not less a judgment on that account. This

position we think will appear incontrovertible

when we examine the second point made in

the cause, namely, whether it is necessary

that a public act, which authorizes an order

of seizure and sale, should contain a confes

sion of judgment.

II. A difference of opinion and practice has

prevailed in this state since the enactment or'

our Czvil Code, on this subject f and the writers

on the Spanish law are by no means uniform

in the opinions which they express in respect

to it. We have given to the question very con

siderable attention.

The Code provides, that if the title of the

mortgagee amount to a confession of judg

ment (emporte execution porie) he may, on
making oath that the debt is due, obtain an

order for the immediate seizure of the pro

perty mortgaged. Civil Code, 460, art. 40.

If the law just quoted had went further
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than it does, and declared in express terms East'n District.
Feb. 1823.

what species of act amounted to a confession ~
TILGHMANof judgment, it would still have left the an- va.

• DIA&.
cient laws in force and vigour; for in saying

that on a title of that kind execution may is-

sue, it uses no negative expressions, and it

would not be inconsistent with the affirmative
terms, in which this proposition is announced,

that it should also issue on others. De .lirmas'

case, 10 Martin, 158.

But the provision cited does not go so far.

It leaves us to inquire from some other of our

laws, what" amounts to a confession of judg
ment," what kind of instrument it is which

will emporte execution paree.
The writers on Spanish jurisprudence, as

has been already observed, hold different

opinions on this point. Some of them insist

ing, that an instrument, which will authorize
an order of seizure and sale, must contain

what they call la clausula guarentigia, which is

conferring power on the judges to execute

the engagement expressed in it, in the same

manner as if it had received the definite sen

tence of the judge, or passed into the authori

ty of cosa juzgada, Frebrero, p. 1, cap. 4, § 1, n.

88. Others state, that it sufficient if the act is

VOL. xn. 88
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Ea;,~~. ~;~~~ct. a public one, and that it is not necessary that
~ the clause first mentioned should be inserted
TILGHMAN •• rf'h . I f I .

rs. III It. d. e welg It 0 aut ioruy app('ars to us
DUll.

decided ly in favour of the InIter opinion, and

that opinion is conformable to the l st law of
the 28th title of the nooissima recopilacion, book

iui; Fcbrero r 2, m: 3, cap. 2, § ),11. 28. Curia

Phillipica, p. 2, § 7, mstrumento 11. r. Gornez com

ment,in leg. Taur. 64. Salade derecho; vol. 2,3, 15.

Villadiego instruc. pol. cap. 2, 7, p. 32. Parla

doria, rerum quat. lib. 2, part, 1. cap. fin. § n,
5 & 6. Curia Phillipiea, illustrado, vol. I, part 2, §
7, n. 1. The concurrence of this court with the
doctrine which these authors teach, has alrea

dy been expressed in the case of Day vs, Fris

toe, 7 Martin, 239.

On the whole, we think the order of seizure

and sale properly issued in this case, and
we do therefore order, adjudge and decree,

that the judgment of the district court, dis

solving the injunction, be affirmed with costs.

Livermore for the plaintiff, Moreate and Du
moulin for the defendant.



OF THE STATE OF LOUISIANA, 699

TlLGHM"lN vs, DI.IlS.

A;PEAL from the court of the second district.

East'n District,
Feb. 1823.

~""""
TILGHMAN

rs.
Dr.as,

PORTER~ J. delivered the opinion of the The same

t 'I'hi t I . poin's "pre de-cour . 111:0 case p"es('\1 s t 1(' same questions tei mined ill .his,

.tl t! t . t d . 1 1 d' b h as ill the prece-WIlla JUs eCI( er ~ an IS et ween t e ding case.

same parties. For the reasous which indu-

ced this court to affirm the judgment of the

district court in that case, it is ordered, ad.

judged and decreed, that the judgment of the
court below be affirmed with costs.

Livermore for the plaintiff .41oreml and Du

moulin for the defendant.

-
HOFF vs. B.qLDWIN.

ApPEAL from the court of the first district. The oath of "-
notary, that he
protested the

PORTER~ J. delivered the opinion of the draft, and that
he was general-

court. This is an action brought against the l~ III the hab!t of
.. glVlllg notrees

defendant, as d ra wer of a bill of exchange on 011 "II pretested
notes and bills,

Samuel T. Beale, Bardstown, Kentucky. Se- and presumes
that he gave no-

everal zrounds of defence are set up in the tree to the de-
l:) fend ant, as he

answer, and among others-that no notice was requested
to be very par-

was given of the dishonour of the bill. The ticular about it;
• and that his ha-

district J' udge beinz of that opinion, gave judg- bit. was. to put
- J:l nonces mto the
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East'n District. ment against the plaintiff from which J' udz-
~1~ '0

~ ment this appeal is taken. l,i~· "
HOFF

va. The evidence, which it has been contended
BALDWIN,

establishes the notice, is contained in the de-
post offices, to , • f bl' idi h
be sent off by the pOSItIOn 0 a notary pu IC, resi mg In t e
first mail, but •
having a e;reat place where the bill was made payable and
deal of protest- H d h
ing to do that protested. e swears, that he proteste t e
summer, he has , d h . I' ,
no distinct re- draft, an that e was general y 10 the habit
collection about f " , II d
notifymg the de- 0 glV10g notices on a proteste notes and
fendant, is no , •
sufficient proof billa, and presumes that he gave notice to the
of notice. d t: h defendant, as e was requeste to be very

particular about it. In regard to the time he
sent it off, he declares that his habit was to

put notices into the post-office, to be sent

off by the first mail, but having a great

deal of protesting to do that summer, he h~s

no distinct recollection about notifying the
present defendant.

Notice of protest, of bills of exchange, is

matter of strict law, and a failure to give it is

fatal to the right of recovery, in cases where

it is required by the lex mercatoria. In that

now before us, we agree with the district

judge, that the proof of the defendant having

received notice, is not sufficiently established,

and for the same reason which he gives. The

witness merely states, that it was his general
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habit and that from that habit he presumes East'n District.
" ,. Feb. 1823.

he did not neglect putting notice in the post- ~
ffi Th . lh b' . HOFFo ceo e expreSSIOn genera a it, negatives .'s.

BALDWIN.
the idea that the witness was able to state it
was his invariable one; and when he can only
venture to say, that a presumption is raised in
his mind from his common practice, we cannot
say that presumption establishes a fact to
ours. Chitty on bills, (ed. 1821) 522. In the case
cited from Johnson, the witness swore he had

not a doubt but that he gave notice.
On the point as to the time when he put it

in the office, the evidence is still weaker, for
though he states, he was accustomed to do it
regularly, he mentions that, having a great
deal of protesting to do that summer, he has
no distinct recollection about notifying the

present defendant.
The plaintiff insists, this case should be ta

ken out of the general rule, on the ground that
it has been proved, the 'drawee was a partner
in the commercial house of the drawers. Phil

lips on E». 2, 36. The bill is drawn by Joshua
Baldwin & Co. in favour of Neill & Davis, on
Samuel T. Beale. The evidence relied on to
establish that Beale, the drawee, is a partner in

the house of Baldwin & Co. is contained in the
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East'u DIstrict. deposition of a witness who in answer to au
Feu. 1~/2J. '

~~

HUFF

rs.
ILI.LllWIN.

interrogatory, if he is acquainted with the

parties to the suit, as well as the parties to the

bill auuexed, answers, that he is acquainted

with Joshua Baldwin, Samuel T. Beale and

"Wilsall L. Davis and Gordon Neill, the two

last compose the firm of Neill and Davis. This

proof docs not enable the court to learn who

are the partners in the house of Bald win ~. Co.;

whether the four persons just named make

the firm, or if any of those persons compose it,

which of them. There would be as much

reason to say, that Baldwin and Davis formed

the partnership of Baldwin & Co., as that

Baldwin and the payee and drawee all be

belonged to that house.

We think the judgment of the district court

should be affirmed with costs.

JJI'Calcb for the plaintiff .Maybin for the de-

fendant. ..-
GlUIY YS. TR.B.FTON ~ .B.L.

ApPEAL from the court of the first district.

• 12m70Z'
I~

x0 particular
form and speci-
fie iust, urnent in 1\.1 J
1V1itingis requi- nIATHEws, • delivered the opinion of the
red in the as TI" .
<;gtlment o~ court. us IS a suitcommenced by attachment.
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in which a counsellor and attorney who had East'n Disti ict.
I/elJ. 1[1:23.

collected, by due course of law, money for ~
GR~Y

the defendants, is made garnishee. It appears 1'8.

b I · h h f d > TAF1'ON & AI•.Y lIS answer, t at t e un s of the defendants
. 1. I transfer of debts.

came into lIS hands on y one day before the It may as well

I f I h 1 I . . be dune by an
evy a t ie attac ment; t rat ie claims for order on the

hi If. d G E . I' C • debtor to pay aimse ,an . usus, lIS rortner partner In third person, as

1 . .. hy ~ivmg up the
t re practice of the law, a rIght to retain two evidence of the

hundred dollars of said money, as a compen- debt,

sation for professional services; that the ba-

lance he holds subject to the order of Mark

Trafton; and that he is informed and be-

lieves, that said. sum had been (long since)

assigned to one Dellingham, &c. The evi-

dence ill support of the claim of this assignee,

who has intervened in the present case, estab-

lishes the following facts :-1 that certain

notes were placed in the hands of Eustis and

Livermore, for collection, at the request of

the defendants; that Dellingham, who it ap-

pearR, handed the note$'io the attorneys, was

authorized to assign two hundred dollars aris-

ing from said collection to a third person,

which was done, and the assignment of that

sum finally ensued to the benefit of one Phelps

who has also intervened in the present case;

and that an order. in favour pf the claimant



704 CASES IN 'rHE SUPREME COURT

East'n District. Dellinzham was drawn by the defendants on
Peb. 18:23. ~,

~ G. Eustis, for the balance of the money
Gt~~Y which might be obtained from the collection

T,U'TllN & AL. f said f d d . h .o sal notes, a tel' e uctwg t e prevIOUs as-

signment of two hundred dollars, which order

was verbally accepted by the latter, the

amount to be paid on condition of the money

coming into his hands; which never happen
ed j but was received by his partner Liver

more, as appears by his answer, and with

a. knowlege of the previous assignment by

Trafton to Dillingham.
On these facts the district court gave judg

ment in favour of the claimants, from which

the plaintiff appealed.

Two bills of exceptions were taken by the
plaintiff in the course of the trial of the cause

in the court below; one to the introduction

in evidence of the order from Trafton to

Eustis, as not being a legal mode of cession or

assignment ofa debt,tlnd another to the proof

of said order by parol testimony. As to the
first, it is believed that no particular form, and

specific instrument in writing is required in

the assignment or transfer of debts. It may as

well be done by an order on the debtor to

pay a third peroSon, as by giving the title or
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evidence of the debt· and as to the obiection East'n District.
, "J Feb. ]823.

to proving the order by parol, it is sufficient """~

to observe, that we believe it to be the uniform G:a~Y
d hli h J • k f i I' TRAFTON&Ar,.an esta IS eo practice, to rna e proo Hl t lIS

manner in all commercial transactions, which

relate to bills of exchange, orders. or notes of

hand; by proving the hand-writing of the par-

ties concerned in uttering them.

But the appellant insists on a preference

being given to his attachment, over the rights

set up by the claimants, on the ground that no

legal notice had been given to the debtor, of

the assignment and transfer of the debt, pre

vious to the service of the writ; and that such

notice has not been given. His counsel rely on

the provisions of the Civil Code, made in rela

tion to the assignment and transfer of debts.

368, art. 122. According to this article of our

Code; the transferor is only possessed as it

regards third persons, after notice has been

given to the debtor. of the transfer having ta

ken place. The transferor may, however, be

come possessed by the acceptance of the

transfer, by the debtor, in an authentic act.

By this law it is clear. that after proper notice

to the debtor of a transfer of his debt, the

transferor is possessed of the original credi-

VOL. XII. 89
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East'n District. tor's rights againRt said debtor and also
Feb. 18~3' ,

~ against third persons, provided there be no
G:s~Y fraud in the transfer. The corresponding

1'RAFTON& AL. • F
word III the rench text of the Code, to the
word notice in the Euglish, is signification,

which the plaintiff's counsel asserts to be

technical in its effects, and must be served on

the debtor ill a particular manner , that is, by
the ministry of an officer.

In support of this doctrine, we are referred

to the 1690th article of the Code Napoleon,

which is verbatim the 122d of our Code above
cited. It does appear, from other authorities

on the laws of France, to which we are also

referred, that in the administration of jus

tice, according to the usages of that kingdom,

signification must be made of a transfer of

debts by officers whose peculiar duty it is to
give such notice. But in the state of Louisia

na such formality cannot be required, because

there are no ministerial-officers of justice, who

can be compelled to perform services of that

kind. And therefore no such technical force

can be given to the word notice. or significa

tion, as does perhaps prevail in France.

No evidence of a higher or more authentic

nature ought to be required, to establish the-
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fact of notice to a debtor, ofthe transfer of his Ea;;~. ~~~;~ct.

debt, than would be sufficient to prove any '-"'~

h factv i f hi' f u sui GRAYot er act, 111 support 0 t e c arm 0 a suitor, 1'$.

d hi 1 done i fermi I TRAFTON &AL.an w IC I must be one In con ormity to the

rules of evidence, as fixed by our jurispru-

dence.

An acceptance ofthe transfer by the debtor,

in an authentic act, gives possession of the

debt to the transferor. Now, because the ex

pression authentic act, is used in the Code, the

plaintiff's counsel would infer that any other

mode of acceptance would not produce the

same effect, considering the expression of this

mode as excluding all others. W·e are of a

different opinion. Notice to a debtor ap

pears to be required by law, to prevent an im

proper payment after the debt has been trans

ferred, and protect and secure the rights of the

transferor. An agreement by the debtor, to pay

to the transferor, ft; such an acceptance of the

transfer by the former, as necessarily involves

notice, and consequently, secures the rights

of the latter against all persons.

In the present case, the evidence fully es

tablishes the fact, that Trafton's attorneys

agreed to pay to the claimants, the amount by

him ordered, when the money should be col-
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East'n District. lected which did not take place until long af-
Feb. 1823. '

.~ tel' the date and acceptance of his order.-
GRAY •

vs. The attorneys were, therelore, debtors only
TRAFTON &AL. di 11 . . h f .con iuona y, VIZ.-10 t e event 0 recoverlOg

the money of their client. The latter was free

to direct its appropriation in antir-ipat ion of col

lection; and the persons to whom payment was

ordered, after acceplatance by his agents. held

a vested right in the debt, subject however to

the condition of said acceptance.

From that period Trafton's attorneys, thus

charged with the collection, may be consider

ed as trustees for the claimants, who had a

vested interest; and consequently, the funds

thus transferred were not subject to the plain

tiff's attachment. See 4 Dallas' Reports, 281.

It is therefore ordered, adjudged and de

creed, that the judgment of the district court

be affirmed with costs. •

Hawkins for the plaintiff Livermore for the

defendants.
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Eas't District,
FeiJ. 1823.

~

GUILBERT
rs,

DE V.Ii1RBOIs.

GUILBERT vs. DE VERBOIS.

ApPEAL from the court of the fourth district.

PORTER, J. delivered the opinion of the

t F t d t I· f thi If the plaintiffcour. or a correc un ers ant mg 0 IS offers no proof

. . ' h of the damagescase, It IS necessary to state WIt accuracy alle~ed, judg-

I I di d h fi di fl' mentmay begi-t re p ea mzs : an ten mg 0 t ie Jury on ven generally

th f b . d I for the defend-e acts, su mute to t iern. ant,

TI I, ' iff . I he i h d So, if the par-
It' p ainu avers, t rat e IS t e true an ties allege titles,

] f I d uronri f t f without averaw u possessor, an proprietor, 0 a trac 0 ring a couflict,

1 d .: d' I ' ·1 f Ib 'II there may bean situate In t ie parIS 1 0 ervi e, on judgment/or the

h I f b k f h . 1\1'" . b d d defendant.tee t an 0 t e river ISSISSlppl, oun e

Oil the upper side by land of Abner L. Dun-

call, and having a front of ten arpents with

the ordinarydepth.

That Oil the first day of January, 1809, and

on several other days, and several other times

between that day and the first day of Sep

tember, 1817, Francis De Verbois and Do

minique De Verbois, both of the parish of

Iberville, entered on the land of the petitioner

and then and there cut down trees growing

thereon, to the value of 8500, and carried

them away; and that they still continue to

commit trespasses of the same kind.

The petition concludes by a prayer, that the

defendants may be condemned to pay the
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East'n Distrkt. sum of $.500 and that they be enjoined from
Fe#!. 1823. '

~ any further waste on the premises.
Gun.BRRT T h' . . h d c d t d'·S. 0 t 18 petition t e eren an s answere

DE VERBOIS. bid' hi' . I . hy p ea lllg t e genera Issue :-tIt e In t em-
selves to ;36 arpents of land in front on the

left bank of the Mississippi, by virtue of a
purchase made in the year 1807, and conti

nued possession from that time.

They also opposed the plea of prescrip

tion, and prayed that the vendors might be
cited in warranty.

On these pleadings, the following facts were

found by the jury, on those submitted by the
respective parties.

On behalf of the plaintiff, they found that

Walker Gilbert purchased from Jacques De

Villiers on the 30th day of May, 1808, the

land mentioned in the petition, of ten arpents in
front by forty in depth; but that he did not
receive possession of it. That Villiers' title

consisted of an order of survey, dated the 3d

October, 1796, which had been since con

firmed by the commissioners of the land office
of the eastern district, viz. in the month of
January, 1812.

On the part of the defendants, they found

_that they (the defendants) have been in pos-
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session of the tract of 36 arpents that they Easr'n Disn ict,
, l'<b. 1823.

purchased it from Mayronne and Degruise, ~
GUIl BERl'

and that the ten arpents front form no part of V.I.

. I' d DE VERBOIS.It; t rat the title has been confirmec by the

board of commissioners of the land office, and

that the defendants have had possession since

the year 1800. That J acques De Villiers was

the overseer of Mayrorme and Degruise, on

the tract of 36 arpents, but not on the ten ar-
pents in litigation,

On this verdict, the district judge being of

of opinion that the defendants had acquired a

right to the premises by prescription gave

judgment in their favour against the plaintiff

for costs of suit, and the latter has appealed;

and insists that it appears by the pleadings,
the title was not put at issue, and therefore the

judge erred in giving judgment against him in

relation to it.
Two questions arise out of the proceedings

in the district court, the one in regard to the
damages alleged to be sustained by the tres

passes committed on the property of the

plaintiff; the other respecting the titles which

the parties have set up.
The former so far from being established

does not appear to have been even submitted
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East'n District. by the plaintiff to the J' ury, On this point then
Feb. 18:Z3. '

"""',-.." the district court certainly did not err in giving
GUILBERT , ,

VB Judgment for the defendants.
DE VERBOIS. 0 h I h I c he nlai 'ff'n t e atter, t e counse IOr t e P ainti IS

correct in saying, that by the petition and an

swer it does not appear the parties were at
issue on the question of title, although they

may have intended it. The plaintiff avers,
that he owns ten arpents of laud j\l front, and

the defendants say that they are proprietors
of 36; both of which assertions may be true,

but must be considered wholly unimportant,
unless the title call for the same land. This

the parties have not told us they do; and if

they do not, we cannot examine them. We

cannot assist parties in ascertaiuing their rights
to property, unless these rights conflict with

those of others; we cannot notice their ab
stract pretensions.

This fact, however, of the titles not inter

fering, does not rest on the pleadings alone,

The inquiry was gone into on the trial, and

the jury found it as both parties had asserted.

The third fact submitted by the defendants

was in the following words :-" TIl{' defend

ants purchased a tract of land of 36 arpents

from Mayronne and Degruise on the 28th De

cember, 1807, of which the ten arpents in dis-
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ApPEAL from the court of probates of the

parish and city of New-Orleans.

pute are a part." To which the jury replied East'n District.
Feb. 18~3.

"yes; the defendants have purchased the tract ~
GRAl:

of 36 arpents; the tract of ten arpents does us,
• DE VERBOIS.

not make a part of it." On this find lUg, we are

also of opinion, the court did not err in giving

judgment for the defendants with costs.

It is therefore ordered, adjudged and de

creed, that that judgment be affirmed with

costs.

Hennen for the plaintiff, De Armas for the

defendants. -
HEIRSOF.1NDREWSvs. EXECUTORS OF ANDREWS.

The attesta
tion of Stlbscri
bing witnesses
does not mar an

'Workman, for the defendants. The validity olograprnc will.

of the testament of the late A. Andrews, is
the sole point in dispute in this case. If it be

not good as a nuncupative testament, as it is

attested by no more than three witnesses, in-

stead of the number which the law requires,

it certainly has all the requisites to constitute

a valid olographic testament. It is entirely
written, signed and dated with the testator's

hand; and the law subjects this will to no

VOl,. xu. 90
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East'n District. other formality. It is true, that the Code de
Feb. 1823.

~ fines the olographic testament to be "that
ANDREWS' I' I' d I . bIt t

HEIRS W lIC 1 IS rna e aile written y t ie tes a or

bDR~~S·EXS.himself, without thepresence of any witness. Civil

Code, 230, art: ]03.

The true coustruction of this sentence seems

to me to be, that the presence of any witness

is notindispensablynecessary to the valid ity of such

a will. The subsequent paragraph of this ar

ticle, declares that the olographic will is sub

ject to no other form but that of being entire

ly written, signed and dated, with the testa
tor's hand. And this would control and re

peal the first paragraph of the article, if their

provisions were considered to be contradicto

ry. Besides, the will in question may have
been made and written by the testator himself,

without the presence of any witness, although some

witnesses should have afterwards signed it.
The contrary does not appear, and is not to

be presumed gratuitously.

The formalities prescribed for giving vali

dity to testaments, are intended to secure

their genuineness, and prevent forgery and

perjury. The olographic form is allowed not

for the sake of secrecy, (for the olographic will

may be either open or sealed) but to facilitate
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to those who can write, the means of disposing Ea;,~~. ~~~:~t.

of their property after their death. The pre- ~

f . I' . ANDREWS'sence 0 one or more witnesses, at t ie writing HEIRS

or signing of snch a will, cannot defeat or ANDR~'~~S'JlJx;:

counteract any of the objects of these laws.

It would, on the contrary, be an additional

security against forgery and falsehood.

It is evident, then, that the siguatures of

Vance, Moore, and Legendre to the present

will must be considered as only surplusage; a

something more than the law required, but

which should not invalidate a 'will, good in all

other respects, any more than the signatures

of ten or twenty witnesses would render void

a testament to which only five or seven wit

nesses were requisite.

This court have already recognized and en

forced, the principles on which my reasoning

is founded, in the case of Broutin and others vs.
Vassant, 5 Martin, 169.

They decided in that suit, that superscription

is not an essential requisite of a sealed 010

graphic will; under the law which provides,

that when this will is sealed, it needs no other

superscription than this, or words equivalent,

" This is my olographic will." If a formality

which the law specifies, and seems almost to
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East'n District, require may be thus dispensed with a {or-
Feb. 1823. ~ .,

~ mality beyond what is required, ought not
ANDNEWS' I . I'd 'II h' I' k

HEIRS sure y to mva I ate a WI ~ W IC 1 IS ac now-

ANDR:~S'.EXS, leged to be in no way defective.

The provisions of our Civil Code respecting

the olographic will, are evidently taken from

the Code Napoleon. But the French tribunals,

rigorous as they always are in their construc

tion of the laws prescribing the formalities of

testaments, have never held that an ologra

phic will, made with all the forms which the

law requires, could be vitiated for containing

something, or any thing more. On the con

trary, they have decided that, Les mots sur

charges, dans un testament olographe, n'en operent

la nullili ni totale, ni partielle. Also, Un tes

tament ecrit, date, et signe par le testateur, uaut

comme olographe, alors meme qu~on a manifesti

Pintention de le faire revetir de la forme mqstique.

Again~ Un testament entierement ecrit, date et

signe de la main du testateur, peut valoir comme

olographe, quoiquc, on ait observe a son egard,

mais d'une maniere vieieuse, quelques formalites,

prescrites pour le testament mystique. This last

case is ours, changing the mystique into the

nuncupative testament. See Paillet, Manuel de

droit Francais; 3;,12 j 10 Sirey~ 289 j 14 same

work, 217. Journal du Palm's, t. 44, p. I.
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The reasons of the dispositions of the law, East'n District.
Feb. 1823.

on which these decisions are founded, are Y""~

'd Th '11' If b h II ANDR~~WS'very eVI ent. e will itse must e w 0 y HEIRS

written by the testator; for, if written by the ANDR;:~S'EX~,

hand of another, it might not be done with

fidelity and exactness. It must be signed by

him also; because, a will written but not

signed by him, could only be considered as a

draught, or project of a will. This signature

alone. gives confirmation and validity to the

act. And lastly, the date is indispensable;

for without it, if several olographic wills were

presented. it might be impossible to deter-

mine which was the last, and consequently.
the valid one.

A question has been raised respecting the

manner of proving this will.

The law requires in general, that when an

instrument is executed in the presence of wit
nesses, it must be proved by one or more of

them, if living. But this rule is dispensed

with, as to nuncupative wills, by the 159th art.

of the Civil Code,p. 244; which provides, that

if none of the persons who were present at

the said acts, are living near the place, but all

are absent or deceased, it will be sufficient

for the proof of said testaments, if two credi-
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Easr'n Distrlcr, table persons make a declaration on oath,
Feb \:,23.

--"~ that they recognize the signatures of the dif-
ANDREWS' r t I I'd h 'II

HUllS ieren pel'solls W 10 lave slgne t e WI , or

.\NDR~·~~S'EXS.superscription. And the next article directs,

that olographic testaments must be proved by

two creditable persons, who must attest that

they recognize the will as being written, dated

and signed, in the testator's hand writing.

These provisions remove all difficully as to

the proof of the will now in question. It has

been proved as well as made, in every res
pect as the law requires,

Duncan, for the plaintiffs. The testament of

Arthur Andrews cannot be brought within ei

ther of the three classes provided for by OUl'

laws, and such has been the strictness requir
ed, that even the want of any of the formalities

prescribed, for the one or other of these clas

ses, would be sufficient to render the will void;

that these formalities arc conditions, with

out which the instrument is not complete.

Knight vs, Smith, 3 J~!artiJ1, ] 63.

The instrument under consideration cannot

be classed with the nuncupative or mystic

testament, but may, as Mr. Workman argues,

be regarded as a good olographic will, P08-
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sessing as he conceives all the essential re- East'n District.
, , Feb W\l3.

quisites of that class, being entirely written, ~
dated, and signed with the testator's hand. I AN::I~:&'

think the counsel has confounded some of the ANDR~·~~5·EJtS.

formalities of that description of testament,

with the essentials; or rather has overlooked

an essential requisite, that it should be made

and written" without the presence of any wit-

ness" is an essential, without which, it can

neither be defined, classed or proved as an

olographic testament. Independent, indeed, of

the attestation, it may possess all the forms

requisite for that description of will, but when

witnesses are called to attest its execution, it.

from that moment, ceases to be olographic.

The argument that the presence of one or

more witnesses, at the writing or signing~

would furnish additional security against for

geryand falsehood, is, at first view, strong and

imposing; but, upou closer examination, I

think it will be found more plausible than so

lid. To dispense with witnesses or the attes

tation generally required, you must find the

case or exception to that rule; when entirely

written, signed and dated, without the pres

ence of any witness, is, I apprehend, the case.

and the only one known to our laws, ill which
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East'n District. a testament would be declared to be valid,
1'e6. lll~j.

\,1'.-....- without the aid and presence of the precise
ANDRTl~WS' ••

ln~lRS number and character of witnesses required

ANDR~~S'Exs. by law; and let it be recollected, that we are
not prermitted to determine, or called upon to

say, whether it would be better or worse,

gives more or less security, to have a few wit

nesses at hand; ifany, the law has determined

the number.
I cannot agree with Mr. "rorkman, in re

jecting or considering the subscribing wit

nesses as surplusage. In the case of Brouti« &
at. vs. Vassant, 5 JJlartin, J59, this court de

cided, that the superscription was neither of

the form or essence prescribed for ologra

phic testaments; and therefore considered it
as surplusage. Although that class of testa

ments is subject to no other form, hut that of

being entirely written, signed, and dated with
the testator's hand; yet, some of those forms

may certainly be regarded as essentials, which

we are no more at liberty to dispense with

than we should be warranted in making sub

stance yield to form. To make it olographic

must it not be entirely, wholly, all written by the

testator? In ~lerlin's Repertoire, 13, 747, we

have the answer, and it is so happily in point.
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that to transcribe entire will I am sure be East'n District.
" 'Feb. 18'23.

excusable. II a ete rendu, au parlement de ~
ANDREWS'

Flandre, un arret qui Juge quelque chose de sembla- HEIRS

hie. Le sieur Goulart, apres avoir fait en Rain- ANDB:~S'EX'.

aut un testament olographe, aoait appeli deux te-
moinspour certifier sa st'gnature; et dans la crainte

lju'on n'altirfit ses dispositions, il en avait sigue et

paraphi toutes lespages conjointement avec sesdeux

temoins. .J1pres sa mort it s'eleva une contestation

snr ce testament. Les Hiritiers le soutenait nul,

par Ie melange de formes etrangeres a fa nature

destestamens olographes,et ilfut declare tel,de toutes

»oix, par arret du 28 Janvier, 1766, au rapportde

M. de Sal'S de Curgies,alapremiere chambre, apre«

partage dans la troisieme. But it is said, we can

strike out that which in other countries is con-

sidered the most important part of the instru-

ment, its attestation, and thereby meet the lite-

ral signification of the word olographic; but

if that rude operation can be tolerated, how

shall we get rid of another essential, and one,

let it be recollected, which cannot be found in

the French law, either as it stood before or

after the publication of the Code, from which

we have copied, that it should be written hors

lapresence d'aucuntemoins. If without, or rather

out of the presence, cannot be made to mean

VOL. XII. 91



72~ CASES IN THE SUPREIUE COURT

Ea;:~.~~~~~ct·.in the presence of witnesses: if that expression
,-,,",.-.,., is clear and free from ambiguity, how call this
ANDREWS' •

HEIltS honourable court underthe maxim adopted for

AlVDR~'~S'EXS. their government, in the case of Knight VS.

Smith, 3 A/artin, 165, consider the attestation

as surplusage? 'Vhy require that the testa
tor should be alone, that he should write hors

lapresence d'aucun temoin i Perhaps, that in the

performance of so solemn an act, he should

not be embarrassed or interrupted by the

presence of any person-that he should be un

influenced in the disposition of his estate by

the suggestions of an artful or officious friend;

and, if any such motive could have influenced

the legislature, must not the presence of act

ing, attesting witnesses take the instrument
out of the spirit as well as the letter of the

law, which authorizes the disposition ofestates
by olographic testaments? "But when the law

is clear and free from all ambiguity, the letter

is not to be disregarded under the pretext of

pursuing the spirit." Civil Code, 4.

If probate can be taken of the will, its exe

cution must be proved by the subscribing wit.
nesses, if to be found within this state. To
dispense with such proof, would be to lose
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sight of the first and best rule of evidence, East'n Distrlct.
Feb. 1823•

.• that the .best evidence which the nature of ...,.~
ANDREWS'

the case will admit of, must be produced," and HEIRS

open a wide door to the very mischief which ANDIt~~~S'EXS.

the opposite counsel admits the law intended
to provide against. Forgery in our day is in

reality reduced to a science; the art of imita-

ting hand-writing has of late been brought to
such perfection, that within the observation of
the opposite counsel, as well as my own,

whole pages have been so closely imitated as
to deceive the most intimate friends of the per-
son upon whom the fraud was attempted; and

is it in such times, that we are so to relax the

rule of law as to take the fallacious proof by
comparison of hand-writing, instead of resort-

ing to those who can make the proof perfect ?
My mind answers no; and if rightly answered,
the character of the will is ascertained. The
moment you are obliged to call upon the sub-
scribing witnesses it will c-ease to be an ologra-

phic will, and not having a sufficient number

of witnesses, must be rejected as a nuncupa-
tive testament. Denizart mentions a case in
which the operation of str£kinE! out was also

proposed, the testament being partly ologra-

phic, and partly before a notary; but the tes-
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Ea;:~l. ~~~~ct. tament was declared void. JJIerlin'sRepertoire,

~ 13,747.
ANDREWS' 1T1 k . I rrl I' Lsiznifi

H}:IRS r or 'man, III rep y. ie itera sigm ca-
ANDR~~S·EllS. tion of the word olographic, does not ex

clude, as the adverse party suppose, the
idea of an attestation to an instrument. The

olographic act is one written entirely in the
the hand-writing of the maker of that act,

whether it be witnessed or not. The decision

quoted from JJ[erlin, can have no authority in
this case; because, it is founded on a law an
terior to that of the Code Napoleon, from which
ours is borrowed-on a law too (the ordon

nance of 1735) which does not contain the

important clause, et n'est assujetti aaucune au

tre forme. Besides, this antiquated judg
ment of a provincial tribunal is diame
trically opposite to those of the high court

of cassation, which have been already ci
ted. It is difficult to conceive why the edi

tors of our version of the French Ch,il

Code have thrust in the variation of with

out the presence of any icitnesses. But what

ever may be its meaning or importance, it is

evidently repealed, as I have before stated,

by' the succeeding paragraph of the article in
which it is con tained.
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If the attestation to this will be, as I think Easrn District.
j, eb. 1823.

it is, of mere surplusage, then the will is ad- ~
. d b d he Iaw di A d AYDREWS'mitte to e prove as t e aw irects : n HEIRS

even, according to the rule of jurisprudence ANDR~~~"EX"

insisted upon by the adverse counsel. our

proof is still complete; for it has been made,
as the court will see from the admission on
record, by two of the attesting witnesses

themselves.
The objection cannot be maintained, that

witnesses were not necessary or proper in
such a will. Witnesses are not necessary to
a promissory note, or a receipt. But it ne
ver was supposed, that such an instrument

would be vitiated by being attested. It could
only be requisite that the attesting witness
should prove the instrument. And this is all

that can be required of us, in the present case,
admitting that the exception to the rule of
evidence, in favour of nuncupative wills, Civil
Code, 2,14, art. 159, does not extend to ologra

phic wills, to which the signatures of wit

nesses might be unnecessarily affixed.

PORTER, J. delivered the opinion of the
court. This appeal has been taken from a

decision of the court of probates, relative tr,
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East'n District. the last will and testament of Arthur Andrews
Fe/;. lW23.

~ deceased. The judge, conceiving the instru-
ANDREWS' • •

HEIRS ment presented to him to be clothed with all

ANDl'o;~;'S' EXS. necessary requisites to render it valid as an
olographic will, admitted it to probate. The
heirs appealed.

The paper produced as the tessament of
the deceased, is proved to have been written,
signed, and dated by him. At the foot, how

ever, three persons have affixed their names,
.. as witnesses present."

The appellants contend, that the writing of
the will in presence of three witnesses, to

gether with their signatures, render it void as
an olographic testament. The appellees insist,

that the names of the witnesses are only sur

plusage.

"The olographic will or codicil is that
which is made and written by the testator

himself without the presence of any witness."

"An olographic testament or codicil shall
not be valid, unless it be entirely written,

signed, and dated with the testator's hand.
H is subject to no other form." Civil Code, 230.
art. 103.

'The counsel for the heirs has relied much
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on the expressions "written out of the pre- Eas~'n Di~rict.
J.tb. 18_3.

sence of witnesses," as a reason why this will, ~
. " b I ANDREWS'

written In their presence, cannot e an 0 0- HEIRS

graphic one. We think that the legislature, in ANDR~~-S' EXS.

making use of this expression, intended to mark
the distinction between wills of this descrip-
tion and those to which witnesses are indis-
pensable. There is no other construction
will give effect to the last clause of this arti-
cle, which states that this kind of instrument
is subject to no other form than being writ-

ten, signed and dated, in the hand-writing of
the testator.

The most serious question which the cause
presents is, whether the signatures of the wit

nesses do not render void an act which the
law requires the testator to write entirely in
his own hand.

We have been referred, by the counsel of
both parties, to decisions rendered by tri

bunals in France on a law expressed in
nearly the same words as our own. In those
cited by appellees, the·wills were mystic ones,
and it clearly entered into the consideration
on which they were decided, that the act of

superscription on the envelope, and the testa-
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East'n District. ment itself, were two distinct and separate
Feb. 1823.

'"''v·-''' acts. That relied on by the appellants, was a
ANDREWS' .. ..

HEIIlS case where the testator called to hIS assist-
ANDR~·~;li'EXS.. ance two witnesses; but where they not only

signed the will at the bottom, but affixed their
names with that of the testator on each page.
Making every allowance, however, for the
difference in the facts, it is impossible to re

concile them. The former were held gGod,

because an act, complete itself in one charac
ter, was not vitiated by an abundant caution
in endeavouring to give it validity in another.
It is not easy to see why the same reason did
not govern the latter, which was held null,
because there was a mixture of forms, foreign
to an olographic testament. This decision,
however, was by a provincial parliament; the
others, by the court of cassation.

Leaving them however aside, and consider

ing the point as if it was now presented for the
first time, we are of opinion that this will is

valid as an olographic one. The great princi
ple which governs courts in cases of this kind

is, to give effect, if possible, to the intention of
the parties. Where the legislature has point

ed out a particular form, in which that in

tention must be expressed, the operation of
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this principle is otrourse li.nited . but the in- East'n District,
r it cb J3~23.

struuieut is not d{'Htr(;yf.'d, it sti] l remnins : ~
AND,' r.ws'

and if it is good ill one form, though not ill HEIRS

/I' b t' d i • . h' i 1'S.anot 11:'1', It must e ell orce HI that 111 W icu ANDREWS'EXS.

it ll1:1y have effect: for, it is still the act of

the party, and tlH' particular rcgu!atiol1 does

not interfere with the gf'lleral principle just

spoken of: Hence, the maxim common to all

systems of jmisprudence with which we are

acquainted, lit res mngis ooleat gumn pcreat. Dig.

31, tit. 5, l. 13. Hence, the provision of (lUI'

Corle, that all act which is not valid as an au-

thentic act, through defect of form, avails HS a

private writing, if it is Rigned by the parties.

Code, 304, 21 B. Aud hence, the priucipie CO£l-

taiued ill the Remon law, which has a still

more direct application to the case before us;

that when a person intends to make a will
under a particular law, and fails through de-

fect of form, be does not, for that reason, de-

prive himself of the advantage of ha,"illg it
declared valid, if it is good under allY other

form by which he is privileged to make it. It
is this law. which furnishes the principal

groutld of the opinion ~iven by.il1r,rlin ill his

questions de droit, vol. 5, 2;;2.. See also Domat,

VOl" XII. 92
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East'n District·liv. 3, tit. 1, § 5, note to art. 19. Brouti« V~.
Feb. 18'23.

~ Vassant, 5 JJJartin, 169.
ANDREWS' Th "II h . . I " t . d
- HEWS e WI ere IS entire y Writ en, slgne

ANDR~~S'}<;xS. and dated with the haud of the testator;
there is no writing in the body of the testa

ment by any other person. Toullier, Droit

Civil Francais. liv. 3, tit. 2, 357. The witnesses

sign at the bottom, and their signatures make

no part of it.

\:ye are therefore of opinion, that the judg

ment of the parish court be affirmed with costs.

-
JI. %% There were a few cases determined at this term.

which are not printed, as petitions for a rehearing ha.

been presentedwhen this sheet was put to press.
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PRINCIPAL MATTERS.

-
ABATEMENT.

See PRACTICE, 10.

AGENT.

~ The degree of diligence, which is required of an

agent, who receives a compensation, is that

which a prudent man pay~ to his own affairs,

and which is called, in law, ordinary dili-

gence. .Madeira & al. vs. Townsley & al. 84

~ If the principal sue for the price of goods sold

on a credit, without authority in the agent,

the conduct of the latter is thereby approved,

and he discharged from responsibility. Sur-

gat vs, Potter & al. 36~

:{ The defendant has a right to demand. proof of

the authority of the agent, who commenced

the suit and made the necessary oath to pro·

cure the attachment. Shewell vs. Stone. 387

See PRACTICE, 4.

AMENDMENT.

\ district judge cannot amend or modify a former

decree, at a succeeding term, unless a new

trial was granted. Balio n. Wilson. 358
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APPEAL.

An appeal from an order to permit the plaintiff to

make a voluntary surrender, will he dismis

sed, if the record show that his creditors

had obtained an order for a forced one, with

out showmg how tar they had proceeded

therein. Blossman vs. his creditors.

'2 What is related, in the opinion ofthe judge a quo,

cannot be received as evidence on the ap

peal. Saine case.

:3 If the appellant fail to bring up the recerd, the

appellee may have the judgment affirmed

with damages. Yeiser vs. Smith.

4 The appeal will be dismissed, if there be a bill

of exceptions to the final Judgment, and no

statement of facts. Ferguson & al. vs, Bacon.

o No judgment can be reversed on the mere assign

ment of errors, which might have been

cured by evidence legally introduced. But

ler vs, Despalir & al,

G Evidence introduced on the trial, cannot be as

signed as error apparent on the face of the

record. .Albert vs. Davis.

7 Facts assumed as proven, in the judgment ap

pealed from, cannot be consi(t"ered as pro

ven, by the supreme court. Kay & al, vs.

Compton.

3 A cause, which was tried hy a jury, will not be

remanded for a new trial, when there is no

contradiction in the testimony and its deci

sio.i depends on calculation alone. Johnston

vs. Sp~·igg.

29C!

303

304

30rJ

308
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~ The supreme court will remand a cause for a

new trial when justice requires it. Cue &

al . vs. Pennel .s. al,

10 A jud-rrnent, directing :111 the property of the

debtor to be sold, aud the proceed- cli"tri

buted among his creditors, does not ,Jjs

charge the security in the appeal bond.

Baldwin vs. Gordo« <Y al,

11 If the appeal be taken for delay only, the judg

ment will be affirmed with damages. Fergu

son <~. al~ vs, .Mm'tin.

J2 The conclusion of the district court will pre

vail, in a matter of filet, if the appellant does

not show that there is manifest error in it.

Elishe vs. Voorhies.

J3 Same point. Moore & al: vs . Jlugiolette.

] oj The defendant's signature, at the foot of the

appeal bond, is evidence that he appealed.

J"fulallphy vs, Jlfurray.

15 When the record was made up in so confused a

manner, that the filets could not be clearly

seen, and there appeared four judgments

and one statement of facts only, the appeal

was dismissed, and no affirmance with dama

ges could take place. 80ltlpeyrac vs. Coble.

16 An appeal lies from the revoking of the appoint

ment of an attorney to absent heirs. State

vs, Judge Pitot, -.

J7 The supreme court has no general controlling

power over other tribunals. State vs, Judge

Esnault.

1G If there be no statement of facts, the .i udgment

355

378

295

42!1

4~H

48&

488
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may be affirmed with damages. Wooters vs.

Wilkinson. 4!J1

19 Same point. Johnson vs. Turney q,. al, 49£

20 An appeal from the grant of a new trial (before

final Judgment) is premature. Dresser vs.

Cox. 536

'21 Facts which depend on proof should be alleged,

that the adverse party may disprove them

in .the inferior court. Bouthemy vs, Dreux

&~. 639

:z2 Prescription cannot be pleaded in the supreme

court. Boudreau V~. Bouilreou, 667

23 The verdict of a jury cannot he disregarded, in

the supreme court, when it does not appear

manifestly erroneous. Evans vs. Richardson. 30

24 An obligor on an appeal bond, is not entitled to

the benefit of the plea of discussion. Denis

vs, Veazey. 7:1

~5 The surety on an appeal hond, which is not suc

cessfully prosecuted, cannot contest the

plaintiff '5 claim, liquidated by the judg

ment, unless on a suggestion of collusion or

fraud. Same case. i.l,

26 A judgment which contains no reference to any

law, nor any of the reasons on which it is

grounded, must be reversed. .M.'Kenzie vs.

Havard. 101

'27 If a suit be for damages, and an injunction to

quiet, &c., an appeal will lie though less than

$300 be claimed for damages, the land being

of sufficient value. Kemper vs. Armstrong
.~. at,
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'23 If the record be filed, on the day after that of

the return, the appeal will be dismissed.

lIorn vs, JVIontgomery. 505

29 Same point. Lapm's exs. vs. Rioiere, 506

:10 If the appellant fail to bring up his case, ac

cording to law, the appellee may have the

judgment affirmed with damages. Stephens

vs. Smith. 333

::n Same point. Hinson & al. vs. Ogden & al. 389

32 If the defendant appeal, and there be no state-

ment of facts, bill of exceptions, &c.• the

judgment will be affirmed with damages.

Serpentine vs. Slocum :~95

See EVIDENCE, 6 & 7.

ASSIGNIIIENT.

No particular form or specific instrument is re

quired in the assignment of debts. G;'{/'y vs,

Trafton & al. 702

'2 It may as well be done by an order on the debt-

or, to pay to the assignee, as by giving up

the evidence of the debt. Same case. 703

ATTACHME:NT.

An attaching creditor loses his lien, III case of

insolvency. Hcnuo. vs. hii creditors. 33

'2 A decree, that a garnishee pay to the plaintiff

what he owes to the defendant, is tantamount

to a judgment. Same case. id.

:1 A garnishee's admission of funds in his hands, is

not a voluntary confession of judgment. Same

case. u.
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,1 U by a rule of the district court, no exception

will i'e herrd ",g,'linst the attachment, except

the-e contained in the answer, it is not too

late to move for a dismissnl, after the trial

is gone into. Shemell vs, Stone. 38(,

5 One may attach 'in his own hands, the amount

of a judgment which has been recovered

against one's self. G1'ayson vs, Veeche, 688

G If a vessel, on board of which property is ship

ped, be detained by an irregular attachment,

the owner of them is not responsible to her

owner for the delay. Hcsluck vs. Salkeld

& al. 663

7 The remedy of the owner is against the attach-

ing creditor. Same case. ()I'j,!

See AGE:NT 3.-PRACTICE, 4.

AUCTION.

A sale by auction of real property, is not perfected

until the signature of the auctioneer be af

fixed to the process-verbal. Jackson & al.

vs. Williams. 331

AWARD.

The time of the meeting of arbitrators may be

shown by parol evidence. Porter vs. D1lgat. 2·1:)

2 Although all the arbitrators must be present

when the award is given, their unanimity is

not necessary. Same case. if I.

BILL OF EXCHANGE.

The oath of a notary, that he protested the (Iran.



PRINCIPAL MATTERS. 737

and that he was generally in the habit of

giving notices on all protested notes and

hills, and presumes that he gave notice to

the defendant, as he was requested to he

very particular about it; ami that his habit

was to put notices into the post-offices to be

sent off by the first mail, but having a great

deal of protesting to do that summer, he has

no distinct recollection about notifying the

defendant, is no sufficient proof of notice.

Hrdf vs, Baldwin. G9a

',) The endorsee cannot write over a blank endorse

ment, an obligation, which will drscharge

him, from the burden of a demand or no-

tice. Hill vs. :tla;-ti,!. 177

C\ The endorsee, who receives a bill after it is due,

is bound to demand payment and give notlce

within the same delay, as if he bad received

before maturity. Same case. 'id.

•! It is not sufficient to excuse want of notice, that

the endorsee was not injured by the neglect.

Same case. id.

See CONSIDERATION.

CAPIAS.

See EXECUTION, 3 & 4.

CERTIFICATE.

I'hat of the recorder of mortgages is Il'gal evi-

dence. Hanna YS. his creditors. 33

CLASSIFICATION.

A classification may be ordered before payment

VOL. XII. 93
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by a beneficiary heir. Cox vs. Mw·tin's

heirs 21~ t

COLLATION.

1 When a father sells property to one of his chil

dren at a very low. price, the advantage con

ferred is suhject to collation. Bossier & al,

vs, Vienne. 421

-~ But the difference of price, between what the

vendee sells the property for, after a lapse

of years and the time he paid for it, will not

suffice to establish the fact, that the sale was

below the real value. Same case. 421

CONTINUANCE.

After the trial has been gone into and evidence

heard, it is too late to pray for a continuance.

Housseaa vs. Henderson & ol, 63,";

2 A cause will be contmued on account of the in

disposition of the counsel who intended to

argue it, although there be another counsel

engaged. Barry vs. Louis. Ins. Company. 484

CONTRACT.

The law loci coniractus governs it, as to its nature

and validity. Evans et ol, vs. Gray et al, 47&

'2 That loci fori, as to the remedy. Same case. id

3 Hence, though in a-contract made in a state, go

verned by the common law, relief may be

had by suit only, it may be here by plea.

Same case. id-
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CONSIDERATION.

There is no difference between the 'want and the

failure of the consideration of a note; either

may be given in evidence against the original

payee or an endorsee with notice. Le

Blanc vs. Sanglair ,~. al. 4()2

COSTS.

}Iay be given without being demanded, or without

a prayer for general relief. Thompson V".
Chretien et al. 250

COURT OF PROBATES.

Jt has exclusive jurisdiction of all suits against vacant

estates. Vignaud vs, Tonnacourt's curator. - 229

DAMAGES .

.\re due for the least wrongful entry. Kemper vs.

•Jrmstrong & al, 296

See ApPEAL, 11, 15, 18.

DATION EN PAIEMENT.

It differs from a sale, and resembles much the do

nation remuneratoire, M'G1tire vs. Jlmelung

&~ ~

2 Evidence that a conveyance, which the act shows

to be a sale, was a dation en paiement is ~lad-

missible, Skillman & wife vs. Lacey &, al, 404

DEMAND.

A demand of a debt, due by the wife, may be done

on her. Flogny vs, Hatch &, ai. 82
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DED. POTEST.

See PRACTIC8, 3 & '1.

DISTURBANCE.

lethe vendee be disturbed in his possession, Uj

the suit of a third person, he may withhold

payment, tiII the vendor gives security.

Smith vs. Roberts & at. 43':'

DOMICIL.

Whether the lessor of a defendant who disclaims,

may be brought in, out of the parjsh of his do-

micil? Fusilier vs. Hennen. 261:i

EVIDENCE.

1 If the son bought a I~t for the father, who after

wards pays the annual rent (the considera

tion of the sale) and warrants the title of the

son's vendee, these circumstances will not be

conclusive evidence, that the first sale was

authorized or ratified, if it be shown that the

father ever refused to ratify it. .Mayor vs.

Hunter,

'2 Collateral kinsmen claiming as heirs, must estab

lish the death of relations in the ascending

line. Hooter's heirs vs. Tippet.

3 If the biij of sale state that the purchaser gave his

note for $1500, they may show that each

(there being two) gave a note for $750.

Lofariere vs, Sanglair et at.

'1 Declarations, when parts rerum gcstorum. may hI'

','-s

390
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received in evidence. Barry vs. Louis.

Ins. Company, 19::1

:J Parol evidence cannot be received to explain the

meaning: of the writer, in a letter in which

there is no ambiguity. Lazare's exr, vs.

Peytavin. 681

t.l lfimproper evidence be suffered to go to the jury,

and it manifestly appear they disregarded it,

the supreme court will not remand the case

on that account. Same case. id.

-; Complaint cannot successfully be made that a ::;pe

cial verdict. was obtained without legal evi

dence, by a party who neither asked for a

charge to the jury, a non-suit, nor a new trial.

Same case. HI

}\ A receipt of the defendants, produced by the

plaintiff, is in favour of the former, a hcgin-

ning of proof. Muse vs. Iloger' s heirs. ~1[jn

See ApPEAL, ~, 6,7, l-!-DATION CN PAJJ:MENT-2.

EXECUTION.

The return on an execution need not state that

personal property could not be found to

justify the seizure of slaves. Thompson vs.
Chretien et aT. 250

" A creditor of the vendee may sell property un-

der an execution, before a delivery to the

vendor. Same casco id,

:, On a.ft. fa. llgainst two, returned stayed as to

one by order of the plvintiff and no proper

ty of the other found, a ca. sa, cannot issue

against the latter. Casson YS. Cureton. ·J:'5
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4 A ca. sa. or a.ft. fa. must be returnable in no less

than 60 not' more than 90 days. Woodrldf

vs. Pe!lrlY'. hail. 6'i1oi

I) The sherill"'s return of the causes that prevented

the s.ile of the goon, seized, will be taken as

true, if not disproved. Baldwin vs, Gordon

ct a. 37!'l

EXCHANGE.

If one give a quantity of pork and some money

ior the note of a third person, the former

has no recourse on the note not being paid.

Slll!/f vs. Cross.

HEIRS.

When they sue the representative of their ancestor,

or their common tutor, judgment ought not

to be for the whole sum due them collec

tively. but must ascertain that due to each.

Varion's heirs vs. Rousaut'e syndics. 11~

See EVIDENCE, 2.

HUSBAND AND WIFE.

.\ wife cannot alienate her paraphernal estate,

without the husband's consent. Langlini S:

~Iife vs B-roussard.

INJUNCTION.

:\ defendant may pray that the plaintiff may be

enjoined all his judgment, and that it be de

ducted from a larger one, which the former

242
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l~ about to obtain against the latter. Muse

\'R. Rogers' heirs. 370

INSOLVENT.

Mere proof that the insolvent admitted the debt,

nor even his written acknowledgement. will

not establish it against his estate. Planters'

bank & al, vs. Lanusse et al . 157

2 Otherwise, if circumstances render it probable.

Same case. id.

S The wife of the insolvent may vote. although she

has not renounced. Same case. id.

4 A forced surrender cannot be ordered, without

hearing the debtor. Guirct YS. her creditors. 654

:> After proceedings commenced for a forced sur

render, proceedings cannot be carried on by

a single creditor. Mayhew vs. .J\.1'Gee. 66('

f; A creditor m'tY pursue his remedy, till a stay of

proceedings arrest him. Hanna vs. his cre-

ditors. 34

See ApPEAL, 1 ~. to.

INTEREST.

Conventional interest cannot he proven by parol.

Harrod et al. vs. Lafarge. 2J

2 An usage to charge interest at the rate of ten

per cent. cannot be regarded. Sallie case. - id.

3 Tutors are not (0 pay compound interest. Jar-

reau vs. Ludeling. 106

1, Interest is generally due from the judicial demand

only, Surgat YR. Potter et ol, 365
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INTERROGATORIES.

A defendant who proceeds to trial, cannot utter

wards demand a dismissal of the suit, be

cause there is no legal evidence of th : plain

tiff's answer, to his interrogatories, being

sworn to. Dean vs. Smith et al, 3H·

Z A defendant, sued on a note, may be required to

answer on oath, whether he did not sub

scribe and the payee endorse it. Bullet vs.

Serpentine. 39~.,

JURY.

Forty-eight jurors must be returned to each term

of the parish of New-Orleans. Flower vs.

Livingston. 68 t

LAND.

A title calling for objects on both sides of a stream,

must be laid out so as to include them all.

Holstein vs, Henderson. 31 ~i

c, If no particular limits ,bf' given, the land must be

surveyed so as to interfere as little as pos-

sihle with the rights of others. Same case. id,

,) Where lands arc called for on each side of a

stream, without specifying how much on

each side, the survey is to be made so as to

give an equal quantity on each. Same case. j'd

,1 Where a certain quantity of superficial arpents is

granted on a part of a stream, where, from

the manner surrounding titles are survey

ed, the quantity given cannot be obtained
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unless by making the stream the side line or

the survey, it may be done. 81une case. iJ

!j A. having discovered B. had sold him land to

which he had no title, g'tvP notice he would

not p:'.", but require a rescission.. Before

service of the citation on B. a fiuuily meet

ing recommended asale, at which he bought.

HeItZ that he was protected, althouzh it did

not appear the heirs of age had provoked a

licitation, and that h.iving HOW a title he

could resist his claim. Bonin et al, vs. Ey..-

saline. lU:,

Ii A right, supported by a requette, specifying a

definite quantity of l.md is of a higher dignity

than that resulting from mere possession.

which can give a rig;ht to the extent, actually

enclosed. .ll1al·tin vs, Turnbull, 39"

LANDLORD.

The landlord has a privilege on the goods in the

store and furniture in the house. Hanna vs,

his creditors.

'2 But he must exercise it within a fortnight from

the removal. Same case.

LIEN.

ill.

Ajudgment not registered gives no lien. Hanna

vs, his creditors. 3't

2 A creditor acquires none hy issuing a fi, fo.., if

lie countermand its execution. Same case. ill.

VOL. XII.
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3 Nor, if he neglects to take out an alias. Same

case. :{Q

4 A judgment gives no lien on its being docketted.

Same case. id.

S Judgments, in other states, give no lien here, till

their execution be ordered by a judge of this.

M'Kenzie vs. Havard. 102

MORTGAGE.

Whether the holder of a note, secured by a spe

cial mortgage, having obtained a judgment,

may levy on other property than that espe-

cially mortgaged. Croghan vs. Conrad. ~

Z A third possessor, against whom an hypothecary

action is prosecuted, may demand the dis

cussion of the debtor's property and that of

his sureties, but not of property in the hands

of other third possessors. Jackson et al. vs.

Williams. 3M

J When a debtor, whose property is subject to a

general or tacit mortgage, has successively

sold several objects of real property or

slaves, the creditor must bring his action

against the last purchaser, and ascend in suc-

cession to the first. Same case. 'ii!.

i An acknowlegment of the debt and mortgage in

a public act, amounts to a confession of judg-

ment. Tilghman vs. Dias. 701

See CERTIFICATE-PRACTICE, 7.

NEW TRIAL.

1 A new trial cannot be granted, because it does not
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dppear on what the jury based their verdict.

Harrod et al. vs, Lafa1·ge. ~1

See ApPEAL, 20.

NON-SUIT.

When a plaintiff does not make out his case, he

ought to be non-suited. Harper vs, Des-

trehan. 31

PRACTICE.

He who affirms must prove, unless the plea in-

volves a negative. Powers vs, Foucher. 70

2 Same point. Knox vs. Haslet's curator, 255

.3 An affidavit for a commission to take testimony

should be positive, and name the witnesses.

Evans et al. vs. Gray et al. 47v
"1 But if the suit be by attachment and the agent

swear, it will suffice, that he express his be

lief that the testimony can be procured.

Same case. id .

.ry Every thing in judicial proceedings, is presumed

to have been correctly done. Trepagnier's

heirs vs. Butler et al. 53

6 A mistake in a name, by the omission of a letter,

can only be taken advantage of by a plea on

abatement. Boyer et wife vs, Aubert et al. 655

7 An order of seizure and sale may issue on an au-

thentic act, written in the French language.

Tilghman vs, Dias. 691

g It is not too late to pray to transfer a cause, after

setting aside a judgment by default, if it was

improperly taken. Dllncan vs. Hampton. $)2
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!J A variance hetween the allf'p;ation<: and proof

must be taken adv.mtago of on the trial.

Lrmglini Sz 'ii,ife vs, Brousso rd, ~L~

IU A defendant, who does not plead in abatement,

admits the residence of the parties is cor

redly stated in the petition. Crouse \'5.

Dl!ffie1d. 53}!

[1 If the plaintiff offers no proof of the damages

alleged, jlJllgment may be given generally

for tile defendant. Guilbert vs. De TTerbois. 709

12 So, if the parties allege titles, without averring

a conflict, there may be judgment for the

defendant. Same case. ul,

PRESCRIPTION.

Digging a canal and felling trees arc not such acts

of possession, as may be the basis of the pre

scription of thirty years. .~facart!J vs. Fou-

cher. 11

~ In case prescription be pleaded to a right of pas

sage, the party, against whom it is offered,

must give evidence of such acts, as will

take the case out of it. Poiecrs vs, Foucher. 70

Particularly if his title commenced so fill' back as

1772, and there be no evidence of the en-

joyment of the servitude. Same case. ul,

-, If the vendor be a transient per'ion and withdraw

from the state, immediately after the sale the

\'endee may bring his action for the rescission

of the sale, on the return of the former;

although more than the time of prescription

hn<: elapsed. .'\JIorgan vs. Robinson. ifi
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o An obligation in the altcrnntivc ::;ire;: the debtor

the choice, hence, when .\. prouii-r-d to pay

~50l) to B., or convey a tract of land to him,

hekl this wu- not such a title as could enable

the LItter to prescribe. llolstci.i vs, Hen-

derson. 3~(1

See ApPEAL, 2'2.

PRIVILEGE.

Whether the vendor's privilege be lost, if tile

deed be not recorded, in the parish in

which the land lies. Trudeau et al, YS.

Smitli's syndics.

See LANDLORD-LIEx.

PROMISE.

1 A promise to deliver a sound and likely negro.

&c., valued at 1200 dollars, is discharged by

the delivery of a sound and likely negro,

&c. Caroeuah. vs. Crummin, ;;Ot;

'2 If he who promise to deliver sugar, on a given

day, [Iii to do so the creditor may demand

money. Pepper vs. Peyta·Din. 6i!

PllO;\IISSORY NOTE.

A note in which the sum is stated in fIgures is

valid. .VI/gent vs. Poland.

,0) The endorsement of a note is not restrained by

its being signed ue varietur, by a notary.

Fusilier vs. Bonin et rd.

If :1 note does not state tbe place in which it was

g,i"en, the court may presume that it was
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given at the place in which the maker and

payee reside. Crouse vs. Dldfietd. 540

1 A subscribing witness, to a note given out of the

state, is presumed to he out of the jurisdic-

tion of its courts. Same case. id.

See MORTGAGE, 1.

SALE.

The vendor's ignorance of a defect in the slave,

does not protect him in the action quanti mi-

noris. Moore's assignee vs. King & at. 261

'2 If the vendee, in such a case, being sued for the

price, answer that he is entitled to relief,

and prays that the vendor may say on oath,

whether the defect did not exist at the sale,

this, at least, in the appeal will be held suffi-

cient notice. Same case. id,

~~ When property is sold per aversionem, if there

be a surplus after the quantity mentioned, it

passes to the vendee. Innis vs, M'Crummin. 42&

4 Whether the vendee can recover land, which the

vendor before the sale, swore belonged to the

person in possession. Davis' heirs vs. Pre-

vost's heirs. 445

See LIEN 4-PRESCRIPTION 4.

SOLIDARITY

Is never presumed. Dean vs, Smith & at.

SURETY.

Service of a judgment on the surety, who bound

himseIf for the forthceming of a negro or hts

316
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value, on the judgment, notwithstanding a

demand, does not work a forfeiture of the

penalty, if the negro be surrendered within

a reasonable time. Hunter's syndics vs. Hun-

ter 0/ al. 1, 5

2 A surety claiming discussion, must point out pro-

perty, and furnish money to carry it into ef-

fect. Baldwin vs. Gordon & al, 378

3 Sureties are entitled to oppose all exceptions,

which are inherent to the debt, not those

which are personal to the debtor. Same case. id.

See MORTGAGE, 2.

TUTOR.

1 The provision of the law, which requires that the

tutor's account be rendered before the judge,

is clearly introduced for the exclusive advan-

tage of the minor. Jarreau vs. Ludeling. lOG

e No other person can have any interest m it.

Same case. id.

See INTEREST, S.

WILL.

It is sufficient for the validity of a nuncupative

will under private signature, that it be pas

sed in the presence of three witnesses, re

siding where the testament is received, or

of four others. Fleckner vs. Neider. 503

'<! A will may be proven by a single witness. Bou-

therny vs. Dreux & al. 639

'3 A witness m~y contradict enunciations in a will.

Same case. id.
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The names of the witnesses need not be inserted

in the body of a nuncup.uivc will, under pri

vate signature. Sallie case. id.

[, 'Whether all the witnesses should sign at the same

time. Sallie case, id.

a The presentation of the will to the witnesses

needs not be manual. Same case. ul,

7 The attestation of subscribing witnesses does not

mal' an olographic will. .llndreuJs' heirs vs.

his executors, 7 t::

WITNESS.

The apparent or reputed owner, is a good wit

ness hetween the insurer and insured. Bar-

1"y YS. Louisiana Insurance Company. 40~;

2 A co-trespasser may be witness for another, Cur-

tis vs. Graham. 28H

;) When there are co-defendants, if there be slight

or no evidence against OIW, he m;).;' be sworn

as a witness for the other. Set/tie case., irl .

.Qfortiori. when he h,IS not been cited. Same case. irl

See PROMISSORY KOTE, 3 & ,1-vVILT..
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