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On the organisation of the state judiciary, according
to the Coustitution, the following gentlemen were
appointed

Judges of the Supreme Court,

DOMINICK AUGUSTIN HALL,
GEORGE MATHEWS, and
PIERRE DERBIGNY.

Francors-Xavier Martin, Attorney-General.

On the 3d of July, 1813, Judge Hall resigned his
seat, having been uppointed District Judge of the
United States, for the Louisiana District; and on the
1st of February, 1815,

FRANCOIS-XAVIER MARTIN, was appointed ip
his stead, and

Etiexne Mazureavu, Attorney-General.
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LASTERN DISTRICT. MARCH TERM, 1813,

~—r—

AT the opening of this term were read two East. District.
. . . March 1813,

commissions, bearing date of the 22d and 23d of N

February 1813, by which Domrnick A. Harr

and GEorRGE MaTHEWS, were dppointed Judges

of this Court, with certificates of their having

taken the oaths required by the constitution and

law—whereupon they took their seats.

The Court announced their determination not
to decide on the exarination of gentlemen desi-
rous of licences to practice and plead, until the
day after. ' '

On the 9th day of March was read a commis.
sion, bearing date of the preceding day, by which
Pierre DErBIGNY Was appointed a Judge of
this Court, with a certificate of his having taken the
oaths required by the constitution and law—
whereupon he took his seat.

A



? CASES IN THE SUPREME COURT
Rast. District. BERMUDEZ vs. IBANEZ,
March 1613.
L/ Tae defendant in this case was ruled to shew
Bermupez '
v cause, why an appeal should not be allowed from
12a¥zz.  the judgment of the late Superior Court of the

No appeal lies L erritory of Orleans.

from a Judg- '

r’fﬁ?ﬁ," fthe Su. By the Court. The question submitted to the

;‘i‘for;;"e Ter- decision of the Court in this case is, whether
there exist, under the constitution of the State, a
right of appeal to this Court, from the judgments
rendered by the late Superior Court, since the
30th of April 1812, the date of the approbation
of the constitution by Congress.

THE constitution, therefore, and the schedule
annexed to it, are the instruments to be consult-
ed for the understanding of this question.

By the one it is provided art. 4, sect. 1, that
¢ the judicial power shall be vested in a Supreme
¢ Court and inferior Courts. ” Sect. 2, declares
that ¢ the Supreme Court shall have appellate
¢ jurisdiction only, which jurisdiction shall extend
“ toall civil cases when the matter in dispute
¢ shall exceed the sum of three hundred dollars.”
And sect. 4, that ¢ the Legislature is authori-
“ sed to establish such Inferior Courts as may be
“ convenient to the administration of justice. ”’

By the other it is said : sect. 3, that ¢ the
« Governor, Secretary, and Judges, and all other
“ officers under the territorial government, shall
“ continue in the exercise of the duties of their
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< . : cv shall . East. District:
respective departments, until they shall be su erch 1515,

¢« perseded under the authority of the constitu- =y

“ tion. ” ‘ ‘BBRMLDEZ'
vs.

TrE first question which arises is, what is the Isawez.
schedule with respect to the constitution, or how
far are the schedule and constitution connected ?

TuE representatives of the people of Louisiana
assembled for the purpose of laying the foundation
of a State government, the estublishing of a per- \
manent constitution, and the providing for a tem-
porary government. As in representative govern-
ment considerable time is necessary to effect a
change, it became necessary, in order to avoid
anarchy, to create a kind of intermediate govern.
ment the duration of which expires when the per.
manent government is organized and goes into :
operation. These two governments are distinct
and separate; they are to succeed, the one to the
other; they cannot be blended in whole nor in
part.

Tais being understood, it is next to be consi.
dered, how the judiciary power of that temporary
government was regulated by the schedule.

TaEe convention, desirous of avoiding ¢ the
¢ inconveniences which might arise from the
¢ change of government,” declared that ¢ the
¢ Governor, Secretary, and Judges, and all other
« officers under the territorial government, should
¢ continue in the exercise of the duties of their

o~

-

-



¢

East. District.
March 1813.

(T a'e ¥

BErMUDEL
ws.
IBANEZ.

CASES IN THE SUPREME COURT

¢ respective departments, until they should be
“ superseded under the authority of the consti-
“ tution. ”

TrE intention of the convention, clearly mani-
fested by the expressions of the schedule, was for
a time to maintain the order of things which exist-
ed until then, ““asif no change had taken place.”
The Superior Court of the late Territory of Or-

“leans 'was vested with original and appellate ju-

risdiction ; such were the duties which it exercised,
such were its powers. That, therefore, must be
the jurisdiction in which it was continued; for
it cannot be pretended that its judgments have
become subject to an appeal, without admitting,
that there has been an innovation and a change
in that branch of the former government, that is
to say, without admitting t/a¢ which is expressly
provided against by the schedule.

But-it has been contended that the right of ap-
peal to the Supreme Court being secured to the
citizen since theday on which the constitution was
approved by Congress, all the judgments ren-
dered since that time mnst be subject to it. This
appears to the Court to be a forced construction
of the 2d sect. of the 4th art, The right of
appeal, no doubt, is guaranteed by the constitu-
tion ; but when was it to take effect? Which
were the tribunals over whose decisions the Su-
preme Court was to exercise the appellate jurisdic-
tion assigned to it by the constitution? Un-
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OF THE STATE OF LOUISIANA. , L&

doubtedly those L.iferior Courts which the cons. Bast District
titution directed to be established, and which com-  (_~~y
posed, with it, the judiciary powers of the State. Braxvors
The Superior Court” was no part of that system; Inanez.
it had no concern with it; its ‘authority under

the schedule was a continuation of its former ju-

risdiction ; it was independent of the future au-

thorities ; and its judgments must stand as irre-

. vocable as they were under the territorial govern-

ment.

RULE DISMISSED.
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FEASTERN DISTRICT. APRIL TERM, 1813.

D

SEGUIN vs. DEBOWN.

East. District. i i
iy By the Court. This is an appeal from the

v~ first judicial District. The facts are, that the
sesvin  appellee, Debon, placed in the hands of Seguin,
ws. .

pesow.  the appellant, a ship carpenter, a vessel called the
Buckskin, to be repaired. It was agreed between

Carpenter . .
repairing aship the parties, that the work should be done in twenty
ﬁ‘;j afixed i days, and to the satisfaction of the captain. Thir-

materials and teen hundred dollars were to be paid by Dcbon
labour, if the g ’

shipbedestroy- one half on the completion of the work, and the
ed, before the . . . .

work is finish- balance in ninety days. Seguin proceeded in the

ed repairs, when on the 19th of August the vessel

was entirely destroyed by a hurricane. The plain-

. tiff states the value of the labour and materials

furnished, to the period of the loss, to be six hun-

dred and fifty dollars. "The question for the de-
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cision of the Court is, was the plaintiff entitled to E‘:;;;”D;;tgf'-
recover ? By the 3d book, ch. 3, sect. 3, art. 67, \ o~
of the Civil Code, it is declared ¢ that when the Secuviw
undertaker furnishes the materials for the work, Dzsox:
if the work be destroyed, in whatever manner it
may happen, previous to its being delivered to
the owner, the loss shall be sustained by the un-
dertaker, unless the proprietor be in default in
not receiving it, though duly notified to do so.
It has been contended that the provisions of
the Code, extend only to a case where the whole
thing was to be furnished by the workman, (which
would be a contract of sale) and not to one like
the present, where a certain thing was delivered
to him, and he was to furnish only the labour and
materials for repair. It is then said that any ad-
dition to the principal "thing becomes a part of it,
and if it perish in the hands of the workman, ac-
cording to the maxim of the Civil Code, res
perit domino ; the undertaker must be paid
for work and materials. Certainly this distinction
has been drawn; but it is believed that the pre-
sent article of the Code was intended to provide
for both cases. And this is rendered the more
probable by observing, that the work destroyed,
and whose loss should be borne by the undertaker,
is the work which is placed under the doctrine of
louage, or letting and hiring ; and not merely
that whole or entire work which would be pro-
perly classed under the head of wvente, or sale;
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Esst. District. the distinction is not found in the -words of the

April 1813.
(W oV W)

SEGUIN
s,
Dgson,

.

law. The subject matter of the section, and to
which all its provisions apply, is explained in the
65th article; it speaks of an undertaking of a
building, or work, for a certain stipulated price.
The contract before the Court is an entire and
indivisible one, and is precisely such a one as is
defined by the law. )

Burt independently of the Civil Code, it is be-
lieved that the plaintiff below could not recover. It
is stated by Pothier, that there is a great difference
betweena contract aversione, by the job, or en.
tire, and a bargain with a workman that" he shall
receive so much by the foot or measure. In the
first case, the undertaker cannot compel the
owner to receive the work until it is finished;
and until that time, it is at his risk. There can
be no doubt if the work had been finished ready
for delivery, the loss would have fallen on the
owner ; because it was His fault that it was not
received—unless he could shew that it was not
such work as had been agreed for.

VoET observes in his commentary on the 36th°
law of the 19th Book of the Digest,  opus, quod
aversione locatum est, donec approbetur, conduc-
toris periculum est’—that if a thing be in the
hands ofa workman to give jt a new form for a
certain price, if before it be finished, or if finish-
ed there be no delay on the part of the owner
to receive it, and it be-destroyed by fire, robbery,

. -
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or any other misfortune, without his fault, it seems East. District.
Aprit 1813,
equitable the owner should lose the thing he sent, o~
- and the workman his price. Srxorcs op
Uron the whole the Court are of opinion that Rooks
the judgment of the Court below be aﬂirmed Wevaas.

with costs.
ettty SR Dy

SYNDICS OF BROOKS vs. WEYMAN.

- By the Court. 'Thisis a motion of the plain. , A trial by
jury cannot be

tiff for a venire, in order that the cause whichhad in the Su.
has been tried by a jury below, should be re-tried Preme Cowt-
by another jury in this Court. It is admitted
that the power to issue the wvenire, is not ex.
pressl) given by any of the judiciary laws. But
it is contended, that, as the constitution has de-
clared that this Court shall have appellate jurisdic-
tion in all civil cases where the matter in dispute
exceeds the value of three hundred dollars, this
appellate power must be exercised here, in its
greatest extent. In favor of the motion of the
plaintiff we are referred to the practice of appeal
in the late Territory of Orleans, where a re-exa.
mination of facts, by a second jury, was permit.-
ted. And hence it is inferred, that the makers of
the constitution must have had this mode of
exercising the appellate power, in contemplation,
when they provided for the establishment of thls
Court.

In answer it is said, that the appellate jurisdic.

. B

3m 9\
50 446
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Epst. District. tion must be regulated by law-—that the Supreme

‘April 1813.
A el

Court of the United States will exercise it only as

.Byxpics or prescribed and limited by the several acts of Con-

Brooks
8.
WEeyMaxN.

gress. To this it is replied, that the provision
in the constitution of this State, is different from

. the one contained in that of the United States ;

it being declared in the latter instrument, that the
appellate power shall be subject to such exceptions
and regulations as Congress may prescribe. ' Itis
contended that the omission of these words in our
State constitution, was intended to prevent the
Legislature from any limitation of the appellatg
Jurisdiction here.

To arrive at a correct decision of the question,
it becomes necessary to ascertain clearly what is
intended by appellate jurisdiction. A technical
sense has been affixed to it, and it is generally
used in reference to the practice of the civil law ;
but'it is known to professional gentlemen, that
gven in countries whose jurisprudence is founded
upon the imperial code, the appellate jurisdiction
varies in the different States where it is exercised.
Thus the Roman code prescribes one mode, the -
Spanish another, and the French a third. In

. England, appeals are conducted in a manner dif-

ferent from the countries of the Continent, and
differently in its several Courts. In ‘some coun-
tries, appeals go in all cases, whether criminal or
civil; in others, in civil cases only. Inthe Courts
of the United States there are no appeals in cri*

/
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minal cases. An appeal in the New-England E‘;;'r ,g‘gﬁ‘;d
States, is not understood in” the same sense as it (o~ ~y
is in the southern. Thus, we are informed by évgl!:;zi sOi
the celebrated author of the Federalist, that an v,
appeal from one jury to another, is familiar both WEHAN
in language and practice, in New-England, and is

a matter of course until there have been two ver-

dicts on one side. This, he observes, shews the
mmpropriety of a technical interpretation derived ’
from the jurisdiction of a particular State. The
expression, taken in the abstract, denotes nothing
'more than the power of one tribunal to review the
proceedings of another, cither as to law ‘or fact,
or both ; the mode of doing it may depend on an.
cient custom, or legislative provision. In a new
yovernment, it must depend on the latter, and be

with or without a jury, as may be judged advi~

able. When we recollect that the late Conven-

ion was compased partly of the old inhabitants of

souisiana, and partly of Americans from the U.-

‘tates, we may readily conceive that they were all

onvinced of the necessity of a Supreme Court

freview ; but we can hardly imagine that there

as any general understanding, or any precise

ea of the manner in which that power was to be

cercised ; they have, therefore, only used the gen.

\ term, apipellate jurisdiction ; leaving it to the

.gislatures which should succeed, to prescribe

 jurisdiction, within the meaning of the cons~

ition, and to regulate the mode of proceeding.
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Tue only constitutional provision is, that it
| not be exercised in cases under three hun-

dred dollars ; and confines it, perhaps, (but which
we do not decide) to civil cases : see post, Laverty
vs. Duplessis. 'With respect to the argument
drawn from the express declaration of the federal
coustitution, that the appellate power shall be sub-
ject to such regulations and exceptions, as shall
be made by Congress, we do not perceive its
force. It is the opinion of the Court, that the
Legislature would possess the power withoutany
such declaration. ‘

- Tre organizing of Courts conformably to the
provisions of the constitution, is believed by us
to be a rightful exercise of legislitive powers.
We reserve to ourselves the authority to declare
null any legislative act which shall be repugnant
to the constitution ; but it must be manifestly
$0, not susceptible of doubt. 'We find nothing
in violation of the constitution in the acts regula
ting the appellate jurisdiction of this Court.

Ir it beany advantage to the citizen to have th
facts of his case reviewed and examined a secon
time, the Inferior Court has ample means of afforc

.ing it, if any good reason be assigned. Is it nc
sufficient that after having the fucts ascertaine
below, that the Jaw shall be settled above ? Wh
becomes of the boasted advantages of a Supren
Court of appeal, if a jury is to be had in almc
every case before it ? It has been said that the gre
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E“j};ynligtl‘gf‘ Tue Court now gave notice t0 the gentle-

men of the bar, that hereafter they will expect

to be furnished with a brief, or statement of
the material points of the case from the counsel,
on each side of a cause, at least one day, pre-
ceding that on which it is set for trial.

THE SYNDICS OF BROOKS, APPELLANTS,
vs.

w. © J. WEYMAN, APPELLEES.

syxvies o2 By the Court. A verdict was been rendered

BrOOKS
W in the late Superior Court, and a motion there
EYMAN

made for a new trial.  In pursuance of the act

Refussl of 3 . : .
pew tridl 8O orgamzmg the Supreme and Infenor Courts of
ground of ap- this State, the case was transferred to the first

peak District Court; the motion was there argued and
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By the 18th sect. , the cause may be remanded E
for a new trial, and instructions will accompany

aat. Dist
April 18]

LN

it, directing the inferior Judge in what manner to Syxvres «

proceed. 'What can the citizen desire more than
to have the facts of his case found by a jury, and
any possible point of law that may arise during
the trial, settled by the Supreme judiciary of the
State ?

Tuze Court are of opinion that their appellate
jurisdiction extends to the adjudication of the law
in final decisions and judgments in civil actions
above the value of three hundred dollars. Itis
impossible now to pronounce what shall be con-
sidered a final decision—each case must depend
upon its own circumstances. We are also of
opinion that no re-examination of facts in this
Court was contemplated by the Legislature, and
consequently that this motion be overruled.

Brooks
vs.
WeyMaX
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appear upon the transcript, and the Supreme
Court must pronounce upon the correctness of
the judgment of the Inferior Court. So on a plea
to the jurisdiction, or any other question of law
which is sent up on the record.

By the 11th sect., if the Court below have
erred in the law on a special verdict or statement
of facts, they will be presented again to the Court
above, and the law arising from those facts will be
there decided. )

THERE is no question of law which may arise
during the trial of a cause, which may not be,
reviewed by this Court.

By the 17th sect. of the supplementary law it
1s declared, that whenever on a trial of any suit in
any Inferior Court, the party/or'his counsel shall
desire the opinion of the Court on any question
of law arising in the course of the trial, it shall
be the duty of the Court to give such opinion,
and either party may except, and the exception
shall be entered, and so much of the testimony
shall be taken as may be necessary to a final un-,
derstanding of such opinion and exception; and
the same shall on appeal be sent up with the other
proceedings in tfle case. Thus, should improper
testimony be admitted, or proper testimony be re<
jetted—or should the Judge below have crred in
his charge to the jury, (which he is compelled ta
give on the request of either party) the' mistakes of
the Court below will be corrected by this tribunal,
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. benefit of a Supreme appellate Court, is to settle the 5‘;;“?‘1'
law—to fix the great rules of property : but how, _~~
we ask, is this to be done, if it must depend on Sv;mcs
the caprice, ignorance, or information of a jury ? s,
Much as every man must be convinced of the V ***
necessity of the appellate power, as contemplated
by the constitution and the laws, the introduction
of juries into the tribunals of the last resort, can -
have no other tendency than to render every thing
unsettled. This, and whatever is calculated to
give an unrestrained course to appeals, must be
considered as a source of great mischief; the
inhabitants of this country, so far from regarding
it as a blessing, would justly consider it as a
curse,

By a reference to the different clauses of the
acts, it will be found that they extend to the ci-
tizen all the advantages which a well constituted
Court of appellate jurisdiction is calculated to
effect.

By the 10th sect. of the first law itis declar.
ed, that on the return of the proceedings into the
Supreme Court, the adverse party may appear
and deny any errorin the judgment below, where-
upon the Court shall proceed to hear the said
appeal, on the pleadings and documents 50 trans-
mitted. Here, there is a security for a decision
of the Supreme Court, upon any question of law
which may present itself on the record. Should
there have been an issue of law below, it will
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the new trial refused. The Courtare of opinion, East. District,

that the refusal to grant the new trial is no cause
of appeal : that according to uniform practice, the
judgment should be entered nunc pro func—
that this Court having already decided, Bermudez
vs. Jhanez, ante, 1. that no appeal lay from the
Superior to the Supreme Court, the present ap-
peal must be dismissed.

s <5 TMR——

FORTIER vs. DECLOUET.

By the Court. The defendant was arrested

May 1813.
NS

ForTIER
os,
Decrovet!

No appeallies
m a motion

and held to bail by the sheriff. An apphcatlon too dlschargc

was made to the Judge of the first judicial Dis- ™
trict to discharge him ; the Judge refused. An
appeal, or something in the nature of it, from the
refusal of the District Judge, is prayed for to this
Court.—The Court are of opinion that this is
not such a case as will support an appeal. The
motion is therefore overruled.

—tp. 15 S I—e

, SYNDICS OF BERMUDEZ vs. IBANEZ S MILNE.

BerMubpEz, in January 1812, brought his ac-

. . . . eedi -
tion, in the Superior Court of the late Territory pends aroccss

of Orleans, to compel Ibanez to convey to him, Defore and af

Stay of prb.

ter judgment,

a lot of ground sold to him by Bermudez’s agent.
The following interlocutory decree was made :,

. Trustee privi~
eged on trust

the Court is of opinion that the Jand mentioned in estate.

the petition was directed to be sold, by the plain-
C s

\ -

Case 2.
17
47 202

- —
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Ef}f}aynli;;ga- tiff, without any fraudulent intention—that frome
i~ the relation in which the defendant stood to the
Sywoies or plaintiff and his wife (being her brother) by whose
BerMUDEZ .

os. agency the sale was effected—from his avowed
. Micae, Objectin pressing the plaintiff to authorise his wife

, to sell—from the price given, and the subsequent

sf::fﬂzn:ﬁ:rbi declarations of the defendant, since the plaintiff’s

stay setaside return, it appears that the purchase was made with
a viéw to secure the defendant’s claim, and it was
the intention of the defendant, in the knowledge
of the plaintifl’s agent, at the time the sale was
made, that on the defendant’s being fully paid
all his advances, he should sell the land for the
benefit of the plantiff or his family or reconvey
it.—It is therefore ordered &ec. that the defen-
dant do file with the clerk a statement of his
claim for all monies by him paid or advanced for
the plaintiff, or his family—that the same be refer-
\ red to three persons to be agreed upon by the
: * parties, or named by the Court, and that on the
plaintiff paying the sum reported to be due by
him to the defendant, within sixty days, the de-
fendant do reconvey the premises to him, and on
failure of payment within sixty days, that the
premises be sold te satisfy the defendant’s claim

and the balance be paid to the plaintiff.
THE referees, reported a balance in favor of
Ibanez of six thousand and odd dollars, and Ber-
mudez n-glecting to pay, an execution was levied

on the lot and it was for the third and Jast tirme
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advertised for sale, on the 3d of February 1813, E‘j‘;; District.
ay 1813.
at one year’s credit, - N
Berore this day, Bermudez presentcd his Syvpics or
BeErMuDEZ
petition to the Supcrior Court stating his insol- vs.
vency and annexed 'to it a schedule of his pro- &I‘z\;}:’:&
perty, in which the lot was set down, as part of
it. The Court declined granting any stay of pro-
‘ceedings, as the shedule presented no property on
which the stay could operate, except the lot,
which had been ordered to be sold. On this,
Bermudez presented a similar petition to the City
Court, from which he obtained a stay of proceed.-
ings and an order for the meeting of his creditors.
At a meeting of the creditors, syndics - were
appointed and Bermudez ade to them a cessio
bonorum. The proceedings were homologated and
an order of the City Court obtained enjoining the
sheriff from proceeding to the sale of the lot.
TrE syndics on the same day, January 30th
1813, brought suit against the sheriff and Ibanez,
to recover possession of the lot. Process was
served on the first of February, and the sheriff
proceeded to the sale, on the day appointed, and
Bermudez’s brother, being the highest bidder,
having bid $ 7000, the sheriff required of him to
enter into bond with surety, according to law.
He named u solvent person then absent, and the
sheriff insisting on the surety being produced, the
purchaser went in quest of one, but returned
without any, and on the following day the lot was
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East. District.
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SYND1CS OF
BERMUDEZ
8
IBaNEZ
& M1LNE,
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again put up and struck to Milne, for $ 7000,
but no bill of sale was made out, in consequence
of an opposition made by the syndics, who ob-
tained an injunction from the City Court on the
9th of February.

On the 5th of April the syndics filed a supple-
mentary petition in the District Court, to which
the record of the eoriginal suit. was (after the
change of government ) removed, muking Milne
a party -thereto, stating the sale and praying a
rescission of it. |

At the trial it was proved that' Bermudez’s
brother, the first purchaser of the lot, was worth
upwards of seven thousand dollars and that the
person he had offered as his surety was worth
much more and would have been ready to sign the
bond, had he been found. The District Court
gave judgment for Ibanez and Milne, the defen-
dants, and the syndics, the plaintiffs appealed.

Smith and Ellery for the appellees. This case
presents itself under two principal points of view.

1. Waat was the situation of the original par-
ties, prior to the insolvency ?

2. WHETHER any, and what change of relation
was produced between the parties, by the sub-
sequent act of Bermudez, convoking his credi-
tors and the proceedings that then ensued so as
to affect the rights of Ibanez, as settled by the
judgment ?
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I. It appears by the jndement in the original East District.

suit, that, prior to its institution, Ibanez had an
absolute cnaverance of the property in questior.—
that the purchase was made to secure the repay-
ment of bis advances—that he relied on it as
his security and that he intended to reconvey,
oniy on being fully paid—thar he was in pos-
sessior: and hzd every apparent feature and qua-
lity of owner. Could Bermudez have then ob-
tained possession without first refunding what
was due? If he had then proclaimed himseif
insolvent, what could his syndics have done,
more than to call upon the equitable jurisdiction
of the Court below and address themselves to the
conscience of the defendant, in order to establish
the true state of the property ; and thus arrive
in time, just at the point at which Bermudez
himself had arrived in obtaining judgment against
Ibanez? They are not now at liberty to say
they would have obtained a better judgment, it
is the very foundation of their title, and is not
to be gainsayed by them.

Bur the eftort has been alrcady made by Ber-
mudez before insolvency, and he has succeeded
against the pretentions of Ibanez to the utmost
that can be done by him or by any who repre-
sent him. He has obtained a final decree of
account, in the last resort, making a specific dis-
position of that property which was before under
the absolute control of Ibanez: And what is

May 1813.
|V o'
Sy~pics oF
RERMUDELZ
s,

IsaNEZ
& MILNE.
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that specific disposition ? Why, that Bermudez

\~ shall by entitled to have a reconveyance of the
Svvoics or property provided he refunds within sixty days

Bermupez
os.
IBANEZ
& MiLNE.

to, the defendant the amount of His advan-,
ces : otherwise that the property ‘shall be sold
by the sheriff and Bermudezreceive the proceeds,
after a deduction of the advances.

Tuis is a judgment recovered by the insol-
vent, before insolvency, and against the defen-
dant, Ibanez, limiting his former control over
the property. Were not Bermudez and Ibanez,
the original parties, indissolubly bound by it ?

II, Iz is anestablished principle of law that the
creditors of an insolvent take his estate, subject
to all the equities, which governed it in his hands,
and also that all acts fairly made by the in-
solvent stand as well against his creditors as against
himself. 1 Cook’s B. L. 325. 1 Vesey 331.
Rowe vs. Dawson, 2 Vernon 286 Pope vs. Ons-
low, 2 Vesey, 633, Hinton vs. Hinton. By the
judgment in the suit between the original parties
it appears that the plaintiff had conveyed the
title and delivered the possession of the estate to
the defendant, as a security for advances made
and to be made by him. It appears also that the
act had been fairly done and further that it was
clearly the intention of the parties that the title
should not be reconveyed and that possession
should 7ot be redelivered until Bermudez the



OF THE STATE OF LOUISIANA. 23

vendor should refund the amount of these ad- Eﬁ};y’){;tl“ééf-
vances, Whatever they might be. Would not \_~~y

such an act then, upon the authorities that have Syworcs or

1 5 . . BERMUDE?Z
been cited, standagainst the creditors independently os.
of the judgment : being an act fairly done, and Isanez

& MILNE,
on the faith of which the defendant advanced :

his money, and more especially as sustaining it
could not operate any fraud or inconvenience to
the creditors in general 2 For the title and the
possession having been both long in the defen-
dant, it could have obtained for the plaintiff no
delusive credit. His others creditors could not
have trusted to property that seemed to belong
to another. The real question then, in the pre-
sent case seems to be whether Bermudez, the
plaintiff, in the original suit, can by declaring
himself insolvent defeat @ judgment from which
there was no appeal. 'This is the naked meaning
of the case.

TrE judgmentis that the estate be reconveyed
to the plaintiff, provided he first refund to the ~
defendant the amount of his advances. Otherwise
that the estate be sold by the sheriff, and the
balance only of the proceeds be delivered to him,
after payment of the defendant’s advances. The
object of the present suit is to obtain a recon-
veyance, without first refunding the advances in
question—to annul the sale of the sheriff without
being obliged to receive the mere balance of the
proceeds of the sale, equally in contravention of

~
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East. District. the clear understanding .of the original parties and

May 1813.
(W o' )

of a final, irreversible judgment, enforcing the

Sy~ores or specific performance of the contract.

BeErMUDEZ
5.
IBaNEZ
& MiLNs.

Tue decree in question is not like an ordinary
judgment, cstablishing a debt, a mere judicial
mortgage against the insolvent’s estate : such a
judgment would be unaffected by a delivery of
all the property, possessed or claiimed by the in-
solvent, into the hands of the syndics, and might
be equally well satisfied at the hands of the syn-
dics and at the hands of the sheriff. But this decree,
which is admitted to be a final judgment, of no
less authority, than a judgment homologating the
proceedings of creditors, cannot be complied with
consistently with the success of the pliintiffs’ de-
mand, but must, in such event, be infringed. If
this decree had been simply that the defendant
reconvey to the plaintiff, provided he first refund
to the defendant the sums he had advanced on the
faith of that security, it would seem to be unde-
niabie that the subsequent insolvency of the plain-
tiff could entitle his syndics to a reconveyance
on no better terms—but the latter part of the
judgment was intended to enforce a compliance
with the first.  Shall then the judgment be said
to be unshaken, when the means which it pres-
cribes for its own enforcement can be legally re-
sisted ? .

Zurner, for the appellants. In examining the
plaintiffs’ claim three questions necessarily arise.
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1. Hap Bermudez any right or interest in the E

25

ast. District,

y . .. May 1813,
lands, at the time of his insolvency and surrender (_~~_
of gOOdS? - Synprcs o\r
. . . . BerMuDEZ
2. Do the proceedings on his petition in the .
Ci . . IBaNEZ
ity Court suspend the proceedings on the order & Micxz.

of sale of the District Court 2

3. InperENDENTLY Of those proceedings, is
the sale to Milne a valid one, under the act of as-
sembly ?

I. It is contended by the defendant, that Ber-
mudez had no right to the lands, and could ac-
quire none, byt by payment of the money decreed
to the defendant, within the time limited by the
decree, and that not having done so, the estate be-
came absolute in the defendant, before the insol-
vent exhibited his petition and schedule; and
that therefore he ought not to have inserted the
land in the schedule, and that the plaintiffs there-
fore can have no right to it.

»THESE positions are not warranted either by
the law, nor the decree, of the late Superior. Court,

WE do not pretend to claim title under the
decree ; we contend that by the decree, it is esta-
blished that Ibanez never had any other than a
trust estate in the premises; he is a mere trustee
for our use. But having made advances to Ber-
mudez, he has a lien on the lands for the amount
of his debt. ’

By the Roman civil law, the cestuique trust is

D

'ANISCONSIN
STATE LIBRARY.
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considered as the real owner of the lands. And
the Courts of equity have ever gone upon the
same principle; and have always compelled the
trustee to perform the trust, whether the trust
was declared in the deed or not. 2 Fonblanque,
1, 8, 121 Sanders’ essay 1, 6, 11.

I is even a maxim of the civil law “that he
who has the right of action for a thing, is con.
sidered the owner of the thing.

TH1s is also the rule of common sense and of
common practice. It never was heard of that a
man might “come into Court, with a suit, to
acquire a right, to a thing which he was not before
the owner of.

Ir indeed a suit should be so commenced, and
it should turn out, on the trial that the plaintiff had
no right, he must be cast as a matter of course.
And yet the defendant contends we had no right
to the land, but such gs was acquired by the
decree, that our right then for the first time
had its origin—a doctrine strange in jurispru-
dence, and contradicted by .the decree itsclf.

It is too manifest to admit of argument to the
contrary that the land belonged to Bermudez, but
was subject to the incumbrance of Ibanez’s debt,
as a mere mortgage or pledge.

Hap it been otherwise, the Court could never
consistently with either the rules of law or equity
have decreed the defendant to reconvey the title to
Bermudes, on the payment of his debt.
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Ir we consider the lind in the possession of Bast. District

the defendant as under mortgage for Bermudez’s

Mag 1813.
W/

debt, the rights of Bermudez are just the same, Synpics or

as in the case of a trust estate,

TrEe mortgagor is considercd as the real owner,
and the mortgaged thing as a mere security for
the debt, and the mortgagee as a trustee {or the
mortgagor. 2 Jonblangque 261. Powell on mortg.,
15 76.

It is clear therefore that Bermudez had a pro.
perty in the lands; but it is not material to the
present inquiry, what that interest is worth, nor
in what manner it existed : it is sufficient that he
had an interest : that interest whatever it was, vested
in the plaintiffs as syndics.

II. Tur 2d. questionis very casily disposed- of.

Having, as1 believe, shewn béyond the pos.
sibility of a legal doubt, that the property in the
lands in controversy was vested in Bermudez, not
by any appointment of the decree, but by his
old and original title, acquired long before Ibanez
had any claim upon it:

I will now attempt to shew that the order of
sale of the late Superior Court was suspended by
the surrender of the insolvent’s property.

It is declared in 4 Febrero, book 25—a con.
sequence of such proceedings by an insolvent,
that all judicial process against the insolvent, or
against his property, are suspended.

BerMuDEL
05,
IBa~NET
& MiLNE.
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Eaj};lynl";tgﬂ- THis was the existing law of the land before
v the compiling of our Civil Code—1It was so acted
S;:::&sng: on; .it was the uniform practice of the country :
vs. and it has been recognized and solemnly’ decided,
IBANEZ 4 be 'the law of the land in the case of Elmes vs.

& MiLyz. . !
Estevan in the Superior Court. 1 Martin, 193.

By the Civil Code 294 art. 172, it is provided
that the surrender of property, ¢ suspends all
kinds of judicial process agaiust the debtor. ”

Trese words are very-general, and compre-

- hend every thing denominated process.

ProcEss, by the strict and techuical rules of
the common law is divided in to original process,
mesne process, and final or judicial process.—
Thus we find that the words of this law empha-
tically apply to executions, as judicial process ;—
But the words need no aid of illustration, they
are plain and comprehensive, and take in all kinds
of process, issuing from a Court, whether ori-
ginal, mesne, or final process, and whether against
the person of the debtor or against his property,
generally or specially.

It is also provided in the Civil Code 440,
art. 6, that mortgage creditors are affected by the
respite, n the like manner as the other creditors.

But the defendunt again contends, that the
order of sale, and proceedings of the sheriff to

" advertise and sell the land, are not judicial
proceedings against the insolvent. Because, say
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H- 3 East. District.
the counsel, it is a proceeding to enforce a decree East: Distr

4

made in a suit of Bermudez vs. Iéanez, by which \_m~_
he, as plaintiff, was to be benefited : that it is Syspics or

. . . . . BERMUDEZ
not ‘a proceeding against the insolvent nor against vs.
his estate, but on his behalf and against the lands ¢/ yrrus,
of Ibanez. o

Ta1s objection is not even plausible—the pro-
ceedings in the suit shew that it was instituted
to obtain a conveyance of the trust estate to the
plaintiffi——and that the suit was opposcd by defen-
dant upon the ground of his being a purchaser for
a valuable consideration, and holding the land by
complete title, made several vears beforc. But
. the Court decreed in favour of the plaintiff—
that it was only a trust estate, and must be re-
conveyed by the defendant. But as it appeared
the defendant had made advances, which were to
be considered as an-incumbrance on the land,
the Court treated the subject as a mortgage and
ordered the plantiff to pay the defendant’s debt
before the reconveyance of the lands, and in
default of such payment by a given day, the land
should be sold by the sheriff.—How sold ? Why
as the property of the debtor, most undoubtedly,
and to satisfy his debt.—Moreover the excess of
proceeds, after paying the defendant his debt, are
ordered to be paid to the plintiff. 'Why sell the
land to satisfy the defendant’s debt, and why pay
the cxcess of proceeds to the plintiff, if it was
- not his land? The decrce is double—it looks
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two 'ways—it requires duties to be performed by
both plaintiff and defendant—it calls on the defen.
dant to reconvey to the plaintiffi—it also calls on
the plaintiff to discharge the defendant’s claim on it.
As it regards the debt, it isa judgment against the
debtor and the process is agaiust him as in other
cases of judgment on mortgage. It is there-
fore guoad the order of sale a judicial proceeding
aguinst the insolvent. It can be no other in law

Oor reason,

i

III. Tue surrender af the insolvent’s property
{and this very land amongst the rest) being made
before the sheriff had carried into effect the or-
der of sale, all further proceedings thereon were
suspended by the rule of the City Court—nay
the convocation of creditors was had, their pro-
ceecings before the notary homologated and no-
tified to the sheriff before the sale. The sale
therefore to Milne was contrary to law and ought
to have been set aside by the District Court.

TuE sale to Milne is irregular on another ac-
count. But as the plaintiffs’ right appears so ma-
nifestly against the decree on the first point, it
seems almost unnecessary to notice any other
objections, in the cause. But as the property is
of great value, if the sale to Milue, be confirmed,
it will greatly injure the creditors, the Court
will please to pardon me if I should trespass a
little further on their time and patience.
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By the execution law the sheriff is required to Bast. District.
Ly
sell at tw elve months credit on “mortgage and (o~ ~u
SCCU!"ltV Sgnmcs or
AcTs of 1808 page 48. e
THirs law has two objects in view, viz, Ist to  glaraz.

obtain the greatest price possible, and 2ly the se-
curity of the purchase money. The first and
greatest, 1s the price—it is thercfore important to
extend the sphere of bidders to the greatest limit—
the sale is to be by public auction—to be in the
day time—and upon twelve months credit—this
object so desirable for the benefit of both debtor
and creditor, would in a great measure be defeat-
ed, by requiring the kind of security demanded
by the sheriff in this instance. He requires
an endorsed note—a thing unknown to the law,
and justified only by the usage of merchants—
an endorsed note is consequently a negociable
-note—it may be paid away in a course of trade
and dealings—it may be deposited in the bank
for collection—it may be discounted at bank—it
then will be subject to all the rules and burthens
of mercantile usage—it may be protested for non
payment—the endorser will be immediately res-
ponsible—not as security, but as principal—he
cannot claim the sale of the thing mortgaged—he
cannot claim a discussion of the principal’s effects.
Many men therefore would not endorse who
would join in a bond or note as security-—many
bidders might be able to give security, who
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East. District.could not get an endorser—But this mortgage

May 1813. |

O oV

and security is ex natura an authentic act—made

Sy~ores or before a notary, or at least acknowledged before

BERMUDEZ
VS,
Inaxez
& MILNE.

one—it is not to be given nor required by the
sheriff, until he is ready to make a deed for the
land sold; as he is required by the law'to'do—
he could not require the security at the instant
of the sale—he ought to appoint a time and
place where the mortgage and security is to be
given, and notify the purchaser of it—he has no
right to require the mortgage and security until he
is ready to make the conveyance—the law -gives
him one week to do this— Laws 1805, 180 246.
If this course is observed by the sheriff, and I con-
tend it is the only legal one—the bidder will have
time to get his security—he will have time to
go among his friends and find out such as are
able and willing—if he should be disappointed in
one, he may find another—but very few indeed,
could do this on the ground, the instant the pro-
perty is struck off to him, or even in the short space
of half an hour.—The bidders thercfore would be
very limited, and none but rich speculators could
come into the market—thus the wholesome pro-
visions of the law would be defcated—the security,
when given in the manner I contend for, could
not be called-on for payment until after the mort-
gaged thing was sold, and if it fell short-of the
debt ; nor until the ;.rincipal’s effects are discussed
and found also dcficient.—By the statement of
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the sheriff contained in the record, J. B. Ber- East’ Disttict. -
May 1813.

mudez was adjudged the highest bidder—and as (o~

he required of him terms, which by the law he Sywbics or
. i BerMUDEL

could not do ; and as he again sold the property os.

on the same day and upon terms unjustifiable, the 3

sale is irregular and the District Court ought to

have quashed it.

I trust therefore that, upon both these grounds,
or one of them, the Court will think with me,
that the decree, appealed form, ought to be re-
versed.

“Ellery and Smith, in reply. The sale of the
sheriff, under the judgment, is not a proceeding
against the person or property of the insolvent. It
is a sale under a judgment, in which the insolvent
was plaintiff, and notwithstanding the condition,
incorporated in it'in favor of the defendant, it is
no less a judgment in favor of the plaintiff—a
judgment by which the previous absolute title of
the defendant was converted into a privileged se-
curity only : and by which the plaintiff acquired
a right to a reconveyance of the title on the fulfil-
ment of a certain and definite condition, or, at
all events, to the balance of the proceeds of the
sale.

WitnouT the benefit of that judgment, where
-would be the pretentions, of the insolvent or his
syndics, against the apparent, absolute title and.

E
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Bast. District. the possession of the defendant, Ibanez ? It is

May 1813.
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then a judgment in favor of the plaintiff, Bermu-

Sywoics or dez, awarding him what he could not obtain with.-

BernubpEz
vs.
1BaNEZ.
& MiLxns.

out it, and therefore the execution of it is a
proceeding against neither his pergon nor his pro-
perty. The security of the defendant has been
likened, in the course of the argument, by the
counsel of the appellants, to a mortgage; butof
a-mortgaged property, both the title and pesses-
sion remain, in the mortgagor, and, of course,
=on his insolvency pass to his creditors .at large.
The syndics would not be obliged to recur to a
suit, in order to realize the estate, to convert it
into money for the discharge of the debts.. On
the other hand, the mortgage creditor, having
contented himself with a security, by which the
title and possession of the property on which it
was imposed, remained in the debtor, prior fo his
insolvency, could insist on nothing better, against
the syndics, after that event. T'he security, in
the present case, has no more resemblance to a
mortgage, than the general one of being a secu-
rity for a debt, and raised on real property.

It has been likened in the next place to a ¢rust.
But, a trust estate, according to the English law ;
is created for the sole benefit of the cestuy que
trust. 'The feoffee in trust, or trustee, holds it
subject to the controul of the cestuy que trust,
and is bound to reconvey at his pleasure. But,
¢ven in the case of a trust estate, the trustee, if
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he have made advances, on the credit of the estate, Ea;}-aynissfgc*-
or have since, in any other way become a creditor \ -~y
of the cestuy que trust shall hold possession of Sywores o#

. R Cqe BErMUDEL
the premisses ; not only against him, but also vs.
against his creditors, in case of his insolvency, Jﬁ:ﬁ?ﬁ
until the full payment of whatever may be so due.

Lessee of Trazes & al. vs. Hallowell, 1 Binney
126.

It will not be contended that a pawnee can be
" compelled by the creditors of a bankrupt to
surrender the pawn, without being first paid the
money he has advanced upon it. But, in the
present case, the defendant has, equally with the
pawnee, possession of his security ; and further
that security is a realty, and is assured to him,
by the solemnity of an absolute title.

It is, however, not true, that the possession of
all property whatsoever to which a party may
have title, or in which he may have an interest,
passes, on his insolvency to his creditors at large :
and it may be laid down as a general rule that the -
possession of property, in which an insolvent, at
the time of his insolvency, Aad not the right of
possession, shall be recovered by his creditors, in
no better terms that these which would have avail-
ed the insolvent himself.

Witn regard to the second ground, assumed
by the counsel of the appellants, viz. that the
sale. of the sheriff is irregular, in as much as the

~
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property was struck off to one bidder, when an-
other was the real purchaser, it seems to be some
what foreign to the cause.

To the parties in this suit, it would seem to be
a quiestion wholly immaterial whether the sherift
give a deed to one or the other of the bid--
ders, provided he take care, in due time to pro-
duce the best price offcred for the propets at the
sale. If, however the sheriff had committed some
irregularity, clearly vitiating the sale, the conse-
quence that would follow must be, that he should
sell again. If he had committed some error of
form that might bring in question the title of the
purchaser that could lie betweén that purchaser and
the sheriff or some rival bidder. The sheriff’s
bill of sale must bind the property against all the
world, except a rival bidder or a party climing
under another title,

I

. 4
By the Court. In this case, the respective

-rights of the original parties (Bermudez and Iba-

nez) to the lot of ground in dispute,” have been
settled by the decree of a Court from whose de-
cisions there is no appeal.

TrE determination of the present suit depends,
therefore, on ascertaining which of the said par-
ties was recognized by that decree, as the-owner
of the contested land.

It appears‘that while F. X. Bermudez, once
the undisputed proprictor of the lot in question,
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was absent from this country, F. Ibanes, the bro- Eaifiaynligtlrg“-
ther of his wife, urged him to authorize her to {(_~~U
sell that property ; that Bermudez having semt the Syxpics or .

i . BerMuDEZ
necessary authorization, Ibanez became the pur- vs

chaser of the lot, apparently for a fixed price, but J3N=",
in reality for the purpose of securing an unliqui-
dated claim of money which he had against Ber-
‘mudez ; that at the time of sale, it was understood
between the contracting parties, that, when Ibanez
should be reimbursed his advances, he would
either re-convey the land to Bermudez, or sell it
for the benefit of Bermudez and his family. It
does further appear from the said decree, that the
claim’ of money of Ibanez had remained unsettled,
and was to be subsequently ascertained ; finally,
that on Bermudez paying, within a certain delay,
the sum thus to be liquidated, the land was to
be re-conveyed to him; otherwise to be sold for
the payment of that sum, and the balance to go
to Bermudez.

PosTERIOR to that decree, the claim of Ibanez
was settled by the referees to the sum of six
thousand, six hundred and six dollars and seventy
five cents; and on Bermudez’ having failed to
pay it within the fixed time, the sale of the land
was decreed to be made by the sheriff. Previous,
however, to the sale, Bermudez called a meeting
of his creditors, and an order issued from a com-
petent Court, staying all proceedings against
him, notwithstanding which order, the sale was
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33;{‘ District. executed. * The present plaintiffs have prayed for

a rescission of that sale, and from a decree of the
Srxies or Court of the first district, refusing to rescind
BERMUDEZ .

w. M, they have claimed the appeal on which this

% avw:  Gourt have now to pronounce.

THE situation of the parties in this case is,
indeed, a novel one. But however #mbiguous
their rights may appear at first, one point, at least,
is very clear—and that is the non-existence of any
real title in Ibanez. His right, to the land was not

‘ even that which is acquired by purchase subject
to redemption ; for, in such case, the purchaser
may become the absolute owner, in the event of
the vendor’s suffering the stipulated delay to elapse
without redeeming, while here in defect of

. payment the property was to be sold. A pré-
perty, which was to be sold to pay Ibanez’
claim, surely could not be considered as his
property : the idea is repugnant to common sense.
A right to.be paid out of the proceeds of a sale,
far from bearing any resemblance to a right of
property in the creditor, implies the very reverse ;
for it is a right to be exercised against the pro-
perty of another.

It being ascertained that Ibanez was not the
owner of the land in' dispute, it remains to enquire
what kind of right he had on that land. His right .
was not that of a mortgagee, nor that of a pur.
chaser under a claiim of redemption; nor can it.

. N
\ - -
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strictly be called an’ antichresis. The object ofEast: District:

ay 1813.

the contract was to vest him with as ample a secu- \_~~J
rity as could be given. The nature, also, of the Sywores ow

debt, part of which must have been created by
" advances made for the support of Bermudez® fa-
mily, during his absence, entitles his claim still
more to be recognized as a privi'leged one. And
when the Court further consider that in cases of
antichresis, to which this may in some degree
be assimilated, the debtor cannot before full pay-
ment of the deébt, claim the enjoyment of the im-
movable estate which he has given in pledge (Civil
Code book 3d, tit. 18, art. 24) they feel dispos-
ed to secure to the defendant, Ibanez, the im-
mediate payment of his debt, independent of any
agreement of the other creditors of Bermudez.

Upron the whole, the Court are of opinion that
Bermudez was, at the time of his failure, the true,
owrner of the lot of land in contest ; that the decree
ordering a stay of proceedings against him, ought
to have stopped the judicial sale of that land, and
that the sale made in contravention to it was illegal
and void. It is therefore ordered, that the said lot
he surrendered to the syndics of the creditors of
Bermudez, for the purpose of selling it within
the usual delay of judicial sales, payable, to wit,
the sum of six thousand, six hundred and six
dollars and seventy five cents in cash, to satisfy
the claim.of Ibanez, and the remainder at such

BERMUDEZ

o8, ’
IsaNEZ

& MILNE.
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Eg} Dlstrwt credit as they may think proper to fix agreeably to

ay 1 o . a

W\J t?le directions by them received from their cons-
Lanussz  tituents ; unless the said syndics choose to satisfy
‘Massicor the said sum to Ibanez. And it is further order-

% 4% ed that the parties shall pay their respeetive costs.
et ) SO
LANUSSE vs. MASSICOT AND OTHERS.
- Iftherebe a By the Court. The first petition stated that

supplemental
petition, & the the plaintiff wus endorser of the notes in ques-

dgment
‘l,‘,l] e ef,‘r,gmal tion—that afterwards he transferred them to Jones,

onc, the suit ywho had brought suit for the recovery of the

wilibe remand- ) e ;
.oed amount—that the defendants were jointly liable,
" 304 and prayed that they should be decreed to pay in

solido the amount of the judgmént to be recover-
. ed against him. The defendants pleaded that

they were not liable, until the plaintiff should have

paid the amount of the notes. ~ Afterwards, on the
17th of March, on motion of plintiff’s counsel,
it was ordered by the Court, that he have leave to
amend the pleadings by filing a supplemental pe-
tition, which was done ; and the petition set forth
that the plaintiff had paid the notes, and therefore
prayed that the defendants might be condemned
in principal, interest, and costs. The defendants
answered, that at the time of bringing the action,
the plaintiff was not the holder, and therefore the
suit could not be maintained. On the 14th of April,
it was decreed that the plaintiff had no property
in the notes, and consequently no right of action,
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Tue Court are of opinion that the Judge below E
should either have refused the supplemental pe.
tition, and then have decided on the right to re-
cover in guaranty ; or having received jit, to have
determined the merits of the case on the original
and supplemental petitions and answers : this
has not been done. The fact on which the case
was decided, was not as is stated in the judgment,

‘nor did the defendants pretend that it was so. It
was alledged in the supplemental petition, that
Lanusse had paid Jones, and was then the actual
holder ; the defendants did not deny that, at the
period of filing the supplemental petition, La-
nusse was the holder ; but answered that he was
not the holder, at the time of commencing the
suit. The Court, however, decreed that he had
no property in the notes, and consequently could
not support the action. We must believe that
the Judge below did not act upon the supplemen-
tal petition and answer; and thinking, as the
Court does, that in this he erred, it is ordered and
decreed that the judgment below be reversed, and
that the case be remanded to the District Court, .
with instructions to proceed to trial on the origin.
al and supplemental petitions and answers as ohe

case.

¢l

ast. District.
May 1813.
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et LAVERTY vs. DUPLESSIS.

Laverry  DUPLEss1s, Marshal of the United States for

Domeesss, the Louisiana District, being ordered to remove
aliens enemies, to a certain distance, in the in-
Ferto p:glc’::} land parts of the Sta.te, arrested L.averty, a nati.ve
dings on anof Ireland, (the United States being at war, with
Habeas Corfris: 1he king of the United kingdoms of Great-Bri-
tain-and Ireland) who claimed the citizenship of the
United States, under the decision of the late Su-
perior Court of the Territory of Orleans, in Des-
bois’ case, 2 Martin 185, and was accordingly dis-
‘charged on a writ of habeas corpus, issued by the
District Court of the first District. Duplessis,
thought it his duty not to submit, without ‘the
determination of the Supreme Court, and prayed
an appeal. The District Court refusing it, he
moved+for & mandamus, to the District Court to

. allow the appeal and send up the record.

THE case was argued by Grymes, attorney of
the United States, and the most eminent counsel
at the bar, during several days.

By the Court. This case, as it has been ar-
gued by desire of the Court, presents two ques-
tions for its consideration.

"1. WreTHER any, and what criminal ap-
pellate jurisdiction is given ? and :
2. WHETHER under the constitution or laws,
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this tribunal can exercise a general supermteﬂduig
jurisdiction over Inferior Courts ?

I. Wity resf;ect to the first point, it is con-
tended by some, that as the whole judicial power
" is vested in the Supreme and Inferior Courts,
and the appellate jurisdiction is confided here, it
necessarily follows that criminal appellate jurisdic.
tion must be exercised by us.

LET us first examine the words of the cons.
titution. It is declared that “ the judicial power
shall be vested in one Supreme, and Inferior
Courts. The Supreme Court shall have appel.
late jurisdiction only, which jurisdiction shall
extend to all civil cases when the matter in dis-
pute shall exceed the value of three hundred dol-
lars. '

It has been said, in the course of the argu.
ment, that this State being, as to internal regula.
tions, completely sovereign, she had a right to
distribute the powers of government at her will—
that a declaration in the constitution that the ap.
pellate power shall extend to civi/ cases, is no res-
triction on the Court to exetcise it in criminal,
and that nothing can be inferred from legislative
silence ; that even had the Legislature attempted
to prohibit its exercise, it would have been an un.
constitutional act, and consequently void.,

BerorE we proceed further, it is important to
ascertain, whether appellate jurisdiction be at all

43
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essential to the exercise of judicial power—whe-
ther it is absolutely necessary in criminal cases—
and a sovereign State may not refuse it altogether,
or establish it in some cases and deny it in others.

THESE questions mav be answered by a re-
sort to general principles, and by a reference to
the practice of other countries—of our own and
of our sister States.

THaT a sovereign State has a right to establish
such a judicial system as it pleases, is a proposi-
tion that must be assented to by all. The sole
restraint that we can imagine is, that in the distri-

‘bution of its powers it shall not violate any of

the great principles secured by the national com-
pact ; but the only imperious duty of the State,
in this department, is to establish tribunals for
the decision of disputes amongst individuals, and
for the trial of offences against the social arder.
But whether this shall be done in one Court or in
many, whether the first decision shall be final,
whether there shall exist one appeal or more, or
in what cases it may be granted, is not to be regu-
lated by those whom the people may call to the
important duty of framing a constitution.

Tuat this was perfectly understood by the
convention of this State, appears by restraining
appeals in civil cases ta sums above the value of
three hundred dollars. That the erection of Courts
of appeal has not been deemed important to the
protection of life or liberty, is easily proved from



OF THE STATE OF LOUISIANA. 45

‘the practice of our own territory for nine years zg};ﬁgﬁiﬁ*-'

past, from the organization of the federal Courts o~y

of the United States, and of other states, parti- Lavesty

cularly Kentucky. _ Durrzssts.
Tre words of the constitution of the United

States, conferred on Congress as full power to

establish appellate jurisdiction in criminal cases,

as could possibly be granted. ¢ The judicial

power shall extend to ell cases in law or equity

arising under this constitution, the laws of the

United States, or treaties made, or which shall be

made under their authority—the Supreme Court

shall possess appellate jurisdiction both as to law

and fact, (except in cases of ambassadors and

consuls) under such regulations as Congress shall

prescribe. ”  Laws were immediately passed de-,

fining offences and organizing the Courts. Have

Congress passed any laws - on the subject of cri-

minal appellate jurisdiction 2 Have not their

Courts, over and over again, refused to exercise

it, because it was not given by Congress ? Have

not those Courts been in operation twenty years

or more, and have not cases occurred which might

remind Congress to establish such a jurisdic-

tion, if they really thought it necessary ? Have

not two insurrections been suppressed, and many

offenders tried for capital offences? We cannot

have forgotten the case of Fries and of so many

others, where it was said that the doctride of trea-

son was carried to its utmost extent, by a time-
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Ea;};lynligfilgfzfu s?rv'mg Judge, to promote his own ambit.ious
~~_ Vviews; and that this able and much calumniated
LaverTy magistrate was impeached, .and acquitted by the
Durressss. good sense of the Senate? Do we not recollect

the more recent case of Burr, where it was openly

declared that the great and upright magistrate, who
presides with so much usefulness and digpity on
the Supreme bench of the United States, relaxed
the law of treason to favor the escape of a power-
ful criminal ? Have these cases passed unnoticed ?

No—they have not. The late President of the

United States caused a special message to be sent

to Congress, enclosing the testimony in the case

of Burr, and called their attention to the defects
of the law, or the administration of it. Yet after
this solemn call, and after much deliberation,

Congress have not discovered the want of a cri-

minal appeal to be a defect in the system; and

altho’ their Courts have refused to exercise it, and
it is in their power to confer it, they have not

thought it essential to the security of life or li-

berty to establish any such jurisdiction. Let us

proceed one step further, and we shall find, in one

State at least, that the exercise of this power has

been expressly forbidden to the Court of appeals.

By the constitution of Kentucky it is declared,
that the Court of appeals (except in cases other-
wise directed by this constitution) shall have ap-
pellate jurisdiction only, “ which shall be co-ex-
tensive with thc State, under such restrictions
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and regulations, not repugnant to the constitution, E;f};ybli;tgf'-
as may from time to time be prescribed by law. > _~~U
From these expressions it is clear that the Le- Laveary
gislature of Kentucky might have vested in that Du,:;fms,
Court a criminal appellate jurisdiction; but so
far from doing so, they have declared that altho’ a
writ of error shall be demandable of right, yet it
shall not issue in those cases which may be brought
before and  determined by the District Court,
under the criminal jurisdiction of said Court, in
which cases, “no certiorari, appeal, supersedeas,
or writ of eror shall be allowed. ”

Frowu the example, we must believe that many
and weighty reasons presented themselves against
the establishment of a criminal appeal—and may
not many arguments be urged ?

WrEeN we reflect, also, that our criminal Code
is perhaps the mildest in the world, and that our
mode of trial gives every chance for innocence :
to vindicate itself; when from long experience
we know that the general leaning of Courts and
juries 1s in favor of the accused and the sacred
regard which is always held for the rights secured
to them by the constitution—when we reflect
with what diffidence and scrupulosity criminal
jurisdiction is exercised, and that the District
Courts are presided by men of legal learning,
and when we further consider the great advan-
tages resulting to the community from the speedy
infliction of punishment after the clear conviction
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of gmlt-—-when we reflect on the difficulty of re.
moving prisoners from the remote parts of the
State, the danger of escape, and the thousand other
embarrassments that present themselves in a
croud ; we are persuaded that the convention of
Louisiana never intended to establish this as a
Court of criminal appellate power.

Txuis intention we think is clearly collected
from the words of the constitution. ¢ The Su-
preme Court shall bave appellate jurisdiction only,
which jurisdiction shall extend to civil cases when
the matter in dispute shall exceed the value of
three hurdred dollars. »

‘A general definition of the jurisdiction having
been first given in these words—* the Supreme
Court shall have appellate jurisdiction only,”” it
may be said that all cases were included. If
nothing further than an exclusion of civil cases
under three hundred dollars was intended, the
plain expression would have been—* which ju-
risdiction shall not extend to civil cases under
three hundred dollars.”” But as the constitution
stands, the first part of the section establishes the
kind of jurisdiction—it shall be appellate only—
the other speaks of its extent——it shall extend to all
civil cases above the value of three hundred dol-
lars : and the whole is evidently an’ affirmative
description of the kind and extent of the juris-
diction. An affirmative description of the autho-
rity granted, must imply an exclusion of any
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other authority. The maxim of law, ¢xpresszo E“g}
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unius est exclusio alterius, applies with peculiar g~y
propriety to a casc of this nature. Affirmative Lavesry
words are often, in their operation, negative of Doreessss.

other objects than those affirmed. In the case
cited at bar, United States vs. Moore, 3 Cranch,
69, it was contended in support of the jurisdiction
of the Court, that, as criminal jurisdiction was
excrcised by the Courts of the United States, un-
der the description of all cases in law and equity
arising under the constitution and laws of the
United States, and as the appellate jurisdiction
of the Court was extended to all enumerated cases
other than those which might be brought in ori-
ginally, with such exceptions and regulations as
Congress shall make, the Supreme Court pos-
sessed appellate jurisdiction, in criminal as well
as civil cases, -over the judgments of every Court,
. whose decisions it could review, unless there
shonld be some exception or regulation made by
Congress, which should circumscribe the juris-
diction conferred by the constitution.

Tu1s argument, says the Chief Justice, would '

be unanswerable, if the Supreme Court had been
created by law, without describing its jurisdiction.
So we say here, the argument of gentlemen would

be conclusive, had there been no description of

our appellate jurisdiction. But the constitution of
Louisiana has done with respect to us, that which

~ the acts of Congress had done with respect to the -

G
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affirmative description of our powers, and declares
they shall extend to civil cases above the value of
£ 300. The ground of refusal, stated by the
Chief Justice, is that the jurisdiction of the Court
has been described and an affirmative description
of its powers must be understood as regulated
under the constitution prohibiting the exercise of
other powers than those described.  'Where then
is the difference between those cases, but that in
the one the regulation or description is made by
the constitution. itself, and in the other, it is by
law, under it ? Shall a constitutional description
of jurisdiction have less efficacy than a legislative
one ?  Shall there be one rule for the construc-
tion of a statute and another for the interpretation
of a constitutional act ?

Tai1s rule, it is acknowledged, must operate
upon a part of this sentence. It is not pretended
that the Supreme Court can exercise jurisdiction,
as an appellate Court, in civil cases under the va-
lue of 8 300. In virtue of what rule is this taken
for granted ? By the rule, so familiar to every law-
yer, that the affirmative declaration of the juris-
diction is an exclusion of any other. But, why shall
we stop the operation of the rule here, and not
suffer it to have its full force ? If we admit its
influence upon the amount of jurisdiction, we
must admit it also upon its object and extent.

Tuze Chief Justice of the United States, in the
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case of Moore, proceeds to obscrve that the ap- E% Dll;igcﬂ
pellate jurisdiction of the Supreme Coutt from e~y
the Circuit Courts is described affirmatively—no  Laverre
restrictive wards are used : yet it has never been Dupppssm.
supposed that a decision of a Circuit Court could
be reviewed, unless- the matter in dispute should
exceed 8 2000. There are no words in the act
restraining the Supreme Court under that sum;;
their jurisdiction” is limited by the legislative de.
claration that they may review the decisions of the
Circuit Court, when the value in dispute exceeds
the value of $ 2000.,
A distinction has been attempted to be drawn
between the Courts of the United States, and
those of a sovereign State. In the one, it is said
nothing can be exercised, but what is expressly
given—in the other, every thmg is retained and
“may be exercised in the most Warestrained.and
unbounded manner. This distinction is correct so
for as it respects the several governments—the fe-
deral government possesses no power, nor can
exercise any other, than that which is expressly
granted by the federal constitution; but the mo.
ment that grant is made, its right to exercise it is
as ample as that of any state in its sovercign ca
pacity, and all the rules, applicable to the several
acts regulating it, must be the same in both.
_ There then can be no doubt of the power of the
general government to exercise every sort of ju.
dicial power, under the constitution and laws of
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‘“)’&aﬂ‘é{?" the United States, and its authority to distribufe °
(A~ it toits different Courts, is as complete as that of
Laveatr any state sovereignty in the union. With these ob-
Dusrzssts. servations we shall dismiss this part of the sub-

ject. Itis the unanimous opinion of the Court,
that it_cannot exercise any criminal appellate ju-

risdiction.

II. THE next question, for the consideration of
the Court, is whether a general, superintending
jurisdiction is given over the Inferior Courts ?

It is contended in argument that this Court
has two characters : 1st that of a Court of ap-
peals, and 2ly of a great superintending tribunal
over all Inferior Courts. Itis then said that for the
purpose of carrying into execution all those po-
wers, the, 17th clause of the judicial act has declared
¢ that the Supteme Court shall have power to
¢ make and issue all mandates necessary for the
< exercise of its jurisdiction, over the inferior
“¢ tribunals, agreeably to the principles and ma-
“ xims of law.

In the consideration of this question, we must
always keep in view, that the jurisdiction of this
Court is appellate only. Chief Justice Marshall
(in the case of Bollman and Swartout) very pro-
perly observes that Courts, which originate in the
common law, possess a jurisdiction, which must
‘be regulated, by their common law, until same
statute shall change the established principles ;
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but Courts, which are created by written law and East. D]’gggfg
whose jurisdiction is defined by written law can. L/Z»’\)
not transcend that jurisdiction. This is not the . Lm:z-rv
language'af the federal Courts only, the same prin- Dumssap
ciples prevaxl in the Courts of the several States.
In the case of Yates vs. the people, reported in 6th
Johnston—it is observed by Judge Thompson,
that it was warmly pressed upon the Court to
construct their powers so as to extend their super-
vising jurisdiction, but he says he has the fullest
confidence that it will not be done so. Chief Justice
Kent, speaking of the Court of appeal in New-
York, remarks,  this Court is as much bound by
law as any Court within the State : the idea that it
has an undefine@ description in any case s wholly
unfounded. The members take the same oath as
is taken by other judicial officers, they are bound -
by the most solemn sanctions, legal, moral and re-
ligious, to seek after and declare the law. Whether
it be defecfive or unpalatable is not to be made 2
question here. It is the business of the legisla-
ture to make and amend the law, and the duty of
every Court to pronounce it, as they find it. ” The
appellate jurisdiction, to be exercised by this
Court, must be judicially appellate, that is, it must
be the revision and correction of a judicial deci-
sion, and, in this State, can only be exercised in
cases above theé value of three hundred dollars.
Tue great and extensive powers possessed by
the Court of King’s Bench in England, of su-
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perintending the inferior tribunals and of i 1ssumg
the great prerogative writ ofimandamus, is the
exercise of original jurisdiction and- not appellate
by writ of error or appeal. Blackstone declares it
to be the peculiar duty of the King’s Bench to
superintend all inferior tribunals, and to inforce the
due exercise of the judicial or ministerial powers
which the crown or legislature may have invest.
ed them with, and this not only by restraining their
excesses, but also by quickening their negligence -
and obviating their denial of justice. Does this
Court possess any such authority ? From whence

- isit derived ? Is this a Court of common law with

remnants of regal prerogatives about it 2 Oris it
aCourt constituted the other day by a written ins.
trument in which its.powers are defined ?  There
is no analogy between our plain appellate Court
of limited jurisdiction and the Court of King’s
Bench in England, with all its splendid attributes
of regal sovereignty. That Court had original
as. well as appellate jurisdiction—it was an emana-
tion from the King’s prerogative : it had original
jurisdiction in capital offences and misdemeanors of
a public nature, tending to a breach of the peace,
tooppression, or to any manner of misgovernment,
Tt was the custos morum of the nation : it had su-

‘preme authority, the King being still presumed

by law to sit there, as judge of the Court, tho’
he judged by his judges, and the proceedings are
supposed to be coram nobis, that is before the
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King himself, for which all writs in that Court East. District.

‘ ST May 1813,
are so made returnuble and not coram justiciarits -~y
nostris. LaverTy.

Bur, it is asked, what meaning is to be given to Dyerzsss.
the words of the 17th clause ‘shall have power
‘ to make and issue all mandates necessary for the
¢ exercise of their jurisdiction over the Inferior
t Courts ?” The answer is a very plain one—
by this section, the Court is enabled to inforce its
appellate power over the D 'strict and City Courts;
should they refuse to certify a record, or refuse to
obey the sentence or decree of this Court, man-
dates will be necessary to compel obedience to our
judgments. -

Bur is there to be no superintending jurisdic-
tion ? Are petty magistyates to be permitted to
exercise their village tyranny, unrestramed, and
shall there be no power to keep them within
bounds ? District Courts are established through-
out the State; legal characters preside, and it
is declared by the 16th section ¢ That the pro-
“ ceedings of the District Courts in civil and
criminal cases shall be governed by the acts of
the Territorial Legislature, regulating the pro-
oceedings of the late Superior Court, and they
shall have the same powers, when not inconsis-
tent with this act, which were granted to the
said Superior Court by said acts. ”

TuEe powers of that Court are believed to have
been amply sufficient for the purposes proposed,

«
I
«
«
u

[{]

|
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Esst. Distict.angd if not, the Legislature can easily confer them,’

May 1813.

L~~~ but, were there a defect, it would be no reason for a
Laveasy Court of appellate authority to assume the exer-
Dussassis. Cise of original jurisdiction.

Mucu has been said about the supremacy of
this Court : it is urged that the word supreme
can signify nothing less than that this Court pos-
sesses a supreme power over all the others, and
an unbounded authority to correct their conduct
i every case. The Court, hawever, do not see
in this expression any thing which would warrant
the assumption of these extensive powers. This
is Indeed the Supreme Court of the State, but su-
preme only, in the exercise of the jurisdiction
assigned to it by the constitution. In that juris-
diction there is no power above it. Itis supreme—
wherever that jurisdiction extends, it is supreme,
but because this Court is called supreme, to pre-
tend that its supremacy must of necessity extend
to all cases is certainly an extraordinary idea. Ac-
cording to that mode of reasoning, the power of
a Court, once established with the title of Supreme
Court, could not be defined or limited : for if
Llimited at all, it would cease to be a” Supreme
Court, yet no man has ever thought of contesting
the right of the people to distribute the powers
of government as they please and using that right
they have confined the jurisdiction of this Court
to certain cases. The highest Court of the U,
States is called the Supreme Court, yet its powers
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are defined and circumscribed and so are those of Eﬁ;ﬂaynl'l;;gct
the Supreme Court of the several States. N~
To those who with the best intentions have Laverry
made such animated appeals to the dignity and porressss.
supremacy of this Court, we will observe, in the
words of the Chief Justice of New-York, ¢ that
“ this Court cannot possibly approve of the sug-
gestions of counsel, to encourage an enlarge-
ment of its authority, to vindicate to itself the
powers that the best Court of errors ought to
have and not to clip the rights of the citizen by
strict rutes and technical standards—how can this
Court vindicate or assume to itself powers not
“ given toit by law ? »’ If such should be our con-
duct, there would be an end of all law and security
within these walls. 'We should have no certain
medium or standard of justice—the citizen would
never know when he was safe or what were his
fights. This Court would soon become terrible
to the suitor and destructive of the established
law of the land. In our opinion, no Court should
be more scrupulously cautious than this of over.
leaping its constitutional and legal barriers, because
itis a Court of final resort and no other Court
can correct its abuses—such an unchecked tribunal
would soon become the public terror, or perhaps
the public scorn, if it once dreams of discretion
or usurpation. Let authority be once assumed
under pretence that it is impliedly granted, and
liberty must soon make room for arbitrary power,
H - .
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tﬁ}ayDligtlr;ct-, Urox the whole, we are of opinion that this
L~ Is not acase within the appellate jurisdiction of
Laveery  this Court, and the application must therefore be

s, .
Bupressis, rejected.
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GENERAL RULE.

It is ordered by-the Court, that no person Ea;znfligtl“;fﬁ
shall be examined, for the purpose of admission \_m~y
as a counsellor and attorney at law, unless, in ad-
dition to all other things required by law, he pro-
duce, to this Court, a certificate of his having
been, in the office of some practising attorney, at
least three years previous to any application made,
to be admitted ; except such as produce a licence
given in any other State, or Territory of the Union,
or such as have heretofore been admitted under

the late territorial government.
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East. Distriot. LE BRETON vs. NOUCHET.
Sfune 1813.

v~  Tue plaintiff stated herself to be a widow, and
L= BREToN the mother of Alexandrine Le Breton, deceased, and
Novener. a5 such, her forced heir, and claiming her estate;
A young cou- that her said daughter, being only thirteen years
Ple, domicilat- of age, and having no domicil, but her mother’s,

leans, running fled therefrom, with the defendant, to Natchez,
away to, an

marrying  at in the Mississippi Territory, where they were mar.
Natchez, will . . .
have their con- Fied, without the consent, and contrary to the will
jugal | rights, of the plaintiffi—that no marriage settlement took
according to

the laws  ofplace, and that, after a short stay, in Natchez,
their domicil

they returned to New-Orleans, where the defen-
R dant demanded, from the guardian of the said
o Alexandrine, her part of the estates of her father
, and grand-father, whereupon the defendant receiv-
ed % 10,685, 59, on an express stipulation of
the defendant, to hold the same, as the dote of the
said Alexandrine, binding all his estate for the
restoration of the said dote, on the dissolution of
the community, or any other case provided by
*law—that during the community, the defendant
acquired certain real property, in the City of
New-Orleans and slaves——that the said Alexan.-

. drine died intestate, and without issue.

THE prayer was that the defendant be decreed
to pay the plaintiff, the sum thus received, with
interest since the death of said Alexandrine, to-
gether with one half of the property, he acquired
during the community. .

v The answer admitted the marriage, as stated
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was the intention of the defendant, and his wife, \_~~U

tp remain in the Mississippi Territory, and not to LeBzerow

return to that of Orleans—that the defendant

- came to New-Orleaus, to receive his wife’s pro-

perty, accompanied by her, and was afterwards
induced, by unforeseen circumstances, to give up
the idea of settling in the Mississippi Territory, as
he before intended—it admitted the receipt of the
money, m=ptioned in the petition, and stated that,
at the ume, he did not know, neither did he dis-
cover, till atter the death of his wife, that he was ab-
solutely entitled, by law, to receive and retain the
money, thus paid him, to his own exclusive use.
That, at the time of his wife’s death he had no
" property, but the houses and slaves mentioned in
the petition, which were mortgaged, for the secu-
rity of debts which he had been obliged to con-
tract, during the marriage, for his and his wife’s
support. '

HEe prayed that, if his claim to the whole of his
wife’s property was not allowed him, under the
laws of the Mississippi Territory, under which the
marriage was celebrated, he might be allowed the
marital portion, under those of the State of Loui-
siana.

Evipence was introduced of the defendant’s
declarations, both before hisdeparture for, and after
his arrival, at Natchez, of his intention to settle

8.
NOUCHET.

/
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E}ssmni;tgft in the Mississippi Territory. One of his brothers
W~ swore that, previous, to his leaving New-Orleans,
Le Breron he had told him, and his other brothers, he intend-
Novener. €d to stay at. Natchez. Other persons deposed
that letters, expressive of the same determination,

had been received by them from Natchez, shortly

after their dates.

Tre judgment ofthe District Court was that
the defendant pay to the plaintiff, the amount of
the succession of his wife, reserving to himself,
one fourth part thereof as his marital portion.

From this judgment the defendant appealed.

Livingston for the appellant. It is certainly
true, as a general principle, that contracts must
be interpreted and have their effects, according to
the laws and customs of the place, in which they
are made; and that the Jexx loci, in this respect,
will be respected, in the tribunals of any other
country, in which the parties may afterwards re-
move, or the contract is sought to be enforced.
This is a principle of the law of nations, indeed of
natural law, which is recognized every where.
The contract of marriage never was excepted
from the general rule;; indeed the rule is universal.

In Spain, by the laws of which this country is
still peculiarly governed, this principle is so re-
vered, that it has been thought unsafe to leave it
to the authority of general laws, it has thercfore
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been consecrated by a special law of the country. Ea;f‘-“ District.
La costumbre de aquella tierra, do fizieron el \ e~y

casamiento, deue valer quanto en las dotes, en las Lz Brzrox
arras, e en las ganancias que fizieron ; e no la de wNogoner.

aquel lugar, do se cambiaron, 4 part. tit. 11,

l. 24. The custom of the country, in which the

marriage was celebrated, ought to regulate the

dower, and other advantages of the parties and

not the custom of the country to which they af-

terwards remove. See the commentary of Gre-

gorio Lopez, on the text cited and Jas leyes de

Zoro, 626, n. 75.

Tre Mississippi Territory, it is mitted, is
regulated, in this respect, by the common law of
England according to which ¢ Those chattels,
¥ which belonged formerly to the wife are by act
 of law, vested in the husband, with the same
“ degree of property, and with the same powers,
¢ as the wife, when sole, had over them.” 3
Comm. 433.

Lastry, the plaintiff is, at all events, entitled
to retain one fourth of his deceased wife’s estate,
as his quarte maritale, or marital portion : she ha-
ving died rich and leaving him in necessitous
circumstance, and there being no children.  Civif
Code 334, art. 55.

Moreau for the appellee. The principle, invoked
by the counsel of the appellant, that contracts,
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without the exception of that of marriage, must

v~ be regulated, interpreted and enforced, not accor-
L= Buetox ding to the lex fori, but according to the lex: loci,

XKOoucHET.

ds true : but, it is equally incontestable that it

is not applicable to cases, in which the intention
of the parties to the contract, was that it should
have its execution, in another. country, that that in
which they then were.

Tuis is particularly applicable to the con-
tract of marriage, and to the case now under
the consideration of the Court. Quando, says,
the commentator on the law of the partida,
cited for ghe appellant, maritus et uxor contra-
hunt matrimonium in certo loco, non animo ibi
commorandi, sed recedendi in domicilium viri, seu
uxoris,” seu aliquid quod de novo vir constituit ;
tunc inspicietur consuetudo loci, in quo se trans-
Jerunt, & non consuetudo loci in quo matrimo-
nium contraxerunt. Here the parties intended,
to transfer themselves, after the mariage i do-
micilium uxoris. It is, therefore, the law of that
domicil, not that of the place in which the mar-
riage was celebrated, that is to regulate their fu-
ture rights.

It happens every day, says Huberus, that men
in Friezeland, natives and sojourners marry wives
in Holland, whom they immediately bring into
Friezeland. Now, if at the time of the marriage,
they intended, immediately to settle in Frieze-
land, there will not be, in such a case, a commu-
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nity of goods. Altho’ they make no special con- ET;;-MD;S;{;‘.W
tract, the law of Friezeland, and not that of Hol- (_~~_
land, shall govern : the latter, not the former, is Lz Brzros
the place of their contract. See farther Brown’s Noveusw.
C. L. 390. Traité de la communauté 16, n. 18.

In order, however, that we may avail ourselves
of this reasoning, we are to shew that the intention
of the parties, at the time of the contract, was to
return to New-Orleans, the domicilium wuaxoris.
Now a man’s acts are better evidence of his in-
tentions, than his words oral or written.

T evidence of the plaintiff’s declarations, and
that contained in his letters, ought to,.have been
rejected as illegal. Even, if the Court sce fit to
consider it, they cannot yield their belief to what
is thus asserted. It is improbable, that Natchez
was the intended place of residence of the parties—
no preparation appear to have been made there—
nothing is shewn from which the least probable
ground can result to suppose it—nothing shews
Natchez, an eligible place—they appear to have
had no acquaintance there—mno property—the only
apparent reason we see for their visiting that place,
is the facility, it afforded to the consummation of
their immediate wishes—as soon as these are gra-
tified, no inducement existing to remain there
the parties instantly return to New-Orleans—
and there is not the Jleast tittle of evidence from
which it may be concluded that they ever thought-
of the City of Natchez.

I
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East. District. [, 4511y, we must recover, for, whatever may.
Sune 1813. b

A~ have been the rights of the appellant : he must
Lz Breton pay us, for, being of full age, and sui juris, he

”8' . . -
Novexer. bound himseclf by a notarial act to reimburse.

By the Court. Tor the decision of this case,

it is necessary to enquire : ‘

First, whether, according to the principles of
the law of nations, the laws of the place, where a
contract has been entered into, are to govern its
effects every where ;

A, secondly, whether the special provision of
the Spanish statute, which directs, that the cus-
toms of the place, where a marriage has been con-
tracted, shall govern the effects of such marriage,
is applicable to the present casc.

L]

‘I, Wiru respect to the law of nations, the
principle, recognized by most writers, may be
reduced to this ; that although no power is bound
to give effect, within its own territory, to the laws
of a foreign country, yet by the courtesy of na-
tions, and from a consideration of the inconve-

- niences, which would be the result of a contrany
conduct, foreign laws are permitted to regulate
contracts, made in foreign countries. But, in
order that they may have such effect, it must,
first, be ascertained that the parties really intended
to be governed by thosc laws, and had not some
other country in contemplation, at the time of
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'
the contract. "This being previously recognized, Ea‘;:neDligtlr;.ct
the governmeat, within the bounds of which, ey
such foreign laws clum admission, has next to Le Bretox
consider, whether the enforcing of these laws will Noversr.
cause no prejudiae, to its rights, or to the rights
of its citizens.

LEeT us take the first exception, and apply it
to this case. Did the parties really intend to be
governed, by the laws of the Mississippi Territory,”
and had they not in contemplation, at the time ol
contracting marriage, their return to this country ?
If we were to judge, from their acts alone, there
could be no hesitation, in saying that they went
to Natchez, for the only purpose of contracting
marriage, and intended to come back, as soon as
it could conveniently be done. Their remaining
at Natchez, only a few weeks, and that ina tavern,
their return to New-Orleans not long atter, and
the continuation of their residence there, until the
death of the wile, would amount to an irresistible:
proof that they had this country in contemplation,
at the time ol contracting thcir marriage.  But,
it is alleged that, however, evident their intention
may appear, from these facts, the appellant had
really taken tlie resolution, to settle at Platchez,
Evidence has been furnished of his' declarations,
to that purpose, both before his departure, and
after his arrival in the Mississippi Territory. One
of his brothers has sworn, that, previous to his /
leaving New-Orleans, be told him, and his other
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brothers, that he intended to stay at Natchez;
Other persons have deposed that letters, expres.
sive of the determination of the appellant, to re.
main there, were by them received from him,
shortly after their dates. Without questioning
the propriety of the admission of such testimony
the Court is satisfied, that it is insufficient, to
counterbalance the weight of the facts, which dis-
close the real intention of the parties.

II. Bur, should their intention still remain a
subject of doubt, we bave next to consider, whethet
by permitting the laws of the Mississippi Ferritory
to regulate this case, this government would not
injure its own rights, or the rights of its citizens.
For, a foreign law having no other force, than
that which it derives from the consent of the go-
vernment, within the bounds of which it claims.
to be admitted, that government must be sup-
posed to retain the faculty of refusing such ad-
mission, whenever the foreign law interferes with
its own regulations. A party to this marriage
was one of those individuals, over whom our laws
watch with particular care, and whom they have
subjected to certain incapacities, for their own
safety ; she was a minor. Has she, by fleeing to
another country, removed those incapacities ? Her
mother is a citizen of this State; herself was a
girl of thirteen years, who had no other domici}
than that of her mother, Did she not remain,
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notwithstanding her flight to Natchez, under the®ast "5""‘1
authority of this government? Did not the pro- W\J
tection of this government follow her, ‘wherever Lz Barron
she went ? If so, this government cannot, without Novewss:

- surrendering its rights, recognize the empire of
laws, the effect of which would be, to render that
protection inefficacious. But the laws of the Mis-
sissippi Territory, as stated by the parties, da
not only interfere with our rights, but are at war
with our regulations. By our laws, a minor,
who marries, cannot give any part of his pro-
perty, without the authorisation of those, whose
consent is necessary, for the vahidity of the mars
riage. By the laws of the Mississippi Territory,
all the personal estate of the wife ( that would em-
brace, in this case, every thing which she had) is

the property of'the husband. Again, according -

to our laws, we cannot give away more, than a

certain portion of our property, when we have.

forced heirs. But what our’laws thus forbid, is
permitted .in the Mississippi  Territory. And
shall our citizens be deprived of their legitimate

rights, by the laws of another government, upon.

our own soil ? Shall the mother of Alexandrine
Dussuau lose the inheritance of her deceased
child, secuged to her by our laws, because her
daughter married at Natchez ? Shall our own laws
be reduced to silence within our own precincts,
by the superior force of other laws ? If such doc.
trine were maintainable, it would be unnecessary

’



%o CASES IN THE SUPREME COURT

\3?;;“91‘5"“0'» for us to legislate. In vain, would we endeavour
o~ to secure the persons and the property of our ci-
Lz Bezrox tizens. Nothing would be more easy, than toren-
Novcnzr. der our precautions useless, and our laws a dead

letter. But the municipal law of the Mississippi

Territory, which is  relied upon by the appellant,

isnot the law, which would govern this case even

there. The law of nations is law at Natchez as
well as at. New-Orleans, according to the princi-’
ples of that law, “ personal incapacities, comru-
¢ nicated by the laws of any. particular place,

“ accompany the person, wherever he goes.

“ Thus, he, who is excused the consequences

# of contracts, for want of age, in his country,

* cannot make binding contracts, in another. ”’

Therefore, even if this case were pending, before

a tribunal of the Mississippi Territory, it is to be

supposed that they would - recognize the incapa-

city, under which Alexandrine Dussuau was la-
bouring, when she contracted marriage, and de-
cide, that such marriage could not have the effect
of giving to her husband, what she was forbidden
to give. If that be sound doctrine, in any case, -
how much.more so must it be in one of this na-
ture : where the minor, almost a child, has, in
all probability, been seduced into anascape from
her mother’s dwelling, and removed in haste, out
of her reach ? We cannot, here, hesitate to be-.
lieve, that the Courts’ of our neighbouring Ter-
ritory, far from fepding their assistance to this
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wnfraction of our laws, would have enforeed them, E?;Znenlizt{;“-
with becoming severity. For, if, when an appeal _pm~_
is made, to those general principles of natural jus- Lz Brerox
tice, by which nations have tacitly agreed to go- Novenzr.
vern themselves, in their intercourse with each
other, while nations, entirely foreign to one
another, feel bound to observe them, how much
more sacred must they be, between governments,
who though independent of each other, in matters
of internal regulation, are associated, for the pur-
poses of common defence, and commron advan-
tage, and are members of the same great body
politic ?

Bur, it is contended, that, altho’ the law of na-
tions should be found adverse to the pretentions
of the appellant, vet, there exists, in the statute
of this country, a special disposition imperatively
declaring, that the custom of the place, where a
marriage is contracted, shall regulate the effects of
such marriage, wherever the parties may after-
wards remove. There it indeed sucha provision
in the 25th law of the 11th title of the 4th partida ;
but the Court is of opinion, that it is not appli-
cable to this case. That provision is evidently
intended, to have effect only, within the dominions
of Spain. Its objects was to settle -the difhcub-
ties, which’ could arise in consequence of the di--
versity of customs, which prevailed in the diffe-
rent provinces of that kingdom. Were it not so, -
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East. D'Stﬂct it would be at war with the 15th law of the 14th

}'ame
\/Y\J

title of the 3d partxda, which expressly forbids the

Lz Breros Spanish tribunals to recognize any authority in

vs.
NoeuvcHet.

the foreign laws cited before them, except as to
eontroversies arising between foreigners, upon
contracts by them made abroad. But, be that as
it may, the law relied on is, as are all laws regu-
lating contracts of any kind, intended only for
those who can make contracts, and will never be
made to bear upon individuals, who, by the law
of that same country, are rendered incapable of
contracting. Besides, it regulates only what con-
cerns the dote, arras and ganancias, that is to
say, the dower of the wife, the gift usually made
by the husband to the wife, on account of the mar-
riage, and the property acquired during the ma-
trimony. This law, to be applicable at all, must
relate to marriages, contracted in places where
such customs prevail. As to a donation, or what
amourlts to a donation, of the wife’s property to
the husband, it bas nothing to do with this pro-
vision.

Ir it were required to carry the enquiry any
farther, it might also be found that this law is
wntended for cases, in which the marriage is con-
tracted at the domicil of either, or both, of the
parties ; and the domicil is afterwards removed to
some other place. But superabundant reasqns
having already been adduced for the rejection of
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the pretentions of the appellant, the Court will Ef?;:‘-leigtlr;ch
now dismiss that part of the subject. Py

. ) RocHELLE
It remains to consider whether the appellant & Suire

is entitled to the marital portion, allowed to him Mussox.
by the judgment of the District Court. No

question has been made, as to the validity of this
marriage, and 1t being proved that the appellant,

at the time of the death of his wife, had no pro-

perty, the Court is bound to recognize his right

to the marital portion. That right, once accrued,

cannot have been invalidated by a subsequent

change of situation : any reasoning, upon so plain

a principle, is deemed unnecessary.

LeT the judgment of the Couit of the” first
District be affirmed with costs.

————t 3t T——
ROCHELLE t SHIFF vs. MUSSON.

Tue petition stated that the defendant, and t,fV.Vitﬂess tes-
. R ifyin alnst
M<Kibben, being pdrtners, gave the note on by gini%rg;:,

which the action is instituted, to the plaintiffs  good-
that the partnership between the defendant and witness de-

(K : : N claring himself
M<Kibben, being afterwards dissolved, the defen- interested, re-

dant remained charged with the liquidation of the guired to say,
debts—that neither party has paid, and both re-

1 19 16 . H A part of
fuse to pay the note, which is payable and unpaid. ,, . Fudge's
charge, on 2
TuE answer, after a general denial avers that Bointnotcalled

) for, may be ex-

no legal or valuable consideration was given for cepted to.

K
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the note——that it was not signed by the defen.
dant, and if it was by M‘Kibben, he was without
authority of signing - for the firm, or of binding
the defendant—that the plaintifis have no interest
in the note. -

Tux following facts wer® drawn from the
pliintiffs by interrogatories—that they received
the note from Dahmer; and never saw it till he
gave it to them~—that they received it in collec-
tion and were to apply the proceeds, in discharge
of a debt due them by Kohm—the defendant Shiff
saw in Dahmer’s hands, when he gave him the
note a check of the defendant, which he believes
was the consideration of the note—that they have
no interest in the note, except the means it affords
them of being paid from Kohm.

At the trial, five bills of exceptions were
taken, to the opinion of the District Court.

1. Tae defendant offered M‘Kibben as a wit-
ness to prove the illegality of the consideration
for which the note was given. This was opposed
on the ground that the witness was onc of the
firm, whose signature was at the foot of the note.
He did not pray to be excused : the Court, how-
ever, declared him an inadmissibie witness.

2. Tugz defendant then offered Dalumer, for the
same purpose, “who at the plaintiffs’ request was
sworn, on his voir dire, and declared he had a

.
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pecuniary interest in the event of the suit, as if it Bast District.

were to be determined against the defendant, he,
the witness, would have to pay the amount of the
note, or some part of it. 'The defendant now de-
sired leave to question the witness, on the nature
of the interest spolan of ; this being objected to,
the Court determined that the qUC.)HOIl was 1m-
proper. Whereupon

3. THE defendant prayed the oplmon of the
Court, whether the witness was an admissible
one, and the Court answered in the negative.

4. HE next offered Goodwin, for the same pur.
pose, who, without any objection being made,
was sworn in chief, and on the motion of the
plaintiffs, as he was proceeding to give his testi-
mony, on the voir dire, notwithstanding the op-
position of the defendant. The witness declared
it occurred to him he was liable for some counsel’s
fees, on the event of the defendant being cast.

On this the Court held, that the witness, altho'
sworn in chief, might, without the consent of
the defendant, be sworn on the voir dire—that,
after the answer he had given, he could not be
questioned farther by the defendant, as to the na-
ture of his interest-—that the witness was inadmis-
sible. )

5. Tue Judge in his charge told the Jury that
¢ altho’ it appeared by the record, that the plain-

¢ tiffs had sworn they had never given any con- -

¢ sideration for the note, and that no part of the

SFune 1813,
(O v
RocHELLE
& SH1F®
vs.
Musso N
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Bast. District. < amount, when recovered, would belong to them,

Fune 1813.

A~y ¢ ostill they were entitled to recover. 7’

RocHELLE
& SHIFF
tos,
Musson.

TuERE was a verdict and judgment for the
paintiffs, and the defendant appealed.

Depeyster for the appellant. I. The Court be-
low erred in rejecting the testimony of M‘Kibben.
It is true he wasa partner of the late firm, whose
signature is to the note; but he has not been
made a defendant in the present suit, and if there
be now a verdict for the present defendant, the
witness will not be able to avail himself of it. He
is called in, to testify against his own interest.
A witness cannot be rejected as an interested
one, unless his be a direct interest. Bart vs.

" Baker, Peake 144. A party to a note may be

examined as a witness. 3 Mass. T. R. 225,
Peake 161. A person interested in the guestion
on trial, but not in the event of a suit, is a good
witness. 1 Caines 260. If a witness he competent
to answer gny question in the cause, he ought
not to be rejected generally, Peake 148, 2 Root
132.

II. Tue Court below erred, in refusing to
allow us to examine Duahmer, so as to draw from
him the peculiar nature of his alledged interest.
tlad we been permitted to avail ourselves of his
answer, in this respect, we would have shewn
that the interest he spoke of was imaginary and
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voluntary. A witness on his wvoir dire may be E;tm eﬁi%tgft
asked further questions, than merely whether he {_~~_ °
has an interest or not in the syit. 4 Mass. 1. R. Rocurrra
653. Harding 50. An imaginary interest will &Sy
not enable a witness to withhold his testimony. Mvsso™

2 Poth. 310, Peake 163.

III. Danumzer was likewtise a good witness.
‘When sworn on his voir dire, he declared that what-
ever interest he had in the suit was in direct op-
pocition to the defendant, by whom he was cal-
led. If the defendant obtained a verdict, the wit.
ness found himself under the obligation of paying
the note, or a part of is amount. Ais name did not
appear on the note.

IV. Tue defendant was improperly deprived
of the testimony of Goodwin. This witness was
laid aside, because he declared that he would be
hable for some counsel’s fees, on the event of
the plaintiffs’ success. Iad we been permitted to
proceed farther in his examination, we would have
been able to shew that it was, by his own volun-
tary act, that he lay under the hability of paying
these fees, and therefore, that act of his could
not divest the defendant of his previous right to
the disclosure of the facts in the witness’s know-
ledge.

A witness’s liability to pay costs must be
proven by other testimony, than his own declara-
tions., 1 Anton’s N. P. 7.
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A person shall not, by his own act, render

\~~ himself an incompetent witness, when a party

& SHIFF
s,
Mussow,

. Rocuerie . has acquired an interest in his testimony, as by

laying a wager, Peake 164, 2 Pothier 308, Bul-
ler’s N. P. 29, '

V. LastLy, the Court misdirected the Jury :
the suit is in the name of Rochelle and Shiff; in
their ‘own right and not for the use of another :
they swore that they never gave any consideration
therefore, and that the note is the property of
another person.

Ellery for the appellees. By the common law,
the interest, which excludes a witness from the
ook, must be direct, not contingent or remote ;

it must be in the event of the suit, not in the

gquestion depending : and the Judges have leaned to
receive the objection as going to the credibifity
rather than to the competency of the witness. But,
by the Civil Code, 312, art. 28, a witness, who
is interested directly or indirectly is incompetent.
Keeping this in mind, let us approach the excep-
tions, which are all attempted to be supported,
by principles drawn from the common law.

1. TuEe Court refused to admit M*Kibben, 1.
because he was a partner of the appellant, at the
time the promissory note was given, on which
the suit is brought, and as such liable to contri-
bute, and he had no release from the appellant.

1
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. Hap he had a release from the appellant still E‘;t District.

1813.

hc could not be sworn, because his liability to \ s~~~y
the appcllees continued.  Peaké’s evidence, Ed. RooxriLs

1812, 147. Peake N. P. 179, Root, 998, Tom-
Eins vs. Beers. , .

3. By the Civil Code, 396, art. 1, partners
are bound in solido to their creditors : when
bound in solido each totum et totaliter debet.
szzl Code 278, art. 103, Pothier on obligations.

4. M Kipsenw, from the nature of the defence
set up, had a direct interest. The action is
brought upon a note of hand and the plea that it
was given for an illegal consideration, to dis-
charge a gaming debt and, therefore, void. If,
therefore, judgment be given for the appellant,
the note is invalidated and can never be recover-
ed in asuit against M’Kibben, whose interest
it is on that account to invalidate it.

5. No person can be called upon to invalidate
a note by him signed. 2 Johnsorn 165, Coleman
vs. Wise. Parole evidence is not admissible to
explain or annul an act. Civil Code 310,art. 242.

II. DauMer was rejected : but he was not
-an admissible witness, 1. becausé on his voir
dire he declared be had an interest. It is true this
interest was in favour of the party, objecting to
his admission ; but this circumstance does not
alter the law, for the Civil Code makes no dis-

& SHiFF
ve.
MussoX.
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East. District.tinction in regard to the Aind of interest, which

Fune 1813.
(W o )

ROCHELLE
& SHiIFF
4.
Musson,

disqualifies a witness,

2. Becauss his testimony, if given, would
have exposed him to a future inconveniency, and
might have subjected him to a civil action or
charged him with a debt, therefore, he was not
compelled to testify. Store vs. Whetmore, Kirby,
203. Star vs. Tary, 2 Root, 528, Peake’s ev.
167, 187. ‘'The Court, therefore, was right in
protecting him from an examination, from a prin-
ciple of justice, and in not exposiig him to the
temptation of commitfing perjury.

3. He made no objection, it is spid, to his being
examined : neither was it necessary : for it was the
duty of the Court to protect him, and the object-
ion made by the counsel of the appellees superced-
ed the necessity.

4. Because his answer might have subjected
him to a criminal prosecution : he was called to
prove the illegality of the consideration of the
note, viz. that he, the witness, had taken it in
payment of a gaming debt. If to this he ans.
wered in the negative, his testimony was of no
use to the party producing him; if in the affirma-
tive, he criminated himself.

5. Becausk his testimony, as a single witness,
ought not to have been taken against the answers
on oath of the appellees, to the interrogatories
exhibited by the appellant in his answer. These,
according to our statute, cannot be disproved,
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except by the oaths of #wo credible witnesses, or East. District.

Sune 1813.

* that of one credible witness and strong corrobo- o~~~y
rative circumstances. 1805 ch. 26, sect. 9. Now Rocuerry

M¢Kibben and Goodwin (as- will be presently
seen) being incompetent witnesses, left Dahmer
as a sole witness, to impeach the oath of the ap-
pellees and there certainly was no corroborating
circumstance.

IIT. It is objected that the appellant was not
suffered to cross-examine Dahmer, upon the voir
dire. 1. For the party to cross-examine a wit-
ness, when the adverse party puts him on the
voir dire, is without precedent or necessity. At
common law, the party requiring the witness to
be examined on the voir dire is suffered to draw
from him the nature of his interest ; because, by
that law, there is an interest which goes to the
credit as well as the competency : but here that
reason does riot exist, as all interest in a witness

goes directly to his competency.

' 2. A witness on the voir dire is the witness,
strictly speaking, of neither party—but of the
Court. Heis not as yet sworn in the cause, but
_only veritatem dicere, well and truly to answer
all such questions as shall be put to him by the
Couit.

3. By stating on which side his interest lay,
the witness answered every - pertinent question,
: . .

L

m:t‘
Mvssazt
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that c6uld be put to him, oh a cross-examination
upon the voir dire. f

4. Tue Court below ought to direct and con-
trol the examination and cross-examination of
witnesses and this power ought not to be taken

out of its hands.

IV. It is objected as to Goodwin, that after
having been sworn in chief, he was put on his
voir dire—that he was not examined thereon~—
he was improperly rejected.

Tae mcompetcncy of a witness may be shewn
by proof, prior to examination, by voir dife and
by cross-examination, 4.Burr. 2256. Objec-
tions to the incompetency ofa witness never coine
too late, Swift’s ev. 109—111. 1 Esp. Rep.  37.
T. R. 719, Peake’s ev. 186, 1 M*‘Nully 146.
swearing on the voir dire is only an act of supe-
rerogation. :

2. TuEe second branch of the exception as to
Goodwin, has been answered in regard to Dahmer.

3. Tue witness was properly rejected, as he
acknowledged his direct interest, against the ap-
pellees, in the event of the suit.

V, ComrrainNT is made that the Court be-
low misdirected the Jury, in charging them to
find for the appellees, tho’ they had no beneficial
interest in the suit. To this we answer, 1. that

‘a bill of exception does not lie to the charge of an
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Inferior Court : the remedy being, by a motion for E
anew trial. Peake’s ev. 589, 2 Caines, Graham
vs. Cameron 163. Here, there was no applica-
tion to the Judge to charge the Jury on any par-.
ticular point.

2. A legal title is sufficient to enable. the ap-
pellees to recover, without any beneficial interest.
The appellant gave the appellees this title by mak-
ing the note in their favour.

Depeyster, inreply. It is true, that no parole
evidence can be received, to explain or annul an
act. This is a rule both of the common and
civil Jaw. Yet, in every country, the conside-
ration of a note, between maker and payee, may
be inquired into : because this is a circumstance
dehors the act—so is coverture, infancy : those are
every day given in evidence, and the consequence
is that the note is thereby annulled.

It cannot be denied that the Civil Code does
not distinguish as to the Zind of interest which
disqualifies a witness—but reason tells us that,
that interest, which rather prevenrs than induces

- perjury, cannot be a legal impadiment : for ces-
sante ratione, cessat & ipsa lex.

Wien the answer of the party to the suit is
sought to be contradicted, two witnesses or one
with corroborating circumstances are necessary—
but this will not authorise the rejection of a
witness—for the party seeking to disprove needs

§3

agt. District.
HFune 1813.
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RocHzLL;
& SHiFy
vs.
Mussox.
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not introduce all his testihony at once : he may
begin with one witness—if this stands alone, his

Rocuerz testimony will be rejected, unless the party offering

& SHIFF
vs.
Musson.

him shew, in some part of the evidence before the
court or jury, some corroborating circumstance.

It isthe practice of all Courts, after a witness
has sworn, on his wvoir dire, that he has an in-
terest, to prosecute the inquiry, as to the nature
of that interest, the manner in, and period at,
which it arose—and when he swears that he is
without any interest, he is as often examined on
circumstances tending to shew his error or preva-.
rication.

* By the Court. This cause comes up on ex-
ceptions to certain opinions, given by the Judge
of the District " Court in the First District; on the

" trial below.

I. Tue first exception is to the rejection of
David M<Kibben, a witness offered by the defen-
dant, in the suit before the District Court, to
prove the illegality of the consideration of the
note, on which the plaintiffs found their action.
The suit is brought against Musson, as acting
partner of the late firm of M‘Kibben & Musson,
on a negotiable paper, purporting to be a note of

“hand signed by M‘Kibben &- Musson. It has

been determined by the- Supreme Court of the
State of New.York, in the case of Coleman vs.

7/
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Wise & al ; 2 Johns. 165, that a person whose East. District.

name appears to a negotiable note, is nota com-
petent witness to impeach the validity of the note :

the same thing has been decided by the Court
of King’s Bench in England, in the case of Shal-
ton vs. Shilly 1 Term. R. 296,and on the same
principle, considering the sighature of any person
to a negotiable paper, as an affirmation that, to
his knowledge, there is no legal objection to the
recovery. )

It is admitted that the Courts of England, in
the administration of justice, under the munici:
pal laws of that government, have by their late
decisions, restrained as much as possible the rules
of evidence relative to the competency of witnes-
ses; and now suffer circumstances, which may
be presumed to create an improper bias on their
minds, rather to affect their credibility than their
competency. Perhaps, the common law, at this
time, recognizes only one description of inte.
rest, which shall exclude a person from testifying,
and that is a direct interest, to be immediately
benefited or injured by the event of the suit.
We think that, in this case, MKibben has a di.
rect interest in its determination, which is to an.

nul or establish the validity of a note subscribed

by himself and on his own proper account ; .and,
the most favourable construction of the rule,
for the admissibility of testimony, must render
him incompetent : he is interested in favour of the

Sune 1813. -
S
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party by whom he is called to testify and the rule
laid down in the Civil Code 112, art. 258, will
exclude him whether his interest be direct or
indirect. He is offered as a witness to give evi-
dence relative to a partnership transaction, being
one of the partners—in 3 partida, tit. 6, low 21,
it is declared that one partner cannot be a witness
for or against his copartner, in any thing apper-
taining to the partnership : the District Judge was
therefore right, in repelling him.

II. and III. Tue stcond exception is taken
to the opinion of the District Judge rejecting
George Dahmer, a witness offered by the defen-
dant below for the same purpose for which
M*Kibben was called—Dahiner it appears from
the facts stated in the record was at the request of
the plaintiff’s counsel sworn on his voir dire; and
a third exception is taken to the judge’s opinion
in not allowing him to be examined on said oath,
so far as to ascertain in whose favour he is inte-
rested. In support of this opinion, it is contend-
ed by the counsel for the appellees, that our Ci-
vil Code having declared the rule, relative to the

- competency of witnesses, to extend to the ex-

clusion of all persons interested, directly or indi-
rectly -in the cause, it Js therefore, immaterial
whether ealled on to testfy, for or-against their
interest, they ought not to be admitted, and itis
said the good policy of the regulation is evident
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being to prevent the crime of perjury. That theEast District

legislature never intended this rule to affect the
right of suitors, to require the testimony of per-
sons against their own interest, is apparent from
the privilege given by the act of the legislative
council of the late territorial government and re-
cognized by the Civil Code, reciprocally to exa-
mine on interrogatories, and obtain the answers
of the parties themselves to any suit. If this re-
gulation of the Civil Code -does alter the general
. rule of the common law, so that the most indi-
rect interest must destroy the competency of a
witness, it may nevertheless be reconciled with
the rule found in Peake’s treatise on evidence
that a person interested in a cause is an objec-
tional witness, only when he comes to prove a
fact consistent with his interest ; for, if the testi-
mony he is to give be contrary to his interest,
he is then the best possible witness, that can be
called, and no objections can be made to him.
The competency of witnesses depends as much
on the manner in which they are interested, as the
interest itself, that is whether they are called on
to support or destroy their interest, and therefore
when a person is offered as a witness, and sworn
on his voir dire, the examination ought to be suf-
fered to ascertain, in favour of which party he is
interested. But it appears from Dahmer’s answer,
that his interest (if any he has) is in favour of
the plaintiffs below, having stated that if the suit

SHune 1813.
| o'
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was determined, in favour of the defendant, he

\w~~v Wwould have to pay the amount or part of the
Rocrziiz amount of the note. He is clearly. a competent

& Suirr
os.
Mussox.

witness, and’ the District Judge has erred in re-
jecting him. How far a witness may be bound
to answer questions or testify to facts which may

subject him to a criminal prosecution, or -civil

suit, is unnecessary to determine : these circums-
tances relate to the manner of interrogating him
and not to his competency. .

IV. A fourth exception is taken to the opi-
nion of the Judge of the District Court : 1st. in
allowing John Goodwin, a witness offered on the
part of the defendant to be sworn on his voir dire,
after havmg been sworn in chief : 2d, that when
thus sworn, at the request of the plaintiffs, he re-
fused to examine him sufliciently to ascertain in
whose favour he was interested, and 3dly, that
he rejected him as incompetent. '

TaERE are two principal modes of discovering
the interest of a witness, 1st, proving it by other
witnesses : 2dly, obtaining a knowledge of it from
the witness himself and in this latter mode it is
very immaterial whether it is done on am ocath
administered in chief, or on his voir dire ; conse-
quently no error has been committed by the
Judge in suffering the oath of woir dire to be
taken, after having been sworn in ehief,
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to the necessity of shewing, in which of the par- \_~~y

ties’ favour the witness may be interested, the
Judge erred in not allowing Goodwin to be exa-
mined, so as to ascertain that fact: and as upon
this circumstance depends his competency or in-
competency, it is impossible to determine, whe-
ther he ought or ought not to have been admitted,
for it does not appear sufficiently clear in whose
favour he is interested; or at what period he be-

came interested and by whose act.

V. Tre 5th and last exception is to the opi-
nion of the Judge, in directing the jury that Ro-
chelle and Shiff, the plaintiffs, in the District Court,
were entitled to recover, altho’ they had admitted
by their answer to the interrogatories put by the
defendant, that they have given no ' consideration
for the note and that the money, if recovered on
it, would not belong to them, but that they would
be bound to pay it over to a third person. In
opposition to this exception, it is insisted by the
counsel for the appellees, that exceptions will not
lie to the charge of a Judge of an Inferior
Court and that the only remedy left to the party
dissatisfied is a motion for a new trial. Perhaps
in England the proper remedy is a motion for a
new trial, for there the correctness of the Judge’s
instructions to the Jury, at nisi prius, comes fairly
before the Court in that way ; but, in this State,

‘ M

RoCHELLE
& SHIFF
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Mussow,
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East. District.if the question cannot come up on a bill of ex-
\IN ceptions, the party would be without any other
Rocurziz remedy, than the bare possibility of convincing

& Smr?

MvSsoﬁ.

the Judge below, that'he had so far mistaken the
law, as to ‘give redress by a new trial. The act
of the legislature authorises the parties to a suit,
to require the opinion of the Judge of the Inferior
Court, and if dissatisfied to except to such opi-
fion ; we can see no good reason why an erro-
neous opinion voluntarily given by a Judge should
be placed on a footing different from one required :
and it is settled in the Supreme Court of the Unit.
ed States that exceptions may be taken to a charge
given by the Judge to a Jury even in cases, when
the opinion of the Court has not been asked for
by the party. The defendant below had, there-
fore, a right to except to the Judge’s charge to -
the jury; but this Court is of opinion that there
is no error, in the instructions which were given.
The appellees have clearly a legal right to recover
the money, arising from the act of the appellant,
in making his note payable to them, and unless the
consideration, on which it was given, can be shewn
to be illegal and void, he must be bound to
pay the money, agreeably to its tenor and effect ;
without regard to any equitable claim, existing

" between them and third persons. We are, there-

for, unanimously, of opinion that the judgment
6f the District Court must be reversed and the
cause be remanded, there to be again tried, with
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instructions to the Judge to.admit Dahmer to be East m' il
sworn in.chief as a witness ; and to examine John W\J
Goodwin, on his voir dire, so as to ascertain in Sxwnies o3
which of the parties’ favour he is interested, what S
kind of interest he has, how and when he became ¥8°¥%

interested.
il 3\ C———

SYNDICS OF SEGUR vs. BROWN.

By the Court. 'This case comes before us A sale of
property, by a
on an appeal from a final judgment and order of person, who

ded hi
the District Court of the first District, rendered in gi‘,f,d",f T not

two several suits commenced, and orders of sei- Joid: Put void-
zure obtained by the appellants, in the late Su-
perior Court of the late Territory of Orleans,
The important facts in the cause, relate to two
plantations, possessed by Segur, previous to his
failure and surrender of his property for the bene-
fit of his creditors; one containing sixteen ar.
pens front, purchased by him from Marigny and
the other containing three arpens and one half front,
purchased from Laronde and subject to a mort-
gage of 5,100 dollars.  Segur, after the surrender
of his property, it appears, sold the small tract to
La Roche, by a private instrument; which sale
his creditors did not consent to or oppose ;. af
terwards, he sold, with the agreement and consent
of the syndics of his creditors, the tract acquived

from Marigny, to John B. Prevest, holding' »
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mortgage on it for the price. Prevost also pur-

chased from La Roche the smaller tract; at the
same time, hypothecating it to secure the payment
of the purchase money, and still subject to La-
ronde’s mortgage. This being the situation of the

property, on the 21st of March 1807, Brown,
the appellee, purchased from Prevost both tracts,
subject to the incumbrances, stated in the act of
sale, for the sum of 50,700 dollars, to which sale
the syndics of Segur’s creditors made themselves
a party, accepting the agreement of Brown to pay
them 18,000 dollars ; 9,000 of which were paid by
him, previous to his absconding from this coun-
try, which, together with other payments made,

left a balance, in favour of the syndics of 7721
dollars, independent of interest, as appears by the
statement of the referees, appointed by the late
Superior Court ; and after going through a long
calculation of interest, at the rate pf 6 per cent.

they make the total amount due to the syndxcs
11,382 dollars.

- 1. THE first question, raised for the determi-
nation of the Court, relates to the right of the
appellants to claim interest. There are three spe-
cies of interest, known to our laws : bank inte-
restat 6 per cent., conventional, and legal ; the for-
mer cannot exceed 10 per cent. and the latter is
fixed at 5, and is by law recoverable, in all; cases
of money due, from the date of the Judlclal de.
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mand : it is also recoverable when no demand E?;Lwnlg:g“
has been made, in cases where the debt is owing _~~U
for things which, from their nature, may be sup- Srypics o
posed to produce revenue or fruits ; and it is ex- .
pressly laid down in Domat, on the Civil law, in Buows.
book 3, tit. 5, sect. 1 art. 4, that the purchaser
of a farm owes interest, on the price which has
not been paid, agreeably to the terms of sale, al.
tho’ no demand has been made, and even should
he receive less revenue from the land, than the
interest of the price. .
Tre Judge of the District Court, we think,
was right in rejecting the calculation of interest
at 6 per cent., being founded on a private agree-
ment, between Prevost and the appellants, to
which Brown was no party ; but there can be no .
doubt that interest ought to be calculated, at the
rate of 5 per cent., on the balance due by Brown
to them, which together with the principal
ought to be paid, out of the proceeds of the sale
of the plantation.

II. TuE second, and most important QUestion
to be decided in this suit, is, whether the appel-
lants are properly subrogated to the rights of La- ')
ronde, in the mortgage of 5,000 dollars on the
small tract of 3and 1-2 arpents front.

It is contended, on the part of the appellee, 1.
that the private sale, made by Segur to La Roche,
is null and void, bhaving been made after the
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cession of his property ; because he had no au.
thority to sell, that being vested in the syndtcs
of his creditors alone.

2. Tuar the syndics, representmg the rights
of the creditors, and making themselves a party
to the sale, from Prevost to Brown, in which
both tracts of land are ingluded, are bound to
quiet the purchaser, in his possession of the
plantation thus sold, for the sum stipulated in-
that sale, and consequently to free him from all

_ previous incumbrances.

It may be properly admitted that Segur, after

the surrender of his property, to the use of his

creditors, could not make a valid sale, or trans-
fer of any part of it, without their consent. We
gre inclined to think that a sale, thus made, is
not absolutely void, ab initio; but only such as
may be avoided, and set aside, by the persons
whose rights and interest may be injured by it ;
for by the Civil Code the surrender does not
give the property to the creditors; it only gives
them the right of selling it for their benefit, and
receiving the income till sold.

Brown’s claim to this portion of the land,
purchased from Prevost, and the right of all claim.-
ing under “him, are founded on the sale from
Segur to La Roche; and, therefore, they cannot,
on any principle, be allowed to consider it as void.
The only persons, who had a right to have it an.
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nulled, are the creditors of Segur, which so far East. Dlstfsct
from attempting, they have thought proper to re- _~u
main silent on the subject, and, perhaps, would Swxozcs op
not now be permitted to make any objection, onac- - o
count of their long acquiescence, and having been Brows.
parties to acts transfering the property, under the
authority of that sale, which must, therefore, be
considered as good and valid. La Roche sold to
Prevost the land, subject to Laronde’s mortgage,
and, to secure the payment to himself of the
price, agreed on between them had it hypothecat-
ed for the sum of 7,000 dollars, of which $ 1900
had been paid, by Prevost : leaving the balance
due, 5,100 dollars the amount of Laronde’s mort-
gage. Since the sale to Brown, La Roche has
paid to Laronde 2,500 dollars, on account of -
said mortgage, and was, by operation of law,
subrogated for that amount to the rights of the
mortgagee, being the purchaser of an immovea-
ble property, and having employed the price of
his purchase in paying a creditor, to whom the
hereditament was mortgaged ; and has since trans-
fered his right, thus acquired, to the appellants,
who have also paid, for the benefit of the credi-
tors generally, the balance due on said mortgage

and, by convention with Laronde, have been
~ subrogated to his rights; so that, they are
entitled to the whole amount, secured by that
mortgage. Those rights have been acquired,
Aince the sale to Brown by Prevost ; consequently,
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no act of the appellants, in becoming a party to

m that instrument of sale and transfer, can invalidate
Sysoics or them.

SEGUR
os.

Browx,

ThE arguments of counsel, which wonld go to
limit the syndics to the receipt of the sum alone,
which the purchaser, Brown, agreed to pay must
fail, because they could not, by any act of theirs,
affect the rights and interests of third persons and
such, were La Roche and Laronde, to whose
rights they have since been subrogated, and are
entitled to recover the amount of 5,000 dollars
due on said mortgage with interest, as calculated
by the referees ; in their award returned to the
late Superior Court ; which together with the sum
due on the mortgage of the tract sold by Segur,
by the consent of his creditors, the Judge of the
Court below ought to have ordered the Sheriff to -
pay to the appellants instead of the sum of 9,000
dollars. The judgment and order of the District
Court must, therefore, be reversed ; and we do
orderand decree that the Sheriff pay over to the
appellants the sum of $ 17,688 17, with the costs
of this appeat : and that the mortgage be cancelled
and annulled.
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PIZEROT & AL, vs. MEUILLON'S HEIRS.

MeurrroN married the plaintiffs’ sister, in

1787 : five years after she died, without issue,
leaving her husband. Her will contains a bequest

of about twenty four hundred dollars, to be paid

from her share in the succession of her mother :

another to her husband of * the enjoyment of

€«

113

ancther clause she ¢ leaves to her hsband, therequiredintes-

(13

[14

[

[}

-

<

3

her part in the succession of her mother, during
his life, and at his death to ber heirs : ” by

absolute disposition of the goods acquired in
comuunity, viz. to give them to those of the
relations of the testatrix, as he shall believe to
have merited them, or to dispose of them, at
his will, otherwise, without be'mg holden to
render any account.

TEN months after her death, Meuillon execut.

ed an act before a notary, wherein he declared
that ¢ of his own free will and’ mere motion, he

€

({3

13

(19

({3

43

&<

€

[14

3

Y

renounced purely and simply, and in the best
form of law, all legacies, donations, dispositions
and all other advantages, generally whatever,
stipulated in bis favour, by and in the last will
and testament of Madame Meuillon Pizerot,
his wife, which legacies, donations, dispositions,
rights and other advantages generally what.
ever, for the friendship he has jfor the bro.
thers and sisters of his deceased wife, he aban-
dons to them, purely and simply. To which
N :
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acts, whatever
the value of the
property.
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East. District. ¢ end, he obliges himself to return to them the
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‘ two thousand dollars, which he has received

from her mother, as a part of her paternal
estate. "L'his renunciation is declared to be made

on condition, that the brothers shall pay the le-

gacies ; which they agreed to do. ¢ Whereupon,

* the said Meuillon decldres the said testament

¢ generally, in what ever regards him to be void-
and of no effect, and that it is to be considered,

as far as it regards him, as if it had never been

* made. ”’

A short time after, he paid to the brothers the
two thousand dollars, for which they gave him
a notarial dischorge

MapamE Meuxllon brought nothing into the
marriage, at the time it was contracted, and no-
thing during its existence, but the two thousand
dollars of her father’s estate. Meuillon was rich :
several negroes and other property were acquired
during the marriage. At the death of Madame
Meuillon, no inventory was made, nor any ac-
count' stated or payment made of the matrimo-
nial gains, or profits made during the marriage—
to obtain these was the object of the present suit.

€

-

[4

[{3

(1]

MEevuirron, before his marriage; owned a
plantation and a number of slaves, which he had
contracted to sell to Mather, who had been put
in possession, and had sold about twenty of the
slaves and made some payments : butafterwards,



OF THE STATE OF LOUISIANA.

99

finding it inconvenient to make the purchase, he East. Distriet.

surrendered the plantation and the negroes
unsold. There was found among Meuillon’s
papers, after his death, a loose receipt, by which
he acknowledged to have received a certain quan-
tity of indigo, as the last payment of the planta.
tion : but Mather admitted that the payments he
had made were a trifling indemnification for the
slaves he had sold and the use of the others and of
the plantation.

Durinc the marriage, Meuillon had acquired
a number of negroes, which he had sold, on a cre-
dit to several of his relations, taking their notes
therefore : and, at a period which could not be
ascertained, he made an endorsement on said notes,
declaring his intention that the debtors should be
discharged, if he did not collect the amount of
the notes, during his life.

He had at the time of his marriage, a debt due
to him by Mather and Strodder of $ 8,500, and
he received in payment of it twenty six negroes,
a number of whom he sold.

Dvurinc the marriage, he purchased, among
other property, scveral negroes and houses and
lots, in New-QOrleans, and after the death of his
wife, he made large improvements on these and
other lots, which he then purchased, and added ta
one of the latter a strip of ground eleven feet
wide, from one of those purchased during the
marriage.

Sfune 1813,
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HEIRS.
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Tue plaintiffd insisted 1. that all the estate, left .
by Meuillon, was to be considered as acquest or
matrimonial gain and proﬁt unless the defendants
shewed the contrary. : .

2. Tuatr Meuillon, having made no inven.
tory, the community of goods was to be presumed
to have continued till the time of his death.

3. Oruerwist, they were entitled to one half
of the acquets during the marriage, and the profits
thereof since that time.

4. Tuar the defendants were bound to ac-
count, for one half of the revenue of the planta-

* tion, disposed of to Mather, during the murriage ;

as well as one half of the amount of the notes of

- Meuillon’s relations. The plaintiffs also claimed

one half of the improvements, on the lots in New-
Orleans, made since the death of Mad. Meuillon.

Tue defendants 1. admitted the first propo-
sition, but contended it must refer to the period
of Mad. Mecuillon’s death.

2. Tuar the community was then dissolved.

3. TraT no account was due,. because there
were no gains—because the will gave them to

Meulllon, and the instrument cited could not ope-
rate as a renunciation.

Tue decision of the Court of the first district
being, in favour of the defendants, on the last
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3 Tt Fast District, -
branch of the third proposition of the defendants, Shume 1813,

the plaintiffs appealed therefrom. WY
Przeror
& AL,
In the course of the argument, the plea of pres. 0.
cription was opposed to the plintiffs’ claim of a M=ILEoY

division,

Livingston for the plaintiffs. I. No prescrip.
tion will run, when there has been no division.
" Pothier de la Comm. Part. 3, ch. 11, art. 3, n°.
698. The prescription is 30 years. Jhore 389.

IL ‘Txe partnership is renewed when the part-
ner, or the heirs suffer the business to be conti.
nucd as before. 3 Febrero. 181 ch. 9, 5. 1, n. 12.

A partnership is tacitly contracted in many ca.
ses. But whether a new partnership shall be pre.
sumed to have been contracted, or the old one
continued or renewed, when, the husband or wife
being dead, the survivor retains possession of the
common property, is affirnatively answered by
Matienzo, Velasco, Escobar and others. Yetit is
most true that the partnérship does not take place,
with the father, who is presumed to ‘have kept
the property, as the law{ul administrator, and hav.
ing the usufruct of all the maternal and adven.
titious estate of the son, is not obliged to partici.
pate the gains. Ant. Gomez, Var. Kep. 594n.2.

Ir after a dissolution of the marriage by the
wife’s death, the husband retains the common
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estate, and make profit theteby, and a division be
demanded by the emancipated children, one half of
the profit made since the death of the wife shall be
given them : the reason is that the husband during
widowhood is supposed to remain in the same
marriage. Matienza treats this question at large.
Gloss. n°. 1, as. 9, and following. In n°. 13,

e says, the contrary opinion seems to have been

supported by some : but in n° 17 to 26, he de-
cides the question by distinguishing different
cases : and in almost every one he concludes that
the community continues and that one half of
the gains are given to the heirs of the wife. 2
Azevedo, 290, L 5, tit. 9, 1. 2, n°. 18.

TueE heirs of the wife, whether lawful or ins-
tituted, legitimos o extranos shall be entitled to
one half of the fruit, of the gananciales, until the
division, if any of them were productive. 4 Fe-
brero, 295, I. 1, c. 4, s. 4, n° 86, 87, &
88. ‘

Ir the marriage be dissolved by the death of

., one of the parties, and the survivor retain the

common ‘property the subsequent gains are to
be divided with the heirs of the deccased. 5 Parz.
¢it. 10, L. 10, in notis. By the custom of Orleans,
if no inventory is made, the community continues
even with collateral heirs.  Pothier 848 773.
Part. 6, ch. 1, sect. 1, art. 3, n°. 773. A con-
tinuation of thc community, not according to the
Roman laws, prevails in different countries, as
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Spain, &c. 2 Foet, 157. The husband or wifeﬁagénfilsgﬁf-
marrying again, without making partition with o~
their first children, must communicate to them Pgﬁtﬂ‘
subsequent profits. Siguenzae de C. 402, 110. w.
Trvs it is clear the partnership was continued MZJ1o™

HEIRS.
by the mere act of the law.

1II. It was farther continued by the act of
Meuillon. He forbore making an inventory as
it was. his duty, if he had wished the dissolution
of the community.

TrE surviving husband or wife, administering
the effects of the community, ought to make an
inventory. Ayora de partitionibus, 10, n°. 9.
Ant. Gomez, Var. Resp. 594 : Martinez, Aze-
vedo, Escobar.

Every thing, which Meuillon’s heirs do not
prove to have been his, before marriage, must be
considered as profit and be divided. The income
of the estate shall be common, tho’ it belong to
husband and wife, in different proportions : but the
inheritance itself shall be given to the one to
whom it belongs. Nueva Recop. 732, I 4.
Every thing shall be presumed matrimonial gain

“and be divided, unless the contrary appears. 1.
Febrero de contratos 203, ch. 1, s. 22, n°. 241,
Nueva Recop. L. 5, tit. 9, L. 1, Ant. Gomez, in
leg. Tauri. '

THE children and heirs of the wife may proceed
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in rem for the one half of the gananciales, ‘which
the father may bave sold, since the death of the
wife : but only when his goods are not sufhcient
to pay the value. Siguenze 415, 149.

Cror growing, at the time of the decease, is to
be divided : so the increase of cattle. Gomez n
leg. Tauri, 623, 71.

TrE children of a female slave, brought in as
a marriage portion belong to the wife, if she was
not valued. 4 Partida, tit. 11, [. 21.

TrE increase of cattle are fruits, and belong
to the usufructuary ; but it is said, not so of sla.

s : for it would be absurd, that man, for whose
use nature has provided all fruits, should be consi-
dered as fruit himself. Inst. 1, s. 37 & ff. 22,
s. 28.  If there be, however, no other reason
for the distinction, than this punning conceit,
the conclusion is questionable : see f22, 1, 14
§ 1, where a different doctrine is laid down. De-
vise in trust to restore the inheritance, sine reditu -
held that the children, born after the devise, shall
not pass. See, also Ord. Roy. tit. de las ganan-
ciales. :

Lastry, the plaintiffs are not barred from any
right of theirs by the will, because -

1. Meuirzon hasrenounced, every advantage
therein made to him, in their favour.

2. INDEED, nothing was therein given him for
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his own advantage, he was only made a trustee byEast- District.

the will ; every thing glven to him in itisa fidet
commissum, which he was in justice and in honor
bound to restore to the plaintiffs. They, not he,
were the objects of the liberality of the testatrix.
He understood the will so, and in discharge of
the trust reposed on him, he executed the deed
of renunciation.

3. Ir it were otherwise, the will would not
stand in the way of the plaintiffs, They would
take the estate as heredes nati. It does not ap-
pear to have been dictated in the presence of the
witnesses : nor subscribed by the witnesses in that
of the testatrix. Those formalities are required
by law : and in the confection or execution of a
will, whatever is required is matter of strict law,
not to be dispensed with : and ‘the non-perfor-
mance of it imports the nullity of the instrument.

- This is a question of fact which it is not too late
to examine. 1 Febrero, 173, 189, Code Civil.
" Pandectes Frangaises.

Mazuteau, for the defendants. I. By the
death of Mad. Meuillon, the community was dis-
solved ipso facts. Such is the general principle
I de socio, 1. 59.

THEe partnership is dissolved by the death of
one of the partners : so that, in the beginning of
it, we cannot stipulate that-the heirs will succeed
‘to it. 6 Rodriguez 811. 5 part. tit. 101 1.

Fune 1813.
(W e

PizeroT
& AL,
©s.
MEevILLoN’g
HEIRS.
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Turs principle is equally applicable to the -
conjugal partnership as toall other partnerships.
The conjugal partnership, being a consequence
of marriage, ‘the. marriage ceasing, must cease
with it. It cannot extend farther; for being con-
tracted for a determinate period (the duration of
the marriage) it must end at the expiration of that
period. '1 Febrero de Juicios, tit. 1, ch. 4, s. 4,
n°. 89.

II. Tre will has put an end to all the effects
of the community : nothing is left to the plain-
tiffs, in the community. Hence there was no-
thing to liquidate, no inventory to make.

HE alone, who has an account to give, is bound
to make an inventory. 1. Febrero de Juicios
ch. 1, 5. 2, tit. 1, n°. 42. Meuillon baving no
child, even if he had an account to render, would
not have been bound to make a formal inventory.
Febreroy loco citato n. 100. verbo pero por

~ omitir, ¥ec. 'The want of an inventory does not,

therefore, cause the community to continue.

Ir there was no common property, in the
hands of Meuillon—if every thing belonged to
him under the will, or if he was thereby left free
of disposing of every thing, without rendering
any account, the will may well ‘be said to have
left nothing common, between him and the col-
lateral heirs of his wife. -

BuT the will is said to be void, all the witnesses
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not having subscribed it, in presence of the tes- Ea:;t District.
une .

tatrix. The contrary appears on the fuce of the {_smmy
‘instrument : it purports that it was subscribed Przeror

. . . . . & AL,
by the testatrix and the witnesses, . after having ws.
. - Men ’
been read. Febrero holds that this suflices. R AN

III. By his renunciation, Meuillon has con-
tracted no other obligation, but that which is for-
mally expressed. The renunciation could have no
other effect, than that which it has had during his
life. Supposing that the parties had the intention
to renew the community and had expressly re-
newed it, the stipulation would have been ini-
quitous and void.

THE renunciation took place ten months and
four days after the death of the wife. Thus, at
that time, the will and death of the wife had put
an end to the community, it could not, therefore
be continued ; the continuation of a community
being its uninterrupted duration. Repert. de jurisp.

No new one was intended to be contracted.
Meuillon in this act, says he renounces all the
advantages he has under the will. This manifests
no intention of contracting a partnership. Did
he and the plaintiffs contract any ?

IT is the intention of the purties that ought to
direct us rather than the words they have used—
Code- Civil 271, art. 56. Domat 17, s. 2, art.
. 10—-18 art. 13.

Ir the parties had intended to renew the com-
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munity, or to ‘contract another partnership, would
they not have mentioned it ? Would the act
have been silent ? Had the plaintiffs imagined, that
there existed a partnership between Meuillon and
them, would they have suffered twenty years to
elapse, without acting as partners ? We find that
as long as Meuillon lived, they never interfere,
never ask even an account.

On the contrary, on the 6th of January 1793,
Meuillon publicly sells all his property : the plain-
tiffs are present, bid and purchase, as all other
persons, without speaking of any right or preten-
tion of theirs.  Since the death of Meuillon, they
have been present at the sale of his property,
and again made a purchase of part of it, as other
bidders, without disclosing any claim of theirs.

WiaaT better proof can we have of their inten-
tion, at the time of the renunciation? It is this
interition which we are seeking for. In'every con-
vention, the intention of the parties is rather to
be attended to than their words. . de wverbor.
sign. I. 219. 18 Rodriguez, 366.

How can we presume that Meuillon intended
to renew the community, or contract a partner-
ship with the plaintiffs 2 The property was all
his own : the plaintiffs were without any thing.
We are told he was only a trustee ; the property
holden by a fidei-commissum.

Tue disposition, in the will, has none of the
characters of a fidei-commissum or trust. The
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trustee may be compelled to dispose of the trust, E.;fz;wnligi‘;f‘
according to the intention of the person who creat- "~ ~_s
ed it : Meuillon was authorised by the will to Frzenor
dispose of every thing, as he saw best, without s
being holden to render any account. Even if hig M&rLtons
intention bhad been to renew the partnership or
contract a new one, I contend the convention
would not have been a lawful one.
LET us attend to the following very important’
truths. -
1. Tue community had expired without leav-
ing any gain ¢ profit.
2. Unpzr the will, Meuillon was at full liberty
to dispose of the gains or profits, if there had been
any, without being holden to render any account
of them.
3. Even, without the will, Meuillon was mas-
ter of every thing, since those pretended gains
were not sufficient to cover his legal claim.
4. TuE heirs of his wife, in whose favour
he was renouncing, far from bringing any thing
into the partnership, received from him two thou-
sand dollars.
5. BErorg, then, and since that period, Meuil-
lon always managed the property alone.
Now in order to constitute a lawful partner.
ship, it is requisite that every partner should fur-
nish a part of the stock in cash, goods or indus-
try. Domat, b. 1, s. 1, art. 1, p. 73, 3 Febrero
de escrituras 165 ch. 9, n. 1, 166 n. 2.
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dustry, ran all risks.

Lzt us then conclude, that if Meuillon had
really consented to the partnership, his agree-
ment would have been illegal and void—binding

~ neither in law, nor in equity—or rather let us

conclude he never inténded to contract a partner-
ship with the plaintiffs.

Ir the behaviour of the parties—the absence of
a stipulation—their silence for twenty years—the
situation of the old community, do not disprove
the intention of contracting a partnership, these
circumstances render the pretentions of the plain-
tiffs in this respect, at least doubtful. A doubt
suffices for us. In dubits semper quod minimum
est sequimur, ff. de oblig. & act. l. 47, 16
Rodriguez, 113. Domat, 18 art. 15, Code Civil
271, n. 62, ff. de verb. obl. 1. 38 § 18; 16 Ro-
driguez 148.

Tuis principle is so extensive, that when every
thing tending to restrain the obligation is not ex-
pressed, it is presumed to have been omitted. f-
de verb. obl. l. 99,16 Rodriguez 193. Quia sti-
pulatori liberum fuit, verba lute concipere.

I conclude that by the renunciation Meuillon
contracted no other obligation than that of paying -
the two thousand dollars mentioned therein.

IV. Hap Mad. Meuillon died intestate, the
society not dissolved by her death, and had Meuil



OF THE STATE OF LOUISIANA.

111

lon remained in possession of all the property,East. District.

after her death, still there would be no continua-
tion of the community.

TuE law del Fuero, invoked by the plaintiffs
and the only one which may be said to have any
bearing on the present case, relates only to lawful
children or issue; the plaintiffs are brothers, col-
lateral heirs.

V. Tue willis to decide this cause. It gives
Meuillon power to dispose of the property, in fa-
vour of the heir of the testatrix, whom he may
deem the most worthy, or in any other manner,
without being held to give any account. ‘

Turs disposition is either a legacy, in favour
of Meuillon, or an authority .to act as he pleases.

1. Ir it be a legacy—he became by the death

of the testatrix the absolute owner ; because being

in possession, he needed no delivery.

2. Ir it be an authority : by accepting it, he

has contracted the obligation of disposing of the
property, to some person, besides himself.
" Tae plaintiffs contend that the acquets belong
to them. Has Meuillon disposed of them in
their favour 2 If he has, in what capacity has he
done so; as owner under the legacy, orin exe-
cution of the authority given him ? In either case,
they are bound to produce an express title,

Ir the disposition was made as legatee, a dona-
tion was necessary—where is it 2 In the renun-

Sune 1813.
(Vo'

PizeroT
& AL.
8.
MEUVILLON’S
HEIRS.
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ciation? None of the sacramental expressions are
found there. It was requisite that he should for-
mally declare that he gave : for he had both the
title and the possession—because he was owner ;
and a donation is never presumed. If the clause
of renunciation is pretended to be equipollent to
a donation, it ought to be (insinuated) recorded,
before the Juez Mayor and on failure, it is void.

- Part. 5, tit. 4, 1. 9.

Ir the disposition was made in execution of
the authority given him, it ought to have been
expressly stated he was acting under that autho-
rity, and not that he was renouncing an advan.
tage—for the charge of executing a power is no
advantage to the person, entrusted with it. Where
is the proof then that he disposed of the property,
in that manner? Not surely in the renunciation.
If on the next day the plaintiffs had talked to
him about the acquets, he would have answered
¢ I have renounced, in your favour, all the ad-
vantages I had under the will of your sister—
these do not include the acquets, which I am au-
thorised to-dispose of in the manner I shall think
proper. This disposition has been made and you
bave nothing to do there with. ”

Tue renunciation relates to the portion of
Mad. Meuillon of the succession of her mother :
this is evident from the precaution which has been
taken to stipulate that all the legacies should be
paid by the plaintiffs.
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By the Court. * Thisis a case of great impor-
tance, both as to the amount of property in dis-
pute, and the legal principles involved in its de-
cision. )

I. THE first question, that presents itself for

the decision of the Court, is, whether the claim
of the appellants is barred by a prescription of ten
years.

SevEraL authorities have been cited and, at
first view, it would appear that some of them
(particularly Febrero) support the doctrine con-
tended for by the appellees; but, upon a close
examination of the subject, it will be found, that
thirty, not ten years, is the period of prescription
in an action for the division of gains, or the par-
tition of an estate.

It is, indeed, said by Fe()rero that among
persons of full age, after a lapse of ten years, a
division of the inheritance shall be presumed ;
but it is clear, from his subsequent observations,
that the claimants, upon whom the burthen of
proof is thrown, are permitted to shew that no di-
vision was made. In this case, so far from its
being pretended, that this has been done, the right
of the appellants to partition, at any time, is
denied. The Court are of opinion that even, could

* DeErBIGNY, J. did not join in this opinion, having been
of counsel in the cause.

P
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Bast. District. the argument of prescription be attended to, at
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this stage of the cause, it would not avail the ap-
pellees. ’

II. Tee will of Mad. Meuillon is the next
subject, for the consideraion of the Court. It
is said by the-appellants, that it does not appear,
from the notary’s certificate of the executron of
the will, that it was dictuted by the testatrix, in
the presence of the witnesses. It has been very
correctly observed, that all the sclemnities requir-
ed, in the execution of testaments, are matters of
strict law, and ought to be observed. But the
objection, to the validity of the will, comes with
an ill grace indeed from the heirs of Mad. Meuil-
lon, who twenty years ago, recognized its lega- -
lity, in the most solemn manner, before the pro-
per authority, and accepted from the husband of
their sister a renunciation of considerable advan-
tages, held under it.  If there had existed any
oubt, upon this subject, at that period, there can
be no question that efforts would have been made
to destroy it, by a regular suit, instituted for that
purpose, and that would have been the proper

time; but the Court are of opinion that, after

the solemn act of the very parties appellant, and
the long period that has elapsed (in the course of
which some of the witnesses have died) it would
be an act of great injustice to permit the vali.
dity of the will to be shaken. But, indepéndently .
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of this serious objection, if we attend to the cer- 3§§ncni§?§c*
tificate of the notary, we shall find that all the (_~~y
essential requisites were complied with : he certi. ngi‘;”
fies that the testatrix declared, and dictated the will o
to him, and that it was made and signed by the ME,:;;:N '
testatrix, and the witnesses, aiter 1t was read ; from

which, it may fairly be inferred, that the four wit-

nesses and the notary were all present during the

dictation and execution.

ITI. O~ the part of the appellees, it is con.
tended that the renunciation of Mr. Meuillon was
mot executed, with all the solemnities, required
by the then existing laws; and is consequently
void. This instrument appears to have been
made before Jacques Massicot, captain of militia,
Commandant and Judge of the parish of St.
Charles. It is said, that by the laws of the par-
tidas, it is declared that all acts respecting pro-
perty, above the value of 1500 maravedis d’oro,
shall be executed before, and with the knowledge
of the Juez Mayor, or superior Judge of the
place; and this is construed to mean, before the
Auditor or principal Judge of the colony.

WEe can never believe that it was the inten.
tion of the monarchs of Spain, te require all that
strictness in the execution of acts in their distant
colonies, which was required in their populous
European villages and towns, or that the inhabi-
tants of their most remote Districts in this, or any
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other of their colonies, should be compelled to
execute instruments for the conveyance of pro-
perty above the value of a certain amount, before
the Auditor, or principal Judge of the Province.
Even in Spain, they might be made in the pre-
sence of a Corregidor, Alcalde-Major or other
principal officer.  This country was laid out in
Commandantcies, or Districts, and all acts with-
in the District, were executed before the Com-
mandant or Judge, and deposited with him. To
require a strict compliance with a law, made
seven or eight hundred years ago, before America
was known, intended for a different region of the
world, and a different state of things, and which
would shake the titles of half the people of the
country, would in our opinion be iniquitous and
absurd. We believe the practice of the country
to have been, as stated above The Court are
of opinion that the Judge of the District was suf-
ficiently authorised, to receive the declaration of"
Meuillon, and that, consequently, the renunciation
was executed with the necessary solemnities.

IV. TuE next point, for the decision of the
Court, is the true construction of this act of re-
nunciation. It was passed on the 10th of Novem-
ber 1792. By the statement of facts it appears
that Madame Meuillon, on the 31st, of December
1791, made her will and by the ninth clause, she
gives the enjoyment of her part, coming from



OF THE STATE OF LOUISIANA. ny

the successton of her mother, to her husband, ®ast Distriet.
Sune 1813.

during his life, and at his death to her heirs. ‘_~~_
Meuillon had received in account 2,000 dollars, Prieror

. & av.
and more was in expectancy. By the 10th clause, os.
. - . 3,
Maud. Meuillon declares her intention, to leave to M&rIkiove

her husband the absolute disposition of the goods
acquired in the community, that is to say, to
‘ give them to such of her relations, as he shall
beheve worthy, or to dispose of them, in any
manner, without being held to an account.” By
this testament, Meuillon had a life estate, a usu-
fruct of the succession of his wife, and the abso-
Inte disposition of the community of gains.
He remained in possession, and did no act, for
a considerable time, by which he evinced an in.
tention to give, to the heirs of his wife, any part
of the community. On the 10th of November,
1792, Meuillon by a written act declares, that of
his own will he renounces all legacies, disposi-
tions and all other advantages generally whatever,
stipulated in his favour in the will of his wife : of
which legacies, donations, dispositions and rights
and all other advantages generally whatever, for
the friendship, he bears her brothers and sisters
he makes an abandonment, purely and simply : to
which effect he agrees to pay back the 2000 dol-
lars, he had received, under the express condition
of their paying the legacies charged on the suc-
cession. The heirs accept the renunciation and
promise to stand in the place of Meuillon. It
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is contended by the appellees, that the renuncia-
tion relates solely to the property, which was to
come from the inheritance of the wife, and not to
any part of the property, acquired during the
marriage : of this opinion was the Judge below,
and from that Judgment is this appeal.

It must be confessed that the conduct of the
parties .goes far to impress a belief that such
was their understanding at the time—the long
silence of the heirs of Mad. Meuillon, and the se-
veral purchases they made at the sale of Mr.
Meuillon’s estate are certainly strong circumstances
to shew their opinion of tlie renunciation—this,
however, 1s not conclusive.” The Court must
decide the rights of the litigants, by the instrument
they have executed and the law arising from it.
Courts will no doubt give such a coustruction to
a deed, as will fulfil the ingention of the parties,
when that intention is evidently seen. General
declarations will sometimes be restrained by sub-
sequent particular limitations and dispositions ;
and attention must always be given to the'princi-
pal object of the contract or agreement. So, in
this instance, if, from any part of the instrument,
it could be clearly ascertained that the object of
the parties was merely the inheritance -of M-d.
Meuillon, we would restrain the general words of
the renunciation, and confine it to that particular
estate. But, is there any thing in the deed, res.
trictive of the general words? Mr. Meuillon
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renounces all legacies, dispositions, donations, ad- Ea;‘;nﬁigilgf'-
vantages and rights, stipulated in his favour by -~
his wite’s will. 'Was not the absolute disposi- szzznor
tion of the community, a stipulation, disposition, .y
right or advantage under the will 2 If so, it is as MEVILEYe
clearly renounced, as is his claim to the usufruct

or life-estate in the succession of his wife. The

Court are of opinion, that the wife’s share, in the
community of acquets, was renounced to the heirs

of Mad. Meuillon.

Bur, it is contended that the community con-
tinued for the benefit of the appellants to the death
of Mr. Meuillon : and to this point, many autho-
rities have been cited. Admitting some of the
cases to have ‘weight,, there are tircumstances, in
this transaction, which take it completely ‘out of
the principles relied on. A community can only g
be said to continue, when a copartnership exist-
ed, and when no act has been done, evincing a
determination to dissolve it, or when no circums-
tance occur amounting to a dissolution.

BurT, in this case, there never did exist a com.
munity, between Mr. Meuillon and the heirs of
his wife. He succeeded to the rights of his wife,
and enjoyed them for a considerable time—he was
bound to no account, and therefore made no in-
ventory ; and if, by an act of liberality, he
afterwards gave to the heirs of Mde. Meuillon
what 4e was entitled to, under the will v(that is
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it shall not be construed to work a penalty, and
injury on himself, or be presumed that he meant
to contract a partnership, with those who had ne-

" ver been associated with him, who had never lived

with him, to whom he had already sufficiently ex-
hibited marks of kindness, and who surely have
no right now to claim from his heirs a moiety
of the income of an estate, acquired by his
exertions ; in which the appellants had no par.

“ticipation.

Tuis doctrine of the continuation of the
community is founded in the fiuero real of the
kingdom of Spain. We think it would be easy
to shew, from the authority of Febrero, Azevedo
and others, that it is necessary to prove the fuero
real to be in use and force, in the place, where
the continuation of the community is contended
for. Febrero, de particiones, b. 1, chap. 4, de-
clares, ‘¢ the continuation of the conjugal com-
¥unity exists in four cases : one of which is where
by custom it has prevailed in a particular place ;
but it must have prevailed, withoutinterruption, or
by unquestionable use of the laws of ficero ; and
this usage must be proved by other partitions, or
divisions, which have been made in those places;
but if the usage of those laws be not conclusively
proved, they have no effect, because, the laws of
Juero ought to be respected, only when they are
observed and used : asis ordained by the first law
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of Toro. The laws of Toro (which were made East. District.

and published in 1505, about 300 years after those
of the fuero real) having expressly ordaied, that

they, who attempt to avail themselves of the laws, .

shall prove that they are in force, in the place
where the continuation of the community is
claimed. Nothing of that sort being offered here,
no instance being shewn of the partition of an
estate according to such principles, altho’ thou-
sands have been partitioned, the Court, upon this
ground alone, would be authorised to reject it—
but were they in force, we are of opinion they
wouid have no application to the present case.

In order to establish what was the share, to
which Mad. Meuillon’s heirs were entitled, 1t will
be necessary to'refer to some of the leading prin.
ciples which prevail, on the subject of the com-
munity of gains. At the time of the dissolution
of the marriage, all the effects, which the husband
and wife possess are presumed: common gains,
unless they shew which of the effects, they brought
in marriage, or have been given them separately,
or they have respectively inherited.  After having
deducted the amount which the husband and wife
have proved they brought into marriage or after-
wards, and the debts which have been contracted
during the marriage, the rest is considered the
property of the partnership.

It would have been sufficient for this Court,

Q
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to have reversed the judgment of the District
Court, on the ground of the erroneous construc-
tion of the renunciation, and to have sent the case
down with instructigns to ascertain the amount of
the community, at the death of Mad. Meuillon ;
but, anxious to cause justice to be done, in the

shortest possible delay, we have been induced to - -

express the opinion of the Court, on several points
that have been mentioned inthe course of the
argument. '

1. WitH respect . to the plantation and ne-
groes, possessed by Mr. Meuillon, before his
marriage, and which afterwards went to Mather,
it is the opinion of the Court, that the commu-
nity cannot be credited for any part of the sup-
posed profits, during the five years of marriage—

- this property had been acquired before, and Mr.

Meuillon, by the laws of the country, had a right
to make what disposition of it he pleased. We
do not think, the production of a loose receipt
(and that too found in the possession of Mr.
Meuillon) by which he acknowledged to have re-
ceived a certain quantity of indigo, as the last
payment of the plantation,  unaccompanied by
other explanatory evidence, sufficient to overturn
the solemn allegation of Meuillon himself in a
Court of justice, and the answer of Mather con-
fessing all the facts charged, as appears recorded
in the proceedings of the late Superior Court.
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It 1s there also acknowledged by Mather, that®
the. small advances made, were but a triffling
indemnification, for the siaves that he (Mather)
had sold, and for the enjoyment of the rest for
twenty two or twenty three years.

2. WitH respect to the notes given by the
relations of Meuillon, for certain slaves sold te
them, and which were acquired during the mar-
riage, the Court are of opinion, that they ought
to be considered, as part of the acquets or gains.
It appears that Meuillon, at a period which can.
not be ascertained, made an indorsement on the
notes, declaring that, if they should not be paid
during his life, the debtors should be discharged—
there is.no doubt that Meuillon might have made
any disposition of the notes he pleased, during the
marriage, provided it was not in fraud of his wife.
At the death of the wife, the right of her heirs or
legatees accrued, and these notes, being unpaid, at
the dissolution: of the community, by the death
of the wife, and Meuillon having renounced all
advantages under the will, the appellants are en-
titled to a moiety of the amount of the notes. Had.
he¢ made this disposition of the notes, and the wife:
had survived, still she would have had her moiety
of the amount ; because, at the very instant of
his death, her right would have been complete.

3. Tue Court is further of opinion that the
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amount of sales of the negroes, bought from Ma-
ther and Strother, should be brought into the
community and that the amount, due by James
Mather and Mather and Strother, be deducted
from the total gains.

4. As to the lots and houses in New-Or-
leans, we are of opinion that the lots purchased,
during the marriage, and all such items, as may
be within the principles of this decision, be
brought into the community, and accounted for
in the partition of the estate, and that there be
deducted therefrom the value of the buildings and
improvements, made by Meuillon, subsequently
to the dissolution of the marriage, and also the
value of the lot of eleven feet adjoining those,
purchased after the death of the wife.

It is ordered and decreed that the judgment of
the District Court be reversed with costs.
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ALLEXN vs. GUENON & AL.

Tue plaintiff, a branch pilot, brought his suit East. District.
to contest the right, which the Master and War- Feb 1813,
dens of the port of New-Orleans claimed of col-  Avvex
lecting, exclusively from the branch pilots, the Guenon &AL
pilotage due to the latter. He obtained judg- o = .
ment, in the Court of the first District, and the (V)Vﬂl'dens of N,

. not exclusie

defendants appealed. vely to_collect
pilot's fees.

THE case was submitted to the Court, without
any argument of counsel.

By the Court. The appellants, in this case,
contend that they have an exclusive right, to col-
lect the pilotage money, and account for it to the
pilots : in other words, that the pilots can, in no
case, receave that money, but through their hands.
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E‘;::lynllstmt Their authorisation to that effect, they find in the
~~u Oth. section of the act of the Legislative council,
Aviex entitled ““an act relative to the harbour Master
Gosxox & az. Wardens and pxlots of the port of New-Orleans.”
By that sectioh, it is provided that  thc Master
“ and Wardens shall be empowered to receive
“ all pilotage money, which shall become due,
¢ to any pilot, and that they shall keep a separate
“ account with each pilot, of all monies received

“ to his use.

Tue object of this provision, if the pretentions
of the appellants were correct, would be the esta-
blishing of a kind of accounting office, to secure
an uniform mode of collection, and prevent im-
positions, on the part of any individual pilot. If
s0, it ought to embrace every case. But this
mode of collection cannot be carried into effect
for the pilotage of wessels, going out to sea.
Therefore, the law must have had something else
in view. That its object was simply to secure
to the pilots the collection of their money, where
they could not collect it themselves, appears very
plain. The expression * shall be Pmpowered to
receive ”’ cannot be extended, so far as to signify
that this povvcr is to be exclusive. Every person
bas a right independent of any law, to receive
what is due to him, and of course to employ
whom pleases to receive it for him. Besides the
mere porusal of the 10th. section of the said
act, shews that it was perfectly understood, that -
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the pilots could collect themselves their pilotage Bast. District.

) ; . Suly 1813.
money, the 9th. section being only intended, as o~~~
a benefit to them, not as a charge. DupLANTIZE
©s.
St. Pe".
LeT the judgment of the District Court be af- Sr. Pot
firmed with costs. o
DvUPLANTIER

et s T——

DUPLANTIER vs. Sr. PE'.
S?. PE' vs. DUPLANTIER.

TuESE two consolidated cases came up, from Son‘fnti:m;l
. . . . mterest not al-
the first District, on the following statement oflowed, without

an actual a-
facts. greement 3 nor

legal, before a
. judicial  de-
I~ the year 1805, the parties had some com.- mand.

munication jtogether, for the establishment of a
sugar plantation, in partnership.

St. Pe? then owned a tract of land, on which
one Roman had a mortgage, for about 8 7,000.
On the 21st. of December 1805, he bought, for
the account of the intended partnership, by a pri-
vate instrument, from F. Mayronne, a plantation,
with all the necessary buildings, mill &c. to make
sugar, for 8 35,000, payable in several instal-
ments ; and on the following day, the articles of
partnership were executed. It was to begin in
March following and continue for five years.

St. P&’ furnished to the partnershipa numben
of working hands, who were valued at 8 6,900,
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Ef;:b D}‘g‘l‘gft- making his part of the stock % 21,900, including
\~~_ . B 15,000 for which his plantation was brought
DurranTier into the partnership.

St. Pz, Iy April 1807, the private sale of the plan-

Sr. o tation was the object of a notarial one.

o5, On the 18th March 1807, St. P& bought of
DurLaxTss yohn Gravier, a tract of land, on the partnership
account, for § 20,000. Altho’ the sale purports
to have been for ready money, yet part of the
price was paid in notes, W}}ich were afterwards
negociated to Thomas Durnford, and J. B. Nico-
let, deceased, by the vendor. X

Asovurt .the month of March 1808, Du-
plantier presented to and obtained from St. Pé,
the acceptance of an account of sundry advances
by him made to the partnership.

In 1807, Duplanticr, purchased, for his own
account, a tract of land near New-Orleans, from
Mad. Delor, for 8 107,000. On which he paid
down 8 23,000 in drafis on France. In the same
year, he purchased a number of negroes for
% 12,000 from P. Lanusse, whom he paid in
cotton.

In 1811, the partnership having expired, Du-
plantier presented his account of advances made
for the partnership, amounting to 8 105,715,
and expressed a desire, as he perhaps had done
before, to purchase the property of the partner-
ship, and the parties being unable to settle their
account, appointed arbitrators for that purposc.
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Tue arbitrators having appointedg time and Ea;u [;"llgtlgct-
place to meet the parties, St. Pé’s counsel re- o~~~
fused to attend. DurLANTIER

In September 1811, ‘St Pe, who had till then sr. Pe.
lived on the plantation of the partnership, left it, Sr. P’
and Duplantier took possession of it and conti- os.
nued to occupy it, ¢xcept the tract bought from Dupraszaes.
Grivier, the whole of which, was seized and sold

(for B 14,000 to the son of Duplantier ) to sa-
) tisfy and pay to, the vendor a balance of 8 3,160.

TrE land, which St. Pé had brought into the
partnership, was likewise seized and sold, at the
suit of his mortgagee (Roman) for 8 12,500.

DurraNTIER now instituted a suit against St.

Pé for % 105,715, the amount of his advances
and St. Pé a cross suit, for 8 117,000, the value
of the plantation, slaves and other property, which,
he contended, Duplantier had verbally agreed to
purchase.

TuE suits were consolidated, and referred to
judiciary arbitrators—before whom the parties ad-
~ mitted :

THaTt the crops of sugar, received by Duplan-

tier, amounted to 8 29,747. :
ANp the melasses, sold by St. P&, onaccount
of the partnership, to 8 1,236.
ThaT there was still due the partnership a sum -
of 8 10,268.

THaT the advances, made by St. P&, for the

- partnership, amounted to 8 3,697, 17.
R
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Bast. District.  Tyat Duplantier, besides his other advances
Fuly 1813.

.\~~~ had paid expences of the partnership to the amount
Duetantier of § 1000.

St. P, Le4ving a balance due to Duplantier, by St.

s pp L€ of 837,571, 63, includinga private debt, from

. ve. St. Pé to Duplantier, excluding Some interest
DvuPLANTIER. .

claimed by Duplantier.

Ix addition to these facts, the Court was refer-
red to those stated, in the report of the judicial ar-
bitrators. ‘

Tue arbitrators made the following report. -
Two questions are submitted to our decision.
1. Is Duplantier entitled to any interest, upon
the payment and advances by him made, for the
partnership, or St. Pé? 2. Is he to be consi-
dered as having kept, on his account, the property
of the partnership, at the time of its dissolution?

If so, at what price? If otherwise, how is that
property to be disposed of ?

To enable us to decide these two questions,
without which the accounts of the parties cannot
be liquidated, James Pitot has been introduced
by Duplantier. He declares that, during the
partnership, he had the management of the affairs
of  Duplantier, in the city, and frequently paid
the drafts of both the parties, for the account of

. the partnership ; and'in May and June 1810, Du.
plantier borrowed money from Alain and Hop- -
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—_— East Distriet.
kins, to pay partnership debts—that Duplantier’s ity 1813,
affairs then did not permit him to make such ad- N
vances, without tdkmg nmoney at interest—that 1-3‘!”’1-‘*1“’"m
the witness does not precisely know what parti- St Py

cular debts of the partnership were so paid—that Sr. Py
T. ¥E

- St. Pé frequently requested the witness to borrow .

money:for the partnership—that during the ab- ‘DUPLANTIER:

sence of Duplantier, on the application of St. Pé,
the witness borrowed from Villechaise 8 4,780,
for which he gave his own note, which was after-
wards taken up with Duplantier’s money—that
to his knowledge, the payments thus made by
Duplantier, were one of the great causes of the
embarrassment, in which his private affairs have
been involved.

On his cross-examination, this witness declar-
ed that, posterior to the contract of partnership,
Duplantier bought Mad. Delor’s plantation for .
8 107,000, paying down 8 23,000—that about
the same time, viz. in 1807, he made a specula-
tion in negroes, for his own account, amounting
to 8 12,000, and in 1811, in order to settle the
affairs of the partnership and liquidate his own,
he desired to take the partnership’s plantation on
his own account.

DurrLanTIER gave also in evidence, the con-
tract of partnership, to shew that a plantation had,
before its date, been purchased for the joint ac-

- count of the parties : and fram the account of the
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Eg:’ynli;tgf‘- several payments, made by him for the partner-

‘v~ ship, he shewed that the pricc of that plantation,
Dupranties viz. $ 45,000, was paid by him.

S'r.v ;;n'.

e Par It was admitted that, in June 1811, Duplan-

vs. tier took possession of the whole property of the

DurLANTIZR. 1o rtnership, altho’ the said partnership was not

then expired : and Mayronne deposed that St. P&,

who had the management of the affairs. of the

partnership, had left the plantation before Du-

plantier took possession of it—no one being in

the house then.

St. P’ recurred 1. to the account of Duplan-
tier, from which it appears that at, or posterior
to, the time of his borrowing money from Alain
and Hopkins, no important payment was made by
~him, for the partnership : 2. To the contract of
partnership, which contains the following clause.
“ The proceeds of the crops shall be employed
in discharging the obligations, which we contrac-
ted with Mayronne ang others, for the account
of the society, and in case they should not be
. sufficient, each of us shall contribute with oll his
means, to effect such payments. ”

HE relied on another clause by which Duplan.
tier ¢ obliges himself besides to advance ten work-
ing slaves befare the time of the roulaison : of the
price of whom St. P& shall net be bound to pay his
half, until after the lands purchased are paid for. ”
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He likewise shewed another clause by which
it is agreed that ¢ St. P& shall remain intrusted
with the direction of all the work relative to the
plantation, sugar house &c. and shall dispose of the
guildive, saw mill, &c. as he shall judge most
convenient for the partriership.

He introduced also an account settled between
the parties in 1808, of the advances made by
Duplantier, leaving a balance in favor of the latter
of $ 50,808, 07; observing that no intercst was
charged.

He then read seven letters addressed to him
by Duplantier, dated Baton-Rouge, the 22d. and
28th. of January, 2d. and 11th. of February, 15th
of April and 25th of December 1806 and 25th of
May 1810.

Ix the first, Duplantier tells him ¢1 shall send
to Zacharie a power to enable you to seitle with
Gravier, as soon as your health will permit. I
wish it finished ?

Ix the second— Do not lose sight of our
neighbour Gravier : do not lose a single moment
in purchasing the whole. Be persuaded it is a
good bargain and we would not have more than
we want. = If misfortunes cease to persecute me,
we shall soon put forces on it. We must work
at our ease : and, with terms, we shall find no dif-
ficuity to pay. I intreat you to take care of your-
self. It is a folly to kill one’s self in a day.

133

East. District.
Suly 1813.

DyurrLavTiER
ve.
St Pe’.

ST. P’
os.
DurLANTIER.
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DurPLaANTIER
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ST, Pe’.
/
St. PE’
vs.
DUPLANTIER.

CASES IN THE SUPREME COURT

Things never go so fast as our imaginations, or
as one should wish : so do not hurt yourself by
your too great activity : your wife, children and
society have need of you, . As to myself, I am
not longer fit for any thing but advice : since you
are to take all the trouble, you must take it in
such a manner as to be able to support it. ”’

In the third—* 1 have twenty brut negroes
and two families to send to you. If you can
dissolve with Descomines, I think we shall be
able with the reinforcement I have at Mobile, to
make our mills and other works go. ”

In the fourth— I was going to speak to you
about Gravier. I am glad that you have done
with him. Do not lose time before you make
him pass the deed of sale : and in case that should
be delayed a little, let him give a private one. I
shall take measures to let him have the cash, on
my arrival into town. I should be sorry, if you
did not make that purchase.

In the fifth—¢ I should be happy to see you
and wish you. could conclude with Gravier, if,
at last he 1s ready.

Ix the sixth—* Do not lose siglit of the bar-
gain of Gravier, with little Durnford. Sce what
1s the true amount of the mortgage, given to

‘him by Gravier : ‘propose to him our note for

it—if he does not accept, you must take means
to have it extinguished, and procuring the
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'

same. Consult Mr. Derbigny and Zacharte : it Ef;% District.
is absolutely neeessary to conclude that bargain.” s~y
Ix the seventh—‘1 have learned with great Dvrrastien.
regret, that you have not been able to come. to. St. P2,
any settlement with Pavie or the nephew of Ni- ,

. -Sr. Pe
colet. I do not know what we shall do : as to vs.
myself T have no resource left me. I cannot pro. DPZ“4¥**=*
cure money to pay my private debts, ”

St. PE’ next introduced the depositions of.
Morier Fazende and Descomines, shewing that
since the roulaison of 1810, Duplantier took and
kept the possession and management. of the part-
nership plantation. Morier Fazende states that
he is well acquainted with.the plantation, slaves,

' &c. and that the whole is worth 8 140,000, cash.

TuaTt of Boutté, stating that Duplantier told
him that he kept the partnership plantation, on
his own account.

Trat of Harang, stating that about March or
April 1811, he was requested by St. P& to make
an appraisement of the partnership property,
jointly with a person Duplantier should appoint.
That, in consequence, he went on the plantation,
examined the whole of it, as well as the greater
part of the slaves—that shortly after he went with
Mayronne, appointed to make the appraisement,
on the part of Duplantier : but being on the spot,
and unable to agree, Duplantier told them it was
useless to take any more tronble, or to endeavour
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3?;:-& District.to agree ; because,-if the appraisement exceeded
o~ the sum he intende'd to give f.or the property,

Durranrier he would not take it. The witness valued the
St Pe. property then, at $ 128,000, including interest,
or P at one and two years credit, the terms he be-
“Ten . lieved agreed upon, by the parties.

‘DUPLANTIER.

‘

A notarial instrument, executed by the parties,
on the 8th. of June, relating to the disposal of the
partnership property was also offered, on the part
of St. Pé, accompanied with oral testimony of
Duplantier’s refusal to abide by it, and of a new
verbal agreement baving then taken place. The
counsel for Duplantier opposing this evidence as
contrary to law and practice, we, the arbitrators
were of opinion that St. P& could not be allowed
to prove by witnesses, what had been said by the
parties, prior to,-or after the said agreement—
that he must, if he produce it, let it go for what
it contains. Wherefore the evidence was with-
drawn.

THErEUPON, Livaudais, Lanusse and Tricou
were sworn as witnesses for St. Pé.

- Lavaupars deposed that some day, about
June 1811, being fixed for the disposal of the part-
nership property, he went on the premises, but
Duplantier produced no negroes or cattle ; that
the witness with Fortin, Pitot and Laronde, en-
deavoured to bring the parties to a final settle-
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at : lie s East. District.
ment : and, as far as he believes it was agreed Fuly 1813,

that Dumetner should take the whole property (~~y
‘for 8 105 or 108,000; but no appraisement was DvPLAN'r!z-

made. se. P,
Lanvusse deposed that about one year ago, Sr. Pp
he was commissioned by Tricou to propose to o.

Duplantier § 110,000 for the plantation and 35 Dorrassuen.
slaves : payable $ 25,000 in March then following, ‘
and the rest in five annual instalments——that Du.
plantier answered he wanted first to settle with

St. Pé; that the proposed terms, if accepted,
could not relieve him, as the delay he had obtained
from his creditors would expire in December then
following.

Tricou deposed he had made the above oﬁ'v:r,
that St. P& had consented, but the bargain failed,
because, out of 35 negroes which he wanted to
buy, Duplantier insisted on keeping five of the !
most valuable, such as the commander &c., subs.
tituting others of inferior value.

DurranTIER’s counsel contended he was en.
titled to interest, altho’ there was no special agree. R
ment : for having been obliged to borrow money for '
the discharge of the partnership debts, it would be
-unjust to deprive him of the interest, which he
claimed at the rate of 10 per cent. having paid that,
and a higher rate to money lenders. That in a
“case like this, no positive contract was necessary,
_because the partnership having been benefited by
) S
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East. District. the advances he had made, it was natural he
Suly 1813.

\~~_ should be indemnificd by his partner.

DurraNTIER

vs. . .
St. Pa’. As to the question, whether Duplantier should
Sr e 'be considered, as having taken the whole property
vs. on his own account, the counsel observed there
DurranTiER.

was no evidence of any contract of that kind.
Such a contract would be a contract of sale—
there cannot be a contract of sale, withouit a price
. fixed upon.

St. Pg’s counsel answered that interest can
only be claimed, where there s a positive agree-
ment, or where, from the acts of the parties it is
evident that it was the intention of the parties it
should be paid. Here it appears, from the accounts
between the parties, that interest was never

thought of.

Ass to the other question, they contended that
Duplantier was in possession as owner not as ad-
ministrator of the property : and must at all
events be considered as such, since the proposition
of Tricou. ,

TrEey introduced by consent of, or at least
without opposition from, the counsel of Duplantier,
a notarial instrument, executed by the parties, on"
the 8th. of June 1811, whereby it was agreed that
Duplantier should keep the plantation, slaves,
cattle, &c. of the partnership, for the sum of
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% 108,000. and should ccde to St. Pé. ten arpents Eaf;ubni-’gll‘;c.t-
in front at the rate of one thousund doilar.. *he ar- ey
pent, and cight of the slaves brought by St. Pg, Durranres
into the partnership, and three of thoac brought St Pz
by Duplantier, - for the price at which they had Sr. P
been charged to the partnership : the accounts of vs

the parties shall be scttled as soon as possible, Dornantizs,
and if St. P& falls in arrear, he shall pay Duplan-

tier, in the above lands and slaves, or in cash—if
Duplantier falls 1n arrear, he shall pay in his notes

at one and two years, with the same interest, whlc,h

St. P& is paying.

I. On this, we, the arbitrators are of opinion
that there exists no particle of evidence that it was
the intention of the parties, that interest should be
paid. On the contrary, the articles of partnership
and the account of advances, settled in 1808,
shew that Duplantier had no such pretentions.
We, therefore, think he is not entitled to any in-
terest, on the sums by him paid for the partner-
ship, nor on those advanced to St. Pé.

II. WE think that the instrument of the 8th. of
June 1811, is binding on the parties, and that
nothing said or done by them, since its date, could
alter it ; unless it was rescinded and the rescision
reduced to writing.

WE are of opinion that from the date of said
instrument, Duplantier wrongfully detained the
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&yﬂl:lynl'*gt{;ft- possession of the land ceded to St. P&, and of the
~~ three slaves, who were once his own.

Duruaxsizz  THE agreement must have its complete execu-.
sr pr. tion. Duplantier cannot enjoy the profits of the
: property, and enrich himself, at-the expence of
ST;,?" his former partner. Jure naturali equum est,
DurLastis®: perminem cum dltesius detrimento locupletiorem
Jieri. He ought, therefore, to allow interest, at five
per cent., on the value of the lund and of the three

slaves from the above date.

WE also think that the credit which Duplan-
tier is to have on his notes, of one aud two years,
to pay the balance due from him, ought to run
from the date of the agreement. Hud be not
claimed interest, the accounts could have been
settled without much difficulty. It is he, therefore,
who has delayed the settlement and St. Pé ought
not to suffer thereby.

DurrLaNTIER OWwes to the -partnership the
price of the plantation and slaves 8 108,000, from
which the amount of hisadvances % 59,110, 41,
being deducted, he remains debtox of 8 48,889,
59. to the partnership. .

OnE half of this sum, 824,444, 79, he owes
to St. Pé, on whom he has a private claim of
$ 6,043, 65, leaving the balance due by him to
that gentleman § 18,401, 14.

St. PE’ is to receive the ten arpents of land
for 8 10,000, the eleven negroes for 8 7,195, leav.
ing a balance of 8 1,206, 14.



OF THE STATE OF LOUISIANA, 141

CavcuraTinNG the interest, at 5 per cent, Bast District
Fuly 1813.
thereon and on the value of the plantation, and of \_~~u
the three slaves that were Duplantier’s formerly : Dvrravries

We adjudge that Duplantier shall deliver to st b,
St. P&, the ten acres of land and three slaves .. Pt
aforesaid, and St. Pé shall retain the eight slaves ve.
by him formerly put into partnership, and Du- DerranTizn.
plantier shall pay him $ 2,204, 33 viz. 8 1,540,
95 in cash and 8 663 37, in his note paydble on
the 8th. of June 1814.

Tue District Court, on this report made the
following decree.

T HE arbitrators were correct, in admitting asevi.
dence the contract between the parties of the 8th.
of June 1811, It is not a project, but an abso.
lute contract, and vests an unqualified right, in
the parties, to the property reciprocally conveyed ;
leaving all other matters in difference subject to
after liquidation. It properly forms the basis of
their award.

By the contract, it is stipulated that, if on a Ii.
quidation of the accounts, it turns out that St.
Pé is in arrear to Duplantier, he shall pay in the
lands and negroes ceded him, or in cash. But if
Duplantier should be indebted, he shall give his
notes payable in one and two years, with the
same interest, which St. P& himself pays. But
whether any, and what interest St. P¢ pays, is not
shewn : it being conventional.
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Ea:s;l-dynli;tlfsif‘* Tuze arbitrators have erred in allowing interest
v~ from the date of the contract of the 8th of June
Duruavtzer 1811, For by this contract, if Duplantier should
sr per.  be found indebted to St. P&, upon a liquidation
S par of the accounts, he was to give his notes, at one
ws. and two years, with the interest which St. Pé
DurLANTIER hays.  This evidently relates to the time of li-
quidating the accounts, and not to the date of the
contract, If Duplantier (as the arbitrators alledge)
has prevented an amicable adjustment of the ac-
counts, 1t was in the power of St. Pé, to com-
pel a liquidation, by resorting, as he has done toa
Court of justice, and he ought to recover interest,
only from the time of the judicial demand, and on
the amount, which may be finally liquidated and

adjusted by the Court. -

Tae arbitrators also erred in allowing interest
on the price of the ten acres of land, and the ne-
groes mentioned, in their award : because by the
contract St. P¢ had a right to enter'upon the land
and take possession of the negroes, ceded to him
by the contract; at least until the liquidation of
their accounts : and then, in case he should be
debtor, he had an option to pay in land, negrocs
or money. If Duplantier wrongfully kept him
out of possession, his remedy was an action for
damages, equivalent to the injury sustained.

TxE rate of interest assumed cannot be the
proper measure of damages for the wrongful de-
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tention of the property. .The arbitrators have gone Eﬂ;} o Diserict.
out of the submission in making this allowance. (_~~y
Tais beéing disallowed there remains a balance DurLaxTizn
in favour of St. Pé of 8 1,206, 14,to be paid st. Pe”
in two annudl instalments, with interest to run o Pg
from the judicial demand, which is adjudged and vs.

decreed to him with costs. DupLaNTIEs.
From this decree Duplantier appealed.

Duncan for the appellant. 'We have proved
that we have frequently taken money, at interest,
to pay the debts of the partnership, and that our
situation did not allow us to make advances other-
wise. 'We have paid for the greater part of the
Jand, composing the joint stock of the partnership ;
we have put on it a much larger number of slaves,
than we were bound to do.  These lands and ne-
groes have all produced great advantage to the
partnership. Without them, no crop could be
made. With what money have those lands and
negroes been paid for 2 'With that very money,
which we have borrowed at very high interest.
The.enormous payments we have been obliged
to make for the partnership, have been the cause of
the embarrassment in our private affairs—1It has
compelled us to stop our payments, and to ask a
respite from our creditors. How, in justice or
equity, can the defendant refuse to indemnity for
sacrifices, the advantage of which he has reaped ?



144

East. District.
uly 1813.

W~/

DPurLANTIER
8. -

Sz, Pe’.

Srt. Pe’
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WE cannot be considered, as having kept the
property of the partnership on our account. Our
articles of partnership provide that, at its dissolu-
tion, an appraisement of the partnership property
on hand shall be made, and any of the parties shall
be at liberty to take it as the appraised value. Has
such an appraisement been made ? It is in vain
that it is alledged that since June 1811, we have
been in possession of the joint property and that
we have agreed to keep it, for a certain price.
That price was never fixed, or agreed upon be-
tween us : then there was no sale of the defen-

- dant’s share. We are in possession of the joint pro-

perty, not as owner, but as administrator of it.

It is true, under the articles of partnership, the
defendant was to administer the common stock.
But he-had left the plantation and it was both our
interest and duty to take care of it : and the defen-
dant might, at any time, if he had seen fit, resume
the possession of it.

It is true, we declined the offer of Tricou.
His terms of payment did not suit us. The cre-
dit he required was too long. Will it be said
that we are, on that account, bound to keep the °
property he offered to purchase, on the same
terms. No : we hada right to have it sold for
cash.

Livingston for the appellee. No interest can
be allowed by the appellee. We see him putting
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into the partnership all the property he possesses. Ea;}’  District.
He is an industrious planter : his partner a rich \~~y
one, good only, as he says himself, for advice. Duprantizh
He is to be charged and he charges himself with = sz “Pe.
all the trouble, and management of a sugar planta. Sr. per

- tion, a saw mill and a guildive, where his partner  ws.
resides, and is to reside, at the distance of forty Dorxansset
leagues.

It is stipulated by the parties, that the pro-
ceeds of the crops shall be employed in discharg-
ing the debts they have contracted with May-
tonne and others, and in case they should not
be sufficient, each is to contribute with o/l his
means to effect the payments.

Waat is the meaning of this last clause ?
That the appellee shall pay part of their debts, in
any -other manner, than by the exercise of his
industry 2 Surely not : he had put every thing
he possessed into the partnership. Altho’ the ap-
pellant has used all his means, in the discharge of
the above debts, he cannot claim any interest :
because he has done no more than to perform one
of the conditions; on which the partnership was
formed.

Wrart are the principal advances of the appel-
lant 2 The price of Gravier and Mayronne’s lands
and of the negroes he has sent to the plantation.
Did he not urge the purchase from Gravier ? Did
he not, for several months and in several letters
solicit to conclude that purchase ? Did he not,

T
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in a certain degree, compel St. Pé toit? Did he
tell him, at the time, that if he should be obliged

DUPLANTIER to pay the price, he would charge him with the

S'r PE

St Pe’

interést 2 Had he manifested any intention of
this kind, the appellee, who had already exhausted

vs. _his resources, would never have consented to,
DurranTizr.

would never have made the bargain. “

As to the negroes, sent by the appellant to the
plantation, above the number he was bound to
furnish, the appellee was never consulted : and un-
til the accounts were exhibited nothing shews that
they had become the property of the partnership.

Cawnahe appellant demand any interest on the
value of these slaves 2 Was it in his power thus
to effect the total ruin of his partner ? Both these
questions must, or none of then can, be answered
in the affirmative.

BuT he is not satisfied with claiming interest
on the value of the slaves sent, above the number
he was bound to supply : he charges it also on
that of the latter, altho’ the appellee had time to
pay his half of their value, until the lands which
had been bought were paid for.

Tue money, borrowed from Alain and Hop-
kins does not appear to have been employed for

the use of the partnership.

It is contended the appellant ought to be al-

.
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lowed interest, because his advances have deranged Ea;}z" lynlissi‘;‘:"
his affairs. Let us on this examine Pitot’s depo- (_~~
sition. DuPLANTIER
DuprLanTier was shortly after the partnership St. P’
began to furnish 1. 815,000 in cash 2. twenty o Plz.’
negroes, 3: all his means to discharge the debts, vs.
contracted for the purchase of the lands of Gravier PUPsA¥ Y=
and Mayronne. He makes two very large pur-
chases, on his own account : one of 8 107,000,
the other of 8 15,000. On the first, he paid down
8 23,000. Those occasioned his difficulties, his
embarrassment.
AN account was settled and signed by the par.
ties, and altho’ the appellant’s advance amount to
upwards of 8 50,000, nothing is said about inte-
rest. On the items of this account, surely none
can be claimed.
As to the other sums due to the appellant, is
there any posterior agreement that ever autho-
rised him to demand interest. If he altered his
mind, after the settlement, and intended to make
a charge for interest, ought it not to have appriz-
ed his partner of it ?

THE appellant 1s in possession of the partner-
ship plantation, as owner, not as administrator—
at least, since the proposition made by Tricou.
He informed Boutté he had taken the plantation,
on his own account. He afterwards agreed to take
itat 8 105 6r 108,000. Previous to, and ever
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since that time he has been in constant and exclue
sive possession.

IT is said he cannot have acquired the pro-
perty of the appellee’s share, without a contract of
sale : and this contract cannot exist without a
fixed price.

ATt the dissolution of a partnership the first
thing, which is to be done is the division of the
joint property, if possible : but may not one of

- the partners take any specific object, by' aban-

doning another, or paying the value in cash or
debts, and will he not then be in by partition.
ApwMmritTivG that this was a contract of sale,
which could not be completed, until the price was
fixed : we have seen, any of the partners could
take the whole common property, at an esti-
mated price. Now can the deposition of Boutté
leave any doubt that the appellant had availed
himself of this faculty ? And in the contract of
sale does it not suffice that' the price should be
susceptible of being reduced to a certainty 2 Id
certum est, quod certum reddi potest.
ApmiTTinG that he is not bound to keep the
property at the price at which it shall be valued,
can he dispense himself from indemnifying us
from the injury sustaincd by his preventing the
acceptance of the favorable terms offered by Tri-
cou? He says the terms of payment were too
distant : but Tricou depeses that the bargain did
not fail on that account, but because the appellant
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wanted to retain five of the most valuable slaves Eﬂ;;g’;i*g“-
for himself. W %

DuvrLANTIER
Duncan, inreply. Interest is at all events due g, "pp.

on the monies paid to Gravier and Mavronne.

. . 5]
The sums due to these gentlemen were the prices  >%; F*

o8-
of two tracts of land respectively purchased from DveLaxTI=R.

them : the rature of these debts, the things sold
produting truits, rendered interest exigible, from
the day of the sule, till that of perfuct payment.
The appellant having satisfied the vendors, has
been ipso facto. subrogated to the rights of the
creditors. What he has to claim from the appellee
is still in his hands the price of his debtor’s part
of the land, a debt which, ex nature rei and
without any stipulation, carries interest.  The ap-
pellant, being subrogated to the rights of the ven-
dors, must exercise these rights entire; as they
could claim interest, so can he. Sece Domat on
this subject.

Finarry, the respective rights and preten-
tions of the parties were submitted to referces,
who after hearing the parties have reported that in-
terest is due to Duplantier. Referees are special
Judges, appointed under an act of the Legislature,
to settle long, intricate accounts, as were those of
the parties to this suit; when, therefore, they
have pronounced, the accounts must be consi-
dered as settled, unless some gross misconduct
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Eﬂ; uly“;g‘gc' on thelr part should induce the Court to set their
v~ report aside, and refer the accounts to others. The
purrantier Court, therefore, erred in disallowing the interest.
S'r?’f"a’. ) .
By the Court. * This is an appeal, from the

St. P2 first judicial District. Cross actions had been
Durcaxtizr. instituted in the Superior Court of the late terri-
tory, which were afterwards consolidated and re-
ferred to arbitrators. A report was made, but it
does not appear, that it was confirmed. Every-
thing that has been said, on the subject of the
award had no application and 1 Is unnecessary to be
noticed by the Court.

W e will not enter into a full statement of the
case, as it sufficiently appears on the face of the
record. A brief one of the principal facts will
enable us to understand the points in dispute.

Onx the 22d. of December, 1805, the appellant
and appellee entered into articles of partnership
for the purpose of establishing a sugar plantation
near this city. St. P& put into stock a tract of
land of ten acres in front, a saw mill and negroes,
amounting in all to the value of $ 21,900. Se-
veral slaves and money to a considerable amount
were brought into the partnership by Duplantier.
It was agreed that more land, adjoining the tract
already mentioned, should be purchased and it
was stipulated, that the proceeds of the 'crops

\ ———
* Derpiony, J. did not join in this opinion, having been of
counsel in the cause.
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should be employed in discharging the engagesia;*;@ District.
ment: of the parties with Mayronne and others: g~
and in case, they should not be sufficient, each Dmunn
of them should contribute all his means to effect sz Pe.
the payments.  St. Pé was charged with the su- |
T, PE
‘permtendence of the plantation, and it was farther os.
agreed that the partnership should continue for P°P*A¥™*5"
five years : at the expiration of which period, if
the parties should not agree on the division of
the common property, an estimate of it should
be made, and either party who chose, should
take it and be accountable to the other for one
half of the amount of the valuation.
- Ox the 8th. of June 1811, an agreement was
signed in the presence of three witnesses. By
that instrument, it 1s covenanted that Duplantier
should keep the plantation, and every thing apper-
taining to the establishment, at the price of
$ 108,000. He transfers to St. P& ten acres of
land and seven slaves, in compensation of the part
supposed to be due him, at the dissolution of the
partnership. It was further agreed that the ac-
counts of the parties should then be settled, as
soon at possible, and if Duplantier should be in-
debted to St. Pé&, he should pay the amount m
his-notes at one and two vears with the same in-
terest which St. Pé should pay.

It is contended that this was a mere project
of an agreement—that it was not solemnly en-
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x«;:: !‘yﬁf;tlr;ft-tered ifl.to_by tlfe partics, and if it was, that it has
A been shice rescinded.

Duruawtrer T HiIs is inferred 1. from the conduct of St. Pé,
sx pw.. on the offer to Tricou and 2. on the circumstance
e per that the agreement is not relied on by the appel-

s lee, in his petition to the Superior Court.

DuPbANTIER.

It certainly appears that St. Pé was willing
that a sale should be made to Tricou. No final
settlement had taken place of the accounts of the
parties. Duplantier had possession of every thing
and seemed little disposed to come to any arran-’
gement. Besides, the offer made by Tricou in-
cluded the ten acres which Duplantier had con-
tracted to cede to St. P&, which together withr

4 the negroes were in compensation of what might
appear to be due : it was essential then that he
~should be consulfed and that his consent should
be obtained to the sale.

UnpEer these circumstances, it is not extraor-
dinary, that St. P& should have supposed that,

. if an advantageous sale could be made to Tricou,
-a speedier settlement might be brought about.

No arrangement having taken place with Tricou,

the parties were in statu quo before the proposal.

As to the other objection, nothing can be in-
ferred from it advantageous to the appellant. The
agreement is distinctly stated, in the petition and
altho’ the appellee claim more that he was entitled
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East. District,
to, the Court can see no reason for setting aside ety 1813

the contract. . ]

WE are clearly of opmlon, that the Judge be- Durrariza
low was correct in pronouncing that the contract St. Pr.
vested a right in the parties to the property re- o Pe
ciprocally conveyed, leaving all matters in dif- vs.
ference, as to their accounts, subject to dfter liqui. PP¥*4¥7 =%
dation.

As to the question of interest, the Court is
also of opinion that the Judge below was correct.
There is certainly nothing said in the contract on
this subject. It does not appear that it was the
intention of the parties, that interest- should be
paid.  St. P& had put in his all, and on him de.
volved the whole burthen of managing the plan-
tation. If the crops should not be sufficient to
pay off the engagements of the partnership, all the
means of the parties were pledged. St. P&’s means
were ‘exhausted, and it then became Duplan-
tier’s duty to use his, without any expectation of
interest, but only to participate in the profits,
which might arise from the use of these means.

Bur, it is said, he was compelled to borrow
considerable sums of money, at an enormous in-
terest. It does not appear that he was compelled
to do so, for the purpose of carrying on the plan-
tation. It is presumed that had he applied his funds
solely to the sugar establishment, great profits

A%
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would have been made ; but, we have it in evi-
dence that he was engaged in other extensive spe-
culations. These speculations were in all probabi-
lity, the real cause of his being compelled to resort
to the tribe of usurers : but for this his partner
ought not to suffer. We are of opinion that the
Court below was right in not making any allow-
ance of interest, but what may have been includ-
ed, in the account settled by the parties, making
a balance in favour of Duplantier of 8 59,110.

Bur it is said, that at all events, interest must
be allowed on the sums paid to Mayronne and
Gravier—that Duplantier is subrogated to their
rights and to this point is offered the ‘authority
of Domat.

To this, it is sufficient to answer that Duplan-
tier was intimately acquainted with the situation
of St. Pé: he knew exactly the extent of his
means. The plantation of Mayronne is mention-
ed in the articles of co-partnership, and was in
the contemplation of both parties : means of
paying for it are pointed out. If the crops should
not be sufficient, both parties were to come
on with their funds :-but, is it stipulated that
he who advances, shall receive any interest” from
the other ? Was it ever imagined by either?
Certainly not.

Bur, interest must be paid, is it said, for
Gravier’s. mortgage. Who urged St. Pé to make
this purchase? Duplantier. Letter follows let-
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ter, pressing him to close with Gravier. He writes Ea;‘; 5 District
“ my means are abundant, if fortune fails to per- (o~ ~y
¢ secute me. Gravier’s plantation must not escape DurranTien
“ you. ” Can we, for an instant, believe that it St P’
was ever contemplated that St. Pé was to pay S pe’
interest ? Upon this point, the Court have no = .
doubt. Thedoctrine of subrogation has nothing PUrravTses.
to do with the case, and we are clearly of opinion
that no interest is due.

It is said the judgment of the Court below is
erroneous, because 1t has not decreed a con-
veyance of the land and negroes.

On this point, it is the opinion of this Court,
that the agreement, of the 11th. of June, amounts
to a partition of the estate. It was, before that
period, holden jointly by the parties. The estate
is severed by that act and each party holds his
separate share, as partitioned by it.

Wk are of. opinion, that the District Court
was right, in decreeing that whatever balance
should remain in favour of St. Pé, after being put
in possession of the land and negroes, should be
paid in two yearly instalment$; to run from the
date of the judicial demand.

It is ordered and decreed (errors appearing in
the calculation) that this case be remanded to the
District Court, with instructions to proceed to-



156

CASES IN THE SUPREME COURT

East. District. trial, for the: purpose of ascertaining the amount

Fuly 1813.

.~~~ according to the principles, established by this

KxicHT

s,

SMiTH.

Court,
gy, 31 PiSemea

KNIGHT vs. SMITH.

e Rtaty T petitioner stated that John A. Smith, the

will, with

own hand.

his defendant, had proven, and obtained letters testa-

mentary on, an instrument purporting to be the
last will of her deceased husband : whereupon, al-
ledging the said instrument to be no will, being
destitute of the formalities required by law, she
prayed, that it might be set aside, and declared
null and void. There was a verdict and judg-
ment for the will, in the Parish Court of New-

. Orleans and an appeal was taken to the Superior
Court of the late territory, and the record was re-
moved, on the change of government, to the
Court of the first District.

TrE cause was there submitted to a Jury and-
at the trial, Narcissus Broutin, the notary before
whom the will was executed, after producing the
original, deposed that notes were first taken of the
‘principal items of the will, by his clerk and in
his presence : the notary not understanding the
English language sufficiently well to write the
will correctly, tho’ sufficiently well to compre-
hend what was dictated. The notes, so taken,
were extended on the notary’s book, while he was



OF THE STATE OF LOUISIANA. ~

157

absent in an adjoiniiy room, and the will was East. District.

Fuly 1813.

afterwards read by the notary to the testator, In \_~~U

the presence of three witnesses. The testator
was then asked by the notary, in the presence of
the witnesses, whether what had been read to him
was his last will and testament and answered in
the affirmative, and signed the same, in presence

of the notary and the witnesses, who all signéd, :

in presence of the testator, except one of the
witnesses, who was then absent. '

WHEREUPON, the counsel for the plaintiff re-
quired the Court, to charge the Jury and give its
opinion that the will was null and void :

1. BEcavuse it had not been dictated to the
notary, but to his clerk,

2. BEcavusk it was not written by the notary,
but by his clerk,

3. BEcavuse it was first taken in notes, on a
loose sheet, and afterwards extended on the no-
tary’s book,

4. Because 1t was not written in the very
words, in which it was dictated,

5. BEcavuse one of the witnesses was not
present at the time the will was dictated or written,

6. BEc avusE another, a fourth witness was not
present, when the will was read and did not sub-
scribe, till one year after.

Taz Court, however, charged the Jury in fa-

KniouT
T8,
SMITH.
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l‘;"; lynli;f;fﬂ vour of the will and expressed the opinion that it
i~ Was legally made, and the plaintiffi’s counsel took
Emicar 2 bill of exceptions thereto.
S;::rn. ’ , I
TrERE was a verdict and judgment accord-

-ingly, and an appeal was obtained to this Court.

Tz record being brought up, Hennen, for the
appelice, moved to dismiss the appeal, on the
ground that it did not appear from any part of
the proceedings, that the matter in dispute exceed-
ed the sum of three hundred dollars. '

Morel, for the appellant, moved for leave to file
the appellant’s affidavit, in order to supply the de-
ficiency in the record.

Tuis being allowed and done, the appellee took
nothing by his motion.

Morel, for the plaintiff. Al the solemnities,
sequired by law, in the execution of testaments,
are matters of strict law : and, the absence of any

. of them renders the instrument absolutely vaid.
1. Febrero de escr. 33. Recopilacian 1. 2. tit.
4. L 5. 1. Domat 333 n°. 22, Code Civil 233,
art. 108. 'This principle has lately been recog-
nized by this Court, Pizerot & o, vs. Meuillon’s
heirs, ante 114, In the execution. of this will
most the legal formalities have been omitted.
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Tre will has neither been dictated to, nor Ea;‘;d;’l'l;ﬁc‘-
written by, the notary. Our statute requires that (_~~y
the will should be written by the notary as it is KN;éBT
dictated by the testator, Code Civil 228, art. SxuITH.
92, that is to say, written word for word, from
the very lips of the testator. Now it appears that
the testator dictated to the clerk, that the notary
having quitted the room, the notes which the
clerk had so taken, were by him extended on the
notary’s book—so that, independently of the dis-
regard of the formalities required by the law,
which imperiously requires that the notary him-
self should write, instead of that paper, on which
the words dropping from the mouth of the testa.
tor were received, and which, might be called
his will, if it had been written by the notary, we
have another instrument, extended, as we are told,

by the clerk, out of the presence of the notary.

OnE of the witnesses was not present, at the
time the will was dictated by the testator, and
another was absent, when 1t was read to and
subscribed by the testator. All the witnesses ought
to see and hear the testator, 1 Febrero de escr. 18
n°. 6. Code Civil 92. According to the decla-
ration of the notary, witnesses appear to have at-
tended at the reading of the will to, at the signa.
ture of it by, the testator. The law, we have
seen, requires they should be present, when he
dictates his intentions. A will is void, tho’ ap- -
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proved and signed by the testator, if it was ob-
tained by suggestion, importunities, threats or be-
semng the testator. Persons in extremis may
yield to those around them and be induced to
gratify them. As a protection to their weakness
and infirmity, the law denies its sanction to any
instrument purporting to be a last will and testa-
ment, received by a notary public, ‘unless he
causes himself to be attended by witnesses at the
tinie the testator imparts his intentions to him.
1t does not suffice that they should attend, at the
signature of the will, (this is required to identify
the paper) they must see and hear the testator
speak and subscribe his will.

In the present case, even the identify of the
paper, is not proved by the legal number of wit-
nesses : one of them appears to have been out of
the way, when the will was executed.

Lastry, this will must be set aside, be-
cause it clearly appears, from the very declara-
tion of the notary, that it contains more than was
dictated, by the testator. First, the clerk takes
down, from the mouth of the testator, notes of the
fm’ncipal items of the will : afterwards these notes
are extended, and a will is made out, composed,
not doubt, of these and of such items as were, in
the judgment of the clerk, less important, not prin-

" cipal, but secondary. 'The whole of the will does,

not appear to have been dictated by the testator.
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Tue opinion, given by the District Judge, that East. Distriet.

the . will was executed with all the formalities
which the law requires, was, therefor, incorrect,
and this Court is bound to reverse his judgment.

Hennen, for the defendant. The will was die-
tated to, and written by, the notary, in as ample
and substantial manner, as the law requires.

THE testator dictated his intentions, the notary
and clerk being in his, presence and hearing. The
notary, attending to hear the will dictated, cause
and see it written, in the language of the code as
the testator dictated it, and afterwards ascertained,
that this was correctly done, by reading it over to
him, in presence of the witnesses, who heard him,
declare the instrument his last will and testament.

Tre notary’s province in all this is purely mi-
nisterial. He is the mere instrument, by whose
aid the will is effected. He is to be absolutely
passive. He is to exercise no judgment, none
even in the choice of the expressions. He is to
write as the testator dictates, the particles as here
denotes not the ¢ime but the manner. Now, there is
not a clearer principle than gui facit per alium, fa-
cit per se. He who acts by another, acts him-
self. Inevery case, whatever; when a person,
is to do a mere ministerial act, as to write or seal
an instrument, he may cause it to be done by ano.
ther, his fingers need not hold the pen, his hand
needs not turn the skrew.,

X
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Tk difference between the nuncupative will by
private act, and that by g public one, consists in
the receiving, and authenticating of the will : this
is a special trust, which must be personally exe.
cuted. Like the taking of a deposition, which the
Judge must hlmself cause to be sworn to and cer-
tify, tho’ it may have been written, by his clerk.

TuE material items viz. the disposing clauses

“were taken from the lips of the testator ; afterwards

those of style, the averment of his sanity, of his
belief in a future state and the like, were added.

By the Court. This isa case, in which the
Court has to pronounce on the validity of a will,
which is said to be defective, in some of the for-
malities prescribed by law. Cases of this nature
are always of importance, as they do not merely
affect the interest of the parties to the suit, but
are of general concern.

THE very ancient practice “of bequeathmg by
will has been sanctioned by positive laws, in ci.
vilized countries : but, in order to prevent im-
position and abuses, strict rules have been laid
down, minutely and carefully defining the manner
in which this right of bequeathing is to be exer-
cised. At the same time, so anxious were Le-
gislators to secure to individuals all possible means
of disposing of their estate, in prospect of death,
that they have established a variety of forms, pro-

. viding for all contingencies among which the tes.
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. . : Jer East. District.”
tator may select that which is for him of easier Sl 1813

. performance. o~~~
In this country we may choose among these Kxiour

sorts of testaments. For those who can write, swerm,
the olographic testament is commodious, safe, '
and unexpensive. For those who wish their wiil
to remain secret until after their death, the mystic
or sealed testament is provided. Those who
cannot write or are unwilling to trust to their own
capacity to make a testament, may resort to the
nuncupative will : this latter sort is again divided
into two.: the nuncupative testament by public
act, and the nuncupative testament under private
signature. So that there is hardly any situation
in life, where a person cannot make his last will
according to one or other of the established forms.

Bur, if on the one hand, the law is on this
subject abundantly provident, on the other, it
requires a rigid observance of its rules : whatever
may be the mode resorted to, that must be strict-
ly complied with. For a testament being the so-
lemn declaration of- the testator’s will, according
to positive law, every formality required by law
for the enacting of it, may be considered as a con-
dition, without which the instrument is not com-
plete. It is, therefore, on the compliance of these
formalities alone, that the law is willing to recog-
nize the testament as legal, and to suffer the estu-
blished order of succession to yield to the will of
the testator.
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LET us see whether, in this case, the requisite

U~ formalities have been observed. There are se-

KNiGHT
s,

SMITH.

veral objections to the validity of this will among
which the most material appear to be 1. that the
will was not written by the notary himself but by
his clerk. 2. That one of the persons mentioned
in the body of the instrument, as a witness to the
will, was ndt present at the making of it.

I. Wits respect to the first,. it bas been con.
tended by the appellee that what is written by the
clerk of a notary ought to be considered as writ-
ten by the notary himself : that the law which re-
quires the notary to write the will, cannot mean
that he is himself to hold the pen : that, according
to universal custom, notaries employ clerks to
write for them, and that what is thus written by
these, under their order and inspection, is sup-
posed to be written by themselves.

HowevEer it may be, with respect to notarial
acts in general, it certainly appears that something
more than the usual attention of the notary is
required in cases of testaments. If it be true that
he may, on other occasions, employ the hand of
his clerk to write for him, the law relative to the
receiving of wills is and must have intended to
be an express exception to that custom. If such
had not been the object of the law there was no
necessity of recommending to the notary to write
the will. For, notarial acts, being those that are
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made b(.éforfe a notary, reduced to writing by, or !a.,';: 5 D;ig;';_c'-‘
under his direction and rendered authentic by his o~~~y
signature, nothing more was necessary to render Kwicur
the nuncupative will a public notarial act than to s,::i-:‘.
provide that it should be reccived by the notary.
Why then this further condition that it should be
written by him.
It is said that the words of a law are gene.
rally to be understood in their most known and
usual signification, and that, according to this max.
im when the law says that the notary shall write,
it odght to be understood that he shall either
write himself, or employ his clerk to write for
him, as the custom prevails. But we think that
this mode of interpretation would go farther and
muake this part of the law an utter nullity because
it would leave the nuncupative will by public act,
on the very same situation, in which it would
have been without any such recommendation. If
so dangerous a system of interpretation shoyld ob-
tain, few laws indeed would be able to resist its
attacks. But the Court is not disposed to take
such liberties with laws that are clear and signifi.
¢ant, and is impressed with due respect for a max-
im more applicable to this case than the other,
viz. ¢ That when alaw is clear and free from
ambiguity, the letter of it is not to be disre-
garded under pretext of pursuing its spirit.”” The
law which makes it the duty of the notary to
write the will is not only, clear in its expressions,
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it is also clear in its object. The Legislature  has

VW been unwilling to trust any body else but the’

KNIGHT
8.
SHiTH,

notary, with the sacred function of writing a
will4a function which in unfuithful or negligent
hands may be liable to abuse of the most seriots
and most dangerous nature. But, be thatas it
may, the law is such and must be obeyed. Should
this be attended to with inconveniencies, the
Court could not remedy it. It is, however, satis-
factory to reflect that when no notary can be had,
capable of writing, in the language of the testator,
the will may be made before witnesses alone, so
that no possible mischief can result from the strict
observance of the law.

II. TxE other material objection to the vali-
dity of the will is that P. S. Godefroy, one of the
persons mentioned in the body of the instru.
ment, as a witness, was not present when the will
was dictated, nor when it was read.

Tuis is certainly another serious imperfection
of this will. For, altho’, it seems that another

" witness was afterwards called in to supply the

place of the absent one, it does not appear that
this witness was at all present, at the dictating of
the will, no does even the oral testimony, ad-
mitted to prove that he was -present at the read-
ing of it, agree with the letter of the instrument,
which says that the will was read ¢ in the pre-
sence of the above witnesses >’ that is to say Go.

i
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defroy, Leroux and Magnol. | Yet, according to Ea;’;ly‘ii;gifﬁ
the rules laid down in our code, which agrees in (_~u.
this respect with the Spanish law, the witnesses Kytexs,
must be present, both at the receiving and at the  Swrrn.
reading of the will. Theéy must, says Febrero. =~ =
“ all at onc and the same time hear the words

“ from the mouth of the testator. He is to de-

. * clare his will before them verbally, clearly and

“ distinctly.  Therefore, when two witnesses

only have been present at the dictating of a will,

when three were necessary, and when a third has

_ been called in after the will was written, it cannot

be said that the requisites of the law have been

complied with. Neither can it be reconciled with

the strictness of form required for the validity

of testaments that one of the witnesses, named in

the instrument as present, should have been ab.

sent, and another witness not at all mentioned

should have been called to supply his place.

THE other objections raised against this will,
tho’ not without some weight, are not deemed of
sufficient importance to be adverted to. But, we
are of opinion, that a nuncupative will, by public
act, must be in the hand writing of the notary
himself, and that it must be dictated by the no-
tary to the testator, in presence of the witnesses.
Consequently, altho’ there appears nothing in this
case, but what is perfectly fair; the Court is
bound to say, that his will is not. valid in law.
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It is therefore ordered, adjudged and decreed
that the judgment of the District Court be re-

Synores or versed and that a mandemus issue to the Judge

BrrMUDEL
vz
Inaxzz.

If 1and, be
decreed to be

of the Court of probates, directing him to cancet
and annul the letters testamentary granted on the

-will of John Browen, it being the opinion of the

Court, that the said willis void. And it is fur-
ther ordered that the costs be paid out of the'
estate of said Browen.

SYNDICS OF BERMUDEZ vs. IBANEZ.

THaE petition stated that the plaintiffs’ insolvent

conveved, onWas seized of a lot of nine acres of land, on the

psvment of a
sum, no Trent
is clue till it be

paid.

canal Carondelet, in the occupation of the defen.
dant, that the defendant refuses to pay any rent,
or surrender the lot, to the plamtiffs—the defendant
pleaded the general issue, and there was judg.
ment for him. The plaintiffs appealed.

Twe statement of facts sets forth that the
defendant had been in possession of the premises
from the time of rendering the judgment, in a late
territorial suit, on the ninth of June 1812, until
the judgment rendered in this Court on the eighth
day of May last, ante 2, 17, and the records of
these judgments are annexed. Two witnesses de-
posed that the premises would rent for forty dol-
kars per month.
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By the Court. This suit is brought to reco-
ver rent for a certain lot of ground, on the Ca-
nal Carondelet, which the appellants state, in their
petition to be unjustly withholden from them,
by the appellee, and they claim a compensation
for the use and occupation of said lot.

Taurs property has been a subject of contegta.
tion, between the parties, in two actions already
decided, one in the Superior Court of the late
territory, in which a decree was made, that Ibanez,
who possessed the premises, under a conveyance
from Bermudez, should be bound to reconvey,
“on being paid a certain sum of money, found to
be due to him from Bermudez, by the award of
referees, and on failure of such payment the pro-
perty was ordered to be sold, on conditions ex-
pressei] in said decree : and it is from the date of
this judgment, that the appellants claim damages
for the detention of the property.

Tuis Court is of opinion that Bermudez had
o right to possess the lot, under the decree of
the Court, except on complying with its order,
on his part, which he has failed to do. The ap.-
pellee has not yet received the money directed to
be paid-to him by the decree. The syndics can
have no greater claim, than the person they re.
present : and, if Bermudez had no well founded
pretentions to damages against the appellce, t/zey
can have none.

Y
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Bast. District.  J is, therefore, ordered that the judgment of

uly 1813. 7 .
&N the District Court be afirmed with costs.

SyNpics oF
ERMUDEL 3 - 2
s, .
Isanez At the close of this term, Harx, J. resigned

his seat in this Court ; having been appointed Dis-
trict Judge of the United, States for the Louisiana

~ ~

District. . .y . .
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WESTERN DISTRICT. AUGUST TERM, 1813,

D

AGNES vs. JUDICE,

I. Baldwin moved for a rule to the Judge of vnga?’;g?;t
the District Court of the fifth District, to shew o~y
cause why a mandamus should not issue, com- Acxss
manding him - to allow an appeal, from a decision Jusic.
of said Court, removing this cause to the second .

No appegl

District to be tried there. lies from an ope
der, for the
removal of &

Tr1s application arose from a decision made, ¢3¢
under the second section of the act supplementary
to the act to organise the Supreme Court of the State
of Louisiana, and to establish Courts of inferior
jurisdiction therein, which provides ¢ that when
¢ the Judge of any District Court shall have been
¢ .consulted, or employed as counsel, before his
« appointment, to such office, in any suit,
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West. District. ¢ hrought before him, it shall be lawful for either

August 1813.
\V o'e

AGNES
s,
Jupice.

¢ party, to cause such suit to be transferred, be.
¢ fore the neighbouring District Court : provided,
¢ however, that the party wishing the exchange
¢ shall claim such change in lus petition, or
 answer (as the case may be ) and, in suits that
‘ may have been brought previous to the appoint-
 ment of the Judge, shall be claimed at the return
¢ term, which shall be immediately transferred to
¢ the most convenient neighbouring District, by
« the clerk of the Court, and the expences, at-
“ tgnding such transfer, shall be paid by the party
¢ claiming the same.”

-~

Tre Judge, having been employed, as counsel
for the defendant, an application was made by
the plaintiff, to remove the cause to the next
District for trial—after hearing the testimony
taken, as to the most eligible District to send the
cause to, the Court decided, that if should be
transferred to the second District.  From this de.
cision the plaintiff prayed an appeal, alledging
that the second was not the most corvenient

neighbouring District. The appeal was refused.

Baldwin in support of the rule.

Ir appears, from the evidence taken in the
Court below, in deciding on this order of remo-
val, that the fifth District is more convenient
than the second as to distance, the roads better,
and the facilities of attendance by the parties much
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greater in the former, than the latter distriqt—- Vz;:?‘;gg"
these facts were incontestibly proved, not only \_~~u
by the evidence taken and filed with the petition, Aoxes
praying for the rule, but by a copy of a record juoice
also annexed o it—by which it would appear that
several other causes, situated as this was in the
Parish of St. Landry, were transferred to the fifth
District and Parish of Rapides. The necessity
and justice of this Court’s interference is, there-
fore, obvious, and all that is necessary to shew to
sustain the application made, 1s

1. TuarT the decision is such a one as an ap-
peal lies from :

2. TraT a mandamus is the proper remedy.

1. TrE 11th. section of the act to organise the
Supreme Court of the State of Louisiana, pro-
vides ““that the final decisions and judgments, in
civil actions, in any of the said District Courts,
where the matter in dispute exceeds 8 300, may
be examined, and reversed or affirmed in the Su-
preme Court. ” This clause provides for and gives
an appeal from all decisions that are fina/, as to
the Court where they are rendered, as well as
to all those judgments that are final, as respects
the cause which is the subject of examination.
To construe it otherwise, would be to invest the
Inferior Court with a power to nonsuit a plaintiff
ad infinitum, from which decision no appeal could
be had, as the judgment of nonsuit would not

\
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West. District. he final in the cause. This judgment however

August 1813.

v~y Was completely finalin the Court of St. Landry—

AGNES
©s.
Juozce.

it put a termination to it there, which is sufficient
to bring it, within the words of the act : but
independently of this ground, the removal of this
cause to an improper District, was in itself an
act of dismissal, from which an appeal well lies.
A party is not obliged to follow his cause to any
other tribunal, but that which by the law he 1is
compelled to do, to wit—the most convenient
neighbouring District ; and a decision, which
transfers it to any other tribunal, is as much a
dismissal of the suit, asa decree of the Court, ex-
pressly deciding so, would be. Were it otherwise
it would be in the power of a Judge of an Inferior
Court, as soon as a cause was commenced before
him, to transfer it to the most extreme part of
State, where the party could not follow it, except

‘at an expense more ruinous to his interests, than

his total failure in the pursuit of his demand.
Turs cause commenced in the western Dis-
trict, and, by the constitution and the law orga-
nising the Supreme Court, all causes commenc-
ed there should be decided in the appellate Court,
sitting for the District in which they originated :
the order of removal transfers this cause to be

tried in the eastern District : and from the deci-

sion given, an appeal must be taken to the su-
preme appellate tribunal sitting for that section
of the State. So that the cause is not only dis-
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missed from the Court to which it belongs ; but West District.

. . August 1813.
transferred from its natural and 'proper appellate (o~~~
jurisdiction. ' Acxes

! - vs.
Jupice.

II. Ir the Court, adopting this reasoning, should
think, that an appeal will lie from a decision,
amounting to a dismissal of the cause, it will be
easy to shew that a mandamus is the proper remedy
to compel the Judge below to accord it—this
writ, according to the practice in England and in
the United States, is always that used to compel
Inferior Courts to do any act, the nonperformance
of which, creates an injury to the party claiming
the benefit of it.  See Bacor’s abridgment, vol.
4. (American edition) 497, it is there defined
¢ the established remedy, and every day made use
“ of to oblige Inferior Courts and magistrates to
 do that justice, which they are in duty and by
“ virtue of their office obliged to do.” If this
then is a case, in which the Judge should have
granted an appeal, his duty in according it was
purely ministerial, and his failure to perform that
duty, justifies this application, and demands the
interference of this Court. He had in fact no
more right, on the ground of judicial discretion,
to refuse this appeal, than he would to reject a
similar application on a judgment, rendered in his
Court, for the sum of 8 2,000, on the pretext
that the law had made his judgment final to that
amount. I all cases where the act of the Le-
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gislature gives an appeal, the duty of the Infe.
rior Court in according it is purely ministerial.
The judgment rendered here, it has already been
shown is one, on which the party had right to
obtain the re-examination of the Supreme Court,
and the Judge having failed to accord the means
for that re-examination the proper remedy is the
writ now applied. 2 Henning %9 Mumford, 132
137 : 2 Johnson, 371 : 7 ibid. 549. It is therefore
hoped that the rule may issue.

A. Porter against the rule.

It is unnecessary to say any thing, as to the evi-
dence taken to shew the impropriety of the ori-
ginal order of removal. That will come properly
before the Court, if the appeal should be granted,
and an examination of the merits gone into. At
this stage of the proceedings, the only question is
whether the rule to shew cause ought to issue or
not. That it ought not, is endeavoured to be
shewn, on the following grounds.

1. Tuis Court has no power to direct a man-
damus, the issuing of such a writ being an exer-
cice of original, not appellate jurisdiction.

2. A mandamus never issues to compel an In-
ferior Court to pronounce a judicial decision, con.-
trary to the-opinion of the Court to whom it is
addressed.

3. THEe decision given here was not a final
judgment, and by law no appeal lay from it.
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I. Tue second section of the fourth article of
the constitution of this State, creating the Supreme
Court, has provided that it shall have -appellate
Jjurisdiction only.

Ir the granting of this application brings with it
the exercise of original, not appellate, jurisdiction,
it must of course be rejected.

AprrELLATE Judicial jurisdiction means, ne-
cessarily, the revision of causes commenced be.
fore some other tribunal and decided there. The
re-examination of some matter, originating before
some Inferior Court, on which judgment has been
pronounced and brought to the highest Court for
the discovery and correction of error. It may be
safely laid down, as an axiom, that there can be no

177
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appellate jurisdiction exercised, if the cause has

not been commenced, proceedings had on it, and
. judgment rendered in an Inferior Court—Har-
ding’s 509.

Tue proceedings here will want, however, all
those features, which mark and distinguish ap-
pellate, from original jurisdiction, they will be
seen in truth to belong altogether to the latter.

So far from this being a revision, or re.exa-
mination, of a judgment, given in an Inferior
Court, the proceedings will commence here. The
rule to shew cause, why a mandamus should not
be awarded, issues from this Court in the first
instance. The party, on whom it is served, may
come in and traverse it if he pleases. 4 Bacon. A.

VA
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Ed. 496 . 520, 3 Blackstone 110. Should issue
be joined, the facts must be ascertained by a trial,
as in a common case in the Inferior Court, by e

’v:’;‘cz, Jjury or the Court, and on the allegations heard in

this Court, for the first time, judgment must
be pronounced. It is dificult to conceive what
feature of original jurisdiction will be wanting
here, or where any resemblance is traced in it to
the exercise of appellate.

In the Supreme Court of Kentucky, this ques-
tion has been decided—under a clause in their
constitution containing a similar expression to that
which is to be found in our own—that tribunal
has determined that the issuing of the writ of
mandamus in any case, was an exercise of ori-
ginal, not appellate jurisdiction, and that such
jurisdiction, being denied them by the consti.
tution, they could not award one under any cjr-
cumstance.

II. A mandamus never issues to compel a
Judge of an Inferior Court to give a judgment,
contrary to his opinion—this writ, when directed
to inferior tribunals, will be always found to have
issued under the idea of some default; as where a
ministerial officer will not do his duty, or the-
Court refuses to pronounce judgment. 1 Wilson
281, 2 Lspinasse 668. But neverto direct that
Court what judgment to give—in this case, the
Judge has decided that in his’ opinion no appea}
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should be granted : and this Court has no authomty WM n'*ﬂw

to direct him to give any other decision. In the
case of the United ‘States vs. Judge Lawrence, 3
Dallas 42, an application similar to this to compel
the Judge there, contrary to his opinion, to grant
a warrant to apprehend captain Barré, was unani-
mously refused, on the ground, that the Judge
was in the exercise of a judicial authority, in de.
ciding whether such a process should issue or
not ; and that, that Court had no power to direct
him how to decide—in a more modern, and still
. more analogous case, the commonwealth vs. the
Judges of the common pleas of Philadelphia, 3
Binney 273—a motion was made for a rule to
shew cause, why a mandamys should not issue to
the Judges of the common pleas, commanding
them to reinstate an appeal they had dismissed.
“'The application was refused on the same ground,
that the Supreme Court of the United States in
the case of Judge Lawrence determined not to in.
terfere.

III. Burt should the Court decide that it pos.
sesses the power to issue a writ of mandemus,
in any case, and to a Judge to do a judicial act,
still the Judge below acted right in refusing the
appeal, and this Court ought not to interfere—The
2d sect. of the act organising the Supreme Court
&c. provides, ¢ that the final decisions and judg-
¢ ments in any of the District Courts may be

¢ 1813,

Acxyag
ag.
Junres.
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West. District. ¢¢ pe_examined and reversed or affirmed in the

August 1813.
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¢ Supreme Court.” To make this judgment one
from which an appeal ought to have been granted,
it should have been shewn to have been a final
one——so far from it, however, that on examina.
tion it appears to be nothing more than an interlo-
cutory order; tranferring the cause to an other

. tribunal, there to be finally decided on. This

order so far from making a fina/ decision of the
cause, decides nothing about it, leaves the merits
untouched, and merely decides that another tribu-
nal shall examine and pronounce on it. Whate-
ver decision the Court to which it is transferred,
may give, on a final hearing of the parties, an ap-
peal will lie fromit. So that if the Court should
now support this motion, that an appeal may be

. taken, from an order like this, it will virtually de-

cide that there may be two final decisions, in a
cause, from which an appeal may be had.

Baldwin in reply :

Ir this Court has not the power, to compel
an appeal, in a case where the law gives one, it
will be completely giving the Inferior Courts a
superior and controuling power over the supreme
tribunal of the State, and will cause its jurisdic-
tion to be exercised at their discretion : 2 doctrine,
so fraught with dangerous consequences, could
not’ excite a moment’s apprehension of being fa-
vourably viewed by the Court. The same ans-
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wer suggested itself to the second objection, Vj’lf‘;fm?':gll;‘
made by the opposite counsel, that the removing (_~~y
of that cause was a judicial act, and that the Acvzs
Judge below was the proper person to decide on  Jusser.
the propriety of giving an appeal and not this
Court—this reasoning, if carried into effect, will
equally vest the jurisdiction of the supreme tribu.
nal in the District Courts, and enable them to

give or withhold jurisdiction, at pleasure.

" As to the decision not being a final one—it was
evident the act of the Legislature contemplated
giving an appeal from the final decision of the

Court, in which the catse is depending, as well as
a final decision of the cause itself. But that in.
dependent, of that—this cause was clearly dis-
missed, not removed in conformity to the act and
that consequently an appeal ought to have been
- granted.

Tre Court requested a further argument at |
next term.
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WESTERN DISTRICT. SEPT. TERM, 1813.

et ——

AGNES vs. JUDICE.

W;ig-t District. ' TuE counsel, on each side, declined any
ept. . -

\~~v furtherargument.
Acnes
Jootce. By the Court. This case was pending, before
Xo appeal?he Superior .Co.urt of the Territory of Orleans,
Lies from an or- 1N the fifth District, when the change from a ter-
o v of "o ritorial to a state governent took place, in this
cause. country. Among other inconveniencies, atten-
ding the establishment of new tribunals, it was"
not improbable, that some of the Judges would
be taken from the bar, and might consequently
be called upon to decide cases, in which they had
been formerly employed as counsel—to provide
against that contingency; it was enacted that

“ when the Judge of any District Court shall
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“ have been consulted or employed as counsel, W;:-;: District.
‘ before his appointment to such office, inany (_~~y
“ suit, brougf:t before him, it shall be lawful for Acwes
¢ ¢ither party to cause such suit to be transferred Jostex.
¢ before the neighbouring District Court &c. ”
TrE Judge of the fifth District of the State
being so situated, with respect to this case, ap-
plication was made to have it removed, accor-
ding to the above provision—he thought fit to
send it before the Court of the second District ;
but the plintiff alledging that this was not the
““ most convenient neighbouring District” within
the meaning of the law, claimed an appeal from
this order, and the Judge having refused to admit
that appeal, he applies to this Court, for a manda-

mus to compel him to admit it.

Acailnst this the defendant contends princi-
pally, 1. that this Court has no right to issue
any mandamus; 2. that this is not a decision
from which any appeal can lie.

I. Tue first ground relied upon, by the defen.
dant—consists chiefly by in this—that this Court
has been vested with an appellate jurisdiction only,
. and that a mandamus, being a writ of original ju-
risdiction, the Court has no right to issue it in
any case.

WitHouT examining whether the writ of marn-
damus, according to the principles of the English
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law, must in every case be considered as an act

-\~ Of original jurisdiction (a question which is by no

Acves
ws.

Jupice.

means very plain) and without entering into an
investigation of the numerous authorities which
have been quoted, on both sides, the Court is sa.
tisfied of one broad principle, which is that the
conferring of a function carries with it, all the po-
wers necessary to exercise that function and that,
therefore the constitution has not given tq this
Court an appellate jurisdiction, without the ne-
cessary authority to exercise that jurisdiction
with effect. If this be correct reasoning, this
tribunal must of course have the power to com-
pel the others to send appeals before it ~—for other-
wise, these absurd consequences would follow,
that there would be no remedy, when the Judge
of an Inferior Courts refused to grant an appeal,
and stay execution, in the cases provided for by
law, and that this Court would have a jurisdic-
tion to be exercised at the pleasure of the others.
"The idea of Superior Court of appeal reduced to
silence and nullity, whenever the Inferior Court
would not think fit to give it permission to act,
is so ridiculous that it is deemed useless to dwell
at all upon that part of the subject.

ArTER having recognised that the authority
is vested in the Court, we are next to enquire
how it is to be exercised-—upon this point we
find that the Court, far from being shackled by

+ form, is left in general words to use its discretion,
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* the Supreme Court shall have power to make
* and issue all mandates, necessary for the exer-
¢ cise of their jurisdiction, over the inferior
¢ tribunals, agreeably to the principles and max-
“ ims of law. ” One single restriction (and a
very unnecessary one) is made to wit : that the
mandates be issued according to the rules and mazx-
ims of law ; not indeed the rules and maxims
of the common law of England, but the rules
and maxims of the law of this State; according to
which a Court of appeals within the line of its
jurisdiction, could issue, under the name of pro-
visiones ordinarias, all mandates necessary for the
better administration of justice by its inferiors,
whether to direct them Aow to proceed, to pro.
hibit them from proceeding contrary to law, to
eompel them to admit an appeal and send yp
the record, or such like. As for the particular
order for compelling the admission of the appeal,
it would not issue in every case where an ap-
peal was claimed, but only in those where it was
recognized that an appeal ought to be granted
according te law.

Tue name of mandamus, under whxch thxs is
applied, does not alter the principle. The com-
mon law names in judicial proceedings have na-
turally been adopted in a practice which is carried
on in the English language, but they ought to be
considered rather as a translation of the names
formerly used than as emanations from the En-

Aa
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glish jurisprllldence—the words mandamus, proce-
dendo, certiorari, prohibition &ec. sometimes em-
ployed in our practice, may be good equivalents
for incitativa, evocacion, inhibicion, &c. But their
adoption as words can, by no rule of law, or
common sense, be considered at having intro-
duced the English practice itself. Therefore,
without regard to the mere appellation, used by
the appellant in this case, the Court would feel
authorised to grant her the mandate which
she sollicits, if this case should be one of those in
which an appeal ought to have been admitted ac-
cording to law.

II. Uron this point but little enquiry will be
found necessary : for it has already been decided
generally—that appeals to this Court can be
claimed only from final decisions and judgments,
confox'mably to the 11th. sec. of the *“ Act to orga-
nise the Supreme Court and to éstablish Courts
of inferior jurisdiction, > and that, as to what is
to be considered 3 final decision, each case must
speak for itself. Therefore, in order to make this
decision come within the purview of this general
rule, it should be recognised that the order com-
plained of is in the nature of a final decision.
But it appears to this Court that far from bearing
any resemblance to a final decision, this order is
no decision at all. This case was pending in one
District and has been ordered to be removed to
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another. What ig the amount of that order of re. West. District.
L .. Sep.1813. .

moval? What are the judicial features which (~~y

can be discovered in it? It has not altered the Acwyes

situation of the suit; for it isto be removed i Jumice.

statu quo. It has not decided any thing, for what-

ever questions it offers, remain untouched—this

is a mere rule of Court, and if it really was the

intention of the Legislature to give the direction

of these removals to the Judge, not to the clerk

as the wording of the law would seem to imply,

we must say that they are acts which savour

more of the ministerial, than of the judicial, func-

tions. But in whatever light they be considered,

they certainly appear to be such acts as the Court

of appeals should not interfere in. The jurisdic-

tion of this Court extends over all the State—

wherever this case is tried, it will be in the

power of the snitor, if dissatisfied with the judg-

ment, to bring the cause before this Court;

and in such case it must be sent to the District

of appeal to which it originally belonged; so

that no possible injury can result to the parties.

It is, therefore, ordered that the rule be dis-
charged.
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[om 188 CAVELIER & PETIT vs. COLLINS.

West. Distriet. By the Court. In this appeal, which is from
October 1813. .
v~ 2 judgment rendered by the Judge of the fifth
Caveiier District, it is agreed by the counsel of the parties
& PerIT .. .

vs, that the decision of the Judge below together with

Corirxs. the documents accompanying the record, contain

_ Plaintifis all the facts relating to this suit, and are taken and
book mo - considered as a statement of facts.

unus testismul- - T'rE action was originally -brought for % 614,

13, the amount of a note given by John Collins,

the ancestor of the defendants, who represent

him as heirs ; and also for ten per cent. interest

on that sum, from the time of its becoming due,

until the recovery and payment of the debt. The

amount of the note not, having been contested, it

is agrced that the judgment has been properly ren-
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dered for the principal; but it is contended that ",‘,’:;,',,,?’i‘g’;;"
the District Court has erred in not giving judg- (o ~U
ment for the interest, as claimed by the plaintiffs, Caverrea
in their petition, and {rom that part of the judg- os.
ment they appeal. (Govaxs.

In reversing the decision of inferior tribunals,
the great, and primary object, is to see that jus-
stice may be done ; or that the law be not mistak-
en and violated. And it 1s certainly of litile con.
sequence, by what mode of reasoning the judge
forms his opinion; provided that taken entire, it
comports with the law, and due justice to the
partics liigant. It 1s, therefore, useless in the
present case, to scrutinise the principles on which
the Judge below has come to the conclusion, and
given the judgment complained of by the plaintiffs ;
if on other principles and reasons, it shall be
found to be according to law.

Tue counsel for the appeliants insists, on two
principal grounds for the recovery of the sum de-
manded.—1. Ten per cent, as by contract bet-
ween Collins and them 1n his life time, 2. interest,
as a reasonable compensation, for the risk and
delay of payment,

1. To establish this claim to interest, under a
contract at the rate of ten per cent, the only evi-
dence offered is found in exhibits from the books
of accounts of the appellants, and the deposition of
one witness. We are of opinion the District
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Judge was right, in considering the books of ac«

(v~ counts as no evidence in themselves; for they
CaveLier gmount to nothing more than the declaration of

& PeTiT
os.
CoLrLiNs,

* the party, in his own favour, which unaccompa-

nied by other circumstances is never received as
proof of any fact.—Passing in silence the opinion
of the Judge below, that to permit oral testimony
to prove a convention to pay interest, on a sum
of money secured by an instrument in writing,
would be a violation of law, as authorising proof
ofan oral agreement, different from the written,
let us examine, and see if the statement of facts
offered evidence sufficient, of any covenant, con-
tract, or agreement on the part of the deceased,
John Collins, to pay the interest demanded by the
plaintiffs in the original action, and now the ap-
pellants before the Court. The counsel insists,
and we think with propriety, that this case must
be governed and determined solely by the Spa-
nish laws. A fundamental principle of the Ro-
man law, which may be considered as the basis
of the Spanish, as it relates to testimony, is,
*“ testis unus est testis nullus ; ” and by the laws
of Spain it will be found that in no case does one
witness make full proof of any fact or contract,
except in the case of the King or Prince acknow- -
ledging no superior, as stated in the Curie Phil-
lipica, page 62, tit. Pruebas, sec. 23d. referring to
a law of the Partidas. Considering then the ex-
tracts from the book af accounts, as no evidence ;
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the only proof that John Collins agreed to pay
interest on the amount of the money sued for, is
the testimony of Mrs. Collins, and that not to
any positive agreement between the parties, but
only to his acknowledgment and confession pre-
vious to his death. 'We have endeavoured to dis-
cover whether any distinction is made in the Spa-
nish laws, with regard to the proof of confessions,

191

West. District.
October 1813.
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& PeTIT

vs.
CoLryNs.

and the proof of contracts themselves; and by .

the authority before cited in page’59, same title
see. 6, it will be found that two witnesses at least
are required, to make proof of any extrajudicial
confession. The agreement then to pay interest
has not been proven, in such a manner as the
Spanish law would require; and if their laws are
to govern this case, the Judge was right in refus-
ing to adjudge it to the plaintiffs.

Bur we are called to consider, how far the

act of the Legislature, authorizing the proof of facts

by one witness will bear on this case. The Court
is not able to-comprehend, why the mode of
proof, authorised by that act, should form the
rule of decision in contracts made under the
Spanish government, in preference to the provi-
sions of the Civil Code, which has subsequently
emanated from the legislative authority of the
country, is the latest law on the subject, and op-
poses the pretension of the appellants.

II. Ix support of the second ground taken by
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the appellants’ counsel, he relies bn séme expres-

v~ sions in Febrero, wherein it is stated that on ac-
I3 .
Caveurer count of danger, or rational fear of losing the

& Perir
vs.
CoOLLINS,

principal debt, or where there is difficulty in reco-
vering it, because the debtor or borrower is poor,
or of bad faith, or very much in debt; in such
cases the creditor may recover interest proporti-
onably to the risk of losing—to be settled by the
judgment of skilful persons : yet, says Febrero,
some authors are of a different opinion.’ Admit-
ting the doctrine to be sound law, the appellants
have not brought themselves within either of the
cases provided, for they have not shewn that the

. deceased, John Collins, was poor, that he owed,

many debts, or that he was of bad faith; unless
we now determine that a delay of payment a-
mounts to a proof of bad faith, which would go
to give intérest in all cases, from the period at
which the debt became due, even when no agree-
ment to that effect existed. This would be in op-
position to the uniform decisions of the late Supe-
rior Court of the Orleans Territory, which we
believe to be well founded in law.

Let the judgment- of the District Court be
afirmed, with costs.
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EASTERN DISTRICT. NOVEMB. TERM, 1813.
GENERAL RULE.

Tue first Monday 8f the Months of January, East. District.
February, March, April, May, June, July, Au- m
gust, September, October and December, and the
third Monday of November, shall be the general
return days for all writs and processes issuing from
this Court and for all appeals from the respective
District and Parish Courts allowed by law : but,
the Court may direct a writ to be made returnable
on some other day, as the nature of the case may

require. -

x %5 Several cases were argued, but none deter-

mined during this term,
Bz
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" DUPLANTIER vs. RANDOLPH.

t. District. s . .
Easpec. 1813, TxE plintiff claimed payment of certain lots

v~ sold by him to the defendant.

DurrArTIER :
- . TuE defendant resisted the demand, on two

RANDOLPH. . .
grounds. 1. That at, and prior to, the execution

faittomne 10 of the deed of sale, a mortgage existed on the lots,

act an admis- . ..

sible Witness. as forming part of the fauxbourg St Mary, in fa-
vor of Madam Delor, of which he had no notice
or knowledge, and which remained still unextin-
guished. 2. That the lots were sold agreeably te
the plan of said fauxbourg, deposited by the plain-
tiff, in the office of a notary—and the said plan
had been departed from, to the prejudice of the
defendant, and the diminution of the value of the
said Jots. ‘ '
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’

TrE defendant insisted on the following facts, East. - District.
which he submitted to the court, as proper to be . W\J
ascertained by. the jury. Dupmuuza

1. Tuar thelots were warranted, by the vendor, Rmnomt
free from all legal incumbrances whatever. '

2. Tuart at, and prior to the execution of the
deed of sale, a mortgage existed on the fauxbourg,
of which these lots made a part, executed by the
vendor in favor of Madam Delor, for 8 84,000, of
which no notice was given to the defendant, and
which remained uncancelled.

3. Tuar the lots were sold, according to a
plan of the said fauxbourg, deposited by the ven-
dor, in the office of the notary, in whese office
the deed was executed.

4. Tuar by said plan, certain advantages were
held forth to the purchasers, of which, from its
inexecution in some parts, and violation in other,
the defendant has been deprived, to the great di-
‘minution of the value of said lots and his preju-
dice.

5. Trart the plaintiff had notice and knowledge
of the violation of said plan, and permitted and
authorised the same.

Tue District Court decided that none of the
above facts, except the two last, were proper or
necessary to be submitted to the jury, and accord-
ingly the three first were striken out.

-
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To the opinion of the court. in this respect,
the defendant’s counsel éxcepted.

THE case being put to the jury the plaintiff in-
troduced Pierre Foucher, as a witness, who being
sworn on his voir dire, said that he was the agent
and attorney in fact of Madam Delor, the vendor
of the plaintiff, and that he had been also, so fir
the agent or attorney of the plamtiff, as to be #u.
thorised to receive the money due on the twa ors
in the petition, to be paid over to his said consti-
tuent, Madam Delor : but that the authority he
derived from the plaintiff had ceased, prior to the
institution of the present suit—that if judgment
should be rendered for the plintiff, the money
thus recovered would come to his hands, as agent
and attorney in fact of Madam Delor, and. that on
the payment of it over, he should consider him-
self entitled to charge a commission thereupon a-
gainst the saidd Madam Delor, and should there-
after charge the same, or not, as he might see
proper.

WHEREUPON, the defendant objected to the
said Pierre Foucher being sworn in chief, ‘but the
objection was overruled and an exception taken
thereupon to the opinion of the court in this res-

pect.

Tae defendant, in putting his case to the jury,
stated the first ground of his defence as laid in his
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petition and produced and read the mortgage East. District.
granted by his vendor, the plaintiff, to Mad. Delor, s~
and was endeavoring to shew to the jury, that he DUPLAN'nm
was not bound to pay the purchase money, until Raxpouza.
the extinguishment of the mortgage thus given by

his vendor to Madam Delor, and also to shew and

deduce a want of notice of saild prior mortgage,

when the court refused to permit the jury to be

addressed upon either of said grounds, being of

opinion that these matters appeared of record, and

were not proper for the finding of the jury.

To this opinion the defendant excepted.

HE next produced, and offered in evidence a
petition, presented by the plaintiff, to the Superior
Court of the late territory for the first district,
praying a meeting of his creditors, with the sche-
dule of his property thereto annexed, in order to
prove thereby the faling circumstances of the
plaintiff, and the risk the defendant was in, if he
paid to him the two instalments due on the lots,
before the extinguishment of the prior mortgage
existing thereon.

Tux Court rejected the evidence, expressing its
_ opinion that it was immaterial, as the plaintiff’s in-
solvency could not affect the validity of the pay-
ment.

To this the defendant excepted.
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East. District. ~ TurrE was a verdict and judgment against the
(- defendant, who appealed.

DurLANTIER ‘

Rome o, - By the Court. 'This cause is to be decided

on certain exceptions, taken to opinions deliver-
ed by the Judge of the first district, in the course
of the trial, before him. The suit was originally
instituted, by the appellee against the appellant, in
the late court of the parish and city of New-Or-

- leans, under the late territorial government, for

the recovery of the price of certain lots, purchas-
ed by the appellant, who being dissatisficd with
the judgment, appealed to the late Superior Court
of the Territory of Orleans and on the change of
government, the cause remained to be determin-
€d by the court of the first district.

- Tue first exception is to the decision of the
judge below, in refusing to suffer the appellant to
submit facts to be found by the jury ; a right
claimed under the sixth section of the act of the
legislative council, regulating the practice of the
late superior courts, which remains unrepealed
and is still in force. It appears that all the requi-
sitions of that law had been eomplied with by the
party proposing to submit the facts to the jury,
and that the Judge was rightly called wpon, to
determine whether they did, or did not, arise out
of the pleadings. '

&
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‘W E are of opinion, that the three first facts arel’»a;;;a%ﬁwb
as much within the pleadings, as the fwo last, and o~y
that they ought to have beén allowed to go to the Dvrranziea
jury, either tohave been found, separately and Rassowen.
severally, as the law directs, for the purpose of
enabling the court to render its judgment or de.
cree, or, if ‘the jury, as the law authorises them

. todo, choose to find a general verdict, determin-
ing the law and the facts, they ought to have been
permitted to take them into consideration, as
constituting the principal ground of the appel.
lant’s defence, and might have had great influence
on their decision. It is certainly improper, in
any case, to withhold from juries, called upon to
determine disputes between suitors, any fact or
circumstance, which may lawfully be allowed to
them for examination and which may influence
their verdict. This court is, therefore, of opi-
nion that the district judge erred, in striking out
the three first facts tendered by the appellant, or,
which amounts to the same thing, in not suffer-
ing them to be argued on by his counsel and con-
sidered by the jury.

As to the second exception, to the opinion of
the judge below, in admitting Foucher to be
sworn and examined as a witness, we think it cor-

+rect. It does not appear that he was interested in
the event of the suit, in such a manngr as to ren-
der him incompetent.
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Tue third and last exception is to the opinion
of the Judge, in not allowing'the appellant to
give in ev1dence to the jury a petition of the ap-
pellee to the Superior Court of the Territory of
Orlears, praying a meeting of his creditors, in-
tending thereby to prove that he was in failing
circumstances. This court thinks that the dis-
trict judge did not err, in rejecting this testimony ;
believing, as he did, that it is immaterial, as, until
a final surrender and appointment of syndics, it
could not affect the appellee’s right to recover.

In the present situation of the cause beforé us,
we cannot regularly notice what may be the legal
effect of the incumbrance, existing on the lots
purchased by the appellant, and created by the
mortgage of the appellee to Madam Delor, the
original proprietor of the land, on which the faux-
bourg is laid out ; but the judge of the district
having erred in not permitting the facts, as drawn
up by the appellant to go to the jury, it is order.
ed by this court, that the cause be remanded to
the said district court, there to be again tried,
with directions to the Judge to allow said facts
to be submitted to the jury for their consideration
aud finding.
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SYNDICS OF HELLIS vs. ASSELVO. East. District.
Dec. 1813.
By the Court. This isan appeal from a judg. v~/
. Syypics o¥
ment of the parish court of New-Orleans, ren. = Hziyis
dered, on the 1st of August last, on a general , 7%

verdict, found in favour of the defendant, the pre.
’ Statement of

sent appellee- ‘ facts must be
made, before

It appears that when the record was sent upjudsment be-
the statement of facts required by law was not an- jz“i‘g_}!
nexed to it : but that, subsequently, viz. on the
24th of November, a statement of facts was made
and signed by the parish judge.

It has been alleged by the appellee that this
statement of facts is inadmissible, because the act
to organise the supreme court and to establish
courts of inferior jurisdiction, requires such state-
ment to be made before the judgment of the in-
ferior court, and that this indispensable part of
the proceedings being wanting, the appeal ought
consequently to be dismissed. On the other
hand, the appellant has contended that the words
of the law are not so restrictive, but only require
the statement to be made, at any tjme beforethe ‘ '
judgment of this court. '

Ta1s being a question of general practice, very
interesting to suitors, and the decision of which may
have considerable influence, on the administration
of justice, the court bestowed on it a most sg»

Ce
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rious attention: but, if after the judgment which

v~/ they are about to give, some of the inconvenien-
Svypics o ces, attending the present mode of proceeding,

Herris
e,
ASSELVQ,

still remain, the remedy must be sought some-
where else. ’ -

TaEeRE appears, indeed, at first view to exist
some ambiguity of phraseology in the eleventh
section of the judicial act, which treats. of this
subject. But a closer examination of it, and a
due regard for the principles on which it is pre-
dicated, will remove the doubts which have occur-
ed.

T u £ intention of the framers of our constitution,
and of the legislators, who have organized the go-
vernment, under it, has evidently been to vest
this court, withr such jurisdiction, as would en-
able it to revise causes, not in part, but in the
whole. In order to do that, it was necessary
that a complete record should in each case, come
before it. This could be easily done, with res.
pect to so much of the case, as was exhibited in
writing, before the inferior court. The difficulty
wis to establish a convenient mode, of laying be-
fore the court of appeals, such parts of the evi-
dence as had been received from the mouths' of
witnesses, In a country, where the trial by jury
requires the witnesses to be produced personally
in court, the recording of this testimony, for the
use of the court of appeals, could be done only in,
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one of two ways. The first, and no doubt theEast District.
safest, was to have all the testimony reduced to o~~~y
writing in open court ; the other, to cause an ab- Syyores o
stract of the material facts of that testimony to be P
drawn, The legislature apprehensive, probably, A%=%v®
of the infinite trouble and waste of time, which

would attend the first of these two modes, gave

the preference to the second, as of a more easy

and expeditious performance. But, at the same

time they provided, that the abstract of that testi.

mony should be made, at any time before judg-

ment. This recommendation is for some pur-

pose. But what can that purpose be, unless to

secure the recording of the facts, before the re.
collection of them can be lost ? And how will

that object be attained, if the statement of facts

is made at any time before the judgment of the
Sipreme Court? Months, nay years, may elapse

between the judgment of a case in the inferior

court, and the revision of it in the court of ap-

peals.  Shall the fate of a cause, upon which will
sometimes hang the whole fortune of the party,

rest upon the frailty of human memory—upon

the memory not of many, but of a solitary indi- -

vidual before whom continually passes a series of
business, which must have the effect more or less

to obliterate one another in succession ? Would it

be consistent with prudence and justicg to trust

any cause to the hazard of such recollection, when

we all know that the mutilation of one single fact
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may ruin the best of claims. Surely not: and

L~ that is the evil, which the legislature has provid-
Svyoics ored against, by ordering the facts to be recorded

Heuris

08s.
Asservo.

at any time, before the judgment of the inferior
court. )

Acain, suppose the Judge of the inferior
court die, or resign, before the statement of facts
is made, what is to become of the cause ? Shall
it be tried a new, after judgment, or shall theap-
peal be dismissed for want of that statement ?

In whatever light, the subject is considered, it
is evident that the law requires the statement of
facts to be made before the judgment of the infe-
rior court, whilst every fact is fresh in the memo-
ry of the Judge and of the parties ; while in case of,
doubt the witness may be had to explain his
testimony, and while the same Judge, who heard
the cause, occupies the bench of the court, where
the judgment is given. The making of that state-
ment before judgment may, indeed, be trouble-
some and incqnvenient; but, certainly, much less
than reducing to writing all the testimony, for
which it is a substitute. Besides, the inconve-
niency is considerably lessened, by the facility
which the law gives, of making the statement at
any momenty before the signing of the judgment ;
at which time only the judgment can be considers
ed as complete.
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It is, upon the whole, the opinion of this court, East. District.
that they cannot take cognizance of an appeal, un. \/V\J
less the statement of facts is laid before them, or Svyoics of

H ELLIS
unless it may be made appear to them that the
record contains all the facts of the case<s~that the
statement ought to be made at any time before the
judgment of the inferior court is actually signed,
that a statement made subsequently, unless by
consent of the parties, is inadmissible.

Asszbvﬁ-

It is therefore ordered and decreed that the ap-
peal be dismissed. .

ot 3% W

SYNDICS OF WILLIAMSON vs. SYNDICS OF
PHILLIPS.

.Bg/ the Court. ‘This is an appeal from a final Syndmsl of

¢

Jlldgme11t rendered in the court of the first dis- an (,':15;3 be-
trict, and brought before this court, on a state- f)‘f’m&greg;::{:

ment of facts, which is in substance as follows : “Kblt’:yins the

Puirnires failed in 1808. Williamson and John-
son became his syndics. At the time of his bank-
ruptcy, the bankrupt owed a large sum to the
revenue of the'U. States, on Custom-House bonds
to which these two persons were sureties. The
bankrupt, previous to his failure, had placed in the
hands of Johnson, certain merchandize, to secure
him and the said Williamson against the bonds,
and also for the purpose of securing to Johnson
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the payment of cgrtain debts, due to him, in his
individual eapacity, When the Custom-House
bonds became due, and payment was about to be
inforced, it appears that Johnson refused to per-
mit the goods in his possession to meet it, unless
Williamson would agree to secure him from any
deficiency that might arise in paying off the~
bonds, and also satisfying Johnson’s individual
debt, by placing in his hands certain goods for
this purpose. Johnson finally took up the Cus-
tom-House bonds (which were a priviledged debt) .
by raising money on his own credit, and it was
afterwards allowed to him by Phillips® creditors.
The merchandize which he held, belonging to the
estate of .the bankrupt, was sold, and the pro-
ceeds'appropriated for the benefit of Phillips® cre-
ditors. And here, it is proper to remark that the
account of sales exceeded the debt, dueon the
Custom-House bounds.

ArFTERWARDS, Johnson sold the goods plac.
ed into his hands by Williamson, in payment for
which there appears to be a deficiency, by bad
debts. To receive the sum thus deficient the
syndics of Williamsen brought suit in the Dist-
rict Court for the first district, and obtained a judg-
ment, which we think erroneous. .

Tuz Judge below was wrong, in considering .
the deposit of goods, made by Williamson with
Johnson, as a loan to Phillips® creditors. Being
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1 : it 1 Fast. Dystrict,
both syndics for the same person, it is, by no&ast Tista
means clear, that they could become separate and o~~~
distinct contracting parties, in any thing which Sy~orcsor

: . . . WiLriamsow
related to the administration of the bankrupt’s es- vs.

tate. But, independently of this consideration, SEamIss
the very terms of the agreement between them,
shew that it was intended solely for the benefit of
Johnson, and that, only on a contingency which
never did happen, viz. the insufficiency of the
sale of Phillips’ goods to meet the payment of the
Custom-House bonds, For, as to. Johnsea’s
private debt, nothing appears in the statement of

facts.

Ir then, the transaction cannot be considered,
as a loan to Phillips’ syndics, may it be viewed as
“an advance made by one of them, for the benefit
of the estate ? Syndics, appointed to an insol.
vent debtor, represent both him and his credi-
tors : the debtor, to collect debts due to him,and
the creditors to hold the estate of the insolvent for
their benefit, to be distributed as the law requires.
" Perhaps, they may have it in their power to make
advances for the debtor, but this could only bein
discharging his debts. For, until these are paid,
“he cannot hold any thing, except to the use of his
creditors, If, therefore, the syndics advance mo-
ney or goods, for the benefit of an insolvent’s es-
tate, in paying his debts, perhaps the only ef:
fect the advance could have would be to subrg-
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Bast. I;i;glcf«, gate them to the rights of the creditor whom they
wr~ had paid. In strict pursuance of law, the admi-
Svnores or nistrator of the estate of an insolvent debtor can

WiLLIAMSON -

2. pay nothing, except by order of court. There
Spanics °F are certainly not maxims of laws, no principles of
‘ justice that will authorise the syndies of an_ insol-

vent debtor to throw their own goods into the
mass of his estate, sell them on credit, take to
themselves all the benefits of the good debts and
make the estate responsible for the bad.

Frowm the best view we are able to give to this
subject, we are of opinion that Phillips’ syndics,
Johnson cannot be considered as having represent-
ed, and acted for, the estate in this transaction,
but must be viewed as having acted in his own
individual right and capacity. As an additional
proof of the correctness of this opinion, we find
that in October 1809, eighteen months after Phil-
lips’ bankruptcy, he applied by letter to Meeker,
Williamson & Patton, to know how he should
dispose of a part of the goods still remaining in
his hands, and they, in their answer recommend to
him, to do the best he could for all concerned :
not in any manner dis¢laiming their right and con-
trol over them.

+ It ordered that the judgment of the District
Court be reversed and cancelled, and we do further
order judgment to be entered for the defendants,
the appellants, with costs of suit, both in this

and the District Court.
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KENNER & AL. vs. MORGAN. East. District..
/ . Dec. 1813.
By the Court. This was a suit brought by KeNNER &AL,

the appellees against the appellant, Sheriff of New, v,
Orleans, to recover from him the amount of cer- Morcax.
tain advances made by the plintiffs, for the ac- _ Sheriff seiz.
count of the owner of certain goods, which had or which rt};.
been consigned to them, but were seized, in their far % ;2790
hands by the defendant, on a writ of attachment, ;‘;’}ia%‘i’:m‘al‘
issued by the court of the first district, at the suit

of the supposed owner of said goods.

Tre Phintiffs have obtained a judgment a-
gainst the said Sheriff personnally, for the amount
by them clajmed, and from that judgment the
defendant has appealed to this court, alledging that
he cannot be liable personnally, for the sum due to
the plaintiffs, but ought to have been directed on-
ly to pay it to them, out .of the proceedsof the
goods, when sold.

TH1s suit is not one of those which are brought
against a Sheriff, for having seized property not
belonging to the person sued.  In such cages, the
real owner, or some person in his name, comes
forward and claims restitution of the specific pro-
perty, or if it cannot be had, then ofits full va.
lue, with such damages as may have accrued to
bim, in consequence of such wrong seizure.
Here, no owner claims restitution. The proper-

ty seized seems to have been cohoeded to belong
Do ’

e



210

East. District.
Dec. 1813.

(% )

KenNer & AL,

s,
MorGanr.

CASES IN THE SUPREME COURT

to the person against whom the attachment was
issued : for the consignees, instead of praying
restitution, come forward, in their own name, not
to recover the goods, nor their value, but the a-
mount of their own account, against the owner
of those goods.

How such a suit could be called a suit for a
trespass, and be considered as sounding in dama-
ges, is not to be conceived. The petition does
not support such an assertion. The consignees,
indeed, were so far mistaken as to consider the.
Sheriff as personnally liable for the amount of their
advances : but, at the same time,.they shew that
they have no pretentions to receive any thing else
than that precise amount. The truth is that the
plaintiffs ought not to have sued the Sheriff at all :
but, simply to have intervened in the suit broaght
by the attaching creditor and there have asserted
their privilege against him. The ranks of both

~ debts would have been then fixed between the
. proper parties : the money for the satisfaction of

both would have been made by the Sheriff : and
the proceedings would have been regular. ’
Tae form of the presént action is certainly
vicious, and should we be bound by strict rules
of practice, the whole suit ought to be annulled ;
but, believing that the provisions of the law, which
permit this court to attend only to the rights of
the cause, may be extended to a case of this na-
ture, and unwilling to put the parties to the
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trouble and expense of another suit, whengver it East Dllssygct )
can be avoided, we will take into consideration the W\J
merits of the cause, and endeavor to render such Kewvenk oL

a decree as may render justice to all persons in- Moxcax.

terested in it.

'THE admission of the parties and the statement
of facts establish sufficiently that the plaintiffs
were advised by Moses Austin, that his son, Ste-
phen A. Austin, was coming on wikh an adven-
ture of shot to New-Orleans, and were requested
by him to give to his said son any pecuniary as-
sistance he should stand in need of. It further
appears that the said shot was consigned to them,
and that they did really advance to Stephen A.
'Austin, under the responsability, of his father, the
sum by them claimed. It is not disputed that
they had a right to be reimbursed by privilege,
out of the proceeds of the shot consigned to
them, whether it belonged to Moses, or to Ste-
phen A. Austin, for all monies advanced for the
expenses of said adventure, and the finding of the
jury, against the holder of the shot, amounts to
an acknowledgment that the advances mentioned
in the account of the appellees were all of that na-
ture.

It is, therefore, decreed that the judgment of the
court of the first district, making the Sheriff of
the Parish of New-Orleans personally liable to
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%ﬂ%ﬁcn the payment of the sum, awarded in favor of the
v~ appellees, be reversed : and this court, proceeding’
, Crarw’s Exe- to render such a decree as the said court ought to
e have rendered, does order and adjudge, that the
Farsas.  caid sum be paid to the appellees, by the said
Sheriff out of the proceeds of the shot by him

seized in their hands : to which effect the said

Sheriff shall sell so much of the said shot, as may,

satisfy the said claim. And inasmuch as the

said appellees have mistaken their legal remedy,

for obtaining the payment of their account, it is

further ordered that they do pay the costs of this

-guit, as well in the inferior court as-in this.

R

CLARK’S EXECUTORS vs. FARRAR.

1fthe appeal i ' i
be dismisned, By the Court. In this case the appeal having

byctfnsent, pro been dismissed, by consent of both parties, the ap-
ceedings

to be had, as pellees, the plamtxﬁL below, applied to the Judge of
T gee:“g;%;! the District Court, praying that he should suffer
b the execution of his judgment to proceed, and’
the District Judge having refused so to do, a mo-
tion has been made in this court, for a rule on
him to shew cause why a mandate should not is-

sue ordering him to have his judgment executed.

It appears that the difficulty, which has arisen,
on this occasion, is owing to a difftrence of,
opinion, entertained by the parties, as to the effcct
of the dismissal of an appeal.
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Tre appellant contends that the only effect it B35t District
may have is to-give the appellees a right to put the o ~~U
appeal bond in suit ; because the judgment of the Crar«’s Exe-
inferior court, having been once extinguished by .
the appeal, cannot be revived, unless the Court of .
Appeals bring it to life agan by an affirmance.

TrE appellces, on the other hand, consider that
the appeal only suspends the eftect of the judg-
mentthat the dismissal of the appeal removes
the cause of suspension—aund the judgment ap-
pealed from is thercby put in force again ; and
that, if the Judge of the inferior court refuse to
have it executed, this court has power to compel -

"him to issue execution.

Tuz first question to be Inquired into, as be-
ing the ground work of the appellant’s opposition
in this case, is whether it be true that the appeal
extinguishes the judgment of the inferior court.
To resolve this, it is barely necessary to attend to
the words of the law. 'The appeal itself, so far
from extinguishing the judgment, docs not evea
prevent its effect. The execution of the judg-
ment may be g%ing on, while this court is tak-
ing cognizance of the appeal.  But, lest the in-
terest of the party appealing should, in the mean-
time, be irretrievably injured, the law has granted
to him thefaculty of staying the execution of the
judgment complained of, by giving to the appel-
lee, within a certain time, security to answer for
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the damages, which he may sustain in conse-.
quence of such a stay of execution. The effect
of the judgment, then, is stopped till the fate of
the appeal is known ; but the judgment itself sub-
sists until reversed.  If affirmed, it continues to
subsist. Affirming or reversing what is no more,
would be nonsense.

As to the legal effect of the dismissal of an ap-
peal generally, without either reversing or . affirm- .
ing. the judgment, the court will not give any
opinion on this occaston, but will confine itself to
the examination of the present particular question,
viz. The dismissal of an appeal by cohsent of
the parties. Here, the dismissal, being the act of
the parties, not of the court, and the sanction of
the court being granted without any inquiry into
the case, the order of dismissal cannot be consi-
dered as a judgment, in which any point of the
cause has been decided. Such withdrawing of an
appeal clearly amounts to no more, in this court,
than suffering a nonsuit does amount to, in
courts of original jurisdiction. The parties are
replaced in the same situation, in which they weré
before any appeal had been claimed, and every
thing ought to proceed, in the inferior court, as if
no appeal was pending.

It is, therefore, ordered that a mandate do is-
sue, directed to the Judge of the first district, in-
forming him that the appeal, which had been
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claimed, has been withdrawn, and requiring him East. District.

‘ . Dec. 1813.
to proceed, as if no appeal had been granted. Py
: VAUGHAN
————— vs.
VaucuAN.

VAUGHAN vs. VAUGHAN.

By the Court. The plaintiff, the present ap- _ Exception

pellee, who sues for a separation of bed and boarden to  the
from her husband, has obtained a general verdict ﬁ?&ﬁ:ﬁmﬂ{g&
against him. That verdict must be conclusive, -
as to the existence of the facts, on which she rest-
ed her claim, unless the appellant has taken, in due
time, the steps necessary to secure his right of
shewing to this court that the verdict was illegally
found. :
THis, he could have done, in this case, by ex-
cepting to the charge of the Judge, before the jury
retired. It seems he attempted to do so, after the
verdict was returned ; but, according to the prin-
ciples of general practice, it was then too late to
tender any exception.

It is, therefore, ordered that the judgment of
the inferior court be afhirmed with costs.

———————-

FROMENTIN ¢ AL. vs. PRIEUR. Appeal dis.
missed, and

e affirmance de-

. By the Court. '.I‘hxs is an appeal from a final 2R0C <5
judgment rendered in the cause in the court of the statemert of
facts, &c come

" Parish of New-Orleans. The appellant” has ne- up,
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East. District. 1 isi :
. Datniet. glected to comply with the requisites of the’ ele-
w~~_ Venth section of the act organising the Supreme
Frouevtin Court, &c. which states that there shall be no re.

& aL. . . . . .
we, versal of any judgment of the District Courts for
PRiECk  any error, nnless it be on a special verdict, or on
a statement of facts, agreed upon by the parties,
or fixed by the court, if they disagree : none of

which appear, in the present case,

No exceptions have been taken to the opinion
of the Judge, in the court below, as authorised by

the act supplementary to the act above cited,

"Tuis being the situation of the cause, the ap-
pellees insist on the affirmance of the Judgment of
the Parish Court with damages.

THE appellant claims to have his appeal dis.
missed, on account of the irregular manner in
which it was brought up.

Tuis Court, from what it has been able to
learn from the record, as certified by the court
below, does not consider this case as one of those
“in which damages ought to be granted, were they
inclined to affirm the jydgment rendered in this
case below, and, as under these circumstances, a
dismissal of the appeal will leave the appellees at
liberty to proceed to execution and thereby reco-

+ ver as much as if the judgment was affirmed :

It is ordered that the appeal be dismissed, at
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the appellant’s costs (reserving for future conside- Fast- District
ration the right of this court to affirm judgments \_o~~.s
on appeals brought before it, without the forma- FRO;EAIL-"IN
hties prescribed by law) and that a mandate do s
issue to the Judge of the Parish Court, requiring ***="*
him to proceed in this cause, as if no appeal had

been granted, and that this order of dismissal be

vertified to him.
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LASTERN DISTRICT. JANUARY TERM, 1814,

East. District. RABASSJ t¢ AL. vs. MAYOR &¢c, OF NEW-OR- -
San. 1814.

LEANS,
v~
Hasasos & By the Court. This is an appeal from the

Maver & court of the first district : a final judgment having

or New-Oz-been rendered there, in this-suit, which was in-
E - . . -
stituted in the Superior Court of the late Terri-

City tax, ontory, in which an injunction had been obtained

Zr;iztcutl)lfxs of agau ist the defendants, the present appellants, res-
bridge, xllegal training them from the collection of a certain tax
or toll, of two dollars, which they attempted to
levy, in pursuance of an ordinance of the City
Council, on all vessels for the passage of which it
should be necessary to raise the portcullis, or

drawbridge on bayou St. J ohn, which had been
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\

i)r&viously built by the Corporation of the City of East. District.

) ) Fan. 1814,

New-Orleans, as permitted or required by an act \ s~

of the Territorial Legislature. RaBassa &
AL.

s,
In the statement of facts made out by the coun- Mavor &

F New.Or-
sel for both parties, it appears that there are many ~ rzaws.
which do not relate to the points for our conside-
ration ; as we conceive, from the best reflection,
which we have been able to give to the subject,
that the only circumstance, in the cause, which
requires the opinion or decision of the court, is
the right or authority of the City Council to im-
pose and collect the tax or duty complained of by
the plaintiffs, the present appellees.

THE legislative power of the State or Territory,
in creating inferior political bodies, such as the
Corporation of the City of New-Orleans, may
authorise them to exercise the power of taxation.
But this must be done according to the provi-
sions of the act of incorporation. And, as n the
act of incorporation of the city of New.Orleans,
the legislature has specificd the objects liable to be
taxed,-and the extent to which the authority of
the City Council exists, viz. to the levying taxes
on real and personal property, within the limits of
the city, they ought to be confined to these ob- '
jects and limits alone; and as the objects of the
taxation complained of by the appellees, arenotem-
braced in the authority granted, thetax must be
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considered as an oppressive and illegal one, against
which they ought-to be relieved.

Tur counsel for the appellants, in the course of
his argument, appeared almiost to assent to the
want of power in the corporation of the city to:
impose and collect the tax or toll, as attempted
by this ordinance, on persons passing the port.
culiis ; or at least urged the right very faintly :
but iusisted that this court might and ought so to
madiiy the judgment of the court below, as to
aurhorise the collection of the one dollar imposed
by an act of the Territorial Legislature in 1808,
wiich, in his opinion, does nothing more- than to
secure a right to this duty on vessels entering the
buyou, as imposed by the Spanish  Cabildo, un-
der the Boron de Carondelet.  Bat this court, as
bufore expressed, is of opinion, that it is incorrect
to examine any question in this cause, except the
authority of the City Council to impose and  col-
lect the tax complained of.  When they shall at.
tempt to collect the dollar tax, on vessels entering
the bayou, under the right granted by the Terri-
torial Legislature, or any other right ; it will be
the proper time, to consider how far these claims
are barred by the adjudication of the late Superior
“ourt on that subject, and if not to investigate
- determine their rights, on just and degal prin-
ciples.  See Blane & al. vs. Mayor &c. ) Mar.
fir, 120,
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It is ordered that the judgment of the DlStrlCt Ea;}annlgtﬂm*

Court be affirmed, Wlth costs. Py
LoNGER & AL.
et 15 e vs.
PUGEAYW.

LONGER & AL. vs. PUGEAN.

By the Court. 'This appeal is brought insuch The court

a form, as to make it 1mp0551ble for the court tothe informa
tion €rive
take cognizance of it. It is not accompamed from facts state
ed in the opin~
with a statement of facts, nor does It appear, iNion of the
any manner, whether or not the record contains J“dge

all the facts.

Itis said that the ground of the appeal is
simply that the Judge of the second district erred
In refusing to admit oral testimony to prove that
the appellant was in an error, as to the amount
of the debt by him due to the appellees, when he
consented to sign the deed of mortgage on which
this suit 1s founded. But, if so, that oiight to ap-
pear by a bill of exceptions to the opinion of the
Judge, on that particular point.

Tur appellant alledges that the judgment itself,
with the reasoning on which the Judge has ground-
ed it, is a sufficient exposition of the case.

‘WE think it is not, and that we cannot under-
take to revise or affirm judgments, upon such in.
formation as happens to be inserted in an opinion.
We must either be shewn that'the whole case-is
before us, or, in cases brought up on excep-
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East. District. ¢; 101 i
o 1812 dioNS ta the opinion of the J udge., tha't the requi- .
L~ sites of the law have been complied with. When
Dunxrorp this is not satisfactorily done, we cannot take cog-
vy, .
Syxwics  or nizance of the appeal.
Brooxs, »

—— 4 Qe

DURNFORD vs. SYNDICS OF BROOKS.

Deliveryon- By the Court. It appears from the statement -
1y, ina contract

of sale, trans- Of facts that Brooks, being indebted to the plain-

ffis“p;"pj;,ti’;; tiff below, now the appellee, in the sum of 85000,

e payement.  sold him, in part payment of that sum, a parcel
of goods, some of which were removed by the
appellee, and others left in Brooks’ store—that
Brooks failed a few days after the sale, and that
the goods, left by the appellee in his store, were
taken possession of by the defendants, now the
appellants, as syndics of Brooks’ creditors—that
the appellee brought the present suit against them
for those goods, or their value, and obtained a
verdict and judgment, from which the present
appeal has been taken.

TrE appellants contend that this sale, not hav-
ing been followed by the delivery of the goods,
did not vest any property in the appellee, and
could not affect the right of third persons. They
also alledge that this was a sale, made in fraud of
Brooks” creditors, and consequently a void traos-
aetion.
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O the part of the appellee, it is maintained Eagt: District.
that against the allegation of fraud the verdict of o~ ~U
‘the jury ought to be conclusive : and, as to the Durxrozo
delivery, altho’ no actual removal of the goods did Syupics oe
take place, yct, there was such a delivery of them Brooxs.
as is sufficient, in the eye of the law, to vest the

property in the vendee.

Firsr, as the question of delivery. The only
facts, which appear from the statement is that
Durnford, having on the 5th of June, 1811,
bought from Brooks a parcel of goods, on pay-
ment of a certain debt, removed some of them
and left some in Brooks’ store, saying he would
send fpr them in a few days.

ThE delivery of moveable property, accord-
ing to our laws, can take place in one of these
ways : by an actual and real delivery of the goods
themselves—by the delivery of the keys of the
building, in which they are kept—or, by the mere
consent of the parties, it the thing cannot be trans-
ported, at the time of the sale ; or, if the purcha-
ser had them in his possession, under another
title.

In this case, if there has been any delivery, it
.must have been an actual and real delivery.  Vor,
nothing appears in evidence as to any symbolical
delivery, as delivery of keys, nor as to any deli-
very by consent of the parties, if the thing .sold '
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East. Distriot. could not have been'removed at the time- of sale,
Fan. 1814. . . .
A~ propter magnitudinem ponderis, but for which
Durxrorp there was no motive in this case, where the

Syupics oF goods left were not more heavy, - and perhaps less

Baoois. s0, than those which were removed.

Tae question of delivery is reduced, therefore,
to this : Is the real delivery of some of these
goods to be considered as a delivery of them all ?.
If the thing sold did consist of one entire body,
such as a stack of hay or a heap of corn, it would
be questionable whether a delivery of part of that
body be tantamount to a delivery of the whole.
But here the goods sold are of different kinds,
they consist of cloths, crapes, cambrics, and
thread. Is the delivery of the cloth to operate as
a delivery of the crape ? It appears to this court
that it cannot. - The articles are, indeed, includ-
ed in the same bill of parcels, but they are never-
theless distinct and separate objects. If in- the
same bill of sale a house and a slave had been in-
cluded, would the delivery of the house be view-
ed as a delivery of the slave ? Surely not. So, in
this case the possession, taken by the purchaser,
of a certain description of goods, cannot be made
to extend to certain other goods, which remained
in the store of the seller. ’

WE must, therefore, say that the goods, which
are the object of this suit, have not been delivered
“o the purchases.
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¥t remains now to consider, what is the con- E‘j;'»nnllgtllzct-
sequence of that want of delivery to the appellee. _~~_s
If the situation of Brooks was yet the same, as Dugxroxp
when he sold the goads to the appellee, the appellee Syxprcs ox¥
would have against him, that kind of action known ~ P2°°**
to the civil law, under the name of actio ex empto.
He might sue him for the specific performance of
his contract, or damages in defect thereof. But
Brooks has failed : his property has been transferred
to his creditors. Has the appellee, under such
circumstances, retained any right to the goods,
which he had bought ? If we should consider the
transaction as a real contract of sale, 1t is a prin-
ciple of law, that this contract does not of itself
transfer to the purchaser the property of the thing
sold: such transfer is the effect of the delivery.
T'raditionibus & usucapionibus dominia rerum, non
nudis pactzs, transferuntur. I 20 C. de Pactis.
Hence it is, that when a thing has been sold, but
not delivered, if it be afterwards sold and deliver-
ed to another person, such second purchaser, who
has obtaingd the possession of the thing, becomes
the owner of it.  Quando se venden unas merca-
derias o gosas a dos, in diversos tiempos, es pre-
Jerido en ellas, el que primero tomo la posesion
de ellas, aunque sea postiero en la compra. Cur.
Phi. bb. 1. C. 12. No. 52. Hence it is also
that the creditors of the seller may seize the thing,
sold by their debtor before it is delivered, as

Fr
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Pothier lays it down. 7raité du Contrat de Vente
Part. 3. Chap. 1. Art. 2.

ArprrLyinc these principles to the present
case, we see that Brooks, before he delivered to the
appellee, the goods, which he had sold him, con-
sequently before the appellee had acquired the
ownership of them, transferred all his property to
his creditors ; who took possession of it.  There-
fore, should the transaction which took place,
between him and Durnford be considered as a real
contract of sale, it would be worth questioning
how far the situation of his creditors. might be
assimilated to that of a second purchaser, or to
the case of creditors, seizing the property of their
debtor, after its sale and before its delivery : it would

"be worth examining whether there be any subs-

tantial difference between possession given to cre-
ditors of the property of their debtor, by a judici-
al order in case of a cession, and an actual scizure
of the debtor’s goods, at their suit.

Bur this is not a naked contract of sale. It is
a contract, by which one of the parties agrees to
receive certain goods in payment, instead of
money. It is that particular kind of contract,
which Pothier distinguishes, under the name of
dation en payement, which tho’ bearing a great
resemblance to the contract of sale, differs from
it, in this material point, that delivery here is not
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a mere consequence of the contract, but the Ea;& Dl'gﬂ“*
very essence of it. The creditor, who had a right _~~y
to receive money, and who agrees to receive goods DurNraxn
in its stead, is certainly in the same situation, Syxpics ox
before the goods are delivered to him, as he was ~ Bro%*
before the payment of the money. Declivery, here,

is payment; until delivery, the condition of the

parties remains the same ; one 1s the creditor, the

other the debtor.  Human ingenuity would be at

a loss to discover any change in their respective si-

tuations. If, therefore, while things are in that state,

the debtor becomes insolvent, the goods, not yet

delivered in payment, do certainly belong as much

to the common stock, as the money found in

the possession of the bankrupt.

TuE opinion of the court being that the ap-
peliee has no right to the goods in contest, nor to
theic value, it becomes unnecessary to inquire
mto the other part of the subject, viz. the questi-
on of fraud.

It is, therefore, ordered and decreed that the
judgmentof the district coutt be reversed and that
Judgment be entered for the appellants, with costs.
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EASTERN DISTRICT. FEBRUARY TERM, 1814,

s Y T—

East. District. RILEY vs. LYND,

Feb. 1814,
RrLev In this case, Francis Riley, of whom the plain-
L tiff, now the appellant, is exccutrix, had obtained
YND.

in the court of the parish of New-Orleans, on the
Appealfrom 31st of December 1811, a final judgment against
anorder, main-
taining an in- the defendant, now the ﬂppellee, for the sum of
Junction. $ 309. Posterior to that, viz on the 25th of Ja-
nuary 1812, the parties entered into a compromise,
in which they express that there is a misunder-
standing in their accounts, amd agree to have their
disputes settled by two persons, named in the com-
promise. Upon a representation of the circumstan-
ce, the Judge of the pavish court granted an injunc-
tion staying theexecution of the aforesaid judgment
till further order. The compromise having never
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been carried into effect, and one of the particsEas ,
Feb. 1814,

729

t. District,

having since died, the appellant applied to the U

parish court to have the injunction dissolved. This
was refused, and from the order maintaining
the injunction this appeal bas been claimed.

A previous question is raised by the appellee,
as to the jurisdiction of this court. He contends
that this is not a case of which we can take cog-
nizance, in. as much as the order complained of
is not a final judgment. ’

TaEe law has, indeed, limited, the jurisdiction of
this court to appeals from final decisions and judg-
ments, and this court, i conformity thereto, has
already refused to take cognizance of appeals from

~ interlocutory decrees ; but, at the same time they
have declared that, as to what shall be considered
as a final decision or judgment, each case must
speak for itself. *When an order, not strictly in,
the form of a final judgment, is, in its effect, tan-
tamount to it, this court has and will exercise
jurisdiction.

THaaT this is such a case needs not be demons-

trated. On the one hand, the judgment, ren-~ -

dered in favour of the appellant, is a dead letter,
if the decree complained of is suffered to subsist.
On the other, the appellant is barred from bringing
any other action, for the same cause, against the
appellee : for his case is alréady adjudged. No

-
RiLeYy

s,
Ly~
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Rast. District Jecision can be more effectualy final. It is,

(v~ therefore, a proper subject for the jurisdiction of
Rz‘;f” this court ; and

Lisn Tuis court, being of opinion that the parish
- Judge has erred, in maintaining the injunction, the
cause of which was extinct, do order and direct
that the decision appealed from be reversed, and
that the injunction, staying the execution of the
judgment, obtained by the appellant against the '
appellee, be dissolved, with costs to be taxed

against the appellee.

——

- DUNCAN & JACKSON’S SYNDICS vs. DUNCAN.

Debtor ma- By the Court. This is an action brought by
3ing a cession, . . .
must deliver the syndics of the creditors of a late commercial

! his goods, .
alt, canot say DOUSC, against one of the partners of the firm, to

be has deliver- ‘ . i} e
cd emough to ECOVEr money by him embezzled, some time

pay his debts. before the failure of the house.

e TrE embezzlement has been proved, in the
.w{ court below, and is not even attempted to be

denied. 'The defendunt, now the appellant, rests
his defence upon a variety of other grounds, all

, of which may be reduced to two principal ohjec.
tions. One to the nature of the action, the other
to the want of a cause of action in the plintiffs.

I. THE objection to the nature of the action is
this, that it is an action of fraud, and that the
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plaintiffs, now the appellees, had no right to bring
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East. District.
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such an action, either in behalf of the creditors, \~~u
because no fraud has been committed against Duvcay & @

them, or in behalf of the partner of the defen-
dant, because no such action lics between part-
ners.

Ir this suit had been brought, in the form of
au action of fraud, both to recover from the appel-
lant the sum embezzled, and to have him punished
for the fraud, as the appellees’ counsel has alleged,
it ought, indeed, to be dismissed, not from any
want of right in the appellees, but because such
actions are unknown to our law : and, because
any attempt to introduce among us the multifari-
ousness of Roman jurisprudence ocught to be
discountenanced, as tending to perplex the suitors
and embarrass the administration of justice. But,
that it is a suit simply for the recovery of money,
does appear on the face of the petition. The fraud
" is, indeed, alleged; but only to establish the
nature of the right to recover.

TuEe petition is suchas the act formerly regula-
ting the practice of the superior court, and now that
of the district courts, require it to be. It statés
the cause of action and concludes with a prayer for
relief, suited to the circumstances of the case. The
action was, therefore, properly instituted, and the
objection to its form is groundless.

II. Tue other objection is to the want of

Jacksox’s

SYNDICS
vs.
Duncar.
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Duncav &
Jackson's
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DQNQAN-,
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a cause of action in the plaintiffs. This is the point
on which turns the whole defence, and with which
are connected the different exceptions, taken in the
course of the trial.

Ix the plea are twa allegations : one is that
the estate surrendered was. more than sufficient to
pay the debts of the partnership—the othér that the
sums received by the syndics, since the surrender,
exceed In amount the total amount of the debts.

. Acaixst the first of these allegations; it is
contended, that the person, who makes a cession
of his goods, is bound to surrendcr them all : and
that, should he retain any part of them, the syndics
of his creditors have a right.to compel him to give
it up, although the property surrendered should
appear to be more than sufhicient to pay his debts.

THur1s is certainly sound doctrine.  The cession
of goods must be a cession of alf the goods move-
able and immoveable, rights and credits of the deb.
tor. It matters not, whethep their proceeds may
exceed eventuaily the amount of the debts. The
whole property must be surrendered, to be admi.-
nistered and disposed of, according to law. The
creditors, by their syndics, must be put in posses-
sion of the whole. They have a right to collect
every portion of the estate, which they may come
at.  These are principles to be found every where,
and which it would be ridiculous to support by
quotations of _ authoritics.  Inthis case, there.

\
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fore, whether the appellant be considered as retain- Bagt. District
ing part of the estate of the partnership, or as one '
of the debtors of the partnership, for so much of Duxcar &
its estate, as he has couverted to his own use, the Jg::ls;;z’:
creditors have undoubtedly the right of calling on s.

. DUNCAN.
him for the amount.

2. Bur, it is said that, if the syndics had once
that right, it has become extinct, now that they
have received more than the amount necessary to
pay all the debts.

¢ Suourp this be the fact, it would be proper to
exumine whether as soon as the syndics of the cre-
ditors of a bankrupt have collected money enough
to pay all his debts, their right of possessing the
estate ought to cease, or whether it ought to conti-
nu€ until the administration be completely closed
and their accounts rendered. But, before entering

“into that investigation we must ascertain whether it
be really true that the syndics of Duncan and Jack-
son-have collected funds, sufficient to pay all the
debts of the firm.

WitH a view ta prove this, the appellant had
put to the appellees certain interrogatories, which he
complains have npt been so completely answered,
as to enable the court to discover the truth. He
contends that, had those interrogatories been fully
and categorically answered, he would have been
able to shew that the appellees have really received
more money than is necessary to pay every lawfyl

Ge
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East. District creditor of the firm. In support of thisassertion,

Feb. 1814

W~~~ he maintains that part of the monies by them col-
Dovean &-lected, has been misapplied ; that, instead of em-

Jackson's
SyNDicCs
8,
Duncax.

ploying them to the satisfaction of the creditors,
mentioned in the schedule, they have without any
authority, applied them, to the payment of other
debts, discovered since the surrender.  Bat, it
does appear to this court, notwithstanding the
alleged insufficiency of the answer to the interro-
gatories, enough is exhibited to establish that the
funds, as yet collected, fall short of the amount
of debts, even as acknowledged in the bilan.

It is not necessary here to inquire how much
remains to be collected ; for the property to be
disposed of may perish, or the funds to be recovered
may belost, before they come to the hands of
the syndics. What it is important to ascertain is
how much they have actually received. Upon
this, the answer of the appelleesis precise. The
account sworn to by them and the statement of
facts shew that the monies hitherto collected amount
to the sum of 8 38,390 : the debts, as mentioned in
the bilan, are rated at 8 37,600 ; leavinga balance

of $790. Butthe costs and expences alone, in<

curred since the surrender, have absorbed several
thousand dollars.  Therefore, independently of any
payment to creditors, not mentioned in the bilan,
there is an actual deficiency to pay the debts there
recognised. Add to this, that the amount of debts
and credits, as mentioned in the bilan, is by no

.
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e ot e East Distfict.
means definite—that it is merely guessed at, and East  Diste

therefore, left to be afterwards settled by the syn- \(_m~_
dics—that the syndics, on a close examination of Dureax &

. . .. Jackson’s
the affairs of the firm, have found additional debts, “Sywpras

to theamount of $ 41,000, as appears from the pyreax.
deposition of their attorney in fact and of the clerk
of the late firm of Duncan and Jackson ; and it will
be seen that the sums hitherto received fall far short
of the real amount of debts. The syndics, indeed,
have, of their authority, recognised debts, of which
no 'special mention is made in the schedule, and
they have also, without waiting for the decree of
distribation, required by law, proceeded to make
payments. This is irregular and they 1nay be cal-
led to an account for it. If any of these debts
were wrongfully paid, they are answerable to their
constituents, the creditors. But this does not alter
the case as to the evident insufficiency, no matter
to what amount, 'of the monies hitherto col-
lected. A

'Fue administration of the syndics of Duncan
and Jackson then is not at an end. They have
more to pay, than they have actually received ;
and so long as that is the case, their right to collect
the funds of the estate cannot be questioned.

It isordered that the judgment of the parish
court be affirmed with costs.
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Eagt, District. DUPLANTIER vs. PIGMAN.

Y N Hennen, for the plaintiff. This is an action
DurrLanTIER } . ]
. brought on a mortgage, made in' favour of the
IoMaN. . o ) A
plaintiff, as vendor, by the defendant, as vendee,
) gurcha'ser,ffor the security of the purchase ‘money, of six
nger . »
;’:icﬁi,,,z"' m.fy lots of ground, of which the defendant has. been
withhold pay-¢ . ; .
ment. in possession since the sale.

Interestdue,. Ty purchase monev, as secured in the sale
on every instal. -

ment payable, and mortgage, with interest on cach instalment as
whet purcha-, . ., P .
ger has pous-it became due, is claimed by the plaintiff and the

seselon ofthe payment fesisted by the defendant, principally,
because of an incumbrance, made on the lots
by the plaintiff, in favour of Madam Declor, from
whom he purchased. It is insisted that, unul
this mortgage be raised, the plaintiff bas no right
to demand the purchase money, and that, as the
defendant has not been in mord, no intefest
can be cliimed. The cxistence of the mortgage,
the defendant represents as an eviction, and a vio-
lation of the vendor’s warranty.

To this, Tanswer that possession of the thing
sold, given by the vendor to the vendee, with the
title of ownership, 15 a fuiilment of the obliga-
tion of the vendor. Le contrat de vente est un
eontrat, par lequel I'un des contractants, qui est le
vendeur, s'oblige enrvers Pautre, de lui fuire avowr
kibrement, a titre de propriétaire, une chose, poir
une somme d’argent, que Pautre contractant, gui
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#st Pacheteur, s’oblige réciproquement de lui payer. Rast. ';gsl';mt
Un vendeur qui vend une chose, dont il croit de (o~~~
bonne foi étre le propriétaire, gumgu il ne le soit Durranrise
pas, nes oblzge pas précisément a en transferer Pmmm
la propriété. Hactenus tenetur ut rem emptori
liceat, nom emim ut ejus faciat. Dig. 19 tit. 1,
sect. 30, s. 1. Pothier, contrat de veute, art. prél.
& 48. '
Posskssion as owner, with his title, the defen-
dant acknowledges ; neither deception, suppressio
veri, nor want of good faith can be objected to the
plaintiff ; for, in his act of sale, to the defendant,
he recites his own title, which discloses the mort- \
gage, given by the plaintiff, to Madam Delor, his
vendor. The defendant then, by this recital, had
presumptive notice of this incumbrance, which -
1s so violent that the court will not allow of #s
being controverted. Powell Mortg. 569, Sugden’s
law of vend. 492,499, 5 Bacon 65, 73 and cases”
there cited. ‘
Txe defendant now complains with 1l grace
of that, as a cause for non payment, which he
knew when he contracted.
Cax he, with better founded pretentions, say
that the mortgage amounts to an eviction ?
Uuntil an action has been instituted on the mort-
gage, he cannot, with the least appearance of jus-
tice, pretend that he has suffered an eviction ; or
even that he is in danger of it. Strictly, the vendee



258 CASES IN THE SUPREME COURT

East. Distiict- has no right to an action on the warranty of the
vendor, until by the exccution of a definitive judg-
l)vn.urusn ment he has been dispossessed. Non dicitur res
Pm.nnr evicta per solam sententiam, sed per ejus executio-
nem. Evicta res emptori, non videtur, nist ablata
sit el possessionem, unde notant sold , sentemtid
possessionem non amitti, sed ipsd tantum exe-
eatione. Gothofiedi comm. in Dig. 21 tit. 2, I,
57. Pothier, contrat de vente, art. 88.

Suovrp an action be jnstituted by Madam
Delor, on her mortgage, the plaintiff has even
then a nght to insist on the payment of the pur-
chase money by the defendant, on giving him secu-
rity to save him harmless in the action. The phin.
1iff has done more, he has offered to obtain the
cuncelling “of the mortgage, on payment of the
prrchase money.  Should he fail in this, and be
unable to sccure the defendant, he has a right to
insist on the deposit of the money in court.  Con-
trat de vente, art. 278, 281. Code Civil, 361
art. 85.

THAT interest is due on the amount of the pur-
chase from the expiration of every instalment, the
authorities are very positive.  L’achetewr doit les
intéréts du prix, non seulement avant qu'il ait
été mis en demeure de payer, mats méme pendant
le proces sur la demande qui lui est fuite par un
tiers de délaisser, quoigu’il ne soit pas obligé de
payer & sonvendeur qui ne lut offre pas de caution.
Contrat de vente, art. 284. Dig. 19, ti, }, L 18,
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8. 20. Domat, liv. 3, tit. 5, s. 1, §. 4. 2 Argou Egﬁ},_?:ﬁu

360, 391. : ¢ VNG
. i DueranTiEZR

Turner, for the defendant. The judgment ofthe  piouas.
district court condemning the defendant, ought
to be reversed, because it appears to be given
contrary to the principles of law and equity and
1s erroneous on several grounds.

1. Because it is given for the whole of the
purchased price of sundry lots of ground, sold
by the plaintiff to the defendant with warranty
agaiast all incumbrance and which lots are incum-
bered by heavy mortgage debts by the plantiff to
Maudam Delor :

2. Because the decrce gives the plaintiff
interest, on his debt, from the day stipulated for
payment, when no interest was contracted for,
and when it appears no payment of the principal
could have been made with safety, and when
the plaintiff had no right to demand the payment
in consequence of the existing incumbrance :

3. Becavuse the court decreed costs against
the defendant; when it appears very manilest the
plaintiff had not a right to coerce payment when
he sued.

I. Uron the first point, it is clear that, by the
general principles of equity, as well as by the
express provisions of the civil code, no action
can be maintained for the price of land, whilst the
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purchaser is in danger of losing jt, by defect of title

i~~~ Or by previous incumbrances unless the vendor
DurrarxTies shall give security to indemnify him against such

8.

PioMaKN.

incumbrances or defective title.  And for the
support of these principles we rely on these
cases.—1 Eg. Ca. Abr. 27. C. 2.—1 Domat
5. 1. tit. 2. 8. 4. art. 11, and 67. Ciwv. Code
360. art. 85.

Bur he denies we are under the protection of
that article of the code, because no suit bas been
instituted against us, on Madam Delor’s mortgage.
This objection is without force, the law does not
mean suit, it means the right to sue, in court.
Any one having aright to sue is deemed in law, to
have an action. No one can with truth be said to
have an action, who hasno right to sue in court.
This by consulting the definitions of an action, in
books of authority, will appear manifest. Cooper’s
Just. 326. Doct. Plac. 26. Co. ALit. 285. Wood’s
Inst. 533. !

A Revreask of actions, is arelease only of the
right to sue'in court for the recovery of the thing.
So when it is said actions are forfeitable by war.
Am. Law Jour. 57.

AcTtrowns arereal and personal : a real action by
the civil law, is an action for a specific thing.
Coo/m s Just. 326, 7, s. 1,7, 17 and note 640.

It is the common course of a court of equity te
enjoin the payment of the purchase money, until a
iitle 1s made, or the incumbrance removed. When
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any such exist and are discovered before payment E*}';b gissgi“-
of the price.  This is done to prevent multiplicity _o~~_
of suits and possible loss. Sug. low vend. 345, 1 Dverantier

vs.

Vezx. 88,2 Vez. 354, 4 Bro. 394. PiomAN.

II. Tue second objection results from the prin-
ciples established by the cases and books already
cited, which, indeed, may be all embraced in one
sentence : ‘“That he, who sceks equity, must first
do equity.” Kaims’ Princ. Eg. 54. Fras. Max. 1.

THuE defendant could not with propriety be said
to be in default of paying, when the plaintiff is in
" default. The land is ynder incumbrance and the
plaintiff has no right to compel payment, until he
does one of two things, to wit. either remove the
incumbrance or give security to indemnify against
it : neither of which has he done. With what right
then is he clothed, to demand the payment of in-
terest : the defendant did not contract to pay it,
neither is he in default. Moreover, the thing is
barren, it bears no fruits, and there arises no equi-
ty from the enjoyment of possession. They were
naked town lots, when bought. 1 Domat, 63
art. G.

III. Ox the third objoction : the defendant
ought not to pay costs, when it appears the plaintiff
brought suit before he had done on his part all that
was requisite to entitle himself to the debt. Had

he done all he is bound to do, this suit would never
Hu
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East. District. have had existence. It is not fuir to impose costs
Feb. 1814. . .
i~ on thedefendant, when his defence is found to be
Duruanries just and legal, against the plaintiff’s demand. Costs
szov;;xx- are in the discretion of the court, and in this case,
the just exercise of that discretion is asked for, by
the defendant, with confidence upon the principles

before laid down.

By the Court. This suit was commenced by
the appellee, as plaintiff, in the late city court,
and from the decision of that court an appeal was
taken to the superior court of the late Territory
of Orleans, and the suit transferred to the district’
court of the first district ; and from a final judg-
ment there rendered, it is brought, by an appeal,
before this court. The action is instituted on
certain sales of lots made by the appellee, to the
appellant, which are situated in the fauxbourg,
and are part of the plantation purchased by Du.
plantier, the appellee, from Madam Delor Sarpy,
and conveyed to him by a public act of sale, bear-
ing date on the 16th of June 1807, by which the
whole property is mortgaged, to secure the pay-
ment of the purchase money. The acts of sale
from the appellee to the appellant, for the lots,
bear date in August and November of the same
year, and in them a mortgage is reserved on the
property, in favor of the seller ; the payment of

- the price was to have been made by instalments,

the first of which was duly paid ; and the pur-

.
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chaser failing to pay the latter, the suit was com- East, District,
menced as above stated. N
DuPLANTIER
TrE counsel for the appellant, who was defen- Piowax.
dant in the court below, contends that heis not
bound to pay for the property in question, on two
grounds. \
1. On account of the probability of being dis-
turbed in his possession, and the danger of being
evicted by Madam Delor Sarpy, the seller to
Duplantier : as she holds a mortgage on the pro-
perty, to secure the payment of the price, 80,000
dollars, of which a part appears yet to remain un-
paid. :
2. BEcause the seller, Duplantier, has altered
the plan of his fauxbourg, so as to lessen the value
of the lots purchased by the appellant, and this
since the sale. And they further contend that
they ought not to pay interest on the price, and
that the judgment of the district court is erroneous
in having allowed it, as 1s cannot legally be recaver-
ved, until the purchaser shall be secured in his
quiet possession ; and that no interest ought to
be paid, because the thing sold yields no fruits
or profits.

I. As to the first ground of opposition made
by the appellant, to the payment of the price, this
court is of opinion, that he is well supported in it
by the facts and the law applicable to the case.
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East. District. T'here can be no doubt but that he is liable to be

Feb. 1814,

W~ disturbedin his possession, and in danger of evic-
Duriavtiention, so long as Madam Delor’s mortgage re-

s,
Prcuan,

mains unsatisfied, which appears to be the case,
and that to a very large amount : add to this the
great danger of totalloss in consequence of the
probable insolvency of the seller ; and it does not
appear that any security has been offered, on his
part, against these dangers to which the purchaser
is so evidently cxposed.  'T'he law is positive and
explicit, that if the buyer discovers before pay-
ment that he is in dunger of eviction, and makes
this appear, he cannot be compelled to pay the
price, till after he is secured in his possessiona
1 Domat, book Y. ¢. 2 sect.3,art. 11, in support
of this rule is cited the digest.

ThE second objection to payment made by
the appellant, might possibly he good, so far as
to diminish the pricc, or even extend to a rescis-
sion of the contract; but not being supported by
such evidence as would enable the court to decide
with any kind of certointy, and, indeed, having
been almost abandored by the counsel, in the ar-
gument of the cause, it is thought unnecessary to
make any further observations on this point.

IT. As it relates to the refusal to pay interest,
it is unnecessary to enter into any lengthy discus-
sion on that subject as it has already been deci-
ded in this court, in the case ¢f Syndics of Segur
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vs. Brown, ante 93, that where the price is owing E“Ifgb li‘;sltzfc"-
for land or any thing which, front its nature, (~~U
may produce fruits or revenue, there interest DurraNTieg
is recoverable from the period at which the money Picuaw.
became due, tho’ no demand of payment has ‘
been made—whether the land be onc acre, or an

hundred, is immaterial. But, in the present case,

it is contended that interest ought not to be
recovered, because the buyer is not bound to

pay the original debt, until he be secured in

his possession ; and this objection appeared to

the court to have considerable weight ; however,

on examining the law, we find that it is the actual
possession and enjoyment of the property, which

gives the right to the seller to claim interest,

and that, so long as the purchaser remains in pos-

session, he is bound to pay it on the price, unless

he offer the money to the seller, and consign it

for his use, in case he refuses to receive it ; it

being considered unjust that the purchaser should,

at the same time, enjoy both the price and the

thing sold. In support of this dectrine vide 1

Domat 397, book 3, c. 5. 11 Pothier con. de vent.

294 no. 284 and the Digest, book 19, law 13 c.

20, 21, .

From an examination of the record, it does
appear that the judge and jury in the court below,
intended to found their verdict and judgment, on
the principles herein acknowledged as law, by this
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East. District. conrt,  But from the manifest uncertainty in the

Feb. 1814,

A~ verdict, and as the district judge has not, in his
Dureaxtien judgment thereon, rendered it more explicit, it
.

ProMaxn,

becomes the duty of this court to reverse and

annul the judgment of the district court ; and,

proceeding to render such judgment in the case as

ought there to have been given : it is ordered

adjudged and decreed, (and we do hereby order,

adjudge and decree) that the appellee, Duplantier,

do recover from the appellant, Pigman, the sum

of three thousand three hundred and thirty three

dollars and thirty three cents, with interest at the

rate of five per centum per an. on the amount of
each instalment, from the period, at which it be-

came due. Batitis hereby provided, that the
said appellee shall not be at liberty to take out

execution, on this judgment, until he tenders a

rclease of the mortgage, which Madam Delor
Sarpy holds on the property purchased by him
from her, so far as it rclates to the lots, sold by

him, the said appellee, to the appellant, or offers to
him good and sufficicnt security, to be approved
of by the district court of the first district, to save.
him harmless from all disturbances or cvictions
which may happen to him in his possession of
said lots, by or on account of said mortgage, and

that the appellee pay the costs of this dppeal And

it 1s further ordered that this judgment be certi-

fied to the district court.
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East. District.
CLARKS EXECUTORS & AL. vs. FARRAR. Feb. 1814.

)
Taisisanaction brought upon an instrument Crazx’s Ex.

AL,

of writing, to have payment of part of the price of os.
a plantation sold to the defendunt, the appcliant, 4%

by the Chevalier de la Croix and Daniel Clark, Suitmaintain-
since deceased, represented by the two phintiffs toccurtns, ot

tors, al-
. b
and appellees, R. Relfand B. Chew, his executors. {° qu“;fﬁe‘ﬁ“ly
Instrugaert,
. . . . annexed &
Anx order of seizure having issued, asusual inmade part of

N . the petition b
such cases, the appellant opposed it, alleging he l.e?ef:nlcéo,]na;

. ) . be in French.
did not owe the full amount demanded, but had ®¢jP (el

already paid to one of the appellecs a sum of money, rects the price

. . to be puid a
which ought to be admitted as a set off, for sothird person,
on default,

much.

he may sue
without mak-
ing this per-

Ix the course of the trial below, several incidents som & party-
Purchaser,

arose, which it is necessary to dispose of, before thein danger of

. . . . eviction, may
merits of the case can be taken into consideration.  witbhold pay-

ment. T 3m 247
. . . 113 454
I. Tue first of them is the objection of the

defendant to the want of quality in R. Relf and
B. Chew, to appear, as the executors of D. Clark.

Tue facts, according to the evidence, produced
by the plaintiffs and demurred to by the defendant,
are that D. Clark did by his will appoint R.
Relf and B. Chew his executors, but that R. Relf
alone took letters testamentary. The defendant
contends that one of the executors only having qua-
bified, healone, not both, does represent the ¢s.
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East. District. tate,  Without considering how far letters testa.

Feb. 1814

L~ mentary are requisite to authorise an executor
Cuare’s Ex.to act, and whether they add any thing to the

& AL.
vs.
FARRAR.

power, which he "derives from the will, it is cer-
tain that where a testator has not provided that
his executors shall act jointly, and net singly,
one of them may act alone, evenaltho’ the other
should also have accepted the trust. R. Relf,
therefore, if he had appeared alone, would have
been a lawful representation of the deceased. His
appearing with Chew cannot vitiate the proceed-
ings. For whether Chew has, or has not, the
quality which he assumes, in either case, the estate
is fully represented by one or by both. -

II. Axoruer incident, in this case, which pro-
duced one of the bills of exceptions that came up
with the appeal, was the refusal of the district Jud-
geto cause the Instrument of sale and morigage,
presented by the plaintifis to be translated into
English and furnished to the defendant. It is in-
sisted upon, by the defendant, that inasmuch as
that instrument was annexed to the original peti-
tion, and prayed to be taken as part of it, it
ought to have been filed in English, in compliance
with the stipulation made by Congress and accep-
ted -by our convention, viz. that the judicial
written proceedings, in this state, should be in
that language.

1T appears, however, to this court that the docu-
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ment alluded to, tho’ prayed to be takenas part of Easz«téb.D}%txri,ct*
the petition, is nothing but the evidence of the \_~~y
claim, annexed to the biil, and referred to for am- CLA&E:K;sL ' Ex.
pler information, and that it ought not to be consi- ve.
dered as one of those judicial proceedings, which FARRAR.
are required to be in LEnglish. .

Besipes, the defendint had waved all objec-
tions to the pretended nregulurity, by pleading ' to
the merits, and has thus shewn tljat he wanted not
the translation of his own contract. The appli-
cation was, therefore, unreasonable, and the district

Judge did right to disregard it.

III. Tue last incident was the suggestion
made by the defendant to the district court, as to
the propricty of making the widow Custillon a
party plaintift in this suit.

Trat request was founded upon the circum.
stance of that lady, being the person to whom, by
the act of sale, the sum of money now claimed
was made payable. The district court expressed
its opinion that this was not necessary. It might
have goue further and say that the application was
wrregular.  For, either the plamtifls have aright to
recover, and then they are the proper parties, or
they have no suchright, and then their suit ought
to be dismissed.

Havixc now disposed of the several incidental
- questions, which ‘were raised in the course of the

It

L]
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trial in the district court, we now come to the merits
of this cause.  Have the appelleesa right to re-
cover ? And if so, to what amount?  The appel-
lees are the sellers of a plantation, part of the price
of whichis now due and demanded. But, it is
contended, that by a clause, inserted in the
contract of sale, it was stipulated that the appellant
should pay the sum, now sued -for, to a third per-
son, viz. the widow Castillon, that this lady is,
therelore, the person by whom it is recoverable.
There is, indeed, in the instrument alluded to, a
clause by which it is said that this money shall be
paid tothe widow Castillon, at a certain fixed
time, as a discharge of the debt due her by the
sellers, and it follows that, had the purchaser com.-
plied with that clause, the payment would have
been good against the sellers. But, if he has
failed so to do, can he now insist on that mode
of payment asa right 2 The price of the thing
sold is the property of the seller. If he chuses to
direct the purchaser to pay it over within a certain
time to another person, not a party t the con-
tract, he binds himself not to demand it of the
purchaser, if he pay that other person, at the
time appointed.  But, if the purchaser neglect to
make that payment, therecan be no doubt, but
the stipulation is at an end, and that the seller has
the same right of calling upon him for the price,
as if no such clause had ever existed.

BuT, it is said that the third person, in this
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case, who was to receive the money, is a mortgage Ea;;éhliias;f.cb
creditor, seller of this plantation to the appellees ; | =
and that inasmuch as she is the only person, who Craxc’s Ex
can give a release of that mortgage, the stipulation vs.
that the appellant should pay to her was a clause F*"%4%
inserted in his favour and for his security. This
circumstance, however, does not alter the case.

For the purchaser has aright (and that indepen-

dent of any stipulation) to require a release of, or

security against, the mortgage with which the

thing sold is incumbered ; and he cannot be com-

pelled to pay the price until the danger of evic-

tion be removed. In this case, therefore, as in

another lately decided in this court, Duplantier

vs. Pigman, ante 236, whatever is due of the price

of the plantatibn should not be levied by execu-

tion, until a release of the mortgage is tendered or .

security given.

It remains to examine to what amount the ap-
pellees ought to recover~or, in other words, if
the set-off, opposed to their demand ought to be
allowed.

Surrosing the oral testimony introduced in
this case to have been legal evidence, it amounts to
this, that S. Henderson understood from the con-
tracting parties that sundry expenses, made by
the sellers on the plantation, while they possessed
it, were to be reimbursed to them, overand above
the purchasec money ; that an' account, of those
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expenses, amounting to 8 2041, 37, together with
asum of 8 1000, for interest, paid by Clark
for forbearance of four months, for part of the
price due, was presented to Kenner and Hender.
son, paying agents of the appellant, which account
was objected to by the appellant’s attorney in fact—
that this account was, however, afterwards paid by
Kenner and Henderson : but, they do not recollect
whether the appellant instructed them to pay- it
they only presume, that the payment would not
have been made, unless it had been authorised.
Taking out the fact of payment to Clark of
8 3041, 37, on which the witnesses speak posi-
tively, the whole of their testimony is only to
their belief. “"They understood, they do not recol-
lect: they presume, is all that they venture to say.

Bur, laying aside the consideration of the im-
port of the testimony, there appears  to have been,
in this case, a wide deviation from the rules of evi-
dence established by law.  Inasuit for the reco-
very of the pricc of a plantation, the conditions of
the sale of which are exprossed ina written con-
tract, clothed with ali the requisite formelities,
oral testimony has been introduced for the pur-
pose of shewing that, besides the price stipulat-
ed in the contract, a certsin further sum was
agreed to be paid, by way of rcimbursement of
expenses, made by the sellers on the plantation,
while they possessed it. But the proceeds or
result of these expenses were incorporated in the
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thing sold: the whole was sold for the sum men- Ea.;te'b.lig{;id'
tioned in the contract, and the district Judge (_~~_,
erred in admitting evidence to shew that the price Crasx’s Ew.
stipulated was greater than there it appears to  be. %ok
Fvidence received, which oughtto have been re. ~Farsam
jected, must be considered as no evidence. There- )
fore, any thing in Kenner and Henderson’s testi-

mony, which has the tendency ofadding to, or

altering the written  conditions of the contract of

sale, 1s vicwed, by this court, as il it had never

been received.  The only part of it which is legal

evidence is the fact of their having paid to

D. Clark, in behalf of theappeilant, a sum of

%3041, 37 : that sum must be admitted as a set-
off against the claim and must be deducted {rom

the amount demanded.

It is, therefore, adjudged and decreed that the

judgment of the district court be reversced, and

that judgment be entercd for the appellees, for
815,196, 15, with legul interest, since the time,

at which the sum here sucd {or became due ; but

that no exceution shall be issucd, for the purpose

of carrying this judgment into effect, untl a re-

lease of the mortgage on the plantation of the ap-

pellant, in favor of the widow Castillon, to the.

amount of the present demand, be filed in the offce

of the clerk of the first district, or until sufficien?

security, ta be approved by the district Judge, be

given: and it is further deerced that the costs of

the appeal be paid by the appeller s. .

.
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East. District. ety -
st District By the C’aurt: -The application of the appel

v~ lees fora rehearing is founded on two grounds,
-Crarx’s  Ex.neither of which appears to the court sufficient to

& av. .
s. support it.

Farran.

I. Tre appellees first allege that the court erred
in declaring some part of the testimony, taken in
this case, to have been improperly admitted, and
recognising as legal, at the same time, some other
part of the testimony. They observe that they
know ne rule of law, which authorises the defen-
dant in a suit to prove, by parol evidence, that he
has paid the plaintiff moncy, and which denies
the plaintiff the right of proving also by parol, to
what purpose that moncy was feceived.

TrE court does not, indeed, believe that such
an absurdity ean befound in any rule of law. The
plaintifls, in this case, were at full liberty to prove,
by parol evidence, that the money, by them receiv-
cd, was on account of some other transaction
‘than the sale of the plantation: but the moment
they attempted to apply itin that way, they violat-
ed the rule of cvidence, which forbids the admis-
ston of parol evidence against or beyond the con-
rents of a written contract.  Therefore, sech  part
of the oral testimony, as went to establish that
some thing beyond the price, mentioned in the
written contract, had been promised by the pur.
chaser, was illegal evidenee.  YThe circumstance
ofits not having been objrcted ta by the defendant’s
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¢ounsel dogs not cure the defect.  This court is East. District
bound to decide according to law, andto correct the (o~~~
errors found in the record, whether they be notic- Crazc’s Ex,
ed by the partics or not.  The consent or omission .
of parties cannot wmake that lawful, which is Faznar.
forbidden by law. If the testimony ofa slave had
been heard, without any objection on the part of
the adverse party, would the court be obliged to
make it the rule of their decision, because it might
appear on the record, and in the statement of facts ?
The competency of the witnesses, say the appel-
lees, is not questioned. No; they were compe-
tent to prove any fact, except such as were egainst
or beyond the written contract ; but, every per-
son was incompetent to testify ggainst or &eyond
that.
Thr1s is not as the appellees call it a mere tec/:-
nical objection. 1t isone of great import and
much substance. Its object is to preserve invio-
late one of the most saered rules of our law : arule
which, in matters of public acts, is not made
merely for the safety of the contracting-parties, but
also for that of third persons, whose safety may be

affccted by such acts.

II. TuEe other reason, for which the appellees
solicit a rehearing, is not supported by facts. It
appears, by the record, that the appellant had engag-
ed topay toa creditor of the appellees, Madam
Castillon, the sum due, and that there exists
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East. District. in . he 2 .
e tuia D her favour a mortgage on the plantation bought

\w~~o Dy theappellant.  The appellant has alleged that
Craxws Ex. this lady is the only person who can release that

&
o mortgage, and that he cannot therefore safely pay

Fawkar 45 the appeilecs.  This is enough, therefore, to
make it necessary for the court torequire that he
shall be secured against that mortgage, before exe-
cution can issue against him. = The rule of judi-
cial proceedings “that courts much decide secun-
dum allegata € probata” is unnecessarily appeal-
¢d to, on this occasion. The rehcaring 1s refused.

e 305 A——r

MENENDEZL vs, SYNDICS OF LARIONDA.

Counsel, a By the Court. 'This cause comes up, on ex-
writness for the . . ..
client ceptions, taken by the appellant to various opinicns

The loss of ¢, .. 1. . - e IR
an instroment 21vEN Uy the Judge below, on points of law, arising

being proved, (uring the trial.
aral testimony

of its contents,
good. . . .. .
hsotventnor 1. THE first is the decision of the Judge, in re-

is  books
D ¢ Looks fecting the attorney of the appellant as being incom.-

mitted to char-

go the estate petent to tesuly in behalf of his client; and refus-

ing to admit other parol’ evidence to prove the
existence of a note, on which the appellant founds
hLis claim in this action, and its loss.

TaE court is of opinion that the Judge of the
parish court erred, i rejecting the attorney, on the
grouud of incompetcncy For altho’, perhaps,
according to the principles of the Spanish law, the
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attorney is rendered incompetent to give e\ri-Eaf}gébPissﬂff-
dence, in favor of the party by whom heis em- o
ployed, yet, we think, that this rule is impliedly MEVF—NDEZ
repealed by the act of the Legislative Council, and Syxpros or
the Civil Code, in which itis stated, on the subject Laztoxpd.
of testimonial proof, 312 art. 249 (after men-
tioning several causes of incompetency) among
other things, that the circumsiunce of a witness,
being engaged in the actual service or salary of
the partics, is not a sufficient cause to consider
him as incompetent ; butcan only affect his cre-
© dibility.

Iy relation to the latter part of this exception,
the Judge ought to have udmitted competent wit-
nesses to have been sworn, inorder to ascertain
how far such testimony may go to prove such cir-
cumstances, as will render legal the introduction
oforal proof, in the suit: the creditor having lost :
his evidence in writing.  Otherwise, it would be
impossible fora party, who has been so infortu-
nate as to lose an instrument, which scrved him
as a literal proof, ever to recover, whatever may
have been the accident by which the loss took place.

II. A second objection is taken to the opinion
of the Judge below, in rejecting Larionds, the  in-
solvent as a witness to prove that the note, about
which the present contest has arisen, was in
existence at the time of his failure ; that it was giv.
exfor a valuable consideration, and that it was nof

Kx
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paid, in consequence of an opposition made by the
appellant, to the homologation of a tubleau of
distribution amongst the creditors, offered by the
syndics.

IN support of this exception, decisions have
been cited, from the courts of England, founded
on the bankrupt laws of that country, which go to
establish the principle that there the bankrupt is a
competent witness to prove any fact, which may
go to lessen the dividend of his estate among his
creditors. The reason given, is that in such a case,
he testifies against his own interest, because he
is intitled to a certain per cent. on his estate, rated
according to the amount which it is found capable
of paying. Inthe laws of this country, relative to
insolvents, we believe, no such principle is recog-
nised ; therefore, the reasons, upon which these
decisions are bottomed, would here fail, were they
strictly applicable aslaw, in any case arising in
our country. But, it is clearly laid down in
Febrero, del Juicio de Concurso, no. 33, that in
a contest, as to the legitimacy of claims amongst
creditors, the confession of the insolvent, or his
acknowledgment of any instrument, makes no
proof, except as to his liability to pay : but not
against his creditors : because, it is considered as
fraudulent. This court is, therefore, of opinion
that the Judge was correct in his decision, by
which the bankrupt was rejected as a witness, sq
far as his testimony would affect the appelices.
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HEere, it is proper to observe, with regard to
the fifth exception to the opinion of the court be.
low, in rejecting the books of the insolvent, oftered
by the appellant in évidence, and which had bcen
improperly withholden from the syndics, if they
contain any thing concerning the estate of the
bankrupt, not brought forward, in those which
were delivered, that they cannot afford,, from
the circumstance attending them,' any  evidence
less exceptionable than the acknowledgment
or confessions of the insolvent himself.  Conse-
quently, the Judge acted right in refusing to let
them go to the jury.

IIL. Tue third exception is to the opinion of
the Judge, in rejecting Peter Colson, as a witness
offered on the part of the appellant, to prove that,
since the appointment of the appellees, as syndics
of Larionda, and previous to the institution of
this syit, both parties appearcd before him, and sig-
ned an acknowledgmentor recognition of the note,
the validity of which is now coutested, as the note
of the insoivent. It does not appear from any
thing, - contained in the record, what was the
ground of the decision, made by the court below,
in rejecting the witness. Yet, it seems by thetenor
of the exception, that he was called to prove the
contents or substance of some instrument, or
acknowledgment of the parties, in writing. If so,
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the Judge erred in refusing to admit the testi-
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Ea;t-b 113;;2'3% mony, unless the failure to produce the writing .
v~y itself should not have been batxs{hctonly account-
Mexevoez ed for.

vs.
SyNpics oF

Larsoxsa. 1V, As to the fourth exception, relative to the

admission of Rodriguez, as a witness, it does not
appeat that he is, or has been, attorney for any
of the parties litigant, in the present suit; but
only acted as such for Larionda, the insolvent, at
the time of his fallure : and, if he was found in

- that capacity, the opinion given, on the first ex-
ception, shews him to be a competent witness aud
that the circumstance could only affect his credibi-
lity.

Taur Judge having erred, in rejecting John R.
. Grymes, the attorney for the appellant -

It is ordered and decreed that the judegment
of the parish court bereversed and annulled and
that the cause be remanded to the said court, there
to be tried again, with directions to the Judge to
admit him, the said Grymes, and any other com-
petent witness, that may be offered to be sworn to -
prove all circumstances, relative to the existence
and loss of said note, and to sufler such testimony
togo to the jury.
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East. D'n:atrict_
' LANUSSE vs. MASSICOT & AL. e 1616
N
By the Court. 'Thisis the case of an endorser Laxusse

. . - . s,
of two promissory notes, suing the preceding en-  Massteor

. . & AL.
dorsers, to obtain the reimbursement of the amount AL

of those notes, which he has been compelied to pay  Prior endot.
ser, cannot be

to the holder. ' called to de-
L4 I . : fend the suit
THE defendants, now the appellees, resist the "7 e sut

claim, on the ground, that no demiund of payment actual demand
was made, on
was made of the maker of the notes. : the maker, if

due diligence
has ben used;

Tax point of law arising on this, viz. that where jhdorsers  are
no demand of pavment has been made of the mak-
er of a note, the endorsers are not liable, is not
disputed by the appellant ;  but he contends that a
sufficient demand has been made ; and he further
asserts that, altho’ no such demand should have
taken place, yet, inasmuch as he has exercised
against the appeliees the action of guarantee, while
the suitagainst him, by the holder, was pending,
he has thereby preserved his right against them.

As to the kind of action of guarantee, to which
theappellant has thought fit to resort, viz. that of
calling his prior endorsers to defend the suit
brought against him by the holder of the notes,
and the effect of which, he contends, must be to
make those endorsers liable at all events, whether
a demand of payment has been made or not, it
appears to this court a mode unknown to our laws.
Nor is it to be found in any of the laws which
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East. District. they have been able to consult : not even in the

Feb. 1814

Lawusse
vs.

French Code de Commerce. What is called
there the action of guarantee, in matters of bills

Massicor  Of exchange and promissory notes, is nothing but

& AL,

N

what is expressed in our own laws, viz, the right
which an endorser has to be reimbursed by his
prior endorsers. “The holder ofa bill of exchange
¢ protested for non payment,” says the French
Code, “may exercise his action of guarantee
&c. “The same faculty belongsto any of the

¢ endorsers with regard to the drawer, and any

¢ of the endorsers that are before him.” Is this
faculty, that of calling the prior endorsers fo defend
the suit, which may be brought, against the party
entitled to the action of gnarantee 2 No: for the
holder, who is sucd by no body, has the same
action. Itis, therefore, nothing more than the

“right of calling upon the preceding. endorsers to

be paid and indemnified. It is a consequence
of the principle thatevery party, by transfering a
bill of exchange or note, by indorsement, is con®
sidered as warranting that it shall be paid, and
binding himself to pay it, in case it should be
dishonored.  The ordinance of Bilban, in diffe-
rent words, establishes the same principle, ehap.
13, art. 22.  “When any of the endorsers has
paid the “amount ofa bill of exchange, he has his
* recourse against the prior endorsers : and may-
““ exercise it againdt all, or any of them in solidum,
““ &c.”  Thus far our laws go ; and thus do they
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agree or this subject, with the general law ofEast. District.
commerce, as understood in other countries. But, (_~~U
to suppose that when an endorser is sued by the Laxvssz
holder of a note, he is not bound to defend himself, Massicor
but has a right to call his prior endorscrs 2o defend oA
Aum @ and that, should he be afterwards condemned
for want of a defence, the prior endorsers will be
liable, even tho’ they should be able to prove
their previous discharge, in consequence of a ne-
glect to demand payment of the maker of the note,
1s a doctrine, which to this court appears to be
as repugnant to the laws of reason, as it is to the
positive laws of commercial countries, and which
would produice in practice an endless source of liti-
gation and confusion.
LeT it be further observed that, in this parti-
cular case, even this kind of recourse has ot
been regularly exercised. The appellant has
called his warrantors, when it was too late for them ‘
to undertake his defence. Judgment was ren- .
dered against him, at the suit of the holder of the
notes, five days before the time allowed to the
appellces. to answer : and itis in vain to say that
the delay, within which a new trial may be de-
manded was not elapsed. For new trials are grant-
ed only in cases provided by law, and are not
to be relied on as a matter of course.
Ir, therefore, the appellant had no other ground
to go upon than this kind of warranty, we are
»f opinion that his action cannot be maintained.
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Burt there is another question, in this case,
and a truly important one; has any demand of
payment been made of the maker of these notes,
and if no demand has been actually made of him
personally, las any thing been done, which may
be considered tantamount to a demand ?

Uron this point, the facts areas follows : Charles
Massicot had his domicil on a plantation, of which
he was part owner, distant ten leagues from New-
Orleans.  About four months before the notes
became due, ihat place was scid by the sheriff and
he was turped out. He then went with his wife
and children to his father in law’s, a few miles up
the coast and staid there. 'While there, he used to
come to town, to the house of Plauché, his brother
in law, to attend to his business. The time,
which he spent in that house, on different occa-
sions, was in all about two months. He also
came, now and then, to the house of Eleonor
Wiltz in the city, and stayed there about a day
or two, attending to his business in the city.
When the notes became due, the Notary Public
went to demand payment first at Plauché’s, then
at Wiltz’s, and, in both places, received for an-
swer that Charles Massicot was at the plantation.

Tue general principle of law is that a demand
of payment must be made of the muker of a pro-
missory note, in order to make the endorsers
liable. But, there are circumstances in which
that is not practicable : as when the maker hys
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-

removed from the place where the note was pay- Eaj’{},_?}fff“’
able or where he hasabsconded. In such cases, it is \ o~
sufficient for the holder to justify that he has used Lawusse
due diligenceto get payment from the maker of Massicor
the note. Inthe English writers, who, in com- ¥ *™
mercial cases, are more full than any other, that

principle is consecrated. In one case, among

others, Collins vs. Butler, Strange 1087, the holder

of a note thought that he had shewn enough by

proving that the maker bad shut up his store,

before the note became due : but, the court was of

opinien that he ought to have given in evidence

that he enquired after the makey, or attempted to

find him out.

LET us see whether this case may by classed
among those, in which due diligence has been
shewn, on the part of the holder.  Charles Massi-
cot had once a fixed place of residence : he was
turned out of it four months before the notes be-
came due. Where was his residence, during
those four months ? he had his wife and children at
his father in law’s in the country ; but he spent
two of those four months at his brother in law’s
in the city to attend to his business. To those
who had any dealings with him, this must have

_been the spot, which they considered as his place
of residence. It is highly probable that few of -
them, if any, ever enquired whether he had another.

Both were temporary ; in none was he at home,
Lz
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IT appears to this court that, after Charles

L~ Massicot had been turned out of his domicil, he

LANUSSE

had no absolute residence any where, and that for

Massicor the purpose of attending to his business, Plauché’s

& AL,

. house was, more the place ofhis residence, than

any other—that, under such circumstances,, the
holder has shewn due diligence, in endeavours

" to find him out, and has done that which, accord-

ing to law, is sufficient to make the endorsers
liable:

WitH respect to the particular situation of
Augustin Massicot, one of the endorsers, who
lives at the distance of seven leagues from New-

" Orleans and alleges that he has receivedno notice.

of the protest, it appears to this court that the only
practicable means of giving him notice have been
used by the appellant.

WrEN the parties to a bill of exchange, or pro-
missory note, live at a distance from the place,
where it was payable, the general rule is thatnotice
of the protest is sent to them by the next post.
It is true, that in this country there exists a
particular inconvenience, which is that the post
does not pass every where. But, there is always
for every inhabitant a place where he sends for
his letters.  The post-office at New-Orleans, - for
those who live no farther from the city than
Augustin Massicot, is certainly the proper place
of deposit for letters addressed to them. Should

v
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the letters, thro’ mistake, be sent out to seme E“stb I;;}ﬁ‘ct-
other office, more remote from the party entitled w\_;
tonotice, than the place where such notice is Lanusse
deposited, the fault can no more be attributed to Massrcor
the person giving the notice, than the mislaying & A
orloss of it would be. All he has to dois to put
itin the post-office. Heis not to be answerable
for what happens afterwards. :

THE courtis of opinionthat in this country,
as well as every where else, notice deposited in the
post-office, for those who live at a distance, is all
that can be required, and that any other manner
of giving notice, if such could be devised, would
not only be deviating from the established custom,
but would create more difficulty and inconvenience,
than can possibly arise from the observance of the
general rule.

It is adjudged and decreed that the judgment
of the district court be reversed, and that judg-
ment beentered for the appellant for the amount
* of the notes, with interest from the date of the
judicial demand and costs.

ety L A—

ArpricaTIoN forare-hearing. By the Court.
In the decision, given in this case, the court have
recognised the principle that a demand of pay-
ment, from the maker of the note is necessarv to
render the endorsers liable.
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Tuis demand must, either be made of the

. (v~ maket of the note personallv, or at the place of

Laﬁvssn

his residence. But, in this particular instance, it

Massior  hasappeared to the court that the maker had no

& ar.

fixed place of residence any where, when the notes

became due : and that the house ‘in which he
spent the half of his time to attend to his busi-
ness in the city, was more to be considered as the
place of his residence, for such purposes, than the
plantation of his father in law, where his family
bad a temporary asylum. This case, therefore,
depends on peculiar circumstances, different from
those of any cases cited by the applicant, and the
decision of the court does not disagree with the
general principles there recognised.

On the pretended want of notice, complained
of by one of: the endorsers, nothing new b‘ein‘g
advanced by the applicant, the court are still less
disposed to grant a rehearing The uniform and
universal manner of giving notice, to endorsers
living at a dxstance, is to put the notice in the post.
office. If the person to whom it is addressed
hve nearer to that office than to any other, it
ought to remain there until sent for.  But, that is
the business of the post-master : putting the no-
tice into the box is all that the holder is bound
to do. The rehearing is refused.
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East. District.
DURNFORD vs. BROOKS’ SYNDICS, ante 222,  Feb.1814.
L~/

. D
ArrricaTrion for arepearing. By the Court. ~ "y o%°

In this case, the appellee, being dissatisfied with SY%""S oF
. g HOOKS,

“the judgment of the court, obtained a rule upon

, ; Rehearin,
the appellant to shew cause, ‘wh} a rehearing 4 .- o0°aning
should not be allowed. The counsel has con-
tended that the judgment of the court is against
cvidence and against law."

AcarnsT evidence, because the court has pro-
nounced the transaction, which took place between
the parties to be a dation en payement, a givingin
payment, while, in the statement . of facts, it is
called a purchase. '

THE court, in forming their opinion, have rot
attended so much to ‘the name, given by the par-
ties to the transaction, as to the nature of the tran-
saction itself.  If the parties should state that one
has given to another a picce of ground fora sum of
money, the court would not call that a gift, buta -
sule. So here, the parties say that one, being creditor
ofthe other, called on the debtor to demand pay-
ment ; that the debtor, having no moneyto give,
offered goods in payment, and that the creditor
purchased the goods.  This name of purchase
does not alter the nature of the transaction, such as
it appears on the exposition of the facts. The
court, therefore, has called ita dation en payement,

i
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East. District.and has drawn a line. of demarcation between this
‘v~ kind of contract and a naked contract of sale.
Dornrors  NoTHING having been said against that dis-

.SYND:’E; or tinction, which: can induce the court to change
Brooks:  their opinion, and one of the reasons further
‘ adduced, ,to shew a constructive delivery of the
godds claimed, having convinced them that any
such dclivery took place, the judgment must, there-
fore, stand unshaken on that ground, alone : and
. it 'is unnecessary to takeinto consideration the
other arguments, which presuppose the existence
offa real contract of sale. The rule must be dis-

charged.

PRSP . —

3m 270
124 1003 BROWN vs. KENNER & AL.

tnsolvent By the Court. Brown, the appellee in this
;i'é‘l“hism"gstj case, brought suit in the district court of the first
tate. district, from whence this appeal is taken, to recover
six thousand dollars which are stated, in his peti-

tion, to have been sccured to him, by a transfer of
amortgage, which the late Geo. T. Phillips, the

insolvent, had retained on certain property, by

him sold to J. Polfrey. The mortgage purports

to secure the payment of thirty thousand doliars,

by instalments, as fixed by the contract of sale,

between Phillips and Polfrey.

From the testimony, given in the court below,
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all of which is reduced to writing and transmitted Esst, District.
to this court, the following facts may be collected : \_~~U
that, previous to March eighteen, hundred and Browx
eight, Phillips was indebted to Brown, in four thou- Kexwen
sand dollars, which was a mere personal credit ; that Boar
Brown came from New-York, to the city of
New-Orleans, for the purpose of securing this
debt ; Phillips, being unable to pay, expressed to
one of the witnesses, who was his lawyer, a desire
to secure the debt of four thousand dollars, and
also two thousand which the creditor proposed
lending him to support his credit, until the arrival
of Woolsey, who was said, at that time, to be on
- the river, and was soon expected in New-Orleans,
and from whom Phillips expected relief ; but, on
his arrival, he refused to advance any thing; his
credit was at that time gone, and it appears from
the testimony that it could not be retrieved, for a
less sum than seventy or eighty thousand dollars,
which he hoped to obtain from Woolsey, Mann and
Bernard, and that without this aid he, Phillips,
must fail.-

Tue appellee, with a knowledge that Phillips’ '
must fail, unless he obtained the relief above stat-
ed, lent him two thousand dollars, and on the
eleventh of March eighteen hundred and eight,
took the transfer of the mortgage, as heretofore
mentioned, as a security Yor the payment of this
sum, and also thé four thousand dollars which
Phillips-owed him, on account of previous tran-
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East. District sactions,  Twenty days afterwards, viz. on the

Feb. 1814.

o~ thirty first of the same month, Phillips failedsand

Brown
LTR
Kennen
& AxL.

ceded his property for the benefit of his creditors,

whose syndics, in their management of the insol-
vent’s estate, seem to have considered Brown’s
debt as one privileged by the transfer of the mort.
gage for that purpose; as in a sale made by them
to Kenner and Henderson, of the same property,
on part of which this mortgage existed, they sti-
pulated that the whole sum of six thousand dollars
should be paid by the purchasers to Brown ; and
in consequence of which, they have been sued with
the syndics of Phillips, and judgment obtained
againstall, in the district court, for the whole

amount clajmed. :

THE counsel for the appellants insist 1, That
this judgment ought to be reversed and annulled
in togo, on the ground that the said transfer of
mortgage, so far as it was intended to confer a
privilege on the debt of the appellee, is a fraud on
the other creditors of the said Geo. T. Phillips,
and is therefore void, or such an instrument as by
law must be considered null and of no effect ; and
that no benefit can accrue to the Jparty claiming
under it, but he must still remaina mgre personal
creditor, 2. They insist, that if the security is
not fraudulent and void ir foto, asit relates to
other creditors, it must at least be considered so,
as far as it relates to the four thousand dollars
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which Phillips owed to Brown previous to the East. Dll;tll;f:t.

transfer. \/’W

Broww

TuE circumstances of this case require from Kewxes
the court adecision on a question, which will be ¥ 4*
general in its effects, and highly important to the
‘commercial part of the community : that is how a
trader, merchant, or any other person owing debts,
+ who becames insolvent aud is about to fail, can
give a preference to some of his creditors, either
by payment or security by mortgage or any other
instrament by which the creditor merely personal,
‘becomes privileged, inexclusion of others whose
credits were of equal dignity ?

" As tothe right which the debtor has to make
payment to any creditor, who may demand it, or
such as he chooses to pay, if this be done, atany
time previous to his failure and actual cession of
his property, and in the usual course of business, -
such payment, according to the laws ofthis coun.
try, cannot be revoked or annulled, unless by
privileged creditors. In support of this principle
see Febrero del Juicio de Concurso, na. 36, 5 Par-
tidas, s. 15, law 9, and 1 Domat.

THE question whether all instruments, acts,
and transactions made by adebtor about to fail,
or in insolvent circumstances, which are not in
the ordinary course of business, and are intended

to givea preference to one or more credxtors, in
MM
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East, l;imt- violation of those principles of law, which require

Feb.

Y thatan equal distribution of the estate of an insol-

, Browx
vs.
KeNNER
& AL.

vent debtor should be made, amongst all his cre-
ditors, equally privileged in their claims, contains
the whole difficulty found in‘the’decision of this
suit, and to which the court have principally di-
rected their enquiries, in the investigation of this
important subject. .
ApmitTiNG that payments, made in the usual
course of business, at any period prior to the ac-
tual surrender of his property, by the person fail-
ing, are to be considered as good and valid in law,
altho’ sufficient property should not remain to
satisfy all his debts, the reason, why a different
rule should prevail with respect to acts done, with
a view to securea payment toany particular cre-
ditor, does not, at first view, appear very evident ;
as the debtor seems to hold a dominion over his
goods, as well as his money, until he cedes them
for the benefit of his creditors. Yet this distinc-
tion, it is believed, is found in the laws .which
must govern the judgment to be given in this
case. When money is paid to a fair creditor, in
the usual course of trade, nothing attends the
transaction, which can have any tendency to ex-
cite suspicions of fraud or injustice, on the part
of either party ; but in cases where, instead of
payment, some security is offered, this very cir-
cumstance creates a violent presumption that the

/
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debtor is not able to pay his debts, and that he is East. District.
about to fail. When in this situation, all acts done \_~~y
by him, which aré intended to effect an alteration ~ Broww
in the privileges of some of his creditors, are tobe, Kexwez
considered as fraudulent and void as they relate to~ * *™
others, having claims of the same dignity. Deci-

sions on the baukrupt laws of Fingland have been

cited, and also from the state of New-York on the
bankrupt system of the United-States, which

appears to be similar to that of England. From

what we have been able to collect from these deci-

sions, it seems that, according toa proper cons-

truction and application of those laws to cases

arising under them, two things are necessary to

annul an act done by the bankrupt, which gives a
preference to some of his creditors to the injury

of therest. 1. That it must be voluntary on the

part of the debtor ; and 2. that it should have been

done witlva view to bankruptcy. The circums-

tance of insolvency alone is not held sufficient to
invalidate the transactions of a debtor with any of

his creditors. It isnot for us to dispute the wis-

dom and correctness of those decisions, as given

on the particular laws of the countries where they

have been rendered ; but these laws certainly differ

from ours, in testing the conduct of the bankrupt,

on the ground of its being voluntary, and with a

view to some act of bankruptcy. The laws, which

must govern the case before the court, fix the
incapacity of the debtor to make any alteration in
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East. District.
Feb. 1814.
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the situation of his creditors, by acts of security

4y~ and preference, as muchto the period of his being

Browx
oo
KeEuNER
& AL,

unable to pay his debts, as to the time of com-
mitting such acts as would by the bankrupt laws
of England amount to acts of bankruptcy. Con-
sidering then the rules by which the courts of this
state must ‘be governed in contests of this nature,
as Judges we have only to apply them in such
manner as to promote the ends of justice to the

‘greatest possible degree. The period of insol-

vency, or want of means in the debtor to pay all
his debts, if evinced by a subsequent failure, and
a cession of his property soon after follows, is cer-
tainly the most rational one, after which he should
not be allowed to make any change in the state of
his affairs, to the benefit of part' of his creditors
and injury of the others; because that is the time
from which they ought to be entitled to share his
estate according to the privilege of their claims
then existing ; and the only thing which can op-
posea justexercise and application of this rule,
is the difficulty which may occurin fixing with
precision that period : and on this account every
case mustrest principally on the proofs and cir-
cumstances attending it, which, must be submitted
to the legal discretion of the Judges.  In the pre.
sent case we have no doubt, from the testimony
exhibited, that Phillips was insolvent, and about
to fail, at the time when the transfer of the mort-
gage was made to Brown ; and this, within his
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21T

knowledge, and being intended in the event of such East. District.

Feb. 1814,

failure to give the appellee, Brown, an undue pre- o~y

ference over other creditors, by creating a privilege
on his debt, which before was only personal, as it
relates to the four thousand dollars, part of the
consideration for which said transfer was made ;
and as to that amount must be declared null and
void. In support of what is here laid down see
Curia Phulipica, chap. 12, Prelacion, no. 4 Ord.
of Bilh. ¢h. 17.no. 53, and 3 Azev. 452 c. 5,
t. 20.

TuE court has had sonie doubts whether this
transaction ought not to be considered as totally
void, both as to the two thousand dollars advanced
at the time of making the transfer, and also the four

thousand which were previously dueand owing

from Phillips to the appellce, taking it as one en.
tire act which cannot be easily separated and distin-
guished: but, on mature consideration, we are of
opinion that the circumstance of incorporating the
two claims will not vitiate so much of the contract
as was fair and legal, at the time of entering into
it, which may be considered that relating to the
money advanced at the period of taking the secu-
rity ; for surelyv this cannot be deemed prejudicial
or fraudulent as it affcets the interest of the credi-
tors, belng so much fairly advanced to the debtor,
and conscquently beneficial to all.

T'ue Partidas have been cited to shew that

Brown
s,
Kenvex:
& AL.
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East. Distriet.
Feb. 1814,

(W o W)

Brown
vs.
KEnNNER
& AL,

i
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limitation of one year bars the rights of judgment
creditors toannul sales made by the debtor in
fraud of their claims. Perhaps, actions which are
to be commenced by creditors to annul fraudulent
acts of their debtors, may be prescribed against by’
that lapse of time ; but this cannot affect the pri-
vilege or right which the mass of creditors have to
oppose, in a court of justice, the fraudulent preten-

- sions of other creditors who may be prosecuting

claims to theinjury of al.  "F'he law cited is, there-
fore, not applicable to this suit. The circumstance
of the syndics having, in the sale made to
Kenner and Henderson, stipulated that the whole
of Brown’s claim should be paid by the purchasers,
can give no additional force or validity to the
transaction, by which his claim, that was only-
personal, was attempted to be made privileged ;
because syndics have no right to make any com-
promiscs, or do any act tending to alter the pri-
vileges of credicors ; the contract must, therefore,
rest on the legality and validity which originally
belonged to it. '

¥ roxt a careful examination, and the best consi-
deration which the court has been able to give the
cause, it is of opinion that the judgment of the
district court must be reversed ; and it 1s, therefore,
ordered, adjudged, and decreed that said judgment
be reversed and annulled: and it is further adjudg-
ed and decreed that the appellee do recover from
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the appellants two thousand dollars, the sum ad- East. District
vanced by him to the late Geo. T. Phillips at _~~u
the time of the transfer of said mortgage (without  Browx
injury to his claim on the estate of him the said Kewven:
Phillips, as a personal creditor, for the four thou- & **
-sand dgflva{r aking a part of the whole conside-
ratioR O sand dollars, intended to be se-
Rured b)) id transfer of mortgage) and also
interest aty -frate of six per cent. per annum, from
the eleventh of March eighteen hundred ‘and eight,
until paid. And it is further ordered that the

appellee pay the costs of the appeal.
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EASTERN DISTRICT. MARCH TERM, 1814.

'
P

GENERAL RULE,

East. District. REHEARINGs must be applied for by petition
(March 1814. j v.vriting, §etti|1g forth the cause or causes, for
which the judgment or decree is supposed to be
erroneous ; with a citation of the authorities in sup-
part of them.

Tue Court will consider the petition, without
argument ; and, ifa rchearing be granted, direct it
us to one or more points as the case, in their opi-
nion, shall require it.

Burt no application for a rchearing will be re-
ceived, after leave shall bave been given to take out
a copy of the judgment or decree.
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TrE Clerk of this Court shall not give out aEast. District.

. s March 1814,

copy ofany judgment or decree, until eight days o~y
from the pronouncing the same, unless specxal

leave be given by the court for that purpose,

¥4* SEVERAL cases were argued, but no
apinion delivered, during this term,. .
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pnetli e

’

‘ MORSE vs. WILLIAMSON AND PATTON'S
SYNDICS.

Fast. District. . H :
il 1814, By. the Court. The o.n]_) question submitte(.l,
\~~ in this case, for the opinion of the court, is

Morse  whether attornies and counsellors at law ate to
w8, « o .
aS‘vl.)_w'mo'u be considered as privileged creditors, on the
ATTO® estate of insolvent debtors, for their fees : parti-
Attornies’ cularly such as they may charge, in addition to

privilege upon . .

tax fees, only. those authorised and established as properly tax-

able, and which by law make a part of the low char-

ges, or frais de justice.

Tue appellee, who was plaintiff in the court
below, claims a priority or preference to other
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ereditors, not only for the tax fees of the suits, in East. District,

which e appeared as attorney for the insolvents,
but also for sums of money, which he has thought
just to charge, on account of services rendered
in said suits, above the fees properly taxable : and
these charges, it is admittcd, are reasonable and
do not exceed what is usually charged by attornies
and counsellors in this state, '

I~ support of this claim to privilege, authori-
ties have been cited from the Spanish law books,
the Partidas, Nueva Recopilacion and Febrero.
The two first, it is true, treat of matters relating
toattornies or advocates, and amongst other things
fix the greatest amount which they are authorised
to charge for their professional services. But,
there is no expression in them, tending to prove
that they have any privilege for such charges or
salary. The clause cited from Febrero is very
eonfuse, containing i it and in a every small com-
pass things relating to Judges, advocates and
teachers of science, and on examining the authori-
ties to which he refers they will be found not fully
to support the doctrine laid down by him. We
are, therefore, of opinion that if this cause was to
be decided by these laws alone, the appellee has
failed to shew any privilege, so far as relates to
his demand beyond the tax fees. But all
these laws, we conceive, to be virtually repealed
and abrogated, in all cases where the same things

April 1814.
W)

Morse
we.
Sv. Wumsox
& Patroxn.
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East. Districthave been provided for in a different manner, by

- dprit 1813,
-~ Monrse
N e
Sy. Waison
. & PATTON.

the legislature of the late territory, or of the
state.

TiE case must; then, be determined princi-
pally on that clause of the Civil Code, which
gives a privilege to law charges, as ‘expressed
in the French text, frais de justice. To ascer-
tain the true meaning of these words is cited the
Encyclopédie Méthodigue, verbo jurisprudence.
But the definition there given does not embrace
the charges of the appellee, which exceed the legal
fees regularly taxed, under the laws in such cases
madeand provided.

It is true that, in the same book, after the defi-
nition of the term fiais de justice, is also found
the definition of the words frais and salaires : the
former are said to be privileged, not so the latter.

No opposition having been rgade to the recovery
of the whole amount of the plaintifi’s clim in the
parish court, the Judge did not err in rendering
his judgment accordingly. But, he erred in deter-
mining the whole to be avprivileged debt. "I'he
tax fecs alone can be considered as such.

THE judgment of that court must, thercfore,
be reversed and we do order, adjudge and decree
that the same be reversed and annulled : and, pro-
ceeding to give such judgmentas ought to have
heen given by the court below, weadjudge to the
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appelee the sum of $ 725, but that he shall be
entitled to no privilege, except for %211, 25,
the amount of the tax fees. See Kllery vs. Syn-
dics of Amelung, 2 Martin 242, Klmes vs.
Syndics of Esteva, id. 264.

e A ]
MEUNIER vs. DUPERROWN.

Tre plantiff having, at the instigation of the

285

East. District.
April 1814.
(O Ve

Monrsse

vs.
Sy Wusow
& Paziok.

No repetition
allowed to a

defeadant, arrested a free negro woman, and ship- wrongdoer

ped her off, was prosecuted, found guilty, fined,
imprisoned and condemned to heavy damages.
Having suffered the imprisonment and paid the
fine and damages, hec brought the present ac-
tion to compel the plaintiff to indemnify him, or
pay his proportion of the moncy disbursed. To
the petition the defendant demurred, and there
was a judgment for him, from which the plaintiff
appealed. -

Turner, for the demurrer. Altho’a wrongdoer,
who has paid the damages awarded to the inju-
red party, he is without any action agamst those
with whom he committed the trespass.  He can-
not have the action pro socio, nor the action man-
dati. Nec enim ulla societas maleficiorum, I. 1 ) 14
I Tut. & rat. Nec societas aut mandatum fla-
gitiose rei ullas vires habet, . 35 y 2 contr. empt.
Rei turpis nullum mandatum est. The purty,
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Esst. District. liaving violated the law, ‘cannot invokeits aid te

April 1814,
(W o W

MeuNIER
us.
BUPERRON,

compel his accomplices to bear their share of the
burden. 1 Bro. Civ. Law 381, Puffendor(f, I. -
& n b. 3ch. 7% 7, Collins vs. Blanton, 2 Wilsen
341, Civil Code 260, art. 8 and 264, art. 31, 33.

Moreau, contra.  These strict principles of the
Roman law are not denied: but they are not
followed in our practice. ““There is,”” says Pothier,
“granted in this case to him who has paid the whole,
an action against each of the co-debtors, to recover
from bim his part. Sce Papon, liv. 24, ¢t. 12,
n. 4. This action does not arise from the tort
which they have committed together ; nemo enim
ex delicto consequi potest actionem : it arises from
the payment which one of the debtors has made
of adebt which he owed in common with his co-
debtors, and from cquity, which does not permit
that his co-debtors should profit at his expence by
the discharge of a debt for which they were as much
bound as he. This is a kind of action wutilis
negotiorutn gestorum, founded upon the same
principles of equity on whizh is founded the action
that is given in our jurisprudence to the surety
who has paid, aguinst his co-sureties.”” Y Traité
des Obligations 177, no. 262.

But, weneednot invoke any authority. The
plaintiff was perfectly innocent, the defendant
representect the wench as his runaway slave, whom;
ns a Constable, the plaintiff was bound: to arrest.
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By the Court. The plaintiff and appellant com- Bast. District.

plains that having, at the request of the appellee,
arrested a persort, whom the appellee pretend-
‘ed to be his slave, he was tried and condemned
to a reparation in damages and five months’ im-
prisonment. He contends that the misrepresen-
tation of the appcllee, being the only cause which
led him to the commission of that act, which
brought on him that sentence, the appellee is
boundto reimbursehim, by way of damagcs, the
money which he has been compelied to pay to
the party injured, and the fine and expences
which he has incurred.

In support of that claim, he has invoked prin=
ciples, the truth and soundness of which are incan-
trovertible ; but, which appear to the court inap-
plicable to a case of this nature.  Itislaw, indced,
that he, by whose fault any damage has been caus-
ed, is bound to repair it ; and on this particular
instance, if nothing more than a civil suit had
been brought against the appellant, and a repara-
tion in damages there awarded, in favor of the
party injured, the appellant, on shewing that he
acted in good faith, might, perhaps, have maintained
an action against the person, by whose fraud or
finlt, he had been induced to commit the act.

But where the act done is unlawful, and the per-
son who committed it, has been tried, found
guilty and punisbed, he cannot throw on anothe”

April 1814.
(W o' &)

MzuNIiER
vs.
DvurerrexN.
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the burden of his sentence, under pretence that he
was by him persuaded to commit the act: for
such actions are denied by the laws. i 7itwus
de damno vel de injuria jfacienda mandet tibi;
licet enim paenam ipsius facti nomine preestiteris
non tamen ullam habes adversus Titium actionem,
Inst. tit. 27 4 7.

TuE appellant himself admits this to be the
law : but, he alleges the act was not unlawful
on his part ; because he executed it without any
evil intention, under the belief that the person
whom he arrested and shipped off was the slave of

_theappellee. This 1s contending in other words

that he was innocent of the crime of which he
has been found guilty. For, there is no crime,
where there is no evil intention.

Tue verdict of the jury, however, settles this
question, It is evidence of the guilt of the appel-
Iaut : theallegation that he'acted in good faith can-
not now be hedrd.

It is ordered a;ld decreed that the judgment of

" the district court be affirmed with ‘costs.
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' Durav & ALl
DUFAU & AL. vs. MASSICOT ¢ AL. s.
. MassicoT
& AL.

By the Court. ~Charles B. Dufau, one of
the appellants, and Charles Massicot and Louils The provisi-
Joseph Laurent Wiltz, the appellees, were joint T8 thecons:
owners of a sugar plantation, situated in the parish extend to the
. © X R . temporary go-
of Plaquemines. During the existence of their yernment esta-

. . . blished by the
partnership, two suits were brought against them schedule.

. . . When land -
in the court of that parish, one by Dufau himself; j m]g? for 2

one of the partners, for considerable advances by ’r’l",‘{;is‘mr’;’lat}:;
him made to the concern, and the other by P. F + 19 fales on %
Dubourg, an hypothecary creditor of the partner- necessarily ap-
ship toa large amount. While these suits were Bl7.
pending, Charles Massicot thought it necessary

to bring an action, in the same court, against his

copartners Dufau’and Wiltz, soliciting a dissolu-

Oo

\
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East. District.

May 1814,
(W %

Dul'lw & AL.

MAssxco-r
& Ar.
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tion of the partncrship; and a sale of the joint
property, for the purpose of paying the partner-
ship’s debts and finally liquidating the concern ;
at the same time praying a consolidation of his
action with those of Dufau and Dubourg. To
the dissolution of the partnership and consolidation
of the suits all the parties interested gave their as-
sent, and the court decrced accordingly the disso-
lution of the partnership and sale of the plantation,
slaves and other dependencies, payable, to wit,
in cash, the amount necessary to satisfy the debts
then due, and the remainder at one and two years
credit. From this judgment, Wiltz claimed an
appeal, to the late superior court, but no security
having been furnished by him, according to law,
execution issued, and after a first adjudication
which could not be carried into-effect, the pro-
perty of the partnership was, on a second expo-
sure, finally struck off to Mansuy Pelletier, one
of the appellants. Seven or eight months after
the close of those proceedings, the present suit
was brought by the appellees, in the court of the
first district, praying that the sale made to Mansuy.
be declared illegal and void, and that they may be
restored to the possession of the property sold.
From the judgment which they there obtained in
their favour, the present appeal has been claimed.

' Tae plaintiffs below, now the appellees, have
raised a variety of objections against the validity
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of the proceedings under which the sale of the East. District.

. . May 1814,
property of their partnership was made to Man- \_~~_
suy Pelletier. , , Durav &.at.

s,
Massicor”
& aL.

THE first of them, that on which is bottomed
the judgment of the district court, is that the
‘}udgment of the parish court. of Plaquemines, and
the proceedings in execution of it, were written
in the French language, at a time when, according
to the provisions of our constitution, they ought
to have been written in English.

TuEe judgment is dated the 20th May of 1812 ;
the constitution which provides that all judicial
proceedings in this state shall be in English, had
been approved by Congress more than one month
before ; but admitting, it is said, that the provi-
sions of the constitution could not be in force be-
fore the official information of that approbation
reached us, yet that information having been
received shortly after the judgment was rendered
and before any execution had issued, the execu-
tion, at least, and the other proceedings under the
judgmentare void as having been written only in
the French language.

It has already- been’said by this court, ante
2, Bermudez vs. Ibanez, that the permanent go-
vernment to be established under our constitution,
and the temporary administration provided for by
the schedule annexed to that constitution, were
separate and unconnected. Al the provisions of
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the constitution were applicable to the govern.

\w~~. ment to be organised under it, none of them to

Durav & au the temporary government. The express object
08, . .

Massicor Of the schedule was to maintain the order of

& aL.

things then existing, ‘““as if no change had taken
place,” until the permanent government could
be organised. That organisation was not the
work of a day, as some persons may have fancied.
It was to take place by degrees : the legislature
was first to be created ; then the executive ; then
the judiciary. In each branch of the govern.
ment the constitution could not go into operation
before the late authorities were superceded by
those of new creation. Any other construction
of the constitution and schedule would make their
dispositions contradictory and confuse. In this
particular instance a Judge unacquainted with the
English language was authorised by the schedule
to continue his functions; yet how could he con-
tinue, if the constitution required him to render
his judgments ina language unknown to him?
Such are the absurdities into which we are led, when
we lose sight of the plain sense of the constitution
and schedule, which shows, that the provisions of
the constitution were made for the government to

" be organised under it, and that in the mean time

every thing was to go on as formerly.

Tae other objections of the plaintiffs to the va.
lidity of the proceedings of the parish court of
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Plaquemines in these snits are all grounded on E*;}aynl"giff*'
the omission of some of the formalities prescribed \_~~o -
by the act regulating the practice of the superior Durav & ar.
court in cases of execution upon judgments for Massicor
the recovery of money. It is therefore necessary, — * **
before they are examined separately, to enquire
whether those were the rules which ought to have
been observed in this instance.

TuE appellants contend that in these consoli-
dated cases the principul suitis that in which the
dissolution and liquidation of the partnership were
demanded, agreed to and ordered ; that this isan
action of partition to which the others are only ac-
cessory. This appears, indeed, to be the true nature
of these actions. The principal action, undoub-
tedly, is that in which a general liquidation of the
interest of all partics is to take place. A sale of
all the property of the partnership, for the double
purpose of paying all the partnership’s debts, and
giving each purtner his share of the net proceeds,
though assimilated by the expressions of the judg-
ment to a sale under execution, has more of the
features of a licitation than of a sale of property
stized. What makes it liable to be confounded
with a forced sale is the opposition of some of the
parties to the judgment and execution ; but that
opposition could not be against the sale itself, for
after the dissolution of the partnership agreed to
by all the parties, the partition was a matter of
course, and none of them did ever pretend that it
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could be effected in any other manner than by a
sale. The opposition then must have been against
the terms of sale ; but the Judge by fixing the
terms of this sale did no more than what must be
done whenever the parties to a partition cannot
agree on the terms or manner of selling their joint
property. He alsoattended to the rights of the
creditors of the partnership who could not be com.
pelled to wait. But still the principal action, in
these consolidated suits, was that in which the
dissolution and liquidation of the partnership, and
of course the partition of the partnership’s pro-
perty, were to take place ; and the rules of pro-
ceeding in cases of partition are those which were
to be observed on this occasion. The. practice,
in such cases, is not very particularly defined.
But it appears to us that all the necessary forma-
litles have been fulfilled. Indeed, should the
rules of proceeding prescribed, by the act regula-
ting the practice of the superior court, have been.
of indispensable observance in this instance, it is
by no means evident that they were violated.
i

Tue want of a demand of payment in a cdse
where the debtor himself consents to the sale of
his property, for the satisfaction of -his debts,
cannot be seriously complained of.

Tue second exposure of the property for salc
before the expiration qf the delay prescribed in
cases where no adjudication could take place the
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first time, was no fault in a case where on a first E‘j;-aﬁig}ft-
exposure the property had been struck off to a (_~~U
bidder, who could not comply with the conditions Dvrav & ax.
of the adjudication. Massicor
TuE only objection of any moment is that the & AL
umpire, instead of taking into consideration the
appraisements already made, thought fit to give
his own opinion without regard to them, and
valued the property less than any of them had
done. In this however he acted not against law :
for in matters of partition Febrero lays it down
as a principle ("See Juicios chap. 1, sect. 3, art.
128, ) that the umpire is not bound by the opi-
nions of the preceding appraisers, but may
follow his own judgment. He excepts only the
case where the umpire has been appointed by the
parties themselves ;  but whatever be his reasons
for admitting that exception, they are foreigh to
the present question.

Ueron the whole, this court do not see that any
material irregularity has taken place in this case.
Nor does it appear that injustice has been done to
any of the parties.  The appellees were under the
pressure of two very heavy claims, when one of
them offered and the other consented to the disso-
lution and liquidation of the partnership. That
could not be done without selling their property,
and selling it in such a manner asto satisfy the
creditors who were threatening them with execu-
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Etﬁ“;&yﬂ;;‘gft- tions.  The repeatéd offers which were made to
wr~~_ themby the purchaser to let them have the pro-
Durav & at. perty on the same, andeven on more easy terms
Massicor than those on which he bought it, and which were
& ai constantly rejected, though they could not influence
the decision of this court on legal questions, go

a great way to convince them that noinjury has

been done to the appellees, by the manner in

which the proceedings were conducted.

It is, therefore, adjudged and decreed that the
judgment of the district court be reversed ; and
that judgment be entered for the appellants with
costs.

g b

} 3 MAYOR &c. OF N-ORLEANS vs. METZINGER.

Anarbitrary THE defendant, in the year 1795, had obtained
grant ‘c";ﬁ:}:x from the Baron de Carondelet, then Governor

Yand, by a Spa- of [ouisiana, the grant of a lot of ground joining

nish Governor

liﬁ?idi‘.‘ﬁ‘ tshect the levee, in front of the city of New-Orleans, on

it aside. which he had built a house and which he had

enclosed.  The plaintiffs, considering this house

and inclosure as a nuisance or obstruction to the

highway, on part which they contented they in.

croached, brought the present suit, in order to

. compel the defendant to remove his improvements
and abandon the ground.

It was proved that the premises made part of

the space of ground which had been left vacant in
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the original plan of the city, between the river East. District.

and the first'row of houses fronting it : that the

May 1814,
(W e

highway, all along and on both sides of the river, Mavor&c.ox

runs immediately by the levee; that, before- the
Buron’s grant to the defendant, the space covere
by it was used, as well as the whole ground between
the river and the houses, as a part of the highway :
that the improvements of the defendant had much
narrowed the space, and made an elbow in the high-
way. The defendant rested his title on his grant,
the long possession under it, and the confirma-
tion of his right, by the commissioners of the
United States.

TueERE was a judgment in his favour in the
district court, from which the plaintiffs appealed.

Moreau, for the plaintiffs. Highways and
streets are in the class of things, which are com.
mon or publié, 1 Domat, part 1, liv. prél. tit. 3,
sect. 1, liv. 2; 3 Partida, tit. 28, ley 6 & 9.
Public things are out of commerce, they cannot
be alienated, nor consequently acquired by pres.
cription. Domat, loc. cit. 3 Partida, tit. 29, ley 7,
. 5 Partida, tit. 5, ley 15. It is forbidden to
build on a highway or street, and if it be done, how
ever ancient may be the structure, no prescrip-
tion can avail, the edifice must be pulled down,
unless the corporation of the place chooses to take
it on its own account. 3 Partida, tit. 22, ley 3

& 23,
Pr

N.-ORLEANS
v,

d METLINGER.
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WitH regard to the grant of the Spanish Go-
vernor to the defendant, it affords no pretence to

‘Mavor &c.of occupy any part of the highway or street. If

N.-OrLEANS
3.
METZINGER.

public things be out of commerce and cannot  be
the object of a sale, they cannot be that of a gift
or grant, or in any manner become the property
of an individual. The sovereign, ina regular
government, may regulate the use of public
things, but cannot dispose of them for any other
object than that to which they are destined. Should
he do so, he would be guilty of an abuse of his
powers. Vattel, liv. 1, chap. 20, no. 146.

Tue kings of Spain, were so conscious of
their lLiability to be deceived, by persons who
might obtain from them grants of public property,
that a law was passed authorising resistance to
their orders, insuch cases. 3 Partida, tit. 18, ley
30. It provides that ‘‘should the king grant any
« letters, detrimental to the rights of the corpora-
“ tion of any town or place, such first letters shall
“ not be obeyed : but those, to whom they may
“ be directed shall supplicate the king to dispense
‘ them from obeying : but, if the king persists, the
“ exccution of his orders must follow.”” The
Cabildo of the city of New-Orleans, having in the
year 1799, made representations to the king of
Spain, on the grants, made by the governor
within the commons of the city, and near the
levee ; and his Majesty having given no order
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thereon, the grants of the governor ought to be
considered as null and void, in the same manner
as letters of the king would have been.

TrE king had, at last, annulled all grants which
he might have made to the injury of the corpora-
tion of any city, and renounced to the right of
making any, forbidding any to be made by the
Cabildos. Ord. real. 1.7, tit. 3,1. 2 & 3 ; Reco-
pilacion q’e Cast. 1.7, tit 7,1 1.

Ellery, for the defendant. The defendant’s
original title must be either defective or com-
plete.

Ir defective, still it is sufficiently legal and valid,
to give hima fair and honest possession, and to
entitle him to the prescription of ten years.

THE requisites of the prescription of ten years
are that the estate be fuirly and honestly acquired
and by virtue of a just title ; Crvi/ Code 486 488,
article 67, vide also Cooper’s Justinian, lib. 2, tit.
6, p. 95,96 ; that claimants should have resided,
in the country, that the possessor did not obtain
possession by violence, has held it animo domini,
Ciil Code 482, article 38 ; that his possession
has been continued, uninterrupted, peaceable,
public, and unequivocal, article 38 ; has not
. been suspended by any natural or legal interrup-
tion, nor impaired by any acknowledgment of the
possessor.  Civil Code 484, art. 21, 52.

It is not contended, on the part of the plaintiffs
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but that all these legal requisitions have been

complied with, except-

Ist. Tuart the defendant did not acquire the
possession by a just title. ‘

2. Trat,evenif he had so acqmred it, the
prescription has been legally interrupted by
the application made by the Cabildo to the Inten- |
dant, in 1799, and by him referred to the king
of Spain.

I. TrE defendant had sucha title as is required
by law ; ajust title is defined to be one, by virtue
of which property may be trausferred, though it
may not, in reality, givea right to the estate pos-
sessed, Crvil Code 488, art. 68, 1 Domat, 3 1. 7 tit.
§. 4, p. 490, translation, Cooper’s Just. 472 note.

IL It is only a legal interruption, when the
party possessor has been cited to appear before a’
court of justice, on account of the property or
possession, Ciwil Code 489, art. 52.

THE burden of proof is also thrown by law
upon the claimant, as the possessor is always sup-
posed, by law, to bave posscssed fairly.  Civil
Code 488, art. 71. Aguinfrom 1799 when the
application was made by the Cabildo, more than
10-years have elapsed since the defendant has been
in possession of his lot.  But, the defendant’s titde
is complete
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1. NecaTiveELy: asno title is produced, his Eaﬁ-ﬂf&:}‘iﬂ-
possession puts the plaintiff to the necessity of | g ~_
producing his title. Where is his title-deed ?  Or Mazor SEtZ.Nosr'
plan of the city, where this lot is marked, as be- = .
longing to the city ? If the record and titles of M*T*¥o=>
the city are lost or removed, three points are neces-
sary to be proven, 1st. their prior existence,

2. their loss or removal, 3. what they contained :
none of these points are proven or appearon the
record. ;

2. PostTiveLy : from the production of the
deed of concession from Baron de Carondelet in
1795, with the figurative plan and certificate of the
surveyor, the signature of the Baron, the certi-
ficate of record and of counfirmation of the land
commissioners.

Bur, itis objected, 1. that the king of Spain
could not alienate the commons of the city, and
that this lot was included in the commons.

2. THaT general usage requires a right of way,
next to the levee. .

3. TuaTt public convenience equally requires it.

I. FroM 3 part. 18 tit. 30 /. it appears, that
the king of Spain possessed the right of alicnating
even the commons, though, to complete the grants,
he must signify his pleasure a second time. But
in the interim, until his pleasure was known, was
not the grantce always'in possession 2 But this
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lot never belonged to the city ; never has been so

\ v~ Proven; on the contrary, their own wtiness says,
Mavou &e. o i¢ belonged to the king.

N -OrLEANS
vs.
METZINGER.

II. GENERAL usage to the right of way is not
proven: if so slight a presumption furnishes a
legal title, what property is safe ?  This right of
way comes under the class of servitudes or servi-
ces ; and they are acquired 1. by nature, 2. by
grant, 3. by prescription ; Civil Code 127, art. 3,
also 2 Martin 10, 214, Navigation Lompany vs.
Mayor e. ; 1. if by nature, must be by absolute
necessity. 1 Domat, liv. 1, tit 12, 5. 1. p. 207, trans-
lation. 'The levee is an artificial road, and does not
create a natural necessity, 2. if by grant : the grant
must be produced. 3. if by prescription : the
prescription must be proven; a servitude by
prescription ought to have existed from time im-
memorial, which is construed to be, at least, 100
years, 3 part. lLiv. 15, p. 415. This servitude
also ought to have been specially pleaded ; it is
likewise at variance with their own title, upen
which they rely.

I11. Pusrric convenience can never justify indi-
vidual injury. Their act of incorporation’ has
provided aremedy, if this lot was necessary or
coavenient to them. 1 vol. Orl. laws p. 68, 69,
§ 16. Public convenience, like state necessity,
may justify any usurpation.
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By the Court. In the year 1795, the Baron Eﬁ;;z]"ligtgft- |
de Carondelet, then governor of Louisiana for the o~ ~_
king of Spain, granted to Henry Metzinger, the Mavor &c. or
appellee, a lot of ground, situated in the city of N-Onbans
New-Orleans close to the levee. The grantis a MET2iyoes
complete one and has been recognised on the part
of the Uuited States by their commissioners.

But the appellants contend that the spot an

~which it is located is part of the public highway,
and, therefore, could not have been lawfully grant-
ed for private use, even by the king himself.

TuaT public places, such as roads and streets,
cannot be appropriated to private use, is one of
those principles of public law, which required not
the support of much argument. Nor is there any
doubt that if, by a stretch of arbitrary power, the
preceding government had given away such places
to individuals, such grants might be declared
void.

Bur isthis grant located in a street or on the
public road 2  On this important question of fact,
the evidence, produced by the appellant, is by no
means satisfactory. They show that, according
to general usage in this country, the public road
in front of the river is close to the levee. But
could there be no derogation from that usage ?
Was that usage observed within the city of New.
Orleans 2 Does not the convenience of placing
markets and other public places, as near the water
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as possible, as it is recommended by a law of the
Indies (the 5th of the 7th title of the 4th. book,

Mavor &c.or vOl. 2d.) make it necessary to deviate from such

N.-OrRLEANS
8,
MEeTZINGER.

usages in cities ?

GENERAL usage, however, is the only ground
on which the appeliants rest their pretension. No
plan of the city has been exhibited to show that
the lot of the appellee is located upon a place which
had been reserved for public use: no testimony
has been adduced to prove that this spot is part of
the ground laid out for the public road.© Weare
called upon to declare this grant void, merely be-
causc the general usage of the country is to place
the road next to the levee.

WE do think, however, that to oust the grantee
and possessor of this lot something more precise
than this vagueand uncertain evidence is necessary ;
and we do accordiﬁgly adjudge and decree that the
judgment of the district court be affirmed with
costs.
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Ocoey
OGDEN vs. BLACKMAN. BrLackMAN.
By the Court. This is an appeal {rom a judg- The Supreme

ment rendered, in this cause, by the court of the Sourt ot

first district, by which an injunction, previously in caiixnninal pro-
. . . . . ee B, -

granted by the Judge of that district, is dissolved * 8

and made null and void.

It is stated, by the appellant, who was plain-
tiff in the court below, in the petition, that a trial
and condemnation of his slave tvas had before
Thomas C. Nichols, a justice of the peace, assist-
ed by three free-holders on a charge of larceny, ac-
cording to an act of the territorial legislature, com-
wonly called the Black Code, at the relation of the
defendant, now the appeélzee. The petition further

‘Q
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East. District. states that, by the sentence of szid justice and free-

Fune 1814,

\~~ holders, the plaintiff is deprived of his slave, who

OcpeN

is confiscated to the use of the defendant ; thisis

s, . ..
Buackman., complained of as contrary to law, and the petition

- ‘concludes with a prayer for an injunction and

certiorari.

TrE sentence of the Justice and [ree-holders does’
not support the allegations in the petition; but
shews that the slave was sentenced to corporal
punishment, and the master adjudged to pay five
hundred dollars, without saying to whom, or for
what purpose it should be paid.

THu1s court is clearly of opinion, that the shape
in which the case now comes before them, cons-
titutes it evidently a criminal proceeding : and it
has been already determined after a long and
solemn argument, ente 42, Laverty vs. Duplessis,
that our powers do not extend to the correction
of errors, which may possibly happen in the courts .
of criminal jurisdiction of the state.

Every step taken, every proceeding in the
suit, is_ directed against the Justice. It is not
pretended that Blackman has ever had the negro
in possession or exercised any ‘act of ownership,
Should he do so, he may be sued by the appellant.
If he attempts to issue an execution on the vague
judgment of the Justice of the Peace, the plaintiff
Can pray the district court for an injunction.

/
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In either of these ways, the case may come fairly E?;‘-” District.
' S u .
before this court, as a civil suit; but, viewing it, "~~~y
as it now stands, as a proceeding catirely criminal, Osoex
B - . . ws.
the court fesls itself bound to dismiss the appeal.  Brackmaw.

LeT theappeal be dismissed, without prcjudice
to either party, inany civil suit, which muay arise
out of the circumstances of the case.

MAYOR &c, OF N-ORLEANS vs. BERMUDEZ.

By the Court. Francis Bermudez, repre- The 1ana
sented in this case by the svndics of his creditors, g:gted N"?s'
obtained from the king of Spain in the year 1799,part  of the

. = < royal demes-
a grant of nine superficial arpens of land in a place ne and com-

called, 1n the graat, the commons of the city of ;;ZZZh 3?;11:
New-Orleans. The grant ‘was solicited for the fo"diton, is to
_ express purpose of estublishiug thereon a manu- i‘iﬂ{’;&;’&?ﬁ:
factory for the bleaching of wax ; and was given City.

on condition that so soon as the grantee should em-

ploy it to any other use, it should return to its

former state ofroyal demesne and commons ; to

which effect the Governor of Lonisiana and the Ca-

bildo of New.-Orleans were empowered to com-

pel the grantee to clear the premises and to leave

them unoccupied and free. The grantee took

possession of the land, and has retained it ever

since.

. In July last the Mayor, Aldermen and Inhabi-
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East. Dmﬂ“- tants of New-Orleans brought the present suit

Sfune 18

w agamst the syndics of Francis Bérmudez, alledg-
Mavor&ec.oring that he had forfeited his grant, and praying

N.-OrLEARS

vs.

BeaMupEL.

he might be compelled to remove from that place;
and to leave it free for the use of the inhabitants ;
or in case it should not be found that he had in-
curred such forfeiture, that he might at least be
enjoined not to dispose of the land except for the
purposes and under the conditions inserted in the
grant.

Tre Parish Court gave Judgment in favor of
the defendants as to the forfeiture, enjoining them
at the same time to confine themselves within the
bounds and conditions of the grant, and recognisiug
the right of tlie corporation of New-Orkeans to
repossess themselves of the land, in case they should
infringe those conditions.  From that judgment
the Mayor, Aldermen and Inhabitans have claimed
the present appeal.

Tut plaintiffs, in order to shew their right of

. . - L]
.action against the grantee of this lot, have thought

fit to resort to a variety of proofs, the result of
which is, at best, that a certain indefinite portion
of land, in the ncighbourhood of New-Orleans,
was considered, first by the government of France
and subsequently by that of Spain, as the com.
mons of the city, of which commons, however,
the sovereign seems to have retained the right of
disposing, as he might otherwise thing fit.
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Be that as it may, it is not necessary to decide E;z” e“f;;;?ft

in this case whether the inhabitants of the city of \ o~y
New-Orleans were possessed in their own 'right, I\I{IA_\(')ORRL%:NO:
or enjoyed precariously the possession of an inde- v
finite and undescribed portion of land called the Berurner.
commons. The enquiry must be confined to the
particular spot on which this grant was located.
In the grant itself it is acknowledged that this spot
is situated in the commons of the city of New-Or-
leans ; it is further said there that if the grantee
does not comply with the conditions imposed on
him, the land shall return to its former state of
commons. Itis even recognised in that instru-
ment that, in such case, the Cabildo together with
the Governor have a right to compel the grantee to
clear the premises and leave them free for - public
use. Butthe difficulty is that this land is also
called royal, whercby it should scem that the King
still retained his dominion over it.

HowEevER contradictory these expressions may
appear to be, the worst conclusion which can be
drawn therefrom against the city of New-Orleans
1s that they had not that kind of possession which
is the consequence of an absolute right of owner-
ship. Yet, the sovercign having never thought
fit to exercise any further right over these com-
mons, and the claim of the city to them having
been recognised and confirmed by the successor -
of that suvereign, the inhabitants of New-Orlcung
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must be considered as having never ceased to be
the rightful possessors of that land, and their even-.
tual right, to repossess themselves of a part there
of granted on certain conditions and lable to for-
feiture, cannot be questioned.

Tae Mayor, Aidermen and Inhabitans of New-
Orleans were, therefore, the proper parties to sue
Francis Bermudez for the forleiture of his grant.

Bur is this grant forfeited 2 Is it true that
Bermudez has failed to comply with the condi-
tions imposed on him 2 Upodn this fact, the evi-
dence does by no means support the ailegation
of the appcllants.  Iuappears that Francis Bermu-
dcz has kept constantly on his land a certain num-
ber of bee-hives: it is said filty or sixty, and that
he has continued bleaching wax to this very day.
The grant does nnt specify what quantity of wax
he shall be obliged to bleach.  Itis clear from the
documents exhibited in the cause that the object
of this establishment was not the paltry produce
which it might yicld; but that it was intended as
an example to those who would attend to that
branch of industry, so that wax might become
an article of exportation in the comunerce of
Lowsiana, ,

Tuvus fur the ¢ondition of the grant has been
fulfilled.  But, itissaid that the grant 1s forfcited,
because the land has been emploved to an other

ise ; a building, intended for a rope-walk, having
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, : in e senr 1410 East. District,
been erected on that spot in ioc sear 1910, Sune 1514,
1y |

Without examining whether the « 3le of shits lot v~

must serve exclusively to the v wliciory of Mavor&e ow
. . e N.-ORLEANS

wax, it appears that nothing more tha i attempt LI

to estabish a rope-walk ever took plice, and thut BE,RMU”“'

the project was abandoned before it was carried

into effpct.

+ 'T'nere having been no breach of the conditions

of Birmudez’s grant, the action of the appellunts

must fail altogether : for their prayer for an injunc-

tion 1s both without motive and without object;

without motive, for, so long as the grantee does not

infringe the conditions of his grant, they have no-

thing to ask of him ; without object, for an injunc-

tion to him not to infringe those conditions would

-add nothing to his obligations, and sucha recom-

mendation cannot be the subject of a judicidl

order.

Tue judgment of the City-Court, though af.
firmed in substance, must therefore be reversed as
to that injunction; and judgment entered for the
appellees absolutely, with costs.

HARROD & AL. vs. LEWIS & AL,

By the Court. The appellants, plaintiffs in the shg b:l{‘t’:e t';

Parish Court from whence this appeal is brought, sea, the voyage

2 . . . . . t nd
instituted their action against the appellees to s, by a de-
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E:l;b Ul";fllid‘- recover from them 8 557, 95 cents ; their petition
i ne . .
v~ contains two counts, one to recover the sum
Hanxon of money above stated, as being the amount
AL, . .
w. whith the appellees are liable to pay to them on
Lewss & 41 account of a general average on the ship Remittance
ehration of war of N-.York of which they state themselves to have
1 her loa
3?:01“1,29& fhe been agents and consignees ; the other to recover
shipper is n9t o 5 transaction, or compromise, made between
Hable for the
il!]ivences ofthe the parties previous to the commencement of this
p-
Arbitrators SUIt.

mustbesworn. Py facts in the case relating to the appellants’

‘ claim against the appeliees, for their proportion of
a general contribution, are the following : “The
ship was bound on'a voyage from the port of
New-Orleans to Liverpool, the appellees had
shipped on board of her 300 bales of cotton. The
vessel, on a certain day, not ascertained in the
pleadings, proceeded on her voyage; but before she
got out of the Mississippi, was turned back by
the officers of the customs, in ’conseciuence‘of
an embargo act passed by the legislature of the
United States. Upon the expiration of that act
she again proceeded on her said voyage ; but was
stilt in the Mississippi, when the declaration of
war by the United States against Great-,B,x“itain,
reached New-Orleans.  On this occurrence, the
appellees and other shippers of property, on board
of said vessel, requested of theappellants, that the -
ship should be stopped from proceeding on her
voyage and that she shoyld return to New- Orleans,
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‘in consequence of this request, the vessel wasEast. District:

hrought back and discharged her cargo.”

. O these facts the first question for the deci-
sion of the court, is to determine whether or not,
the appellees are bound to contribute to the pay-
ment of the expences incurred by the appellants on
account of the vessel, as in cases of general a-
verage.

THa1s leads us to enquire into the effects of an
embargo or detention of a ship by the orders of a
sovereign power, in cases like the present, and was

Fune 1814.
(W W

HArroD
& AL.
vs.
Lewis & ax.

. there no other circumstance in this case, except -

the embargo, there would be no great difficulty in
setthing the point : it having been decided in se-
veral of the state courts of the United States that
the expences occastoned by the detention of vessels,
in consequence of embargo or orders of a sovereign
power, are not to be brought into general average ;
and certainly this court cannot take for their guide,
in cases such as the one now under discussion, other
rules than the decisions of enlightened tribunals,
belonging to the same sovereignty, unless they
should be found to be in opposition to some abso-
fute and positive law, according tothe provisions
of which it may conceive itself bound to admi-
uister justice. '

Taat the expences, stated by the appellants in

the present suit, do not form a subject of general
Rr
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¥ast. Distriot. contribution, when they arise out of an embargyg,

Fune 1814.
v~

HARROD
& AL,
vs.
Lewis & AL,

has been decided in the Supreme Court of the

"state of New-York, inthe case of Penny & al. .

vs. the New-York Insurance Company, rcported
in 3 Caines’ New-York Term Reports, 155. The
same decision is to be found of the Supreme Court
of Pennsylvania, in the case of Jones vs. the Insu-
rance Company of North America, & Kingston
vs. Girard, reported in 4 Dallas, 246 & 274." In
the Ordinance of Bilbao, chap. 20, no. 18 & 19,
two different rules are laid down, when the freight
is adjusted and settled by the month, and the
other when it is not: in the latter case, which is
similar to the one before the court, the expences
of the vessel occasioned by an embargo do not
enter into gross average, but must be borne by the
owsers.

But so various and diversified are the trans.
actions of men and occurrences of human life,
that it is almost impossible to find two cases
precisely alike. 'The ship, concerning which the
present contest originates, was first stopped and
detained in consequence of the embargo law;
afterwards she was brought from the Balize to
New-Orleans, the port in which she was laden,
in consequence of the declaration of war, by the
United States against Great-Britain, to one of
the ports of which empire she was destined to
gsall. Thereturn of the vessel, to the port from

t
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81%-

whence she had cleared out; was eﬂ'ected at the E“‘ District.

Fune 1814

request of the shippers,and by the consent of ~~_

the appellants and  muster. Had the shlp been
suffered to proceed on her voyage, to the port
of the enemy, after the parties had received know-
ledge of the declaration of war, this would have
been in violation “of the general principle of the
law of nations which interdicts all commercial
intercourse between the citizens or subjects of
states at war with each other ; none can be lawfully
carried on except by the special permission of the
belligerent sovereigns,  Phis state of war, hap.
pening after a contract has been made for carrying
merchandise, and the port to which the ship was

destined belonging to the sovereign or state against -

whom war has been declared by that from which
she is about to sail, dissolves the contract, and
the merchant must unlade his goods and the
owners find other employment for their ship. This
rule is laid down in Abbost on shipping 455,as clear
and certain ; if war takes place before the com-
mencement of the voyage, the same author states
it as probable that the same principle would apply
to the same event, happening after the commence-
ment and before the completion of the voyage,
aitho’ a different rule is established in such cases

by the French ordinance. On examining this

ordinance it is found, to apply to vessels actually
en route, on their voyage, and ought perhaps to
be confined to cases, where they haye actually gone

Harnap
. &AL
vs.
Lewrs & AR,

.
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East. District. without the jurisdictional limits of the country

Sune 1814.
\¥ o W

Harrop
& AL.
vs.
Liewss & AL,

from whence they sailed.

In the present case the ship had not left the -
mouth of the river, she was npt compelied by any
force to return, but was brought back by the con-
sent of all parties concerned in the transaction :
which seems to amount to a dissolution of the
contract by the act of the parties themselves or at
least leaves the affairs of the ship to be governed
by the same rules, which would have been binding
in the case, had she been found by the declaration
of war in the lading port.  If so, the contract for
conveying the property imay be considered as
having ceased, from the time the declaration of
war was known.

In all occurrences, which produce in a nation
general calamities and sufferings, without any
criminality on the part of any particular individuals,
it appears just, that each member of the society

“should Bear that portion of them which may full -

tohis share. ~ 'War, however just and necessary it
may be, is properly considered as one of those evils
which are for the most part general in their opera-
tion : and when it happens, every one must bear the
inconveniences it brings upon lim ; the shipper
suffers from losing the bencfit of a market for his
merchandise, the ship-owner, the profit arising
from freight. In the case before the court it can-
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e

not be admitted that the expences of the vessel which East. Dllgﬁct
accrued previous to the embargo and declaration Py
of war were laid out for the benefit of the shippers Hazrrov
'in any way whatever; but, as observed by the coun- S
sel for the appellees, entirely for things indispensa. 1¥¥* & 4%
bly necessary to enable her to make the intended

voyage, and ought not to be considered as coming

within any of the rules, relating to general average.

With regard to the item in the account annexed

to the appellants’ petition, relative to the repressing

of the cotton, it can surely form no part of an

estimate In a gross average, but one or other of

the parties, shipper or owner, must sustain the

whole expénce, according to special agreement or

the custom of this port.

TrE appeliants have no right to recover on the
second count in the petition, as on account of a
transaction or agreement between the parties ; the
evidence in the cause does not prove any agreement
-of this kind : but if they have any just pretentions
to obtain judgment in their favor on this count, it
must be as on a compromise, as called in the
Civil Code, which is a submission to and-award of
arbitrators.

In the Code, there are many general rules laid
down on this subject. Two important ones among
them are those, 1. the power of the arbitrators does
notextend to things which are not included in
the compromise, 2. they ought to be sworn. Now,
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E‘;ﬂ%ﬁ“ in applyingi these rules to the present case, it
v~/ appears thata general question was submitted to
Hamzon g . committee of the Chamber of Commerce

ws. appointed by its President, and by their determina-

Lewrs & ar. . . . -

' tion of this gencral question, it is contended that
the appellees have been properly condemned to pay
the debt claimed by the appellants. So far from
this being binding on the appellees, it is seen that
the cause of action, between the parties, has never
been specifically submitted nor determined on
by the arbitrators. They ought to have been

" sworn. Tuey have not been. The courtis of
opinion that the appellees have no right to recover
on either count in the petition, and does, therefore,
order and decree that the judgment of the parish
court for the parish and city of New-Orleans, in
this case, be affirmed with costs.

—— e

'MERIEULT vs. AUSTIN, :

The return By the Court.  The claim of the plaintiff and
of refereces is . . .
always submit- appellant, founded on an open account in which a

: ;ﬁggm:,t the.batance is established against the appellee, was, by

the Court.  copgent of parties, submitted to referees chosen
Interest, on

open account, by themselves. It is- said, in the rule, that those

from the judi- . . .

cial demand. referees are to examine all the matters in difference
between the parties, and that their report shail
be made the judgment of the court. The report+

being brought in, the appellant moved to have it



OF THE STATE OF LOUISIANA. .

confirmed and made the judgment of the court; E
but its confirmation having been objected to by
the apipellee, the court thought fit to enquire into

the merits ol the case and to sct aside part of the
report.

Tne appellant contends that the court had no
_right to enquire into the merits of this report,
because this was not a mere reference of accounts
by the court itselt, as provided for by the 20th. sec-
tion of the act regulating the practice of the late
superior court, but a submission of the parties to

have all their differences settled by referees of their
own choice.

THERE are but two ways of obtaining the de-
cision of differences ; one is by applying to the
constitutional judges; the other by submitting
the difference to judges chosen by the parties
themselves. For the munner of pursuing either
of these two modes, provision iy made by law.
Parties are bound to follow the course of proceed-
ings there established. If they choose to deviate
from them, the constitutional -authorities cannot
lend them their assistance.

Waar havethe parties done in the present
case ? They have ccne before the court of the
first district for a settlement of their dispute.
But, pending the suit, they agreed to refer the
examination of their c¢ase to persons of their own

\

3i9

ast. District.
Sune 1814.

(W ¥ )

MERIEULT
ws.
AvusTid.

)
.
!
.
;
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Fast. District. choice, whose report should be made the judg-

Fune 1814,

v~ mentof the court.  The question then is ;' does
Merzever  this amount to a submission which took the case

~Us.
Avsrin

fromy the court to lay it before arbitrators 2 Or 1
it nothing more than a reference subject to the
further approbation or disapprobation of the court ?
That it is not altegether such a reference as is provi-
ded fer by the act regulating the practice of the
late superior court s very certain; but it is equally
true that it bears as little resemblance to the
submission or compromise by which the parties
agree to have their disputes settled by other per-
sons than their constitutional judges.

WirnowT adverting to the numerous differen-
ces which distinguish this case from a case of
arbitration, it is sufficient to observe that here the
referees derive their authority from the court,
while arbitrators derive it from the parties ; that
referces are appointed to report to the court their
opinion, while arbitrators are authorised to act as
judges themselyes and actually do pronounce
judgment ; that in the case of an arbitration the
award 1s a complete and final decision, after which
an application to a court of justice is resorted to
for the only purpose of obtaining its assistance for
the execution of the award; while in a case of
refevence, the confirmation of the report by the
court 1s whut makes it a judgment.

Wi aTEvERinterpretation, therefore, the appel.
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lant may give to the words of the rule of reference,
by which it is said that the report shall be made
the judzment of the Court, still it is a report, and
cannot become a judgment, until the courtis sa-
tisfied of its justice and correctness.  Even in the

321

East. District:
Fune 1814,

(P o' W)

MERIEBULT
vs.
AvUsSTIN,

countries where the practice ol such references is .

customary, the judges prescrve the right of with-
holding their approbation of the award, where
error appears on the face of it.

Tue District Judge, therelore, not only had a
right to cnquire into this report; but it was
his duty to satisfy himself of its correctness, be-
fore he sanctioned it. He did so, and found it
just to confirm it only in part. But it is said
“that on such part, as he thought fit to reject;
he refused to hear the evidence which one of
the parties offered to produce.

Ix thishe would have erred, had the evidence
proposed been such as might have thrown
some light on the matter. But it being relative
to a question, often investigated by the courts
of this country, to wit, whether, according to
the custom of merchants here, interest may be
allowed on open accounts, where the parties have
made no convention to that effect, the District

Court‘may well have refused to hear any thing
© further on the subject.

T~ is also the opinion of this Court that, what-
Ss
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at. District. oy . .
E}m I\;&“ ever be that custom, interest upon running ac-

W~ counts cannot be allowed by courts of justice,

Meairont except from the time of the judicial demand,

AvsTax.  where the understanding of the parties as to the
payment of interest-is npt shewn.

It isadjudged and decreed that the judgment
of the district court be affirmed with costs.

HARPER vs. HIS CREDITORS.

Appeal lties By the Court. This is an appeal, from the
from all con- . V. . .
clusive deci- District Court for the first district, from a deci-
#1on8. sion by which the court annulled an order, pre-
viously made in the suit, requiring a meeting of
the creditors of the appellant. The order of reversal
was obtained at the instance of James A. Brooks,
one of the creditors, by means of arule on the

appellant to shew cause, &c.

Tue counsel for Brooks contends that the
decision, of the court below, is not such a one,
as comes within the rule of the act organising the
Supreme Court, which authorises appeals only
from final judgments and decisions.

e

We are of a different opinion. It is final and
conclusive in the suit, and will go to deprive the
appellant of a right or privilege which he claims,
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exre : sn] East. District.
under the laws of the country, unless this appeal Sune 1814,

be sustained. WU

HarPER
As to the merits of the cause : it appears from Crenirors
the record, that the appellant filed his petition in
the district court, praying an order for the meeting
of his creditors, for the purpose of making to
them a surrender of his property, called in our
laws a voluntary surrender.  But, before the
meeting took place, in pursuance of the order of
the court, it was reversed and annulled, in the man-
ner above stated. It has been admitted, as a prin-
ciple, and acted on by the courts of the late terri-
tory and those of the state at this time, and has
not herctofore been contested, that in our laws,
there are regulations to be found applicable to
two kinds of debtors, such as are in actual cus-
tody, and such as are not : for the first class, pro-
vision has been made by an act of the late Terri-
torial Legislature : the measures, necessary for
the latter to pursue, are directed by the general
laws of the state. It is allowed to be a principle
of those laws that the honest and unfortunate
debtor may make a voluntary surrender of his
property to his creditors, which they are bound
to accept, unless he has been guilty of fraud.
The effect of such surrender is to secure his
person from arrest; but not to free him from
the payment of any deficiency, arising from the
property surrendered being inadequate to, the .
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East. District.

Fune 1814,
(& oV V)
HARPER
s,
CREDITORS.’

CASES IN TIIE SUPREME COURT

full discharge of his debts, unless he is released
by his creditors in the,manner pointed out by
law. ‘

Tue appellant states, in his petition, “that by
reason of misfortunes and disappointments in
business he is unable to pay his debts :” accom-
panying this petition, with a bilan, in the usual
form, of debts and property. In the record, which
comes up to this Court, nothing appears, con-
tradictory to the statement of the appellee’s peti-
tion, which attributes to misfortunesand disap-
pointments his nability to pay his debts; and he
must be presumecd to ‘be honest, until the con-
trary is proved in a legal manner. If a debtor
acts so Improperly, as to deprive himself of the
benefit of laws made for the honest and unfor-
tunate, itappears to the court, the most proper
time, to establish such conduct against him,
would be, after a meeting of his creditors : a ma-
jority of whom, according to certain rules esta-
blished by law, is authorised to control and govern
in all matters relating to the affairs of the insolvent.
"This may be done, by opposing the homolo,gation
of the proceedings on legal grounds, or by sug-
gesting and proving frauds committed by him ;
and perhaps this suggestion and proof of dis-
honesty, on the purt of the creditors, may be made
by any one of them, even belore the meeting 5 but
in the present case nothing of this sort has been
done. ' :
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. It is, therefore, ordered adjudged and decreed E';‘;;;w District.
by this Court, that the decision of the District (_~y
Court which annuls the first order made in the case, Haresz
be reversed and annulled.  That Brooks pay' the Cxeprrons.
costs, and that this judgment be certificd to the

District Court.

LABATUT vs. PUCHE.

The Supre-

By the Court. This case comes up on a bill me Court can-
not control in-

of exceptions, taken to the opinion of the Judge ferior courts,

.. .. . in matters de-
of the District Court for the first district, in pending on
. . . . .. ..  f their sole dis-
refusing to grant a venire for a special Jury in the (5 ™
cause.

Tu1s Court is of opinion that it is a matter,
entirely within the discretion of the Judge below,
to grant, or not to do so, the process claimed by
the plaintiff : and altho’ we might and should pro- .
bably differ from him in the construction given to
the law, on account of which he refused it; yet
it appears to us that it would be improper to give
an opinion, in any case opposcd to the decisions
of the judges of the courts from which an appeal
lies, in which we have not the power to enforce our
judgment.  This court cannot control the deci-
sions of the judges of the inferior courts in
matters depending solely on their discretion, and
any reasoning or decision which we might give
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. East. District. i opposition to theirs, rendered in such cases,

Sune 1814.
W N would be vain and nugatory.
LapaTvuT ‘
<s. .
PucHr. LeT the motion for a mandate be over-ruled.

VILLERE & AL. vs. BROGNIER.

Whereacon- JACQuEs VILLere’, Antoine Bicnvenu, Ana
z:ftttef “’af;s toine Carraby, Norbert Fortier, Daniel Clark,
g:g‘ty ety Je-John Blanque, Jobn Soulié, Denys Delaronde,
;sl signed by Chalmet Delino and chard Marigny filed their

. petition in the Court of the First District, (in behalf
5?'??33 ot themselves and such other of the parties in-

1 53“‘455? terested, therein named, as should make themsel-

o ves parties to the suit) stating that, some time in

ung‘;’g_} \ the month of May 1812, P. Ambroise Cuvillier,

. being indebted to Brognier Declouet, in a large
sum of money, for which he had given a mortgage
and endorsed notes, applied to the petitioners
scverally and to Michel Fortier, Charles Jumon-
ville Devilliers, J. R. Ducros the father, Pierre
Sauvé, Louis Ilibine, Jean F. Pizerot, Jean
Delasize, Michel Zeringue, the widow of Ro-
hert  Avart, Bérnard Bcrmtxcb*, René Trudeay,
L. A. Harang and Joseph Montégut fils, and
requested them to take an assignment of the
mortgage and endorscd notes, and each of them to
give to the said Brognicr Declouet, his note for
the sum of one thousand dollars : to which request
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ench of the petitioners severally said they would Ef‘;;;wnll‘g‘i‘f"
accede, provided the said several persons named \ s~~~
in the said transaction would join them in the VaiLLEe
same and provided the assignment and conditions .
should be subsequently arranged to their satisfac- BrogxrER
tion by the suid Brognier Declouet : but the peti-
tioners expresly alledged that they made no
agreement whatever, with the said Brognier De-
clouet, and that they considered themselves as
fully at liberty to execute or not toexecute the
arrangement proposed by the said Cuvillier, at
any time befcre the signature of the act hercin
after mentioned.

“THAT, in order to facilitate the execution of the
suid arrangement, and to prevent the trouble of .
collecting all the parties at the same time, at the
Notary’s office, the petitioners severally executed
their separate promissory notes payable to the said
Brognier Declouet for the sum of one thousand
dollars, that is to say five hundred dollars, payable
the first of April 1813, and 500 dollars payable
the first of April 1814, and deposited the same in
the hands of Michcl de Armas, Notary Public,
to be retained by him in deposit till the said pro-
posed agreement should be carried into effect.

Tuar, some time after, Michel de Armas
drew an act which he entered on the records of
his office, dated the 2d. day of June 1812, whicly
was signed by the petitioners J. Soulié, J.
Blanque,J. Villeré and Danjel Clark, by which,
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East. District. Brognier Declouet transferred to the persons

Fune 1814,

v~ above named, a debt of twenty-seven thousand

ViLLeErE
AL.
TR

BrROGNIER,

dollars; due him by P. A. Cuvillier, for the
balagce of the price of several parcels of land,
being part of a plantation, which be had sold to
the said Cuvillier, evidenced by five notes of five
thousand four hundred dollars each, of the said
P. A. Cuvillier, endorsed by Alexander St.
Amand ; the payment of wiich was further secured
by a mortgage of the premises. One of which
notes had been already duly protested and judg-
ment obtained, against the maker and endorser,
and execution levied on some real property of the
endorser : at the same time the act transferred to
the persons above named Brognier Declouet’s
right of mortgage on.the land sold to Cuvillier.

Tuat, after these signatures were affixed and
before any other of the parties had signed, Brognier
Declouet directed the Notary to make an alteration,
written in the margin of the act, providing that
if any of the notes of the persons above named,
were not duly paid, Brognier Declouet would
exercise, for the amount of such unpaid notes
his right of mortgage on the premises, notwith-
standing the cession.

Tuat J. Blanque, J. Soulié and Daniel Clark,
immediately on being apprised of thesaid altera-
tion, - went to the Notary’s office, and struck out
the signatures of their respective names, from the
said act, and declared to the Notary that, since the



OF THE STATE OF LOUISIANA.

329

said Brognier Declouet had taken on himself to East. District,

direct an alteration of the act, and had not signed
the same, they broke off all negociation on the
subject, and directed the said Notary not to deliver
the said promissory notes to the said Brognier
Declouct.

Tuat, after they had thus expressed their in-
tention not to accede to the propositions made to
them by Cuvillier, Brognicr Declouet procured
another act to be entered on the records of the
Notary, which he executed himself and which was
also executed by Delasize, Montégut fils, the
widow Avart, René Trudeau, Jumonville de
Viiliers, Michel Fortier and Son, R. J. Ducros
and Pierre Sauvé, the making of which instrument
was neither authorised, nor was the same accepted
by the petitioners, and that as soon as they received
notice of the saild instrument being Jrawn, J.
Blanque, Bernard Marigny and Antoine Caraby
went to the said Notary’s office and protested
against the use of their respective names in the
said instrument and requested the Notary to give
notice of the said protest to the parties mentioned
in the second instrument.

THE petition, averring that, notwithstanding the
aforesaid circumstances, B. Declouet had prevailed
on the Notary to surrender to hiin the notes placed
in his hands, concluded with a prayer, that he
might be decreed to restore to the petitioners their

respective notes, or pay the amount thereof.
Tr

SFune 1814.

(W oV V)

VILLERE
& aL.
vs.
BroGNIER.
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East. District.  T'gp answer, after a general denial of all the

Sune 1814.
(T

VILLE RE
& AL,
os.
BROGNIER.

facts In the pctition, sets forth that the mnotes
therein - mentioned were placed in the hands of
Michel de Armas, to be delivered to the defen-
dant, on his procuring the release of arjudgment
had against Cuvillier and St. Amand,-as far as
related to the latter, and on his transferring to
the said Villeré and others all his right to cer-
taln mortgaged premises, by which the payment
of the sum stated to be due him by Cavillier
was secured, and on his delivering to the Notary,
for theuse of Villeré and others, certain notes
of said Cuvillier : that accordingly he had procur-
ed the release of the judgment, executed the
transfer and delivered Cuvillier’s notes, whereby
e had become eutitied to, and did receive the
plamitiffs’ notes. - '

Tuere was a verdict for the plaintiffs, on
which a new trial had been ordered. But, by
mutwal consent the new trial was waved, judg-
rrent was entered according to the verdict, and
the present appeal was taken by the defendant.

Ir was agreed that the depositions of Pierre
Pesse and Michel de Armas should accompany
the record, with the certificate of the release of
the judgment, and be taken as a statement of facts.

4
4

YVae deposition of Pierre Desseis as follows:
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Pierre Desse maketh oath, that in  December East. Distriety

1811, Brognier Declouet negociated to. himy a
note of P. A. Cuvillier endorsed by Alexander
St. Amand for 8 5400, pavable on the 1st. of
March 1812, which was. protested at maturity.
That deponent, having obtained jadziment there-
on against both maker and endorser, took
- out execution which was about to be put in force,
when Cuvillier proposed the following terms to
Brognier, viz, that he would pay him $ 22,000 in
notes of several individuals pavable to Brognicr’s
order one half in Apeil 1813 and the other in
April 1814, on condition that Broguicr should
reduce his claim then existing against Cuviilier
from S 27,400, to 8§ 22,000, that Brognier shouid
assign his said claim of 3 27,400 to the subscri-
bers of the notes Cuviilier stipulated to give him :
Brognier reserving to himself his martgage on
the property he had sold to Cuvillicr, in case of
non payment of any of said notes.

Trar Cuvillier having informed  deponent that
John Soulié was one of the makers of said notes
and the syndic of the others, and would defini-
tively conclude the bargain, depanent spoke to
Souliz who nformed him he mught consider the
matter as concluded and desired deponent to sus-
pend his execution against Cuvillier and Saint
Amand.

Trat a few days after deponent saw Soulié and
they both agreed to go to the Notary (de Armas’s

Hune 1814.
(P Ve

VILLRRE
& AtL.
8.
BroGMER
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to have the assignment drawn and deposit thenotes :
which Soulié accordingly did, except a few that
were wanting to complete the sum.

TraT1 Soulié required ofhim, the deponent, that
he should leave with the Notary Cuvillier’s note
for 8 5400 endorsed by St. Amand and desired
the Notary to deliver the notes he had left with him,
to Brognier Declouet, as soonas he should have
signed in favour of the makers of the notes an
assignment of his claim against Cuvillier for
8 27,400 and deposited Cuvillier’s notes complet-
ing that sum.

Tuart Cuvillier and Soulié pressed deponent to
release his right of judicial mortgage on the land of
St. Amand, which deponent did, on the assurance
Soulié gave him that the matter was concluded,
and that the payment of the note of which depo-
nent was the bearer was secured by the deposit of
the aforesaid notes.

Tuat deponent (hearing a few days after that
Montégut son, one of the makers of the notes, had
deposited with the Notary his own notes, com-
pleting the sum of § 22,000) apprised Brognier
Declouet, who went to dsposit Cuvillier’s notes
and sign the assigninent, that Brognier having
read the act and perceiving that it did not contain an
express clause reserving to him his lien on the pro-
perty sold to Caviilicr, in case any of the notes
he was to receive was not paid at maturity, sent
for the deponent to explain this to the Notary, and
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deponent then said, in presence of de Armas, he hadEa;;-"e D]izs;;;icg'
requested the insertion of sucha clause, according \/Y‘\J
to Brogunier’s intentions ; that B. Marigny, one of Vinrzsze
the subscribers of the notes, being present, observ- &.:.L )

ed there was nothing unjustin it: and then, BrosMER-
without any thing more said or done, the Notary

inserted the clause in the margin of the act, reserv-

ing to'himself, as he said, the right of erasing it,

if it did not suit the parties. 4

Tue following facts were drawn from the de-
ponent, on a cross-examination :

He was empowered by Brognier Declouet to
treat with Cuvillier, inregard to the claimn ; and
treated with him, on the assurance Soulié gave
him he might do so, as the greatest part of the
notes of the as$ignees were already in Soulié’s
hands. He considered Cuvillier, as the principal
and most interested, tho’ not a contracting, party.
He considered Soulié (as the representative of the
makers of the notes proposed to Brognier De-
clouet, by Cuvillier) as the contracting party :
Soulié having toid bim that he bad been orally
empowered by the assignees to treat for the pur-
chase of the claim: he had not discussed the
conditions with Soulié. He had been the holder
of a note of B 5400, drawn by Cuvillier to the
order of St. Amant, payable on the 1st of March
1812 : but declined to say categoricully whether
he was the owner of it when it beccame due, ad-
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Ei};imnl‘;tl'lct ding he was still the holder of it at the time. He

A~ could not recollect the precise time, when the

- Vicvere  potes were deposited with -de Armas. He did
& AL,

. not know who had given to de Armas a note of

Broomizr the conditions to be inserted in the notarial ins-

trument; but he heard Cuavillier, Drognier De-

clouet and Soulié, in behalf of the assignees,

givimg directions on that subject : but he did not

recollect whether the Iatter gave any directions till

after the act was drawn out.  He was desired by

Brognier Declouet to attend to the preservation

of his rights in the act. He considered Soulié to

have the same powers from the assignees, as he

himself had from Brognier Declouct : and ima-

gined his own powers were sufficient to bind Bro.-.

gnier Declouet, who did not consider himself safe

without the clause which was inserted, at his sug-

gestion.  He knows not to what person. Brognicr

. Declonet proposed the addition of this clause.

He had frequent conversations with  Soulig, in

¥

order to ascertain whether the' subscripticn was ‘
A

filled.

Tue deposition of Michel de Armas was as
follows :

Ix thelatter end of the month of May, cighteen
bundred and twelve, Pcter Ambroise Cuvillicy
and Peter Desse came to my office, and: the for.
mer delivered to me a rough-draught of an act by
which Brognier Declouet stipulated as the assiga-
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or of a cliim of twenty-seven thousand dollars E

335

ast. Distixct,

) ) o Fune 1814
due to him, Dby the said Cuvillier, in favour of (o~~U
twenty-two individuals thercin named, who stipu- VI&I:IAELR!
latedus assignees for the sum of twenty-two thou- vs.

' N Baoe‘.\uzx«,

sand dollars; cach of said twenty.two individuals
giving two promissory notes of five hundred
dollars each, the one payable on the first of April
following, and the other on the first of April in the
vear eighteen hundred and fourteen: that the said
Cuavillier having directed me to transcribe the
said act en my notarial registry, I didit on the
second ofJune following ; that some days after
J. Soulié, oneof the assignees, and Pierre Desse
came into my office and the former, after having
read and signed the suid act, delivered to me a
part of the promissory notes drawn by the assi-
gnees, telling me that, after Cuvilfier should have
delivered tomc the other notes, that the judicial
mortgage registered against Cuvillier and  St.
Amand should have been raised, as to St. Amand,
that Brognier Declouet should have lodged into
my hands the notes of Cuvillier, endorsed by
St. Amand, amd signed the aforesaid act, I might
deliver to him, the said Brognier Declouet, the
notes of the twenty-two individuals above men-
tioned: and P. Desse delivered to me a naie
of five thousand and four hundred dollars, drawn
by Cuvillier and endorsed by Mr. St. Amant;
that afterwards J. Blanque, D. Clark and Villerg
successively came into . my office and after
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having read the above mentioned act signed the
same ; that Cuvillier came also, and delivered to
me the complement of the said notes, except one
of five hundred dollars which was to be drawn by
Bernoudy, Cuvillier telling me that he was going
to write for the same to Bernoudy, who was then
absent from the city ; that P. Desse, who acted
as agent of Mr. Brognier Declouet in this trans-
action, often asked me whether all the notes had al.
ready been deposited in my hands: on my ans-
wering that there was still wanting one of five
hundred doliars, P. Desse requested me to inform
him, as soon as it should have been left with me,
i order that Brognier Declouet should corhe
and sign the said act and deliver those which he
had in his power drawn by Cuvillier ; that the
latter came afterwards, and inquired whether
Brognier Declouet had deposited the said notes
in my hands, I answered negatively, observing
that I thought Brognier Declouet would not do
it, till the twenty-two thousand dollars of notes
were totally in my power; that then Cuvillier

" told me it was a distrust out of season on the part

of Brognier Declouet, and he went out, telling me

that he was going to speak of it to P. Desse.
On the same day, or one or two days after, P.
Desse or Brognier Declouet, I do not recollect
which of them, came to my office, and delivered
me the notes drawn by Cuvillier ; that things
remained in that situation till the 24th of August
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f’ollox.ving, during which period Brognier Declouet E*;;-n District.
inquired several times fromd me whether the twenty- (o~~~
two thousand dollurs of notes were in my power, Viiexs
to which I answered in the negative and informed e
him that Cuvillier had told me that B. Bernoudy Brec¥==
intending to oblige himsclf only for 500 dollars
had forwarded his two notes of 8 250 each ; one
payable on the Ist of April 1813, and the 6ther on
the Ist of April 1814,

THaAT, on the 24th of August 1812, Brognier
Declouct came to my oflice, and inquired whether
J. Montégut hid not been there, on my an-
swering that he had not, Brognier Declouet in-
formed me that J. Montégut had agreed to give -
his two notes amounting together to the sum of
500 dollars in order to complete the sum of
22,000 dollars : that very moment, J. Montégut
came g, made and subscribed the said two notes
and dclivered them to me; then B. Declouet
asked me the act in order to sign'it, and, after
having read it, he observed to me that I had omitted
toinsert in ita condition, which had been agreed
upon between Desse and Cuvillier, and which
was that he, Brognier Dceclouet, intended to re-
servea portion of the mortgage, corresponding to
such of the notes, as should not be punctually
paid, on their becoming due; observing that
though the twenty-two persons with whom he
had to deal were extremely solid, events could

happen, in the course of two years, which could
Ug
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not be foreseen;- that I answered to Brognier
Declouet that I did not think that P. Desse had
mentioned to me that condition, and that. I had
passed the act conformably to the rough-draught
given'to me by Cuvillier ; then B. Declouet asked
me whether there was no possibility of adding
that condition to the act; to which I answered
there was one, if all the parties should agree to it ;
and that was by making in the margin of the act a
reference which should be signed by all the parties,
and I advised Brognier Declouet to go and see
J. Soulié or J. Blanque in order to agree on that
reference ; that Brognier Declouet, after telling .
me that he was going to try to see those gentle-
men, went out of my office.  That after about a
quarter of an hour he ¢came in again, telling me
that he had not been able to see any of those
gentlemen ; that P. Desse who had courw with
B. Decclouet endeavoured to make one remember
that he had mentioned to me the condition afore-
said ; and I told him, as was the real truth,
that, if he did, I had entirely forgotten it ;
that T then told Brognier Declouet that I was
going' to make In the margin of the said act the
reference above mentioned which would be signed
by the assignces in case they should acquiesce to it
and on the contrary should be erased to remain
null;  that Brognier Declouet looking at B.
Marigny, one of the assignees who was in my
office at that time, said that he did not think that
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said reference would occasion the least difficulty, to ®
which B. Marigny answered that he did not think
it would ; that I then made, in the margin of the
said act, the said reference, and read it to Brognier
Declouet, in presence of P. L. Morel, B. Mari-
gny and Desse then present, after which all these
gentlemen withdrew ; that about ten minutes
after, J. Blanque came into my office, asking for a
copy which I had already given him some months
ago and coming near the desk, on which my
registry was still laying open at the place where the
said act is written, “well,” said he, “how far have
we proceeded concerning thisact ?”  And in the
mean time as he seemed to read it over he stretched
out his hand, took apen, and, withoutinforming me
of his intention, blotted out his signature; that I told
J. Blanque he was very wrong in doing what he
had done, without asking me whether he had the
right to doit; that when a party had signed an act
he could notannul his signature but by a counter-
declaration ; that J. Blanque answered that he
was master of his signature, as long as the other
party had not signed and he rctired ; that having
absented myself from my office, on my return, my
brother, who is emploved as a clerk inmy office,
informed me that D. Clark had also come and
blotted out his signature ; that a few minutes after,
J. Blanque accompanied by J. Soulié came in,
and the latter after disputing some time on his
right to do the same as D. Clark and J. Blanque,

v
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blotted out his signature ; that J. Blanque, wishing
to do the same with J. Villeré’s signature, Top-
posed it ; that these gentlemen having withdrawn,
a little while after, J. Blanque and A. Caraby’
came toask me for their promissory notes, that 1
answered them that I did not think I could deliver
said notes to them, .considering that a deposit had
been made in my hands by each of the two partics
and that it could only be by the consent of both
parties that' I could return to each party the notes
which I bad received from them ; that on the 26th
of the same month of August, Brognier Declouet
¢ame to my office and on my informing him of

4l that had passed, he told me that, since the

assignecs objected to the above mentioned condi-
tion, which occasioned the said reference, he would
give it over and he required me to transcribe the
said act (leaving out the said condition, which I
did and Brognier Declouet signed the act; that
then B. Declouet asked me for the notes of the
assignees, as it had been agrecd that they should be
deliver«d to him as soon as he would have signed
the act by which he divested himself of his pro-
perty ; that I then b gged Brognier Declouct
to permit me to keep s:id notes in vy power for a
few days more till T hud conlered ob-ut this matter
with some person learned in the lav 5 that two days
after, A. Caraby, J. Blanque and B. Marigny
came to my office and required me to reccive their

_ protest against the said act, which 1did ; that tje
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act of the 26th of August was afterwards present- E’:‘;;;wnligﬁm
ed to several of the assignees, who atter reading \_~~u
the same as well as the said protest and being by ViLLere
me informed of all that had happened, did sign s.
the same without any hesitation ;  that about two Buogxxse.
months after Brognier Declouet came to my office
and required that I should deliver to him the notes ;
of the assignees, as being his property, by virtue
of the said act, of the release P. Desse had entered
of the judgment which had been obtained against
Cuvillier and St. Amant, and of the deposit that
he, B;'ognier Declouet, had made into my hands
of the notes drawn by Cuavillier ; that, being per-
“suaded in my conscience that said notes were effec-

"_tively his property, I did not hesitate to deliver
them to him.

Tax following facts were drawn from the de-
ponent, on a cross-examination :

HEe made the first draft of an act for the trans.
fer of a cluim of Brognier Declouet on Cuvillier,
to Villeré and others.  Cuvillier and Desse were
the first persons who spoke to him about it, and
the latter handed hiin a rough note of the terms of
the cession. Brognier never read the act till
the day on which the deposit of the notes was )
completed, when he came to sign it, which he
did not do, alledging the omission of a clause
which he had especially charged P. Desse to have |
inserted. The act was then signed by Bianque,
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Soulié, Villeré and Clark ; and the signatures of
Brognier Declouet, the other assignees, the No-
tary and witnesses were wanting for the perfec-
tion of ‘the act. Brognier Declouet did not, of
his own head (de son chef’) cause any clause to be
inserted in the act : but, noticing the omission
alluded to, asked the deponént whether a new act
would be necessary and was answered, that with
the cousent of all partics the clause might be
added in the margin, by an epostille, which being
signed by all would be as valid asif it was in the
body of the act: whereupon the deponent drew
the clause, on a separate piece of paper, and in-
vited Brognier Declouet to see cither Soulié or
Blanque, who were considered as the agents of
the assignees and communicate the clanse to them
and with their consent it should be inserted. .
Brognier Declouet effectively went out and
returned, about one half of an hour after, saying
he was. unable to find cither of the gentlemen,
and as it was late, the business should be postponed
till the next day, when the Notary, of his own
accord, proposed ta insert the clause, adding that if
the gentlemen did not consent, it should be annull-
ed: to which Brognier Decloued assented,

but did not then, nor at any time after sign the

act. Blanque never presented himself to the depo-
nent as clothed with the powers of the assignecs.
Cuvillier and Desse, when giving directions for
the draft of the act, did not shew to the dei)onent
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and Clark, after erasing their signatures, recom- \_y~J

mended to the deponent, not to part with the ViLtoez
‘notes. Two days after, Brognicr Declouet re- .
quired the deponent to transcribe the act, without Brooxres.
the clause in the margin, objected to by some ‘of

the assignees, which being done Brognier signed

and required from the deponent the notes of the
assignees, and was answered that the deponent,

being ignorant whether they ought to be deliver-

ed, would take advice, and consider himself as

holding the notes for Brognier Declouet, if the

latter had really a right to them : after this he

drew, at the request of some of the plaintiffs, the

protest mentioned in the petition.

By the Court. 'The understanding of this case,
which, at first sight, may appear intricate, depends
altogether on a clear view of the principal facts, as
they stand by themselves, when disengaged from
the crowd of unimportant circumstances, with
which they are attended.

AmBrorst CuviLrier, being indebted to
Brognier Declouet, one of the appellants, in a sum
of 8 27,000 payable at one, two, three, four and
five years, for the price, or the residue of the price,
of some real estate, which he had bought from
him, and finding bimself unable to satisfy that
debt as it became due, contrived to procure from
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twenty-two individuals of his acquaintance,
among whom were the appellees, a promise to.
pay Brognier, in their own individual notes. The
understanding of the parties, so far as the inten.
tion of each may be conjectured from the acts
and declarations of some of them, scems to have
been that Brognier Declouet should transfer to
these twenty-two persons all his rights and actions
against Cuvillier, and that he should thereupon
receive from them their own individual obligations
at one and two years, to the amount of § 22,000.
This arrangement was negociated between Pierre
Desse, agent of Brognier Declouet, and Ambroise
Cuvillier. John, Soulié, one of the twenty-two
persons ‘above mentioned, supposed by Desse to
have power to act in the name of them all, had
also some conversations with P, Desse upon
the subject ; but never entered into any discus-
sion with him concerning the contemplated con-
ditions of the contract. Those conditions were
reduced to writing onthe 2d of June 1812, ‘by
Michel de Armas, Notary Public, conforinably
to a sketch which Cuvillier gave him. The princi-
pal outlines of them are, that in consideration of
the sum of 8 22,000, paid to Brognier Declouet
by the twenty-two individuals therein named, in
their own several promissory notes at one and
two years, he transfers to.them his claim against
Cuvillier amounting to the sum of 8 27,000, as
established in the bill of sale of part of his planta-
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tion to said Cuvillier, that he delivers to them five E«?;;-nel)ligtlifﬁ
notes of the said Cuvillier endorsed by Alexander {_~~_
St. Amant, cach of the sum of 8 5,400, which Vitrere
had been consented by Cuyillier and St. Amant o
to facilitate the disposal of the aforesaid sum of Broexr®
827,000 ; and that he subregates them to all his
rights, actions and morigiges against Cuvillier.
Soulié, after having rcad the instrument, signed
it, and delivered to the Notary some of the pro-
missory notes which were to Dbe the price of
Brognier’s transfer, telling the Notary that afler
Cuvillier should have brought him the remainder
of the promissory notes, and alter Brognier should
have complied on his side with his engagements,
by releasing a certain judicial mortgage obtained
agamst St. Amant, on the first of the above men-
tioned endorsements, Dby dclivering the notes
subscribed by Cuvilizr and endorsed by St.
Amant, and by affixing his signature to the con-
tract, he might then deliver him all the said pro-
missory notes of the twenty-two assignees.  Some
time after Soulié¢ had signed the contract, three
more of the twenty-two parties came in and signed.
Arv the notes, however, being not yet placed
in the hauds of the Notary, Brogaier did not then
examine the stipulations of the instrument. In
the mcan time, one of the twenty-two parties
having expressed that he would not bind himself
“for one thousand dollurs, but only for five hun.

dred, it became necessary to look out for a twenty-
Xx
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third subscriber, who would assume the payment
of the remaining five hundred dollars, ine order to
fill up the sum of $22,000, originally agreed
upon.  ‘This circumstance having caused some
more delay, near threc monthselapsed from the day
onwhich the instrument is dated, before the sum of
522,000 was completed. On the 24th of
August, Joseph Montégut junr. became a party
to 'the contract and delivered his notes for the
# 500 remaining.  Brognier Declouet then took
up the instroment, read it for the first time, and
finding that it did not contain a clause, which he
deemed important to his interest, to wit, a reserve
of his mortgage on Cuvillier’s purchase for so
much of the § 22,000 as might happen not to be
paid on the notes becoming due, he refused to
sign the act as it was, and signified his intention
to have this clwse inserted. The clause was
afterwards added in the margin; and on disco-
vering this alteration, and being informed of
PBrognier”s refusal to sign the instrument, three
of the four who had signed it, blotted out thar
signatures,  Brognier finding then that he could
not obtain the consent of the parties to the addi-
tion of this clause, caused the Notary to transcribe -
the instrument as it stood before this alteration,
and stgned it.  Of the twenty-three other parties,
eight only appear to have signed. Some time
after, Brognier prevailed upon the Notary to
surrender him  the notes which bad remained
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.. o~ e . BroGNIEA.
the present suit in the Court of the First Dhstrict oeNt

for the recovery of their notes or of their amount
and obtuined there thie verdict and judgment from
which this appeal has been cluimed.

SucH are the facts on which this Court has to
decide, 1st. whether the contract intended by  the
partics was ever.completed ; and 2dly. whether,
supposing the contract not to have been entirely
completed, the parties could recede from their
promise, at that stage of the agreement, under the
peculiar circumstances attending this case.

Uron the first question, to wit, whether this
coutract was ever completed, the inquiry which
naturally presents itself is, in what manner do we
sce that each of the twenty-two persons intending
to be parties to this agrecment did agree with
Brognier on the conditions of the contemplated
contract ? This could be done only in one of
two ways, eith « by giving their special power to
some person to represent them, or by acquiescing
one by one to those conditions. As to their
_ having authorised any personto contract in their
name, there is no evidence of it in any part of the
record. The only act .of theirs from which it .
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might be presumed, that they intended to autho-
rise J. Soulié to act for them, is the delivery of
some of the notes into his hands ; but other notes
were delivered to Cuvillier ; was Soulié the agént
of some, and Cuvillier the agent of the others ?
Besides, 1s the delivery of these notes an evidence
of the ntention of the parties as to the conditions
on which they were to be given to Brognier 2
The declaration of Desse, as to the agency .of
Soulig, is-not more satisfactory.”  Soulié told
him that the other subscribers had authorised him
verbally to trcat of the purchase of DBrognier’s
clam against Cuvillier. Is this assertion of Soulié
sufficient evidence of the power given to him by
the other subscribers 2 And if it should be, does
it explain the extent of that power? Does it
show that they had bound themsclves to abide by
what he should stipulate 2 Desse himself was
so far from considermg Soulié as the attorney in
fact of the oghers, that he did not enter mto any
discussion with him touching the conditions “of
the coutcmpluted contract.

It is very plan that the twenty-two subscri-
bers of the notes, thoush they may have employ-
ed Soulié to take the steps preparatory to the
contract, reserved to themiselves finally to agree
or disagree to the conditions of it, when they
should be redaced to writing dad communicated
to thein. Of that there needs be no other evidence
than that each of them was to put his signature to
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the contract.  But subposing Soulié to haveE
been by them fully authorised to contract with
Brognier in their name, it does by no means
follow that the contract was ever completed be-
tween them and Brognier.  The conditions of the
contract were reduced to writing as undevstood
by Cuvillier and Soulié ; but whea Brognicr
came to read them, he found that they were not
the conditions to which he would assent ; /e re-
Sused to sign them, and caused them to be altered.
The contract thercfore was not complete @ there
was still a clause on which the partics had not
agreed ; and In that siruation of things some of the
parties having thought fit to recede, an end was
certaialy put to the contemplated agreement as to
them. Invain did Brognicr withdraw his demand
afterwards, and yield to their own terms.  If they
were one moment at liberty to retract and'did so,
they were completely discharg=d, and no act of
the other party couid bind them again.

Ler us add to this that should no such eir-
enmstance have tuken place, still the partics might
have recanted before signing, becausce it 1s a princi
ple of our kuws that where it has heen agreed  that
the coatract shouid be reduced to writing, until
it is actually wiitten ancd siemed by all parties,
either of them muy revede. Febrero de Contratos
elap. 7, sect. 1, no. 19, Sce also Doinat, boox 1st
bit. 1, scet. 1, ard. 15,
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Bur, it is said, that in this ease the appellees

v~ Wwere not at liberty to recede, because the other con-

VILLERE
& AL,
vS.
BROGNIER.

tracting party had been induced to make sacri-
fices towards the ‘performance of the contract on

his part. In support of this, the appellant cited

DPothier’s Contrat de Rente, chap. 4,art. 1, sect. 3.
Before examining whether any and what degree
of analogy exists between this case and that sup-
posed by Pothier, we ought first to ascertain whe-
ther it be true that the appellees have receded from
acontract; and that brings us back to the ques-
tion : was any contract entered into between
Brogaier and the appellants 2 For unless the
terms of the contract were finally agreed upon,
there can have been no such a thing as a retracta-
tion, a retractation supposing always a previous
consent.  But, admitting the conditions of the
coatract to have been agreed to on both sides,
what were these conditions 2 Certainly  those
which were inserted in the original instrument,
signed by somc of the parties, and afterwards
recogniscd by Brognier.  His reserve of a mort-
gage on Cuvillier’s property never can have been
one of the conditions accepted by the assiznees of
all his rights, aections and mortgages aguinst
Cuvillier, foritis at war with the spirit and the
letter of the whole transaction.  J¢ shows itself to
have been an after-thought, and proves that the
recanting party was Brognier himself, who after
having agreed to transfer to the appcelices and other
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subscribers all liis rights aguinst Cuvillier, signi- £
ficd his intention” to retain the most important of
those rights, to wit, his mortgage on Cuvillier’s
estate.  If, therefore, an opportunity was then
offered to the appellees to withdraw from the in-
tended centract, Brognier has none to blame but
dimself. The same may be said of the sacrifice
which he made when he released the judgment
obtained against St. Amand.  If the conditions
were not finally agreed wupon, why was he so
forward in executing what was not yet an oblioa-
tion on his part 2 If on the contrary, the terms
were accepted on both sides, they must have been
those which were expressed in the instrument as
“originally reduced to writing, and then why did
he, by his recantation, release the other parties
from their engagement ?

It may be further observed that the discharge
of the judgment obtained against St. Amant upon
one of the five notes bearing his endorsement
does not appear to have been any part of the con-
ditions of the contract, as understood by all the
parties ; it not only makes no part of the stipula-
tions contained in the instrument ; but is a depar-
ture from thc obligation there agreed to by
Brognicr to deliver to the assignees the five notes
subscribed by Cuviilier with the endorsement of

© St. Amunt, completing the sum of 27,000 by
him transferred.

o
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Frow this view of the case it may be concluded,
that the contract, intended to be entered into be-
tween the parties, was never completed ; and sup-
posing it to have been carried too far for any of
the parties to retract without causing prejudice to
the other, the first departure from it was the act of
the appellant Brognier, not of the appecllees.

TuEe promissory notes of the appellees, deposit-
ed in the hands of the Notary Public to await the
consummation of the intended agreement, ought
thercfore to have been returned to the subscribers
of them, when they signified their determination
notto complete the contract. The surrender of
these notes to Brognier, however innocent may
have been the intentions of the depositary, was
certainly improper, and the appellecs ought not to
suffer for it.

It is, therefore. ordered and decreed that the
judgmient of the District Court be affirmed with
COsts.

’
Ow the application of the defendant, the Court
granted are-hearing.  See post, Cecember term.
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East. Bistrict.
CLARK’S EX’S. vs. COCHRAN, Sune 1814,

T'urner, for the plaintiffs. In this case, the District Crarx’s Ex,

Court gave judgment for the dcfendant, upon Cochra,
the construction ofthe 226th article of the Civil
. . . . . . Whenevera
Code, in page 306. The pluintiffs, belicving this signature _ is
‘ . 1 dformally disa-
case formed an exception to that yule, appealed yowed, proof
from that judgment. ‘Fhere is a bill of excep- by paperts
tions to that opinion shcwing the facts. Thissorted to.
.. > . The disavow-
suit is founded upon a transaction, which happen- al must be by
. the party, in
ed at Natchez, and none of the parties to the con- writing. :
tract reside in this state, The defendant is sued as
exccutorand heir of his brother, George Cochran,
deceased, and also as being a partner of the firm
of Cochran and Douglass who, it is alledged, receiv-
ed into their cotton gin, a certain quantity of
cotton, to be gined for the tolls, and gave receipts
therefore, as was at that time customary to do.
Those receipts were transferred by endorsements,
and came into the possession of the plaintiffs’
testator, in the course of business. And the
question to be decided in this Court is, which is
the mode of proofrequired by law for these cotton-
gin receipts. The plaintiffs offered proof, by wit-
nesses, well acquainted with the hand-writing of
each of the persons, whose names are on the papers.
This is the only proof such a case is susceptible
of: and is the mode practised in the courts of
the country, where the papers were signed and

endorsed. Itis not usual to bavea subscribing
. .Yr
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witness to such papers. Nor is it at all necessary

v~ to any commercial instrument and to apply the
CI-A“" Ex. rule of the 226th article of the Code, to such

Cocnmm

cases, would be "to shut the courts of this state,
against all suits tobe prosecuted on bills, drawn
or negociated cut of the state. The rules of
commerce require that no other proof should be
demanded, in a controversy abroad, than what was
sufficient in the place where the contract was made,
to establish it. Moreover, the rules of evidence in
commercial cases are not so strict as in others.
Courts, relaxing the strict rules of law, accom-
modate the evidence to the usage and course of
business.

Tuesk rules and these principles will be found
in the practice of courts, and the opinions of
clementary writers.  The following are relied
upon. Kaims’ Prin. Eq. 563, 2 Strange 1127,
1 Dall. 16, 17, 2 Johns. Cases 369, 211, Peake’s
Ev. 50, 51, 58, 103 note (b.) and the eppendix
52,3, Cw. Cy. 260, art. T

Bur, independently of these principles, the

. ! . .
‘present case, is not one, in which the rule con-

tended for by my adversary counsel applies. The
words of the law are ‘‘a person against whom an
act under private signature is produced is obliged )
formally to avow or disavow his signature.”
And in case he does disavoew it, and there be no
witness to prove it, “as having seen the obligation
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'

signed” “the 'signat,ure must be ascertained by b:;fmplﬁfxt'
two persons skilled” &ec. In this case the defen-
dant has not disavowed his signature, there is Crar’s Ex.
nothing in the answer, pointing to that fact. Cocrrax.
The answer contains a general denial only of
‘“all and singular the facts” &c. But the avawal
required by the law is confined to the verity of the
signature and this disavowal is, in our practice,

what the plea of non est fuctum is, in the common

law courts. It should be direct and positive, not

by any inference, nor argmineatatively alledged.

And the truth of the plea should be supported by

the oath of the party. The fact of signing is one

well known to the party, and he ought not to be
allowed to deny it but upon his cath. Ifit be

not his deed, he can safely swear it isnot, and o

he will not swear, he should not be permitted to
demand the proof of it. The rule of law requir-

ing proof by experts is confined to the single

case of disavowal of the signature, and upon the

rule expressio unius est exclusio ulterius, does

not extend to or embrace the present case. Divest.-

ed of the application of the rule about experts, the
plaintiffs’ cause was fully established, by legal proof

and the Jidgment of the Court should have been

for the plaintiffs. We contend, with a well grounded
“confidence in the soundness of the principles we

have laid down, that the judgment of the District
Court ought to be reversed.  But whatever

may be the decision in this cause, 1t is important
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East. District.that some fixed rule of practice upon the subject

Hune 1814.
(W oV )

should be éstablished by this Court. AMisera est

Cuane’s Ex. servitus ubi jus est vagum aut incognitum.
s,

CoOCHRAN.

Hennen, for the defendant. The decision of this
case depends wholly upon the construction of
our statute. When foreigners resort to our courts
for aid, our rules of evidence and practice are not
to be altered for their accommodation. Our
courts, it is true, must in the construction of
contracts follow legem loci ; but the remedy for
enforcing contracts must be conformuble altoge-
ther to our own laws: so far is this principle
recognized that the limitation of the country in
which the action’ is brought, and not that in
whichthe contract was made or the demand arose,
is to be observed, 3 Dall. 373, n. 1, Caines 402, 3
Johns. Rep. 263, 2 Mass. T. Rep. 84,4 Wilsor’s
Bacor’s Abridg. 472.  What then is the formal
disavowal required in this case by our statute ?
Must it be under oath?  The plea of non est
Jactum, at common law, need not be under oyth:
the disavowal of a private writing should not be
more formal than the dental of a deed.  And when
the statute does not prescribe an oath, the court
should not require it. These cotton receipts are
the instruments on which the action is brought ;
with the proof of them it must stand or fall. The
answer denies all the allegations of the petition ; and
consequently puts the plaintiffis to the proof of
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every fact required to support their ‘claim, such East. District.

. . . . . ey Sune 1814.
denial too is sufficient notice to the phintiffs to pro- {_g~~_
duce the proof required by law. Crarx’s Ex.

vs.

TrEe expediency of this rule is impugned Cocurax.
without reason. The report of experts is not con.
clusive ; a jury may find contrary toit: it is
no more than the opinion of witnesses swearing to
their belief of the hand-writing of an individaal
from its resemblance to that image of it, formed
in the mind by a previous inspection of it. Wit-
nesses'and experts both draw their couclusions
from comparison.

TrE comparison formed by experts, however,
must be allowed to have the advantage in point
of certainty ; for the experts have an unvarying
original, to which they can constantly refer for
comparison, and are not perplexed with any refer-
ence to amental image.  The rule may operate
with hardship in some cases, from the difficuity
of procuring authentic signatures for comparison :
but its certainty and safety willmore than counter-.
balance that inconvenience.

By the Court. This suit was originally
commenced by the deceased D. Clark, in his
life-time, to which his executors have since his
death become parties ; the action is founded on
certain receipts for cotton, said to have been deli-
vered at a gin in the Mississippi Territory, be-
longing to a certain company or partnership, of
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ct. which the appeliee is the surviving partner and heir

‘v~ and executor to one of the other partners. The
Crarw’s Ex. recelpfs were given in the usual form for that arti~

s,

‘CTocrran, Cle, when taken in to be cleaned by owners of gins,

and, by the laws of the Mississippi Territory, are
negoclable, and have been regularly transferred to
thetestator of the appellants by endorsement. On
the trial of the cause in the District Court for
the First Disirict, from whence this appeal is

- taken, the plaintiffs in the Court below, who are

here the appellants, offered as testimony the depo-
sitions of certain persons residing in the Mississippi
Territory, to prove the hand-writing of those who
had signed the reccipts, and also two competent
witnesses to prove the same fact and the hand.
writing of the persons who have endorsed them,
"This testimony was objected to on the part of the
counsel for the appellee, who was defendant in the
Diistrict Court, bzcause it i1s not in confor-
mity with that part of our Civil Code which
requires, in certaia cases of iistruments under
private signature, that they should be verified by
experts, or persons having skill to judge of hand.
writing; which objection wis sustained by the
Judg: of the Court bolow, and 01 an exception to
the apinion of the Judge, in supporting said obyjec-
tion and refusing to receive and hear the testimony
offered by the appzllants, the case comes before
this Court,
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Tur only circumstance, in the cause, which Ea;: District.
. Fane 1814,
requires the attention and examination: of the _~~U
Court is to give such a reasonable, justand legal Crane’s Ex
coustruction to the provisions of the Civil Code, cocunax
relative to this kind of proof, as may prevent
them from being mischievous in their operation on
the administration of justice, and for this purpese
several questions have been submitted to the con-
sideration of the gentlemen of the bzxr; some of
whom have been polite enough’ to favour us with
their researches and opinions, on this subject of
general kmportance ; and the matter s now before

us after learned and able discuassion.

.

THe first question to be decided is whether, or
no, the rule of evidence laid down in the Civil Code
for the verification of acts under private signature,
is gc‘neral in its operation, and shall extend to all
kinds of private contracts in writing made between
citizens of every profession and pursuit in life,
so that this mode of proof must in all cases, when
the party formally disavows his signature, be re-
sorted to.

2. Is the person, against whom an act under
private signature miy be produced, obliged for-
mally to avow or disavow his signature, or is
a general denial by -a defendant or his counsel of all
the allegations i the petition of a plaintiff, who
commences a suit on such an instrument, sufficient
to compel him to resort to proof by experts ?

A
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*3. Wrex a contract is made out of the juris-
dictiona! limits of the state, arethe laws and cus-
toms of the state or territory where it is made
to govern, as to the kind of proof which may be
admitted, if sued on in this state ?

I. As to the first question, the Court is of opi-
nion that every rule of evidence must be general

in its operation on every description of citizens,

unless exceptions are made by positivelaw ; and
that from the manner in which this rule is laid
down, in the Civil Code, it is imperative ; and in
all cases where the disavowal 1s made, with suffi-
cient formality, the mode of proof by experts, or
men skilled to judge of hand-writing, must be
resorted to in the first instance ; but that the
party offering this kind of testimony is not there-

_by precluded from producing any other legal

evidence, which may be in his power, either in aid
of, or to contradict the report of the experts.

IL. Ix relationto the second question, it is the
opiion of the Court, that the person, agairisp
whom an " action is brought on an act under pri-
vate signature, must, before the plaintiff can be
compelled to resort to proof by experts, formally
and solemuly disavow his signature in writing,
signed by himself with his own proper hand.-
writing. This we think the safest construction
to give to the word formally : for, unless the dis-

~
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avowal is made in this way, itcannot be considered Ef‘;z-nenliggft- :
the formal act of the party ; and the sense and spirit \_~~_
as well as the letter of the law will not be com- Crarx’s Ex.
pliecd with. In the course of the argument, it was Cocunax.
insisted on that this denial ought to be on ocath :
the Code does not positively require that it should,
and we think that judicial caths ought not be mul-
tiplied, without absolute necessity. From what
has been said on this ‘question it will result, that
the plaintiff, when this formal denial is not made
by the defendant, may, without the necessity of
resorting in the first instance to prove his claim
by experts, produce any other legal testimony,
which may be in his power to give in the cause.
The same rule ought to prevail in cases when the.
heirs, or assigns, do not declare that they are -
unacquainted with the signature of the person they
represent. |
-

III. In treating of the third and last question,
it is proper to observe, that we believeit to be
admitted as a principle, in all tribunals, that the lex
loci, or law of the country where the contract 13
made ought to govern in suits commenced in
any-other country on such contracts; and it does
appear by a law of the Partidas that this principle -
extends even to the proof of the contract, ex-
pressed in general terms, which might perhaps be
applied to the mode of proving facts, as well as

to the amount of evidence necessary to their
\ Zz
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verificotion.  But it is wnnecessary todetermine
this pelat abselutely, in the present case, hecause
there is sufhciently found in the determination of the
irstand sccond questions, on which to decide
aganst the opinton of the Judgze of the Dl.‘atriﬂi
Couwrt. v

T does netappear that the receipts offered
€ ifence in the seit were sigred by the party agaiast
wwhora the actinn is broughts Dbut that heis sued
in a double kind of capacity, both as surviving
pavtner of 2 company which carried on the busi-
ness of cleaning or ginirg cotten, in the Missis-
sippl Territery, and as keir and exdeutor af one of
e parteers, the late Geo. Codhran,  "This creates
some cendusion in the cass, and is perhaps not
wery regular, As surviving pariner, if be signed the
receipts, he cught formeally o bave avowed or s
avowed his siguature: thishehasnotdone.  Ifhe
<id not sign them, hewas not kound to make fhis
#orrul aveval, or disavowal,-and i either case-any
Fegal-evidence which has been usually admitted in
5 msi,xr rages by the tribunels of the country cuglh

2o bave been mimived in this, without compelling

the apypcllants to resortin the first lstance to the
proof by (‘ompanswn of hand.writing.

3y considered as heir and execator, he oughtto
a2 declared thot be does not know the bhand-writ-
ng or sigratwre of him, whom be represents.
Y& bring eur opinion that fhe Judge of die Dastrrce

M; n.-xA

»
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Court has erred, in rejecting ol other testimony E'i:f J);;?;”

offered by the appellants i the course of the triad NS

before hin and requiring abspiutely the proof by Craswsbx
e

comparison of -hand-writing,. the judgiaent theve Coviman.
rendered maust be reversed.

Ir is, thercfore, ordered and deereed that the
same be reversed and annudied and that the carrse be
remanded to the District Court, there to be agiin
tried, 'with instructions to the Jodge to adinit
all legal testtimony, and such as hus been usaally
admitted in the tribunal of this country, without
compelling the appellants to resort to proof by
comparison of hand-writing, as prescribed by the

Civil Code.

MOREIL vs. MISOTIERE S SYNDICS,

PrerrE MrsoTrerE, of whose creditors the 1o eding deb.
appellants are the syndics, being in failing circums- feos to be paid
tances, applied to the appellee for qdvxce, ang " e Syndice-
employed him as counsel to make a voluntary
cession of his goods. The appellee presented his
petition and schedule, assisted at the meeting of
the creditors, and rendered the other necessary
services, until the property of Misotiére was
delivered to. the appeliants.  To obtain a com-
pensation for those scrvices, the appetlee instituted
the present suit, demanding te be paid by prwzlmr,
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out of the funds in the hands of the syndics, and
obtained a verdict and judgment to the amount of
8 400, to be paid asa privileged debt.

It has been already decided by this Court in the
case of Morse vs. the Syndics of Williamson and
Patton, ante 282, that attorneys and counsellors
are entitled to no privilege, for the payment of
any compensation above the taxed fees, included
in what is called law charges. The fate of this
demand and of the judgment rendered on it, would -
therefore be settled by that decision, if we should
attend to the form more than to the substance of
the action. ‘

Tue question here ought not to have been
whether the appellee has. any privilege- as one of

‘the creditors of Misotiére, but whether the ser-

vices by him rendered nominally to Misotiére,
were not in reality services done to his estate and
consequently to the creditors themselves.

WHaEN a person is about to fail, he is consi-
dered as having no longer any right to dispose of
his property ; in that situation he is obliged to
employ counsel without having it i» his power to
remunerate him. Must the services of that coun-
sel remain unsatisfied ?  We think that wherever
it does appear (and the contrary can hardly be
supposed)  that the directions and management of
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the counsel have been such as to secure to the E’:’;t District.
creditors every possible advantage under the exist- "o~~~
ing circumstances, he ought to receive out of the Moz
common stock some compensation for such ser- Msortigse’s
vices : for they are in reality services done to the SY¥>'*
creditors themselves.  What that compensation
ought to be nust depend on the importance of the
services and the trouble which the counsel may
have been at. Itis the province of the Court,
before whom the settlement of the bankrupt’s
estate is pending, to fix the guantum of that
remuneration. ,

In this case, it was proved that the services of
the appellee were beneficial to the estate of the
bankrupt, and the Court below was right in
allowing him a compensation.  The error coms
mitted by that Court was to consider this as a
privileged claim against Misotiere, while it really

was a claim against the creditors.

It is, therefore, adjudged and decreed that the
Judgment of the Parish Court so far as it grants to
the appellee a priviiege be reversed, and that judg.
ment be entered in favour of said appecllee for the
sum of four hundred dollars to be paid him by the
appellants out of the funds in their hands belonging
to the mass of the creditors of sald Misotiere ; and
that the appellants pay costs.
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Eaet, District.
Sune 1814. SMITH & AL, vs. ELLIOT & AL,

(ot W
Smere & i Tuig was asuit on a note of hand of the de-
oo = . B v
Eivior & «v. fendants, in which an attaclwment was obtained and
An attach. €¥ecuted on some property . of theirs. O their
rrentcannot be s b G e - serit
quashed or an n}ou?n the attachment was quashed and the suit
"ioguiry  mto gismissed,
the merits. . . .
T o theopinion of the Court, in this respeet, tho
plain.ds took a bill of exceptions which s as
follows.

Br it remembered that, on this fourth day of
May ur the year 1814, the defendants, by their
counsel, movedto the Court disniiss the attachment
issued in this ease, and in support of the sud
mation, they proved by two witnesses the following
facts to wit: that, at the time the note mentioned
i the said plaintfly’ petition, was signed by
Llliot and Brazeal, they were copartncers in trade,

- residing and cwrrying on commerce at Gibson
Port in the Mississippit Territory 5 that Eliiot
has ever since and still does reside there, that
Bruzeal moved off with his family from Gibson
Port, about one year since, and it is géner;\ll_v
reported and believed at Gibson Port, and it is
believed by the said two witnesses that the said
Bruzeal then moved to the Parish of Natchitoches
in the State of Louisiana, and that he has ever
since and sl does reside there and when he was -
sa moting, ke declared his inteution te  settie

4
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vimself at the § 1k Works for the purpose of manu.E‘;‘;ﬁﬁaﬁ’fﬁ
factering salt. Thedefeadanrs’ counse further pro- o~
duced in evidenee in support of the said motionSwara & aw
ghe note mentioned in thz sid phintiffs’ petition ; ; Ervtor & as
upon this testimony the defendants, by their coun-

sel, insisted that the said attachment ought fo be
gismissed and dissolved o wherenpon the plaatiffs

Ly thaelr couwnsel required the opinion of the Court,

zpon the gquestion of Iaw whether upon this testi-

meony the suid attachment cught{o be dismissed

and dissolved ; gand the said Court did then and

there give theirepuven, upon the sald gqrestion of

Iaw as follows to wit.

LCenciperive that when parties resiling out
nf the state m ke application for the protection and
Benefit of our luws, ther cannot be allowed to whe
enly such part of tlaeu as may answer their put-

7« se, but that they ure bound t5 conform them.
selves to ghewr whole intent and provisoes, and in
s case especiuly to our Civil Code upon the

xtimction of obligations p. 288, #it. 147.

Tuar the peution for attachment 15 founded
en a promissery note, to order, payable upon
demand ; and that though the plaintiffs and  Ellict,
wne of the dulendants, hive yet and carry on busi-
ness as they did at the time, in the same place of
the DMississippi Territory where the said rote  was
:onsented, and of course where payment of it was
to be demanded, there is, nevertheless, no legal
wroof or cyidence that such previous demand las
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East. District. heen made : that the debt cannot be considered as

" Fune 1814.

v~ due before the demand specificd in the promissory

Smera & aL pote, and therefore the attachment cannot reach it ¢
vs. . . .

Ervior & ar that, from the whole, it might appear that it was

made for the purpose of vexing and harrassing
absent defendants, in making the tribunal of this
state the subservient tools of the tricks, which
the inhabitants of other states or territories would
play upon cach other; and in defeating thereby
the rules and laws of aliberal and prosperous trade
between them. Considering finally that the facts on
which the attachment In this case was founded
were not truly stated since it appears by testimony
that one of the defendants Brazeal lives now and

‘has continucd to live in this state, for at léast one

year possessing considerable property.  The
Court, upon the whole, order and decree that the
attachinent n this case shall be dissolved. .

Axp the said plaintiffs being dissatisfied with
the said opinion of the Court upon the said ques-
tion of law did then and there except to the same
and pray that this their bill of exceptions be signed,
and it is signed accordingly.

By the Court. This is an appeal from the
decision of the Purish Court of the Parish of New-
Orleans, by which the Judge of that Court dis-
missed an attachuient sued out agreeably to the
provisions of an act of the Legislative Council of

7
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ﬂ.le ]atf:'Territory. of Orleans, regulating the prac- E:";;;ler’ligilict-

tice of the Superior Court. Py
THE dismissal took place after argument, on a Smrtu & ac.

r’ule to shew cause, why the attachment should giii0x & A

not be quashed.  In the act above cited, there are

two modés pointed out, by which the dcfendant

to an attachment may release the property attach-

ed: one by proving to the satisfaction of the Courtor

Judge, who issued such attachment, that the facts,

on which the same was founded, were not truly

stated : the other, by giving bond, to the sheriff

with sufficient surety, to defend the suit and abide

the judgment of the Court. It appears from the

record sent up to this Court, and the opinion of

the Judge, to which the plaintiffts in the Court

below have excepted by their counsel, that the

Judge has founded his decision on a belief, that

the facts stated on the part of the appellants are

not traly stated, or that they are not such as by

law will authorise and support an attachment.

TrE reasoning of the Judge in support of his
decision (ifin any situation of the cause it might
be considered as soand and conclusive) would
certainly have been more properly applied in
giving judgment on the merits, than on the motion
of the defendants’ counsel to quash the attachment,

nor do we consider the law cited by him more
* applicable to a decision on a'motion of this nature.

A3
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East. Diswict. Ty ponasel fof the appeﬂecs ingists, that the
Fune 1814

v~ dismissal of an attachment is not such a final
Swert & ad. decision as contemplated by the law ‘organising
Esiier & ax the Supreme Court, from which an appeal may be
taken. In cases where the defendant makes his
appearance to the szit and answers regularly to
‘ the plaintil’s petitien, and the attachment should
aikerwards be dismissed for want of regulanty
or on account of proof te the satisfaction of the
Court that the facts on which it was founded were
falsely stated, perhaps the decisions of dismissal
would not anthorise an appeal, because the camse
might still go on to final Judgment on its merits;

Bt this is by no means clear.

¥4 £ are of opinion that situated, as the present
case was Before the Parish Court,. the decision
wmade by the Judye of thut Court must be consi-
&ered 50 for final as to authorise an appeal from it ;
forthe appellants will otherwise be without redress,
as they cannot regularly and safely proceed farther

tn the Court below.  Harper vs. Creditors, ante
I22.

Tuere can be no doubt of its being a general
principle of law that partners are bound, jointly
and severally, fpy their partnership contracts; and
that they may be sued all in the same action, or
scparately.,

Ee citizens of a different state or territory are
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allowed the privilege of suing their debtors in this E‘::}ﬁ;m"_j?r’gf“"
state; who mray have contracted obligatioasand who  _~=s
reside elsewhere in the usual comrse of proceeeings, Snsr "B
when found within our jurisdictional iimits, which Erstor & ase
we belicve cannet be contested, certainly no good

reason can be alledged, why they should not enjoy

the benefit of extruordinary privileges allowed to

suitors, by laws, such as the one under which the

present action is commenced.

TrE appellees, as appears by the petition and

affidavit annexed, reside without the limits of

the state, so that the ordinary process of the eourts

cannot reach them : a circumstance, which in the

case a citizen of this state would authorise an at-

tachment against his property, and we are of

opinion that the rule is applicable to persons iu the

situation of the appellants.

It is, therefore, ordered, adjudged and decreed

that the judgment of the Puarish Court be reversed
.and annulled and that the cause be there placed in

the same state and condition in which 1t was be-

fore the rendition of said judgment or decision.
——— o e
ST. MAXENTS SYA'DIC vs. SIGUR.

Tue defendant, in 1789, purchased from St.h Liqusidatio;:

. Fa ANIS.

Maxent, by two separate deeds, a plantation near t;;b!,nal,p con-
New-Orleans, for 872,000, and five negroes for clusive,

$:6000 : the sums payuble at difftrent periods,



>

" before judicial
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East. District. He paid the sum of $ 41,985, 75, without any
Fune 1814, ) . i ‘ )
i~~~ declaration of his intention as to the debt on which

S. Maxmxrs he wished an imputation to be made.

s, ArTER the decease of St. Maxent, his widow

S10UR  and the syndics of his estate brought an action for

No interest, a liquidation of what might remain due as the balan-
demand,  un. €€ On these two debts. The Spanish“T'ribunal betore
lte"j; ‘;{, cowven whom the action was pending, by a decree of the

ale

of land. 5th of April 1797, recognised, with the consent

ofall the partics, the payment of % 41,985, 75, on

the two debts, and relerred the settlement of the
balance to Carlos Ximenes, their clerk, who

reported it to be 8 30014, 81.

AFTERWARDS the defendant obtained from the
same tribunal and the Court of appeals two decrees,
by which, a diminution of 8 28,751, 85, was allow-
ed him on the price of the plantation sold to him
by St. Maxent ; on the ground that the vendor had,
without any right, sold to him some ground which

was covered by the fortifications.

Tue plaintiff having brought the present suit
in the Court of the First District of this state,
obtained a judgmeut for the sum of $ 2170, 80,
as the balance due him, with interest from the
judicial demand.

Frowm this judgment he appealed.

Duncan, for the plaintiff. The Court below erred
in considering the liquidation made by Ximenes
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s conclusive. It was only the report’of a referee, East. District,

_7me 1814.
which before it might have any. cﬁ":n,t must have (|~ ~_
been matured by a final decree. S. Maxewr’s

Syr~oIC
INTEREST ougst to have been allowed on the ve.
Sicus.

price of the negrocs sold. Surely, the vendor can-
not reasonably expect to ¢pjoy their hire, nor
the fruit of their Lbour, and keep the vendor out
of all the advantages hie ought justly to derive fromm
the price, after he has purted with the thing. Slaves
are as productive as land, and perhaps more so.

- Lastly, the costs of the suit, in the Spanish
Court, ought not to have bren allowed asa credit. -

Mpreau, for the defendant. The District Court
was correct, in taking for the basis of its judgment
the liquidation of the Spanish T'ribunal, which de-
clare, in its dccree of the 5th of April 1797, with
the consent of the widow and creditors of the ven- .
dor, that the payments made by Sigur amount to
$ 41,985, 75. The creditors must thercfore be
bound by this decree : asto them, it is res judi- -
cate.

Tue deed of sale for the negroes stipulate for .
no inferest : none is then due, till the judicial de-
rand, nor perhaps {from that period, for the sum
was yet unliquidated.  Slaves, are not consider-
ed, any more than cattle, horses or any other ob.
jects susceptible of being hired, as producing per se

a revenue, altho’ they do so by being hired out, or
employed in agriculture or munufictures, While
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East. 91‘&'&3“ Tand of itself produces timber and other objects

Yune

o~ ©f revenue, /

S. Mazent’s
SynpIc

TS
SISUR,

By the Court. I thiscase the counsel for the
appellant contends that the Judge below has erred,
Ist. in considering the judgment of the Spanish
Tribunal rendered on the 5thr May 1797, by which
the claims of the parties, were at that period liqui-
dated, as a final determination of their differences,
agreeably to the report of Ximenes, and on which
an order of seisure was obtained for the balance.

2d. In refusing to allow interest on & 6000,
the price of certain slaves, purchased by the ap-
pellee.

3d. Ix allowing to Sigur, as a credit, the costs
of the suit which he brought for an indemnity on
account of a deficiency of the land, and in which
he recovered 8 25,000 and upwards. ‘

It being admitted that the judgment of the
District Court is, in all other respects, correct ;
the potuts above stated are alone to be examined.

I. As to the first, we are of opinion that the
Court below was right in considering the liqui-
dation and judgment of the Spanish Tribunat con-
clusive between the parties, whether it be viewed
as an absolute decision of that Court, or a com-
promise by the consent of those interested.

I1. Ix rglation to the second error, insisted on
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by the appellant’s counsel ; it appears to this Court Ey’f;ﬂ”;;:"‘*
thet interest cun be claimed on debts due, only o~/
from the judicial demand, except by conventionS: Maxeri’s
Syapac
or agreement, or for immoveable property, such, W
. A 1GYU
by its nature, as land and houses ; for land alone =

can strictly and literally be said to bear fruits.

111, Coxcerwine the third error attributed to
the judgment of the District Court.  'We have no
doubt of the correctness of the decision, in allow-
ing to the appellee the costs of his suit for indem-
nity which were by him paid; he baving prevailed
in the cause. |

Urox the whele, it is the opinion of this Court
that the judgment of the District Court ought te
te afkrmed.

It is, therefore, ordered that th same be afirmead
with costs.

BILAKE & AL. ys. MIORGAN,

By ¢he Court. 'This appeal is brought before Shil?;“
the Court, on a bill of exceptions te the opinion of freight, Jfﬁz
T' eVents
the Judge of the First District, inhis chargeto the delivery of the

jury, who tried the cause in the Court helow ,ﬁiﬁfgnf; the
and alse.on a statement of facts comprising the
merits of the suit; which enables us to give a
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3§t~ Dligtllic*- judgment, without the necessity of remanding

une 3 . . . -

o~ the cause to the District Court to be again tried ;

Buaxe & av.and -consequently renders it unnecessary, to
N8,

Moscay, €Xamine the opinion, expressed by the Judge in
his charge to the jury.

"Tu & appellants, who were plaintiffs in the Court.
below, commenced their agtion against the appellee
to recover the amount of freight on 200 hogsheads
of sugar, and other sums, as primage, general
average, and demurage, It appears from the state-
ment of facts that the appellce, on the 22d of
January 1811, shipped on board aship called the
Margaret, of which the appellants state themselves
to be owners, 200 hogsheads of sugar, to be
carricd from the port of New-Orleans to New-
York, for account and risk of Messrs. H. & J.

- Fisher, merchants. in that ¢ity, and that they were
to pay freight on said sugar at the rate of 11 dollars
per hogshead, with 5 per ct. primageasaccustomed.
The vessel sailed from the port of New-Orleans
on the 12th of February, and on the same day,
was driven on shore, at the English Turn, by
unavoidable accidents, where she remained
aground until the second day of March. While
the ship was in this situation, Morgan, the appel-
lee, obtained from a competent tribunal an order
of sequestration, and by virtue of that order the
sugar was forcibly taken from the vessel. In
the petition on which the sequestration was allow-
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ed, he claiimed also to have the property res- e
tored to him on account of the failure of the per- \_~~y
sons to whom 1t had been sold, and was con- Buakz & ax

N s,

signed. MORGAN.
THE counsel for the appellce oppose a recovery

against him, in this action on three grounds, 1st.

Because the appellants have not shewn themsel-

ves to be the owners of the ship. 2d. They have

no just claim against Morgan the shipper : be-

cause from the tcrms of the bills of lading, they

were to look to the consignees for payment of

freight. And 3. that the only remedy left them in

the present state of things s their lien on the pro-

perty shipped.

I. As to the first objection ; it is sufficient to
observe that in no part of the pleadings, has it
béen denied, that the pluintiffs in the Court below, ’
had a right to maintain this action ; uiless we are
to consider the general denial of all facts contained
in their petition, as embracing the circumstance of
the want of proper partics to the suit; in the an-
swer to the petition, the defendant prays not that the
suit should be dismissed for want of proper parties,
but that the facts should be enquired of by a
special jury ; by which he scems to have waved
all objections to the appellants’ authority to sue;
and in the statement of facts it is admitted that they
consigned this ship to éheir agent in the city of
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East. D‘S‘“Ct New-Orleans. It is too late now, to dispute thet

Fune 18

W\J right of action.

Braks & aL.

L8,

Morcax.

1. I~ relatien to the second objection, to the

_appellants’ right to recover against the appellee in.

this action, there can be " little doubt, that hadthe
property been suffered to remain on board the
wessel, and received by the consignees, they alone,
frora the stipulations in the bills of lading would
have been bound to pay the freight. But pursuing
a different course of conduct, the consignor, the
jparty contracting for the transportation and freight
of the sugar (which it seems he had sold to his
consignees) arrests the property in ransitu, pre.
vents the vessel from regularly earning the freight
on the goods, by carrying them to the place of des.-
zination, and conacqucmly the delvery of them to
the consignees, by which alone they could become
fiable to pay the freight. This conduct of the appellee
has putit out of the power of the appellants ever
to obtain paymenrt from his consignées ; for they
being no party to the contract of affreightment
could not be bound by it, except on the receipt of
the property consigned ; and he, having caused it
to be stopped on its passage, and brought his action
for restitution, must now bé considered so far
the owaer, as to be beund to the payment of freight
accordmg to his contract. Ifliable to pay the
freight, a question has been raised as to the extent
of this liability. Itis contended on the part of
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the appellee that it should be only pro rata itineris E;s Distriet.
periculi. Thisapportionment of freight generally o~~~
takes place, when the ship by reason of any dis- Braxe & av’
aster goes into a port, short of the place of desti- Monc A+
nation and is unable to prosecute and complete
~ the voyage. In such a case the master may
cause the goods to be conveyed, by hiring ano-
ther ship, and thus entitle himself to his whole
freight ; but if he declines doing this, and the
goods are received by the merchant, then he is paid
in proportion to the voyage performed: and this is
stated, by Abbot, in his T7reatise on Shipping 336,
to be according to a general rule of marifime law ;
but is certainly not applicable to the case before
the Court, wherein the master has been prevented
from carrying the property to the place of destina-
tion solely by the act of the shipper of the goods :
claiming restitution of them &c. we must, there-
fore, resort to principles of law which govern
cases similar to the present.

It is laid down in the Ordinance of Bilbao,
ch. 18, p. 155, num. 9, thatthe shipper may, after
having laden the vessel, if he finds it convenient,
annul the contract of affreightment and take vout
his goods, on paying the captain half freight : this
is applicable to cases where the ship has not left
the lading port. In the same book and chap.
pa ge 160, num. 23, it is stated that if a ship be
stopped on her voyage, by a tempest, or ‘other
accident, and return to the port from which she
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has sailed (in a state fit for navigation) and the
shippers desire to unload her, they may do so, ou
paying thecaptain his full freight.  This principle
we conceive to be in point for the case now to be
adjudged. Morgan the shipper has caused, the
sugar to be taken out of the vesscl and by thus
acting has prevented the master from fulfilling
his agreement : for it does appear that the ship was
soon after her - misfortunc ina situation to prose-
cute the voyage.

III. -In treating of the third ground of objec-
tion, made by the appellee’s counsel, it is only ne-
cessary to remark, that perhaps the appellants might
have pursued the property, and supported their
claim to compensation, out of the proceeds of it, by
intervening in the suit commenced by Morgan
against his consignees, but it was optional with
them to take that course or the one they pursued.
The case of Kenner & al. vs. Morgan, ante
209, has been cited in support of this objection.
It is nothing like the present: here the action is

brought against the party contracting : there it was

against an officer who in the discharge of his duty
had properly executed a process of the Court.

W e are of opinion that the appellee is bound to

pay the full freight of the sugar, as claimed by -

the appellants ; but nothing on account of general
average demurrage, or primage: this last is a

i
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compensation to the master for his particular care E?;:;I District. '
of the goods and ought not be recovered by the \_~~U
owners unless they had shewn that they have paid Braxe & au.
it to him. The circumstance of this wvessel Morcax.
running aground 1s not such as to require a

general contribution by shippers and owners.

Demurage is never due except by express stipu-

lation. In support these latter propositions, see

Abbott on Shipping, 382 and 244.

IT is, therefore, ordered, adjudged and decreed
that the judgment of the District Court be reversed
and annulled, and proceeding to give such judg-
ment asin our opinion ought then tohave been ren-
dered, it is further ordered, adjudged and decreed
that the appellants do recover from the appellee
% 2200, with legal interest from the judicial de-
mand and costs.

FRAM vs. ALLEN,

L i H If suit be
By the Court. This is an action brought upon brought for the

an account current, unsettled between the parties. balance of an
account, come-

The plaintiff, bere the appellec, claims a baluce, pensation need
. not be plead-

and the appellant has pleaded the general issue. ¢q,

On the trial of the cause elow, the appellant of-

fered to prove that the plaintiff had omitted in the

account sundry eredits in his favour ; but the
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East. District. evidence was refused, on the ground that he had

Fune 1814,

L~ hot pleaded compensation specially. J udgment

Fram
8.

ALLER,

was accordingly given, for the balance claimed by
the appellee.

Tre subject of enquiry here is not whether the
plea of compensation can be considered as includ-
ed in the general issue : for it is a positive rule
of our judicial procecdings, that compensation
must be pleaded specially.  Recop. de Cast. book-
4, tit. 5, law 1. The question is, whether thisisa
case in which compensation ought to havc been
pleaded at all.

It isa well known principle, that compensation
takes place only between debts which are both
clear and liquidated. Let us sce whether this
principle is applicable here.  Although debts,
depending on accounts, are not considered in law
as liquidated debts when the accounts may require
a long discussion, Pothier on Obligations, part. 3,
chap. 4, no. 592 : yet, if the plaintiff had claimed,
from the defendant, the amount of his own ac-
count of goods furnished, there might have beerp
some reason for considering the defendant -as
bound to oppose, by way of compensation or mu-
tual demand, kic own account of articles furnished
to the plaintiff.  Bat where, instead of demanding
the price of tiw goods by him furnished, the
plaintiff undertakes to oppose the defendant’s
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claim to his, in order to compare them together E
and-establish a balance between the two ; there it
cannot be said that either of the claims are liqui-
dated, for the very object of the suit is to obtain
that liquidation. In such a case both accounts
ure put at issue, and any evidence tending to sup-
port or contradict the correctness of either ought
to be admitted. ‘

Ir we follow this distinction through its conse-
quences, we will find it still more striking.
‘Where one party demands of an other the price of
things, which he has sold him, if the defendant
does not plead compensation, he may indeed be
condemned for the whole ; but he can afterwards
recover, in his turn, tlie amount of his own claim.
But, where a demand has been made of a balance
of accounts between two parties, and judgment
has been rendered for that balance, such judgment
might be considered as a bar against any claim of
either party up to that date; for it is in fact a
liquidation of their respective accounts untill then.
From which it would follow, that should the plea
of compensation be deemed requisite in this case,
instead of having the effect merely of compelling
the party to resort to an other suit, it would put
it out of his power ever to recover his due.

Tue administration of justice cannot end in
such consequences. When the interpretation of
i:s rules leads to the destruction of a just right, ws
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'East. District. may be sure that interpretation is wrong. The

Hune 1814.
W~

FraM
ws.
ALLEN.

reason of the general rule that compensation must
be pleaded specially is easily .conceived ; but the
application of it to' a case of this nature would
produce injustice.

It is, therefore, ordered and decreed that the
judgment of the Court of the First District be
reversed ; and that the cause be remanded to that
Court to be again tried, with instructions to the
Judge to admit any legal evidence which the
appellant may offer to prove the credits which he
contends he is entitled to and which he says have
been omitted in the account current presented by
the appellee. '
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EASTERN DISTRICT. JULY TERM, 1814, East. District,

———

SYNDICS OF ELLINGHAUS® AL.vs. GRAVIER.

By the Court. In the year 1809, Ellinghaus

Suly 1814.
(W Ve

ELLINGHAUS
& aL’s. SynND,

0s.
GRAVIEER.

A sale by ’

and Remy, who had been in a general partnership, ceding debter
4 13

finding themselves in failing circumstances, called
a meeting of their creditors, and entered with
them into an amicable arrangement, the principal
clause of which was that they should, in the pre-
sence and with the consent of the syndics of their
creditors, expose for sale so much of their pro-
perty as would-be sufficient to pay all their debts.
The terms of sale were to be six and twelve months,
and the proceeds were to be paid into the hands of
the syndics. In the mean time, the debts were to
bear an interest of ten per cent. from the time they
had respectively become due.

VO1Q.
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CASES IN THE SUPREME COURT

ABouT one month after that, Ellinéhaus and

emy presented their bilan before the then Supe-
rior Court of the Territory of Orleans, and obtain-
ed a stay of proceedings against their persons and
property. A meeting of their creditors was then
called, under the authority of the Court, at which
meeting the creditors agreed that the sale of the
property of Ellinghaus and Remy should be
effected according to the terms already fixed, and
confirmed the nomination of the syndics already
chosen. These procee('lings were duly homologat.-
ed ; and the greater part of the property tendered
in the bilan was sold. But before a final settle-
ment of the affairs of Ellinghaus and Remy took
place, Remy sold ten of the slaves mentioned in
the schedule. Posterior to that sale a judgment
of the Superior Court liquidated the balance due
by Ellinghaus and Remy to their creditors at the
sum of $6327, 42; and to obtain payment
of that balance, the syndics have brought the pre-
sent suit against the holder of thosc slaves.

WitHouT taking into consideration the multi-
plicity of incidents, which have swelled the record
of this case to its present enormous bulk, and par-
ticularly the different sales and transfers by which
Remy and his agents have endeavoured to put the
property in contest out of the reach of his creditors,
there can be no doubt that a sale, made under the
circumstances in which Remy was placed, is void
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on two grounds ; veid, as done by a person who E;ftz Distrlet.

. o . uly 1814.

had no right to sell ; and void, as done in fraud \_~~u
of the creditors. INo reascning is deemed ne- Ercivcuaus
. & aLl’s. Synp.

cessary to shew cither. "
' GRAVIER.
LeT the judgment of the District Court be

afirmed swith costs.

i S ——
PAVIE'S HEIRS vs. CENAS.

By the Court. This is an action brought a- If sheriff dies
. . . . o before receiv-
gainst the wife and executrix of a deceased sheriff, ing the amount
H H of a sale, on a
to obtain from her the amount of an execution, 2 % Jacias, his
of which, at the time of her husband’s death, the representatives
cannot demand
money was not recovered. it.
Tue plaintiffs contend that the deed of sale of
the property executed having been made in the
name of the deceased, the action resulting there-
from has passed to his executrix and heirs. The
defendant answers that such sales being made by
a sheriff in his public capacity, she cannot exer-
cise any action against the purchaser of the pro-
perty thus sold, that she ought not to be liable for” :
the proceeds. Judgment having been rendered
against her in the Puarish Court of New-Orleans,

she has claimed the present appeal.

It appears to this Court thatin order to make
the defendant liable in this case, one of two things
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ought to have been proved ; either that the proceeds
of thls sale were paid into her hands since the death
of her husband; or that it was through the ne-
glect or misconduct of her husband, that the
monecy was not collected before his death. But,
onthe contrary, it is recognised that the term of

-payment of the property executed and sold on

this occasion was not yct elapsed, when the sheriff
died ; and itis not pretended that his widow has
received the money since his death.

THis is, therefore, one of those cases in which
the acts begun by the former sheriff must be con-
tinued and terminated by his successor. Whether
it was or was not expressed in the deed of sale by.
him made that the price was payable to him or to
his successors in office is immaterial. He sold
in his official capacity of sheriff; and the price
which has not been paid to him is payable into
the hands of his successor to be disposed of as
the law may dircct.  The present sheriff 15, there-
fore, the proper person to compel the purchaser of
this property to pay. The appellant has no
quality and no right to enforce that payment.
She must, therefore, be discharged.

It is ordered and decreed that the judgment of
the Parish Court be reversed, and that jadgment
be entered for the appellant with costs,
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BRAND vs. LIVAUDAIS & AL. e T
] (O e
By the Court. In this case a rule has been Brawo
ade on the Judge of the first Judicial District, [,y auvpazs

to shew cause, why a mandate should not issue & a1
from this Court, requiring him to make a stale- g i ajways
ment of facts, according to the terms of the act fjme fo make
organising the Supreme Court, &c. of facts. when
. the judgment
TuaE counsel for the defendant, who prayed is not actually
the appeal, having considered the cause shewn  in- signed.
sufficient, moves the Court to make the rule abso-
lute : it appears that application was made to the
Judge below to fix the statement of facts, before
the judgment was actually 'signed ; and agrecably
to a decision herctofore rendered by this Court,
in Hellis’ syndics vs. Asselvo, ante 201, it was
considered that a party, desiring an appeal from
any of the inferior courts, may obtain from the
Judge a statement of facts, at any time before the
actual signing of the judgment. The right to
appeal 1s positive, and clearly given by the cons-
titution and laws of the state; 1t is limited to two
years.  The provisions of law, by which the
manner of bringing up an appealis prescribed, are
only relative to this right.  In the cause shewn
by the Judge of the District Court, he states that
his judgments are frequently not signed until after
the lapse of time provided by law, and that in such
cases the signature is affixed nunc pro tunc, but,
by a fiction relates back to the period at which they

v
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- East. District. ought to have been signed. As the law requires
D Faly 1814, O : T
v~ Dositively that judgments rendered by the inferior

Bravo  courts should be signed, we were of opinion in
Lw:f,'n“s the case above cited, that, without this solemnity
&A% the judgment is not so complete, but thata state-
ment of facts ought to be made by the Judge, if

properly applved for. Fictions of law are not

tolerated by courts of justice, except’ to promote

- its ends, and secure the abselute rights of suitors.

It is, therefore, ordered that the rule heretofore
granted in this case be made absoiute and that a
mandate issue as requested.

—tts €D LR

CASSOU vs. BLANQUE.

Hunsband’s By the Court. The appellant is a married
h ¥ P
roperty wue
ey eequired woman, separated of bed and board from her
befc T - . .
i,fgorci,‘f’erm(\,‘l‘(., husband.  She had brought in marriage a sum of

isbound f.r ihe ey and two slaves, who, by the stipulations of
wife’s  rights, -

;181{1:’;1{3]3:1 the marriage contract, became the property of
solution of the the husband.  One of slaves, named Rosette, was
marriage. by hin sold; the other, named Cité, he exchang-
€d tor an other sluve named Laguerre, whom he
also sold. Rosette and Laguerre are now the
' property of the appellee.  On them the appellant
claims a lien, and she has, accordingly instituted
this suit against their present owner, demanding

that they may be seized and sold to satisfy the
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. . : 3 East. District.
judgment which she has obtained against her iy 2814,

husband for the restitution of her marridge por- \_~~U
tion. . Cassou

TxE only question in this case is, whether the Brawgwe.
tacit mortgage which the wife has on the pro-
perty of her husband, for the restitution of her
dower, extends to the property which the hushand
may have alienated. The District Judge has con-
ceived that this right of mortgage can be exer-
cised only on such property as the husband may
be possessed of, at the time of the dissolution of
the community.  In that, we think he has erred.
The tacit mortgage of the wife, similar in this to
all general mortgages, must indeed be exercised
first against the debtor, if he has any property left.
In such caseit s not the intention of the law that
the purchasers of his goods should be disturbed.
But if, at the time of the dissolution of the com-
munity, the husband is insolvent, then the tacit
mortgage of the wife attaches to the property
which he has alienated.

Ir it were otherwise, what would signify the
provision which secures the dower of the wife by
a legal mortgage on her husband’s estate 2 A
lien, to be extinguished by the alienation of the
property, would be no lien at all. The dower,
which the law has taken care to secure, might be
lost; and the wife, whom' it protects, would be
exposed to utter ruin.  The faculty granted to the
wife of petitioning fora separation of goods is a



392 CASES IN THE SUPREMEL COURT

Ei.;ztz'b ?:gflt;fct-x'esource provided for by law to enable her to
A~ rescue her dower when it is in danger ; but should’
Cassouv  that be her only safeguard, it would prove in many
Braxere. cases a very impotent one ; for the whole of the
husband’s property might be disposed of, 'beforc

, the wife could even suspect his intentions.

Tre appellant is, therefore, well founded in her
demand against the appellee, so far as 1t concerns
the negro wench Rosette, who being tacitly mort.
gaged to the restitution of her dower, was sold by
her husband.

-

WiTH respect to the negro Laguerre, it has
been objectgd that, instead of claiming her right
of mortgage on him, the appellant ought to have
exercised it against the possessor of Cité who,
while mortgaged to her, was exchanged for
Laguerre. It is true the appellant might have
exercised her recourse against the possessor of
Cité : but she was not obliged to do so. The
property acquired during the community, of
which the husband is the master, is as much liable
to the tacit mortgage of the wife, as the separate
estate of the husband. The appellant had, therefore,
the same right against the purchaser of Laguerre,
as she had against the possessor of Cité. Much
has beén said, as to the hardship which results
against purchasers, from the cxercise of this tacit
mortgage of the wife on the property alienated by
her husband. + It is not the province of courts
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of justice to enquire into the inconveniences of East District
op e . . .. Suly 1814.

laws ; if it were, it might be observed here that \_~~y

the hardship is not so great as it has been repre- Cassov

) . .. . 8.

sented ; for, there is hardly a citizen of this Brawque.

state who does not know that he must act with

due caution when he buys immoveables or slaves

from a married man.

THE objection made that this marriage contract
is not binding upon third persons, in as much as
it was not recorded, according to a law enacted in
1813, is of noforce. This suit was begun be-
fore that law was passed. Besides the object of
such recording is to give notice of the contract ;
in this case the appellee had by the suit full notice ‘
of the claim of the appellant and the recording of
the marriage contract as to him was perfectly
useless.

I7 is, therefore, adjudged and decreed that the
judgment of the District Court be reversed ; and
this Court proceeding to render such judgment as
the Court below ought to have rendered, orders
and decrees that the negro slaves Rosette and
Laguerre be seized and sold tosatisfy the judgment
obtained by the appellant against her husband, and -
that the appellee pay costs.

D3
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Rt Mesa " TRIMBLE'S SYNDICS vs. M. 0. INSUR. CO.

Teimsre's 5. By the Court. This appeal is” brought be:
N.Onveans fore the Court on a statement of facts, and is tak-
Inxsur. Co. en from ‘the verdict of a jury and final judg-
Sea-unwor- MENt rendered thereon, by the Court below.
thiness during Ty only question in the cause to determine,
the voyage i A A
will notentitle is, whether or not the ship, mentioned in the po-
the insured to .. . . o .
Tecover. hicy of insurance, on which the actionis founded,
was sea-worthy at the time she left New-Orleans,

on the voyage injured.

Frowu the statement of facts, no doubt can re-
main of the plaintiffs in the District Court hav-
ing proven sufficient to make it necessary for the
defendants, to shew by proof on their part that the
-vessel was innavigable, or not sea-worthy, at the
period of her departure from the port of New-
Orleans.

THxis they have attempted to do ; but the on-
ly testimony produced by them is the report of
persons who surveyed her in the Island of St.
Thomas, where she was compelled to take refuge
by stress of weather ; and from their survey and
report, it is evident that she was, at the time of
its taking place, unfit for sea; and this, on ac-
count of defects which probably existed at the
,moment of her commencing the voyage insured.
However, this circumstance was certainly not
made out to the satisfaction of the jury, who tried
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’

the cause in the Court below, or their verdict Ef‘;zly 1;*;‘1‘2“
ought, according to principles of law, to have (o~~~

been given in favour of appellants ; and admitting TR!“?{:’!’S s.
it to be the duty and within "the power of this N.Orueaws
Court to re-examine and decide on matters of ™ €

fact, which have been determined by the verdict

of a jury (which is by no means clear) when con-

sidered in any other way than as théy may be ne-

cessary toa just application of the principles of

law in the correction of crrors, or mistakes of it,

by the inferior courts ; were it the business of the

Supreme Court to weigh the evidence produced

in every cause which comes before it, inthe case

now under consideration, we might and should

perhaps doubt much as to the truth of the parti-

cular fact, or circumstance, on which alone de-

pends the just and legal decision of the suit, viz: .

the navigable or innavigable state of the ship, at

the time of her departure from New-Orleans.,

WE have before us the testimony of several
witnesses, which proves that she was fit for sea
at that period ; and this is opposed by nothing
" except the report of the persons who surveyed
her in the Island of St. Thomas; it is true that
the facts contained in that report, (and which by
the consent of parties are to be considered as evi-
dence in the case) are calculated to raise a violent
presumption of the unsoundness of the ship at the
comunencement of the voyage : but they are not

N -
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East. District.
Suly 1814.
(U o' V)

TriMmeLE's S.
wvs.
¢ N.-OrrLeaNs
Ixsur. Co.

CASES IN THE SUPREME COURT.

by any additional evidence brought to bear on the
date at which she sailed : This might have been
done by witnesses skilled in the structure of ves-
sels, and science of navigation, who could ‘have
stated the importance of the timbers found to be
rotten, on the examination of'the ship at St. Tho-
mas : the probable progress of rottenness, in
pieces of wood of any given dimensions, in a cer-
tain length of time, might have been ascertained by
persons acquainted with such subjects. No tes-
timony of this kind having been offered to ex-
plain the report, or apply itto the time of com-
mencing the risque, the case cited by the counsel
of the appellees, from Cranch, is strictly apph-
cable to the present.

A variety of testimony, as it appears from the
statement of facts, was offered to the jury who
tried the cause in the Court below : we must pre-
sume that they weighed and discussed it as they
ought to have done ; and under the existing cir-

- cumstances of this case taken altogether, we are

of opinion that this verdict and the judgment ren-
dered thereon ought not to be disturbed.

It is, therefore, ordered and decreed that the
judgment of the District Court be affirmed,
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WESTERN DISTRICT. AUGUST TERM, 1814. west. Distriet.
August 1814.

N
Yocrnm
YOCUM vs. ROY. vs.
, Roy.
MorTioN to dismiss the appeal, on the ground
Statementof

that no statement of facts wus made before the facts may, by

. . . . t
. judgment below was signed, Syndics of Hellis jnqs after

judgmentsign.

vs. Asselvo, ante 201 : but the appellant reading

are affidavit, stating that the parties had agreed
to accept a statement of facts, made by the District
Judge, after judgment signed, nothing was taken
by the motion. See post.

’

——

HARRISON vs. MAGER & AL,

THERE being no statement of facts, special ,;APpe! dis-

3 H 3 . want of a sta-
v?rdx.ct or bill of exceptions; the appeal was oot fe
dismissed.
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West. District.

duguot 1914, SINNET vs. MULHOLLAN ¢ AL.
| o' ‘
Sxwer . Porter, for the plaintiff. This case comes
MU;HOLLAN upon a bill of exceptions, which states that as
AL.

the case was called up for trial in the Court below,
) ;gﬁﬁion It:; the attorney for the plaintiff (the appellee here)
inserting  the moved to amend the petition by writing the resi-
{i‘,t{?ﬁ‘“,’,f, tos- dence of the petitioner, which it scems had been
toanswer.  omitted in the origimal petition. On the grant-
' ing of this amendment, the defendants moved for
further time to answer, wlich was refused by the
Court, and that refusal is the alledged error, which

this Court is called on to correct.
It will be shewn, that no error has been com-
mitted, or that if there was, it is not an error of
that description, for which this court can reverse

. the judgment given in the District Court.

I. Tur amendment raised for by the plaintiffs
counsel was one of ‘mere form—it neither altered
the nature of the action, nor introduced new mat-
ters onthe pleadings.  Fuvery allegatiomin a pe-
tition, which, on a general derial betng put in, does
not require proof’ by the plaintiff s an allegation
of form. Now it has never been required of the
plaintiff to prove his residence as alledged, in any
court of this state, on either the general issue being
pleaded alone, or combined with special pleas in
avoidance.  The delay, therefore, that was asked
from him, only tended to embarass the administra-
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tibn of justice : time to answer was unnecessary, ‘Traf}?;}.;?iﬁrxif'

when nothing of the substance was in fuct altered. \ o~~~
BuT, the refusal of the Court would not have  Sivner

been error even at common law, a system for more Mrn.::.u‘w

technical than ours. In the courts of Englandon & 4%

an amendment toa declaration in matters of form

no imparlance is granted and the plaintiff is not

required even to pay costs. Vide Field's Practice, .

653.

1I. Bur again—If any error was committed
it was in ‘“‘a matter of form” and such an error
cannot be the ground of reversal in this Court.

Tue act of the State Legislature, 1813, chap.
18, sec. 13, enacts—¢* That no decreee or judg-
ment of the inferior courts shall be reversed for
want of form either in the judgment or proceed-
ings.” This does away all difficulty, in the ques-
tion, as it will be impossible to shew that the
amendment made here was at all connected with
the merits of the question in dispute between the
parties.

. Baldwin, for the defendants. In this case the
defendants in the District Court claimed and were
entitled to time to answer over, upon the plaintiff’s
amending his petition.

It is a general rule and one founded on reason
and justice that when the plaintiffis permitted to
-amend, the defendant has aright to answer to the
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West. District. amendment—as otherwise the plaintiff might in-

August 1814,
(e =

SINNET
s

tentionally omit some important allegation which
after the defendant had answered he would insert by

Myuiroruaw Way of amendment and which the defendant would

& AL,

be prevented from repelling by any proof, as it
would not be denicd by the answer under the prin-
ciple that the allegata et probata must keep even
pace. It is alsoa rule equally well founded, that
when one party appeals to the discretion of the
court for a favor, the indulgence granted to him
ought to be extended to his adversary—it ought
to be reciprocal—short of this would be partiality.
THE amendment of the petition was material or
not—if not material, why makeit? If it was ma-.
terial (and the plaintiff by making it, admitted it
to be) it was to add some’ statement without
which he could not maintain his suit—and it was
restricting the defendants in the right and privi-
Jege of denying that new allegation, so important
to the plantiff. It is true that the amendment
only went to insert the plintiff’s place of residence
and that the defendants had pleaded payment—but
this did not alter their right to answer over, if any
case wouid occur wherein a new answer could
avail thén under such a plea, because the Court in
granting or refusing amendments are to act upon
general principles and take into consideration such
cases. Now it might have been true that the de-
fendants gave similar notes to men of the. same
- pame—to one of which the plea of payment might
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apply, but not to the other. Under our statute a West. District.

ugust 1814.

technical mode-of pleading is not observed and the o~y

defendants, according to the indulgent and rather

Snnu:"r

lnose mode of proceeding of the District Court, MULROLLAN

might, under this - plea, have introduced evidence
of frand, want -of consideration, set off, &c. and
of which they were deprived by changing the
plaintiffi—and of which they could have availed
themselves under the original petition.

TrEg defendants below by demuring to the
petmon could have arrested the plaintiff’s procecd-
ang, until it was amended—after which they would
‘have been enfed as a matter of right to. answer
over—and thomgh this was not the course pur-
sued, as the defendants might, and no doubt did,
.consider it to their advantage to wave the demur-
#r and plead to issue, yet as the plaintiff amended,
the defendants ought to have had the same time
to amend, or to put in a new answer, as they
-would have had upon a-demurer sustained.

MoreovEeR, how could the defendants know
-what the amendment was, until they had time to
Jook at the petition as altered—which it appears,
‘by: the bill of exceptions returned with the record,
was not granted, as the amendment was made
when the case was called up for trial and no delay
avhatever was granted them ? But these observa-
tions out of view, the appellants believe they may
with safety rely upon t;x:csgencral and well esta-

.

& AL,
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West. District.
August 1814,

(e

SINNET
. ve.
MULHOLLAN
& AL,

CASES IN THE SUPREME COURT

blished rule that when the plaintiff is permitted te
amend his petition, the same indulgence ought
to be éxtended to the defendant and that the Court
erred in refusing it.  1st. session of the Legis.
Council, chap. 26. 1 Tidd’s Prac. 153 4, 5,
6. | Murtin, 205—Aston vs. ﬂforgan. Wash-
ington, 365—Cosley, executor of Loudon wvs.
Hill. Y Johnston’s Cases, 248—Holmes vs.
Lansing.

Porter, in reply.  All the arguments respect-
ing amendments, urged by the counsel on the

“other side, would be correct, and®ave an appli-

cation here, if the amendment prﬁyed for and ac-

corded by the court had been a material one.  The
reasoning by which it is attempted to be shewn

to have been so is founded on remote possibilities,

which can never form the ground of a legal judg-

ment. But the appellants here by their pleadings

acknowledged the plaintiff’s residence not to be
material. To a petition, without any place being

alledged as the domicil of Sinnet, they plead

payment. What was that, but in fact saying that no-
matter where he lived, they had already paid him ?°
"Thig shews they were perfectly aware of the per-

son, and destroys all the reasoning, “that there

might be two persons of that name, that they
might have given two notes, &c”.

"+ THE case from W'as?zington, is one of a mate.
- rial amendment made, and that from Johnson on-

Y
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West District.
iy prowes, that the Snpreme Co%nrt qf New-Y\ork, e 1814,
has established a diffcrent practice from the En- s~
glish. But the superior good sense of the’latter  Sixxer
N vs.
is too obvious, to require any aid from argument. MriroLtax
X AL.

" On the whole it is hoped the judgment of the
‘Court below will be affirmed.

By the Court. This suit is brought by the
appellee, upon a note of hand, subscribed in his
favour by the appellants.  The appellants have an-
swered by pleading payment. At the time of the
trial, the plantiff’s counsel moved for leave to
amend his petition, inserting the residence of the
plaintiff ; and the Court having granted it, the de-
fendants moved for time to answer over. This
being refused, on the ground that the amend-
ment was immaterial and not such as required a
new answer, the appellants excepted to that opi-
nion, and on that exception the case is brought up
before this Court.

It is a general rule, and one certainly founded
on principles of justice, that where permission is
given to one of the parties to amend his pleadings
the other has aright to answer over or reply. But
the amendment must be such as may require a
reply or answer. If 1t be insignificant and has
nothiag to do with the issue, if it be mere matter

of form and leaves the case in the same situation
[ )
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West. District. in which it was before, if it be evidently of such a

JAugust 1814.

v~ hature that no additional allegation on the part of

SxNN:T

the other party can possibly arise from it, it would

. Mussorran be worse than nugatory to make such an amend.

& AL,

ment the pretext of a delay in the trial of a cause.

Ix this particular case, the amendment was not
only immaterial, but it was with respect to the
defendants no new matter. I the expression of
the residence of the plaintiff is atall necessary, it
must be to designate in such a manner as toenuble
the defendant the better to know the person who
sues him. But here it is evident, from the man-
ner in which the defendants did answer, that they’
knew the plaintiff well and wanted not any infor.
mation about his residencé to ascertam who he
was.

Uron the whole, the application made in this
case to obtain leave to answer over was entitled to
no regard, and the District Judge did right in over- -
ruling it.

It is, therefore, adjudged and decreed that the
judgment of the District, Court be affirmed with
COSts
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CLARK vs. PARHAM. Veeuar 1604,

: Y o' W/
* By the Courg. 'This appeal comes up in such  cuanx

T . . oS,
a-shape before the Court, that we cannot cancelor p, 0%
reverse the judgment of the Court below.

. . . . . d

Tuere isno bill of exceptions to any opinion zmmj,;‘df’f;?ﬁ

et : - 1a] damages there
of thf: District Judge,- statement of facts, no special Deing e stater
verdict, nor any thing equivalent thereto. In ment, &e.
cases thus situated we are precluded by law from

reversing the judgment of the Inferior Court.

I'r is the duty of this Courtto give damages,
not exceeding ten per cent, in cases where it ap-
pears the appeal was taken for the purpose of de-
lay only. FThe present appears to us, on®an ex-
amination of the record, to be one taken for that
purpose alone : and, as it is the opinion of the
Court that it has power in cases circumstanced
like the present, either to dismiss the appeal or
affirm the judgment of the Court below, although
a reversal could not regularly take place ; .

IT is, therefore, ordered, adjudged and decreed ’
that the judgment of the District Court, in this
. case be athrmed with costs, and that the appellee,
the original plaintiff, do recover from the appellant
in addition to all other costs and charges, eight
per cent on the amount of the judgment render-
ed by the District Court, as damages adjudged by
this Court.
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‘West. Disgtriet.

August 1814, " VERNOT vs. YOCUM,
VervoT By tke Court, This action was brought- in

V.

voouw the Court below by the appellee, to recover from

the appellant a negro, mentioned in the proceed-
t vy . .,
by ;::?'n"t‘tzi‘c_mgs, and appears by the petition, to be founded
en in lieu of 5 . bill of sale, made by Yocum to Vernot.
a statement. <. :
I'he instrument of sale, as it appears by the rea
If a negro be . L NP .
staked on @ cord, l? a'n act Emdcfr private signature, without any
race  to be subscribing witness, but scems to have been prov.
ran, and a se- . . .
cond race isen by the oath of one witness on the trial, in the
run in lien of y. .
the first, the 1istrict Court,
e A statement of facts not having been regularly
onger in sta- . K LS ¢
ke. made in the case, either by parties or the Judge
before whom it was tricd ; and, as the testimony
then given is submitted by consent for the con-
sideration of this Court, it becomes our duty to
examine the whole evidence as offured, to apply
the law, and render judgment conformably there-

to.

Frowum a full view of the\case, it 1s “discovered
to be founded on a contract kuown to our laws
under the denomination of aleatory, and is of the
species of gaming and betting : having its origin
ina horse race. It appears from the testimony,
that the parties to the suit agreed to run a race
with horses, on the first doy of Muarch, 1813, for
the sum of $2000, which was to have bien staked
on the day previous to ruuning ; that the race was

’
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to have been run at a certain time the day .of, ‘t"dfl;‘r!)';gl'zﬁ
which was passed before either of the parties in- | _~~o
sisted on carrying the contract into effect by run. Varxor
ning. It is in evidence that the agreement to gun Yooun.
for $2000 was in writing, but was not produced
on the trial in the Court below by either party 5
that the original race for $2000 was r¢linqlni511€d
by the consent of the contracting parties, either in
consequence of the time having elapsed or for
some other cause mot apparent ; and that they
agreed to run for $1000 ; about which the evi.
dence is not entirely clear.
THE bill of sale for the negro, claimed by the
appellee, was placed in the hands of Johnston, a
witness in the cause, who held it, as a stake a- ’
gainst another negro, and $ 200 held by him for
Vernot, to be delivered as a forfeit by either party
who should refuse to comply with his contract
and fail to run the race. And here, were it neces-
sary to the decision of the cause, it might be ob-
served, thuat the bill of sale for the appellant’s
negro was obtained from the stuke-holder, under
- fulse pretenses, and circumstances of deception
which ought never to be encouraged.

Frownm all the facts disclosed by the whole tes-
timony, adduced in the case, it appears evident
to the Court, that the negro in dispute was to be
forfeited by the appellant, only on his fiilure and
refusal to run the race for $ 2000; and he ouglt
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West District. not to be made answerable in damages to the ap-

August .
LN
YerNoT
© ws.
Yocunm,

pellee, on account of his failing to run; as this

. seems to have arisen, from the mutual negligence

otl)qth parties, as neither required the performance
of the contract, within the time limited by- its
stipulations. Thus the performance of the obliga.
tions created by their agreement having failed, as
much by the conduct of the one party as the o-
ther, neither can claim any benefit resulting from
it : on this subject there could not remain a sha-
dow of doubt except, from the confusion intro-
duced in the transaction, by the consent of the-.
parties to run on the same day a race for $ 1000.

, This surely cannot be considered the same con-

tract by which they stipulated to run for & 2000
and as the latter thatis, the contract or agreement
to run for % 2000 is the one which on failing to
perform the forfeiture was to take place and must
be considered in relation to this alone: for it is
not to be presumed, nor is it to be collected from
the evidence, that the same forfeiture was to ac-
crue on falling to run for $ 1000, and as, before
stated, this failure having taken place not by any
neglect or improper conduct ‘on the part of the
appellant ; we are of opinion that the appellee has
no right to recover the negro claimed by him, and
that the condition on which the sale was to have
become valid having failed, it must be considered
void and of no effect. : '
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Tue Court being of opinion, on this ground,
that the judgment of the District Court is erro-
neous, it becomes unnecessary to examine the
effects of the power given by Vernot to Cox, to
settle the race and the acquittance given by Cox
in virtue of said power.

It 1s, therefore, ordered, adjudged and decreed,
and we do order, adjudge and decree, that the
judgment rendered by the Court below, in this
cause, be reversed and annulled, and that judg-
ment be here entered for the appellant with costs.

e § Eee

YOCUM vs. ROY, ante 397.

By the Court. This suit is brought by Yocum
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Yocum.
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lowed tostul«

the appellee, who was plaintiff in the original ac- tify himself.

tion, to recover four hundred and fifty dollars, and
is founded on an instrument of writing, which was
verified in the Court below by one witness and a
" sort of confession of the appellant, in his answer
to interrogatories put to him by the appellee, a-
greeably to the laws governing such cases. Roy,
_the defendant in the District Court, by his answer
to the interrogatory of the plaintiff, states his be-
lief of having signed the instrument of writing pro-
duced in support of theaction ; but he answers from
.information of others, as (in consequence of drun-
Kenness, and stupidity from intoxication) he has
3
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Weest. District. ng recollection of what passed at the time of exe-
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YocumMm

S,
Rovy.

®

cuting said instrument. This part of his answer
was rejected by the Judge of the District Court,
as evidence in this case, not being directly res-
, ponsive to the plaintiff’s interrogatory. It is un.
necessary here to determine on the manngr in
“which, answers required to interrogatories put
conformably to the act in such cases provided,
are to be taken and received by courts of justice;
whether they are to operate as well for, as against,
the person making the answers, or must be view-
ed solely as proof against him : for in the case
before the court the whole answer is doubtful, as
the party endeavours to establish by it facts which,
if we are to believe him, it was impossible for him
to know ; as he declares that he was without the
power of knowing or perceiving and consequently
not in a situation to will or consent and could
not, therefore, legally bind himself. To admit such
evidence as good, would be clearly a violation of
that principle of law and common sense, which
denies the right to all persons of stultifying them-
selves. Leaving then the evidence, attempted to
be drawn from the defendant, wholly out of view,
it appears that the agreement in writing was suffi-
ciently proven by a witness who subscribed it
with his mark, not being able to write his name
and who from hearing it read in court, recognized-
it to be the same instrument which he had attested.
If the appellant was really ih a condition ef mind,

J
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which rendered him incapable of consenting to V“/flf‘z‘s?'lsg‘ilit
any contract, on full proof of this, perhaps he o~~~y
might have avoided the obligation arising out  Yocun
of such agreement. This might have been proven Rov.
by those who were present at the time, and com-

petent to prove hisreal state of mind. Nothing

of this appears by such testimony. No attempt

has been made on the part of the appellant to

shew, that he has been cheated or defrauded, nor

any want of consideration to support his contract.

Ona view of the whole case, we are of opinion

that the judgment of the District Court must be

affirmed ; it is, therefore, ordered, adjudged and

decreed that the same be affirmed with costs.
— —

SENNVET vs. SENNET'S LEGATEES.

. . . 4.
Porter, for the plaintiff. In this case it appears 24! F*;‘nly

. . . inherit one haif
by the statement of facts .that the appelleesare the [t °ac o
acknowledged natural children of Sennet, deceased, when the fa-

ther  leaves
that their father by will has left them the whole of brothers  or
his estate, rcal and personal, having living at the sisters.
time of his decease brothers and sisters. This
distribution of his property the appellant, as one of
the collateral heirs, conceived illegal and brought
his suit in the Court below to have the will set
aside, or that the bequest to these persons might
be reduced to its legal amount. The District
Judge, however, confirmed the testamentary dis-
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West. District. tribution, and it is to reverse the decree given by
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\~~_ him that this appeal is taken.

LEGATEES.

-

SENNET
vs.
SENNET’S

-

Tu1s question must be decided by the positive
regulations enacted by the legislature.  And they
are fortunately so clear on this subject, as to ren-
der a recurrence ta any other code of laws unne-
cessary. -

Tue first provision, necessary to be cited in

' this case, 1s found in the Civi/ Code, 212, art. 21.

It is there enacted that, where a man has no legiti-
mate ascendants, or descendants, be may dlSpObC

of his property to its whole amount.

THEe statute gives the power of disposal.  But
the law, without violating this privilege, has been
anxious to prevent certain persons from being
able to take under it, this will appear clear from
citing other passages of the Code.

It is declared, page 208, art. 4, that all persons
may dispose or reccive by donation #nter vivos or
mortis causd, except such as the law has expressly
declared incapable. In the chapter, which is en-
titled *¢ of the capacity necessary for disposing and
receiving donations inter vivos or moxtis causd”
we find several classes of persons expressly
prohibited, v. g. slaves, adulterine children,
&c. and, natural children acknowledged are only
permltted to take to a certain amount ina case .
like this one half of the property, Civil Code, 210,
art. 14.  These regulations do not in the smallest
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degree clash with each other. The first says he
may dispose, if he pleases of all his property : the
Iatter only prohibits him from giving it t0 persons
whom public policy requires to- be excluded. If
he steers clear of these ndividuals, he may still will
all his estate away.

To construe the first article cited, as a power
not only to give away all his property by testa.
ment, but also to give it to whom he pleases
. would enzble a testator to bequcath to his slave all
his estate, real and personal.

TuEe powers of the one to give, and the other
to receive, are quite distinct in their nature : the
restraining the rights of the lattcr, does not at all
impair the privilege of the former. ’

Ix this case it is hoped from the authorities cited
that the court will be of opinion the decree of the
District Court must be reversed, and the testa-
mentary disposition reduced’to the one half.

Brent, for the defendants. The decision of the
Court below wls in conformity with justice and

in obedience to the Juws of our state. In con-

formity with justice, because the testator gave his
property to his acknowledged children, who had
the first claim upon his care and the best natural
right to what belonged to their father. In obedience
- to the laws, because none lhias been violated by
the will of the testator, but on the contrary, be
exercised a right given him by the laws which
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govern us, and which give to the defendants,
appellees, the property left them by their father.

THERE are no provisions in the statutes of the
state which take from the testator, in this case, the
right to will Lis property to the appellees, his ac-
knowledged and natural children. 1t is admitted
that if the testator had legal descendants or as-
cendants he could not have exercised the right :
but he has neither, and the statute of the state, .
Ciwil Code, 212, art. 21, declares that ‘“where
¢ there are no legitimate ascendants or descendants,
¢ donations inter vivos and mortis causd, may be
“made to the whole amount of the property of
“ the disposer.” This provision of the statute,
then gave the power to the testator to make his
will as he did, without it had been repealed by
some subsequent law, or negatived in such terms
as to take away the power; neither of which has
been done. ' "

IT isinsisted by the plaintiff and appellant that
the power of the testator was restricted by the
Civil Code 210, art. 14, wich enacts that
“when the natural father has not left legiti-
mate children, or descendants, the natural child
may reccive from him” to a certain amount:
this provision of the statute does not destroy irc
the testator the power to give the whole of his
property to his natural children, which is subse-
quently cecured to him by the Civil Code, page

212, art. 21, There is nothing in the clause
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of the law upon which the appellant relies, which
negatives the power given to dispose of the
whole of his property. The words of the law
are, he may receive to a certain amount.  The
law does not say that Ae shall receive no more.
The two clauses of the law are not contradic.-
tory.  The clause, upon which the appellant
relies, declares that the testator may leave to Kis
natural children to a certain amount, but does
not say he shall not give more, this clause is for-
mal, Civi/ Code 210, art. 14, and in the same
work, 212, art. .21, written after the clause relied
upon by the appellant, the suid last mentioned
provision in the law extends the power to a testa-
tor of willing all his property to any person whom
he may think proper. This clause being the last
mentioned in the statute, and not negatived by the
clause relied on by the appellant, is the law which
now exists and which gave the power to the testa-
tor to will all his property to the appellees. If
one clause in a statute can negative another posi-
tive clause in the same statute, without being so
expressed, by implication only, it is clear that the
art. 21, page 212, under which the testator made
his will, negatived the clause which had been pre-
viously written in art. 14, page 210. Taking
the statute together, the power exercised by the
testator was in obedience to the laws of the state.
The Court below acted under those laws and did
not err in the judgment rendered. c
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Urox another ground, suppose the statute to
be absurd, inexplicabie or contradictory, the pre-
vious law of the land, the Spanish law clearly gave
this power to the testator. Its books breathe no
other principlc.’ And if the statute should be
considered by the court as contradictory or not
sufficiently plain or explanatory, it is the previous
existing law of the state, like the common law of
England, unaltered by statute, which must govern
and direct : and this is in favor of the appellées.

Tuis will is also opposed upon the ground
of immorality. It is not one of those contracts to
be nvalidated for the immoral consideration. The
idca 1s as noved as ingenious, the law is so far from
discountenancing, for moral reasons, the natural
child from possessing the property of its natural
father, that it expressly enacts and declares, Civil
Code 154, art. 43, that natural children shall be
called to the inheritance of their natural father, who
has acknowledged them, when he has left no des-
cendants nor ascendants, nor collaterals, nor wife,
to the exclusion of the state.

It 1s admitted, that the appellees were acknow-
ledged natural children. Upon a full view of the
case, the Court must confirm the proceedings had
12 the Court below.

By the Court. In this case it is admitted that
I. B. Sennet, about whose inheritance the pre-
sent coatest arises, did bequeath to his natural
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children all his property, a ‘ Weat District.
) property, although he had three guot 1814,

legitimate brothers and a niece living at the time o~~~y

of his death. . SENNET
k2
By the laws of our state a person, who leaves Sewwnat’s
LecATEES.

no legitimate descendants or ascendants, has in-
deed a right to bequeath the whole of his property
and the deceased J. B. Sennet could exercise
that right.  But by the same laws it is provided
¢ Civil Code, 210, book 3, tit. 2, chap. 2, art. 14,)
that ““when the natural father has not lest legiti-
““mate children or descendants, the natural child
“or children, acknowledged by him, may receive
“from him by donation inter vivos or mortis
* eausd, to the amount of the following proportions
“to wit: of the third part of his property,
*if he leaves no legitimate ascendants ; of the
“half, if he leaves legitimate brothers and sisters ;
“and of three fourths, if he leaves collaterals below
“ brothers and sisters ; &c.”

It has been argued that these provisions would
be contradictory, if the latter should be considered
as prohibiting the testator from leaving to his
natural children more than the part which the law
says they may receive. But, it appears to the
Court that the article fixing the portions, which
natural children may receive from their father, in
certain cases, does clearly and unequivocally esta-
blish that they shall receive nothing beyond that
amount ; and that this provision is not at variance

with the general disposition which permits testa-
G3
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tors, who leave neither descendants nor ascendants,
to bequeath all their property, but is only a mo-
dification of that general rule, In consequence
of which, Sennet had a right to leave one half of
his estatt to his natural children, and the other

half to whowmsoever he should have pleased.

Having not done so, but bequeathed the whole to

his natural children, the legacy must be reduced
to the amount limited by law ; and his legltlmate

heirs must inherit the rest,

It is, therefore, adjudged and decreed that the
judg'ment of the District Court be reversed ; and
that judgment be entered for the appellant for one
eighth part of the neat amount of the estate of the
deceased J. B. Sennet, to wit, six hundred and
ninety four dollars and twenty-five cents, with

costs.

The perfor.

mance of ei-
ther of the
conditions of a
bond, dischar-
ges the obli-

gor.

REAGAN vs. KITCHEN 7 AL.

Buldwin, for the defendants. From the record
it appears that previous to the 24th of March 1812,
Reagan sued out of the Parish Court of Concordia
an attachment’ against R. Williams, one of the
defendants. That the said attachment was levied
on a negro man named Peter.  That he was
replevied by Williams and Kitchen, the other
defendant, was his surety in the replevy bond.
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That judgment was rendered on the attachment West. District.

for the sum ot 8 721, 13 1-2, besides intersst and
costs, That oy the 21st of June 1812, an execu-
tion issued on the Judgmu)t and on the same
day'a rcturn was made by the sheriff of “no pro-
perty found m the Parish.”  "Oa the 5th of
August following, an alias fieri facias issuegd,
and on the same day the negro replevied was smz—
ed by the sheriff, and on the 13th of October
following was sold. But before the negro was
seized, to wit. on the 1st of July inthe same year
Reagan sucd out of the Parish Court of Concordia,
an attachment against the present defendants,
Kitchen and Williams, for the sum of § 500, the
penalty in the replevy bond and on the 9th of
November 1813, judgment was rendered against
them for that sum and costs of suit.  These facts
.appear not only by the record, but also by the
-statement of facts fled and signed by the counsel
on each side.

TrERE are numerous objections to the mode
of proceeding, i the Court below.

I. THE rcturn of the sheriff on the last attach.

ent (from the proceedings o which this appeal is
taken) states that he seized a tract of land, without
saytug to whom it belonged, and does not say
that he otherwise exccuted the writ,as the law
requires. .

IL It doesnot appear that the Court appointed

August 1814,
(W e W

Reacan
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KIircHEN
& AL,



420

West. District.
August 1814,

CASES IN THE SUPREME COURT

a person to defend Williams : consequently the

L~~~ Judgment is void as to him.

Reacaxw

III. Tur last petition was filed before any

vs. N .
Kirenex demand was made of the negro replevied and be-

& AL.

fore the then plaintiff had taken the proper legal
steps to obtain him.

IV. THE replevy bond did not pursue the law,
but contained conditions beyond its provisions
and so far was void.  The statute requires the
condition to be “to defend such st and to abide
by the judgment of the Court.” This bond
does not stop here but goes on to require ‘‘that
the obligors shall satisty the judgment of the
Court, or shall return the said negro man Peter
when 'thereto they may be required, or it shall
become necessary to have the same &c.”

V. Tur first execution was returned the same
day it was received by the sheriff. He ought to
have held it the three days mentioned in the statute
or made a demand, upon which the negro might
have been delivered.

VI. TuE negro was seized and sold under the
second execution,’which discharged the replevy
bond. )

VII. Arter the negro was received by the
sheriff no action would lie upon the bond, and if
suit was commenced Dbefore the delivering, from
that moment the cause of action censed.

VIII. Suir was brought for the penalty of
the bond, without its going. in any part discharge
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of the former judgment : whereas it ought to have
been bronght with reference to the former judg-
me=nt and its amount received passed to its credit.

IX By the manner this judgment is rendered,
the appellee has the fuil benefit of both judgments.
See Domat 430, art. 15, 431, art. 18, <« Black.
Com. 303 4, Curia Filippica b. 2, chap. 2, art. 7,
8, Washington 119.

By the Court. This suit was instituted by Reagan
in the Court below, on a bond, given to the sheriff
of the Parish of Concordia, by R. Williams -and
the appellant in the penalty of 500, with a con-
dition, that Wiiliams should abide the judzment
which migh* be rendered sgainst him in the Parish
Court, in-a suit by attachment, there pending
against him, or that he shonid deliver a certain
negro therein named, when required, or it should
hecome necessary.

Turs bond, as insisted onby defendant’s counsel
in the District Conrt, cannot strictly be consider.
ed as a bail bond, taken in conformity to the
act of the Legislative Council in such cases made
and provided, the sheriff having inserted a con-
dition in it, not required by the statute; by which
it appears that the parties bound themselves to do
one of two things, viz. to abide the judgment
or deliver the slave, and the security must be dis-
charged on the performance of either.
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It is, perhaps, in this case unnecessary to enquire
how far the sheriffs js bound to give the thrce
days notice on execution to defendants who re-
side out of the state, to pay the money, before
he levies, or returns the exccution; yet whea it
can be coriveniently done, it would be proper, that.
some step should taken toeffect it; or at least that
the execution should not be returned before the ex-
piration of the three days. The defendantin exe-
cution in the original suit of Reagan vs. illiams,
not having been notified of the judgment and
execution, the hasty return made of it on the
same day on which it issued, are circumstances
waich do not strongly support a beliel of fair and
cuadid dealing on the part of the plaintiff in this
transaction.  But, independent of all these consi-
derations, this Coartis or opinion that the surren-
der of the negrn, for the dulivery of which the
appellant bound higself; and the aceeptance by
the sheriff, beirg made previous to judgment

- readered in the case, s sufhcieat to discharge him

from any obiigation, arising out of said instru-
ment ;. the conditions being in the disjunctive, to
abide the judgment gr deliver the property. Other-
vise the appcllee wiil have a double remedy; and
may recover twice on the same cause of action,
viz. on the bond aud by exccuting his original
judgment, which would be unjust. '

It is, therelore; ord:red, adjudged and decreed

A
\
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that the judgment of the District Court be an. West. District.
b : ugust 1814,
nulled and reversed, and that there be judgment (_~~U

for the defendants with costs, REAGAN
8.
Kitcugx
——  Gaa . & AL,

-

TAYLOR vs. PORTER.

By the Court. In this case the appeal is not piAppeal dis-
regularly brought up : there is no bill of excep- want ofa sta-
tions, no statement of facts, 1o special verdict nor ™" ke
any thing equivalent thereto. But, as on the
examination of the record, we are of opinion the
case 1s not such a one, in which damages ought
to be given, on account of the delay, it is ordered

that the appeal be dismissed with costs. JAnte 405.
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WIFe BROWN & WIFE vs. PARISH JUDGE, Ue.
. .
Parisu Jupce . . .
&e. Tue appellant not appearing, either in person,
Appeal . dis. ©F by attorney, the appeal was dismisscd.
missed the ap-
pellant not ————
appearing.

RAPER’S HEIRS vs. YOCUM,

"No parol, -~ .t .
evidence ot w1 HE following statement of facts, was sent up

promise to seliby the District Judge.  Blaize Lejeune was
rcal property. . ’ . .. .
produced as a witness for the plaintiffs and being

. | Gz i N sworn deposcd : that in July last, being in want of
s - ‘
m money he applied to the defendant to borrow ; the

121 596

defendant answered him that he had none, but
that probably Raper had, as he had sold him a
mulatto boy, which he then shewed to the witness,
He asked the price, for which he had sold the boy
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and Yocum replied that it was five hundred dol-
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West. District.
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lars, and said that he was going to take the boy to (_~~y

Raper, and should have done it sooner, but that
the boy had been sick : that some days afterwards
the witness saw -the boy at Raper’s house, and
that his name was Bill.

,James Rov, a witness of the defendant, de-
posed: that in July last, one Benjamin Fields
held Yocum’s note for $ 550, and told Raper
that if he would take up that note for him, he
would let him bave the boy; that Raper agreed
to it, provided he liked the boy. That Yocum
~ took, or sent, the boy to Raper on trial. That
Raper, after trying the boy, was pleased with him
and agreed to take him at five hundred dollars,
and Yocum also agreed to let Raper have him for
that price, and gave Fields his own note for fifty
dollars, the surplus of the first note above the
price of the boy, Fields being there present.
That at the same time Raper gave Fields a horse
by bill of sale, at $ 45, and paid him some money
amounting together to fifty dollars, also an order
on Mess. Louailliers for 8 100, and another on
Mess. Toussaint and Marc, for one hundred
dollars, that Raper, at the same time, gave to
Fields his own note for twenty-three cows and
calves, valued the witness thinks at ten dollars
each, and had before furnished him with two
beeves at ten dollars each. That Fields took all

these notes and orders and left them and said that
H3
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the note he held on Yocum was at the moment
locked up so that he could not get it, it having
been by him given to Mrs. Yocum, the defen-
dant’s mother to take care of for him and she
had gone out, but be snid he wduld go to her and
be back in a little time with the note and went
away. That the witness then, at the request
of both parzies, drew off a bill of sale of the boy
from Yocum to Ruper, which he read to them
twice over and each ofthem then took and read it
and approved of it. That Yocum then said he
would sign it, but would not deliver it till he got
up his note, that Fields would soon be back with
it, when all would be completed, to which Ruper
agreed. That Yocum then signed the bill of sale
but keptit.  That Raper stayed till it was almost
dark, waiting for Fieids, but he did not return
and Raper went away, without the bill of sale.
That Mrs. Yocum lived at the place where they
then were, but was gone abroad. That a few
days afterwards the witness went with Yocum
to Raper’s, to get the business compromised as
he expressed it, and when there, Yocum told
Raper he must take the boy home, on which
Raper said to him “dow’t take him, I’ll buy him
any how:”” and Yocum thereupon left the boy
at Raper’s, that Fields was then at Yocum’s,
That he drew the bill of sale on the 2d of August.
That he afterwards saw Yocum and Fields to-
gether, when they were talking something about a
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note, that Ficlds has lived two years in Yocum’s
house, but is occasionaliy absent. That R ner
had the boy on trial a month, or six weeks. The
plaintifts’ counsel then shewed the order drawn by
Raper on Toussaint which the witness identificd.
Benjamin Frerps, the person above stoken
of was then called by the plantiffs—who swore
that he never received any property from Ruper
nor any bill of sale of him. That he did receive
‘rom him some cash for work done, but never any

on any other account, nor any note for cows and

calves, nor any beeves that he recollects, that he
did get several things from Ruper, but pald Lim
for them in work. "That he never received a note
for fifty dollarsfrom Yocum, that he recollects.
That he did receive from Raper an order on
Toussaint, but does not remember for what
amount, nor what became of it, that he does not
remember to have received any order from
Raper, on Mess. Louailliers ; that he once held
Yoeum’s note for $ 550, some time before the
18 of August last and that it was given for a race
on the Bayou Pierre, that he thinks he has lost
the note for fifty dollars, which was given him by
Yocum about the first of last August. That
he still holds Yocum’s note for £ 550 and has
asked Yocum to pay it since last August, bat. he
has not paid it, that he did once have thisnote in a
trunk of old Yocum’s, which was seldom locked
and has had his papers there when it has been
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locked, that no one in particular kept the key
of the trunk that he knows of] that he does not
recoliect being at Yocum’s about the 2d of August
last, nor does he know how to write and read but
very little.

Baldwin, for the plaintiffs.  The defendant
complains of the decree of the District Court, or-
dering him to make and deliver a bill of sale for

-aslave, which he sold the ancestor of the plaintiffs,

as prayed for in the petition.

THE question, presented for the consideration
of the Court, is, whether parol evideiice can be
received of a sale of a slave, executed so far as the
payment of the price, delivery of the property and
signing the bill of sale, or whether our courts,
under the existing laws can receive any parol
evidence of such sale, the deed being destroyed.

It will be attempted to be shewn, that such a
sale 1s valid and that such tcstxmony of its exis-
tence ought to be admitted.

PreEvious to the enacting of the Civil Code,
writing was not necessary. for the perfecting of
a sale of any species of property Inst. Justinian.
hb. 3, tit. 23, 24, Febrero Libreria de Escribanos,
cap. 7, sec. 1, art. 19, Dig. lib. 19, tit. 1, e
actionibus empti et venditi 55, Code, lib. 4, tit. 49,
idem 17, 1 Domat 58. |

In the case under consideration, the price was
agreed upon and paid, the slave delivered, and
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the bill of sale sig‘ned,' and afterwards destroyed West. District.
pra .. L. “ September 1814,
by the seller. "The suit in the District Court (o~ ~_
was not brought for the slave, for he was insthe Raree’s
. ) . . HEe1rs
plaintiffs’ possession, but to obtain from the zg.
defendant a bill of sale, to be made with the requi- Yocux.
site solemnities.  The District Court decrced
that this should be done and it is of this that the

appellant complains.

It is anticipated that two objections will be
made to the principle of the decree.

1. THaT the contract was by parol and there.
fore void, Civil Code 344, art. 2.

2. Tuart the existence of the contract is dis-
puted and no parol evidence can be admitted to
prove it. Civil Code 310, art. 241.

I. Turs was not a verbal sale: it was written
and signed, though the instrument was not deli-
vered to the purchaser. Delivery is not required
by the statute. It is enough that it is reduced
to writing, and signed by the party selling. Itis
not required that it should be taken by the pur-
chaser; noris he obliged, if it was, to keep it : he
may do so, and it Is safest and most prudent
that he should. The evidence of the sale does not
rest alone on the statement made out, and sent
up with the record, but also from an interrogatory
put to and answered by the defendant. By which
he was called upon to say “If he did not sign a
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West. District. ¢¢ hij] of sale for the saxd mulatto boy, Bill, con-

September 1814..
(o' )

Rarer’s

Heirs
b
Yocuxm

“veying him to your petitioner ; and if he did
““not retain the said bill of sale from your peti-
“tioner and what he the said Thomas has done
“with the same?”°  To which he answered
¢“T'hat having made a bargain with Raper for the
“boy Bill, he had made out and signed a bill of
“gale of him, to be ready when Raper complied
“wvith his part of the bargain. That Raper never
“did perform his part of the bargain, therefore,
“said Yocum did not deliver him said bill of
“gale; and sceing some time afterwards that
““it was not Raper’s intention to comply with hig
“ bargain, said Yocum destroyed said bill of sale.”
So much of the answer as goes to excuse the de.
fcndant ought not to be taken into consideration.
The other part denies the fact sought to be
disclosed by the plaintiffs. Now the question” for
discussion seems to be whether the title to the

slave passed from Yocum ; forif it did, before
" he can succeed in his defence, he jpust shew how

heacquired a new one, as he cannot hold under
that which he gave to another.  What is a sale ?
The Civil Code 344, art. 1, defines it to be “‘an
“agreement by which one gives a thing for a
“price, in current money and the other gives the
¢ price in order to have the thing itself.”

THREE circumstances concur to the perfection
of said contract to wit, the thing sold, the price and
the consent.
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Now it is clear that upon the agreement to sell
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West. District.
September 1814,

the fixing and recexvmq the price, the delivery of Y

the property and the signing of the bill of sale, he
was no longer proprictor of the boy and he had no
just pretence to claim him. It was immaterial
then to Yocum, whether Ruaper ever received

"RArER’S
EIRS
vs.

Yocux.

the sale or not, and as the title had passed from .

him, he could only acquire a new one by the same
ceremony by which it was transferred. He, there-'
fore, no longer owned the slave.

II. Caw these facts be held to be legally prov-
en by parol, without producing the bill of sale ?
No principle of law, or rule of proceeding, is
better established or more uniformly adhered to
than this one, that the best evidence which the
nature of the case furnishes must be produced,
-and that, when produced, it must be admitted : nc
authorities need be refered to, to establish this rule.
Yocum destroyed the bill of sale, so that it could
not be produced by the plintiffs. Undcr this
rule, therefore, as well as under another one equally
well established, that no one shall avail himself of
his own wrong, evidence of the contents of the
bill of sale and all the circumstances attending it
ought to be received. If so, more than’ enough
is proven by the statement than is sufficient to
justify the District Court in rendering and this
Court in confirming the decree. Even admitting

that Fields did not deliver Yocum’s note, there is’
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sufficient evidence to do away its effect, as to
Ruper, and to shew, if true, that it proceeded
from a collusion between Fieldsand Yocum to
defraud him.  Though this is immaterial, as
Ruper fulfiled his part of the agreement by paying
Fields the 8 500. It did not enter into the con-
tract, that Ruaper should undertake that Fields
should deliver Yocum’s note.

Arcuing then, as if the weight of evidence is
in favor of the appellees, is it such as can be ad-
mitted ?

Tue doctrine in the Civil Code, tit. 6, chap.
1, does not apply to this case, as this was not a
verbal sale. ‘

It comes under the 241 art. page 310. 'This
article presents two questions.  How are sales
of immoveable property to be made. 2 How are
they to be proven?  They are to be reduced to

“writing. This was reduced to writing and signed

and, therefore, not a verbal sale. If the writing is
lost, how are then its existence and, contents
to be proved ? The expressions in the latter part
of the article are strong and if taken by themselves
and unaccompanied by'any other in the code, or
incorréctly understood, might be the cause of
the greatest injustice and destroy the right of the
appellees. But these expressions are to be contrast-
ed with, and explained by, others in the code,
and in the statutes.  T'hese are abundant in favor
of the appellees.
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Tue Lst. sec. of the 26 chap. of the 1st sess.
of the Legislative Council has given the plaintiff
in all cases the right of interrogating the defendant
and to which he is bound to answer, provided the
interrogatories do not tend to charge him with
any crime or offunce againstany penal law. The

‘sde 314 15, sec. 4, 5, has recognized and con-
firmed this right of the plainaff and has made the
answers of the defendant the best of testimony.
This was the mode resorted to in the present case,
and was one of the means by which the fact of
-the existence of the bill of sale was ascertained.
The exclusion, therefore, of parol evidence by the
said article must be taken at least with this excep-
tion of the mode of proof. But, it may be urg-
el that the defendant’s answer is as much a written
evidence of the “existing” of the contract and a
great foundation for a decree: admitting, however,
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that it may not be, still the other mode is open and

adequate to the purpose of the appellees.  Yocum
confesses that the sale was written and signed by
him, and afterwards destroyed, as is alleged, be-
cause Fields did not deliver the note and because
Raper did not comply with his part of the contract.

The question then is changed from a verbal sale, -

to an enquiry whether Yocum was justifiable in
“destroving the wrifing. Leave the question upon
this ground and the strength of evidence is irre-
sistible in favor of Raper.

Brr the doctrine of interrogatories is equally
I3
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clear. The defendant is bound to: answer, and
the Court to proceed upon the testimony furnished
by him, or in case of his refusal to answer to take
the facts as admittéd, and decree accordingly.
Here the evidence was furnished'; and will or
can the Court rcject it 2 An interrogatory may
be put to avoid the effect of limitation and shall it
not be admitted to prove the existing of a deed ?
Judicial confession is the best of proof.  Pothier
on Obligation, part 4, chap. 3, sec. 1, Febrero,
2 Part, lib. 3, chap. 1, scc. 7, art. 284. It may .
be remarked that the doctrine, concerning interrogu-
tories, is on a subsequent page of the Code to
the one first cited, which gives the construction
of the statute in favor of the appellees.

I~ addition to this, the Civil Code 312, art. 247,
has provided for this case, by admitting parol evi-
dence where the titleis lost “through a fortuitous
event, unforeseen accident, or overpowering
force” and makes sucha case an .exception from
the 241 art. in page 310.  The appellces are
protected by this exception. . The force, here
spoken of, is not such as is required by the com-
mon law of England to protect common carricrs,
viz. the act of God, or the king’s enemies, because
these terms are not known to ofir law and are not
applicable to the subject, 2 Esp. N P. Gould’s
Edition 245, 2 Jurisprudence 574, Dig. L. 48 tit. 6,
Id. 1. 7, Code, lib. 9, tit. 12, Febrero Juicios. lib.
8, tit. 1, Ciwil Code 584, 414, 16. The term
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here used must be understood to mean such a West. District
Sepiember 1814,

force as could not be resisted in'the manner In o~~~y
which it was applied. No matter in what form Rarzn's
or shape it appears, no matter with what instru- vs.
ment, nor at what hour it is effected, if it was such Yoce
as could not be resisted, it was overpowering
force. A feeble man, or achild could burn or tear
adeed, in the presence of the strongest individual,
and yet it would be destroyed by an overpower-
ing force, if it was notin his power to prevent it.

Ir, however, theappellees should be considered
not to come within the letter, they certainly come
within the meaning of the exception. It is
provxdmg the means of proving the existence and
contents of deeds by inferior testimony when the
better is lost. The subject is proof to be admit-
ted in courts of justice. Now, no 'man’ endued
with common reason would contend that evidence
was a subject of robbing or theft. It never has,
and from its nature never can be considered
property. It is the means of acquiring and .
holding of property, but not property itself. It
must be considered then to mean by a fortuitous
event and unforeseen accident, burning, mislay-
ing, loss, &c.-and by overpowering force a case
like the present, where the scller, after receiving
the price and completing the contract, should
destroy the instrument, without the purchaser
being able to prevent it.

Burt, how can the doctrine of foree be made ~
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to apply here, as the seller himself destroyed the

L~ deed 2 And shall he be received to plead that

Rarer’s
Heixrs
ns.
Yocun.

the title was not destr{)ycd by an overpowering
force 7 And, therefore, the Joss of it not to be
justified by the appellees, the force which destroy-
ed is not such as to entitle them to the benefit of
parol evidence?  Can the appellant urge this
against his own act? This would be to let
the owner of goods steal or rob them from the
carrier and then present himselfl in court and
say that the carrier was answerable because
they were not taken by the king’s enemies. The

- owner’s default will excuse the carrier, 2 Esﬁ. N.

P. Gould’s Ed. 247. Butupon the principle .
here contended for by the appellant, the owner’s
destroying the goods by force leaves the carrier
answerable for their full amount, and the salutary
maxim, as old as jurisprudence itself, that no
man shall avail himself of his own wrong,-would

1o .longer be w force.

It is not thought necessary to call into the
argument the decisions, in England and in the
different states, upon the statutes of frauds and
perjuries, as this contract is considered to be a
complete performance..

Tue consequences of a different application
of this rule or a different interpretation of the law
would be alarming. Ii no pardl evidence 1s to be
admitted to prove the existence of such contracts
or to disclose such transuctions, what a door
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will it opén,to frauds? As in the case now }"e’;;ﬁn%sf;ﬁ'
under discussion, a sale may be made and signed, o~ ~U
the property delivered and the moment the R};:z‘{«s’a,
money is received, the seller may with .impunity v,
scize with: violeuce and destroy the instrument of Y™
conveyance : or if by accident the dona fide holder
of real tstate loses his written evidence of title,
the former owner upon ascertaining the fact may
institute a suit and according to this doctrine
must recover : because there is no written proof.

Ir the office of a Purish Judge should be burnt,
all the sales of real property there deposited, of
which copies had net been taken, would be null,
because the written evidence would be lost, and
is the Court disposed to introduce all these calami-
toys consequences by their decision ? ‘

Por‘ter, for the defendant. In this case, the
District Court has ordered the appellant, the defen-
dant below, to muke a convevance for the ncgro
claimed in the pluintifs’ petition.  "This decree has
been rendered alone, on parol'testimony and
the answer of the appellant, to the interrogatory
propounded to him by the appelices in the Court
below.  That judgment is conceived to be in-
correct on two grounds.

1. Because the evidence introduced shews
that the contract entered into between the parties
was on a condition ; which condition remains yet
unperformed by the appellees.
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2. Trat the parol evidence adduced to prove

v~ the contract, cannot under our laws be received,

. Rarex’s

Hares
vSy
Yocoym

to estabiish a sale of this species of real property.

I. Tux evidence provesthat Yocum agreed to
sell the negro to Ruper, on condition that he would
take up a note, which Fields held of Yocum for
8 550: to this Riper consented, if he liked the
boy end Yocum sent him on trial.  The parties it
appears afterwards met to pass the necessary
writings for the property. The bill of sale was
drawn up and signed by the appellant who declared,

" at the tune of signing it, that he would not deliver

the boy to Raper until he received the note which
Ficlds held of him, and for which he 'had stipulated
to sell his negro. Tits note Raper, nor his repre-’
sentative, have never yet delivered to the appellant
and untii they do, they have no right to call on
him to make atitle. If Ficlds bhas deceived them it
s not our act and the note, for which the negro was
sold, is vet in foree aginst Yocum.

Tue waght of evidence supports the above -
summary.  L.e Jeune’s testimony is consistent
with Rov’s : Yocum telling the former he bad sol‘d.
the boy, is tully explined by the latter witness,
who savs indeed that Yocum had sold him : but
tnen he adds the condition, and that condition re-
mains vet unperformed.  Le Jeune seeing him in
possession of Raper, was the possession of the
boy on trial,
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Yocuwm’s answer to the interrogatorics supports ;};;‘m?;;g&
the declaration of the witness, he says he made a (_~~y ~
bargain for the boy with Raper, and that he bad Rapeis
made out a bill to be delivered, when Raper os
complied with his part of the bargain. This Yoo
answer, combined with the declarations of the
witnesses, is conclusive as to this fact, and shews
clearly the sale to have been a conditional one.
The plantiffs’ counsel says, however, that all- the
latter part of Yocum’s answer to the interrogatories
must be rejected. He cites no authority, to justify
this Court in doing so, on the contrary it is plain
the whole must be taken together.—Civif Code
316, art. 264, Pothier on Obligations, part 4,
chap. 3, sect. 4, art. 2, no. 827, Febrero Cinco
Juicios, lib. 3, tap. 1,4 7, no. 285, Curia Phil-
lipica, vol. 1, p. 2, § no. 3.

TuEe evidence then clearly establishing that
the appellees have not complied with their part of
the contract, the judgment of the Court below
ought to be reversed.

II. Acw the evidence to establish the plaintiffs’
title is by parol, ail it is submitted with coni-
dence that this species of proot cannot be received,
in this country, to prove a sale of slaves.

Tur Cwil Code 344, art. 2, prescribes -that
the sale of slaves must be by public act or un.
der -private signature. That aill verbal sale of
them shall be noll, and that no testimonial proct
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West. D'Smct of them shall be admitted.  And again the same

September 151

L~ authorh) page 310, art. 341, says, that whenever
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the existence of such a covenant is disputed,
testimonial proof shall not be admitted. These
provisions cannot be made any stronger by argu-
ment. However in the 4th. page of the same book,

rt. 13, it is declared,. that in construing laws
the letter must not be abandoned on pretence of
pursuing the spirit.

THESE provisions are imperative on the Court,
and conclusive in this cause.  Particular cases of
hardship may, and will, arise under all general
regulations of this kind. But, it is better for
society, (so at least our Legislature has thought)
that these régulations should be rigidly preserved,
than that courts, under a pretence of doing equity,
should establish their discretion as the boundary of
right, render the provisions of the law on this’
subject uncertain, and introduce those evils of
perjury and fraud, which the supreme authority

> has seemed anxious to guard avamst

In England, several of their most eminent

Judges have lately regretted (and expressed that

regret in strong terms) that their courts of equity,
by their decisions, had broken in upon statutes
similar to ours, which, if rigidly followed would

have had a most beneficial effect on society. 2

Fesey jun. 243, 3d. Vesey 486, 712
It is worthy of remark that the Spanish govern-
ment in this country had a law of the same kind
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in force, previous to the passage of our Code, Eﬁngﬁgﬁ

which required all sales for rcal property to be in (_~~y
writing. Nay more, they were void if not passed Rarex’s
before a Notary Public. American Law Journal 5. .
The necessity of such a provision no doubt was ~ ¥°°™
obvious to both governments who in this respect
established similar regulations.  The plaintiffs en-
deavour to escape from the force of the law cited
from the Code, by a variety ol arguments : some of .
them taking for a basis factd which are denied, and’
others, when the fuct is clear, estublishing principles
which are incorrect, and it 1s hoped capable of
being shewn so. ’
It is gaid that the price was paid and the sale
passed : but a reference to the evidence proves the
contrary. o '
IT is said the sale was perfect by the act of
signing and that the appellant by destroying it
has laid a ground for the admission of parol
testimony. But, here again the evidence is at war
with the argument. By it we are informed that
Yocum expressly declared he signed the bill of
sale, on condition that he was not to deliver it until
his note was given up. Wouldit not be strange
if this could be held to be a completion of a sale,
and would it not be still more strange, if this Court®
should by its opinion declare that if A. executes an
act sous seing privé, which he declares he will
retain in his hands, until heis paid for his \pro-

perty « that the moment it is wriften, no matter
K3



442

W -st. District.
Sepiember 1314

CASES IN THE SUPREME COURT

under what condition, or no matter in what inten.

W tion, it becomes without delivery a complete title

.
Rarenw’s
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N

tothe vendee. The law is clearly opposed to
this doctrine. Febrero Libreria de Escribanos,
cap. 7,4 1, no. 19, Curia Phillipica, Commercio

terrestre, tit. Fenta,lib. 1, cap. 12, no. 42, Pothier

on Obligations, p. 4, cap. 1, art. 2, § 1, no. 714,
Cwil Code, 272, art. 68, ibid, 344, art. 5.

Ir then, there was no title exccuted to Raper all
arguments respecting the loss of it are fallacious. A
man must be in possession of a title before he can
lose it. , ‘

Tue answer to the interrogatories it is alleged
takes the case out of the statute. That answer

"states, that the appellant “had made out a title

to be delivered to Raper when he complied with
his bargain.” ~ No court can decree a conveyance
on that declaration : and the evidence, so far from
contradicting, supports it .

By the Court. It is proved in this case, by
oral evidence, that a contract was entered into,
between Thomas Yocum, the defendant now
appellant, and Henry Rupér, the conditions of
which were that if Raper would take itp a certain
note of 8 550, subscribed by the appellant in
favor of a certain Benjumin Fields, he the appel-
lant ‘'would sell him a mulatto boy. In conse-
quence of this agreement it appears that Raper
paid Fields in sundrv articles the price:agreed
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upon between him and the appellant, to wit, § 500, West Distric.

and that the amount of the note in Fields’s hands
being more than the purchase mbncy, the appel-
lant gave Ruper his note for the batance. It tar-
ther appears that the appellant had prepareda bill’
of sale of the mulatto boy aud signed it; but
that he never delivered it, alleging that Raper
had not complied with his part of the'contract,
and that he has since dustroyed thit paper. Fields.
having not surrendered the note which Raper was
to take up, Riper, who had paid the full price of
the mulatto boy, brought the present suit to
compel the appella.nt\to muke him a legul and
complete title to that slave.  As to the possession
Ruper seems to have had it since the bargain was
entered into. .

Two question§ arise in this case ; oneof law,
and that is, whether a verbal promise, to sell that
kind of property for the alienation of which the
laws require a written act, can ever be recogniscd
and enforced by a court of justice ; the other of
fact, to' wit, whether Raper-had compiied with his
engagement, so far as to enabie him to call upon
" the appellant for a performance of his.

I. THrE language of the law (Civil Code 344,
art. 2,) with respect to the sale of immoveables
and slaves is : “‘ll verbal sales of any of these
“ things shall be null, as well for third persons as

Y Septem!er 1814;
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“for the contracting parties themselves, and the

“ testimonial proof of it shall not be admitted.” In
the same chapter speaking of the promise to scll 5.
‘“apromise to sell amounts to a sale, when there
““ exists a reciprocal consent . of both parties as to
¢ the thing and the price thereof; but to have its
“ effect, either between the contracting parties or
“with regard to other persons, the promise to
“ sell must be vested with the/same formalities as
‘“are above prescribed in art. 2and 3, concerning
¢ sales, in all cases where the law directs that the
“ sale be committed to writing.” Civi/ Code 346,
art. 9.

NoTHiNG can be more positive than this. pro.-
hibition of our laws, ever to recognise as valid a
verbal sale or a verbal promise to scll an immove-
able oraslave. Witnesses oftered to prove sucha
contract cannot ever be heard.  Yet we are called
upon, in opposition to this provision, to listen to
that testimonial. proof, and to decide upon the
merits of that verbal contract, under pretence that -

‘we may, in certain cases, soften the rigour of the

law.. But surely, if such power can be ekercised
by courts of justice, it never can go the length of
declaring that -lawful which the laws have' said
shall be illegal.

.In this case, however, it is alleged that the
contract was not entirely verbal, because, accord-
ing to the appellant’s own confessmn, he had
prepared a bill of sale, ready to be delivered to
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the in.tended purchas.er, as soon as he would fuifil }";j’;fn;zﬂrs’;;
- the stipulated condition.  But this paper wus only o
the consideration to be given' for the compliance Rarew's
of the other party with his engagement. It was T
not the instrument of the contract. That con.  *°°U™
tract was never reduced to writing. We have it

only from the mouth of the witnesses. 'They

inform us that an cgreement was entered into

between the appellant and Raper, the conditions

of which were that if Raper would take upa cer-

tain note of the appellant, the appellant would

make him a bill of sale of a ceriain slaye. Whe-

ther the appellunt did or did not prepare that bill

of sale ready for delivery, as the case might be,

is not the question. The contract itsclf, which

this court is called upon to enforce, was only

verbal, and therefore not such as the laws can
recognise.

II. Finpine ourselves under the necessity of
reversing the judgment on that ground, it is hard-
ly of any use to inquire into the other question,
to wit, whether Raper complied with his engage-
ment so far as to authorise him to call on the
appellant for a performance of his. Yet upon
this we cannot help observing that, however fair
the conduct of Raper, and howcver suspicious
that of the other party may appear, Raper has not
executed that which he had engaged to do, to
wit, taking up the not¢ of the appellant. The
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West. District. . . \
sg;i,,,be;slgf;, case of theappellees is certainly a hard one ; but

"\~ -their present suit to compel the appellant to the

Raver’s o i -, . .
Heras Specific performance of his promise, must fail on

Yoot this ground, as well as on the other.

- It is, therefore, adjudged and decreed that the
judgment of the District Court be reversed, and
that judgment be entered for the appellant with
COsts. ' i

v

O‘CONNOR & AL. vs. BARRE,

. Wife?s pro- Onx the 6th of January 1764, Jacques Courta-
erty, ,

not . N
brought  in bleau obtained a requéte from the commandant.

dowry s para. Of the Parish of Opelousas for a tract of land of

P“I";“‘;l' wutor O0€  hundred arpens of front, with the depth.

;e:)l)e;‘tls rc‘;}of eighty on one side of the Opclousas River
bis ward, the and twenty arpens of front with the depth of forty
ﬁzrgj\‘lx‘:‘t’:dwgl‘} on the other side, and the 21st of 1765, a conces-
j possession efsjon issued for that quantity. On the grant are
ter the ward the following endorsements.  “The said land was

comes of age. “bought, at the auction of Mrs. Courtableau;
“by Mrs. Delamorandierg, to whom the present
““act and concession will serve as a title. Opelou-
“sas, 15th of Qctober 1774. Le Chevalicr

¢ Peclouet.”

“For Madame ‘Marcantell, to whom the said .

land properly belongs from this day and to her
heirs and-assigns.  Opelousas, 19th of Qctober
1774, Le Chevalier Declouet. Delamorandiere.”
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O~ the 20th, of January 1780, the said tract
of land was sold, at the sale of the estate of* Mrs.
Murcantell to Evan Mills ; and after his death
to wit, on the 4th of May 1782, it was inventoried
as part of his estate : on the 5th of June 1783, the
widow of Mills passed a sale for half of the tract
and several negroes, to one_ Elliot, to whom the
estate was indebted : on' the 25th of June 1784,
Elliot having received the sum due to him releas-
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ed the sale of the land. The widow married’

William Reed, shortly after Mills’ death, and
shortly after the marriage, the whole of the said
tract of Jand was conveyed to the appellee by a
deed of sale, made by the said Reed (with the

consent of his wile as is stated in the deed) con-

cluding in the usual form of notarial acts, i. e. that
the parties appeared before him, the commandant

of the post of Opelousas, and signed the same in

the presence of the witnesses and of him the com-
mandant. Which wuas signed by Reed and his
wife and two witnesses, but not by the ‘comnman-
dant. ’

Mirrs left four daughters to wit: Helen,
born in 1775, marricd to Peter O’Connor; Ma-
non, born in 1777, married to Dennis Liebrenge s
Clarissa born in 1779, married to Ezra Bush-
nell, and an infant two months old. The three
first were married betore they arrived to the age
of 25 years : the last died a minor. o

In the ycar 1811, Pgeter O‘Connor, Dennis

¢
/

‘o
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“g’g;:"gf;iilcizl,cbrengc, and Ezra Bushnell, in right of their
vy Wives anstituted a suit against the appellant to
O‘g‘;os:on‘ recover the said tract of land, as the inheritance

ws. of their wives.  The District Court decreed in
SRR fvor of Lebrenge and Bashnell ¢ but rejected the
pretentons of O’Connor, on the plea of prescrip-

- tion : from which decree this appeal 1s tuken.

Baldwin, for the plintiffs.  As this case has
come up nthe name of all the original plaintiffs
I shall bring into view all their preteniions.

Tue tract of land, demunded by the plaintiffs
and appellants, descended to them at the death of
their father and it still belongs to them, a§ it
has never been legally sold. The sale made to
LEiliot was void for several reasons; 1, there was
no judicial sule of the estate, 2, the personal
property was uot first sold to pay the debts, 3, the
sale was not authorized by the judicial authority.

TuEe property of minors cannot be sold without
judicial authority : and if otherwise sold the sale
will be set aside : Real estate cannot be sold. until,
the moveubles are exhausted. Partidas 6, tit. 16,
Ley. 18, 1 Martinex 123, no. 25, 1 Brown’s
Cwil Law 136, Domat, book 4, tit. 6, sec. 2, art.
24, 25, 26, 27. Here the authority was not given,

Trr mother lost the right of tutorship, by her
second marriage, and was bound to preserve for
the children of the first marriage, the estate which
descended from their deceased father.  Febrero,
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2 part, book 2, cﬁap..S, § 1,70. 3, Custom of Paris g;:e:nz:f;gﬁ
2d Vol. 224, 6 Jurisp. 142, 3 Domat, book 5, § ~~U
2, 7 Martinez 128, no. 3,1 Parf. Not. 383-/., O‘Conronr

In additien to the foregoing objections to the ol
legitimacy of the sale, the defendant and appellee ~ BA***
has no color of title, by wirtue of the deed under
which he claims, as it never was completed and
never went into effect.  Itis drawn in the usual
form of notarial acts, and in the conclusionis stat-
ed to be drawn and passed before the comman-
dant : but his signature is not annexed, which’
destroys its validity, as it is conclusive evidence
to prove that the parties had changed their inten-
tions, and would not acknowledge their signatu-
res. Butit was not the mother who sold. It
was Reed with her consent, 1 Martinez 150, no.
77, Domat, book 1, tit. 1, § 1, art. 15, book 3,
ut. 6, § 2, art. 6,1, Jurisp. 135, 6, — Parf.
Not. 63-4.5.

Ir it should be contended that the mother of
the appellant made the deed it would give it no
validity, as it is not in due form and accompanied
with the requisite solemnities, Febrero 1st part.
chap. 4, § 4, no. 117.

Porter, for the defendant. This suitis brought
for 8800 arpents of land, which the appellants
claim at their property, in right of their deceased
father, Evan Mills. A recurrence to the statement
of facts shews that the property was a portion of
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the acquests and gains, acquired during the mar-

L~~~ riage of said Mills and his wife, under whom the
0+Coxon appellee claim and from whom he purchased ; one

'03

BARRrE,

half of the land then was hers, at thg disgolutien
of the marfiage by the husband’s death, and of this
portion she had the right of disposal. 1 Febrero
Iib. 1, cap. 4, % 1, no. 1, ibid. no. 4, 6,29 and 31.

A she did not lose, by her second marriage
with Reed, theright of enjoying and disposing
of these acquests and gains, 2 Febrero, lib. 2, cap.
5, § 2, no. 32, who cites, Ley 14 de Toro, which is
Ley 6, tit. 9, lib. 5, Recop.

For her half of the land then, we have acquired
an undoubted title, and the decree of the District
Court adjudging it to us must be confirmed.

THE remaining half 4400 arpents, the plaintiffs
claim the three fourths of, as being heirs of Evan
Mills, deceased, and the remaining fourth inright
of their brother, who died a minor.

It isadmitted that the mother lost her right of
inheriting from her child, by her second marriage.
But she remained in possession, and had aright to
the usufruct of the estate during herlife, 2 Febrero
cinco Juicios, lib. 2, cap. 5, § 1, no. 7, ibid. &b. 2,
cap. 5, § 2 no. 30.

To the claim weoppose prescription.

A bona fide possessor with a just title, acquires a
perfect right to immoveable propertyintenyears,
Domat, vol. 1, book 3, tit. T, sect. 4, 4 Febrero,
lib. 3, cap. 3, § 1,n0.105, Cooper’s Just. b. 2, tit. 6.
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A~ where the object claimed is a divisible one
it runs against each heir for his portion.  Pothier
vol. 4, page 647, no. 149, 4 Febrero cinco Juicios,
lib. 3, cap. 3, % 1, no. 95.

O’Connor’s wife was more than thirty five years
of age, when this action was commenced : being
therefore ten years a major, without asserting her
right, she and her husband are most clearly barred.

Tue wife of Le Berge had not passed the age
of majority ten years, when the appellee was
sued. But by the evidence introduced, it was
established that she was ten years married antece-
dent to the bringing of the suit, and that this
property was a part of her paraphernal effects : there
being no contract of marriage between her and
Le Berge, the husband. Prescription, which does
not run against a wife for her dotal effects during
coverture,does for her paraphernal. Vide 3 Febre-
ro, lib. 3, cap. 2, § 4, no. 243. .

Axp they are both equally prevented from
now claiming their portion in the deceased bro-
ther’s estate, Itis true their mother had the usufruct
in this property, during her life, if she had not
alienated it. But from the moment of the aliena.
tion the right of usufruct was destroyed, the heirs
had aright to demand the property, and not hav.
ing done so in time, they cannot now recover,
Febrero cinco Juicios, lib. 1, cap. 7, § 2, no. 44.

L Berce and wife’s claim fails from another
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}‘:;;t’;zb‘;‘rs}‘;ﬁ: reason. After the des.nth of Reed, t.he se.rcond husband,
\~~_ Le Berge entered into an arbitration with Jane
O‘Cownor  Reed, the mother of his wife, for the rights of-

& AL. . =
s, the latter in her father’s estate, the arbitrators
Baxre. *awarded him $ 147, and in the account, where
this balance is struck, a credit is given for the
amount received for the sale of the property now
claimed. Itis true, we cannot shew a submission
in legal form &c. to this award.

But we prove clearly his assent to it by shewing
that he received the balance ascertained to be com-
ing to him, by the persons appointed to arbitrate
the claim then setup.  And it is certainly unjust
to permit him after tacitly aquiescing in the sale,
by receiving his part of the price, now to turn
round and say that sale is invalid, and pray to
have it set aside.

Hi1s authority to make this compromise and
administer fully his wife’s paraphernal effects is
always presumed, when the wife does not make
opposition, 1 Febrero cinco Juicios, lib. 1, cap.
3, § 1, no. 43 and 44.

Busu~xxy’s right to the one third of the 4400
arpents is not disputed, the two other heirs cannot,
it is hoped, recover for the reasons above stated.

Bur it is said that the sale made to us is such,
that prescription cannot be pleaded on it and the
arguments by which this objection is supported
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are of sucha nature as would require us to have a West District.
ey . S eptember 1814,
title inevery way perfect. If we hada title of _~~y
that kind there would be no occasion to plead pres- O‘Cexxox
cription, and if the law only afforded protection in, e
that way, to those whose title was complete in ~ BA®*®
every shape, it is evident it would be entirely
uselessin its provisions : they would not be under
the necessity to resort to it. 'T'wo things are
necessary to enable a party in possession to plead- -
prescription, good faith and a just title.

Tux first is always presumed, and the contrary
has not been shewn in this case. Domat, vol. 1st
lio. 3, tit. 7, sect. 4.

THE just title consists, in buying froma per-
son whom you have reason to belicve hasa good
titte. Domat vol. 1, liv. 3, tit. 7, sect. 4, Pothier
(quarto edition )vol. 4, pages 587, 588, 614, 615,
nos. 28, 29, 98, 99.

ANp as to the form of the act, a sous seing
privé is a good title, when accompanied by pos-
session, Pothier vol. 4, page 615, no. 99.

AL these circumstances combine in this case
and justify the plea the appellee has put in.

" By the Court. A plantation of considerable
.value, which the appellee bought twenty-four
years ago, and of which he has been in possession
ever since, is the subject of the present conten-
tion.

Tae nature of the claim of the plaintiffs and
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appellants is as follows : that plantation was the

L~ common property of Evan Mills and Jane Elliot,
0’00“03 father and mother of the plaintiff, now appellant,

Vs

~

BaRgs.

Helen, when Evan Mills died. Evan Mills left
four children, one of whom died in her infancy.
After his decease, Jane, his widow, undertook (it
does not appears by what authority) to administer
the estate, and kept possession of the whole.
Snme time afterwards, she married William Reed,
who, with her consent, sold to the appellee the
plantation now in contest, Jane Reed died about
four years ago ; andin 1811, the appellants and
their coheirs brought the present suit, claiming as
their property the plantation left by their father,
and alienated without right by their mother and
her husband.  The judgment of the District
Court declares the alienation valid as to Jane Reed’s
moiety, allows to each of the appellants’ coheirs a
share in the other undivided moiety, and rejects
the claim of theappellants, as barred by prescription.,

‘Tue principal points made by the appellants
are :

1. Trar the sale is void altogether on two
grounds, one of which is that the instrument pur-
porting to be passed before the officer exercising
the functions of Notary Public, is not signed by
that officer; and the other, that the contract is not
made with the solemnities necessary to bind a
married woman,
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2. Tuart the undivided moxety of the planta-
tion, being the property of minors, could not be
alienated, even by their tutor, without the forma-
lities prescribed by law.

3. Tuar Jane Elliot, widow Mills, having lost
- the tutorship of her children by contracting a
second marriage, had noright whatsoever to'dispose
of their property in any manner.

On the part of the appellee, the principal ground
of defence is that the plaintiffs after they became
of age, suffcred the four years allowed by law to
clapse without claiming against the sale made by
their mother ; and that the appellants particularly
remained silent on that subject during more than
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ten years, in consequence of which their claim is

now barred by prescription.

~ Various other questions of minor importance
have been raised during the discussion of this
case, which we will have occasion to notice, as we
proceed in the investigation of the subject.

I. Tue first and most general allegation of the
appellants, to wit, that the sale made by their
mother is void in tofo, can be soon disposed of.
"The half of the plantation in contest belonged to
Jane Reed. Itdoes not appear that she brought
it in marriage asa dowry ; therefore it must be
considered as paraphernal property.  The aliena-

tion of such property by the husband, with the
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consent of the wife, was a lawful act. The ins-
trument of sale, should it be thought defective in
point of form as a public act, is certainly good as
a private one, and is binding upon the parties and
their heirs.

Bur if the sale in question is valid as to the
moiety of the wife, the case is far different with
respect to the other half of the plantation. An
effort has been made to show that shortly after the
death of Evan Mills, his widow acquired by
purchase some part of that other moiety ; for that
having given in payment 4400 acres of thatland
to a creditor of the estate, who had a mortgage .
upon the whole, she afterwards paid him in some
other manner, and he reconveyed to her the land
which he had thus received.  The pretended title,
derived under such a transaction, cannot be the
subject of a serious examination. The Court
will, therefore, consider one half of the plantation
bought by the apppellee as the property of the
heirs of Mills, and proceed to enquire into the
validity of its alienation.

A tutor has not the power of alienating the real
estate of his pupil, except in the cases provided for
by law, and then only with permission of the

judge. If; contrary to this provision, he alienates it,

the minor may, within four years after he has
come of age, obtain restitution of his property,
on proving that the alienation has been injurious
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to him  Partida 6, tit. 19, ib. 2.) But when he g‘e’;:;tmgﬁg‘f;
has suffered the four years to elapse without claim- \_~~y
ing any restitution, his silence 1s considered as an °‘§°§§°“
approbation of the act of his tutor, and the pur- vs.
chaser of his property is quieted in his possession. Barnz.
In this case, therefore, if the plantation had been
sold by the tutor of the heirs of Mills, there can
be no doubt that, having left the purchaser -of it
in peaceable possession during more than four
years, they could not now disturb him.
Bur the estate of these minors has been sold
not by their tutor, but by a mother who had no
longer any right to act as their tutrix. The law
declares in express terms that so soon as the
mother contracts another marriage, she loses the
tutorship of her children. It has made it the duty
of the judge immediately to appoint an other tu-
tor over them ; and for the preservation of their
property while it remains in the hands of the
mother, it has provided that the estate of her new
husband as well as hers shall be tacitly mortgaged.
Thus, although she keeps possession of the estate
of her children, and is bound to take eare of it
until it is surrendered into the hands of the new
tutor, yet from the moment she marries, she loses
the tutorship ipso facto, and has no longer any
right to act as tutrix.  Any alienation, therefore,
which she may afterwards make of the property:
of her children, is entitled to no more respect

* than it would be il made by a stranger ; and the
M3
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silence of the minors, which, in case of sales made
by their tutor, is considered as an approbatiom;
can receive no such interpretation in favor of sales
made by persons having no right whatsoever
over them.

THE only manner then in which the appellants
may have forfeited their claim to a part of .the
plantation in contest is by having suffered the
purchaser of it to remain in quiet possessipn a
length of time sufficient to acquire a title by pres-
cription.

Turs title is pleaded by the appellee; and'it
is not denied that the appellants have remained
silent on the subject of their claim during more
than ten years since Helen has come of age, and
that both she and the appellee during that time
lived in the same district.

Bur the appellants contend

1. Tuar this is a prescription for which a
just title and good faith are requisite, and that the
appellee shews neither ;

2. Trar the plantation in contest was an undi-
vided property between the appellant Helen, and
her younger sisters, and that the right by prescrip-
tion having not been acquired against them, her
own share has been thercby preserved.

THuE just title and good faith required by law
in the person claiming means no ‘more than that
he came to the possession of the thing by virtue of
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some licit contract, por alguna derecha razon, }VES‘fDi‘S“iCt-
.. . eptember 1814,

(as1t 1sexpressed inlaw 18th. zit. 29, part’a 23,) o~~~

such as a ‘sale, a donation, &ec. into which he 0‘20:':'_03

entered bona fide.  That the present appellee vs.

acquired his possession by these means cannot Baxas

be questioned.  He bought this land from Reed

and his wife as their property, and faithfully paid

the full priceof it.  He comes forward with both

a just title and good faith.

Bur, it is further objected that prescription
could not take effect against the appellant, Helen,
so long as it did not run against her minor coheirs
and joint owners of this undivided plantation.
Upon this point it appears to the Court that the
principle has been misunderstood by the appellants.
In order that the prescription which does not run
against minors may be also suspended in favor of
the co-interested who are of age; it 1s net enough
that the property, to which they have a right, be
undivided ; their claim must be indivisible.  “If

\

‘¢ the claim, “‘says Pothier,”” has for its object some-
“ thing divisible naturd aut saltem intellectii, as
“if it 1s a claim for a certain estate, the time of the
¢ prescription which does not run against the
“minors for their part of the claim, does not cease
“to run against those who are of age for their
% parts.”?

It is, therefore, the opinion of this Court that
the appellee has acquired a title by prescription te
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the fourth part of the half of the plantation in con-

A~ test, which was the share of the appellant Helen in
O‘Convor  that property as one of the heirs of Evan Mills.

& AL.
vs.
BARrre.

Bur it is further contended by the appellants
that of the four shares into which the estate of
Mills was to be divided, the usufruct of one fell
to Jane Reed by the death of one of her children ;
and that while she enjoyed that usufruct the ap.
pellants could not claim their share of that portion,
wherefore their right to that at least cannot have
been prescribed against. To this it is answered
by the appellee that Jane Reed, by alienating the
property of which she was only usufructuary,
forfeited her usufructyand that from thence the
appellants hadas good a right to claim that pro-
perty as their own part of the inheritance of their
father.

It is the opinion of the authors and particu-
larly of Febrero that the mother does not, as
other usufructuaries, forfeither usufruct by alienat-
ing the property which she is boundto keep and
preserve for her children, and that such alienation
is valid during her life time and can be revoked
only after her death. Admitting this ta be law,
the right of the appellants to claim against the
alienation of this portion did not begin until about
four years ago, and consequently is not barred by
prescription.
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/ Trus, although the judgment of the inferior }Z;;;?;{gﬂ
court appears to us, in every other respect, strict- (-~
ly conformable to law, it must be reversed as to OCoxxon
this particular point. w.

It is, therefore, adjudged and decreed that the BA***
judgment of the District Court, rejecting in toto
the claim of the appellants, be reversed ; and that
the appellants .do recover ,one third part of the
share of their deceased sister in the undivided |

moiety of the plantation in contest.
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VOORIUIES.
Ix this case the defendant, now the appellee,
Debior, on ) ] ]
a f. fa. may Sheriff’ of the Parish of St. Landry, received a

name the pro- . . . . .
serty 1o he Writ of fleri fucias to be executed agamst certain
cuken : but not . . . .
e uhere Persons therein named, at the suit of the plaintiff,
there 35 perso-now the appellant, On the delivery of the writ he
nal, property. Y1 o
Tho - Shariffwas directed by the attorney for the plainuff’ to.
take real, . . . s
where there is S€1z€ personal property in the first instance, if it
g;’ff;’jt‘,{c Pw-could be found.  If there existed none of that kind
citor camotin his bailiwick, belonging to the debtor, thento levy
disavowhis act . DTS T .

: ]m‘» q Idc";_:md on slaves. He was also particularly cautioned, not
the debt from . . .

i, to excente” the writ by seizing town lots at Ope-

lousas church, or waste lands ; and thatif he did;
he would be held responsible.  Notwithstanding
these  directions he did scize town lots. and waste

~ \
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jands; which were disposed of] at the third and
last exposure, on a year’s credit.  The appellant
refused to accept the bond taken by the appellee,
for the payment of this property ; and brought
suit against him for the amount expressed in the
writ, which had been delivered him for the execu-
tion. 'The persons against whom the writ issued,

40
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were admitted to own, within the Parish of St. '
Landry, personal property and slaves, sufficient .

by seizure to have satisfied the plaintiff’s writ.

TuEe District Court decided .in favour of the
appellee generally.

Baldwin and Porter, for the plaintif. ~ The
question to be decided, in this cause, is of vast
importance to this section of the state. The deci-
sion to be given will determine, whether or not
the collection of debts will not be abandoned here :
forit is evident if the defendant is allowed choice
of property, he can always furnish that description,
which will only sell at a year’s credit. At this sale,
he buys it in himself, or employs some person to
do it for him ; and gives bond and sccurity to pay
the money ina year. This period expired, suit
has to be brought on his obligation ; which takes
exactly the same course of the other, and termi.
nates by'a new bond being given. This cjrcle, in
which the plaintiff pursues his debtor, has no end -
and at the expiration of four or five vears, all he
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-has acquired by the pursuit, is the paying of costs }

-which the officers of justice take special case to

exact from him as he goes along. :

THrs consequence of our legislative provisions,
under the practice heretofore existing is not exag-
gerated ; and, in the operation of our execution
law, bad faith is protected, nay rewarded : con-
fidence destroyed, and the example daily present-
cd, of one man rioting in the enjoyment of ano-
ther’s property, without there existing any means
of compelling him to pay for it.

Ir this Court can afford any remedy for these
evils, it will do it. Allowing the choice of pro-
perty to be seized, will be some alleviation.

Two questions present themselves.

1. Has the appellee (the defendant below)
rendered himself liable to an action ?

2. Ir hehas, what is the extent of that liabi-
lity ? ‘

I. Tuxr Sheriff in this case seems to have re-
garded the writ of execution, as altogether intend-
ed by law for the defendant’s benefit ; and made
to enable him to elude the judgment of the court.
The legal idea however attached to it is, that itis
given to compel the person against whom it is-
sues to comply with the judgment rendered against
him. 2 Bae. Abr. (American Edition) 685.
Lord Coke says, Executio est fructus, finis et
effectus legis. Co. Litt. 289.



OF THE STATE OF LOUISIANA.

465

) H H he West. District,
Tae law proceeding on the idea, that the Vest District

execution afforded the plaintiff is for his benefit,
as well as to compel the defendant to do that,
which by its judgment it sayshe ought to have -
done, gives to the former his choice of writs.
2 Bac. Abr. rA.e.) 718, 2 Binney 218, 3 Juris-
prudence ( Encyclopédie Frangaise) 418-479, 7
ibid. 484, 463.  If it enables him then, to select
that species of writ, which he conceives best
calculated to force the defendant to do him justice ;
it is fair to presume, that in the same spirit, it
also allows him (“where a necessity exists to ac-
complish this purpose) the choice of property :
otherwise its provisions would be inconsistent,
and its ,means inadequate to the end it has in
view.

It is true, we can cite no positive authority to
this, but the reasoning on which the conclusion
is drawn, seems equal in force to that of any ex-
press declaration on the subject. In our way of
considering it, the law is made consistent through-
out, and harmoniousin its different provisions.
Adopting the other construction, it is jarring and
irregular ; it gives the plaintiff every latitude in
his means, until his object is nearly accomplish-
ed, and then defeats him ; by allowing the defen.
dant a selection, which 1is totally at war with the
idea, on which the privilege of choice is in the
first instance extended to the other.

We admit there are some Spanish authorities
N3

W oV )

MorcgAaN’s
Ap’r.

vs. .

WoORRIES,
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which say, the defendant shall have the choice :

but the reason is obvious. There, the property:

must be sold for cash; and the officer goes on,

tlll he makes it. The plaintiff being allowed the

sclection in that country, would be useless, nay:
oppressive ; as it must be a matter of indifference.
tp him, what property is seized, when his money ]
at all events must be immediately made : but
here under our execution law, requiring property.
to be sold at a yeac’s credit unless it brings two,
thirds of its appraised value, the first apd second,
exposure, a quite diflerent state of things pre-.
sents itself. Giving the defendant the right of
choosing the property to be sold, enables him. to
gvade the judgment of the court, and to be the
oppressor instead of the plaintiff.

Cessante. caysd cessqt effectys, is a maxim, of
universal law always received = here the cause not;
only ceases, but acts the other way. When the,
property must be sold for cash, to admit the plain.
tiff to select, would be permitting him to, op-,
press. To allow the defendant to choose, under
our laws, makes him the oppressor ; and produces
the very consequence, which induced the Spamsh
law to refuse it to the former.

. THERE are many provisions of the Spanish,
law, relating to executions, repealed by the na.,
ture of our government, and the silent operatio,n4
of our statutes, without any express declaration to.
that effect, suchas the exemption from arrest of
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. . T . A
various officers : among others, counsellors at "Sff*,;f,"?;ﬁ‘ﬁ"
0 »

Jaw ; and freedom from seizure of various arti- \_~~<_
cles. So here, we contend that the law, according M%‘;},ﬁv’i
the choice to the debtor, s repealed by an act of = e

the Legislature, directing property to be sold at Woousizih
twelve months credif ; because allowing him the

selection, enables him almost m every case to :

elude the judgment of the court, and defeat the
object at the execution entirely.

But should the court decide against us, as to
the choice of the real property, it is clear at least,
that the officer has rendered himself responsible,
by not seizing the personal effects of the defendants,
Our statutory _provisions are so plin in regard to
this, thata recourse to reasoning on the subject is
unnecessary.

Ix the act of the Legislative Council, it is
provided (page 236, sect. 14,/ that if the money
for which the execution issues, is not paid in
three days, the Sheriff shall cause the same to
be made out of the personal estate, except slaves ;
if sufficient personal estate exclusive of slaves can
be found therein. But if sufficient personal estate
cannot be found, that then he cause the same to
be made of the real estate and slaves.

By this the Sheriff is positively directed to
seize personal estate first ; and only in default
thereof to sell real estate or slaves. The words of
the writ must be strictly pursued, 6 Bac. 4br.
(A. e.) 168. Having disregarded both the law
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to an action : and this leads'to the second point ; '
namely, to what extent is he responsible ?

II. Tuis will easily be ascertained, by consi-
dering, in what character the Sheriff acts when
executing the process of the court, at the suit of
an individual. Although a public officer, he is
clearly the agent of the person who takes out the
writ. The latter can in somc instances iucrease,
and in many dimimsh, the responsibility of the
former, may stop him from acting, if he thinks it
his interest so to do, may appoint a bailiff himself,
and take all the consequences of his acts. 6 Bac.
Abr. (A. e.) 157, 4 Term Rep. 119. He may
delay by his commands the cxecution of the writ,
may consent to bail which the officer refuses,
Unless the Sheriff was considered the agent of the
plaintiff, the law would not permit this controul
to be exercised over him : nor would it give the
former, as it does, a right of action against the
Iatter for services rendered. 1 Comyns on contracts
6. 1 Esp. Nisi prius G. E. 26, Salkeld 332, 5
Term. Rep. 470, 1 Caines 192.

In this instance, the agent has acted in dlrect
opposition to the orders of the principal.  The
bond was taken without our consent, or as it is
proved, against our express direction. We have
a right then to disavow the act, and pursue him
who acted illegally, and in defiance to our orders,
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By his act, - he has taken the place of ‘the defen-
dunts, and we are entitled to obtain from him
every thing we could have had of them.,

WirHour citing a variety of authorities to this
point, itis sufficient to refer to the great case of
Le Guen vs. Gowverneur and Kemble, 1 Johnson's
cases 436 to 524. The doctrine was claborately
examined there, and the right of the principal to
pursue the agent, instead of those to whom the
sale was made, 1s fully rccognised ; and the true
measure of the damages adjudged to be, the
amount for which the property was sold.

Acarx, regarding him merely as a public
officer, the law gives an action against him for
illegal conduct : and the extent of his lability is
distinguished, by the'situation of the suit in which
he acts improperly. If the plaintift’s demand is
not ascertained by a judgment, the only remedy
against the officer is an action on the case ; n
which he recovers the damage he proves he has
sustained. Espinasse’s Rep. 475, 1 Day, 128, 1
Str. 650, 1 Johnson 215.

Bur, if judgment is already given, and the
plaintiff’s demand against the defendant liquidated,
the moment the officer act illegally he takes that
judgment on himself ; an action of debt can be
brought, and he is responsible for the whole
amount originally recovered from the defendant.
2 Institutes 382, 2 Black. Rep. 1048, 2 Strange
153-2 H. Bluck. 108, 2 Term Lep. 120
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Tuis case is one where final judgment has
been rendered ; it comes then within the principle
of the last mentioned authorities, and will doubtless
receive a similar judgment.

Sutton, for the defendant. The plaintiff’s coun-
sel has in vain invoked British and Frenth au-
thoritics, in order to ascertain the rights of a
creditor, who has obtained a fleri facias, as well
as the duties of the officer, who s to putthe writ
into execution. '

Tuese rights and these duties will be better
defined by a true interpretation and construc-
tion of the statutes of our own country, under
which the writ issues. Let us therefore inquire
whether these statutes justify the preténtions of the
plaintifi to the right of selecting that particular
property, on which the fieri faciasis to be exe-
cuted. Why should it be given tohim ? Cus
bono 2 Allhe has a rightto is that the money
be made.  If the law has scen fitto direct certain
proceedings, with regard to the sale of a certain
species of property, and these proceedings are a
little less speedy, in one case than in the other,
he must submit in this as in all other cases to the
will of the legislator. This will in no case vests

. any election or choice in the plaintiff. No good

reason can be shewn why he should have any.
THE case is quite different, with regard to the
debter. He cannot well spare his bed, his tools,
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his kitchen furniture, nor that portion of his house- Vgij:l;g";g‘z-
hold furniture, without which his family can have o~
but a comfortless existence.  The cow, that sup- Moroaws
plies necessary food, cannot be will' spared nor ze.
. .. o “q WoogrHIES,

certain provisions which cannot be laid in advanta-
geously in every season of that year. It would be
cruel, i the debtor has any other kind of property
to offer for sale, to compel him to. bring such
under the hammer. Humanity, therefore, claims
that if there be achoice, it should belong to the
debtorn  The Spanish law has several provisions
foe- this purpose.. Curia Philipica, Juicio Execu-
tio, wverbo Fxecution.
. AUXILIARY toit, is the act of the Legislative
Council.  As land is. sold with more difficulty
and a greater sacrifice than. personal property,
and as land is. here useless without slaves, it pro-
vides. in tenderness to the debtor, that the Sheriff
shall first take personal property. Can it be
said that the caution it uses is to be tortured into
3 denial to the debtor of the right hitherto secured
to him of naming the particular property he
can best spare,

Tue farmers in this state have. seldom any
other personal property, than the necessary
" houschold furniture, plantation tools and such
~ animals, as the: labours of husbandry require.
They- have often a considerable. property inland,
often more that they can cultivate. ~ This surplus
is. often the. property the: deprivation of which
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will occasion the less distress. The Spanishlaw,
the basis of our jurisprudence, securesin such a
case the choice of evils and we contend this boon
is not taken away by the act of the Legislative
Council.

WaEnN the Sherif comes to a debtor with an
execution, the Spanish law cited makes it his
duty to require that property may be designated
to him for sale. If the debtor complies, the
Sheriff neither takes or seizes any thing, but takes
surety for the forthcoming of it on the day of sale,
and its producing the money, flarza de saneami-
ento. If the debtor be obstinate, then and not
till then, is the Sheriff to seize or take the pro-
perty, and the sole object, of the part of the act of
the Legislative Council cited by the plaintiff, is
to point out the steps the Sheriffis to take. First
he must seize personal property, next slaves and
finally land.

Ix the case before the Court, the debtors, under
the Spanish law quoted, obeyed the Sheriff’s call,

- and in doing so had a right to avail themselves

of the benefit it holds out, to name what property
they best could spare. The Sheriff could not
seize any thing else the property pointed out bemg
sufhcient.

ApmrtrinG that the Sheriff erred in the cons-
truction of the law, what damages is he bound
topay ? The answer is, the damages which may
legally be recovered from him who withholds
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the money of another: the damages which the
Sherif would be bound to pay, had he made the
money and applied it to his own use.  ‘“However
“ great,” says Pothier, “may be the damages, which
¢ the creditor sustains from the delay of payment
“of the sum due, whether it proceeds from the
“ negligence; fraud or obstinacy of the debtor, he
¢ can have no other compensation than the interest.”
1 Traité des Obligations, 104 no. 150. This
the Sheriff has secured to him.

It is contended by the plaintiff’s counsel that
as the law “enables him to select that species of
* writ, which he conceives best ealculated to force
‘ the defendant to do him justice, it is fair to
“ presume that, in the same spirit, it also allows
‘ him, where the necessity exists to accomplish
* his purpose, the choice of property.” Let this
reasoning be admitted to be perfectly correct and
the consequence will be that, in Great Britain
and such of these states, where the phintiff may
choose his writ, take out a c2’ sa’ or fi. fz. at his
pleasure, the choice of precept carries with it
the choice of property to be taken. Having
conceded this, the learned counsel will not dispute
that where there is no choice of writ, there ought
to be no choice of property, Now, in Louisiana
this choice does not exist : tht plaintiff mustin
every case take out afi. f&. and when the Sheriff re-
turns nulla bona, then, and not till then, can the

ra’ sa’ legally issue.
03
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cause he has neglected to arrest, as he might if he
had pleased, all proceedings on the execution before
the sale. Curia Philipica 93, title Execution, no. 4.

By the Coyrt. In this case, the plaintiff and
appellant having obtained a judgment against seve-
ral persons, as stated in his petition, caused exe-
cation to issue in the usual form prescribed by

law. The writ was put into the hands of the

‘defendant and appellee, who is Sheriff of the
Purish of St. Landry and who, in addition to what
is required of him in the process, wus particularly
instructed by the counsel of the plaintiff, to levy
on the personal estates of the defendants and
particularly not to take under the execution waste
and uncuitivated lands. '

IT is admitted by the statement of facts that
the defendant had sufficient personal property to
satis{y the execution at the time it came inté the
hands of the Sheriff, but that contrary to what was

14

required of him, by the express words of the writ, -

and in violation of the instruction of the plaintifi’s
counsel, he did seize waste land, with the excep-
tion of three town lots, sold at a year’s credit.

Tue present action is brought against the
Sheriff to recover the whole amount of the judg-
ment obtained by the appellant against the defen.
dants in the original suit, on which the execution
issued and was acted on as above stated.
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I~ the investigation of this cause, three princi-
pal questions occur.

1. WaEen adefendant in execution possesses a
sufficient quantity of personal property to satisfy
the judgment against him, is the Sheriff bound in-
dispensably to scize such property, or may the
defendant wave his privilege, if it may be so
called, of having his personal estate sold and
offer real property to be executed ?

2. In default of personal property, is #t left to
the choice of the defendant to point out what part
of his real estate shall be seized, or can the plain-
tiff direct the manner of proceeding on the exe-
cution ? ’

3. Ir the Sheriff, asin the present case, neglects
to pursue his duty by levying on the personal
-estate, as commanded by the writ, but seizes real
property and proceeds oa such seizure as requir-
ed by law, to the final disposition of it on said writ
without opposition, can he he made answerable in
an action for the whole amount of the execution ?

I. As tothe first point, there can be no doubt
of the Sheriff being bound to seize the personal
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estate of the debtor. This is expressly required

by law and is positively commanded by the writ.
‘In opposition to this it is contended, that the rea-
son of the law 1s founded on a respcct to the
situation of debtors and that its intention is to
+ prevent an oppressive use of executions on defen-

~
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dants, or in other words that it is a rule made for
their benefit and that-on general principles of law,
every one mayv wave privileges and dispense with
regulations, intended solely for his advantage.
This perhaps is true, but the exercise of such
r'igh‘ts canonly be tolerated by courts of justice,
when in their operation, they do no injury to
other persons ; and, under the existing circums-
tances of our laws, itis clear that the plaintif may
be injured by a delay in the recovery of his debt, if”
the Sheriff should be bound to execute real estate,
instead of personal, at the request of the defendant.
The former species of property particularly land
may and generally is sold on a year’s credit in addi-
tion to the great delay necessarily created by law,
in requiring rcal property to be advertised for a
much longer time than personal. '

THE rules of the Spanish law are conformable
to the provisions of the act of the legislative’
council in requiring personal property to be first
seized in execution, and real estate only to be
executed in dcfault of these, and in those laws we
find it expressly stated, that altho’ the defendant
has the privilege of shewing the property, he can-
not, having personal estate, point out real, for
execution. Curia Philipica 11 P. Juitio executivo,
title Execution, no. 3.

II. TuE second question arising 1n this case
seems to be settled by the same authority. In no. 1,
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the author treating of the same subject, lays it West District.
down as a rule of law, gencrally understood that (o~
the. debtor has to name the goods to be executed, MO:::N s
and that, if he will not point out his property for " os.
execution it was considered by some authors thag ¥ 00*® 1=
he should be arrested and compelled to do it, but

the practice appears to be that the debtor should

be required ‘to name the property, and on his

refusal so to do, or should he name an insufficient

quantity, the creditor may point it out or the

Sheriff seize at discretion. This manner of pro-

ceeding has nothing unreasonable in it and can do

no injury to the creditor or plaintiff in execution,

where the property is sold for ready money : for .
certainly to him, it is a matter of no consequence
on the sale of what property he obtains payment
of his debt, provided if is effccted in a reasonable
time. But it is said, and with truth, that under
the existing laws of the state, and in the present
situation of the country, the inhabitants holding
vast quantitics of waste and uncultivated land :
which will not scll for ready money, to permit
the defendant in execution to point out the pro-
perty to be levied on amounts almost to a prohi-
bition on the part of the plintiff of ever being
able to recover his debt: as this species of property
will always be named by the dchtor and by the sale
of it the Sheriff will never be able to raise money.
"This certainly is a great evil, which hasits origin in
the act of our legislature requiring the sale of red.l
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estate at a year’s credit, in cases where it will not
produce two thirds of its appraised value. It is
however an evil, which in our opinion can only
be remedied by legislative interference. There
is nothing found in the laws, made by our legis.
lature, which does repeal or destroy the operation
of the former laws of the country on this subject.
Unless we consider as such the inconveniences

~ arising from the new and additional regulations,

which would be to carry the doctrine of abroga-
tion to length never heretofore heard of, and in
violation of all legal constructions. On this head,
it is therefore the opinion of this Court that the
manner of proceeding on executions where it is not
otherwise provided for by laws since enacted,
must be according to the provisions of the former
laws of the country, by whichit seems that the
defendant has the right or is bound to name the pro-
perty to be executed, whether personal or real.

IIL. Trr Sheriffis not answerable in the pre-
sent suit for the whole amount of the judgment
obtainad against the defendant in the original action.

~Irisa maxim of law that there can exist no
wrong without a remedy : yet redress in damages
ought in all cases to be proportioned to the injury

" sustained, unless in cases where they are given as

an example to deter from similar conduct in
future, which is really punishing fnen for their bad
intentions. '
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Tue Sheriff, in the case before the Court, has
failed 1 the proper discharge of his duty by
levying on real estate, while thedefendant possess-
ed sufficicnt personal property to satisfy the exe-
cution : and altho’ there are circumstances which
have a tendency to shew that his conduct has not
proceeded from the best motives on his part, yet
he may have conceived that the defendants in exe-
cution had a right to wave the-laws requiring the
scizure of personal estate, if to be had, and offer in
its place real property ; and can now only be made
answerable in damages, to the plaintiff in execution
for the injury which he has actually suffered.
Nothing has been shewn to the Court by which
the amount of damages may be fairly ascertained.
It cannot be the sum recovered by the appellant
against the defetidant in his former suit ; because
he has had the full benefit of his execution by a
levy on lands, which he has suffcred to proceed,
without any kind of opposition, to a sale and trans-
fer as required by law. 'This we say he has per-
mitted ; because according to the Spanish laws
on the subject he might have caused the execu-
tion, when he discovered the Sheriff proceeded irre-
gularly and contrary to law, to be annulled and
quashed on application to the District Court, and
on anew execution the Sheriff would have been
compelled to proceed legally.  Curia Philipica,
03, title Execution, no. 4. And altho’ by this
law it dees appear that the execution is null and
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_to proceed on it, until third persons may have
becomne nuterested by sales under it, the party
would now be too'late, to proceed in any way to
have it annulled.  Under the circuinstances of
"this ¢ase the only injury which the appcliant suffers
by the conduct of the Sheriff 1sa greater delay in
rccovering the money on his execution and per-
haps judgment might regularly be given in his
favour for the interest of the money during the
period of delay ; but this would be aliowing him
10 recover twice on the same cuuse of action, as
this interest wiil be obtalned, or cught to be, at
the expiration of the year, the term of credit on
which the property has been sold. Thus were
we to given judgment for the whote amount of the
judgment on which the execution issued, it would
be according to the appellant 2 double remedy by
enabling him to recover by means of the mortgage
and security procurcd on the execution and also
the saine amcunt in damages against the Sheriff ;
this certainly cannot be just or legal. ,The appel-
lant having neglected to arrest theillegal proceeding
of the Sheriff on the execution and have it an.
nulled and not having shewn any particular da-
mage, occasioned by his conduct,

It is ordered and adjudged that the judgment
-of the District Court be afiirmed with costs.
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, . , , West. District.
CL.OUTILR vs, LECOMTE, e et
A~
By the Court. In the year 1810, Joseph crourier
D‘upré‘, .the step son of the plaintiff, now the ap- [ >
pellee, died possessed of an estate, part of which
he bequeathed to his brother of the half blood ;, R;*;,g},‘" e
John B. Sévére Cloutier,son of the appellee, 3:me thing is

) demanded by
part to a mulatto woman unamed Adelaide, and the same par-

the remainder to his natural children. 5;;2?:}}’ and for

Jonn B. Severe Crourier, by his father ¢ seme caue.
and curator ad litem, the present appellee, claimed H ﬁ
against the will of his brother, and obtained in
the Purish Court of Nachitoches a decree declar-
ing null all the legacies, except that made to Mim-
self, and recognising him as the heir at law of
his deceased brother. In the article concerning
the legacy made to himself it was expressed that
if he should die without issue, it would revert to
the testator’s nearest relation on his mother’s side.
The executor of that will was Ambroise Lecomte
- the present appellant.

Jou~n B. Severe Croutier having since
died without posterity, his father, the present ap-
pellee, inherited all his estate, and brought this
suit against the appellant, as executor.of Joseph
Dupré, demanding- from him ‘all the property”
which his son had inherited from said Dupré his
brother, and which he alledged the appellant un-
duly-detained from him. To this demand the

defendant answers that he is ready to account te
P3 ‘
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the plaintiff for all sums of money or other property
which is legally entitled to receive out of the
succession of Joseph Dupré; but that he, the
appellant, and Marie Lecomte Porter have a right,
as the nearest of kin of the deceased Dupré, by
his mother’s side, to'retain that portion of Dupré’s
estate, which, in case of the death of the son of the
plaintiff'without issue, was to revert to them.

TaEe matter in issue betwcen the parties is
thercfore only this : is the defendant entitled to
that portion of Dupré’s estate ?

Tue plaintiff contends that this clause of Du-
pré’s will is a substitution, and therefore void,
according to the provisions of our Civil Code by
which substitutions generally are abolished.

Thue defendant alledges, 1. that thisis a matter
already settled in the Parish Court of Nachito-
ches, in the suit of John B. Sévére Cloutier, son
of the appellee, against the present plaintiff, execu-
tor of the will of Joseph Dupré, where, it was
adjudged by that court that the testament of Joseph
Dupré was valid in every respect, except as to the
legacies made to Adelaide and her children ;

2. Tuart the clause of that testament, which
provides that, in case of J. B. 8. Cloutier’s death
without issue, the property bequeathed him shall
revert to his nearest of kin on his mother’s side,
is not a substitution, and therefore not void in law.
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I. To this case, very simple in its origin, very
clear in its facts, the judgment rendered by the
Purish Court of Nachitoches in the first suit has

. . ’
given a most singular aspect. It seems to present

the extraordinary spectacle of an heir at law and a
legatee united in the same person, being as heir
entitled to the whole estate of his predecessor, and

" as legatee to a portion of that same whole.  That
judgment, it is said, has settled the present con-
testation, because it recognises the validity of
Dupré’s will in every respect, except the legacies
made to Adelaide and her children, and therefore
sanctions the clause by which Dupré provided that
the legacy by him left to his brother should, in
case of his death without issue, revert to his near-
est maternal relation.

WirtHouT examining what is the real substance
of that judgment, and in what light the general
tenor of it ought to be viewed, let us see if it can
be considered as res judicata in the present case.

“TuE authority of the thing judged,” savs

483

West. District.
Ocrober 1814.

(W oV )

CrovTiER

8.
Lrconre,

our Civil Code 314, art. 252, “takes place only

“with regard to what has formed the object of
“ the judgment. The thing demanded must be
‘“the same ; the demand must be founded on’
“the same cause, between the same parties, and
* formed by them or against them in the same
¢ quality.”

Ir we attempt to apply this rule to the present
case, what do we see? Is the thing demanded
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the same ? 'The general demand in both suits is
the possession of the estate of Joseph Dupré : in
that indeed they secem to be alike ; but in the
first, the legacies made to Adelaide and to the na-
tural chiidren of the testator were the thing de-
manded, for John B. S. Cloutier, could not de-
mand that which no body denied to him, to wit,
the legacy made to himself : while in the second,
the sum of money first bequeathed to J. B. S. Clou-
tier, and in reversion to the defendant, is the object
of contestation. Again, is the demand between
the same parties and formed by them or against
them in the same quality 2 The parties to the
first suit were John B. S. Cloutier heir of Joseph
Dupré, and Ambroise Lecomte, executor of
Dupré’s will, acting as such in defence of the
rights of Adelide and of the natural children of
the testator. In this case, although the general
principle be that heirs are to be considered as the
same parties with their predecessors, it is not very
clear that Alexis Cloutier, claiming a right which
did notaccrue until afier the death of his son, is
a party acting in the same quality ; but laying
that aside, the defendant Lecomte surely is not a
party to the present suit in the same capacity in
which he was a party to the first ; for here he
appears both as cxecutor and as legatee uuder
the will of Dupré, pretending to keep possession
of the legacy made reversible to him. Finally,
what formed the object of the judgment of the .

\
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Parish Court of Nachitoches 2 Was it any thing
else than the legacies to*Adeluide and to the na-
tural children of the testator 2 Was there and
could there be any thing else at issue between
those parties ?  The legacy made to John B.S.
Cloutier conld not bea subj:ct of contest between
him and the execntor of the will : he was to
receive that part at all events as his absolute pro-
perty. He had no interest, and, therefore, no right
to put inissue the effect which the ciause inserted
in that article of the will was to have after his death ;
and the record, particularly the answer of the
present appellant and the judgment of the Purish
Court shew that none of the parties cver had the
most remote idea of agitating that question.  "The
object of that judgment, therefore, was not the
matter now in dispute between the present parties ;
and that judgment, farfrom having here the au-
thority of the thing judgzed, must be considered
as having left untouched the very subject of the
present contention.

II. Asto the sccond question raised-in this
case, to wit, whether the clause of Dupré’s will
providing that if his brother dies without issue the
legacy left to him shall go to the testator’s ncarest
rclation on the side of his mother, be asubstitution,
it is unnecessary to say any thing.  That it is

a substitution appears upon the face of it ; reason-.

ing upon this would be worse than nugatory.
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West District. It is the opinion of this Court that ‘Alexis
\r~~v Cloutier is entitled to the whole estate left by
Crovrrzr Joseph Dupré; and it is accordingly adjudged
Lrcowre. and decreed that the judgment of the District

Court be affirmed : and in addition to it, it is
farther adjudged and decreed that the appellant do
give to the appellee a true and faithful account of
his administration of the said estate, and deliver
him all sums of money or other property beldng-

ing to the same.

—— ¢ o

A GRAFTON vs, FLETCHER.

Paroleviden- By the Court. Daniel Grafton, the appellee,

nd cugor be brought this suit, in the Court of the seventh Dis-
:ﬁze‘iv‘eﬁeethbi trict, for a sum by him claimed as the price of
i possession., tract of land, which he averred, to have sold to
the defendant the present appellant.  No written
act of the alledged sale was exhibited, but the
pluntiff offcred testimonial proof of that contract
and of the possession which the appellant had un-
der it. To the introduction of such evidence the
appellant objected, and his objection being over-
ruled he excepted to the opinion of the judge.
- Upon this bill of exceptions the case is brought
before this Court.

It isalledged by the appellee
1. TuarT the bill of exceptions was ndt ten. .
dered in due time, and is therefore entitled to no

attention :
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2. Trat supposing the bill of exceptions to We

487

st. District.
c2ober 1814,

be reguldrly entered, yet the admission of oral _~wy
evidence in this instance was right, because the GMFTO‘
contract was in part performed ; and that such a Fezones.

contract, after it has been partly carried into effect,
is no longer within the purview of the law which
declares null the verbal sale of an immoveable.

Tue fact from which we are to deduce that
the bill of exceptions was not tendered in open
court at the trial, is that the instrument purporting
to be a bill of exceptions contains matter which
at that time could not be known, to wit, that an
appeal had been claimed, and that a transcript of
the depositions was, together with the bill of excep-
tions, sent to the Supreme Court. But, although
this instrument evidently must have been written

‘'since the trial, it does by no means follow that a

bill of exceptions was not tendered then.

THE judge may have put it afterwards in the
form which it now bears ; at least we are bound
to presume so from the expressions which he
uses, to wit, that “‘the counsel did then and there
‘“ (speaking of the trial) except to the opinion of
¢the court, and requested the court to sign and
“ seal this his bill of exceptions.” This positive
declaration of the judge is not to be counterbalanc-
ed by mere hints and presumptions : nothing but
contrary proof could shake it.
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Bur the appellee contends that admitting the
bill of exceptions to have been tendered in time,
yet, it will not avail the appellant, ‘because the oral
cvidence objected to was rightfully received in
this case. '
 Tue general rule is that no verbal sale of nn-
moveubles or slaves shall be valid, and that no testi-
mosial proof of such sales shall be heard. But,
says the appellee, where there has been part per-
formance of the contract, this law ought not-to
apply : it was not intended for such cases. Weak
indeed would be the power of the laws, if their
commuands could be disobeyed under such pre-
tences.  If the sale of an immoveable cannot be
proved by witnesses, ncither can the performance ;
until the existence of the contract 1s ascertained.
In this cuse, proving mere possession would have
amounted to nothing ; proving possession under
the sale was the object.  But if there was no proof
of the sale, how could the witnesses preve pos-
session under it 2

W, therefore, think that the District Judge

cerred m admitting such evidence, and we do ac-

cordingly adjudge and decree that the judgment of
the District Court be reversed, and that the cause
be remanded fora new trial to the said court, with
instructions to the Judge not to admit oral evidence
of the contract of sale which is the subject of this
suit.
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PAILLETTE & AL, vs. CARR. West. Distrie€.

October 1814,

Brzluwm, for the plaintiffs. This cause has B

PAILLETTE
been brought up upon a bill of exceptions which & aw.

. Qs.
states | Cangs

1. Tuar the plaintiffis and appellees cannot

maintain an action. against the appellant, they being g pone majority
only a majority of the board of administrators of trators of a

public  school

the public school, while a suit could only bemay sue, in
their own na-

brought by all of them jointly. mes.

L . Altho’ .
2. Tuar the obligation on which the defendant (hitho the de-
the words “Pa-

is sued, being signed by him as Parish Judge, het® Judger
is not liable as an individual. to hisname, in
51gn1ng a note
he is perso-

I. Tur prominent and material fcatures of nally suable.
this case appear from the record to be these. The
administrators of the public school, being authoris-
ed to draw from the treasury the sum of two
thousand dollars, gave a draft to the appellant for
that sum, to facilitate him in the payment of a sum
which he owed to the treasury, for the arrearages
of taxes that he had failed to transmit. Upon
the receipt of this draft, he gave his note payable
to the administrators of the public school, and
signed it as Parish Judge. Suit was brought
by the appellees in their names, stating themselves
to be administrators. During the progress af -
the trial the excéptions were taken, but not being
considered good by the Distriet Court, judgment
was rendered for the sum, after deducting some

payment which had been made.
Q3
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I suarr confine myself to the i)oints bi‘ought

A Info view by the exceptions.  As to thefirst then,
PM;L!TTE is it well taken 2 I contend that it is not. To
AlL.

vs.
€CARrR.

understand the question, or the correctness of

the decision, 1t is necessary to'callinto review the

different statutes authorising and establishing pub-
lic seminaries.  The first was passed in the 1st.

- session of the Legislative Council, chap. 30. This

establishes the University, gives it the name of
the “University of Orleans” incorporates it by
that name and appoints the regents. The chap. 8 of
the acts of the 2d session of the Legislative Council
is a supplement to the above-act, empowering the
regents to fill vacancies. The 18th chap. of the

~ acts of the 2d sess. of the 3d Legislature enlarges

the power of the regents and directs them to
appoint three administrators to each of the schools
established in each county in the then territory. By
the said act, it is made the duty of said adminis-
trators to superintend the schools under their
direction and controul, to draw for the sum appro-
priated to purchase lots and buildings, &ec. and
authorises them to make such by-laws and ordi-
nances as they may think fit for the government
and discipline of their respective schools. This
act enlarges and extends the first act of incorpo-
ration to the schools in the different counties and
constitutes them an integral part of the first body
corporate, vested with all the privileges, capacities
and powers over the subjects committed to their
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administration, in as full and perfect a manner as
was given to the original institution, and con-
sequently they can proceed in the discharge of-
their funetions, in the same manner as the first
body corporate can do.

WHaat then are powers of a body corporate
with respect to the commencing and condutting
suits at law ?  As it cannot appear in the persons
of its members, it must appear by attorney, who
can be appointed, by the laws of England and by
the Civil Law, by a majority of its members, 1
Black. Com. 478, Domat, book 2, tit.3, § 1. The
appellees then, béing a majority, had a right to
appoint an -attorney to institute and conduct the
suit. 'The appellant cannot protect himself un-
der the plea that he is one of the members. If
he could, one member might controul the cor-
poration and frustrate the object for which it was
created, by obtaining and withholding the funds by
means of which alone it is enabled to act, or by
fraud or violence impede and stop its proceedings.
For which conduct, by this privilege of exemp-
tion from suits contended for, he could protect
himself with impunity from judicial punishment
and from judicial process. Which ever members
first seized the funds might hold them until his
conscience prompted him to a surrender. But
such conduct would be as contrary to law as to
common reason and common honesty. A majority
has a right to appoint an attorney and to direct

491

West. Districta .
October 1814.
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suit to *be brought even agiinst one of its mem.
bers. o

Is this suit then well brought in the name of
the appellees?  They are stiled administrators
of the school &ec. Ttis the practice in the different
states and in England to sue by the name of the
corporation and the enumeration of the indivi-
dual members would at best be inconvenient
surplusage, . But the 26th chap. of the acts of the
1st session of the Liegislative Council requires that
petitions should state the names of the parties,
their places of residence, &e. Tt is true that the
appellees might have been well designated by
calling them the administrators of the school.
But then an important circumstance would have
been omitted, to wit, their residence. Nowa
corporation can have no residence because it -
is an artificial, invisible, intangible body and if
the names of the appellees had not been stated
with the place of their residence, they would un-
der this requisite of the statute have failedin  their
suit, as an objection would well have kid to the
sufficiency of the petition,

IL Txe second objection will not require much
discussion.  The appellation of Parish Judge did
not enter into-the essence of the contract. It was
an addition made to his name, notbecause e con-
tracted in his official capacity and by virtue of
s office, for it was a private individual transac-
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tion ; but it may be presumed from a lnt'e vanity
to have it spread upon the record that Lic bore that
title.

TuEe judgment béing correctly rendered for
the sum due, another question presents itsclf’ for
the consideration of this Court.  The statute
authorises this Court to assess damuges to the
appelleces when an appeal is taken for the purpose
of delay. No ca-e has vet come under the cogni-
zance of the Court that gives the appellees juster
pretentions to expect a compensation for the
delay occasioned by the appeal, beyond the legal
interest. The whole of the appeliant’s conduct
justifics a belief that he obtained the money from
the appellees with a view, if not of appropriating
it exclusively to himself, at least of retaining it
until it should be forced from him by the last
judicial process, and, when received, it ought in
justice to be accompanicd with ten per cent
damages.

Wallis, for the defendant.  The exceptions in
this case are well taken.  The administrators
are to act jointly in every thing which concerns
their administration :  no one of them can act
by himself. Itis the body corperate that acts ; ;
not the individuals.  The body corporate is
considered in law as one being, as one existence
anseparable in its nature and incapable of division.

498 .

West. Distriet,

Uctober 1114,
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ParuLerre
& AL.
: V3.
Caunr. '
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West District. [t must act entire or notat all.  As wgll might an

Ocivber 1814.

w~~_  Individual act against himself, as -a_corporation
PamnLeTie against any of its members. . The limbs are not

& aL.
8.
CAKR.

L3

more closcly attached to the natural body than the
mdividual members are united to the body
corporate. They enter info and form its essence.
How then can they be separatefl ?

TuE authority cited do not militate against the
principle contended for. They say that the act
of the majority is the act of the whole. This is
not disputed. But is it, to be considered when
acting against each other 2 If such was the case
the authority who legislated upon the subject
would have thrown cut some hint from which it
could have clearly been understood that such was
the truth. Nothing however in their expressions
will justity such a conclusion. Hence it is infer-
ed that such is not the law. Ifit was, the most
inconvenient consequences would result from
its operation. If the minority became of-
fonsive to the majority, the latter would unite in
a suit against them and with the assistance of the
corporate funds carry on their legal prosecution
without any expence to the individuals composing
that majority. * Or, if this did not answer their
purpose they could proceed a little further and
pass an act of expulsion. The majority of the
members of this school may act, Dut it must be
u:derstoed to be, 1n cases coming within their ad-
mhistration, not to sue or expel an offending
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member. If either of them violates his duty so West, District

far as-to lay himself liable to a suit, he ought to
beexpelled by a competent authority before the
suit can be commenced.

Tue other exception is equally strong in favor
of the appellant. . The nature of the obligation is
to be observed in bringing suit. No man is
bound beyond or differently from his contract. If
the obligation is contracted as tutor or curator,

“the obligor is only bound in that capacity.  If as
an attorney in fact, he can only be personally liable
by deviating from his authority, or filing to

Octodor 1614,
(Ve 5
ParLLeT18
AL.
T4
Cann.

fulfit his undertaking. Here the appellant con- -

tracted as Puarish Judge. It was accepted with
that qualification and it can only be enforced with
that addition.

Ir the Court should be of opinion that the
judgment below is correct, damages however
ought not to be decreed, as the appellant had cer-
tainly good reason to believe that it is erroneous

and the appeal was not taken for delay, but to
correct the error.

By the Court. In. all bodies corporate the
majority must rule, and there is no doubt that two
of the three administrators of this school had a
right to sue in the name of the board. T'he only
difhiculty, if such it can be called, is that instead
of bringing their action in the corporate . name of
the board of administrators, they have added their

»
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own individual names.  But, this ‘defect in the
appeilation of the suitors is a mere surplusage,
and as such must be disregarded.

Tue other objection of the defendant is still
more unimportant.  He thought fit to sign the
note now in suit as Parish Judge ; but whether
he was Parish Judge or not, at the time he received
the mouey, is a matter of no consequence.  'This
was moaey lent him to answer his purposes :
money which he applied to the discharge of his
obhigations, and which he promised to_return.
Waat hias his ofiicial capacity to do with such a
transaction ?

Various other difficulties, not worthy of
notice, have been raised by the appellant, which,
together with those above adverted to, have led

“this Court to suspect that the object of the appel-

lant, ever since the beginning of this suit, has
been delay.

In a case of this nature, where the deposit of
pubiic funds, destined for the most useful of
purposes, has been unwarrantably detained ;
where the obligation to return them a¢ sight has
been eluded during such a length of time, it s
just that we should aliow to the plaintiffs not only
the interest of the money, since the judicial de-
mand, but also the full amount of the damages
which tbe liw permits to give.
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It s, thefefore, adjudged and decreed that the West District.
. . A X October 1814,
Judginent of the District Court be confirmed, _~~u
and that in addition to the twelve hundred and Paitiersz
.y . L.
fiity dollars thercin awarded to the appellees, they s,
do recover five per cent. interest from the day of 4™
the judicial demand, and ten per cent. damages,

with costs.

et e

'

MARTINEAU & AL, vs., CARR & AL,

Murray, for the plaintiffs. This case is a simple The answer
of a partner to

one and requires but little argument on the interrogatories
2. suffices, if not

part of the appellecs, who were the plamt)ﬂ's below. excepted to.

From an examination of the record no error can

be discovered and it is believed none exists. The

seventh section of the 26th ¢liap. of the acts of

the Legislative Council is conclusive in this

-respect.

Baldwin, for the defendants. The only ques- -
tion for decision in this caseis, whether the Dis-
trict Court did right in considering the separate
answer of one of two partners as sufiicient, to an
interrogatory put to them both.

It must be decided by the construction put
upon the expressions contamed in the act of the
first session of the Legislative Council, chap. 26,

§ 7. It is there required that the defendant should
distinctly answer &c. It does not speak in the

plural. How are partners then to be considered
R3
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in thetr partnership transactions, or when they
appear in Court as plaintiffs or defendants 2 Are
they to be considered as one or several individuals 2
Are they to appear in the name of the firm, or
in their real names ? It is true that one partner
can bind all the others by his contract, but in a
partnership debt or contract. all the partners must
sue or be sucd : otherwise the suit cannot be
maintained. 1 Comyns on Cont. 326. A partnership
differs in this respect, from a body corporate. The
latter 1s composed of nutural persons, but in their
corporate capacity their individuality is lost. It
appears in contracts and in Courts by its corporate
name, and is recognized by its attorney and by
its seal. The former has no such attribute/s‘;
the members retain their individual character and
are known by their real names, they must all
appear as plaintiffs or defendants in petitions and.
answers.  Interrogatories put by them must be
in the name of all and when referred to them must
be answered by all. It may often happen that
any question proposed to the members of a firm
will be answered differently by the different per-
sons, according to their knowledge of the facts.
One may be acquainted with circumstances and
disclose what was desired to be known, of which
the others may be totally ignorant. A ,person
sued Dy a firm has a right toa full discovery of
all the knowledge of all the members.  Otherwise
it would be n vain to interrogate, as the one
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wouid answer whose information upon the subject ‘ges'-m“ﬁc’f-
ctober 1814.

was the most limited. As all the members then o~y

are obliged to answer to a petition filed against Mazr1NzAY

them all, a fortiori they are obliged to answer to a e,

question put to them all. Camn b AL
It is, however, said that the 10th section of the

same act provides for the excepting to insuflicient

answers and that the answer of one partner is

good unless excepted to. To this it may be

replied, that it must be an answer v ithin the spirit

and meaning of the provision before an exception

can be required. For example, the answer must

be upon a oath, in due form, taken before some

officer authorised to administer oaths or it is no

answer ; it must be an answer to sonie fact or

matter contained in the interrogatory, or it is no

answer ; and it must be the answer of him who

is interrogated on it or 1s no answer, and conse-

quently necd not and indeed cannot be excepted

to. [Itis impossible to except to an answer that

does not exist.  As all the partners therefore are

boundto appear and answer, if but one alone ap-

pears he cannot be received and the party interro-

gating will not be driven to exceptions. His

proper remedy is to take the facts for confessed

and pray for judgment. Here is nothing to

except to, for there is no answer. It isnot “/n-

sufficient,” for it does not exist.  The questions

were put to Martineau and Landreau and they are

answered by the former only.
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THis part of the statute is deemed to apply
only where the answer is made with the requisite
solemnity by the person or persons interrogated
and having' some application to the questions
proposed, but is evasive or not distinct; and
shewing, or giving reason to believe or exciting
asuspicion that the whole truthis not disclosed.

WHeEncE it is contended that the District
Court erred in receiving the answer of one of the
parties, _and this Court ought to remand the
cause with instructions to reject the answer, to
take the interrogatory for confessed and give
judgment accordingly.

"~ BuTt admitiing that the answer is in the form
required by the statute, vet itis only good as to
the person whose answer itis. It canuot be good
for another. It cannot protect Landrcau. An
attorney may appear for all the defendants named
in the petition : though when interrogated they
must answer in their proper persons. An attorney
cannot swear for them, nor can taey swear for
cach other. Each witness testifies according
to his own knowledge, not from the knowledge of
others.  If two or more persons join in an obliga-
tion and are sued and interrogated, they must all
answer and the answer of one will not avail the
others. If there are several endorsers of a bill of
exchange who are sued and interrogated ; the
answer of one will not serve the others. If two
or morc sign a negotiable note and arc . sued and
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interrogated ; the answer of one will not aid the West District.

. E October 1814.
others. In all these cases then as they are all \ o~y
required and bound to answer, those who do not Marrrxeas

. . . . . & AL.
are in default and the interrogatories will be taken oy

for confessed and judgment entered against them Care & 1.
who thus refuse. These cases are similar to the

one before the Court.  This is a mercantiic trans-

action ; and so are those as fur as they extend,

and as judgment must and would be givea m the

foregolng cases against those who neglgeted or

relused to answer, so the Court here ought to

have given judgment against L wdrean and the
judgment ought to be reversed as to him.

’

Murray, in reply. It is true that partners must
set out their names in petitions, but it is not true
that all their names are required in answering.
It is the usual practice to give the title of the suit
at the head of the answer, and nothing more is
required. It is however contended that when
an interrogatory is put to two or more partners
they are all bound to answer and that the answer
of one alone ought not to be received. This is
considzred to be incorrect, one partner contracts for
all the others in all transactions which concern *
the partnership and they are all bound. FEach
one is presumed to be acquainted with all the
circumstances relating to their joint concerns :
and it is natural and reasonable to suppose that
where an interrogatory is referred to them, the full
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‘gest District. and] explicit answer of one contains the information

ctober 1814.

v~y of the whole, asit is presumable t4at one would®
MAIELT: ¥EAU ANSWer who was best informed upon the subject.’

w.  Itis pot important to enquire into the difference

Cazm & ax hetweena partnership anda body corporate as the
cause does not turn upon the distinction. It
must be decided upon the construction given to
the statute first cited. A construction is attempted
to be given to the statute which cannot be admitted.
An effort has been made to shew a difference between
an insufficient answer and a cdse like the present,
where but one partner answers, which it is urged
1s to be considered as no answer. But it cer-
tainly is an answer and is to b¢ taken as such until
the contrary is shewn. It purports to be one and
primd facie is so, and if no objection is made to
it, it mast and will be received as such by the
Court.  There is a ' wide difference between this
and no answer. In the latter case the Court
would take notice of the want of one and would
take the fact as admitted, though here they will
consider-it good until the defect is shewn.

How then must it be made to appear 2 The
law 1s explicit. It must be by an exception and
as the party did not resort to this plain and easy
mode, he hus waved the beriefit of it, if any bencfit
could have been attained.

It is next endeavoured to be shewn that judg-
raent ought to have been given against Landreau

" as he did not answer, and to support the argument
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recourse 1s had to the rules of evidence, DBut if the West District.

answer is presumed to be sufhcient until the con-

October 1814,
(P Ve W

trary is shewn, this attempt must fail, for the receiv- MarTiNess

ing of it does away the effect of that argument.
It cannot be correct reasoning to say, that which
is primd facie good does not exist. ‘T'he judg-
ment is correctly entered by the Court below
and ought to be affirmed.

By the Court. Itappears from the documents
transmitted that the appeilees brought their action
on anote regularly transferred to them as merchants
tradirfg under the firm of Martineau and Landreau,
by J. J. Paillette, in whose favor it was made
by the appellants.  In an amended answer, Nan.
‘carrow, one of them, filed the interrogatories, the
admission of the answers to which as evidence
is made the basis of the exception to the opinion
of the District Court. These interrogatories are
put to Martineau and Landreau, the appellation
by which they are known, as a commercial firm
or society. Martinean, one of the partners,
makes to them a full and complete answer ex-
pressing a perfect knowledge of the transaction.
In suits where partners are concerned, the oppo-
site party might perbaps require the separate
answers of each individual composing the society.
In sucha case the answers of every member would
be necessary ; but when a firm 1s interrogated,
as in the present case, we are inclined to think

AL.
8.
Carr & ArL.
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West. District icl 1
o istiet that an explicit and categorical answer of one

e~~~ partner is sufficient. No exceptions were made
MA;’I‘;!:EAU to the insufliciency of the answers in writing as re-
v, quired by law, previous to the triul of the "cause.
Camn & AL is, therefore, ordered, adjudged and decreed that
the judgment of the District Court be afirmed

with costs.

*x* THERE was not any case determined
during the month of November.
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EASTERN DISTRICT. DECEMBER TERM, 1814. East. District.
December 1814,

b e (o' V)
BearD
, BEARD vs. POYDRAS. P vs.
OYDRAS,

By the Court.  In this case, the defendant Nonew evi-
and appellant moves for leave to introduce some oonce, oin be
written evidence, which was not laid before the supreme cowt.
Court below and makes no part of the record sent
up to this Court : and the question being one of
general practice, the decision of which will rule in
all other similar cases, the Court adjourned the
trial of the cause on the merits, to examine this

question at leisure.

It is true, as was alleged by the counsel for
the appellant, that in the Spanish Courts of ap-
peal new evidence, discovered since the judgment

below, might be admitted ; and had this Court
S3
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been organised on the same principles, or had

A~ the jurisdiction of it been left undescribed, we

Bearp
s,
Povpras.

might, perhaps we ought, to admit the evidence
now offered by the appellant. But the jurisdic-
tion of this Court, and the manner of exercising
it, are defined by law. The Legislature of the
State has determined the mode in which causes
shall be sent from the Inferior Courts to this. In
the 10th section of the first judiciary act it is pro.
vided that the appeal be heard onthe pleadings
and documents transmitted from the Inferior
Court. The 11th provides that the facts to be
laid before this Court shall be established either
in a special verdict or in a statement made by
the parties or the judge.

EvipEencE, therefore, coming up inany other
manner is not admissible.

Tue hardship which may result to the parties
from being deprived of thebenefit of such evidence,
is not greater than that which they may suffer in
the Inferior Court, when, after the expiration of
the seven days within which a new trial can be
asked, evidence happens to be discovered which
it is no longer intheir power to avail themselves
of. These are inconveniencies, no doubt; but
they area consequence of the necessity of avoiding
a much greater evil, the endless duration of suits,

T uE moticn is cverruled.
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VILLERE’ & AL. vs. BROGNIER, ante 326,  East District.
December 1814,

Duncan, Grymes and Martin, for the defen- \‘;”W
dant. The planuts claim the notes, which are ELAE;“
the object of this »uit, because 'they “deposited v
*the same in the hands of Michel de Armas,

o . . . . i .
“Notary Public, zo be retained by him in deposit mi';:m‘“;f:"gf_
“till the (said) agreement should be carried intowed-_

o
“effect, and they ailege that the notes were ille- e
¢ gally taken by Brognier de Clouet {rom the office -
“of Michel de Armas.”

TrEe answer denies these fucts, the plaintifs
must prove them.

Tuev, therefore, introduce the testimony of
Michel de Armas. He does not prove the delivery
of any note by the plaintiffs to be retained by him
in deposit : but, that Soulié, one of the plaintiffs,
delivered him “e part of the promissory notes
““drawn by the assignees (the piaintiffs) telling
““him thdt, after Cuvillier should have delivered
*“ him the other notes, after the judicial mortgage
“registered against Cuvillier and St. Amand
“ should have been raised, asto St. Amand, after
¢ Brognier should have lodged inte his hands the
“ notes drawn by Cuvillier and endorsed by St.
“ Amand, and signed a certain act, he might
*¢ deliver him the notes of the plaintiffs.”

Ir the agreement, mentioned in the petition,
be not the one there detailed by Soulié, we have
no evidence of any other ; we must believe no
other existed and the plaintiffs must fail.
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A
Deceroer 1874, .TH E other notes were delivered by Curvillier
v~ With -the knowledge, and in pursuance, of the
Vituese’  agreement, so made by Soulié.
vs, -
Brocyizs.,  Jp the delivery made by Soulié and Cuvillier
be n6t the delivery of which the petition makes
. ~ mention, then, no other delivery of notes being
proved, the plaintiffs must fail,

IF thatbe the delivery of which the plaintiffs speak,
then they made the delivery of the notes which
they claim, by the agency of Soulié and Cuvillier,

Ir they sent Soulié and Cuvillier to deliver
the notes to the notary, without any written ins-
tructions, the notary was justifiable in receiving
them, with such ora/ instructions as the agent
gave and in pursuance of these instructions might
validly contract towards Brognier the obligation
of handing him over these notes, according to the
directions of the plaintiffs’ agents.

THE notary having contracted this obligation,
it was his bounden duty to comply therewith ;
accordingly, as soon as the conditions under which
he was directed to hand over the notes to Brognier

“were accomplished, he discharged an obligation
for the non obsérvance of which damages might
have been recovered from him. If he could not
legally withhold the notes, Brognier’s receipt of
them cannot be called, as it is in the petition, an

zllcgal act,
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Bur it is said there is no evidence of any power
given by the plaintiffs, or any of them, to bind
then dqﬁnitively they had reserved themselves
. the right of agrecing or dxbagreemg to what Soulié
should do,

_ Tae defendant contends that -the plaintiffs had
given some authority over the notes. The posscs-
sion implies this, when it does not appear ¢ortious.
The circumstance, of their being made payuble to
Brognier, is evidence that they were intended to
come to his hands ; for, in those of no other, could
they be ofany use. If the act of the agent has been
incorrect thro’ misconduct or error, those who em-
pioyed him must suffer therefore. If they recognize
the delivery which Soulié and Cuvillier made of
the notes to the notary, and desire to avail them-
selves of the rights it gives them on Broguier or
the notary, they must allow the correspondent
rights which Broguier and the notary acquired
from the mode, the conditions of-that delivery.

TrE agent binds his principal, and the principal
is presumed to have contracted by the agent, even
when the agent exceeds his powers, provided that
what is done seems to be within these powers,
Pothier, contrat de mandat, no. 89, Obligations,
vol. 1,n0.79. Now, in this case, Soulié’s power
extending to the lodging of the notes in the hands
of de Armas or Brognier, or to the using them
for the purpose of relieving Cuvillier, it apﬁéared
to be within those powers to dictate the purpose
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for which the delivery was made. If, in doing
s0, he exceeded his powers he bound his principal,
at least the thing submitted to his controul.  Po-
thier, loco citate. ‘The delivery, since it is reco-
goiz-d, must have been for some purpose ; he
surely had some authority over the notes. He
was surely empowered to make some contract or
some arrangement therewith.,  If that contract or
arrangement was, as the plaintiffs  say, with a
qualification, that the terms of it were to be com-
municated to them and wait their ratification, this
isa circumstance, which may give them an ac-
tion against him, but ihich does not prevent the
thing placed under his controul, the subject of his
agency, from being engaged by the conditions
under which he effected a bailinent of it.,

Ir I send my clerk with my note payable to A.
for one thousand dollars to borrow money for one
year and he agrees with A. on theterms, and recei.
ves 8 940 huving aliowed bim, 6 per cent. T shall
not be anthorised to demand a rescission’ of the
bargain on the ground that I wanted to have a gra-
tuitous loan, or obtain money- on a smaller dis-
count, cven if T prove that my clerk. disregarded
my orders.  The missionand possession of the
note are presumptive evidence of an authority ta
dispdse of the note ; if Tallege” I'sent him only
to make preparatory arrangements about the loan,
shall I not be told that the delivery of the note -
rcpels the idea and presupposes that the note was
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. o be used, in the only wayit could be, viz. by- E:::mz‘rﬂlrﬁt‘
bemg delivered to the person to whose order it \_~~_
is muade payable and to whom the messenger was  Vivesw?
sent therewith ? I shall be bound by the act of o
my clerk, tho’ he has exceeded his powers ; be. Brocrize.
cause his act appeared to be, tho’ it was not,
within them.

It suffices that what was done seemed to be,
might be fairly believed to be, within the powers
of the agent. Now, he who has power to make a
a bailment, seems to, may be fairly believed
to, have the power to declare the object of the
bailment, and the terms on which it is made.

In the present case, Soulié, being clearly
authorised to make the builment of the notes
to de Armas, seemed to be, might fairly be
believed to be, authorised to declare whether the
notes were -to be retained by de Armas, as is
stated in the petition, or to declare, as he has
done, that on Brognier’s complying with certain
conditions, they should be delivered to him.

HEe has done the latter, whether thro’ error or
wilful departure from his principal’s instructions is
immaterial to the immediate bailee, de Armas, or
the subsequent one, Brognier. The notes must
be disposed of according to Soulié’s directions and
if any loss happen, it must be that of the
plaintiffs, in cujus potestatem fuit legem apertius
dzcere

‘BuT taere is notany evidence that the plamtiﬁ's
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gave ‘Soulié any other directions than those
within which he has confined himself. The
assertion, in the petition, that their intention was
that the notes should be retained by de Armas,
till any other agreement, than the one made by
Soulié should be complied with, is entirely un-
supported by any proof.

Bur the Court says of this intention of the
plaintiffs ““there needs no other evidence than that
¢ each of them was to put his signature to the
¢ contract.”

How does it appear that each of them was so
to put his signature ? By the instrument which
Sculié and Cuvillier directed de Armas to couch
on his notarial register. Now if this act of Soulié
and Cuvillier be the evidence of any thing to be
done by the plaintiffs, it must be because Soulié
and Cuvillier were their agents ad hoc, that is to
say, in defining the conditions on which Brognier
was to have the notes. Whatever may be the
presumption arising from the intended signatures
of the appellees in favor of their not being bound
that is to say, losing their right on the notestill
they signed, that presumption must yield to ‘the
positive evidence of the contrary, arising from the
stipulation that as soon as Brognier had fulfilled
all his parts of the engagement the notary was to
hand him the notes, without consulting any per-
son, without waiting till they or any of them

sngned
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Burt, we are told that, admitting that the East Distiic

pluintiffs were bound by the act of their agent
they had aright, which they have timely exercised,
of dissolving their obligation.

Tue Court have informed us that it is a prin-
cip'e of our law, that “where it has been agreed
* that the contract should be reduced to writing,
‘““until it is actually written and signed by all the
M parties any of them may recede.”” It is true
thi» principle is broadly laid down in seme elemen.
tary writers, but; if it be closely examined, we
shall find that it is confined to consential contract

alone, and that this liberty of receding is neither’

December 181
)

Vu.nm!.'
AX.

Baocntat

of the essence nor of the 'nature of, only an inci.

dent which may or may not attell, the contract.
"The party will not enjoy this liberty unless he has
really stipulated for it.

Febreraand Domat, in that “part of their works
cited by the Court, refer to L. contractus 17,
Cod. de fide instr. Inst. tit. de contr. emp. Po-
thier, commenting on this part of the Civil Law,
says: ‘‘Although the mere assent of the parties
*“saflice for the perfection of consential contracts,
* yet, if the parties, in a sale or hire or any other
* kind of bargain, agree to have an instrument
* respecting it made by a notary, with @ view that

*the bargain be not concluded and perfect till -

“ the mstrument shall have received its legal form
* by the sigmature of the parties and the _notary,

“ the bargain will not be complete until the nota.
T3
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. East. District, ¢¢ ¢a] i a . ‘
b ary, Tl instrument  shall become so : and the par.
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ViLLere’
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“ ties, tho’ they did perfectly agree to the terms of
“ the bargain, will be at liberty to recant, at any
‘“ ime before the notarial instrument is subserib-
‘““ed. But, ifin this case the instrument is requisite
¢ for the perfection of the contract, which of itself
““ requires pothing but the consent of the parties,
““it is hecause the contracting parties have re-
“guired it, and because it is lawful for the pars
‘““ties to a contract to render their obligation de-
“pencent on what conditions they please. 1
¢ Pothier on OLL. no. 11.7.

Now, the author speaks of consential contracts
only, not ol ggal contracts which are performed
by delivery. this case, the contract on which
the defendant claims™ and obtained the notes, that
are the object of this suit, is a contract in rem, a
real contract of staking, a pledge.  Soulié and
Cuvillier, who had been entrusted by the appellees
and others with notes to the amount of 8 22000,
or thercabouts, in order to obtain, by meuns of
these notes, the release of animpending mortgage on
St. Amand’s lands and relief from Brognier’ssuit,
deposited the said notes witha notary, there to
remain as a stake ‘or pledge in favour of the
defendant and to be delivered to him wupon. his
compliance with three conditions, to wit the sur-
render of Cuvillier’s notes, the release of St.
Amand’s mortgage and his signing a deed of trans-
fer of his rights on Cuvillicr, to the makers of the
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notes.  This was a real contract (1 Pothier on Fust.District,
Obligations no. 10 ) and as such was not subject o~ ~J"
to the liberty of receding, which may be stipulated V!&‘;‘ij‘z'
for in consential contracts, but which, even in these, vs.
doues not occur, without an express or’ tacit BROGM“’
provision therefore. It is an eﬁ:ecuted, not an
executory, contract on' the part of the person
depositing. By placing the thing in the hands of

a third person, he discharges himself of every
obligation, arising from the contract ; and the

rights of the party he contracts with can only be

enforced against the stake-holder or third person. .

This principle is recognized, in the case of
Williams vs. Cabarrus, determined in the Superior
- Court of North Carolina, Martin’s notes 29. The

plaintiff having made a race with one Dekeyser,

each party deposited the sum bet in the hands of

the defendant and the Court held that “‘an action

“well lay against the stake-holder, by the party

¢ that won the race, and none would be against

¢ the losing party : because he had complied with

¢ that article of the agreement which obliged him

“ to pay, staking the money with the defendant.”

Apply this principle to this case, Soulié and

Cuvillier executed the agreement made with

Desse, in behalf of the defendant, by depositing

the notes in de Armas’ hands : Brognier (thro®

Desse) complied with part of his, by depositing
Cuvillier’s notes and releasing the mortgage and

there remained nothing to be performed but signing
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East. Distriet. the deed of transfer. As there was no time fixed
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for doing this, the defendant could not be com.
plained of, for not doing it, unless he was put i
mord.; henever was, neither could he: he executed
the deed within a very short interval after the coms
pletion of the notes to the amount of 8 22000.

It is true no contract intervened between the
plaintiffs and the defendant : noncis pretended to
bave intervened. If a suit can be supported by
them against the defendant, it must be founded
noton & contract, but upon a tort. That tort is
supposed to be the wrongful taking of the notes
by the defendanmt. Now, the character of, this
taking must establish the right of either the pluin.
tiffs or defendant to these notes. It is not denied
that the latter took the notes, after complying
with all the conditions upon which according to
the agreement between him and'the phintiffs’
agent they were to become his.

Tue Court, however, is pleased to consider
our right, ifany exist, as arising on a contract of
sale of our claim on Cuvillier, of which the notes |
of the plaintiffs were the price.

HEerE, we admit the power of receding exists,
if really the intention of the parties was that the
perfection of the contract should depend from the
Notarial act. Otherwise, it has been shewn this
power does not exist. Now, we contend there
is no evidence of any such intention. Kven, if

¥
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there was, still the faculty of receding ceased, Bust: District
from the moment th2 rights of the defendant on (_pom
St. Amand were rileased. The thing was no Vgnﬁna'
longer entire and the plamtiffs could nnt recede v
without doing a malcriai injury to the defendant, Brogxizn
"This the law forbids.

“Tng contract of annuity,” says Pothier,* not
being perfect, as long as the moncy, which is the
price of the annuity remains with the notary, it
follows that he, who has furnisiied it, may alter
his mind and resume it, as long as the thing is
entire, and the party, who selis the annuity recei.
ves thereby no prcjudice.  He who resumes his
cash is bound, in this case, to nothing clse, but
the payment of the charges or fees of the nota v,
or to reimburse them to the other purty, if he
has paid them,

“Burt if the thing be no longer entire, {r
example, if you have granted me an annuiiy,
either by a notarial act, or one under your private
signuture, of one hundred pistoles a year, for tie
price of twenty thousand livres, which you oro.
mised to investin a tract of land you were bar.
gaining for, and I deposited the money in the
bands of a third person, until this purchase was
completed : altho’ the money be not yet paid,
and consequently the contract of annuity has not  *
received its perfection, yet, if you have alrcady
bargained for the land, I shall be bound to de-
liver you the money, in order to enable you to
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-

pay for the land. This obﬁgatidn does not arise
properly out of the incipient contract, which
intervened between us ¢ as it did not matuce
into a periect contract, it cannot per se produce
any obligation. Mine arises from this rule of
natural cquity, mnemo potest mutare corsilium
in alterius infuriam. L 76, § de Reg. J.
Aitho’ the contract, which intervened between us,
has not yetreceived its perfection, yet,as I have
induced you to bargain for the land, equity forbids
I'should disable you from complying with it, by
wichholding the money, on which I induced you
to rely. y !

“Likewisg, if, where I altered my mind
and resumed my moncy, vou had made no bar-
gain, but huve been at some expence towards
one, I shall be bound to indemmnily you.”  Con-
trut Je Rente 73, 74, no. 65.

" A more parallel case could notbe adduced. Wiit-
ever might have been the plaintifis’ right of reced-
ing from their contract, after the defendant had
forcgone his cliim on St. Amand’s property, the
plantiffs could not without indemnifying him,
refuse to curry their bargain into full effect.

Sreaxinc of the saerifice, thus made by the
release of St. Amund, the Court uské, ante 351,
“why was he, Desse or Brognier, so forward in
“executing what was not yet an obligation on
““his part 2 QOur answer is in the statement of
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acts, ante 332, “Cuvillier and Soplié pressed the East District,

¢ releaseand it wasexecuted, on the assurance that
“Soulié gave, the matter was concluded and
“payment was secured Dy the deposit of the
“potes.”  We muy emphaticaily say becuuse
the plintiffs pressed us. Tor we have shewn
Soulié was their agent. Yet, the judgment de-
prives us of the very note of Soualié himselfy, which
be thus induced us to consider as part of the
security, on which he soliciied us to part with
our right. The Court may say, in spite of the law
produced, that he was not the plinafls’ agent and
could not bind them : but considerable ingenuity
must be exercised, before, we do not say a good,
but plausible ground may be shewn them,

on which the Court may say that his note was not

virtually pledged, and ouglht to be restored. ;

Tre Court,intheirjudgment erroneously charge
Broguier with having “refused to sign the act as
it was and signifying his intention to have the
4 clause inserted.”

Brocwier never did refuse to sign the act as
it was, or to siga it in any manner. He never signi-
fied any intention to have any clause inserted. The
party of the statement on record which corresponds
with this part of that of the Courtis to be found
in the deposition of de Armas.  Sce his deposi-
tion, ante 337, 338 and 339.

LEer the Courtobserve that Brognier did not

Decernier 1314,
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cven give the reference the countenance of his

W~ Signature ar paraphe, without which the Court
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fnows such a reference was a nellity : with it, it
wouid have bound Brognier but no one else.

Tae defendant has to complain that, while the
Court casts an unfuvourable ~hade on his conduct,
urjustified by any thing in the record, it throws
a favourabie gloss on that of the appellees which is
alike uncountenanced by any thing in the record.

Tuge Court attributes the recantation of three
of the assignees to the information, which it says
was given them of Brognicer’s rcfusal to sign.
“On discovering this aeration (the reference in
“the margin) and being informed of Brognier’s
“ refusal tosign, three, of the four who bad signed
‘it blotted out their siTnatures.”

Ix no part of the record, is it stated that Bro-
gnier refused to sign, or that any person was in-
formed of this pretended refusul. Blanque gives
his reasons: he does not pretend that Brognier
refused to sign, he only ways that ‘‘he was master
“of his signature as long as the other party had
“not signed. Clarke gave no reason: Soulié dis-
putes only, ‘‘on his right to do what Clarke and
Blanque had done.”

Let the Court correet their own statement bg
the record in these particulars and then ask them=
selves what part of it authorises them to sap
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“that Brognier by his recantation releaseld the other ga::mzftlfg& .
% parties from their engagement 2”” Or that he either (o~ ~U

made or caused to be made any “alteration” or Viiieas’
“change” inthe act? No change or alteration _ s .

was made ntheact: a reference or apostille was .BROGm"
inserted in the margin and the Court cannot be
ignorant that this wronght no effect on the act,
could have none till “‘paraphed” or signed by the
notary and the parties. 1 Ferriere LDict. Verbo

Apostille.

Tre Court views the reserve of a mortgage
on Cuvillier’s estate, for such part of the notes
as might not be paid, as at war with the spirit
and the letter of the whole transaction. If I sell
my land on credit, is a stipulation, that in case .of -
non payment the sale shall be rescinded, incon-
gruous? Does not the law supnly sucha clause ?
If the law could supply *it for the whole, may it
not be stipulated for a part ?

Tue Court sees no evidence of this stipulation.

Desse é\Vears, that Cuvillier proposed it, as one
of the conditions of the transfer, and Soulié told
+him he might consider the matter as concluded,
ante 331, It is true, he informs us, on his cross-
examination, that the terms were not discussed
with Soulié : they had been with Cuvillier.

. THE release, granted to St. Amand, is consi-
dered by the Court, as a departure from the
: Us A
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contract, by which Brognier engaged to transfet

v~ his clim to the plaintiffs.  He engaged to trans.

Vivvene’
& AL,
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BRoGNIER,

fer his chkim against Cuvillier, and his mortgage
on the land sold the latter and nothing else.  Sce
the plaintiffs’ petition, ente 328. That St. Amand,
Cuvillier’s father in law, was tobe relieved, «clearly
appears, from Desse’s deposition, from Soulié’s
declaration to the notary, from Cuvillier’s conduct,
who gathered -and deposited part of the notes,
with the knowledge that the release was one of the
conditions, on the performance of whlch they
ivere to be handed over. ] ’

Tue petition states that the appellees severally
agreed to furnish their notes : there is nothing
from which a joint contract could be implied and-
the right of every appellee must be examined
distinctly and a part from the others ; surely that
of Soulié cannot in any point of view be recognis-
ed by the Court : he stipulated certainly for him.
self and he must be bound at all events.

1r it were admitted that Blanque and Clarke, the

other individuals who blotted out their names, did
actually recedeand had arighttodo so,does it follow

* Tuar Villeré, who never expressed any dissa«
tisfaction or intention to complain, till long after
Brognier had taken the totes, has any right te
claim his 2. Brognier transferred him his rights : he
had accepted the transfer previously, and never
appears to have receded. '
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MarioNy certainly cannot avail himself of
Brognier having proposed a change in the deed,
when he has answered it did not appear to him it
could make the least difficulty.

WiHat evidence of the dissent of the otherq
was there at the time Brognier subscribed the
act?

By the Court. The Court, on the rehearing:
of this case, has given due attention to the argu.
ments by which the counsel for the appellant
endeavoured to support their objections to the
judgment.

N

Tue first ground on which they relied was,
that J. Soulié, one of the appellees, if not ex-
pressly authorised to stipulate for his co-subs-
cribers, was impliedly so. The only circums-
tance, however, from which such implied power
could be deduced, is that Soulié was entrusted
by some of the subscribers with their notes, which
were to be the consideration or price to be paid
to the appellant Brognier, on his complying with
his part of the contract. But this Court is of
opinion that, should Soulié have been the bearer
of all the notes, instead of some of them, yet it
would not from thence follow that he was autho.

533

East District,
Deceanber 1814

N~
Vivrere?

X AL,
s,
Broonigne

rised to deliver them up, before the parties had-

{inally- agreed to the conditions of the contemplat-
ed contract : because nothing would have a more
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dangerous tendency, than this doctrine of implied
authorisation and because the right of acting for.
others and disposing of their property cannot be
assumed, without an express aud. determinate
power. ‘

TrE second objection of the appellants to the
judgment of the Court is that the Court have
overlooked several important matters of fact rand
particularly the stipulation, made by Soulié, that
the notes by him deposited in the hands of the
notary should remain there, as a surety for the
amount of the judicial mortgage afterwards releas-
ed by Desse.  On this ppint it did not, nor does
it now, appear to the Court that the appellees had
atall contemplated that the release of the judgment
obtained against St. Amant should be one of
the conditions of the intended contract, but on
the contrary, it is evident from the Instcument
drawn by the notary to which some of the appel-
leces had affixed their signatures, that the very
reverse was the undérstanding of the parties ; for
in that instrument, drafted conformably to the
memorandum delivered by Cuvillier to that offi-
cer, it is positively expressed that upon one of the
notes transferred by the appellant judgment had
been obtained and execution issucd against
Cuvillier and St. Amant. o

TrE danger of the doctrine of implied autho-
risation above spoken of is here made manifest ;
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for the consent given by Soulié to the ‘release gjf:’”?lrsrlréj;
of this judgment and exccuiion in favor.of St. | e~ ~_

Amand is at war with the conditions as reduced  Viteexs

to writing and as recognised by some of the ap- &w:L'
pellees.  The Court, thereiore, think that if the Brocnize.
appellant Brognier suffers any proudice in con-

sequence of the release of the judgmert obtuined

so by Desse against St. Amand, he has not to

complain of any of the appellees, but Soulé.

Tre appellant next obscrves that the clause,
added in the margin of the notarial Instrument,
to wit, areservaiion of Brognier’s mortgage on
Cuvillier’s property, for so much of the notes as
should happen not to be paid, was not an after
thought, but made from the beginning a part of
the stipulations agreed upon between Brognier’s
agent and J. Soulié.  The Court have bestowed
particular attention on the two depositions of that
agent, the only witness who pretends to recollect
any thing of that stipulation, and have found
them so contradictory that they cannot give them
much faith.  In the first deposition, which is a
recital, at one breath, of the whole transacrion, he
says indeed that after having treated with Cuvillier
for the conditions of that contract, mentioning
among others the reservation of mortgage, he
had some conversation on the subject with Soulié
who told him he might consider the business as
concluded on the couditions above mentioned ;
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but on being asked particularly whether he had
tract, he answers categorically that he did not.
Whatever sense may be attached by the appellants
to the word discussed, as employed in this case, it

conveys to the mind of the Court the idea that.

Desse there confesses not to have entered into
any minute explanation with Soulié, as to the
particular  stipulations of the contract.  And
when it is considered that he afterwards went with
Cuvillier to the notary’s office, that there Cuvil-
lier delivered to the notary the draught from
which he was tomake the instrument ; and that
neither in that draught nor in the instrument
itself is to. be found the clause of the reservation
of mortzage, it may well be inferred that this
clause was an after-thought, not perhaps as bet-

discussed with Soulié the conditions of the cony

ween Brognier and his agent, but as between

Brognier and Desse and Soulié. Indeed Desse
himself on being asked, whether Brognier had
not signified his intention to have a clause ad-
ded in the margin of the instrument, plainly
answers, that Brognier not considering his rights
sufhiciently secured in that instrument propos'cd
to add a new clause to it.  Supposing, however,
this clanse to have been previously agreed upon
between Desse and Soulié, the question. recurs
how does it appears that Soulié was authorised
to consent to such reservation 2 Is it not on the
contrary very evident that the appellees under.
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stood very differently, when we see the instru mem” e
prepared by the notary and signed by some of g,
them containing an absolute and unconditional Viuese
transfer of Brognier’s rights and mortgage on v

e Brogxrsr.
LCuvillier’s property ?

Frvarry, the appellant represents that al-
though the principle ‘of law be that where the
parties have agreed to have the instrument of their
contract reduced to writing before a notary, they
have a right to recant before the instrument is
elosed and signed, yet that principle has its limita-
dions, and that the present case is not one of those
t6 which it be may applied. In order to shew
this, they have endeavoured to assimilatethistoa
real contract and pretended that in cases of real
contracts the delivery of the thing makes the
contract complete, so that the right of the parties
to recant before signature is not applicable to
eontracts of this kind, but only to’contract called
consensual, where nothing else than the consent of
the parties is requisite to make them perfect. It
would be idle here to examine whether the distine.-.
tion insisted upon by the appellant be or be not
correct, for the contract in the present case is a

- simple consensual contract, a naked contract of
sale, in which the rights of Brognier against Cu-
villier are the thing sold, and the notes of the
appellees and others are the price. It instead of
their notes, the appellees had deposited, in the hands

.
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of the notery, the money which was to be the
price of the thing brought; would the vender have
had any right to take it, before the act should have
been closed and made complete by the signatures
of all the parties 2 Surely not and where is the
dilerence 2 The Court has not been able to dis.
cover any.

Uror the whole, the Court is satisfied that the
jirdgment rendered in this case, as it relates to the
¢ uellunt Brognier, is founded in law and justice -
b inas much as it appears that some of the notes
¢ amerd here, have been negociated in good faith
awdn.ve become the property of third persons,
th. Court think it necessary to modity their decree”
so as to relieve the other appellants from any res.
ponsibity,

It is, therefore; adjudged and decreed, that the
appellunt Brognier do restore to the appellees the
scveral notes by them subscrib.d in his favour, or
the amount of such of the said notes as it will not
be i his power to surrender.

B L e

Tre City of New-Orleans being besieged by
a British armny on the first Monduy of January,
1515, the Court wasnot opencd.

.



CASES

ARGUED AND DETERMINED
IN THE
SUPREME COURT

DF THE
STATE OF LOUISIANA.

———a ) E—

EASTERN DISTRICT. FEBRUARY TERM, 1815. Frocuors 1615,

e > o
At the opening of this term, a commission
was read, bearing date of the first of January
1815, by which Frangors-Xavier MARTIN,
then Attorney-General of the State, was appoint-
ed a Judge of this Court, together with a certificate
of his having taken the oaths required by the
Constitution and law, whereupon he took his
seat,

Tae din of war prevented any business being
done, during this term.

Vs
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Svwpies. Marrtin J. A motion that the Court might pro-

Martial Law €eed in this case, has been resisted on two grounds :
what?, An act 4 o . e e ,
suspending le  1° Fuat the city and its environs were by

g2l proceed- yeneral orders of the oflicer, commanding the
angs during an

sctual invasion military district, put on the 15th of December

#8 not a law . i

impaiving the last, under strict Murtial Law.

:2:,‘513{5" °f 9d. Tuar by the 3d sec. of an act of assembly,
approved on the 18th of December last, all pro-

ceedings in any civil case are suspended.

I. Atthe close of the argument, on Monday
last, we thought it our duty, lest the smallest
delay should countenance the idea, that this Court
entertaip any doubt on the first ground, instantly
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to declare wivd voce (although the practice is to
dcliver our opinions in writing) that the excreise
of an authority, vested by law in this Court,could
not be suspended by any man.

In any other state but this, in the population
of which are many individuals, who not bcing
perfectly acquainted with their rights, may easily
be imposed on, it could not be expected that the
Judges of this Court sheuld, i complying with
the constitutional injunction z a¥/ cases to adduce
the reasonson which their Judgment is founded,
tuke up much time to shewthat this Court is bound
utterly to disregard what 1s thus called Aartial
Law ; if any thing be meant thereby, bat the
strict enforcing of the rules and articles for the
government of the army of the United States,
established by Congress or any act of that body
‘relating to military matters, on all individuals
belonging to the army or militia in the service of
the United States.  Yet, we are told that by this
proclamation of Martial Law, the officer who
issued 1t has conferred on himself, over all his
fellow-citizens, within the space which he has des-
cribed, a supreme and uolimited power, which

being incompatible with the exercise of ths func-.

tions of civil magistrates, necessarily suspends
them.

Tuis bold and novel assertion is said to be
supported by the 9th section of the first article
of the Constitution of the United States, in which

4 \
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are detailed the limitations of the power of the
Legislature of the Union. It is there provided
that the privilege of the writ of Habeas Corpus
shall not be suspended, unless, when in cases of"
invasion or rebellion, the public safety may require
it. We are told that the commander of the,
military district is the person wha isto suspend
the writ; and is to do so, whenever in his judg.
ment the public safety appears to require it: that,
ashe may thus paralyse the arm of the justice of
his country in the most important case, the pro.
tection of the personal liberty of the citizen, it fol-
lows that, as he who can do the more can do the
less, he can also suspend all other functions of the
civil magistrate, which he does by his proclama-
tion of Martial Law. ‘

Tu1s mode of reasoning varies toto celo from
the decision of the Supreme Court of the United

‘States, in the case of Swartout and Bollman,

arrested in this city in 1806 by general Wilkinson.
The Court there declared, that the Constitution
had exclusively vested in Congress the right of
suspending the privilege of the writ of Habeas
Corpus, and that body was the sole judge of the
necessity that called for the suspension. ¢If at
any time,” said the Chief Justice, ““the public safety
shall require the suspension of the powers vested
in the Courts of the United States by this act,
(the Habeas Corpus act,) itis for the Legisla-

ture to say so. 'This question depends on politi.
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¢al considerations, on which the Legislature is to
decide. Till the Legislature will be expressed,
this Court can only see its duties, and must obey
the law.” 4 Cranch 101.

Tue high authority of this decision scems
however to be disregarded ; and a contrary opinion
is said to have been lately acted upon, to the dis-
tress and terror of the good people of this state :
it is therefore meet to dispel the. clouds which
designing men endeavor to cast on this article of
the Constitution, that the people shouid know that
their f'ights, thus defined, are neither doubtful or
insecure, but supported on the clearcst principles
of our laws.

ArProacHING, therefore, the question, as if
I were without the above conclusive authority,
I find it provided by the Constitution of this state
that “no power of suspending the laws of this
state shall be cxercised, unless by the Legislature,
or under its authority.,” The proclamation of

453
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Martial Law, therefore, if intended to suspend the

functions of this Court or its members, 1s an
attempt to exercise powers thus exclusively vested
in the Legislature. I therefore cannnt hesitate in
saying that 1t is in this respect null and void. If,
however, there be aught in the Constitution or
Jaws of the United States that really authorises
the commanding officer of a military district to
suspend the laws of this state, as that Constitution
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and these laws are paramount to those of the state,
they must regulate the.decision of this Court.

Tris leads me to the examination of the power
of suspending the writ of Hubeas Corpus, and
that which it is said to include, of proclaiming
Martial Law, as noticed in the Constitution of
the United States. As in the whole article cited,
no mention is made of the power of any other
branch of government but the Legislative, it can-
not be said thatany of the limitations which it
contains extend to any of the other branches.
Iniquum est perimi de pacto id de quo cogitatum
non est. I, therefore, this suspending power exist
in the executive (under whose authority it has
Deen endeavoured to exercise it) it exists without
any limitation, then the president possesses with-
out a limitation a power which the Legislature
cannot exercise without alimitation. Thus he pos-
sesses a greater power alone than the house of
representatives, the senate and himself jount/y.

Ac a1y, the power of repealing a law and that
of suspending it (which'is a partial repeal) are
-Legislative powers.  TFor eodem mado, quo quid
constitwitur, eodem modo destruitur. As every
Legislative power, that may be exercised under the
Constitution of the United States, is exelusively
vested in Congress, all others arc retained by she
people of the several states,

In Kngland, at the time of the invasion of the
pretender, assisted by the forces of hostile nations,
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the Habeas Corpus act was indeed suspended,
but the executive did not thus of itself stretch its
own authority, the precaution was deliberated
upon and taken by the representatives of the
people.  Delolme 409. And there the power is
safely lodged without the danger of its being
abused.  Parliament may repeal the law on which
. the sufety of the people depends 3 but it is not
their own caprices and arbitrary humours, but
the caprices and arbitrary humours of other men
which they will have gratificd, when they shail
have thus overthrown the columns of public
liberty. Jd. 275.

I¥ it be said that the laws of war, being the laws
of the United States, authorise the proclumation
of Martial Law, I answer thatin peace or in war
10 law can be enacted but by the Legislative
power.  In Fagland, from whence the American
jurist derives his principles in this respect, “Mar-
tial Law cannot be used without the authority of
parliament,” 5 Comyns 229.  The authority of
the monarch bimsdf is insufficient.  In the case
of Grant vs. Sir C. Gould, H. Hen. Bl 69,
which was on a prohibition {applied for in the
Court of Common Pleas) to the defendant as
Judge advocate of a Court Martial to prevent the
execution of the sentence of that military tribunal,
the counsel, who resisted the miotion, said it was
ot to be disputed that Martial Law can only be
exercised in England, so far asitis authorised by
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the mutiny act and the articles of war, all which
are established by parliament, or its authority, and
the Court declared it totally inaccurate to state
any other Martial Lyw, as having any place what.
ever within the realm of England. In that country,
and inthese states, by Martial Law is understood

- the jurisprudence of these cases, which are decided

by military judges or Courts Martial. When
Martial Law is established, and prevails in any
country, said lord Loughborough, in the case
cited, it is totally of a different pature from
that which is inaccurately called Martial Law
(because the decisions are by a Court Martial) but
which bears no affinity to that which was formerly
attempted to be exercised in this kingdom, whick
was contrary to the Constitution and which has
been for a century totally exploded. When
Mourtial Law prevails, continues the judge, the
authority under which itis exercised claims jurise
diction over all military persons in all circam-
stances : even their debts are subject to inquiry by
military authority, every species of offence com-
mitted by any person who appertains to the army
is tried, not by a civil judicature, but by the judi-
cature of the corps or regiment to which he be-
longs.

Turs is Martial Law as defined by Hale and
Blackstone, and which the Court declared not to
existin England.  Yet, it 1s confined to military
persons. Here it is contended, and the Court must
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admit, if we sustain the objection, that it extendsEast- District,.

. to afl persons, that it dissolves for a while the
government of the state.

YT, according to our laws, all military courts
are under a constant subordination to the ordinary
courts of law.  Oilicers, who have abused their .
powers though only in regard to their own sol-
diers, arc liable to prosecution in a Court of law,
and compelled to make satisfaction.  Even any
fagrant abuse of authority by members of a Court
Martial, when sitting to judge their own people,
and determine in cases entircly of a military kind,
makes them liable to the animadversion of the
Cwil Judge.  Deloline, 447, Jurob’s Law Dict.
Verbo Court Martial. How preposterous then
the idea that a military commander may, by his
own authority, destroy the tribunal established by
law as the asylumi of those oppressed by military
despotism !

II. I is further contended that the 8d section
of the act of assembly, approved on the 18th
December last, suspends all procecdings in civil
cases, until the Ist. of May next: but itis ans.
wered that this section is unconstitutional and
void, 1n as much as it violates the Constitution of
the United States, which provides that no state
shall pass any law impairing the obligations of
contracts, this laws delaying for upwards of four
montbs the recovery of sums due on contracts.
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It is no longer a fuestion in the United States,
whether unconstitutional acts of the Legislature
be of any force and effect.  This state is among
those, the Constitution of which contains an
express provision on this subject : “All laws
contrary to this Constitution shall be null and
void ;> and this Court, in the case of the syndics
of Brooks vs. Weyman, ante 12, determined it
was their provinceto enquire into and pronounce
upon the constitutionality of any law invoked
before them.  If therefore the section under con.
sideration really impairs the obligations of con.
tracts, we must declare it null and void.

Tue obligation of contracts consists in the
necessity under whicha man finds himself to do,
or refrain from doing some thing.  This obliga-
tion exists gencrally both in _foro legis and in foro
conscientie tho’ it does at times exist in one of
these only. It is certainly of the first, that in foro
legis, which the framers of the Coustitution spoke,
when they prohibited the passage of any law
linpairing  the obligations of contracts. Now, a
law absolutely recalling the power which the credi.
tor enjoys of compelling his debtorin foro legis
to perform the obligation of his contract, would
Le a law destroying the obligation of the contract
in foro legis. Since a right, without a legal
remedy, ceases to be alegal right? It would impair
the obligation of the contract by destroying its
tegal obiigation ; in other words by reducing an.

JE
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obligation both ir_foro legis and in  foro conscien-
tiz to an obligation in  foro conscientie only: a
legal and moral right to a moral right only. The
remedy in fore legis, constituting the legal right
of the creditor, constitutes also its correlative, the
legal duty or obligation of the debtor ; and a law
which reduces a legal to a moral obligation is one
which in foro legis destroys the obligation. It
appears thercfore to me incorrect to say that the
Legislature may effectually do, asto the remedy
or effect of the obligation, that which it cannot do
asto the right; and I conclude that a law des.
troying or impairing the remedy is as unconstitu-
tional as one affecting the right+in the same
manner ; for in foro legis the eflects of both laws
must be the same.

Lixewise a law procrastinating the remedy,
generally speaking, destroys part of the right. He
pays less who pays later. DMinus solvit qui
serius sofvit.  Neither is the procrastination
properly compensated by the allowance of interest
in the mean while. To many men, in many
circumstances, there is a wide difference between
one hundred dollars payable to-day and one hun-
dred and six dollars payable in a twelvemonth,
whatever may be the certainty that no disap-
pointment will occur; and in many cases the
delay is likely to be productive of considerable
danger to the solvability of the debtor. Any indul-
gence therefeore in point of time, afforded by the
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Legislature to the debtor, is a correlative injury to
the creditor in the same degree, tho' of a differeat
nature, as a correspondent indulgence by a pro.
portionate reduction of the debt.

Tnat such were the impressions of the framery
of the Constitution will appear, if in expounding
that instrument, we follow the rules laid down for
the exposition of statutes : if we consider the old
law, the mischicfand the remedy.

Tre charter of our Federal rights was framed
not many years after the termination of the war
which secured our independence.  The disasters,
attending the arduous conflict, had disabled many
and honest individual from punctually discharging
his obligations ; and the Legislature of some of
the states, more attentive to afford immediate and
temporary relief, than a more remote and lasting
one, by a sacred regard for good faith, and the
consequent preservation of credit, passed laws,
meliorating the condition of debtors to the ijury
and ruin of creditors.  In one state, an emission
of paper money, for the redemption of which,
no day was fixed, nor any fund provided, was
made a legal tender.  In other words, an obliga-
tion to pay gold and silver, was impaircd by being
reduced to an obligation to pay irredeemable
paper ; else where a similar obligation was impaired
by being reduced to an obligation to defiver a tract
of pine barren land, or an instalment law was passed
and an obligation to pay to day was impaired by

[
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being ‘reduced to an obligation to pay at several East. District.

periods, at the distance of intervening vears. Such
was the o/d luw. The consequent diminution of
the fortunes of several individuals, the total ruin of
others, and the Indispensable concom