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CASES
ARGUED AND DETERMINED
IN THE

SUPREME COURT

OF THE

STATE OF LOUISIANA.
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£ASTERN DISTRICT, DECEMBER TERM, 1815.  Fast’n. District.

Dec. 1815.
——te— ) W~~~
Rt ) . Fagor
FiGOT vs. DAVID. vs.

N Davin.
ArpeAL from the court of the parish and city of Nobillofex.
New-Orleans. . ‘ ﬁ%%?f’ ;Edlrltf:r:to
This was a suit on a promissory note. On a
final judgment being given for the plaintiff, the
defendant filed a bill of exceptions and took an
appeal.

The plaintiff and appellee contended that
the supreme court could not examine the case, as
there was no statement of facts, and the bill of
exceptions had been taken to the opinion of the
court on a final judgment. ,

Matiews, J. delivered the opinion of the
court. Inthis case thereis no statement of facts
Vou. 1v. A
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East’n. District. . . .
“pec.1615.  made and transmitted to this court, as required

L~~~ by law, nor any special verdict, and as no bill of
FA%0T  exceptions was taken to any opinion of the judge
Davo. in the court below, given during the progress of

the trial, the exception which comes up with the
record, being taken to a final judgment, is con-
trary to law and praclice.

Tt is therefore ordered, adjudged-and decreed,
that the appeal be dismissed, at the costs of the

defendant and appellant.

Turner for the plaintiff. Duncan for the de-
fendant. . See Bujac § al. vs. Muyhew, 3 Mar-
tin, 613.

i

—

MAFYOR &c. vs. HAGNON.

Aninjuncton APPEALfrom the court of the parish and city of

not to molest .
ortrouble, does New-Orleans.

not prevent a

:u;-itéﬁfscem" MarTiN, J. delivered the opinion of the court.

f;”;;‘,ﬁe“g}iﬁ The petition states, that the defendant, in 1781,

§“““°“’.°a““°‘ erected a shed, between the levee and the river,
€ acquired by

preseription. iy the city of New-Orleans, in order to carry on
The Maycr

&c. of New-Or- some carpenter’s work for the Spanish govern-

leans, may sue . . . .
for the removal ment, and established near it a deposit of timber.

ofanyisence. In the month of January of the following year,
the cabildo ordered the shed, timber, &'c. he-



OF THE STATE OF LOUISIANA. 3

tween the levee and the river, to be removed ; Bastn. District.
but on the solicitation of the ‘defendant, he was af- m
terwards allowed to use his shed and the neigh- Maron &e.
boring ground asa (lveposit‘bf timber, on condi- Maowos.
tion that he should cause no inconvenience to the

public ; whereupon, he erected other wooden

edifices or sheds, and fenced in a large space

of ground around them, to the prejudice of

the public. and tosthe llllldl ance of the common

use of the banlf@f:the river in the centre of the

front of the city.

That the city council, w1sh1ng to allow to the
navy of the United Statés a sufficient space for
the building and repairing of ships, and to ex-
tend this facility to ship builders, as far as public
convenience would allow, authorised the officer
commanding the naval forces of the United States
in New-Orleans to fix the boundﬁr@es of the na-
vy-yard of the United States, and those of a
private yard to each of the ship-builders in the
city—and this was_accerdingly done.

That the defendant, having manifested an in-
tention to oppose‘the views of the city council
in this respect, was ordered, by a resolution of
that body of the 16th of November 1809, to con-
fine himself within the limits allowed him by the -
commodore : and the officers of the police were
orﬂered, in case of his obstinacy, to remove any
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East’n. District. timber or other materials which he might place

Dec. 1815.
|V o'

Mavor &c.
8.
Ma6NOXN,

beyond the said limits.

That, on this, the defendant obtained, from the
superior court of the late territory, an injunc-
tion staying the execution of the resolution of the
city conncil. ' '

The petition averring, thatthe spet thus occu-
pied by the defendant is” public. property, con-
cludes with a prayer that he: fia¥ghe decreed to
clear it. W

The defendantresists the plaintiffs’ suit, plead-
ing the injunction -obtained {rom the superior
court in bar, averring that the suit in' which it was
obtained is still pending and undetermined.— _

. He alleges that he has been in possession for up-

wards of thirty years, and claims the benefit of
the prescription arising therefrom. He sets forth
the confirmation of his title by the land commis-
sioners of the United States, and concludgs that
the ground in question is private property. He
denies that his establishment is a nuisance ; and
lastly, controverts the right of the plaintifl' to com-
plain of his encroachment, if really he did en-
croach.

The parish court having overruled the pleas
relating to the injunction and the plaintiffs’ right
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to sue, the defendant took a bill of exceptions to Ea%’n ?éslt?d
the opinion of the court in this respect. Py,

The cause was tried by a jury, who found for Mavor &e
the plaintiffs, and there was judgment accord- Muexox
ingly.

The defendant appealed.

The statement of facts made by the parlsh

judge is as follows:

© «Some time before the year 1781, the defendant
obtained from the Spanish government the grant
of a lot of ground in the city of New-Orleans,
close to the levee, on which he built the house
in which he now lives. Afierwards, and still
before the year 1781, he built a shed, opposite
to his house, on the bank of the river, outside of
the levee, in order more easily to work on some
vessels he was repairing for the Spanish gov-
- ernment. :

“In the year 1781, the cabildo of the city of
New-Orleans ordered the shed to be pulled
down, as obstructing the bank of the river; but °
soon after (on the 19th of January of that year)
that body, on the defendant’s petition praying
that the shed which he had built in front of the

river, to facilitate the work he was charged with,
" by order of the Intendant, might be suffered to
remain, and that he might be allowed to keep
near it some timber which was there for said
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East'n. Bistrict. Work, without incommoding the public in any

Dec. 1815.

\ v~ Inanner, consi

dering the real necessity wh‘ich‘

Maron &c. existed, allowed the prayer of the petition, until
8.

MaaNox.

the vessels and hoats destined for the expedition
against Pensacola should be dispatched and gone
out of the port.

¢ Since thattime the defendant remained in

wpossession of the shed, and enclosed a great part

ofthe bank of the river near it for a+ship-yard.
¢1n the year 1809, the city council directed
the Mayor to cause the shed on the levee to be
pulled down, as obstructing the the bank of the
river; but the defendant filed a petition in the
superior court of the territory praying for re-
lief, ond obtained from one of the judges an in-
junction not o molest or in any manner trouble
the petitioner in his enjoyment or possession,
which suitis as yet undetermined.
¢1In the same year, the city council desired
the naval coamander of the United States in

- the station to distribute the bank of the river a-

mong the ship carpenters of the city, in order to
allow to each a spot sufficient for his work ; and
that officer having complied with the resolution
of the council, the defendant refused to keep his
timber within the limits allowed him; a part of
it was thereupon seized and sold by order ofthe
Mayor, and the defendant instituted a suit in

¢



OF THE STATE OF LOUISIANA. ¥

which he obtained a new injunction, and finally East'n. District.
Dec. 1815,
recovered damages to the amount of one hundred o ~_ .
and fifty dollars. Mase « &e.
It was provenin this suit, by the surveyors Muexox
and overseers of the city, that there are eighty
feet between the levee and the river, at low wa-
ter, in the place where the defendant has his
ship-yard, which occupies one hundred and
~ thirty-two feet along the levee, and sixty-four in
depth between it and theriver; that the yard is
surrounded by a high fence, and is situated on a
part of the bank of the river and the landing
place of the port of New-Orleans, where ships
are repaired; thatthey coasider the shed and in-
closure as an obstruclion to the public use, to
which the banks and landing places of naviga-
ble rivers are subject.”
Annexed to the record is a certificate of the
land commissioners of the United States, con-
firming the defendant’s title to the ground be-
tween the levee and the first houses in front of
the city ; but, the board do not appear to have
considered themselves at liberty to confirm the
title to the ground between the levee and the

river ; whichis the object of the present suit.

Annexed also is the record of the suit in the
superior court, on which an injunction was ob-
tained.

I
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East’n. District.
" Dec. 1815.

Y™ e
Mayon &ec.
vs.
MagNow.

CASES IN THE SUPREME COURT

It appears to this court, that the spot which
the defendant inclosed is really a part of the com-
mon or public land, which is out of commerce,
incapable of being alienated, and must ever be
free to the inhabitants and strangers ; that the de-
fendant can have no right, claim or title thereto,
except in commeon with the rest of ‘the commu-
nity.

But he resists the plaintiffs’ suit: 1st. Be-
cause they are emjoined by the superior court
not to molest or in any manner trouble the peti-
tioner (the defendant)in the enjoyment or pos-
session of the premises. 2d. Because he has
possessed for thirty years and bas acquired aright
to the premises by prescription.  3d. Because
the commissicners of the United States have con-
firmed his title. 4th. Because his establishment
isnot a nuisance. 5th. Because he has a right
thereto under the permission of the cabildo. 6th.

_ Because the present plaintifls are without capa-

city to institute the present suit.

I. The injunction alluded to was not issued
by the court on a final judgment, but by a judge
at chambers in limine lifis, on the ex parte appli-
cation of the then plaintiff, now defendant. 1t
was a conservatory measure, the scle object of
which was to preserve matteis in sfatu quo tll
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judgment. It does not affect the right of the wastn. pistrict

present plaintiffs; it prevents only volesde fuit, m

any actual disturbance by their sole act; to seek Maror &c.
8.

by legal means to ascertain and establish a 3o
contested right is no molestation or trouble.

The terms molestation and trouble, always
convey the idea of some injustice; the parish
Judge was thevefore correct in disregarding the
defendant’s allegation in this respect.

II. The premises not heing susceptible of a-
lienation, cannot be acquired by prescription
which supposes a title fairly acquired, but not
now susceptible of proof. |

III. The commissioners of the United States
did not confirm the title of the defendant to the
ground in dispute.

IV. The defendant’s establishment is a nui-
sance, hecause it obstructs the free use which the
inhabitants and strangers have a right to make
of the premises. The defendant’s counsel con-
tends that he, being a carpenter and neces-
sarily engaged in the repair of ships, which can-
not conveniently be effected any where, except
on the very margin of the river, has a right
to occupy there as-much ground as is necessary

for his workmen to work upon, for laying his
Vor. 1v. B
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Easu. Dstict. necessary supply of timber, keeping his tools,

])/’(‘.‘ 130 5.
(ot

Mave. &e.

8.
MaigNoON.

&'c. as 4 fisherman may fasten his bark to the
trees growing there, and may use a spot to dry
his net or sell his fish. "This is true; bat, as the
fisherman could not jusiify the inclosure of a
space of ground on the bank of the river, for the
safety of his net when spread to be dried, nor
the ercction of a warehouse for the storage of iiis
fish; the carpenter cannot justify the erection of
a permaneut shed or building for the safety of
his tools, or the materials which he uses, nor to
fence the ground for the protecilon of the timber
which it may be his interest to accumulate. 1IL
Part. tit. 28 1. 6.

V. The permission of the cabildo, or the ex-
emption granted by that body to the defendants
from his immediate compliance with their order
to clear up thepremises was temporary, and had
expired by his own limitation.” If its duration
had not been limited, it could only have given at
best an estate on sufferance.

VI. The inhabitants of the city of New-Or-
leans were incorporated with a view to the betfer
preservation and defence of their common rights.
If the enjoyment of any of these be obstructed,
individuals of the corporate body may in certain
cases maintain an action, but these rights would
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e corporate body was not Eastn. Distriet.
be easily invaded if th 73 y st Distr

enabled to enforce them. It would ill suif.the (~~C
_interest of any individual to incur the trouble Maxos e “
and expense of vindicating the rights of the Maevox. .

; whole, by a suif in his private name. , o

It is therefore ordered, adjudged and decreed,
that the. Judgment of] the parish court be aﬂil med,
with costs, to be paid by the defendant and ap-‘

pellant . :
Moreau for the plaintiffs. Mazureau for the
defendant. * : e )
COX, surviving <S’c. vs. RABAUD'S STNDICS. .t

¢ ‘ LIV o 4 X
Cross appeals fromthe court of the pamsh and Jftbe mortga- 3&

gee receive ‘a’

. ; ‘}w
city of New-Orleans. x negotisblenote ¥
: . for hisdebt, he’ i
canpotresort to oo
MARTIN, J. delivered the opinion of the court. bis. e, with- -, '
out showmg 5

On the 29th of June, 1811, Cox (the plamtlﬂ' that he still
below, now the appellant and, appellee) and u?\l;()l:lé,h el

Bartlett, were partners in trade, under the firm ,éff‘{};‘;t lﬁf;tl
of Bartlett & Cox; and Cox was also the attor- ﬁﬁ:eg’lgﬁ inter
ney in fact of Bartlett. The firm oWned twa

undivided thirds of a rope-walk; the remuimng

third was' the property of Hellen & Weders- sm

on,

* Dt.mut}‘w, J.did not join in this, nor the preceding. opxmon, hav-
ing been prevented by’ indisposition fromatteriding at the hearmg

’

,
I s . v -
e
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‘Eastn. District. trand.  Bartlett & Cox sold one of their thirds .

oS to Rabaud for 814,151, payable 85,000 down,
cox, * 85,000 in one, and B4,151 in two years.
RABA;)’D’S

e ) the same day, the vendors and vendee

whole, so that €ame to an ao'reement ev idenced by a notarial
it does not ap-

pear whether act, by which the latter (m order to afford to the
the halance be

part of the former the facility of obtaining the ameuntof the

- mortgage debt

or of the simple defeued,mstalments) bound himself to furnish,
ones, the credi- y

U el ot be 0D Tequest, his note. or notes to the amount of

allowed to a- B3 . ' avs v
A et ». 85,000, or any sum under, payable at 60 days,

Lis mortgage. to the order of the yendors, to be discounted at

- the bank ; and at the maturity of such mote, or
notes, to furnish another or others, of the same
amount, to be discounted, in order to takeup the
first; and so on at the end of every 60th day, un-

" o til the 29th of June, 1812, When the Whole sum

of $5,000 was to be paid. , A like provision was

_+ made inrespect to the last instalment.
“‘Raband took charge of the rope-walk, carry-
. ing on its affairs, for the benefit of all parties,

. until his death, which happened on the 15th of
~ . May, 1813..

Bartlett &' Cox and Hellen & Wederstmnd,
1espect1ve]y opened accounts with Rabaud.” -
. T'he fivst item to the debit of Rabaud, in his .

. account with Bartlett & Cox, is a sum of 814,151,
, the purchase money aforesaid, and credit is given
him for the first payment, viz. 4,000 in_cash =

\ (N ’ s
T , " ..

e o0
HERTE
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and $1,000in a note ; and farther, for a note of L\;t)r:ll)éslt?ct

$5,000, the amount of the second payment, an- \_~~_

ticipated according to agrcement: and on the Cox

29th of June, 1812, credit was given him for a Ruisavws

note of 84,151. SIS
Rabaud, from this time till his death, supplied

Bartlett & Cox with his notes according to the

agreement, and also with other notes and drafts

of his and other persvns to a considerable a-

mount, and Bartlett & Cox supplied him with

provisions, yarns, money and other articles, for

the use of the rope-walk, to the amount of up-

wards of 340,000.

After the death of Rabaud, the business of the
walk was conducted as before, by his widow,
until the first of January, 1814, when a balance

of 26,873 85 was struck in favor of Barllett &
Cox.

The amount of the accommodation paper given
by Rabaud was intermingled with the proceeds
of other paper furnished by him, and the whole
was indistinctly carried to his credit, and ap-
plied by Bartlett &' Cox, in their account, to the
discharge of the purchase money and of the sup-
plics made to him in cash, provisions, yarns,
&'c. for the use of the rope-walk.

Rabaud’s widow renounced to the community.

The present suit was instifuted for therecov-
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East'n. District, ery of the aforesaid balance, with a privilege,

Dec. 18135.

L~~~ lien or mortgage on Rabaud’s part of the rope-

Cox
vs.
RaBavp’s
SYNDICS,

walk. ' Judgment was obtaind for the whole
sum, but the privilege, lien or mortgage, was
confined to that of 4,451 dollars.

From this judgment, both parties have ap-
pealed ; the plaintiff contending that the whole
is a privileged debt; the defendants, that no
part of it is so.

The amount is not contested

During the trial below, the plaintiff produced -
ten notes of Mde. Rabaud, given for the use of
the estate, protested and remaining in his
hands ; eight of which bear date of the latter
part of the month of May, 1813, and amount to-
gether to the sum of 5,350 dollars ; one of the
9th of June for 1,000 dollars, and one of the
16th of June for 550 dollars; all at 60 days ;
the aggregate amount 6,850 dollars.

The defendants, on their part, showed that
the renewing notes, according to the agreement
and the routine of bank business, as far as rela-
ted to the note for 4,151 dollars, should have
different dates; and they produced and spread
on the record copies of sundry notes discounted
in bank, subscribed by Rabaud, of dates and
amounts corresponding with those of the origin-
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al note. Some of these notes were endorsed by eastn. District,
. Dec. 1815,
Bartlett & Cox. They also spread on the re- \ g ~_
cord copies of a number of checks of corres- Cox
vs.

ponding amounts and dates, with which they con-  Ransow’s
tended the accommodation paper was taken up. "

On these facts, the only question for the solu-
tion of which this court is resorted to, is, whether
the plaintiff’s claim be in the whole or part a

privileged one, or any thing more than a simple
debt.

If we examine only the account current, which
makes part of the statement of facts, it is clear
‘that the plaintiff can have no Dbenefit from his
mortgage ; for, striking a balance on the first of
July, 1813, when the firm received alarge pay-
ment, they are debtors, after being paid for the
rope-walk, of the sum of 2239 02. 'The peri-
od, taken for striking this balance, is only two
days after the last portion of the price of the
rope-walk became due. _

But, besides the deed of sale and the ac-
count current, there is another instrument which
it is proper to look into. . This is the notarial act
by which a facility is secured to the plaintiff—
the demand of Rabaud’s notes for the two defer-
red instalments, in order to obtain money thereon
by anticipation—and afterwards of othernotes to
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East'n. District. renew the former ones from 60 to 60 days, as

« Dec. 1815.

v~ they became payable.

Cox

vs.
Rasavn’s
“SYNDICS.

The effect, on the mortgage, of the facility,
which it appears from the account current was

thus afforded, by two notes received by the plain-
tifl (the first of 5,000 dollars, the other for 4,151

dollars) must be ascertained.
The notes certainly did net extinguish the’

" mortgage; for, if either the original notes, or any

of those subsequently given for the renewal of
them, was unpaid at maturity in the hands of the

“plainiiff, he might resort to his mortzage. But
p ’ g gag

this transaction, although it did not extinguish
the mortgage, did certainly affectit. For, even
if the plainiiff liad on the day any of the 'instal-.
ments became payable, apniied to a judge for an
order of seizure, if the whole transaction was-dis-
closed in the petition, he wouldshave withholden
his fiat, if the notes were not tacked to the peti-
tion, uutil they were satisfactorily accounted for :
and if, for want of this information, the order of
seizure had been obtained, its execution would
have been suspended on the facts being properly
suggested by the vendee.

The plaintiff could not have oﬂ'ele(L the ab-
sence of the notes from the possession of the ma- -
ker, as evideuce of their being unpaid a,nd con-
sequently no obstacle to his demand. For it
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would not suffice for him to shew that the maker Fustn. District.
bad not paids | £ v Dec 1815,
1ad not paidd; he must have gone farther (as the Ny

noies were negociable) and have shewn that he Cox
. s,
was still holder of them. Ramcw’s
SY \NDICR,

We ave, therefore, of opinion, that the plain-
tlf cannot avail himself of nis morignge, unless
he shew that he still holds the original notes, or
ei her of them, or any other clearly proven to he
given for the renewal of the original.

With regard to the first sum of 5,000 dollavs,
which became due on the 29th of June, 1812, as
no note of a da‘e prinv to the (3'h of May, 1813,
is offered, and as the statement of facts shews
that the original note to be given fov it, was not
to be renewed after the Srst date, theve cannot be
anv doubt of the correciness of the opinion of the
parish court, who denied any right of mortgage
or privilege thereon.

As to the second sum of 4,151 dollars, it ap-
pears that the original note for it, was given on
the 29th of June, 1812 in the ordinary rontine
of hank busincss the paper hecame renewable on
tha £st of Septenber and 31 of Novemher, of
that vear, and on the 5th of January, 9th of
March, and 1 tth of AMay, 18131 after which, ac-
cording to the agrecment. it was not to he renew-
ed, but paid.  The defendants have shewn that

Yor. 1v, C
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Bast'n District on {hece dave, poles of theivs, of Gie amonnt for

FEE U S}
Lsvoa/
Cox
1%,

Rar v
~1. DiCS,

wlieh the eriginal pote was to he tewedl weve
pegosfoled, some with, efheps withont, the ylain-

til’s endoveerent.  This is net eainsoyad.

Bot tiie plaintiff produces ten votes of Mde.
Rhud, given, itis adwmitted, for the benefit of
the rope-walk,  The fivst, in order of time, bears
daie of the 30 of dMay., 18133 s smount is
5350 dollars,.and the acconn current shews that
on the day it became nayabie. the plaintiffowed
to the esla‘e a sum more ‘han oefiicient to ba-
lince it.  The other niue notesthave different
dates, feom the t4th of Slay to the t3th of July,
and their agsregate amount is 6. 99() dollars 3
Bt the individual sums are such that no number
of ates can bhe celecleds o ozl amount of
which can covrespond to the sum of 4,151 dol-
Iavs, evoressed in the ovizinal note, said fo be
represeated by notes in the plaintiff’s possession.

Wien it is considered that from the day of the
sale to fabawd, an account was kept open till
the fiest of Janaary, 1814, a period of about two
years and a baif, when a balance was strack,
and appeareid o be in favor of the plaintiff, of the
st o 6.873 dollars, including the ten notes
awsnting fo 6,350 dellars, it will easily be be-

N

Heved thatthese fenaoles repiresent that balance,

within a tride. Waea we notice, that within



OF THE STATL oF LOTIRIANA,

19

that period, the parties deali together to the a- F~sf’|} Tt

mount of upwards of 60,000 dollars, inciuding
the 11,451 dollars, the price of the rope-wak,
it will not he casy (o helieve, with the testimony
(ov rather preswaption) helvve us, that e ba-
lance due to the phintidis the vesuli of Gausac-
tious exclisively velative to ihe piice of tic mpe-
walk, which hears an inconsiderable proporticn
to the rest: and if this balance is uot exclusively
the resull of sunch transaciions, we are withiout
any rule by which it may be apportioned.

Neither will any one, with the least knowledge
of the routine of bank business, easily nppr('—
hend how anote for 4,151 dollars, at 60 days.
dated the 29th of June, 1812, was by snccessive
renewals transferred intothe ten notes produced.
the dates and amounts of which hear no possible
kind of relation to it.

The account of the renewal of the notes, as
given by the defendants is much move probahle,
and the presumptive evidence arising from the
paper which they spread on the record, and
which the plaintiff was oered the opportunity
of contradicting, would suffice to turn the sczles
against the latter, on which the onus proba::di
lies.

We cannot recognize these ten notes, or either

of them, as representing that of 4,434 dollars,

1(\13
oy
s,

Rinstn’:

QYN DI
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Easn. District. ' We conclude that the parish court erred in
Phor 1o s

w~u 2llowingany lien, right of mortgage, or privilege

Cox  to the plain:iff'y is judgnentis therefore, an-
vy N »
Revaws  nulled, avoided and reversed; and, proceeding

SYNDICS.

to give such a judgment as the court below ought
to have given, we order, adjudge and decree,
that the plaintiff be collocated as a simple cre-li-
tor of J. B. Rabaud’s estate, for the sum of
6,873 dollars and 86 cents, and that he pay the
costs of both appeals.

Porter and Depeyster, for the plaintiff; Jfo-
reau for the defendants.

NORRIS vs. SICMECRD.

Anorderfor  Appeal from the court of the parish and city of

the delivery of o+

the thngsoll » N ew-Orleans,

not a delivery
of it. . . . .

fvl‘l,e(.l.e(mo,.s T'he plaintifl hrought his action to recover the
) (; R N :U‘(' » . : o
may attach 1. value of sundry avticles by him furnisi.ed for the
thing sold, if it
hasnot beende-
livercd.

ship Jane, of New-York, of which he alleges the
defendant is owner.

The action being against an absent debtor, a
writ of attachment issued and was levied on cer-
tain goods of the defendant. in the possession of
Talcott & Bowers, who were summoned and in-
terregated as garnishees. From the answers to
the inwerrogatories, it appeared tihat the garni-
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shees held in storage a quantity of cotton, Fas'n. Districr.

Doe. 1815,

the property of the defendant, and a boat. Tae <

statement of facts shewed, that previous to. the

Wonruy.

levying of the attachment. the defendant had Muwrors

made a sale of the cotton to Jobhn B. Lawrence
amd John D. Reese.  This sale took place in
New-York on the 28th or 29th of September,
181+, but was not known in New-Orieans till
the aitachment was levied on the coiton, on e
28ih of October following, when the defendant
bad failed. On the 3tst of May, 1815, the pur-
chasers of the cotton fiied their claim theveluvy,
which was sustained and recognized as valid by
the parish court.
The plaintiff appealed.

Hennen for the claimants.  The delivery of
the order of Mumford. directed to Talcott &
Bowers, requesting them to deliver Mumford’s
colton, in their hands, to Lawrence and iiecse,
the claimants, his vendees, was a delivery, which
vested the property of the cotton.  The proper-
ty would have passed even without any delivery
at all.

It is stated as a general principle of the com-
mon law of England (which is the law of the
place in which the contract was made) that, as
soon as the hbargain is struck. the property of the
gouds is transierred tv the vendee: aud by a re-

~—————
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East'n. Ditrict. gular sale the property is absolately vested iu

Dec. 151

\/\r‘\J the vendee, 2 Blacks. Comm. 148, If I offer

New s
vs.

MunroRD.

money for a thing, in a market or fair, and the
seller agrees to take my offer, and whilst I am
telling the mouey as fastas I can, he does sell
the thing to another: or when I have boughtit,
we agree that he shall keep it {iil I go home to
my house to feich the money ;s in both these cases,
especially in the first, the bargains are good, so
that the «eller may not afierwards sell them to
anothe:, and uponthe payment or tender and re-
fusal of ihe money agreed upon, I may take and
recover the thing. Shepperd’s Touchst. 225. 1If
the vendor has transferred the property, accord-
ing to the laws of New-York. where the contract
was made, this court will respect legem loci
contractus.

Porter for the plaintift. "The order to de-
liver was a means of ‘obtaining a delivery only-
It was an authority to demand and receive, not
totake—an authority to take, when the thing sold
is ponderous and present, Las all the effecis
of an actual delivery; here the coiton was
at the distance of upwards of five hundred
lIeagnes, and there was no anthority to take it.—
A delivery of the keys of a warehouse, which
contains the gouds sold, is a delivery, becausc if
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is an evidence of an authority to take. So there East’n. District.

was ne delivery of the cotton.

The principle of the civil law, which must go-
veru the present case, is perfectly at variance
with that stated Ly the connsel of the claimants,
to be that of the common law of Kagland.,  The
property remains in the vendor ill delivery. Tust.
3,2+ 3. Pothier, Vente,n. 349, So that the cred-
itors of the vendor have a right to attach it. Id.
320.

It is far from heing clear that the common law
of England differs from the civil, in thiz respect:
on the contrary, it is helieved that the princisle,
which is to direct the court in this case, is per-
fectly the same in both laws.

The English authorities cited by the counsel

of the appeilecs, clacidite tae rights of the par-
Cties 10 tie comwact of male.  biowastone says
that as svon us the bargaiu is struck, the proper-
ty of the guods is transieried to the venace—
that by aregualar sale, without a delivery, the
property is absolutely vested in the vendeej
yei not so absolutely, he tells us, that the vendee
may take it, invito alio, till after paywment, if no
credit be stipulated.  Shepperd says; that if’ the
scller, who has agreed to my offer, whilst 1 am
telling i money, as fast as T can, sells it to ano-
ther, Linay take and recover it on payment of

Der. 1815,
NtV
Norkis
s,
MurroRD,
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tast'n District the money.  Heve, two sales are spoken of, and

Dec. 1815,
Nt

Nonnis
s,
My MFORD.

delivery is not mentioned in cither; then there
cannot be any douht of my right, and perhaps my
right against the second vendee may result from
his buying the thing after my agreement, whilst
I am counting the money to the vendor as fast as
I can, which presumes his knowledge of my
right. In the o:her case, in which the vendor
agrees, after the completion of the sale by our a-
greement, to keep the thing, my right may result
from my being deened in possessicn of a thing,
wh ch the vendor has agreed to keep, to hold for
me. lIn neitier case, however, " does it ap-
pear, that Shepperd. any move than Blackstone,
had in comeniplation the tigits ofthird persons.
To cazes between the pur' es, ought the principle
of the common law imvoked to be confined,
in the same manner as that cited out of the Ro-
man law. and Pothier is not to be extended to
them.  Traditionibus, non nudis conventionibus
dominia vevum transferuntur. Between vendor
and vendee, the property passes without delivery.
Our civil code has an express provision to this
effect : ¢'The sale is considered to he perfect be-
¢ tween the parties, and the property is of right
¢ acquired to the purchaser, with regard to the
“eiler, as soon as there exists an agreemeni for

“ the vbject and for the price thereof, although
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¢ gaid ohject has not yet been delivercd, nor the Eastn. District,

“payment made.” ('ivil'Code, 346, art. 4. This
article is a literal copy of the Nupoleon Code,
1583. ]

Maruews,J. delivered the opinion of the court.
The only question submitled by the counsel for
the decision of this court, is whether the sale
made in New-York by Mumford, the defendant,
and the delivery of an order to the pnrchasers
fov the delivery of the cotton by his agents who
were in possession of it, in this city, vest the
property of the cotton in them—Whether the de-

livery ef the order is to be considered and ope-
" rate as a feigned delivery of the thing sold, and
{ransfer to the purchasers the complete owner-
ship of it, from the date of the order, to the ex-
clusion of the claims of {he defensdant’s creditors.

The necessity of 2 delivery to eflect a com-

plete transfer of the dominion and property of

the -thing sold, and the mode and effect of i,
whether the delivery be real or feigned, have
been so fully investigated in the case of Durnford
vs. Brooks” Syndics—3 JMurtin, 222, heretofore
determined in this court, that it is useleSS in the
present case to enlarge on the subject. 'The
sitnation of the parties, in the case under con-
sideration, supports the claim of the appellant
more s trongly than the ciccumstances of the case
VoL iv. D

Dec. 1815,

W~

Norrris
vs.
MuMFORD.
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East’n. District. alluded to did that of the Syndics of Brooks.—

Dec. 1815,

Py There the insolvent had personal possession oi

Nonris
8.

MUMFORD.

the goods, and had delivered part of them to the
vendee. Here Mumford, at the time he made
the sale of the cotton, had only possession of it
by means of his agents, Talcott & Bowers, and
therefore could make no real delivery, except by
their intervention. The order to Talcott &
Bowers, in the opinion of this court, is only evi-
dence of the sale by Mumford, to the persons in-
tervening and claiming the property, and does
not amount to a transfer of the legal ownership
and dominion of it, so as to prevent the creditors
of the vendor from seizing and having it sold to
satisfy their just claims, hefore actual delivery
under the order. ‘

We are of opinion that the judgment of the
parish court was erroneous, in determining that
the cotion, in the possession of the garnishees, is
not subject to the attachment, and must be re-
versed ; and it is therefore ordered, adjudged
and decreed, that it be annulled,avoided and re-
versed. Proceeding to give such judgment here
as ought to have been given in the court below,
it is further ordered, adjudged and decreed, that
the plaintiff and appellant recover from the de-
fendant and appellee the sum of three hundred
and twenty-three dollars and seventy-twe cents,
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with costs, to be raised by the sale of the Prop- East’n. District.

erly attached. See Maurin vs. Martinex & al. m
§ Mariin, March 1818. Nornxs
MU;:ORD.
——
HARANG vs. DAUPHIN: -

ArpeAL from the court of the parish and city  Thesumclai-
med, nov that
of New-Orleans.* recovered, as-
certains the ju-
risdiction of the
Duncan, for the defendant and appellant, court.

4

. . o Lepn e . The defen-
read an affidavit, stating that the plaintiff, in his qun s co-tres-

petition, demanded one thousand dollars for his Dot 1?;;?
damages, hut had recovered a sum under three
hundred dollais 3 that the parish judge errone-
ously concluded, that the jurisdiction of the su-
preme court was limited by the sum recovered
and not by thatclaimed, and had refused to al-
low an appeal: whereupon, he Pl‘ayed and ob-
tained a rule to shew cause why a mandamus
should not issue; on the service of which the

judge allowed the appeal.

Dersieny,J. delivered the opinion of the court.
The plaintiff and appellee, a planter of the pa-
rish of Orleans, being syndic of his district, and
having as such in custody, in his field, some
stray cattle, the defendant and appellant, his

MarTry, J. did not join in this opinion, having been of counsel in
the casc.
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East'n. District. neighbor, pulled down the fence which separates

Dec. 18135,
™V Nt
HirANG
's.
DAUPHIN,

theiv plantations, went afier some horses,
which helonged to him, and drove them out of the
appellee’s ficld into his own. ’

gaiust this alleged trespass the plaintiff and
appelice has laid a two-fold  complaint, assert-
ing that < it was commitled not only in violation
of his private property, but in contempt of the
authority with which he was vested as syndic.”
He concludes with a prayer for damages, and
has obtained judgment for ene hundred dollars,
[rom which the present appeal is brought.

T'he form of this action has been ohjected to,
as blending together a demand for public, with
one for private, reparation. It is certain that
the trespass complained of cannol be viewed
here, as the plaintifl’ represents it, as a violation
of a privale right and a contempt of public au-
thority 5 the plaintifil cannot recover damages to
his own use for such a contempt.  "T'he repara-
tion in this particular is of a different nature than
that due fora private injury. Pat, we cannot
think that the allegation of the plaintiff, concern-
ing the contempt of his authority, affects the ac-
tion which he has a right to bring for a private
1'c])al*ation\: his suit, therefore, can be maintained
so far as it concerns his private interest.

The next object of our consideration, is a bill
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A~y

of exceptions, taken by the defendant on the re- gaswn Bitice,

.. . . Dee. 1513,
fusal of the pavish judge, to admit as o witness (. o
a person who accomipnrnied the defendans when 1.

he went into the plaintifiy’ ficld »fter bis horses.  p o,

The judge, il ajpears, rejected that witness, as
intevested inthe eventofthe =uit. Inthis, weihink
he erred. It is a principle of our laws, thal,
even after a judgment has been ziven in s{idunr,
against several persont who have commntitted a
trespass together, if any one of them pays the
whole sum recovered, he has no action against
the others to compel them to coniribute. 1 Po-
thier, Oblig, n. 252. Muchless could the defend-
ant here, who is sced alone, call ou his co-
trespasser to share the condemnation with him.
That person is not iaterested in the eveat of the
suit, and ought to have been admitied as a com-
petent witness, however suspicious he may o-
therwise be, from his connection with the de-
fendant in the alleged wespass.

It might be further observed, that i he had
any interestin the suit. that interesi was adverse
to dhe defendant who cailed him; as the plain-
Giff who has recovered damages from one tres-
passer, cannot aflerwards demand any from ke
other trespassers. v Partida, 15, 15. The
witness, in the case, was to he benefitied by
a judgment againsi the defendant. Duperron
vs, JMeunier, 3 Jlartin, 285.
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Fastn. Distiict. Lt is therefore ordered, adjudged and decreed,
Dec. 1815 that the judgment be annulled, avoided and re-
Hamxo  vePsed, and that the cause be remanded for trial
Davrasz.  to the parish court, with directions to the judge
to admit Honoré Duplechin as a witnesss, if
there be no other objection to his competency,
than the one alluded to in the bill of exceptions

filed by the appellant.

Moreaun for the plaintiff 5 Duncan for the defen-
dant. -

— 4 —

SEGHERS vs. VISINIER & JAL.

Syndics be. APPEAL from the court of the parish and city
come personal- >
Iy Tl by their of New-Orleans.
own  miscon-

duct only. . . e
o Matuews, J. delivered the opinion of the

court. 'The plaintifi and appellee brought this
suit in the court below, to recover the sum of
%458 on account of money expended in law
charges for the benefit of the'estate of John Phi-
lips, an insolvent debtor, and also fof profession-
al services rendered to the same, which he claims
as being due and owing to him by the creditors
of said Philips, and prays judgment against the
defendants and appellants, personally and iz so-
lidum, because they, as syndics of the creditors



OF THE sTATE OF LOUISIANA. 31

aforesaid, failed to comply with certain rules L;;:z]l)éslt;mt

and orders made on them by the parish court. o~ N
These rules, the appellants, who were defen- Srenzns

fuldantq in the inferior court, state in their an- Visvron & Az

swer, were obtained ex parte, and this appears .

to be true from_the manner in which they are

worded ; l)eiﬁg absolute in the first instance and

obtained on motion of the appeliee.

When a debtor surrenders his estate for the
benefit of his creditors, they may cause to be ap-
_pointed by the judge a curator, whose duty it is
to take care of the estate; or they may appoint
some one or more among themselves, under the
name of syndics or assignees, to have the man-
agement of the said estate. Code Civil 8%, art. 34.
After the cession of goodsand appointment of

a curator or syndics, as in the present case, it
becomes their duty to collect the debts due to the
insolvent, to administer his estate most advanta-
geously for the mass of his creditors, and to pay
them their credits according to their privilege,
in pursuance of orders from a competent tribunal.
Like other curators, ad bona, they may on ac-
count of maladministration and waste, become
personally liable to persons interested in having
the estate legally and honestly managed. But
in an action against them, like the present, which
is instituted to recover the amount owing by
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Last ™ ll)x wt.the estate of the insolvent debtor or by the credi-
fi:\/\i: tors of such estate {or scrvices rendercd for lts
Sr6 LS henefit, and make them responsible in their in-

Vistier & an dividnal capacity. it is nccessary that the plain-

tisfin his pe}f‘:on <hounld clearly set forth the
waste commitied, and that it sheuld be fully pre-
G

ver: ai the trial. =

The only ground stated in the pelition of the
~appellee (who was plaintil in the parish court,)
by which ke altempls to charge ihe defendants
personally,is a disobedicnce ot a non-compliance
with certain rules obtained agaiust them, by him
ea parte. By these rules they were required to
file a tableau of distribution of the insolvent’s es-
tate, and to pay to the appotiant the sumclaimed
Dby him, as a sum priviieged ohove all others. The
foundstion of all errors and mistakes in the suit
"are to e discovered in this e parte order of the
juidge, commanding the payment of Segher’s
claim, as a privileged credit, without giving the
syndics, who reprecent the mass of the creditors,
ap onporianity of contesting this privilege in the
regular riepner of proceeding in such cases.—
A taldcan of distribution ias beea siuee filed by
them, in whick are exbibiled credilstoen exor-
sitznt awennt, of the same na‘ure as the appel-
lee’s  besides taxed costs, which shew clearly
the impropiicty of allowing tie payment of any
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particula‘r‘claim, before a distinct view can be East'n. District.
ha(}- of all the claims against the estate of an in- ‘D. o 1,,815'
solvent. - SromERs
The appellee has not in his petition set forth Visms & ax.
any waste committed by the appellants, other
than what is to be implied from their disobedi-
ence to the judge’s order of payment; thatbeing
founded in errqr cannot support the present ac-
tion.
It is therefore ordered, adjudged and decreed,
that the judgment of the parish court be annull-
ed, avoided and reversed : and itis further order-
ed, adjudged and decreed, that judgment he en-
tered here for the appellants with costs to be
taxed.
The plaintiff in proprid persond, Porter and
» Depeyster for the defendants.

MERCIER vs. PACKWOOD.

Appral from the court of the first district. If it does not
appear t}lat t!lC
'The petition stated that, in the year 1804, the ;:::tt:r el:ce(éls;

o e . th al
plaintiff leased to Cuningham, for the space of g3 ‘e agf

two years, twelve feet of ground, fronting the binay!beds
river by sixty in depth, at the rate of 524 a month,
that theessee erected thereon a building, which
in the year 1803, he sold to the defendant with

Yoi. 1v, E
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;;ast,n, District. the lease—that the defendaut, by the sufferance. ‘

Dec. 1815,

MEercien

of the plaiutiff, continued in possession, and paid
the rent till the first of April, 1845, when'the

Pacxwoop. Plaintiff requested him to leave the premises,

which he refused to do : that there are, at the in-
ception of the suit, July ist, 1815, seventy-iwo
dollars due for rent, which he refuses to pay.—

. The petition concludes that the defendant be de-

creed to'leave the ground and remove his build-
ing, and pay the rent now due, and that which
will accrue till he quité the premises and pay fur-
ther such damages as the jury may assess. ‘

The answer denicd all the allegations in the
petition.

There was a verdict and judgment for the de-
fendant, and the plaintiff appealed.

The statement of facts shewed that the lease
was made to Ouniugham; who sold it to the de-
fendant, as stated in the petition, that the defen-
dant let out and repaired the build ng at several
times, and paid the rent till the first of April,—
that immediately after the institution of the suit,
he sent the rent due to the plaintiff, who referred
him to his attorney, as the suit ‘was depending—
that the bulldmg on the lot isin a bad state, and -
it is feared that it will fall—that the plaintiff
wants his ground to build thereon, and is thereby



OF THE STATE OF LOUISIANA. 35

_kept out of the use of eighteen feet of ground, Easl‘;’;. ]1);1is‘lt§'xct.
adjoining the twelve leased to Cuningham, now | .
in the occupation of Devines, who originally Me¥cisn
rented them from the defendant, long before the Packwoon.
institution of this suit, but holds them under Hen-
nen, who, on the 26th of June 1813, purchased

them from the defendant.

'The court ordered the appeal tobe dismissed,
on motion of the defendant and appellee, be-
cause it did not appear that the matter in dispute
exceeded the value of three hundred dollars.

Seghers for the plaintiff; Hennen for the de-
fendant.

—— . G

SHANNON vs. BARNWELL & AL.

ArreAL from the court of the first district. The appeal

' will notbe suf-

The plaintiff sued for the recovery of a sum of ff,f:sicfo be dis-

three hundred dollars, loaned to the defendant, {ypars e

with interest, and recovered accordingly. ken for delay.
The defendant Barnwell appealed after the
signing of the judgment, and took no measure to
provide a statement of facts. The plaintiff mo-
ved to have the judgment affirmed with'damages,

under the 12th section of the act organizing the
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04 .
East’n. District. supreme court ;.and the defendant moved to dis-

Dec. 1815.
NV
SHANYON
.
BarnweLL &
AL.

miss his appeal.

Hennen for the appellant. A plaintiff may
always dismiss his suit: the appeilantis a plain-
tiff, and therefore, if he find it convenient, may
dismiss his appeal.

The plaintiff and appellee is not entitled to
damages. There were two defendants and one -
only appealed : the judgment might therefore
have been executed on the defendant who did
not appeal. Besides no appeal could be regu-
larly had : the original demand did not exceed
three hundred dollars. Interest and costs have
indeed raised it above that sum. But, in ascer-
taining the jurisdiction of this court, interest and
costs ought not to be counted ; the act of 1813, c.
12, expressly excludes costs.

Depeyster for the appellce. If one of the de-
fendants in this case by a frivolous appeal post-
poued the execution of a judgment fairly obtained
against him, by an appeal made with no other
view than to obtain a delay, he ought to be mulct-
ed in damages ; for independently of the injury
which the appellee may sustain, in consequence |
of the insolvency of the other defendant, he is

put to trouble and expence in attendixig to the ap-
peal.
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The interest which accrued on the money East’n. District.

lent, at the inception of the suit, was equally due
to the plaintiff as the principal, and made parf

Dec. 1815.

Y &
%rumvow

of the matter in dispute, which exceeded the anwm&

sum of 8300, by the amount of the interest.

The defendant who has appealed cannot a-
vert the consequences of his appeal by saying he
had no right to appeal. This would he taking
advant~ge of his own wrong.

Neither can he, for the same reason, avoid the
penalty of the law by the dismissal of an appeal,
to which it clearly appears he resorted for the
sole purpose of delay. He could not have had
any other advantage in contemplation. No
statement of facts, special verdict, or bill of ex-
ceptions, comes up with the record. We are
therefore entitled to an affirmance of the judg-
ment with damages. Fromentin & al. vs. Prieur
3 Martin, 225. Jennings vs. brig Perseverance,
3 Dallas, 336.

MaTrEWS, J. delivered the opinion of the court.
The court ought not in any case to permit the
appellant to dismiss his appeal, where it appears
evident that such-an act on his part will do an
_ injury to the appellee, by depriving him of a

right which can only be maintained and enfor-

ced by the appellate court. 'We have on several
occasions dismissed appeals, which operates an

AL,

t
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* East’n. District. affirmance of the judgment in the inferior courts,

Dec. 1615,

o~ S0 faras to authorise executions on them. But

' SHANNeN
v,

this has never been done, when it did appear

 Bagrwns & clearly that the appeal was taken for the sake

of delay only. The difficulty is to ascertain this
truth, where a full statement does not accompa-
ny the record ; yet, if it is not attempted to be
done, the provisions of the 12th " section of the
act cited, may in every instance be defeated by
the appellant, who chuses to delay, not praying
his appeal until after the time prescribed by law
for making a statement of facts. This circum-
stance, which occurs in the present case, together
with the presumptive correctness whichattaches
to every judgment of competent tribunals, until
the contrary is shewn, is in our opinion sufficient -
to authorise the court to give force and efficacy to
the law, by affirming the judgment with damages.

The appellant’s counsel further contefids that

" he has caused no delay to the appellee’s recov-

ery of his debt, because the sum or matter in
contention is below the amount on which appeals
are authorised. Without troubling ourselves
to remark, that this objection comes with an ill
grace from him who has ebtained the appeal, it

~ may be observed, that the record clearly shews -

that the matter in dispute, together with the in-
terest, exceeds three hundred dollars.
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It is therefore ordered, adjudged and decreed, East'n. Distict.
_that the judgment of the district court be affirm- m
~ed, with five per centum onthe amount for dam-  suxvwox

8.

ages, for the delay caused by the appeal. Bmx:-.;m&

“

FAURIE vs. MORIN"S SYNDICS & AL.

ArpeAL from the court of the first district. A promise
in considera-
. . . tion of the go-
This action was grounded on a written COn-vemor being
. revailed onb
tract, the preamb]e of which setsforth that at the fhe;arloemis:e%

“death of Joseph Faurie, the plaintiff’s husband,;zggingh:f of.
¢the protection of government granted to his ficsisnotbind:
widow, the usufruct of part of the office of a pub-
lic auctioneer, which the deceased had filled, by
a declaration that no person should be appointed
thereto, who would not take the widow as a

. partner ; and on the resignation of Bailly Blan-
chard, who had the office during thirty-one
months, Morin -obtained it on the same terms.”

Morin afterwards binds himself with Debon,

‘as his surely, to pay to the plaintiff, in licu of
part of the profits to which she had aright in the.
partnership, the sum of 81,200 per annum, in
monthly payments. He further undertakes to
refund to Bailly Blanchard the sum of 3350,
the residue of a sum by him paid to J. Pitot, his
predecessor, for which he is to retain monthly
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East’n. District. 815 1ill payment. He furiher eugages not to

Dec. 1815
Ficriz
s, i
Morin’s syx-
BIcS & AL.

¥

resign without giving the plaintiff three months
notice : and it is provided, that on quitting the
office, his successor shall refund to him such a
part of the advances made to B. Blanchard as

may remain unpaid.

The answer sets forth that the contract was
obtained without any valid or legal considera-
tion, and through misrepresentation and fraud;
that the principal obligor, and his surety, were
imposed upon by deceitful representations made
by the plaintiff and the then governor of the ter-
ritory of Orleans, that government had the
right of granting away one half of the profits of
the office of auctioneer, and so the obligation is
illegal and veoid. Iiis furtner answered, that
the commission thus obtained by Morin, is dat-
ed February 11th, 1811, and expired on the
same day in1812. The sum of 51,200 was by
him paid to the plaintiff for that year, and so no-

thing is due to her.

The court of the first district g;mve judgment
for the defendant, being of opinion that ¢the
second appointment of Morin was not a conti-
nuance of his first commission, but placed him in
the situation of a successor; sothat any engage- -
ment of partnership or otherwise, made in rela-
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tion to his office, must be construed to be only co- Eastn. District.
" ith hel [ Dec. 1815.
extensive wi he commggsmn ield at the tinte, Ny
and Morin having complied with his contract, Fivme
. . . . 8.
under . the first commission, is no further liable.” aoriv's sex-
DIcs & AL

From this Judgment the plamtlﬁ' brought the
present appeal.

As part of the statement of facts, the deposi-
tions of Pitot, Blanchard and Dubourg, come up
with the record. _

" The first states, that after Faurie’s death,
having been concerned with him in the auction,
he was appointed an auctioneer, and from nio-
tives of benevolence, allowed to the widow the-
share of the profits which her husband had in
his life time. He promised her notto resign, ex-
cept in favor of such a person as would extend
the same advantage to her, and reimburse the ad-
vances which he had made to her. Accordingly,
arrangements having been made with Blanch-
ard, who had objections o have a partner, espe-
cially a woman, he agreed to pay her a stated
sum yearly; on which, he was commissioned.

Blanchard deposes, that application was made
to him by Pitot, as before stated, and knowing
that the plaintiff had many friends, and was pa-
tronized by the governor, he conceived he would

not be much the loser by giving her a fixed®
Vor. 1v. F
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East’n. District.

Dec. 1815.
™V "/
FAvuRIE
s,
MoRIN’s SYN-
pIes & AL.

CASES IN THE SUPREME COURT

sum, and finally cameto an engagement similar
tésthat on which the pipsent suit is hrought.—
Having concluded tllisf,. he was told to wait on
the governor for his commission. He went and
gave his name to that officer, who ordered his
secretary to filtdp a commission. On its being
perfected, the deponent was sworn in and the
commission handed to him. 'The governor now
inquired whether the widow was to be his part-
ner, and he answered by disclosing his bargain
with her. He never had.spolien to the govern-
or till then. The commission was applied for
by the plaintiff or her friends: and it was well

.known that the governor made it a sine qud non,

that the candidate should be presented by her.

Dubourg deposes that he waited on the plain-
tiff to the governor’s to solicit Morin’s commis-
sion, he believed it would not have been granted
without the condition that the grantee should
take the plaintiff as a partner. He knows the
governor had told her to present a candidate and
he would inquire into his capacity. He knows
that Blanchard’s commission was granted at the
solicitation of the plaintiff, but cannot say that
the governor knew of any bargain between Blan-
chard and her. ‘

The statement of facts states that Mo-in’s first
commission bears date of February 11, 1841—
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the second of February 12, 1812. He wastwo East'n. District
years in office, but gave no bond on the second ~~_
commission. He paid Blanchard $353 22, on Favre

vSs.

the 25th of Fehruary 1811, and to the plaintiff Momx's srx-
at sundry times $14445. The contract on which
the suit is brought bears date February 13, 1811.

Morin made a cession of his goods to his credi-

tors.

Turner for the defendant. The plaintiff in
this case.cannot recover : for the contract which
is the ground of the action is not a valid one.

A valid contract is one which has a lawful
purpose. Civil Code 260, art. 8. Tt is void
if it be without a cause, or has a false or an un-
lawful one. Id. 264, art. 31. 'The cause is un-
lawfual, when it is forbidden, when it is against
moral conduct or contrary to public order. Id. art.
33. '

The plaintiff then is bound to shew that the
contract under which he claims has a lawful pur-
pose. 'The averred purpose of this is the pro-
curing a commission of auctioneer for Morin.—
Now, this is an unlawful purpose; it is unlaw-
ful, against moral conduct, and against public
order.

The rule of the common law is equally in
point. Considerations against the rules of law.
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East’n. District,

Dec. 1815.
FAvURIE
8.
Monrs’s sYN-
pIcs & AL

CASES IN THE SUPREME COURT

the policy of the law or the directions-of a statute
are void. JMackarell vs. Todderick, Cro. Car.
337, 353, 361 Morris vs. Chapman, Thos. Jones,
24 Martin, vs. Blytheman, ¥elverson, 197, Par-
sons vs. Thompson, H. Blackstone, 322, Garfort
vs. Fearon, id. 327, Blackford vs. Preston, 8 T
R. 89, Nerot vs. Wallace,3 T. R. 22, Smith vs.
Bromley, Douglas, 676, Waynel vs. Reed, 5 T.
R. 599, Vandilre vs. Hewit, 1 East, 98, Boothe
vs. Hodgson, 6 T'. R. 405, Mitchel vs. Cockburn,
2 H. Bl. 379, Aubert vs. Mace, 2 Bos. & Pul.
371. ‘

FEx turpi causé non oritur actio, Crisp vs.
Churchill, Selie. N. P. 95 Girardy vs. Rich-
ardson, 1 Esp. N. P. 1. 13, Howard vs. Hodg-
es, Selic. N P. 60.

The sole concideration of the promise in the
present case is the exercise of the plaintiffs’ in-
fluence with the governor.

In the case of Rex vs. Pollman and others,
the defendants were indicted for a conspiracy
to obtain money, by procuring from the Lords
of the Treasury the appointment of a personto
an office in the customs, and the court held that
the offence charged in the indictment was clear-
ly a misdemeanor : 2 Campbell, 331. In the
case of Norman vs. Cole, which was brought to
recover the sum of 730, deposited as a reward for
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services to be rendered in procuring a pardon, Eastn. District.

the courf held that the plaintiff should shew what
means were to be used in order {o procure it,
and he was nonsuited. 3 Esp. N P. R. and he
was nonsuited.

In this case it is clear that what is claimed is
in fact the price, the consideration money of
a sale—the thing sold an auctioneer’s commis-

sion. Now nothing was legally sold, for nothing
can Le the object of a contract of sale, but what
is an object of commerce. Code Civil 264, art.
28,

The right, to which the plaintiff pretends, of
being a partner, cannot have a legal existence.
Authorised auctioneers alone can sell, and there
cannot be more than three in the city of Orleans,
1803, c. 4. 'They are officers appointed by the
executive under an act of the legislature—re-
ceive a commission—take an oath—give sureties
and a bond to account quarter yearly on oath.
Are not these some of the civil functions and en-
gagements which the law declares women inca-
pable of fulfilling ? Civil Code 8. art. 1 & 2.

Partnership is a contract by which two or
more persons agree to put something in common
with a view to divide the benefit which they ex-
pect from the same. Civil Code 388, art. 1.
Now what did she put in common ?

Dec. 1815.

(O %

Favnie
8.
Monix’s s¥x.
pics & AL.
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East'n. Diswict.  Admitting the legality of the contract, it ceased

Dec. 1815.
™V
Forie
vs.
MoORI*’S 5YN-
vics & AL

with the commission of Merin in February 1811,
and the plaintiff is indebted to the latter for all
she received above the sum of 81200, stipulated
to be paid for the first year: every thing, above
this, being paid through a mistake. There is no
contract for it, it was received without a conside-
ration. Morin is bound by no moral obligation
to pay any thing farther. '
Neither is Debon, the surcty. For he may
oppose to the plaintiff all the exceptions belong-
ing to the principal, which are inherent to the
nature of the debt. Code Civil 432, urt. 21.

-Livingston for the plainiiff. There cannot be
any doubt that an auctioneer may have a partner.
In fact, most of the auctioneers in this and every
commercial city in the United States have. They
require aid, and may as well pay for it by a par-
ticipation in their emoluments, as by a fixed sala-
ry. Ministerial officers often have deputies, who
are compensalted for the services they render to
their principal, by a portion of his fees : and what
are these officers, but partners? May not judi-
cial officers procure aid in the same manner ? If
a justice of the peace, to whom his inexperience
or convenience may render the employment of a
clerk uscful, see fit to reward it by the allowance



OF THE STATE OF LOUISIANA. ay.

of a part of his emoluments of office, is there any tastn. District.
thing illegal <in this? Yet; whatare a »sheriﬁ'.’s m
deputy and this justicels clerk, but partners in  Ficne
the profits of the offices of their principals? No- Mormvs srx.
taries often do the like, and a woman able to ™ & ar.
write, as many often are, with sufficient neatness,
accuracy and expedition, might doubtless de-
mand from a notary who might have employed her
(on a fixed portion of the emoluments of office) a
merited compensation, as a partner in the profits
of, though she might be incapable of holding the
office. She might well allege, that the notary
and herself had put in common, he his right of
exercising the office of a notary, his skill and
learning, and she her skill in penmanship, labour
and industry, with a view, in the language of the
Code, to divide the profits, which they expected
from the same. Though this rarely, f)erhaps
never does happen, it is.not easy to shew any il-
legality in it.
But the appointment of an auctioneer, confers
on him who receives it, rather a privilege than
an office. Before the act establishing it, any one
could sell at auction. 'The act created a mono-
poly or privilege, which was granted to a cer-
tain number of persons, in consideration of their
engagement to pay into the treasury a sum equal
. to two and one half per centum on the amount
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East'n. District, Of their sales. In cffices, government pays the

Dec. 1815.
I

Favnie v .
vs.

, incumbent to perform his duties : here the in-
cumbent pays goveinment.

Mouv's sxxv - The partnership therefore mentioned in the

pIC8 & AL~

pleadings, was a lawful one. The plaintiff put
in the good will of the store of her former hus-
band, the customers of which it was expected
would be induced to employ the person who took
her in partunership, in preference to any indiffer-
ent auctioneer. Many rich merchants took an
interest in her helpless situation. Yielding to
compassion and aiding a distressed family, was a
consideration to which the governor might pro-
perly yield, if the person pointed out by the
plaintiff was in every respect properly qualified.

If the partnership was a lawful one, of which
no doubt can be entertajned, if it appeared, af- .
ter it had been entered into, inconvenient or dis-
advantageous to the parties, they were certainly
at liberty to put an end to it, and substitute
thereto the agreement which is the ground of
the present suit. This was done, two days
after Morin had obtained his commission,—this
document bears date of the 41th, and the agree-
ment of the 13th of February. This agreement,
thus substituted to'the partnership, was in the
contemplation of the parties to be commensu-
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rate in its duration with the intended partnership. Eastn. District.

. . . Dec. 1815,
‘So did the parties understand it. Py
Facrie
Martix, J. delivered the opinion of the court. s,

Mowmin’s 5YN-

It appears to this court, that the promise of »res&an
the defendant, Morin, cannot support the ac-
tion. From the instrument itself, it is manifest
that the only consideration on which it rests, is
the illegal condition, on which it is stated that
the office was obtained. 'This condition is con-
trary to sound policy. Offices are to be granted
absolutely, without any condition. It is not in
the power of the grantor to lessen the emolu-
ments which the law has affixed to the dis-
charge of otficial duties. It matiers not to what
use the share of emolument, thus carved oul, is
applied. The public will be ill served, if the
circle, within which an officer is to be selected, is
narrowed by a reduetion of the legal emoluments.
If these are withdrawn from the incumbent, he
may be placed under the temptation of compensa-
ting himself by speculation, extortion and fraud.

The condition, under which the office was ob-
tained, being illegal and void, it follows that
the promise cannot suppert an action.

Tt is therefore ordered, adjndzed and decreed,
that the judgment of the district court, be af-
firmed with costs.

VoL. 1v. G
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Fast’n. District.
Dec. 1815,

et L. & M. CRESSE vs. MARIGN'T.
L. & M. CresyE
S,

MuwieNy. ArreaL from the court of the first district.

Children are  The petition stated that the plaintiffs are the

not suable as
heirs. tiil the: owners of a slave, whom they inherited from
accept the in-
heritance. their grandmother, and who was unlawfully de-
tained by the defendant. 'The answer denjed
all the facts, and averred that the defendant
purchased the slave at a public auction, from
the proper officer.
There was a verdict and judgment for the

plaintiffs, and the defendant aprealed.

The statement of facts <liewed that the plain-
tiffs proved themselves to he the sole owners of
the slave in question, Faving inherited him from
their grandmother,—that he remained a consi-
derable time before the death of Joseph Cresse,
their father, in his posscssion,—that the plain-
tiffs being out of the state at the death of their
father, the slave was inventoried as his pro-
perty, by order of the conrt of probates, and
afterwards sold with the rest of his estate, by
the register of wills, and purchased by the de-
fendant. By a copy of the record of the court
of probates which accompanied the statement of
facts, as part of it, it appeared that M. Cresse.
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one of the plaintiffs, instituted a suit for her Eastn. District.

. Dec. 1815.
share of the estate of her grandmother, which _~~_"
had been administered by her father. L. &M Curser

. ve.
MAaRIGNY,

JMorequ for the defendant. The plaintiffs are
not entitled to recover from the defendant, who
has acquired a good title. A sale by the re-
gister of wills, by order of the parish judge, is
a judicial sale, by which the property passes.
Not so a sale by the sheriff under an execution :
for he has authority to take the goods of the de-
fendant only, and if he takes those of a third
person, he is a trespasser.

The law makes it the duty of the parish judge,
on being informed of the death of a person, in
the absence of his heir, to affix his seal on his
effects, and afterwards sell them. Civil Code,
172, art. 123—128. 'The effects here spoken of,
must be those which are apparently his—those
found in his possession,—unclaimed by any
other person. The judge has no criterion by
which to regulate his conduct in this respect : if
he finds property, over which the deceased act-
~ ¢d as owner, he must sell it, though there he no
positive proof of his ownership—no means of
ascertaining whether that preperty be absolute
or special only. When the property is thus
put up to sale, the persdbn to whom it is ad-
judged acquires a complete title thereto.
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East’n. District.
Dec. 1815.
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The sale by a judicial adjudication of a piece
of property, found among the estate of a deceased

L. & M. Crsssz person, vests it in the purchaser: the owner

vs.
MARIGNY.

when known is only entitled to the proceeds. Po-
thier, Traité de Propriété, n. 252. 'The goods
of a third person sold among those of a bank-
rupt, pass likewise to the purchaser. Ord. Bilb. -
b. 16, art. 8. ‘The adjudication of a stray de-
stroys the right of the owner who has not claim-
ed it before it was adjudged. Pothier, Traite
Propriété, n. 16.

But if the property did not pass by the adju-
dication to the defendant, still the plaintiffs are
not receivable to claim the slave from him,—at’
least without tendering the price: for the defen-
dant is a creditor of the estate for the sum paid,

.and the plaintiffs are clearly his debtors there-

of, unless they expressly renounce the inheri-
tance of their father : and this, it is too late for
one of them at least to do, for she has brought
suit for part of his estate.

On the death of the father, the law casis the
inheritance on his children, and destroys by con-
fusion any right which they may have against
his estate, unless they renounce the inheritance,
or accept it with the benefit of an inventory.
Pothier on Obligations, n. 605, 607. 'The per-
son called by law to the inheritance is heir, as
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soon as the ancestor dies, unless he renounces Esstn. District.
. . fee. 1815,
or accepts with the benefit of an inventory: and <,
this renunciation is not to be presumed ; it mustL. & SZSCRESSE
be formal, Civil Code, 164, art. 88. If he do Mamox.
neither, he is liable at once. If he accept with
the benefit of an inventory, no judgment can be
had against him, if he has done no act of heir-
ship during the delays which the law grants to
him to make the inventory, or deliberate. Id.
166, art. 102.
Even in ¢ ses, in which the father is not the
debtor of his children, but is bound to indem-
nify their debtor, confusion does indirectly
take place. They can no longer sue their debt-
or, having succeeded to the obligation of the fa-
ther to indemuify him, Pothier, Ob. n. 641. This
is in order to avoid circuity of actions. Here,
the esiate of the plaintifi’s father, if they reco-
ver, will be bound to indemnify the defendant.

Hennenfor the plaintiffs. 'The plaintiffs have
shewn completely, that they had once the legal
title to the slave, the object of the present suit:
they cannot, therefore, be deprived of that title,
but by their own act or that of the law.

It is not pretended that they have done any
act, which would deprive them of their proper-
ty. Has thelaw destroyed their title ? Assured-
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East'n. District. 1y mot. T'he law is for the protection of rights :
Dec. 1815. )
w~~ and, as a general rule declares that id gquod

L& Crzsss pogtrum est, sine fucto nostroad aliwm transferri
Mamoxr. mon potest. ff. 50, 17,11. The administration, -

which the law gives, is of the property of the de-
ceased, not of that which may be found in his pos-
session. It authorises the sale of his estate, and
not that of third persons. Every article ofthe Ci-

vil Code, which treats on the subject, implies this.

DerBIeNY, J. delivered the opinion of the court.
"The appellant resists this claim of the appellees
on two grounds. He alleges first, as a general
principle, that judicial adjudications do, in some
cases, transfer the property even of third persons,
and that this is one of the cases to which the
rule is applicable. 1In support of this position,
he quoted the authority of Pothier, who in his
T'raitedela Propriete,n. 76,251,152, asserts that
even where the goods of a third person have
been advertised for sale, if such a third person
does not oppose the sale in due time, the right of
property passes to the purchaser.

Without questioning the correctness of Po-
thier’s assertion, itis obvipus that a rule so wide-
ly swerving from the principles of natural law,
must have heen established by positive provision,
and cannotextend beyond the country for which
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itwas made. By thatprovision a delay is fixed mastn. District.

Dec. 1315,

within which the third person, whose property o~ ~_

is about to be sold, must come forward and op- L& M. Cressr
8.

pose the sale. After that delay he forfeits his
right, as a punishment for his neglect to obey
the laws of his country. The necessity of qui-
eting purchasers of property exposed to sale by
order of government, may be pleaded in justifica-
tion of such a disposition : but, nothing short of
some such positive law among us could justify
this court inrecognizing a sale of this nalure as
capable of transferring the right of property.—
Neither could the sale, in such case, be deemed
valid and binding upon the real owner, unless it
were shown that the necessary delay was allowed
for him to come forward and oppose the sale,
and that he neglected to doit. 'We find recog-
nised, on the contrary, that after the judicial ad-
judication of property sold, as the property of a
defendant, while it belonged to a third person,
such a third person‘may recover his property by
suit. Cur. Phil. Remate. Febrero, Juicios, b. 3.
sect. 2.

The second ground of defence of the appel-
lant'is, that should the present sale be found
not to have transferred any right of property
to the buyer, yet the appellees ought not to re-
rover, because they are the heirs of a person,

MARIGNY
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East'n. District. among whose estate the property in dispute was

Dec. 1815,

sold, and as such bound to make that sale good

L&M. C.ss:to the purchaser. He further contends that

vSs.
MAiRIGNT.

confusion has taken place here in their persons,
as being, at the same time, heirs and creditors
of their father.

Without considering whether heirs, as they
are obliged to guarantee the deeds of their an-
cestors, are likewise bound to make good the
acts, which are done after their death, by those
who dispose of their estates,—nor whether this
case, in which the appellees appear, not as cre-
ditors of their faiher, hut as owners of certain
slaves, who remained in his custody till after
his death, can be viewed as a case in which
confusion has blended in the same person the
characters of debtor and creditor, let us say at
once, that there is no evidence that the appel-
lees are or intended to be lieirs of Joseph Cresse.

One of them was represented as having done
an act of heirship, because she applied to the
court of probates for her share of the inheritance
of her grandmether, which had been adminis-
tered by her father till his death. Nothing, in
this application gives room even to presume, that
she intended to accept the succession of her fa-
ther. On the contrary, the caution with which
she confines herself to the demand of her share
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of her grandmother’s estate, is an evidence of Bast'n. District.
her intention not to meddle with the succession | o o
\V a'e W/
of her father. Both the appellees are then inr.& 1. Cersss
the same situation: they have done no act of y,zxs.
heirship, and are at liberty to accept or to re-
nounce ihe inheritance of Joseph Cresse.

But, it is said that until they renounce in due
form, they are to be considered so far as heivs,
as to be deemed inadmissible in any demand
incompatible with the character of heirs. It
isnot easy to conceive why it should be so. The
priﬁ’biple is, that ¢ until the acceptance or re-
“* nunciation, the inheritance is to be consider-
“ ed as a ficlitious being, representing in every
“ respect the deceased.” In the meanwhile
there is no heir, and we sec no reason why
the persons, who have a right to rvefuse to be
heirs, should be considered as such before they-
have made known their intention, and should
be deprived of the rights which they hold in-
dependently of their character of heirs.

It is therefore, ordered, adjudged and de-
creed, that the judgment of the district court be
affirmed with costs.

Voi. 1. H
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East’n. District

Dec. 1815. BAYON vs. PREVOT.
™V
Bavox, T g .
v, ArrrAL from the second district.
Prevor.

Hewhotakes 'T'he petition stated that the plaintiff was
the charge of a .
save, withoutowner of a mulatto slave, who ran away and

v 1 t - | . L 3
revard, is 2! was arrested and confined in the jail of the city

2‘;‘:‘““5 “of New-Orleans; that the defendant, a neigh-
bour of the plainiiff, being cccasionally in that
city, took upon himself, of his own authority
and upon his own responsibility, to take the
mulatto out of jail (representing that he’was
charged by the plaintiff to do the same) for the
purpose of bringing him to the plaintiff—and did
actually start on his voyage to the plaintiff’s
residence with the said mulatto, but through ne-

- gligence or otherwise suffered him to escape,
whereby the plaintiff lost his slave and the
defendant became liable fo pay his value.

The general issue was pleaded. -
There was a verdict and judgment for the de-
fendant, and the plaintiff appealed.

The statement of facts was made by the judge,
the parties not having been able to agree there-
on. Itinforms us, that a witness deposed, that
on the second day, after the defendant left New-
Orleans, with the plaintiff’s slave, the latter
made his escape ; that the defendant discovered

-
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this at 6 o’clock, A. M., and at 7 £ A. M. pro- Eastn District.
ceeded on his voyage, without remaining to m
make search for the slave; that the slave was B;};ON
not confined, but was suffered to walk on shore, Paivor.
whenever the boat stopped, and the nature of

his disorder required him frequently to go out.

At the time he was received by the defendant,

he was quite indisposed, and continued so until

he escaped: he fell down once or twice from a
weakness occasioned by his sickness, the dy-

sentery. 'The defendant is a physician, but did

not give, to the knowledge of the witness, any
medicine to the slave while on board, and took

no more care to prevent his escape, than that of

> others on board : he having several.

Four depos‘itions, taken before the trial, ac-
companied the statement of facts, as part of it.

Dulquhold deposed, that about one year
ago, the defendant arrived at the deponent’s
house in New-Orleans from La Fourche, with
a sealed letter from the plaintiff to one Bonnell,
which, at the defendant’s request, was carried to
Bonnell’s residence and left there: that, on
the day the defendant returned, Bonnell brought
the slave in dispute to the deponent’s house,
with the view, as he understood, that he might
be taken home by the defendant: he was not
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Eastn. District. confined by irons or otherwise and was sick with

Dee 1315
v/

 Bayox
vs.
Paevor.

the flux.

Casseyn deposed, that the defendant took
a runaway mulatto slave to carry him fo the
plaintiff, his master.

Bonnell deposed, he received a letter from
the plaintifl, brought by the defendant, relatiﬁg
to the slave in dlspute, requestmw him to make
inquiry from his former owner ; that he inform-
ed the defendant that the slave was in jail, sick ;
that the defendant went to see him, at the request
of the deponent, when he informed the deponent
that the slawe had a dysentery, that as he had
a hoat, if the deponent would deliver the slave
to him, he would take him up to his master, tos
which the deponent assented : that on delivering
the slave, the deponent informed the defendant
the slave was a bad one, and would, if not pro-
perly attended to, make his escape: to which
the defendant replied, that the deponent niight
rest satisfied, as the defendant had undertaken
to deliver him safe to his master.

S¢. Cronau deposed, that he was in the
boat with the defendant and the slave in di.s-‘
pute; the slave was or dered to work ; he was so
enfeebled by sickness that he fell down in. going
on board, and once into the water. He slept
in the forepart of the boat. On the second day,
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in the night, he ran away. The deponent was gast'n. District.
present when the slave was brought to Duqu- m
hoid’s, and uever heard any conversation be-  B.vax
tween Bonnell and the defendant, in which the  pary. .

former sald he would be accountable.

Besides the statement of facts, there was abill
of exceptions taken to the opinion of the court,
in the charge to the jury, asserting that the de-
fendantswas only bound to exercise ordinary
attention towards the slave, and was only liable
for gross neglect.

Denis for the plaintiff.  As the defendant
. without any authority from the plaintiff, took
the slave of the latier out of jail, he must be
liable in damages for all the consequences of
this unauthiorised interference with his property.

But, admitting that the intention of the defen-
dant, and the circamstances of the case autho-
rised this interference, then, as a negotiorum
gestor, he was bound to act, not only with good
faith, but witn all tue care and atention which
the business he undertook required, and he was
answerable for his neglect, st negotia absentis
. et ignorantis geras et culpam et d-lum preestdre
debes, L. 11, ff. de neg. gest. 2 Fothier, Con-
trats de Bienf. n. 46, 208. He certainly acted
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Eastn. District With great negligence, in taking the slave in his

Dec. 1815.
NV

Bavon
8.
Prevor,

boat, without securing him by irons or with &
rope, after he was informed of his. disposition te
run away, and had been warned that he would
escape unless he was well secured: and after
he discovered that, what he had thus been warn-
ed against,.had happened, it was his duty, to
have delayed his departure, till every effort to
retake the slave had been used, and every pro-
bable hope of success had vanished. %

Lastly, the defendant is bound to pay dama-
ges to the plaintiff en his special undertaking,
evidenced by the deposition of Bonnell, whom
he desired to be satisfied, as he had undertaken
safely to deliver the slave to his master.

Morel for the defendant. The slave which
is the subject of this action was taken by the
defendant, at the plaintifi’s request. It is in
evidence that the defendant brought a letter from
the plaintiff to Bonnell, in consequence of which

" the latter brought the slave to the defendant.

It is true, Bonnell warned him the slave would
make his escape, if not properly attended to, but
it is not to be concluded that thereby the idea
was intended to be conveyed that there was a ne-
eessity of confining him in iroms, or otherwise.
'Fhe contrary is to be implied from the eonduct
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of the person who gave this warning, since hie Bast'n. District.
took no precaution of this kind. Dec. 1515.
) (> o' V)
If the defendant be considered as a negotio-  Bivos
rum gestor, he is not liable for the misfortune  Pasvor.
of the plaintiff. The slave was so weak that
he could hardly stand and was often obliged to
step aside, being ill of a flux-—it is not un-
likely that he rose in the night, and as he had
done before, during the day, fell into the river.
A " witness deposed, that the defendant had
other slaves on board and took the same care of
all.
‘Whether the defendant acted as the agent, or
the mnegotiorum gestor, of the plaintiff, is un-
necessary to consider, for his liability is the
same. When the negotiorum gestor has done
his duty, he s not answerable for the fortuitous
loss of the property of the absent person, for
whom he acts. He is only liable, when the
loss has happened through his negligence, his
fault or his fraud. Partida, 5, 12, 80. Ne-
gotiorum gerentes alienum casum fortuitum
praestare non compelluntur, L. 22. Code de
neg. gest. 'The principle is the same with re-
gard to the agent: non amplius quam bonam
Jidem preestare oportet eum qui procurat, L.
10, f. 11.
But, it is said the defendant is bound on a
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' FastnDistrict contract or promise. He declared he had un-

Dec 1815,

i~ dertaken safely to deliver the slave to his mas-

Bavon
vs.
PrevoT.

ter. The proof of this contract or promise is
drawn from the deposition of Bonnell—this de-
position cannot avail the plaintiff : more than
$500 are claimed for the value of the slave,
therefore, the convention or agreement, ought
to be proved by two witnesscs at least. Civil
Code, 310, art. 213. 1If it was, we would ask,
what was the consideration of this promise?

Tt is clear the defendant cannot be answer-
able, unless he has been guilty of some neglect.
The disorder which afflicted the slave, wheua
the plaintiff’s friend delivered him to the de-
fendant in New-Orleans, forbade his confine-
ment in fetters of any kind. After he was
missed, the defendant did not pursue his trip,
according to the testimony, for about one hour
and one half: a time sufficient to hear from
him, if it had been possible.

Matuews, J. delivered the opinion of the
court. 'The only question arising from this state-
ment of facts is, whether the appellee has been
guilty of such negligence in suffering the slave
to escape, as to have made himself responsible

.to the owner in damages, under the rules of law

governing quasi contracts.
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Arcording to the regulations of the Civil Past District.
Code. the person who voluntarily takes upon \,p\,.\:
himself to manage the business of another, B wx
whether it be undertaken with, or without the Py o
knowledge of the latter, contracts a tacit en-
gagement to complete that which he has thus
undertaken to do. ¢ Inmaraging thic business
¢ he is obliged to use all the care of a prudent
« father of a family.” Civil Code. 318, art. 8.

According {o this rule, the negatiorum gestor
is only bound to observe thal ordinary dilizence
and care, which might be expected from a pru-
dent master himself.

It is a practlice almost universal among own-
ers of slaves to chastise them corporally for the
offence of running away, and when they are
taken, until the infliction of this punishment, or-
dinary care and prudence requires that they
should be well gnarded or confined : but, surely
it cannot be required of any one to exercise a
species of care and diligence, in violation of the
plainest dictates of humanity, or to require of an
agent to do that which, if done by the principal,
would fix on his character the stain of brutality.

The taking the slave, diseased as he was, from

the confined and unwholesome air of a prison,

was certainly an act well intended on the part

of Prevot, for the beunefit of the master : and on
Voi. . 1
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Eastn. District his way up to the parish of Ascension, his state
Trec 115,

o~ Of sickness would not allow him to be confined.
Bavoq

His subsequent escape is the misfortune of the

s,
Priver.  gwner, for which the agent, under all the cir-
cumstances of the case, ought notto be made re-

sponsible.

It is therefore ordered, adjudged and decreed,

that the judgment of the district court be af-
firmed with costs.

BIiVON vs. MULLERE & AL.

Abilofsale, Arprarn from the second district.
for property,
<old by a purish . .
jm:m-'act}i)ng as I'lie petition stated that the defendants forci-
E ‘A.ﬂ‘,'ﬂ 0{’ ~ . .
{fh'f, fo there, DIy took irem the Louse of the plaintiff, a negro
;;;ﬁ?ﬁfj;g?sl',f woman slave and her four children—that, in
r Ii]fs;sﬁd( °f consequence of the violence and ill treatment
[SITANR g g). .
of the defendants, the woman died, and the
plaintiff has sustained great damage.

The defendants pleaded the general issue.

At the trial, the plaintiff offered in evidence
of his title to the slaves mentioned, a bill of sale,
sizned Bela Hubbard, sheriff of the parish of
dssumption, which the court refused to receive,
heing of opinion it ought to have been signed,
Bela Hubbard, judge of the parish of Assump-



OF THE STATE OF LOUISIANA. 67

tion : whereupon the plaintiff excepted to the Eastn Vistrict
. ~ Dee. 1015,
opinion of the court. o~

There was judgment for the defendants and  Boov

the plaintiff appealed. MoiLiaz & AL

The case was heard in the supreme court on
the bill of exceptions.

Esnault for the plaintiff. Bela Hubbard was
judge of the parish of Assumption at the time
he executed the bill of sale for the slaves in
dispute, and ex gfficio sheriff of the parish: and
it became his daty to execute the instrument in
his latter capacity. It appears on the face of
it, that the sale was made by virtue of an execu-
tion from the parish court of Assumption, in
which he presided as judge, and the processes
of which he was bound to execute as-sheriff.

As the law stood at the time, the same officer
was to command and to execute: he was to
make and receive returns. Sometimes, when
an execution was in his hands, ready to be exe-
cuted, application was made to him, in his ju-
dicial capacily, shewing some real or pretended
hardship or injustice in the case. and praying
a provisional injunction against the execution of
the writ. It then became the duty of the julge
to forbid the sheriff to execute the writ. But
the judge and the sheriff were the same person,
#h a natural eapacity, and altheugh stricily the
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same in an official capacity; still as the duties -
of the respeciive offices were dist'nct, the in-
1unction, like all other writs issued from the
judge to the sheriff. In the same manner, in
the present case, when as a judge Bela Hub-
bard had rendered judgment, process of execu-
tion was to issue to, and be executed by him-
self, and this issuing of the execution was per-
formed by himself, who was the.judge, clerk
and sheriff of his court. The direction of this
was, like that of all others, to the sheriff of
the parish of JAssumption. It was regular that
the execution and return of it shonld he made
under the official appellation of sheriff, because
it was under that appellation it was rece’ved.
It is clear thal the conduct of the parish judge
in this instance was correct, and that the dis-
trict court erred in refusing to receive the bill
of sale, as evidence of the plaintiff”s title.

s

JMorel for the defendants. The act of 1807,
s. 1st, provides, that in lieu of judges of the county
courts, of clerks, sheriffs, coroners and treasu-
rers of the said counties, there shall he esta-
blished a judge, in each parish of the territory,
with civil, criminal and police jurisdiction.
The 16th section provides, that the parish
judges shall make all inventories, appraisements
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and public sales of all property real and per-
sonal, within the limits of their respective pa-
rishes, except sales to be made, under execu-
tions issued from the superior court of the ter-
ritory, and shall receive all wills, and make all
mateimonial coniracts, conveyances, and gene-
raily ali instrumensts of writing, which may be
made by notaries public.

The bill of sale offeved is made for proper-
ty, sold at public sale, under an execution issued
{rom the parish court, and is embraced by the
provisions of the above recited act: it ought
theretore to liave been made by the parish
Judge. \

At that time the legislature had not yet made
provision for the appointment of sheriffs in the
different parishes, and there could not be such
an officer as the sheriff of the parish of As-
suinpiion, although by the 10th section of the
act referred to, the parish judge performed the
duties of sheriff, it was in virtue of the office
of judge. Tiley were required to sell property
seized under executions, issuing from their
courts, but they were bound to pass all sales
for real and personal properiy as judges and
not as sherifls ; they could appoint constables,
who acted as their deputies, and who could
seize and sell property. under executions issue.!

G5

Fos'n et
Diee 1210
Buyow
8.
Movens & L
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Rast’n, District. from their courts, but the judges were bound te

Dec. 1815.
NtV )

Barox
T8

give bills of sale and give them authenticity.
They performed the duties of notaries public,

Mouaxe & ax. but were required to sign all acts made in that

capacity as judges. They performed the duties -
of clerks of their own courts, the duties of auc-
tioneers, of coroners, of treasurers, &c. but
signed all acts, made in these diflerent capa-
cities, as judges.

A conveyance, made at that time by a parish
judge, for real property, sold under an execu-
tion from the parish courts, with the formalities
required, became an authentic act, and in order
to give authenticity to acts, it was required that
cach parish judge should provide himself with
a seal. Butan actsigned by a sheriff, although
recorded Dy the parish judge, without having
been passed by or acknowledged before him,
eould not be counsidered as an authentic act.

If, however, all this reason ng should be er-
roneous, and .this court should be of opinion
that the bill of sale under consideration is pro-
perly signed, it ought to have been recorded by
the clerk of the parish court and not by the
judge. '

To admit it in evidence, in this case, would
in effect be declaring illegal and void a consi-

~derable part of the acts of parish judges fer

1)



O¥ THE STATE OF LOUISIANA. T

several years. They have generally signed all Fast'n. District
acts and proceedings, made by virtue of their k/bv\)J
offices, either as sheriff, clerk, auctioneer, no-  Burox
tary or coroner, as judges of thejr respective Mocisus & 1.
parishes. '

Esnault, in reply. 1If the bill of sale was
properly executed, there cannot be much diffi-
culty as to the recording of it. Tt is clear that
it ‘was recorded : it is extended at full length
on the proper hook. Tt is not denied that it was
recorded by Hubbard, and it does not appear
that in doing <o he used the appellation of clerk,
or that of parish judge, and the copy, which
was offered in evidence, was made out and cer-
tified by Hubbard, avowedly in the capacity of .
parish judge, and under his seal of office.

MarTin. J. delivered the opinion of the court.
T'his case comes up hefore us on a hill of excep-
tions to the opinion of the district court, in refu-
sing to admit as evidence the copy of a bill of
sale of a slave, for the recovery of the value of
whom, the suit is brought.

It appears that the sale took placé under an
execution from the parish court, made by Bela
Hubbard, parish judge. 'The deed is signed B.
Hubbard, sheriff, and the copy is ceriified to
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tasvn. Disyrict. have been taken from the record by B. Hub

Dec. 161,

Py bard, parish Judge.

Bavon
s,

By the act of 1807, ch. 1, sect. 1st, which was

Morrerr & av in force when the sale took place, it is provided

that in lieu of judges, of the county court, she-
rifl’s coroners, treasurers, &c. there shall be a
judge &ec. in each parish.

This officer was to act as ]ud“'e, sheriff &c.
where as a judge or a clerk, he issued an execu-
tion, he directed it, using the old form to the sher-
iff of the parish. He then executed and returned
it,—acting thus, at times in a judicial, at others
in a ministerial capacity, and it was natural to
use alternately a judicial or ministerial appella-
tion. 4

The deed of sale is not denied to have been
made by the parish judge. The copy produced
is certified to have been literally extracted from
the record by Bela Hubbard, parish judge : the
bill of sale appears thereby to be under the
seal of effice, le sceau de mon etude.

"This court is of opinion that the district judge
erred in refusing to admit the document in evi-
dence.

[t is therefore, ordered, adjudged and decreed,
that the judgment of the disirict court be annul-
led, avoided and reversed, and that the cause
he remanded to be tried anew, with directions
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to the district court to admit the said deed in Eastn District.

. Dec 18185,
evidence. Py

—t P.ensvp
8,
Pryravix.

PECHAUD vs. PETTATIN.

ArreaL from the court of the second district. The irregu-

ar act of an at-

) s yepe s . .. ) torncy may be
The plaintiff in his petition, stated that the binding on his

. R . constituent, by

late firm of Reynaud and Peytavin being in- tie implied ra-

debted to him in the sum of 32036, Reynaud “fiffrm" of the
and Peytavin, juniors, made their promissory

note for the said sum, as atlornies in fact to the

said firm, payable to the plaintiff, one year after

date ; that the defendant, surviving partner of

the said firm, has assumed the managemént and
administration of its affairs and is liable to pay

that sum, which he refuses to pay.

'The answer denies the execution of the note,
and avers, that if it was executed, as stated in
the petition, which is by no means admitted, the
defendant is not indebted to the plaintiff for this,
that the note was paid, and he further pleads
that it was through error and mistake, that it
was made for the sum therein specified.

There was a judgment for $1056, in favor
of the plaintiff and the defendant appealed.

The statement of facts, which is made by the
Vor. 1v. K
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vas'n. District counsel of the partics, shews that the plaintiff
w introduced in evidence the note described in the
Preisw - petition: with a power of attorney” given hy
Pevravrs. the defendant to Reynaud and Peytavin, juniors,
and one Lozon, to act jointly and severally in
the sole case of the absence or death of one or

two of them.

The defendant introduced, as a set off, two
orders for 8500 each, drawn by the plaintiff, on
Reynaud and Peytavin juniors, with a letter -
fromn the plaintiff tu them, advising them of his
haviug drawn these orders. ‘

Tricou, a witness iniroduced by the defen-
dant, deposed that hic had paid one of these or-
ders, after it had Leea profesied, out of his own
monies, bui that the defendant had reimbursed
him.

The payment of the other order was also ad-
mitted.

Morel for the defendant. The judgment of
the inferior court is erroneous and ought to be
reversed. The firm of Reynaud and Peytavin
had ceased to exist, at the time of the execution
of the power of attorney, under which the note,
upon which the present suit is hrought was
drawn. The defendant. thevefore, could not
constitute the persoms, who appear to have sign-
ed the note, attornies of the firm. If Reynaud, -
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the defendant’s partner, was siillliving, he onght gastn District.

e . R . Dec. 1815,
to have joined in the power, which is of no va- - ~_
lidity without his concurrence. Pac n

TS,

If we look into this power, we find that the Fexrnrv.
person, who executed it, anpointed three indi-
viduals, Reynaud, Peytavin and Lozon, to act
jointly for the firm—he granted the power of
acting jointly to any two of them, in case of
the death or abseuce of the third—Ilastly, to any
one of the three the power of acting alone,~in
case of the death or absence of the two others.

Now, atiornies bind theii constituents, when
they exercise their powers in the mode which
uiey prescribed.  The plaintiff must therefore
shew that the note upon which the present suil
is brought, was made by the persons who sub-
scribed it, according lo the authority which the
defendant had vested them with. Reynaudand
Peytavin subscribed it jointly : they could only
1o so0, viz. without the concurrence of Lozon,
in the case of his death or absence. 1t is
therefore material for the plaintiff' to shew his
death or absence. We look in vain for any
proof of this on the record: de non apparenti-
bus it non existentibus cadem est lex. 'T'ne
court will conclude that neither of the two cases
existed, and that therefore tue subscribers of
the note were without auinority.
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Turner for the plaintiff. The point now
raised does not arise from the pleadings. "1'he
authority of the subscribers to the note was not
contested below. The defendant relied only on
his plea of payment and error as to the guan-
tum.

If the defendant’s partner was dead, when he
granted the power of attorney, then the affairs
of the firm were absolutely under his control,
and he could well appoint whom he pleased to
manage them. If Lie lived, still the power given by
Peytavin was valid. Each partner may do sepa-
rately all the acts relating to the administration
of the partnership’s affairs.  Civ. Code, 391, art.
33, 37. One partner may authorise a clerk to
draw, endorse or accept bills. 1 Dallas, 269.

The note in suit, was in discharge of the
plaintiff’s claim : if the defendant had paid it,
admitting the irregular execution af it, the pay-
ment would be a ratification of an irregular act,
and could not have been reclaimed. Now a
partial payment will have the same effect. He
has claimed and received the benefit of the mo-
nies paid by his agent, in discharge of the note.
He has thereby admitted his approbation of the
conduct of Reynaud and Peytavin, juniors, and
must be bound by it.
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Matnews, J. delivered the opinion of the East’n. District.
court. 'The plaintiff and appellee sued the de- [\%
fendant and appellant, as sorviving partner of  Pucucn
the firm of Reynaud and Peytavin, and ground-  p.yravi
ded his action on a promissory note, given by
two attornies in fact, acting under an authorvity
granted by one of the partners, to three persons
jointly, empowering them to act severally only
in case of the death or absence of two or one of
them. " Judgment baving been given for the

plaintiff, the defendant appealed.

His counsel makes iwo principal objections
tothe correctness of the judgment of the district
court. 1st. In partnerships, one pariner cannot
without the consent of the othev grant a power
or procuration, in matters relating to ‘he general
concerns and interest of the firm. 2nd. Admit-
ting the power in the nresent case to have heen
well given by one of the partners, yet being a
joint power to these individuals, neither two or
one of the attornies could act, so as to bind the
principals, unless in the cases provided for in
the letter of attorney, viz. in the events of the
death or absence of one or two of the attornies.

I. Admitting it to be true, that one pariner
cannot give power to an agent. so as to vest
him with the authority of the firm, (which is
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past'n. District by no means clear) yet this objection can never

Arec. 1613,
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be made against the acts of the attorney, by the
very individual who constituted him.

II. As to the second objection, it is clear
from the manner in which the letter is worded,
that the authority given to the three persons
Jointly was only to vest severally in one, or
jointly in two, in case of the death or absence
of two or one of them. Two only having act-
ed, in the present instance, without there being
any proof of the absence or death of the third,
their act can only be binding on the principals,
unless some act has since been done, which gives
it validity.

The power of attorney shews that the person
who granted it was willing to confide his busi-
ness to the care and management of either of
the persons authorised, on the happening of
certain events, but that he preferred the joint
skill of all. A majority have acted for him.

Among other pieas in his answer, he has
pleaded payment, and it appears hy the testi-
mony of Tricou, that he refunded to this witness
five hundred dollars, which had heen paid by
him in part discharge of the. note given by Rey-
naud and Peytévin, juniors, his attornies : the
subject of the present contestation.
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It is the opinion of this court, that this act, Bastu. District
. . . . . e, 1815,

taken in consideration with all the circumstances | ..~
. - \Yoa'e V)
of the case, shews that he has so far approved  Pressvn
and sanctioned the conduct of his agents as to Prrravis
give full force and validity to the nole against
himself.

It is therefore, ordered, adjudged and de-
creed, that the judgment of the district court

be affirmed with costs,

CLARK"s EX’S vs. MORGAN.

AweeaL from the court of the parish and city ¥ a shenff
of New-Orleans. Z‘c‘fﬁﬁféﬁ?riﬁ
cess of a ¢ nuty
Martin, J. delivered the opinion of the court. ]t]htclrl L‘}ﬁ,ieaii’ei
The petition-states that the plain iffs having is- pother
sued out writs of seizuve anid sale from the court of
the first district, delivered them to the defendant,
the sheriff, who returned that the ¢ property
seized, not having heen sold for two-thirds of
its appraised value, at the first or second auctions,
was sold at the third and last to James Wil-
liams for 869,000 at twelve months credit with
interest and security, which security is in a hbond
subscribed by Benjamin Farrar and Abner L.
Duncan as sareties.” 'That at the expiration

of the year the plaintiffis applied to the sheriff
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East'n. District. and were informed that the money was still due,

Dree. 1815.
(W ¥ )

whereupon they required him to deliver them

Cranw’s ex’s the mortgage and security required by law, but

s,
VGRGAN.

he only tendered then: a paper purporting to be
a bond, which by no means answers the letter
or intent of the law, which they did not accept.

The pelition avers the consequent liability of.
the sheriff to pay the money, and prays process

against him from the parish court of New-Or-
leans.

The defendant put in a plea to the jurisdic-
tion of the court, on the groynd that the district
court, from which the writs of seizare ang sale
issued, is alone competent to decide on the mat-
ter.

The parish conrt sustained the plea, and the
plaintiffs excepted to the opinion of the court

“in this respect, and thereon appealed.

The court below did not give any reason for
its opinion and we are unable to find a good
one in support of it.

Tle defendant resides in the parish of Or-
leans, within which the district and parish courts
have concurrent jurisdiction. If any attorney,
clerk or sheriff in cither of these courts does in
any manner wrong a suitor, the injured party has
a right to an action and is not compelled to re-
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sort to the court in which was pending the suif, Easen. District
“in which he alleges that the injury Was done. ¢ !°%
Boih courts are open to him : the choice is his.  picuavn
) s,
The judgment of the parish court is erroneous, ="
it is therefore ordered, adjudgéd and decreed,
that it be annulled, avoided and reversed, and
“that the sait. be remunded to the parish court
,with divection to the judge to proceed theveon,
‘and it is further ordered that the defendant and

~appellant pay the costs of this appeal.

Seghers for the- plétintiff ;' Hennen for the de;
fendant. See April term, 1816.

b CAUNE vs. S.IGORT.

ArpeAL from the court of the first district. An agent,

o ! er}tit_]cdtopom-

. . MISS101, 15 a

The action was brought on a protested bill «od wiiness,
5 I ;

. . “w his princi-

of exchange, of which the defendant was thie im- pa. P

ey , . L “he protest
mediate endorser of the plaintiff. 'L'he latter . "5 of cx.
change proves

had a verdict and judgment, and the former ap- ;¢
pealed.

There was no statement of 'facts, and the
cause was heard above on two bills of exceptions.

At the trial, Hennen, the plaintiff’s counsel,
offered himself as a witness, o prove that the
Vor. 1v. L
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East'n. District defendant had promised to pay the amount of the

Dec. 1815,
m
C.vxe
vs.
Sacory.

bill, on which the suit is brought. On which
Morel, the defendant’s counsel, required bim
to be sworn on the-woire dire, which heing done,
he declared that there is no bargain or agree-
ment of any kind between the plaintiff and him-
seif—tha. if he obtain judgment and collect the
money, he wiil charge five per cent. on the sum

received, and if he do noi recover, he will charge .
twenty-five dollars. The district court wis. of.

opinion that the \\’i‘tness should he sworn in
chief: to this opinion the defendant’s counsel ex-
cepted. C

The plaintiff's counsel next offered in evi-

dence two documents, purporting to be signed. .

by an huissier, as legal protests of the bill of
exchange, the reading of which was objected
to, on the ground that the signature of the huis-
sier and witnesses, formed no legal proof of their
anthenticity. 'The ohjection was overruled by
the court, and the defendant’s counsel excepted
to the opinion of the court in this respect.

Morel for the defendant. The district court
erred in admitting the plaintifi’s attorney as a
witness, whose compeusation was to increase in
proportion to the amount of the judgment to be
recovered. A witness must not he interested,

.
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directly or indirectly, in the cause. Civil Code, ea

812, art. 148.

The court erred likewise in receiving the do-
cuments offered as proof of the protest of the bill,
the signature of the huissier does not carry with
it any legal proof of their authen icity. What-
ever faith may be given to a notarial act, clothed
with the official signa‘ure and seal, no authenti-
city can attach to the mere signature of a person
‘who states himself a Luissier, and of two un-
known individuals by whom he may canse him-
self to be aftended. Admitting the authority
of the huissier to make the protest, which,
however we stronglv denv, his signature and offi-
cial canacity, onght to have heen certified by
the presiding judge of the tribunal to which
he belongs, and his certificate ought to have
been authenticated by the consul of the Unifed
States, in Nantes. It is impossible that the
courts of the United States should be acguaint-
ed with the signatures and official capacities of
persons who describe themselves as officers of
a foreign government. 'Truth and credit will
be given to the attestations of our consuls
abroad, and it is their business to authenticate
acts executed in the places of their residence.

Hennen for the plaintiff. 1t is the constant
practice of courts to admit agents to he wit-

83
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East’n, District. nésses for their principals, in order to prove

LDec 1815.
Ly

CaunE
s,
Sacony.

contracts made by them, on the part of the prm-
cipal: and this is allowed from necessxty of
rather for the sake of trade and the common -
usage of business. Muckay vs. Rhinelander
and’ others. 1 Johus. cases, 408. Jones vs.

- Hake, 2 id. 60. Burlingham vs. Dayer, 2

Johns. Rep. 189. Ruan vs. Gardner, 2. Con-

-dy’s Marsh. 706. b. 'Thus a factor may prove

a sale, though he is to receive a poundage on
its amount (Dixon vs. Cooper, 3 Wils. 40.
1 Bt). 218.) or what he has bargained for, be-
yond a stated sum. Benjamin vs. Porteus, 2.
H. Bl. 590. R. vs. Phipps, Bull. N. P. 289.
And every peﬁéon who makes a contract for
another is an agent, within the meaning of this
rule. 3 H. Bl. 591. Phillips on Evidence, 94.

The form of the protest of a bill of exchange
is always conformable to the custom of the coun-
try where it is made. Chitty on Bills, 4th ed.
281. Pothier, Contrat de change,no. 155. Par-
dessus, Letires de change, no. 35t.

A protest, though by the custom of merchants
itis indispensably necessary, and thoughit cannot
be supplied by witnesses or oath of the party,
or in any other way, is yet but mere matter of
form ; and to it all foreign courts give credit :
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Chitty, on bills, 228. The mere production of Bust'n. District.

fiee 1013
which, without shewing by whom it was made, \ . ~
will be sufficient. Chitty on bills, 108. Ca

s,

The protest in this case was made by a fiuis-  saeorr.
ster and two witnesses as directed by the code
de commerce, arl. 173, Pdrdps.éns, Lottres de
change, no. 354. It proves itself, aund the de-
fendant cannot require further evidence than its
production with the bill.

Dersioyy, J. delivercd the opinion of the
court. 'This is an action, by the holder of a
hill of exchange against one of the endevsers.
Tt comes up, to this court upon two bills of ex-
ceptions taken by the defendant.

By the first, it appears that the plaintiff’s
counsel having offered himsclf as a witness to
prove that the defendant had promised to pay
the amount of the hill, he was challenged as in-
terested in the cause, and that, being examized
on his voire dire, ke declared that he had en-
tered into no agreement with his client fur bis
fees, but intefided to chaunge him a commission
of five per cent. that is to say, thirty-one dol-
lars if he should recover the mo.ey, or a fec
of twenty-five dollars, in case of ioss: from
which it clearly resuits thai he wus to veceive
as much in case of loss as in case of success:
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East'n. District the difference of six dollars be’ng hardly a com-

. Dep 1515,
NV
" CavNe
UR.
SiGORY.

pensation for the fur ther. tlouble, which the wit-
ness was to take, in the latter case, to collect the
money after judgment. ;

The second bill of exceptions shews that the
plaintift having offered to produce in evidence
a protest, putporting to be signed by a huissier
and two witnesses, the defendant opposed the
introdnction of; the evidence, on the ground that
the « signatures of the huissier and witnesses
formed no legal proof of their being authentic.”
From the manner in which the defendant’s
counsel argued on this exception, it appears
that he meant by these.expressions, first, that
the signature of a huissier is not that which
ougit to appear on the protest of a bill of ex-
change, and secondly, that the signature which
is affixed to the protest is not duly authenticat-

- ed, because mnot certified by the consul of the

United States.

The allegation that a huissier is not the of-
ficer who ought to protest a bill of exchange is
not supported by law, the French code of com-
merce providing positively that such protest is
to he made by a notary and two witnesses, or a
huissier and the like number of witnesses.

As to the other objection. It is the practice
of courts of the United States to receive in evi-
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dence the protest of a bill of exchange, with- ast'n. District.

out requiring proof of the signature of the offi-
cer, who received it: and we see noth'ng in
the laws of this state, which is repugnant to
the admission of such practice among us, espe-
“cially where the signature is not formally de-
nied. The want of legalisation or certificate of
the consul of the United States, supposing such
a certificate to be evidence, (a point which from
the decision of the supreme court of the United
States, in Church vs. Hubbard, 2 Cranch, 187.
is doubtful) was no reason why the document
should have been rejected : because that omis-
sion could be supplied, if necessary, by other
testimony. ‘

It is thevefore ordered, adjudged and de-
creed, that the judgment of the district court be
affirmed with costs.

— ¢ —

*4* There was no case determined during
the month of January, 1816.

Dec. 1843,
(W o'

Carng
v3.
Sagony.
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BARON vs. P FFL./].N‘

ArpeAL from the court of the parlsh and city
of New-Orleans.

~ M;&Tﬁ}sws, J. delivered the opinion of the
Ycourt. In this case, it appears by the statement
of facts that the plaintiff and appellee was in-
debted to the defendant and appellant, in the
sum of 33000, for the payment of which, ke con-
veyed to him three negroes and also procured his
wife to convey a fourth : it being understood by
the parties that the sales and transfers of title
thus made, should not convey the absolute pro-

- perty, but that the slaves should be holden as

a security for the payment of the deht—that
they remained in tiie possession of the appeilee,
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and the profit of lheir lah-ar was applied to his vasen. vsuict.
Wi 118,

‘- 3 3 . . ~ wv
a weeting of ais ceoitors, a majority of whom  » ox

grawed awovespite of wo and tivee years,—  pyorax,

use-—:inat in the moath of May, 1315, he calied

that two of the negroes ran away from hia and
were taken up and pat in jail by Phelan. who -
confined “heu. and tlie keener of the jau vefused
to deliver them to the appellee, in consegueance
of the interfevence of the appellant.  Undor theve
circumsiances, suit was cormmnenced in the court
belo, by Bavon, to recover possession of the
slaves and damages for heir cetewion.  Judg-
ment vaving been rendered in his favor, Phe-

lan appealed.

The bills of sale in question from Baroen
and his wife to the appellant, taken In connec-
tion with the ins.rument of wriiing, by which
he agrees that they were given to secure to him
the payment of a deni dre to him by the appel-
lee, can be considered only as a morigage or
hypotiecation of the properiy and consequcatly
gave to the mor.gagee no righit to possess him-
self of them by his own aci.

The judgmenti of the parish court is therefore
clearly correct, so far as if goes o order a res-
titution of the negroes, and aithcugh he sum
allowed to the plainiig in damages, for the 108s

You. 1v. M
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Eastn. 1;';5;2“ of the labour of the slaves, appears to be some-
~~ Wwhat excessive, yet when we take in view that
Bruos part of the statement of facts, which attributes
Patiax. to them skill in the particular maunufacture in
which they were employed by their master, and
that they are worth two or three dollars a day
each, there does not appear te exist such enor-
mity or error in the damages assessed as to re-

quire the interference of this court.
It is therefore ordered, adjudged and decreed,
that the judgme.t of the parish court be aifirm-

ed widh cosis.

Morean for the plaintiff. Hennen for the
defendant. -

Sl § Qe

BAKER vs. MONTGOMERY & JAL.

A bill fron A ppeaL from the court of the parish and city
the  quuarter- .

master-general, of  New-Ovleans.

on the scereta-

ry of the U. 8.

needs notto be  MaRrTIN, J. delivered the opinion of the court.
protested  for

no?\-alc]cepiance The defendants are sued as endorsers of a bill
blank en- '

dorsement may of exchange drawn in their favour, at ten days

be stricken out i : , .Y

at the tial.  Sight, by the quarter master general of the United
States in New-Orleans, on the secretary of
state, for the service of government. 'T'he bill

was presented in due time, at the effice of the
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secretary, ‘where the chief clerk wrote thercon Eastn. District.
) i Feb. 1816.
¢ Presented, and will be paid whenever con-
gress make the necessary appropriation—G. G.””  Bixwn
8.

At the expiration of the ten days, and days of Moxreouzny
grace, the bill was protested for non-payment, o
and due notice given to the defendants.

The plaintiff was the immediate endorser of.
the defendants, and there were two blank and
one special endorsements, which were stricken

out at, or before the trial in the court below.

The defendants resisted the claim of the plain-
tiff on three grounds, 1. That, as the drawer, the
guarter-master-general, could not be personally
sued, having drawn the bill in his official ca-
pacity, they could not be liable as endorsers.
2. Because the plaintiff received a qualified ac-
ceptance, inconsistent with the tenor of the bill.
3. Because there was no protest for non-accept-
ance, nor notice given to ihe defendants of the
want of an absolute acceptance.

The parish court overruled the first objection,
but admitted the two last, and gave judgment for
the defendants, wherenpon the plaintiffappealed.

This court is of opinion the first plea was
properly overruled, but that the parish court
erred in giving judgment for the defendants on
the other two.

%
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Eastn. District.  'L'here was no necessity of any acceptance of

Fob 1iiv

Dugen
e

the bill. ¢ If a bill be drawn by a party on him-
self, it is accep.ed by tiie act of draving: in

Mo~ ovpny SUcCh case, as there is no drawer, there cannot

& arL.

be a protest for non-acceptance.” Lovelass on
bilis, 22.

¢ Tlhe general government,”” says the parish
judge, in overruling the first piea, *¢ is the yrin-
cipal of (e quarter-mus ei-geneai, aui is as ef-
feciuatty obtiged as 1t dis chief Lise:d drew, while
the bLeaicr of its power is not in tue least obii-
gated.”  He wigid have gone fariner and have
added ¢ if the cecrewary of state had accepicd
the bill, the general government, heing the prin-
cipal of the secretary, would Lave Leen as ef-
fectually bound as if the chief him-elf kad ac-
cepted, while the hearer of its p()w:er, the se-
cretary, would not be in the ieast obligated by
his acceptance.” )

We are therefore of opinion that there was
no necessi:y of either a protest or any notice to
the defendants, on acconnt of what is erro-
neously supposed {o be a qualified acgeptance,
varying from the contents of the hill.

It does not appear to the court that the plain-
tiff gave any assent to what was written by the
clerk of the secretary of state, when the bill
was presented in the office, not for acceptance,
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hut in order to obtain a date, from which the mastu. District,
te. days afler sight wight be reckoned. The e 1
plaiutiff’ notwithstanding presented the hill at  Buxea
maturity for paya.ent.  'The clause did not vary Moz
the confruct, the moncy drawn for was money Sar
of the United States, which all the parlies to

the bill must have knov n, could only be drawn

in conseguence of 50 apprepriation made by law. -
Cerst. U. S, ort. 1. sect. 9.

The har has »equested us to exnress our opi-
nion on a part of that of the parish judep, which,
if it pass uncontradicted, may have the most
mischievans consequences.  Since the establish-
ment of banks. and indeed since that of commerce
in this cenn'ry. blank endorsewents, on bills of
exchangze and promizsory notes, have heen the
ordinary means of transferring these securities,
and the <uperior courts have, since the establish-
ment of the American government, universally
permiited the plainfiff’s counsel to strike, even
at the trial, snch blank endorsements as were
in the way of his vecovery. 'The parish court
has erroneously taken it for granted that the or-
dinance of Bilbao afforded in this respect the
only legul rule of action and thatblank endorse-
ments are illegal. It has often been held that
the part of the ovdinance to which tne parish
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Et;&;]!l)l:ltgct court referred is not in force here. Pouts Ys
o~ Duplantier, 2 Martin, 328. 'The same point
Breun has often been ruled by the district court of the
Moxrammax U. S. in this city. That court and the supe-
rior court of the territory allowed attornies to
fiti up or strike out blank endorsements, before

the note passed to the jury.

Ii is ordered, agjudged and decreed, that the
judgment of the parish court be annulled, avoid-
ed and reversed, and that the judément of this
court be entered for the plaintiff, fur the amount
of the bill, interest, damages and costs to be

assessed by the clerk.

LOUISIANA BANK vs. HAMPTON.

The district  Cross appeals from the court of the first dis-
court'cannct a-
mend its judy- trict.
ment, afteritis =
signed and cxe- X « .
cution has is- JVERBIGNY, J. delivered the opinion of the

sucd, and if . .
an appcal( pecourt. T'wo appeals have been taken in this

brought on the y inti ‘ .
Sudgment so u.€25¢, one by the plaintiffs, the other by the de-

mended.astate - r " 1 .
et ferdant.  The regson of this appears to be that

made after its afiep judgment was rendered against the defen-
original signa. K oo
ture W§H not dant, and execution had issued thercon, the
e legal. . . .
judgment was amended in his favour, so that
the plaintiffs being dissatisfied with the amen-

ded judgment, and having claimed an appeal
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from it, the defendant then also begged to appeal Bastn. ll);fltgnct
e
from the original decision. N~

Lovisiana

Whatever irregularity there may be in such BANK
a course of proceeding, the whole case is laid Hixrros.
before this court and they will pronounce upon
it undividedly.

# The original judgment rendeled in this case,
being considered Dby the district judge as not
absolutely aud irrevocably final, he undertook
to amend it, and permitted the parties to ap-
peal as if it had become final only from the
time of the amendment. A statement of facts
was therefore made posterior to that amendment,
and the same proceedings took place as when
an appeal is regularly prayed for.

But this court is of opinion, that after the
judgment was signed and execution issued there-
on, it was not in the power of the district judge
to alter it: that no stalement of facts having
been made before the original judgment was
signed, none could be made afterwards, and that
these appeals not being accompanied with any
regular statement of facts, special verdict, or
any bill of exceptions, regularly taken during
the course of the trial, must be dismissed.

It is therefore ordered, adjudged and decreed,
that both these appeals be dismi-sed : each party
paying his ewn costs. ‘
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Bastn. Distiict.  Turner for the lnhmtlﬂ‘e. Lruncan for the
Feb Loic.

i~y defendant.
Lorvoana See post, Juy term, the same case.

BAWL
.
Hinerox.,

DUVERNI'S HE'RS va. LAFON.

Abill of ex-  APPEAL from the court of the first disteict.
scption to the

findl deosionof  NaTnews, J. delivered the opinion of theW®

the court is ir-

regular. court. Tie circawsiances of this case are si-
milar to those, in the caze of Louisiuna bunk
vs. Humpton, (the preceding case) an exception
is taken to the opinion of the disirict judge
given on the final decision of tue cause. L'ne
record coniains no staicment of facts nor any
thing equivalont tiereto.

It is thevefore ordered that the appeal be dis-

missed at the costs of the appellant.

Grymes for the plamtlﬂs. Hennen for the
defendant.

i) $ Gt
OLINDE vo, H520GIS.

Arreal from the fourth district.

A new part . ¥
made inthe sv. W hile the cause was before the supreme court,

reme court,

P " the defendant died : this being suggested on the
record, his representative Arnaud Lartigue was
made a defendant in his stead.

Morean for the plaintiff. Esnault for the
defendant.
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East’n. Dis‘ rict.

AT 1A
RENTIEORP & AL. vs. BOURG § UX. Feb 1816.
? 3 S
Arprear-from the second dlstnct : i R’g’ffg“"
" ’ 7.
* See a fall statement of facts in .the be- Bovae&x
ginning of the opinion of the coust. The soil of

highwayis pnlu
. : ’ lic  properiy,
Livingston for the plaintiffs. By the case, it lngo‘c(anngnlig
appears that the legal title to the land, of witich action heteen
the premises are a part, was vesled by gra pdiidus.
of the crown, in those under whom the plaintiffs
claim, and that their title was confirmed.
There is no' reservation (either of a part of
the property for the king, nor any servitude on
it) expressed in the grant : aud none can he im-
plicd, because such implication would he coutra-
ry to the lenor of the grant, wh ch gives the whole,
and no verbal preof shall be admifted against
the tenor of a deed: Civ. Code, 310, art. 242,
a fortiori, no presumption. Civ. Code, 314, art.
254 ‘
If the public had neither an express or im-
plied reservation of any part of the properiy.
how did they acquire it?

f

I. It is said by the use the imhabitants hiad of
aroad, before the grant. Buat thisceuld at most
amount to a servitude of a right of way: KEven

- supposing it sufficiently ancient to produce this

Vor. 1v. N
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nast'n. Distict effect, which it was not, it could never amount

jﬂotka & vx.

£Feb. 1si0.

o~ (08 presumption of the property for the public;

Revenowe - and 1f it dld the king might dispose of it, as he |

% has done by an uneserved grant to us. 3 Cup.
Ph. zllust 41, art. 89, Cepola de servitutibus,
271, Qz, “wheére the object.on that it cannot,
be disposed-of; because it is not in commerce :
is discussed, and it-is shewn this restriction does
not apply to the shvereign power of the state,

. but only to inferior corporations.

I1. Tt is said the right was acqiired by the
act of the territorial legisiature, directing a road
{0 be laid out, and the proceedings of the com-
missioners under them.

Admitting the power of the leglslature to de-
prive a c;‘:wn of his property, without compen-
gation, have they done it?

The laws contain no siuch provision; at most

they create a right of way or servitude: and the’

commissioners fixed the extent of it to sixty-two
feet. e

But they had no power to take away property.
Civ. Code, 102, art. 2. 2 Laws U. S. 564.
Constitution U. S. Amendments, art .

III. It is said ;that this is a public road and
that, ex vi termint, it vests the soil in the public.
But this is, in none of the laws, called by that

H A@'
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name, excegt in-that of 11th March, 1809, which Ff.igu'\. 11):1%ct
says the borders qf the canal shall be considered JW
as a pubhc highway, and that the pr'opmetors of ® 8‘(”"“’
lands bordﬂmﬂ' on it shall be compelled to keep Bov% oy
it in 1epan,zfacund1n°" to “the ewisting laws and
regulatwns This puts the boiders of the canal

on the same footing with the banks of the vivers.

Now admitting, always for the sake of argu-

ment, the right of the législature to make any

change .in private property without compensa-

tion, let-us see what are the rights the public

hsve on the banks of rivers : merely a sermtude,

a right of way, Part. 3, 28, 6. 3 Cur. Phisil-

lustrada, 56, 116, Inst. 2, 1, 4 but the soil re-
mains-the property of the owner of the adjoining

soil. 4 Inst. de rer. div. § Riparum.

The law shews the canalis a work of art and
not a navigable streqm ; therefore, the right of
the legislatare to interfere with private property,
by declaring the banks to be a public highway,
may well be doubted.

The law 2d, 43d book, 8th title of the Dig,. o
cited page 529 of the Traité des servitudes, "~
which is quoted to shew that a puablic road must
always be on the ground of the public, is a mere
play upon words. |

They say it is a public road, therefore, the
ground nmst be pablic.
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Eastn. Distript. I say the soil is private plop&’fffy", t‘hei"effdré :
\~~_ though the public may have a vight of - way, the
Tevraone lload in your sense of the word, is not public. :

o™ ox The Iaw last quoted, taken in comuean with

the two fo]lowmo' _sections, no. 740, 750’, lh the
same b(mk being ﬂ*g 43, 82, sect. 22; 23, shews
that they had at Rome highways, éﬁlled preto-
rian or consular ways, such as-the Flamma, Ap-

pian, §'c. which were built at vast expence by the
public, and for whlch, probably, the soil was
purchased by the public. These were ‘then call--
éd Lproper ly publw ways - as to the others, where
the*pubhc hiad a nght of way over the’ Iands of
individuals, they were sometimes called . mblw
ways; but they were improperly so called, sect.

23, if they were repaired at the expence of the
proprietors ofi the adjoining la.nds If then we
take this Rorfan law, as the test.o,f the way in
question, it is not a public way. But the truth
is, there is not in America, nor I believe in any
part of modern Europe, any thing similar to the

» consular way of ancient Rome.

e In England all highways are private proper-

ty. Roll. ab. 892. 2. Strange 1004. 3 Bac.
492. In France, by a succession of edicts, pro-
prietors of lands hordering on rivers are obliged
to leave a space for a road>ever them.; ' Ord.
May 1520, Jugust 1669. Bordeaur memorial.
cited 5 Amer. Law journal, 169.

L oaat

e



OF THE STATE OF LOUIbIANA

. a

In the United States, the same doctrme pre- Last’n. District.

vails. 6 Mass. Reports, 15+. 1 Gould’s Espinas.
N. P. 273. 2 Johnson, 359.

T Louisiana, the 1nstruct10ns, fm the g;lantmﬂ'
of lands, denote that the pwprletors shall make
the road, repair it, &c. I

‘But what shews, in Loulslana, conclusively
t}mt the soil of the, road is not public, is that

the propriefor is ohlized to furnish the way, even

when the originil road is wasted away, and
the universal practice of chauging the road when-
ever circumstances render it more convenient for
hlm to do so; 3 which he is always permitted to
do, lf the new way is eyually proper for pubhc
nse.. : :

The c@nclusmn, on this head, is that the high
way remains’ the propelty of the owner of the

original soil, subJect to the servitude of a way. .

Civ. Code, 128, art. 13.

Admitting then this highway to be property
leased out, the house situated thereon is our pro-
perty. €iv. Code, 10%, art. 10. We may bring
an action for it.

The definition of the right of way is the same
in the. English that it is in the civil law. Hub.
152. Civil Code, 128, art. 12, 13. Cooper’s

Justinian, 88. 2 Bl. Comm. 20’

Feb. 1816.
(U oV

Rrvrenore

&LL

Bomm & 254
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Fasen. Distiet. 'Thelaw being the same, jhe decisions in either
m 'ountry, though not authority, will have greaf ‘
L welght .8 Bacon, 494. 6 JMass. Reports, 454.

v, 2 Espinasse W. P. Gould’s edit. 2. 2 John-

Borsn SV som, 357. .6 Hast, 254.°2- Strange, 100%,: z
Burr. 143 . A1l these cases shew clearlyt it
the owner of &d']ummg land, ‘as proprietor of t,he
s0il, has his action for any . use that is; xpgde of
the road, other than that of passa.ge, and that this
may be’ trespass or e_]ectment “"Fhe case last
cited, 1 -Burr. 143, is most- strongly in point
and bears also on another. feature of the case.
viz. the estoppel T

*i

The premlses were hired by the defendants
fmm the plamtlﬁ’s, by a lease for three ‘years,;
now expired. They cannot gamsaey our title.

" The defendants also claim the house a8 inci-
dent to the ll"‘ht of ferry:

They say ‘that when a servitude is granted
every thing necessary to its use is also granted.

This is true, butit must be a strict necessuy,
and the incident must belong to the grantor of
the servitude, or surely he cannot dispose of it.

Here the house is convenient for the ferry,
but the ferry can exist without it, and the:inci-
dent (the house and the soil on which It stands)
did not belong®o the public, who granted the
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feri*yg :indeed it is very doubtful whether, a{'ter Fast'n. District,
Feb 1516.

giving the right of ferriage to the parish jury, Py

by -the first law, the legislature had any right wesmaone

& ac,

to divest them of it, and give it to the dcfen- s,
_ dants, by the second. : Doeaa & rx
I you say, that because the public have a
right to grant a ferry, they have a right to take
‘my land to build a ferry house, because a ferry
house is necessary for a ferry, you may also
carry it still farther and take my furniture and
provisions, because furniture and provisions-are
as necessary to a ferry house, as a ferry house
is to a ferry; you may also take my boat, De-
- cause a boat is more necessary to a ferry: but
the truth'is, government can give nothmg but |
- that which it has: here it had only the 11«rht or
exclusive privilege of carrying for hire across
the navigable water, which was its property.:

A patentee of a patent drug might,” by +the,
same argument, force me to swallow and pay
for his nostrum, because he has a patent to sell .-
and a purchaser is as absolut ély necessary to be
found, before he can enjoy his me;ht, as a ferry-
house is for a ferly

A. Porter jr. of JAttakapas for - the defen- -
dants. There are three objections to this actmn,
each of which will be found fatal to ﬂm plain-
tiffs’. right of recovery. ‘ ‘
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Bastn. District. 4. That the locus in guo is a hig hW o on

Feb. 1816.

RexrtaOnP
& ar.
vSs.
Botne & ux.

I

which we are placed by legislative author;t,y,
to carry 111to effect a «senltude which the pulihc

-enjoy on’ it.
2, That the soil of the road, on which the oo

ferry-house is built, belongs to the ‘public. . *
3. That the plaintiffs (the appellants hey e

if they have a right, have mistaken their ‘nenig;‘
dy, and cannot recover in their present-action.

I We are placed by the legislature for the
puxpose of keepiqg a public ferry on the great
highway,. from the Mississippi to the Attaka-

‘pas, at the pomt where it is interrupted by tlré
"lakes, which divide the eastern and western'sec-
* tions.of this siate. The road was laid outtwen-
“ty-six years ago—it is proved to be of vast im-

portance to the intercourse: of the inhabitants-of

- thégetwo sgctlons of country. Ever since it Was
:sdrlgiﬂnally trdiced and opened, it has been used

as, a publie hlﬂ‘hway ; it runs along the banks
of an cutlet, or bayou, partly nataral, parﬂy ar-
tificial, called the canal of La Fourche——through
which the waters of the Mlss15s1ppl, in the

. spring ﬂoods, empty into lake Verret. At that
- seasen, the bayou is nangable

. These facts arc all ee;tabhshed, by the state-
meit, sentup by ihe judge below, and;prove Suf

[
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ficiently the existence of the highway. In ad- Bast'n. District.

dition, however, the court is referred to the Jme-

‘rican Low Journal, vol. 5. p. 15—190, that all
lands in Louisiana were granted, subject to the
condition of a hichway being laid out. No
particular exemption has heen shewn hy the
Dplaintiffs here, which takes them out of the ge-
neral rule. On the contrary, there is an act of
the late territorial legislaiure, 1309, clap. 13,
sect. 2, expressly dcclaring the rvad to be a
public highway. ’

The plaintiffs, however, complain that too
much of their soil has been taken fora road : this
ohjection is easily removed. It is proved that
the highway«liere runs along the banks of the
canal—that ihis canal is navigable. By law,
the public have a rigit to a tusing path along
the banks of naviganie waiers. Domat, vol. 2,
Liv. 2, tit. 8, sect. 2, art. Y. JAct of the legis-
luture, entiiled, < Jdn act for dejinring the or-
gunization of police juri 87, pussed 2oth JHurch,
1813, set. 5. 'This towing path was laid out
here : the road then must commence at the edge
of it, and not at the bank of the canal. Bat, if
there was any error in laying out the road, the
. appellants ‘should have opposed its opening, or
5ppealed from the decision of the commissioners :
their decree on the subject, like that of conrts

Vor. 1v. | 1§

Feb 1816.

L~
RuvivHORP
& sL.
vs.
Bovnre & vx.
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East'n. District. Who have jurisdiction, is conclusive until set

Fep, 1816,
Y a's W)

R. s cHone
& aL.
vs.
Boure & vTx.

aside. + Term Rep. 258. 1 Day, 142—170. 1 *
Johnson’s cases, 492. Peake’s evulence, 93. 'b
appendix. Doe on demise Powell vs. Harcourt,
p. 76. 4 Cranch, 241—512. 1 Hull’'s American
Law Journal, 148. 1 Binney, 209. 7 T. E.
525. 8 ibid 268. 6 Johnson, 84. On this pub-
lic bighway, the existence of which is incon-
testibly proved, we have been placed by the
legislative authorily, for the purpgse of keeping
a ferry. ¢ Jdcts of the territorial legislature,
1811, chap. 3 & 11.”” The right of the sove-
reign authority to place us there, is as clear as
the existence of the highway. ¢ Ferries, says
Domat, vol. 2. liv. 1. tit. 6, sect. 1. art. 8. ibid.
tit. 8.art. 12 & 11, belong tsthe public.” Singg
the first taking possession of this country, a va-
riety of acts have been passed by our legislaturé,
considering them as such. ¢ Jdcts of the legis-
lative council,” 1805, chap. 34. « dets of ter-
ritorial tegislature,” 1807, chap. 48, p. 432. ib.
1811, chap. 138. < Jdcts of ‘State legislature,”
1813, act to define the powers of police juries,
passed 25th March,§ 5. Every individual who
solicited and obtained land fromy the Si)anish go- -,
vernment, took it subject to this condition or ser-
vitude, if the sovereign authority should here-
after find it necessary for public utility to erect
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one. But this case is still stronger against the wastn. District.
appellants : when they solicited this land from %
the Spanish government, they knew that this Ravvwonr
- ferry already existed there—knew that it be- o
longed to the public—knew that the erection of Bovao & .
a house was indisnensable to the exercise of the
publicrizht. Soliciting the land then as a gift—
obtaining it as such—taking it suhject to this
servitude, they tcok it under an implied con-
sent, not only not to oppose it, but uuder an
obligation to yield every thing necessary lo give .
it full effect: and cannot now be permiiied to
resist the erection of a house, without w hich the
public right would be useless and of no effect.
Domat, vol. 1, liv. 3, tit. 12, sect. 3, art. 2.—
Digest, lic. 8, tit. 1, I. 10.—i%id. liv. 8, tit. 3.
1. 3. § 3.—1Ibid. liv. 8, tit. -+, 1. 11. §1. Ci-
vil C'rde, page 14, art. 59, 60. 8 Term Rep. 50.
Co. Litt. vol. 1, sect. 68. lih. 56.

If the appellants, by express grant, had yield-
ed to the public the servitude of a ferry. theau-
thovities above quoted, prove beyond doubt, that
if a house was necessary to the exercise of that
servitude, they could not oppose the erection of
one. Where then is the difference when they
receive a tract of land from the government sub-
ject to that burthen—and mnust not the rales of
law that govern in the one case, equally apply in
the other.
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II. 'The soil of the road belongs to the public.
Considering the ferry as a servitude, and the
highway werely as a right of passage, it has
been shown the appellanis cannot recover. It
will be proved, that the soil of a public highway,
belongs to the public; and consequently they
may erect any buildings on it they please. The ’
trath of this position will be established beyond
doubt, by the authorities by which the question
must be decided ; and will enable this court to
sce how often crude and undigested ideas on
this subject, as in many otuers, are nastily taken
up—iow litile supporied they are by thuse laws
on whick they pretend to rely—and how dan-
gerous it is for this court, to suffer the fleeting
influence of popuiar opinion, ieohave any weight
on legal subjects. .

There are four kinds of roads known and re-

. cognized by the Roman and Spanish law ; these

i

are, the iter, actus, via & via publica. Thethree
first are merely servitudes: they are classed as
such under that head in the Institutes—the Di-
gest.  Institutes, lib.2, tit. 3. Digest, lib. 8, tif.
3, .1, 7, 12. They were private rights, ac-
quired by title and prescription, and lost by non
usage; Digest, lib.7, tit. 1, 1. 5. Ibid. lib. 8, tit.
1, 1. 5. Domut, vol. 4. liv. 12, tit. 12, sect. 6,
art., 13. -
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The public highway is never mentioned among gast’n. District. .

that class of rights—the authors who pro*fesse(i-
ly treat of every kind of servitude, nevéer men-
tion it as such—and the rules of law which ap-
ply to it, will be shown necessarily to exclude
all tdea of its being one. In the enumeration of
tbiugs public, and hors de commerce, the Span-
ish writers state puablic road. as one of them.
3 Puriida, ley 9. tit. 28. ibid. ley 23. tit. 32.
5 Partida, tit. 5. ley 15. 'They cannot be ac-
quired by prescription, 3 Partida, ley 7. tit. 29.
Services could be alienated, and we:e acquired
and lost by prescription—public roads, we see
cannot. 'There exists then no resemblance.be-
tween the one and the other.

But we have still stronger authority to the
point: Traite des servitudes 618, 649. It is
there laid down in the most express terms, that
the soil of theroad helongs to the public.—Again
in the Digest, liv. 48, tit. 8, law 2, § 21, il is
said, ¢ We call a public road that of which the
soil belongs to the public. For the private dif-
fers from a public road in this, that in the pri-
vate road, the soil is the property of the individu-
al, and we have hut the right of passage; but
the soil of the public highway belongs to the pub-
lic.””  'T'his leaves our adversaries no other re-
source, but to show that the road on which we

Feb. 1816.
(O a%

Rexriore
& AL.
8.
Boura & Ux.



"0

CASES IN THE SUPREME COURT

East'n. Bistrict. are placed, is not a public highway. But we pré-

Feb. 1816.
N N

RenTioRP
& au.
8.
Rovure & UX.

sume # will be in vain for them to endeavor to,
bring this court to a conclusion, that the great
road which connects the castern and western
sections of the state, is not a public highway—

. if it is not, then there has never existed one in

Louisiana.

ITI. But again—the party has mistaken his
remedy. If the public highway is obstructed,
recourse should have been had to the police ju-

" ry, who exercise here the same jurisdiction which

the ediles did at Rome, who by law could per-

it the crection of any buildings they chose,

on public places, or demolish them as they

- though: fit. Domat, vol. 2, liv. 1, tit. 8, § 2, art.

1 & 15. Digest, liv. 43, tit. 8, law 2nd. § 17 &
25. ibid law 3, § 7. ibid 39. tit. 2, law 24. 3
Partida, ley 29. tit. 22. Muartin’s Orleans
Term Reports, vol. 1. p. 186. 'The appellants
have not shewn that they made any application
to.-them, who have the jurisdiction of the police
of roads ; nor have they produced any law which

- proves a right in a private individual to bring

trespass or ejectment for the highway.

The opposite counsel have read cases from
the English books, and from the American re-
porters, to shew that the public have but a right
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of passage, and that the adjoining proprietor can East. District.

maintain ejectment for any appropriation of the
¢ *soil.  Such is undoubtedly the common law 3 but
i is not the law of this country. Originally
there were but four public highways in Eng-
land. 8 Bac. Ab. Amer. edit. 49%. 4 Jucol’s
Law Dict. verbo Highway. And all the other
roads have been laid out by a writ ad quod dam-
num, where the public paid for a right of passage
alone. Servitudes acquired in this way, have
no resemblance to.property acquired from the
S[')\qpiagggo\;fqgnliheqt; as a gift, when the sove-
relghf\,!ig;évery; Instance annexed to it as a con-

111

Feb. 1816,

L

ReNruore
AL.
vs.
Boure & ux.

dit‘i'siii,.‘tl:tat\a public road should be laid out, or _

the grant.be yoid.” No subject can shew more
strikingly the difference between the two sys-
tems, than the ome now under consideration.
The public do not even enjoy the right of a tow-
ing path, on the banks of a navigable river in

England. 3 Term Reports, 253. 1In that case,,

the institutes of Justinian were quoted, to prove
that the banks of rivers belonged alike to all
mankind. The court said, civil law doctrines

; . . o B
had no weight there on that question—under

that declaration, what influence can be given'to
" . . M - P
common law decisions, in the case‘now befm:e

L

the court. e
Tt is said the principle of erecting honses on

124 v

. »

Sama s o
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East’n. District. another man’s land, without compensation, is

Feb. 1816.

eV N/

RF\'TKDRP
& a

vs.
Borre & ux.

unconstitutional. But this argument assumes for
its support, a base which is denied, and whlch
the authorities quoted prove to be mcorrect

The appellants have never had a right to the
soil of the highway—it was laid out ten years
before the date of their title. Do they, or can
they shew, that when the sovereign grants a
tract of waste land on which a public highway
exists, that the grant of the land,; carries with
it the highway ? Until they do, they have no
right to say their soil is .tak #ror ﬁthem.
Grants of thinzs public ar& neyer b 4 il
Vattel’'s Law of Nutions, liv..2: chapl 14" §
24%. 6 Johrson. 134, QBIQCk 346 Domat 'vol
1. liv. 1. tit. L. § 2, art. 17, The leglsla,tln'e
secm to have hecn of opinion, that the highway
was not acquired by the appellants, from the
privilege they have ceded us, and this court
must be fully satisfied that that act is unconsti-
tutional, before they will declare it so. The
power of declaring acts of the legislature void
on this ground, is one to be exercised with great

caution. 'The unconstitutionality must be evi-
dent : must be manifest: must be such that
deubt does not exist on it. 'When it is not thus’
eloay, decent réspect for the other branch of the

.govermment, and a regard for the interests of

.
-, ~
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society, will deter the court, 'as it has forbid Eastn. District,
others, from‘ez;ercising this'its;high,eét‘ privilege. Feb. 1816.
6 Cranch, 128. 2 American Law Journal‘ 96.  Rexruonr .
_ibid. 255. 3 Dall. 399. 9 Johnson, 564. & ar.
This claim of the appellants, to wrest from - Boomo & vx.
the public their jurisdiction of regulating fermes,
is unsupported by law-—contrary to the uniform
usage of Louisiana since its original settlement
~—totally opposed to public convenience, and the
good order which ought to prevail in every well
regulated society. ‘
The, decree of the court below ought to be
conﬁrmed -

Moreau on thq same side. The original ac-
tion of the appellants is a possessory action. The
plaintiff in such an action must not necessarily
be owner, but he must be possessor, in the sense
of the law. Pothier, Possession, n. 114.

"Here the _appellants are nelther owners nor
possessors, in that sense.

They are not owners of the ground on which
the house of the appellees stand, because that
soil is public property. |

The counsel of the appellants contends, that
they have not ceased to be owners of that soil.

1.. Because it is the bank of a navigable .
stream, of which the public had the use lndeed,

VoL. 1v. P
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. astn. District. but "the propelty of which remained in the own-

er of the adjacent land.

2. Because a highwayisa servitude only, and
the soil on which it is due, remains the property
of the owner of the land, burdened ‘with the
servitude.

3. Because the appellants could only be de-
prived of the property in the soil; even in-case
of public utility, by just and previous compen-
sation. . -

4. Because the appellees are' estopped from
resisting the appellants’ claim, having receiv-
ed the possession of the premises from the ap-
pellants under a lease, now explred

1. The premises, it is said, are not only a
highway, but the bank of a navigable stream.
It is true the banks of navigable rivers aré con-

‘sidered as the property of the riparian owners,

although the public have the use of them for
certain purposes. Institutes, 2, 1. Cooper, 97,
5 Pandectes Francaises, 8, n. 8. Partida, 3,
28, 6, where it is said, <« although the limits of
rivers belong, as to the property, to the owners
of contzguous or adjacent estates, yet any one
may use them, §e.”

And we have a like provision. Code Civil,
97, art. 8. | :
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. 'Thus, even if the premises were not a high- East'n. District

~ way, but only the bank of a naVIgable stream,

the appellants would not have any action to

claim the house, which the appellees have built
on it.

Dominguez, cited by the appellants, 3 Cur.
Phil. ill. 57, n. 116, does not say that the ri-
parian owner, can occ use, or other edi-
fice, erected h,y he banks of a
river, contlguo ~ .
himself, or cause himself to b
so by the judge,
N Indeed 09 one can build, on B ‘
namgable river, Partida, 3, 28,”‘. This pro-
hibitien extends itself to the ri 17'5 ian owner, as
well as to any other individual.. "1 He cannot oc-
cupy any bulldﬁg ereced tﬁere, neither can the
person who erected it claim it as his own. Tt
“is to be abated: so says the law last cited.

-Tt is incorrect to say, that the passage, which
the people of the Attakapas have enjoyed over
the soil, was only one of those uses, which
the public has over the banks of navigable rivers.

As to these uses, see Inst. 2, 1, 4. .Cooper,
68. Pertida, 3, 28, 6. Code Civil, 97, art. 8.

“Here besides the towing path, eight feet wide,
along the water, there remain fifty-two feet for
the passage or way used by travellers. It is in

. Feby 1816,
e/

ReNTHORP
& ar.
8. :
Boure & ux.
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East'n. Ijstrift ev1dence, that for twenty-ﬁve or twenty-six years
RAS a fl to the grant to OB
Cm~ (280 consequently prior to-the grant to ryan;
R};«Tnonr' under whom the appellants claim, there ex1sted

AL,
w.  in this place, a highway, which had been ofteil
Bovzo & vx., repaired by the people of the Attakapas, and
was so in 1841, under the dwectmns of the le-
gislature. It is notonous that the kmgs of
France and Spgisiis Smno
tees of vaca

““““

It is then  highway, not as the ﬁank of i
ivig that the mha’bltanfﬂif ﬁle ‘Atta-

kapas have i e use ‘of the soﬂ, on w’fuc!n tlfe ,

2 i,

1t is a publi®: —a pubh& not a private

It is-a lughway from its nature.

Three kinds of ways, says Guyot, Were (hS-
‘tinguished among the Romans. Public ways,
which the Greeks called royal, basilicon; and
“theé Romans pretorian, consular or military.
Thiese ways led to the sea, a-river, acity or
another military way. 2. Encyc.. Jurisp. 579,
verbo chemin. A part, of what is said by this .
author, as to this distinction, is-found in . 48,
8, 2. § 21. Delalaure on servitudes, 529, n.
640.

/



RERA N GO T TR T T e YNTTRRR R 9, Ty R g v
. v IR N

OF THE 'STATE OF LOUISIANA.

147

Here it is i proof; that the way in question Ban Discict:

is'the only one, leading from the Attakapas to
the Mississippi, and consequently to New-Or-
leans, It is. then from its nature a hlghWay,
or plihho way. ‘

Lt it not be said that it is a pnvate way, for
it Hag nokie of its characteristics. -

" Pilvate ways, private vie, says Guyot a- -

Feb. 1816,
(W o' )

RexTHORR
& an
v,
Houns & vx.

mong the Romans, which were also called agra-- -

7ieg, were those which 1éd to certain estates.
Fmaily, the ways, which they called vicinales,
were " also pubhc -Ways, ‘and led only from a
viﬁa,ge to anoihe,r 2 E'ncyc Jumsp 579, 580.
verb ‘chemin. \

" Fhis distinction is madq mote p"lam in j' 43,
8, 2. § 28, ‘Delalaure on se'rmtudes, 589, =
B50." Tt will suffice to obsdive; transeundo, that,
according fo this descriptien, the right of way
which our statute speaks of, and classés among
1égal servitades, must be understood, in regard
t¢ a -private way, and not to a public or hlgh-
Way Code Civil, 187. § 5. '

] The Way, under consﬂemtwn, is & public
way, by its destination.

When the Spamsh king granted the land, as
kpalt of wluch this is now claimed, it had been
used as a hlghway “for several years. If the
kmg, who was the owner of the scil, permitted
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Fast'n. District. a highway to be made on lt, the appellants, his

. JFeb. 1816
AV )
Rnx'mom'

v8.

Boure & ux.

grantges, must fail in their -claim to the land
over which it passes.. .+ - [ERTEPRNR

A private way, says Domaf, becomes publlc
by the mere possession of the public ; and when
once it has been made a public way, it is:no -
longer the subject of prescription’: this is set-
tled by several texts of law, 1 Collect. Jump

- 850, verbp.chemin. - . . ..

. The intention -of {he father of the famlly is
equal to a title, with regard to, perpetual. and
apparent servaces Cv,ml Code, 138, art. 55., .

. Willit be sald, that the king, by grantmg the
land without speaking of the hlghway,mhas
transferred the property’of its, soil, with that of
the adjacent land, of that hia.silence has de-
stroyed the effect ofgthe destination which had
been given ta smlp %: argument would not have

plausibility.. . r. .

As soon:as a’ thmg becomes publie;iit becomes
inalienablé; and out of -commerce. It can: no
longer be the object of individual property, 1
Domat part. 1, v prel. tit. 8. §1,1. 2 & §
2,1 4. ibid. liv. 1 t’zt 1, § 5,1 1. PartuZa, 5,
5,15. 13 Pand. Franc. 6, n. 6. Inst. 3,24,
§ 5. Code Civil, 265, art. 28, 349, art. 16.

For this reason every agreement about thmgs
out of commerce, is null. 1 Domat. part. 1,



OF THE STATE OF LOUISIANA. 119

liv. 4, tit. 1, § 5, 1. 14. Partida, 5, 11, 20 & East'n. District.
22. Code Civil, 265, art. 28. Such things can- Feb. 1816,
not be acquired by prescription. Partida, 3,29, Rexwmons
7. ) ‘USA:L.
Much reliance is placed on the silence of the 2°7¢ %™
king of Spain or the governor of Louisiana, as
to this way, in O’Bryan’s grant. Tt is to be re-
marked, that this man had only an order of sur-
vey for his land. This evidence of an inchoate
title, acompanied with possession and cultiva-
tion, enabled him to obtain a confirmation of
his title, from the land commissioners of the
United 'States. No doubt, if that title had ripen-
ed into a complete definitive grant, under the
Spanish government, the grant would have con-
tained the usual clanse, that the grantee should
furnish the road.
‘When an estate is sold, (and doubtless the
principle is the same in the case of a donation)
all the rights and charges of /the estate, attend
it in the hands of the vendee. If any charge
hes been passed over in silence, the right of the
creditor of it cannot be thereby affected. = This
“silence has no other effect than to give an action
for a compensation in damages to the vendee,
against the vendor. 'The warranty in this case
results from the contract of sale. Pothier, con-
trat de vente, 193, 201. Such wouldhe the case



g S
N SN L At S

120

CASES IN THE SUPREME COURT

East'n. District, if & vendor had omilted to apprise his vendee

Feb, 1816.
VvV
RexrteORP
AL,
vs.
Boune & vx.

of a mortgage, or a serv1tude, with which the
estate might be burdened. His silence could
not affect the rights of the mortgagee, nor.of the
creditor of the servitude. .

If the proprietor of two estates, between
which there exists an apparent sign of servi-
tude, sell one of those estates, and if the deed
of sale be silent respecting the service, the same
shall continue to exist actively and passively,
in favor of, or upon the estate which has beén
sold. Code Civil, 140, art. 57: ‘

In whatever manner the property of.a house,
&c. or any other estate, burdened with a servi-
tude towards another estate, may be sold, it will
remain burdened. therewith towards the estate,
or to the person.to whom it -was due. Partida,
3,31,8. ’ o

When the serv1tude is apparent the vendor
is not bound to declare it, and the vendee re-
mains' without. any warranty; because he can-
not be- presumed to have been ignorant of it.
4 Pothier, contrat de vente, n. 199. There-
fore, the appellants, or the grantee, under ‘whom
they claim, could not be ignorant of the. eXJst-
ence of the hlghway. and the governor, had
he issued a formal grant, would 'not ’hav,e been

bound to mention j;he road in it.

v
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Farther, had not the road existed, the ap- Eastn District.
’ ’

] i of its bei ¢ Feb. 1816.
pellants could not .c01.np1¢un of its being a ter- |~
wards opened : as it is a matter of public noto- Rexruons

. . . . < & AL
riety, that all the grants in Louisiana were made s,

under the reservation of a highway or royal Bovse® T~
road. 2 Amer. Law Journal, 301. 4 id. 533.
If then, all the grants were made with this con-
dition or reservation, it cannot properly be said
that the property of the soil reserved for the
liighway passed to the grantee. The silence
of the grantor, as to the particular spot on whick
the highway was to be placed, the faculty left
to the grantee to fix it where he saw fit, did not
alter the principle. For, if I secll you a tract
of land, saving ten acres which I reserve to
myself, I cannot he said to have transferred to
you the property of the whole tract. I traus-
fer it only, saving the ten acres: and although
the part of the tract, on which these ten acres are
to be taken, he not indicated in the grant, and 1
leave the spot to your choice, as soon as that
choice is made, the ten acres are mine. 1 need
no sale from youn, because I am presumed never
to have divested myself from the property of
these ten acres reserved in the grant, although
the part of the tract on which they are to be
taken was not designated thercin. When 1
scll you the half of an undivided tract of land. it
Vor. 1v. Q
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East’n. District. is by the partition alone, that the particular half

Feb. 1816.
(W o' )

RexTHORP
& aL.
vs.
Boune & ux.

which is to belong to you is known. So, when
a grant is made, with the reservation of a high-
way, the property of the premises is held to be
transferred, saving the reserved highway, which
remains in the grantor: and as soon as the gran-
tee has yielded the highway, he ceases to have
any kind of right or title thereto.

IL. The proposition that, admitting the pre-
mises to be a highway, the public is without
any property in the soil it covers, but is only
the creditor of a servitude, a right of way
over it, and that the owner of the land through
which it passes continues fo be owner of the
soil and is only the debtor of the servitude: in
other words, that highways do not belongto the
sovercign or the'public, who have the use of
them only, is a proposition which messrs. Liv-
ingston and Duponceau have advanced in the
affair of the Batture, 2 Amer. Law Journal,
416. <+ id. 533 & seq.

It is surprising that these gentlemen should
have maintained that highways are not public
property. 'The Roman, French and Spanish
laws are in perfect concordance on this point.

Public things belong to the public. In this
they differ from common things, which are for
the use of all, but belong to nobody. 5 Pand.
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Franc. 7, 7.8 & 9, f. 41, 1, 14 & 42, 12, 1, Fast'n. District.
§$ 2,3 & 4. 1 Brown’s Civil Law, 169, 171. 2 m
Febrero, contratos, ch. 7, § 2, n. 80. Code Rrevmone
Civil, 95, art. 3 & 6. P
Among public things, highways belong to the Boone & ex.
public. The soil of public ways belong to the
public. ff. 43, 8, 2, § 24. Delalaure des servi-
tudes, 529, n. 648,
Rivers, ports, highways, belong in common
to all men, los rios, los puertos e los caminos
publicos pertenecen a todos los hombres commaut-
nalmente. Partida 3, 28, 6. ’
- Duponceau, in his memorial, 2 Amer. Low
Journal, 416, cites a passage from the French
ordinance of 1669, in order to shew that, in
France, the riparian owner, who furnishes a
way, does not lose the property of the soil, and
becomes debtor of the servitude only.
The ordinance says : owners of estates,
bordering on navigable rivers, ought to leave
along the banks a space at least twenty four feet
wide, for a royal road and towing path, with-
out being allowed to plant trees, hedges or fen-
ces, nearer than thirty feet, on the side of which
boats are drawn, and ten feet on the other, un-
der the penalty of a fine of 5000 livres and the
confiscation of the trees.”
The riparian owners, says he, preserve their
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Enst’n.Distgict.Pl’Ol)El‘ty in the soil of the road, since they may

Feb. 181
Y "/
RENTHORP
& AL
8.
Borre & Tx.

plant trees, at a certain distance from the banks
of a navigable river, and the confiscation of
them is pronounced in certain cases. The in-
duction is not a clear one. The ordinance re-
quires a road of twenty-four feet to be given,
and forbids the planting of trees within a strip
six feet wide, immediately binding on the
road, on the side of which boats are drawn up,
and on the opposite one, trees are forbidden to
be planted within ten feet. This is not to Say
that the owner may plant trees in the road it-
sclf, but only that the road is to be ten feet
wide on the side on which boats are not to nf)e
drawn, or that there is to be one road only,
and that on the side on which they are drawn.

This construction is the more reasonable, that
it is beyond a doubt, that in France highways
belong to the king. 4 Denisart, 331, verbo
chemin, art. 5.

A difference is attempted to be established
between highways, that existed originally, and
those that are to be furnished by individuals.
These, it is pretended are a servitude only. It
is not so: one.of the particular characteristics
of a servitude is, that it is due from an estate
10 an estate and not to a person. Civil Code, 127,
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art. 1, 189, art. 49. Partida 3, 31, 1. 1, 8
13. 2 Febrero, contratos, ch.7, § 2, n. 91.

Servitudes being due to estates, and not to
persons, it is easy conceived, why a way is
classed among them. Code Civil, 137, art. 46.
Partida 3. 31, 83. 'The reason is that a pas-
sage given to an estate, entirely encircled by
others, is a right in favor of him who is the
owner of it and those who succeed to the own-
ership. 'This cannot be said of a public way,
which is due to the public or to a community.
For this reason the property of the highway pas-
ses to the public, while that of the private way
remains in him from whom the way is due. Dig.
43, 8, 2, § 21. Delulaure des servitudes, 589,
n. 648.

'The conversion of a private soil into a high-
way, deprives the owner of his property so far,
that if he had sold it before, he would be ipso
Jucto discharged from his obligation to deliver it.

‘When since the contract, says Pothier, the
thing has ceased to he in commerce without the
act or fault of the vendor, as when, by public
authority, the field, which had been sold to me
has been taken for a highway, the obligation of
delivering the thing has ceased and is extin-
guished, and the vendor is only bound to sub-
rogate the vendee to his right to receive from the
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tzast'n. District. king the indemnity, if he see fit to grant one.
£ 1316, Pothier, Obligations, n. 61+, id. Vente, n. 59.

NtV N/

Rexmione If the property of a highway does not pass

morn i o to the public, how is it that it becomes impre-
scriptible ?

There are several examples in the civil law
of a private thing becoming public, in conse-
quence of its having undergone some change,
as where a river changes its course. Inst. 2, 1,

§ 23. Cooper, 75. Partida 3, 28, 31.

III. Tt is said the appellants eannot have lost
the property of the soil of the highway, as they
have not yet been indemnified therefor.

It is true that when the King of Spain took a
thing, on the score of public utility, the law re-
quired that the owner of it should be indemni-
fied. Partida, 3, 18, 31. But the principle
was not applicable to the lands granted by him
in Louisiana, which were never granted except
under a condition that the grantee should furnish
the soil necessary for a highway.

Donations are either absolute or conditional.
The donee is bound to fulfil the charges and
conditions imposed by the donor. 1 Domat, part
1, liv. 1, tit. 10, sect. 1,1.40. Even, when these
charges may be appreciated in money, the donee

cannot claim any indemnification. 2 Pothier,
Vente, n. 612—614.
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IV. The plaintiffs say that the defendants gastn. District.

with ill grace resist their claim, because the
latter hold the premises, under a lease from the
former, and in ¢pnsequence of the possession
taken under that lease, have built the house
now in dispute.

The plaintiffs never have afforded to the de-
fendants the possession of the soil on which the
house stands: they had it not and could not
have it.

The possession of public things cannot be
acquired, because they are not susceptible of
being possessed. Pothier, Possession, n. 37.

Then the possession of such things can in
no way be transferred to an individual ; there-
fore, even if the lease had mentioned the high-
way, it would not have passed under it, be-
cause conventions, by which things out of com-
erce are put in commerce, are void. 1 Domat,
part 1, liv. 1, sect. 5, 1. 11.

The inclusion of the highway in the lease
would not authorise the plaintiffs to claim the
house and farms, as tenants are not bound fo
leave the edifices which they have erected on
the leased ground, but may carry them away,
provided it may be done without injury to the

-

soil. Domat, supp. lois civ. ch. 3, § 2, I. 5.

They are then withcut the right of instituting

Feb. 1816.
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which the law gives to an individual who com-

plains and shews that the highway is obstructed,

in order to obtain the removal of the obstruction.
. .

Dig. 43, 7, 1. Delalaure, servitudes, 527, n.

636.

MarrTix, J. delivered the opinion of the court.
The plaintiffs’ demand to be put in possession
of a tract of land, by them leased to the defen-
dants, the lease having expired. Neither the
plaintifts’ {itle, the lease or the expiration of it
are denied, and the judge « quo has given judg-
ment in their favor, excepting therefrom, ¢ the
public road of sixty-iwo feet in breadth along
the left hank of the bayou or canal of La fourche,
and a way of twelve feet on the right, which
ought to remain open as a highway.”

Of this judgment they complain, contending
1, That the soil excepted is not a public road
or highway. 2, That still, as it passes over
their land, they are yet owners of the soil and
owe to the public a servitude or right of way
only.

The statement of facts shews that the ca-
nal is navigable in high water, much used for
the purpose of transportation in bhoats from the
Mississippi, the sea-shore. &c. to the county of
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Attakapas 5 that for facilitating the navightion, Rastn. District,

a road or way for towing boats was ordered by
the police jury, onthe 24th of July 1811, of
twelve feet in breadth on each side of the canal,
and that about twenty-five or twenty-six years
© ago, a road for passing to and from lake Verrel
had been opened by the inhabitants of the pa-
rish, and in the year following was greatly im-
proved by those of the Attakapas and Opelou-
sasj since which it has been constantly used
as a public road for travellers, and for driving
cattle from these two counties to the Missis-
sippi and New-Orleans.

By the act of 1809, ch. 138, it is provided,
that the borders of said canal shall be consi-
dered as a public highway, and that the pro-
prietors of the land on the borders of the ca-
- nal shall be compelled to make said road and
to keep it in repair, according to the provisions
of the existing laws and regulations.

In 1813, ch. 13, the legislature made an ap-
propriation and appointed commissioners, to
improve this voad, and the defendant, Bourg,
was authorised to keep a ferry, at the mouth of
the canal, where he erected a house, which
stands on the part of the land excepted by the
judgment, viz. in the road, which the commmis-

Vou. 1v. R
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East'n. District. sioners thus appointed had traced out, giving it -

o0 0% - 4 breadth of sixty-two feet.

Bewrwone On these facts, the plaintiffs’ counsel con-

w.  tends, 1, that the premises, excepted from the

Bovns & ox judgment are not a lligﬁwgy or public road, as
the legislature could not take away the right of
the plaintiffs to any part of their land, without
compensation ; 2, that admitting the premises to
be a highway, the soil is still the property of the .
plaintiffs, and the public has only a servitude,

a right of way over it.

1. It is contended that the legislature could
not establish this road, without first compensat-
ing the ewner for the loss of the ground which
it occupies.

On this point, we are referred to the seventh
article of the amendments to the constitution of
the United States, proposed by congress in
1789, the second article of the compacts, in the
ordinance of comgress in 1787, and the Civil
Code, 102, art. 2. ‘

1. The provisions of the constitution of the
United States apply, with a few exceptions, to
the federal government only. They do not
bind state governments, except in cases in which
they are referred to. The amendments cited
were proposed by congress as a bill of rights
guarding against encroachments from the fede-
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ral government, ‘a number of states having, Ea;g?.xl)ésltgict.
¢ at the time of their adopting the constitution, . -,
¢ expressed a desire, in order to prevent miscon- Resraone
¢ gtruction or abuses of its powers that further s;s.“'
¢ declaratory and restrictive clanses shonld be Bovss & e
¢ added ;” the avowed inducement of the propos-
ers of the amendments was that ¢<¢extending the
“grounds of confidence in it (the constitution)
¢ would best secure the beneficial ends of its im
¢ stitution.” Preamble to the Resolutions, 1
Graydon, xvi.
This amendment provides that ¢« private pro-
¢ perty shall not be taken for public use, without
¢just compensation.” We must understand it to
mean property taken by the United States, or
under some power claimed under their constitu-
tion; for it was against the misconstruction of
that instrument and the abuses of its powers
that Congress intended to guard. See a deci-
sion on this subject, Territory vs. Hattick, 2
Martin 87. The court there decided that the se-
cond section of the third article of the constitution
of the United States, which requires that the
trial of all crimes, should be by jury, and the
. 6th article of the amendments, which demands
the intervention of a jury also, related only tothe
exercise of the judicial powers of the United
States. Congress appear to have entertained
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East'n. District. the same idea, when they required that there
’ w should be, in the constitution of this state, a clause
Toruonr securing to the citizens the trial by jury in all
Bomzs-&'vx criminal cases. For, if the corresponding clause
" in the constitution of the United States extend-
ed to cases under state government, the precau-

tion would have been useless.

Tiis court is of opinion that the amendment
of the constitution of the United States alluded
to, does not prevent a state from taking the land
necessary for her roads, without making a com-

pensation therefor.

2. The ordinance of 1787 declares that, in a
territorial government ¢ should;public exigen-
cies make it necessary to the common preserva-
tion to take any person’s property or to demand
his particular services, full compensation shall
be made therefor.” The words common preser-
vation imply, that congress had then in view
those extraordinary cases, in time of war or
danger, when the property or services of an in-
dividual become accidentally necessary to the
preservation of the country, and the pllliaseology
differs from the constitution of the United States,
so as to repel the idea that instant or previous
satisfaction should be made in every case. They
impose on territorial governments, as is appre-
hended, the obligation of making, and invest the
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sufferer with the right of demanding, compensa- East’n. Distzict,
tion. ' It is far from being clear that this article \
would prevent the legislature from requiring the Re o
services of a citizen as a juror without previous s,
compensation, or demand that, in every case, a Boona & vx.
previous compensation should precede the lay-
ing out of a road. In many cases, this must
be particularly inconvenient. 'Till the road
be actually laid out, the persons entitled to com-
pensation nor the proportion in which it is due
cannot be ascertained.

If the amendment to the coustitution of the
United States and the article of the ordinance
opposed to the act of the legislature, avail the
plaintiffs, it mut be on the ground that the lat-
ter is unconstitutional and null. Now, this
court will never declare an act of the legislature
unconstitutional, unless the unconstitutionality
be clear and apparent. In doubtful cases they
will support the act.

It is clear the act does not violate the amend-
ment, and it is very doubtful indeed, that it is
in the least repugnant to the ordinance. We
rather think it is not.

3. Lastly, the Civil Code, 102, art. 2, is
presented to us as striking with nullity the act
of 1789, which declares the premises to be a

public road.
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¢ No one”, says the code, ¢ can be compelled
to part with his property, unless by reason of
public utility, and in consideration of an equita-
ble and previous compensation.”

This appears to this court as a rule of con-
duct to the officers of this state, not as deroga-
ting from or restraining the powers of subsequent
legislatures. The general assembly of 1808,
which enacted the civil code, was not a superior
power to the general assembly of 1809 ; it was
the same hody: the code was passed during
their first, the act during their second session.
The act was posterior to the code. If, there-
fore, there be any thing contradictory in these
instruments, the latter must so far abrogate the
former.

Admitting that the clause in the first had the
force of a constitutional injunction, it does not
appear that it would have been violated. Twen-
ty-five years ago, a road was opened by the in-
habitants of the neighbourhood ; the following
year the people of the adjoining counties im-
prove it; eighteen years after, in 1809, the le-
gislature declare it shall be considered as a pub-
lic road; in 1811, the police jury acts on it; in
1814, the legislature of the state make an appro- -
priation for its improvements ; its commission-
ers enlarge it. During all this time, the
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owners of the land submitted to all this. Can East'n. District.
we now say that they have been compelled fo ' o
part with their property, without compensation, Revrson
AL.

while they never expressed a belief that they .
were entitled to any ? Bovna & ex.

They have no grant. One, from -circum-
tances is presumed: but it must also ‘be pre-
sumed to be such a one, as those which were
generally given when their ownership began.
The French and Spanish governments granted
their land gratuitously, but a reservation was
generally made for roads, often for fortifications,
Sigur vs. St. Maxent’s Syndics, 1 JMartin,
231. During these two governments, there is
no instance of any payment for land taken for

public roads.

- -

II. On the second point, the plaintiffs have
introduced a number of authorities from the
English jurists. 3 Bac. J4br. 494. 2 Esp. N,
P. Gould’s ed. 2. 6 Eust. 254, 2 Strange,
1004. 1 Burrows, 148. They have also cited
American cases, 6 Juss. 1. R. 454. Joknson,
357.

From these, it seems that in Great Britain,
the owner of a tract of land, on which the high-
way passes, retains the property of the soil.
Bui neither the common law, nor the statutes of
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East'n. District. Great Britain can afford us much light in this
Feb. 1816.

w—~~ respect.

Resmuone Let us therefore examine the question, accor-
L.

Boon% vx. ding to the Roman, the French and the Spanish
law, which must regulate the effect of a grant
of land in Louisiana before possession was ta-
ken of the country by the Americans.

Viam ,lpublicam eam dicimus, cujus etiam
solum publicum est. Non enim sicuti in pri-
vaté vid, ite est in publica, accipimus. Vie
private solum alienum est: jus tantum eund:
et agendi mobis competit: vie autem publice
solum publicum est. . 43, 8, 2. § 21.

Literally translated, we call a public road that
of which even the soil is public. " We do not
take it to be in a public road as in a private one,
the soil of which belongs to another, while we
have only the right of walking or driving over
it : the soil of a public road is public.

The contradistinction between a public and a
private way, as to the ownership of the seil, is
here apparent. Here the idea of the right of
the public being only incorporeal, a mere right
of way, 1s repelled, as well as the corresponding
one of the soil being private property : which is
said to be the case in private ways. And the
distinction between these and public roads is
made to consist in this, that in the latter the
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right of passing over the surface and the own- Eastn. District.

. o ey . Feb. 1816.
ership of the soil reside in the public. Py

. . . Rexrtoone
In France, it is believed, a highway cannot & .

be the subject of a sale or the possession of an Bovne & v
individual. 1t is hors de commerce.

We cannot sell, says Pothier, things which
from their nature are ouf of commerce, as a
church, a church-yard, o public square. Traité
de Vente,n.40. Among corporeal things, there
are some which are not susceptible of possession,
as those which are divini aut publict juris, as
a public square. Traité de possession, n. 37.
Of the nature of a public square is a street or
a highway, which is a street of the couniry.
The highway and street are as much publici
Juris as the square.

Royal roads are those leading from a city to
another. Public roads are those leading from
a village to another. Although public roads be
not called royal, yet they belong to the king.
Quoique les themins publics ne seient pes appe-
lés royaux, ils appartiennement cependant au
roi. Denisart, verbo chemin.

The ordinance of Louis XIV, in 1669, is
relied on to shew that the soil of a highway, che-
min royal, belongs to the owner of the soil over
which it passes : this ordinance providing that

Vor. 1v. S
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a royal road, on each bank, at least twenty-four
feet wide, without any tree, fence or hedge nearer
than thirty feet, on the side of which boats are
drawn, and ten feet on the other, under the pe-
nalty of a fine and the confiscation of the trees.
Hence, it is considered that the sovereign could
not consider the soil of the road as public pro-
perty, as in such a case, it would have been
absurd to denounce the confiscation of trees,
which growing in the soil of the public were al-
ready public property. 'T'he clear part of theroad
was to be twenty-four feet on one side and ten on
the other : between this space and that on which
trees could be planted, without incurring con-
fiscation, was on one side of the stream, a strip
of ground six feet, on the other, a strip fourteen
feet wide: and it is to trees, fences and hedges
on these strips, that the confiscation spoken of
extends.

‘We conclude that the part of the Roman law,
which declares the soil of a highway to be pub-
lic property appears toustobe in force in France,
and was soin Louisiana, when the country passed
under the dominion of Spain.

The laws of that monarchy do not appear
io have wrought any change in this respect.
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Los rios ¢ los puertos e los caminos publicos g,

pertenecen a todos los hombres communadmente,
Partida 3,28, 6. 'The rivers, ports and public
roads belong to all men in common. After this

139

n. District,
Feb. 1816.

RENTHORE
& ar.
75,

declaration the legislator speaks of the banks of Bovss & v~

rivers. These, we are informed, are the pro-
perty of the owners of riparian estates. Las
riberas de los rios son, quanto al semorio, de
aquellos, cuyos son las hervedades a que son ay-
untudas. He speaks of the use which all men
may make of these banks. All men may use
the banks of rivers. Todo hombre puede usar
de ellas, &c. 'The property of the public on
the road is here assimilated to that which it has
on the river, not to that on the hanks.

In the case of JMetzinger vs. the Mayor &c.
of New-Orleans, this court held that < roads
and streets cannol be appropriated to private
use.” 3 Martin, 303. Civil Code, 94, art. 6.

The judgment of the district court, which
excepts from the lands decreed to the plaintiffs
so much of the premises as was declared to be
a public road and highway, is in conformity to
law, and it is therefore ordered, adjudged and
decreed, that it be affirmed at the costs of the
plaintiffs and appellants.

ettt $ e

Livingston on a motion for a rehearing. The
two points, decided by the court and presented
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discussed on the hearing and are of such vital
importance to the country, that it is confidently
hoped they will be submitted to a closer exa-
mination, with the new lights that subsequent
research may throw on the subject.

1. The first of these points is, that an act of
the legislature of the late territory, taking pri-
vate property for public use, without compensa-
tion, is valid and is not contrary to the ordinance
nor the constitution of the United States.

2. That the soil as well as tlie use of the high-
way, in this state, belongs to the public.

1. The origin, object and avowed end of eve-
ry government, is the preservation of the persons
of its people and their property from violence.
‘Without any express constitutional provision,
therefore, every act that counteracts these ob-
jects must be unlawful. A partial surrender of
personal liberty and of private property is, how-
ever, necessary to secure the residue, but the
right to abridge either is only commensurate
with necessity. "W here this does not exist, the
encroachment either on liberty or property is
tyrannical : for example, the property of any
citizen may be occupied in time of war, when
necessary for public defence, and his personal
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services may be required for the same cause, Eastn. District.
. . . Feb. 1816,
and that, without any previous compensation, ° !

. . (o' &
because the exigency of the moment will not Rexruore
permit the delay necessary for selling and pay- &;;.L'

ing it. But in time of peace, when private pro. Bevre & vx.
perty is required only as convenient for the pub-
lic, it can never be justly taken without the own-
er’s consent. When necessary, as in the case of
public highways, it may be taken without such
consent, but not wiihout compensation; be-
cause, though a necessity may exist for the road,
there can be no such necessity for denying com-
pensation, previous if possible, but at any rate
compensation ; the social compact admitting of
no temporary infringement of private right, far-
ther than is absolutely necessary for its perma-
nent preservation; the supreme power of a state
cannot, therefore, destroy those rights it was
stipulated to preserve.—It is true that in ill-
organised governments, where the judicial pow-
er is blended with, or dependent on, the legis-
lative, there is no remedy for acts coniravening
these principles : but if a state have a judiciary
independent of legislative power, it would be
the duty of sucha judiciary to declare a law void
which should direct private property unnecessa-
rily and without compensation, to be taken for
public use and that too, whether there was a writ-
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stitutionncan have greater force than those im-
mutable priuciples on which all political society
is founded.

If cur constitution therefore, contained no
other feature than the separation of the judicial
from the law-making power, it would be the
duty of the former to keep the latter within its -
proper bounds, by declaring every act of unne-
cessary violation of private rights, to be void.—
T acknowledge that in such a case, the violation
must he open and apparent, to justify the inter-
ference : because the legislative may be better
judges of the existence of the necessity than the
Judiciary ; but, the difficulty of discriminating
in doubtful cases can be no objection to the exer-
cise of power under circumstances where no such
doubt exisis. -

Thus the case would stand, if tested by the
dictates of natural law : let us now examine the
constitutional provision.

The law laying out this road, or rather only
directingit to be laid out, passed in the year 1809,
this country was then governed by the or-
dinance of 1787, as its constitution, with such
changes and amendments as the present consti-
tution of the United States, and the laws under
it had produced.
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This ordinance contains several articles of gastn District

compact, between the original states and the
people of the territory, which were to remain
forever unalterable except by common consent.
These articles generally go to secure the inhabi-
tants in the enjoyment of their civil and politi-
cal rights. Among them, we find the memorable
provision that has been handed down to us un-
altered for six centuries, and has been {rans-
ferred by the descendants of Englishmen from
Runnymede to the banks of the Mississippi s
from the great charter of England to all the
constitutions of her former colonies, the United
States 3 ¢ that no man shall be deprived of his
liberties or property, but by the judgment of his
peers or the law of the land.” 1T need not in-
form this honourable court that these are techni-
cal as well as sacred words, and that the ¢ Law
of the Land” as used in these instraments does
not mean the acts of ordinary legislation, hecause
the provision would rather sanction than forbid
acts of legislative oppression, but that it means a
course of judicial proceeding according to the es-
tablished forms of law. Immediately after this
important clause (relating to the exceptions which
might be created by public necessity) the com-
pact goes on to provide for that case also, by de-
claring ¢ that in case the public exigencies should

Feb. 1816.
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to take any person’s property, or to demand his
particular services, full compensation should be
made for the same.”” Here then is every case
specially provided for, according to the princi-
ples of natural law, which have been already laid
down—TYou shall take no man’s property unless
it be forfeited according to law, except in case of
urgent necessity, and then only on making com-
pensation. Surely nothing can be more apparent
than the bounds which are here set to the legis-
lative power, to remove them in the slightest
degree, to admit by a judicial decision that the
legislature may take private property for public
use or convenience, would surely be subversive
not only of the constitutional compact, but of the
great principles which it was meant to sanction
and enforce. 'To suppose that the words for
the ¢ common preservation,” which are used in
this clause, meant to limit the obligation to com-
pensation strictly to cases, in which there was
an urgent necessity for taking the property
or services, would, I most respectfully suggest,
be saying that the ordinance intended to force
the legislature to make compensation when they
were justified by necessity in taking; but to
leave them at liberty tocompensate or not, where
there was no necessity—that when they took my
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property, because it was essential to the safety of gastn. District,
the state, they should pay me its value, but when m
they chose to take-it to suit their convenience, Rexrmore
to indulge their caprice, to gratify their rapacity, L
they are under no such obligation. 'This would Bovse & vx.
surely be a woeful sacrifice of the spirit of the
constitution, to a very narrow construction of its

letter, and that too in a point where of all others

it ought to receive the most liberal interpretation,

for the protection of liberty and property.

The 7th article of the amendments to the
constitution of the United States, which pro-
vides, ¢ that private property shall not be taken
for public use, without just compensation”, is
supposed not to apply to the present case, be-
cause it could only mean property ¢ taken for the
United States, or in pursuance of some power
derived from the constitution of the United
States.”—admitting this construction, which is
probably the true one, the case in question comes
within it. 'The legislature of the territory of
Orleans, derived all its authority from the United
' States. The governor and one branch of the
legislature were appointed by the president : all
laws were subject to the revision of congress
and the whole government, if we except one
branch of the legislature, exhibited the perfect

Vor. 1v. T
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control of congress. If the amendment, there-
fore, was intended to apply to powers ¢ deri-
ved from the constitution of the United States,”
this"case cemes within it : nor, will it be any
answer to this argument to say, that the ordi-
nance of 1787 was made by the congress under
the confederation, because, by the 4th article
thereof, it is declared that the territories ¢ shall
remain a part of the confederation, subject
to the articles of confederation and to such al-
terations therein as shall be constitutionally
made : and in point of fact the territory of
Orleans was attached to the Union, under the
constitution, by virtue of the ordinance passed
by the congress under the confederation.
Therefore the principles of natural law, the
provisions of the ordinance, and the constitution
of the United States, all equally forbid the ta-
king of private property for public use, without
compensation. If then the laws of the territory
purport to deprive the plaintiff of his property

“without compensation, they must be unconstitu-

tional and void : if they do not deprive him of it
then it is his still, and he ought to recover. I
agree perfectly to the maxims laid down by the
court, that the unconstitutionality of an act, must
be clear and apparent before they can declare it
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void. 'This is in fact, saylng 1o more than that Eastn. Distsct.
Feb. 1816.

they must be convinced that it is uncoustitution- Py

al: No lmatter how that conviction is produced, Rexrsons

whether it flashes on the mind intuitively on the  * w.

first view of the law, or whether it is the result 2°"* & ™

of patient investigation and long research, the

moment that conclusion is formed by the under-

standing, then duty points outthe path to the

judge; while he doubts, it is certain he cannot de-

cide, and no case can conscienﬁbusly be deter-

mined, until all doubts on the one side or the

other are removed.

. The quotation from the civil code was made,
not to rely on it as a constitutional provision,
but to enforce the principle of natural law, that
has been referred to, by the authority of the le-
gislature, and also as a law, which enforced the
constitutional provision, by declaring that the
compensation which it provided shall be made
previous to the taking the property. On the
time of making compensation the ordinance was
'silent, the law, therefore, had a right to supply
the defect ; and though a subsequent legislature
mlght unquestlonably have repealed this gene-
ral provision, yet, undoubtedly, until it be ex-
pressly repealed, every particular case must be
governed by it, unless the*will of the legislature
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stance, if, in the case before the court, the legis-
lature in appropriating the individual’s property
to the public use, had declared that 1t should
be paid for'a year after it was laid open, it
might be forcibly inferred that the legislature
intended to repeal in this, instance the general
provisions of the code—or, again if there were
no constitutional objections and the legislature
had declared in the law, that the property should
be taken without compensation whatever, then
the same inference might be drawn : but as there'

_is nothing like either of these provisions, it may

fairly be concluded that those contained in the

code on this subject were not intended to be dis- -

pensedwith. ¢ Leges posteriores prioves con- |
trarias abrogant.” "'This is undoubtedly true as
a general rule; but, Blackstone tells us ¢this
¢ is to be understood only when the latter sta-
¢ tute is couched in negative terms, or where its
¢ matter is so clearly repugnant that it neces-
¢ sarily implies a negative ;> of which lie gives
several examples, 1 Black.89. It is an estab-
lished rule that.all statutes n- part mate'ma are’

* to be taken together as if they were one law,

Dougl. 305 and it is also held that if any thing
contained in a suhsequent statute b& within the
reason of aformer-statute it shall "be taken to-be
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within the meaning of that statute. Ld. Raym. Bastn. District.
1018, 4 Rep. 4, Vernow’s case. Now ap- m
ply these principles to the case.  The first act . Rextuonr
declares (Code) that no@pnvate property shall v
“be taken for public use, without a previous pay- 5ov™e & vx
ment of its value; the subsequent act declares
that the property shall be appropriated to public
use, without saying any thing of the payment.
Does this repeal the provision in the first act :
- which requires previous payment? 1 think not :
1. Because there are ne negative words.
2. Because the two statutes, being in pari: ma-
terid and compatible with each other, must be
taken together.
8. Because the latter case is completely in
the veason and equity of the first: and
' .4. Because a statute shall not without express
words be so construed as to cafry with it conse-
quences manifestly contrary to nat_m'al law. 1

Wgr Com. 91.

erefm‘e, I conclude that if tllere were 1o
constitutional bars, the twe acts of the legisla-
ture-(the code and the statute) must be taken
together, and that the property could not vest in
the public, without previeus compensation to the
owner. 'This last branch of my argument will
be strengthened by the observation made by the
courl, but which'had escaped me, that it was the
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the next session enacted the statute: and they
could not respectfully, be supposed so soon to
“have forgotten their o%vn principles. A perusal”
of theiseveral statutes on the subject will, I think,
shew that none of them purport to deprlve the
party of his property. :
The first law passed on the subject of the
premises in gnestion is of the ‘7th June, 1806.
It gives to the inhabitants of the county of. At-
takapas, the exclusive right to make improve-
ment to the canal. It directs a judge and Jury
to determine what 1mpr0vements are necessary,
and to fix a toll to be paid in proportion to the
size of the boats. 'This law is silent as te.; the
road, or even the banks of the canal, but lt ‘clear-
ly shews it to be the work of 1ndustry, not a
natural water course, and that therefore, neither
the soil it covered, nor the banks which contam-
ed it could be public either as to use or pro ry.
The second law passed 11th March, 09 ;
its first section takes away the tell that had been

granted or rather suspends the right of exactmg

it, until the canal shall be finished.
But the second section ‘declares that the bor—

. dersof - the-said canal shall be ¢ conszclered as

public highways,” and directs that the proprie-
tors of land lying on its borders shall be com-
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pelled to keep it in repair according to the pro- East'n. Distict.

visions of the existing laws and regulations.— L.;Y\J

No width is assigned to the roads thus created Renrrons
AL.

on the borders of the canal ; it is left to the ex- oo™ o
isting laws and regulations, and was fixed as
appears by the statement of facts, on the 24th
July, 1811, at twelve feet on each side.

The third act is passed the 24 April, 1811,

-entitled ¢ an act to open and improve certain
roads.” On the subject of the road in question
it appropriates 500 dollars to improve the road
of the canal of La Fourche to lake Verret. And
the judge of the parish and two other persons
are appointed commissioners ¢ to superintend
the works of the said road.” As to other roads
mentioned in this act, such as

1. From Concordia to Alexandria. -

2. From the mouth of Red river to Avoyelles.

3. From Bdton-Rouge to Opeloussas.

4. Across the point of Plaquemine.

5. From Plaquemine to point La Hache.

In all these cases the appropriation is to open
and establish a road. While in this case, and
in that of the road across Manchae point, it is
for the purpose solely of ¢ 1MPROVING” the road
already existing.

The second section directs the commissioners
to canse the roads ¢ to be traced out and open-
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they sholl have made.”

These are all the laws on the subject in ques-
tion: under the last aet, the commissioners-lajd
out a road of sixty-two feet wide on each side

of the canal, comprehending every foot of arable

land in the plaintiff’s tract. Whether pursuant
to the directions of the act, they made report to
the legislature does not appear, and therefore
cannot be presumed, but most certain it ls, that
the legislature did never pass any act approvmg
what the commissioners had done.

Let us now review these acts with the view
of discovering whether any of these 'evince a
legislator’s will, that the owner shall be depri-
ved of the property in question.

The first (7th June, 1806) only disposes of
the canal, so far as to give to certain persons
the right of taking a to]l : but it certainly ex-
cludes the idea of the canal, being a public water-
course, and of course of its banks being subject
to a public servitude or right of way.

The second (11th March, 1809) ‘ suspends
the right of toll 5 until the candl shall be ren-
dered namgable, and declares, that its bmders
shall be considered as a highway, which the
neighbousing proprietors shall keep in repair :
the police juryfix the ‘extent of this public high-
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wiy to twelve feet. As far then, as the legis- East'n. Distriet.

lative will is shewn, itis only the borders of the
canal, which I suppese means its banks, that are

at all converted into a highway. And let it be
~ observed th:}t they do not refer to the ¢ existing
laws and regulations” for the extent which the
paths are to have, but to the keeping them in
- repair, which it is declared must be « according
to the provisions of such laws and regulations.”
Under this act then, it may well be doubted
whether the police jury had a right to extend
the width of the road to twelve feet. But what
is clear, is ?hat on no construction can it under
this law be extended further.

The third act is the one most relied on, but there
is not a syilable in it that either looks like a de-
sign in the legislature to deprive the plaintiff of
his property, or to authorise the commissioners
toenlarge theroad ; its phraseology is particular:
In the places where a new road was to be laid
out, as in the five instances cited, the appropria-
tien is to open and establish a road—In the two
cases, one of which is ours, where it already ex-
isted, it is to ¢ improve” only. By what process
of reasoning an apprepriation of $500, to im-
prove a road of twelve feet wide, can be changed
into an act for taking away from the proprietor
alt the vest of his estate, I am at a loss te con-

Vor. 1v. U
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the act, where new roads were to be erected, no-
thing final is determined ; the commissioners are
to trace out the roads and then report\ to the le-
gislature—For what purpose ? Plainly that the
legislature might act justly and constitutionally,
that they might make further appropriations, if
any were necessary, to indemnify the individual
whose property was used—no such report was
made, no further act was passed, therefore, even
if the legislature intended to take the property
(of which there is not the slightest evidence) the
act is yet inchoate, and the individuals still enjoy
their rights, admitting the legal power of the le-
gislature to deprive them of it.

The use, that was made of this road twenty-
five years ago by the inhabitants of the Attaka-
pas, has been also relied on: but, surely no law-
yer will say that such use toek away the right
of soil : at most, if it be a presumptive title at all,
itis only a title to a servitude of way, and such
atitle is not at all incompatible with our action.—
As little can the acquiescence of the parties be
objected to shew as an argument that they were
not ¢ compelled” to part with their property ; be-
cause they never did acquiesce. On the contra-
vy, the plaintiffs leased the premises in question
{eur years ago, and received rent for them all
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that time, recovered it by suit as one of the judg- a;g’.%bpjmiéf;;, .’ :

es may recollect, during the continuance of the \;W:if: o

lease, and as soon as the lease expired brought ° ngignoyr
AL

the present suit. v,
" Bovgre & ux.

II. The second point to be considered is whe-
ther, supposing the premises to be situated in a
highway legally laid out, the owner of the soil,
through which it is laid out, cannot maintain this
suit—in other words, whether the state owns the
soil or only the use of the highway in this state ?

This is a most interesting question for every
proprietor in this state : should it be determined
in the way the court at present incline to decide
it, the most vexatious and oppressive consequen-
ces would dfollow. . .

The Roman law has been cited by the defen-
dant, and seems to have had some influence with
the court in deciding this question. Before we
enter into the investigation, it may be proper to
remark that the consular or pretorian-or public
highways of ancient Rome were constiucted with
such solidity as to remain, after the lapse of 2000
years, monuments which attest the grandeur of
those masters of the world, and at an expence to. -
which the feeble efforts of modern times on this . 4.
subject bear no comparison. Such fabrications. -

would naturally be placed on Jandg previpu?sly
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‘ East’n.%m .secured to the public by purchase or conquest,

and when the Roman laws define a public way
“to be “that gf which the soil is public,” they mean
no more than to say that all their public ways
were constructed on public ground ; but, surely

" this cannot lead us to the conclusion that a way

', made on private ground becomes ex vi termint

public preperty, both as to soil and the use.
Let us now examine the law ; the text relied
on is D. 53, 8; 8, sect. 24, viam publicam eam di-

“ctmus cujus etiam solum publicum est, et non

enim sicuti in private via, ita est in publica acci-
pimus, vie private solum alienum est ; jus tan-
tum eundi et agendi nobis competit. Vie au-
tum publicee solum publicum est.” Here the

- quotation ends, but the text proceeds in the same

sentence to say ¢ relictum ad directum certis

Jfinibus latitudinis abeo quijus publicandi habuit,

ut ea publice iretur commearetur.” 'This latter
member.of the sentence'is important, not only be-
cause the sense is incomplete without it, but'be-
cause it.shews, what I contend for, that in con-
stituting a public way at Rome, the property of
the soil was' transferred. to the public by him who
had the right : “ab eo qui jus publicandi habuit.”

" 'We accordingly find that when a public high-
way was carried away by a flood, the neigh-
houring lan® might be appropriated for this pur-

Nl S P T P " -
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pose, but . only when paid for by the public.— gostn. District.. :
« Cum via publica, vel flum ipet vel ru- 11816 '
P a, vel fluminis inipet vel ru- ) ;:

ind, amissa est, vicinus proximus viam prestare Resruone
debet.” D.8, 6, § 14, and Godfrey in his note  oo” o
on the passage says, sed impensd publicd. This 3o &7 L
is more expressly laid down in the following au-
thority, ¢ Via vicinalis dicitur publica quando ). L
solum vie vicinalis emitur a publico.,” Dayox o
Ind. juris civil, verbo via.
These authorities shew that ameng the Ro-
mans, that was a public road, of which the soil
-was bought by the public and which was made
at their expence: the following shews the con-
verse of the proposition, that all roads laid
.out over private property, and made and repair- /
ed at the expence of individuals are private
roads, by whatever name they may be called,
.that is to say, that the soil is private property
though the use be public.” ¢ Viae vicinales,
quee ex agris prwatorum collatis facta sunt,
qucwum memoria non extat, viarum publicarum
numero sunt ; sed si extat memoria quod sint
Jactw ex collutione vicinorum, sunt vie vicina-
les privatae. Dayoz ut supra. 'This is a stri-
king authority, to shew the naiure of the Roman
public ways: if a road should have been made
over private property, but it has continued so
long that there is no memory of the fact, then
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= Feb. 1816. ) C .

& ——~ remembrance of the time at which it was laid
‘ Rewrwons - out, by the contribution of individuals, it is not

ook o then a public, but a vicinal way and the soil of
course private property.

The same doctrine is most distinctly, more:
strongly laid down in the two articles imme-
diately following in the same book.

The present law contains the same distinc-
tion. 5 Pand. Franc. 108, speaking of roads
says, ¢ Touls ceux qui sont entretenus par le

; tresor public font partie du domaine. ILes
- autres appartiennent & ceux qui sont chargés
‘ de les entretenir.” .

From a book of great authority and an ad-
judged case, which it cites, we have the point
as far as depends on the French laws fully de-
cided. 5 Repertoire jurisprudence, p. 367.
title Chemin, says, Lors qu’un chemin a ete

_abandonné et qu’il west plus d’aueun usage,
le seigneur haut justicier (the lord of the ma-
nor) peut en disposer dans sa seigneurie. La
table de marbre Ua ainsi decidé par un jugement
en dernier ressort, dité 2 Aout 1715, rendu
en faveur du seigneur de Belleval en Cham-.
" pagne contre les habitants de cefte terre; ce
Jugement a maintenu ce seigneur dans la pro-
prieté et possession ’un chemin qui pour wWa- -

T T et D

Coa,
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voir pas ete frequente 8’étoit couvert de brous- gastn. bistrict.

sailles.”

It appears from the same book that frequent
discussions took place in France to determine
whether the #ree, the fruit, &'c. growing in the
public highways belong to the lord of the ma-
nor or the inhabitants,

And these ended in decisions which are re-
ported p@ge 303, in favor of the lord of the
manor; (probably because the farms were laid
out after the road and were bounded by it,)
whatever might have been the reason for deci-
ding the property in favor of the lord of the
manor, they clearly shew that the property of
the soil was not in the king. Six or seven se-
parate deaslons on this point are cited in this
book, all equally strong to this point and all
velating to pubdic ways.

Let us now approach nearer to the question,
and having seen what was the nature of public
roads in France, from whence this country was
peopled, and by the Roman law, the founda-
tion of that which now governs us; let us en-
quire whether the French settlers breught with
them any particular law on this point, and what
change was introduced by the cession to Spain.

The French grants, it is said, reserved a road
which was called royalroad. Many of them, sub-

Feb. 1816.
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years prior to that period none of them contained
the reservation, and beyend that we have lost
the public records, but suppose them all to con-

‘tain it. 'The reservation is first, of the timber.for

the royal navy, and the land necessary for for-

tifications and royal roads; does this reserva-

tion take the things excepted out of the grant, or,
does it only allow the king to use them when he

shall deem it necessary? I.think clearly the
latter—the wood, the land for the fortifications
and for the road are all contained in the same
clanse, and therefore must all be tested by the
same rule—if then this reserves the property of
the things resérved, no individual would be al- -
lowed to cut a stick of timber, without infringing
on the king’s rights, because all proper for the
navy was reserved—he could usé no pait of his
tand . for fear of trespassing on that which the
king reserves for his fortifications: if it be the
king’s exclusive property, by virtue of the reser-
vation, he can have no right te use it in any man-
ner ; and therefore, until the king locates his for-
tifications, which perhaps he may never do, and
his road, the grantee has no right to pessess any

part of it and his grant is defeated—whereas by .
looking to the spirit of the instrument we may-

adopt a construction that will give both partiex
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the full enjoyment of their respective rights with- Ea;:‘.;g.ll);lss;gict.
out violating any principle. The reservations - ~_
are clearly these of three distinct servitudes in Rexraone
the land granted—a right of cutting timber—of v
using the part necessary for fortifications and of Bowns & ox.
way; on this construction, the grantee has the
property of the whole, and may enjoy it in any
way not incompatible with the servitudes; and
the grantor may, at any interval, claim the use™
which he has reserved for the different purpeses
stated in the grant. If this reasoning be cor-
rect, letus try it by legal principles; at the mo-
ment of the grant, there is no doubt that all the
land within the boundaries assigned becomes
vested in the grantee, that is to say he has as
much right to any one portion of it, as he has te
any other. It is not like an undivided portion
of the whole, because it has no determinate quan-
tity and it does not grow into existence (particu-
larly in the case of fortification,) until the ne-
cessity for it arises; where then, I say, during
the interval, is the king’s right, in what part of
the premises? In what undivided propertion of *
them ?. But can any exclusive ownership in-w=
the soil exist, which can neither be located nor
described either by a pesitive quantity or a rela-
tive proportion? I think net. Will it be said
the estate vests by the mere location and appro-
Vor. 1v. X
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was before vested in the grantee, because if it
were it would require his assent to divest the
property he had acquired; if we suppose the
reservation to be, as it really is, of a servitude,
aii incorporeal heredilament, all these difficul-
ties cease, because neither the property nor the
possession of the grantee is any bar either to
its existence or its exercise. Again, if the ex-
clusive property of the soil vests in the king
when the road is once opened or traced, two con-
sequences follow : 1. That he has got all that he
reserved,—2. That it must be his until he re-
grant it.—Now, though the breach of a law is
certainly no proof that it does not exist, yet, uni-
versal and continued practice has always been
admitted, .especially in doubtful cases, as an ar-
gument to'shew what t'.c lawis. Even farther,
when that practice is known to be originally er-

. roneous, yet it acquires respectability from time,
and communis error fucit jus has been recei-

¥ed as a maxim when the error has been slight -

" and of long standing. Now, in this country,

" both the consequences, that must be drawn fvom

sipposing the soil of the road: in the public, have

" been without a single exception violated in prac-

tice fram the first settlement of the couatry.—

Uniformly, when the soil of the road first docated
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has been washed away, which it frequently is,
the proprietor furnishes anew way without com-
pensation; which I have shewn he would not be
obliged to do, if the soil were the king’s, but,
which he would be obliged to do, if it be as I sup-
pose his own subject to a servitude. Uniform-

163
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1y when the first road has become mconvement ,

or useless, the proprietor, on opening a new one,
appropriates the soil of the first to his own use,
which he would not be permitted to do, if the

soil belonged to the king, but which he woald .

have a right to do, on the construction for which
I'contend. The consequences at this day of de-
claring all the soil that has been at different pe-

riods occupied as public roads, by the changes in |

the bed of the river, it appearsto me, are suffi-

ciently serious to be taken into the account.—

Hundreds of houses, gardens and other improve-
ments, -on this construction, are now placed on
land that belongs to the public, and, as they are
nof bound by any prescription, the occupants are

. a],ways liable to be disturbed in their most Valu-
able possessions.

Hitherto, we have considered the question as
depending on French grants, and governed by
French laws ; this was done more to meét the
general law on the subject laid down in the opi-

nion of the court, than from any necessity in the
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“of the Spanish grants (at least none that I have

seen) contain the reservation mentioned in the
French. They refer to the ordinances that have
been made on this subject by the king. The
first is dated 15th Oct. 1754. The second by
O’Ryley the 18th Feb. 1770. The third by Gay-
oso the 1st of Jan. 1708, and the last by the In-
tendant Moralles on the 7th July, 1799. The
three first I have not been able to ptocure, but as
our grant, or rather permission must have been
under the authority of the last, and this last de-
clares that it is only to enforce the former ones,
there is the less necessity for referring to them.
All relaﬁng to the subject are found in the fol-
lowing article : \ \

Third Axrticle. o

After declaring that those whe obtain conces-
sions on the river, shall be held to make a levee
the first year, it proceeds thus : < They shall he
held moreover to make and preserve in repair
the royal road, which must be at least {hirty feet

* in width.,” Here certainly are no words of re-

servation at all, or if there are, they applyequal-
ly to the levee which has never been pretended.

~ On the contrary, by shewing that the road is

aot only required to be made, but to be repaired
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nitions we have quoted of a private road.

In the 5th article, the levee, the road, the ca-
nal and bridges are all spoken of, in terms te
shew that they equally belonged to the graniee,
sa levee, son chemin, ses cantux, ses poris.

The 9th article expressly acknowledges that
the king renounces the possession of the ceded
lands, in these terms.: Quoigue le roirenonce a
la possession des terres qui se vendent, distri-
buent ou concedent en son nom, les acquereurs
dotvent elre prévenus que sa majesté se réserve
le droit de tirer des forets les bois qui pourroxt
convenir pour Pusage de sa marine &c. not
a word here of the reservation of any part of
the soil, but an acknowledgment that he re-

nounced the pessession of 'the whole, and only

retained the right of servitude.
- 8o far then as depends on the terms of the
Spanish grant, under which the property is held,
there is nothing to ground any argument on a ve-
servation of the soil for the road, in faver of the
crown. Bat on the contrary a duty created of
furnishing the land sad repairing the road, which
duty is only cempatible with the idea of aservi-
tadein faver of the public, aotsf a right of seil.
But ¢his case is stronger, becanse all the pro-
visions I have stated, apply only to grants.en

165

" atprivate expence, they bring it Wlthm the defi- East’n. District. \
- Y \

Feb. 1816.
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Rest'n. District, the #iver, and this is a grant not on any waterna-

L_, ¢~ Feb. 486

NS L o

© ' ReNTroRp.
~ & AL,

Jv8.

turally navigable, which is an important distinc-
tive feature in the case. Our grant also was im-

’ ‘ ; ‘ i try : no con-
Bovars: ux. ;)er&ct before the cession of the country

ditioris were inserted in it and it is confirmed

without any, so that the whole cause must rest .

on these tyg questions.
Has the legislatare of the late territory taken
the premises from the plaintiffs?

-If ‘they have, had they a constitutional rlght

go to do?

Theseguggtions have already been discussed,
and I will conclude this argument by some ob-
servations solely applicable to this case.

. 1. I the extention of sixty-two feet, be legally
glven to the public road, without compensation,

the whole of the plaintiff’s property is taken -

from him, for there is not another foot capable of
pultwastlon on the tract, and he would be there-

. fore not’enly: obliged to give up the only valua-

ble part of his land for a road, but to be at the ex-

pence of keéeping that road in repair.

R. That as the defendants kired this pr opert

from us, they never can, consistent Wlth any (a a~
of law, set up any title adverse to us, they m?ust

restore us the possession : then if we encumlger

the public highway we are answerable on an in®

dictment,
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3. That, even if this be a highway, we are the East

. persons who are obhgedqby law to repairand

prevents us frmr\ performmg this duty, therefore
we, in our private name, have a rlght’io hitigthis
. action, vide Dig. 43, tit. 8, and we have prayed
for general relief,

* 4. That the- house in question stands heyond
the extent, laid out by the parish jiwy for the

road, and the commissioners were not authori- -

sed to give it a greater extent, and if they

were, their report has never been confirmed nor

even made.

The English cases and those from the diffe-

rent parts of the United States, seem to be re-
jected by the court as totally inapplicable, bat,
if the right of the public to the road should hawe

been proved to be a servitude only (as it is we-

spectfully believed has beeh done) then these . "

cases are extremely important, becauss ihey .

shew, that in a country, in which the pofice

of public roads has been carried to a point of "
« perfection, proverbial among modern nations,
no inconvenience has resulted from the soil being-
censidered as private propérty—that our sister;

States have suffered the same principle to re-
main analtered: and finally, that if the law of

- the property be the same, the same consequen-

~

A
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‘lEast’n District. C&8 as to the action ought to follow. The case
‘ w cited from Burrows js'ene in all its features like.
Blmonr ‘the present and if thé law has been establish--. -

o . ed, as I suppose, cannot but be extremely per-
e suasive, although here it wants the force of
.- " antherity.

S '~ REHEARING REFUSED.

o
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EASTERN DISTRICT, MARCH TERM 1816.  Eastn. Distrct.

Marck 1816,
vt s ) ‘ ‘
TRICOU vs. BAYON. . Tazcou
.\ . ’ ‘ Buq;x. 1
ArpeAL from the second district. '1 ‘o
‘ eave ba

. .given to- ans. ., L
Dersieny, J. delivered the opinien of the We”d?h;& Rot )
~court. 'This is a suit brought by a vendor to ob- wid 3 nghﬂ to oo

jury
tain the rescission of a sale, on account of the non- is'not- tgereby

© performance of the enwagements entered into by :(t’oolt)leto ‘é’éd‘;: FERN
“the vendee. . to sbeami ﬁl,t?hoe
The record comes up with a full statement of: fgﬂ? aphedes . ¥e
. the facts, so as to enable this court to pronounce
on the merits. But it is first alleged by the de- ~ ,
. fendant and appellant, that he has been wrong- < :
fully deprived of atrial by jury, and that the case’ ‘
ought to be remanded to be thus tried, In sup- .
port of this, he produces a bill of exceptions from
which it appears that the appellant having first
filed a plea in abatement, instead of a full an-
Vou. 1v. Y

[
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" Baxox.
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Esst’n. District. answer, and the plea havi ing been overruled, he

obtained leave to answer on condition that his
answer should not be such as to delay the trial
of the cause—that he then filed an answer on
the wmerits, and therein prayed for a trial by jury,
but that the jury, who, according to the rules of
the courtof the second district, is impannelled at
the beginning of each term, for the trial of ' all
causes, having been dismissed previdus to that
application, the court would not suffer the cause

to bé continued until the next term, but urged the -
defendant into a trial, without the benefit of aju- -

ry.

* Before examining the question arising on this
bill of exceptions, viz. how far the district judge
was correct in permitling the defendant to an- -

sv;er on the merits, afier his plea in abatement
“zhad been "overruled, and denying him, at the

any and what advantage the appellant could

~ . derive from being sent back to be tried by a

~ jury; for, if upon due consideration, it appear-

ed that the decision of the case could receive
no possible alteration from this different mode
of trial, and that the facts, such as they are
now spread before us, were to return invariably
the same, we should have deemed it our duty

"~ game time, the right of a trial by jury, this
] court thought it necessary to ascertain whether
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to have disregarded the exception of the appel- East. District.
lant and to decide on the merits of the cause. vav

This would have been undoubtedly the prdper
course, if thefacts had been recognised and set-
tled by the parties: but here the judge has
himself found the facts, and made a statement

of them, according to his own judgment. Would .

a jury, called upon to give a special verdict, in-
evitably have found the same facts. 'This is by
no means certain. If, therefore, it was the right
of a defendant to have his case tried by a
jury, he must be allowed to enjoy it.

But, it is said that the appellant, by the man-
ner in which he conducted his defence, has
forfeiied that right. In support of this posi-
tiom, the act regulating the practice of the then
superior court of the territory, and now that of
the district court of the state, is velied on as
containing a provision, which virtually abolish-
es the practice of pleading in abatement, pre-
vious to the filing of the answer on the merits,
because it requires the defendant to file his an-
swer within a certain delay, and therein ¢ to
answer, without evasion, every material fact in
the plaintifi’s petition.” It is hence inferred,
that the defendant, aware of this and knowing
that, by the rules of the courts of the second
district, a jury was to be impannelled, in the

171

Tricou
vs.
Baxox.
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Eust'n, District. beginning of the term for the trial of all cau-

JMarch 1816,

\~ Sess purposedly avoided to answer on the merits,

TRicoU
8.
Barxox,

-

in order that before his plea in abatement should
be disposed of, the jury of the term might be
dismissed, and that he then would by praying =
for a trial by jury, obtain a continuance of the
cause until the nextterm. 1t is not very obvious
that the defendant should wish for delay, in a
case wherein his property was seized and placed -
in the custody of the sheriff: but, supposing that
to have been its object, when he filed his plea in
abatement, it does by no means follow, that he
thereby forfeited his right to a trial by jury.
Dilatory pleas, by the laws of the late go-
vernment of the country, were presented and dis-
posed of, before the answer on the merits was
filed. Tt is the opinion of this court, that the
act above alluded to impliedly abolished that
practice, by requiring the defendant to answer,
within a certain delay, every material fact stated
in the plaintiff’s petition—and that from thence
it became the duty of defendants to file, within
that delay, their allegations on the merits of the
case, and at the same time such exceptions as
they might wish to avail themselves of. But,
this had never been settled by any positive de-
cision, and the district judge seems to have con-
sideied the plea as regularly filed, since he acted
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upon it, heard it argued and decided on its me- Eastn. District.
rits. At any rate, the situation of the defendant, March 1816.
. after the admission and disposal of his' plea, Taicou

could not be worse than if he had not answered  Baxor.

at all. 'When no answer has been filed, within

the fixed delay, it is discretionary with the judge

to allow the defendant further time to file it:

but, in the exercise of that discretion, he cer-

tainly can do nothing else than granting or re-

fusing it: he can impose no conditions on the

defendant that will deprive him of rights se- ‘

cured to him by law. If the judge thought that i

the plea of the defendant was no legal answer,

he might, on the motion of the plaintiff, have

granted a'judgment by default, but when he

permitted the defendant to answer on the merits,

he assimilated him to a defendant, who has ob-

tained further time, and who is during that fur-

ther time, in the situation in which he was,

_ before the delay fixed by law had expired.

Although this court is aware of the inconve-

nience and loss which must be the result of the

delay, in a suit of this nature, the remanding

of this cause to a trial by jury is inevitable. ‘
It is, therefore, ordered, adjudged and de-

creed, that the judgment of the district court be

annulled, avoided and reversed, and that the {

cause be remanded for a trial by jury, ’

o .
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East'n. District. ' 7 |
.?'}a;‘ck 158].13. DURAND vs. HER HUSBAND.
DoRixD ArpeaL from the court of the parish and city

. of New-Orleans.

HER HUSBAND.

i the_wife DERrBIGNY, J. delivered the opinion of the
ehaves outra- . s :
geously to her court. The plaintiff and appellant brought this
hushand,asepa- . .

ration from bed Suit to obtain a separation of bed and board

and board will .
not be granted from her husband. 'The evidence shews that

tc(;u?lfrofmﬁisaﬁi she received ill treatment from him, but that
heatment  ofghe had behaved in an outrageous manner to
him. The law, which provides for a separa-.
tion from bed and board in certain cases, is made
for the relief of the oppressed party, mot for
interfering in quarrels where both parties com-
mit reciprocal excesses and outrages. .
It is therefore, ordered, adjudged and decreed
that the judgment of the parish court be af-
firmed with costs.

Carleton for the plaintiff, G'rymes for the de-
fendant.

POYDRAS vs ROBILLARD.

M the plain- Apppar from the fourth district.
tiff’s order of

seizure and sale . ..

be l'csc]md]ed Matnews, J. delivered the opinion of the
improperly, he . R
0118211: to havcf court. This case comes up on an exception,
a statement o

facts made, and taken by the counsel of the plaintiff and ap-
cannot succeed

i his appeu, pellant to the opinion of the district court, by
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~ from which an appeal ought to have been taken,
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“,

which an order of seizure and sale, previously Eastn. District,
arch
granted, on certain property of the defendant o~

and appellee, mortga,aed to the plaintiff by an FPoroms
act under a private signature, is rescmded and Romrurary.

the suit dismissed. upon a bill of
. exceptions  to
"The opinion of the court, thus given, amounts the opinion of
the courtin re-

to a final judgment and decision of the cause, scinding it.

with a regular statement of facts, or something

" by which it might appear that the whole case

is before this court: such as an agreement of
counsel or certificate of the judge, that the record
contains all the evidence and proceedings. As
this does not appear, and as the exception is,
in the opinion of the court, irregular, being one
made to a final judgment, it is ordered that

the appeal be-dismissed, at the costs of the
appellant.

Moreaw for the plaintiff. Esnault for the
defendant.

el Qo

SYNDICS &c. vs. MAYHEW.

ArpeAL from the court of the parish and c1ty On arule to

shew cause, in
. of N ew-Orleans. i

favorof a police
jury, forexpen-
ces incurred in

MATHEWS, J. delivered the opinion of the repairingthele-

vee, if the de-
court. This is an action, commenced by the fendant denies

syndics of the third district of the parish of chargyed thﬁ‘:{é
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L:;;::c }P‘fgl.gt NeW-Olleans, in order to cause a plantatxon, |
‘U~~~ ‘e property of the defendant, to be seized and h
Srmics ke, sold in a summary way, to satisfy and reimburse -
Marzew.  the police jury of said parish, for expences in- ‘
judge cunnot curred by them, in repairing and mending the
Jl’;gggfgl ¢ wit levees of said plantation, agreeably to the ge- -
outa sl peral police rules. To shew themselves enti- -
tled to this summary and extraordinary remedy,
f they cited the fourth paragraph of the seven-‘
teenth article of these rules. On this applica-*
tion, the judge of the court below issued an
order against the defendant and appellant, by~ *
which he was required to pay thie amount claim- o
ed, or shew cause why his property should not
be seized and sold. After the service of this ..
order, the appellant appeared in court, and "
: made his defence, shewing for cause, against
' “such a summary proceeding, a general denial
£ of all the facts stated in the petition of the o
i plaintiffs and appellees : but the judge, not con-
. sidering the cause shewn good and suﬂicie.nt,'iv
granted an order of seizure from which the v
present appea.l is taken. S con
1t appears by the statement of facts that, on-
makmg this order, no evidence was offered by ..
either of the parties to the suit, and that the °
court, in the absence of both, proceeded to the
final decision of the cause.
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Under these circumstances of the case, Wwe East'n. District.

* deem it unnece to go int inquiry or o o
. 1t unnecessary to go into any inquiry or ‘\_~y

investigation of the constitutionality or consis. sxorcs &e.

tency of the police rules (above referred to) with apyuwew
the laws of the state.

On the citation to shew cause, the defendant ha-
ving made a general denial of all the facts stated
in the petition, we are of opinion that the claim
of the plaintiff ought to have been established by
legal evidence; and that the judge erred in de-
¢iding, without hearing the parties, and in not re-
quiring such evidence.

Tt is tprefore ordered, adjudged and decreed,
that the judgment of the parish court be avoided
annulled and reversed, and that the cause be re~
manded to be tried on the merits.

Moreau for the plaintiffs ; Porter & Depeys-
ter for the defendant.

el GO

BARKER vs. CONNELLIN®s SYNDICS. -

AppeAL from the court of the parish and city 1 an agew

does at times
of New-Orleans. foes 2t oames

own account,

Abram Barker, in, his petition, stated himself 2  purchases

goods, in his |

{a be the lawful owner of a quantity of cotton, own name. his
VoL, 1v. v/
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. East'n. District. shipped by Connellin to Jacob Barker, of New-
N Harch 231 York, on his account and risk, which he, Con-
" - Bansen  pellin, had purchased, as agent of the said Ja-

Coxseius’s cob Barker, who assigned it to the petitioner :
" {hat the cotton was attached by Jacob Barker,
f,fdgggle c{"itl; who discontinuéd his suit : that the defenflgnts
them, unlesshave possessed themselves of it and refuse to

the principal

proves  they deliver it.
were purchas- ‘
ed on his own

account. The defendants pleaded the general issue
and there was judgment for them : the plaintiff
appealed.

The statement of facts shews that Connellin
purchased the cotton from Samuel Elkins, and
shipped it, on board of a vessel belonging to

* Jacob Barker of New-York: that the vendor
instituted a suit, in which the cotton was seized,
 and in which Jacob Barker intervened, but the
suit was discontinued : that the vendor institut-
ed another suit, claiming a privilege on the
cotton as vendor, in which the cotton was se-
questrated and removed on shore, and a part of
it was sold, by an order of court, to satisfy the
sheriff for some disbursements made thereon,
and the petitioner intervened, but the suit-was
. discontinued, and Connellin having failed, the
residue of the cotton was delivered by the she-
riff to the defendants, who'afterwards obtained
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an order of court for the sale of some of the East:n.msnictﬁ
cotton, to pay charges of storage, &c.. The w' -
present suit is brought to recover the residue, Birxsn .
claimed by the petitioner, under an assignment coxxerus’s
from Jacob Barker. 'The defendants proved that """
Connellin, though an agent of Jacob Barker,

did at times business on his own account, and

in order to shew that the cotton in dispute was

bought in his own right, they produced the oath

of the vendor, now one of the syndics and de-

fendants, and Connellin’s own declaration, an-

nexed to his schedule. No bill of lading was

produced or proven to have been given; and it

was proven that Talcott and Bowers were the

agents of Jacob Barker, in New-Orleans.

. PR L) T

Talcott, of the firm of Talcott & Bowers, de-
posed that the cotton was, as Connellin informed
him, shipped for the account and risk of Jacob
Barker, for whom he had purchased it, and on
whom he had drawn bills for its amount, in
favor of Elkin.—that he had knowledge of : -
Connellin’s concerns, and believes he did little, '
if any business at all, on his own account. He.
had been sent to New-Orleans, as the agent of
Jacob Barker, whose affairs here consisted in
the purchase of produce and the dispatch of
vessels, of which he had several, at the time in
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East'n. District. New-Orleans : he was furnished with a consi-
_\~~y derable sumin post notes, and had authority te
Baxze  draw. 'The witness heard that Connellin’s bills

“ Coxsmuuw's on Jacob Barker, for the purchase of the cotton,
S had been suffered to lie over, but he has since -
understood he had got oyer his difficulties, was

fully able to pay his debts, and was about satis-

fying the holders.

L
23
P

3
:

AT

Basset deposed that, shorily after the failure
of Jacob Barker, he heard Connellin say that,
although Barker owed him about %6000 for a

balance of accounts, he would remain perfectly
easy, as he had no fears of losing one cent of it:

. Ellery for the plaintiff. Our case is fully pro-
ven. It is in evidence that the insolvent was
our agent in° New-Orleans for the purchase of
produce. Itistrue itis shewn that, independent-
4 ly of this, he did at times some business on his
. . own account, but the witness say little, if any,
' business was done by him in this way. To ba-

‘lance the presumption arising from this circum-
stance, we shew that the cotton was shipped in
£ " our vessel, that the payment of it was effected with
| ' our funds, by bills given to the vendor on our-
selves orrather the person under whom we claim.
These three circumstances, viz. the purchase of
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the cotion by Jacob Barker’s agent, the payment Eastn. District.”

. . . March 1816.
of it by bills drawn by the agent on the prin- "\~
¢ipal, under the authority with which he was Birxen
clothed, and the shipment of it in Jacob Bar- Cossernes
ker’s vessel, lead to the conclusion that the ™
cotton was bought on his account. Admitting
that the proof is not absolutely conclusive,
and that. it might be shewn against it, that the
insolvent bought the cotton for his own ac-
ctount, yet the circumstances raise a violent pre-
sumption, which will stand till the contrary be -
proven. Siabit presumptio donec contrarium
probetur.

Morse for the defendants. There is no proof
of the insolvent having acted as the agent of J a-
cob Barker, except in the deposition of Talcott,
and this witness derives all his knowledge from
his conversations with the insolvent. After fai: >
lure the debtor c?,qnot even acknowledge his ,sigl-. A
nature on-anote. In the case of Menendex vs. .
Larignda’s syﬁdics, 8 JMartin 258, 705, this B
court held that on a contest as to the legitimacy of = '
claims among creditors, the confession of the in-“.
solvent, or his acknowledgment of any instru-
ment, makes no proof, except asto his liability to”
pay, bud nob against his creditors ; because it hr;
considered as fraudulent. Fraudis always pré.
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. East'n. District. sumed in case of bankruptcy Mzsotzere’s syn- :

Horch 31 dics vs. Cogmard, id. 564. Mitchell vs. JMCMil-

Bamar  Jgn, id. 695.

Co;ﬁ;’;’:” It is true the state,ment of facts shews that
the cotton was shipped, by the insolvent,:on
board of a vessel belonging to Jacob Barker ;
but it does not appear that it was even consign-
ed to him, much less that it was shipped on his

- account and risk, a circumstance which, by the
"7 production of the bills of lading, might have -

‘ _been placed beyond a doubt. It is in evidence

_that the inselvent traded on his own account, and

other circumstances in the statement shew that

f,!» e cotton was net purchased for the account ofJacob
AR - - Barker.

B, Me declarations of the insolvent are to have
(0 any weight, 4-deciding the question, Basset’s
£ deposition shews that he made large advances
D 7. or considerable shipments, on his account, to
ot ‘ the person, under whom. the cotton is now
P claimed. o

s

L . DersiGNY, J. delivered the opinion of the
' court. The plaintiff and appellant claims, as
his propert’y, a parcel of cotton, which the de- ¥
fendants and ‘appellees took possession of, as
syndics of Michael Connellm, an’ maolvant
debtor. N A

4

[ ¢ [ )



' OF THE STATE OF LOUISIANA.

o

183

Itis admitted that Connellin bought this cot- East’n. District.

ton from Samuel Elkins, one of the appellees :
but, the appellant contends that Conellin pur-
chased it, as ;agent of one Jacob Barker, under
whom he claims.

Ttis in evidence that Connellm was the agent
of Jacob Barker of New-York, and that on
this occasion, he gaveto the vendor, in payment
of the cotton, his bills on the said Jacob. But
iti 1s also in ewdence, that he did business some-
times in his own name and on lgs individual
account.” It does not appear thad :'tfﬁe vendor
even knew that Connellin was the agent of Jacob
Barker, much less that he intended to sell to
him as agent, or, in other words, to sell to Jacob
Barker through him. On the contrary; if we
can listen to the contracling parties themselves,
they have both declared that Connellin bought
in his own name. The plaintifi”’s title to*this
¢otton is not made out: he has raised a light
presumption, but produced no proof. Upon that
ground, his action must be dismissed, which pre-
cludes the necessity of assigning the reasons,
why his claim was inadmissible also upon an-
other ground, viz. that this cotton was not paid
for.

It lS 01dered adJudged and decreed, that
the Judgment of the parish court be affirmed
with cocte,

JMarch 1816.
eV "/
BARgER
s,
CONNELLIN’S
SYNDICS.
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East’n. District, 7
HMarch 1816. DOUBRERE vs. PAPIN:

s
D‘f":;““ ArpeEAL from the first district.
Paprn.

If the defen. MARTIN, J. delivered the opinion of the
gfegfa‘}:sie court. 'The petition states that the defendantis

and that the jndebted to the plaintiff for the proceeds of a par-

plaintiff is his

debtor, he can- cel of peliry, by him consigned to the defen-
() e A

the plaintif s dant—that the defendant has an unliquidated
e -

Geive the debt claim against the plaintiff, which the latter is

in  Bordeaux, .yq. \ o .

and made no Willing tg_a.ﬂpnt as a compensation or set off, as

demand there. far as lt;i??jgﬁ%. »
The aMr, after a general denial, concludes

that, far from being indebted to the petiioner

in the sum by him claimed, or any other sum
whatsoever, the petitioner is, as the defendant

expects to prove it, his debtor of a sum of 1200

for a balance of account.

To establish his claim, the plaintiff introdu-
ced three witnesses, who proved that the de-
fendant wrote to a Mr. Bourgeois to pay to the
plaintiff the proceeds of a remittance of peliry,
but that the plaintiff agreed to receive payment
in Bordeaux. '

He next introduced a fourth witness, who de-
posed that he, the witness, agreed to pay the mo-
ney in New-Orleans, as soon as his correspondent



OF THE STATE OF LOUISIANA,
A

185

received it in Bordeaux. He accordingly for- Easn. District.

warded to that city a sealed letter from the plain-

- {iff, but the witness’s correspondent informed
him he had not received any thing, nor could any
thing be received.

The plaintiff afier this offered in evidence the
account of sales of the peltry, an account current
signed by the defendant’s attorney in fact, and a
copy of the letter to Bourgeois, alluded to by the
three first witnesses.

The court below considered ¢ the reading of

. the letter as immaterial : forasmuch as it was

.« proven that the proceeds of the peltry were to be
pald for in' Bordeaux.”

To~th1s opmmn and rejection of the evidence,
the plamtlﬂ' excepted.

There was finally a judgment for the defen-
dant and the court gave as the reason of it ¢ that,
according to the terms of his agreement, with the
defendant, the plaintiff ought to demand the pro-
ceeds of the peltry in Bordeaux, before he can
have any recourse against the defendant here,

March 1816.

Dovsrere
s,
Parrv.

and that, this not being done, he had no right of

action.”

From this judgment the plaintiff appealed and
the case has been submitted to us without argu-

ment. .
You. 1v. Aa
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East’n. District.

Murch 1316.

B e 4

DoUBRERE
3.
Parix,

CASEb IN THE SUPREMD COURT

L As to therejection of the evidence, we think
the copy of the letter was properly rejected,. as
the original was not accounted for. The court
was therein correct, but the reason 0'1ven for
the rejection is a bad one.

T1. Thé court erred in giving judgment against
the plaintiff. The debt, set forth in the petition,
being absolutely denied, it became his duty to

“prove it, and he appears to have done so by the

" “disclosed : viz—that the plaintiff had a,gree.d to’ "

production of the account of sale of the peltry.

It is true, a circumstance, not in the least eon- ga.'k
tradicting the allegations in the petition, nor the )

evidence resulting from the account.of sales, was™

receive his money-in Bordeaux. Wewdefen-
dant can reap any benefit from this agreement, he
ought to hiave pleaded it, with an averment that
he was ready, and is still so, to pay the money
in Bordeaux. But he pleaded the general issue,
and answered further that far from being a debt-
or, he is a creditor to the plaintiff.

It is therefore clear from the defendant’s own -

shewing, that he never was, nor is now, ready-to
pay the monies claimed in Bordeaux or any where
clse. It would have been idle in the plaintiff to
have delayed his suit here, till evidence was ob-

tained from Bordeaux of a fact obvious from the
pleadings.

i
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The plamtlﬁ" s readiness to receive his debt Eastn. Dityict
Mecreh 181
is always presumed, and when itis not payable " n

till on or after a demand, if any advantage be ex- D.rsnens
pected, from his want of readiness to receive, the - Paris.
defendant should allege his own readiness to
pay-

The judgment of the court below is therefore
annulled, aveided and reversed, and, as "we are
unable to-ascertain the quantum of the cla.lm,
the cause is rémanded for trial, with directions
to the judge ot to reject any legal evidence
offered by the plaintiff, on the ground that he
does not shew that he made a demand in Bor-
deaux, and it is ordered that the appellee pay
the costs of this appeal.

Livingston for the plaintiff. Moreau for the
defendant. - :

.
D e

BREED vs. REPSEER & JAL.

ArreAL from the third district. : When pro-
cess is ordered

The petition stated that the plaintiffand Chan- P} ¢, ; (};;gﬁ;

dler; Lindsay gathered a quantity of tan bark, dlsmc > it will

be presumed

which théy»stacked and covered on the banks of that the case

the Tickfaw, and .the petitioner contracted for Z"f&i‘iﬁ‘:ﬁ?&ﬁg
the delivery of one hundred cords of it at ten dol- By appealing
lars per cord, but the defendant violently and il- adfr:mtsa It)lll):tn:l?é
legally took and carried away a considerable Jr,l;?gment B
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/488 CASES IN THE SUPREME COURT

East’n. District. part of the said bark, and that the petitioner was
March 1816.
w—~~_ apprehensive they would take the remainder.
Brzes Besides a prayer for damages, a provisional se-
vs
Rersaee & ar questration was desired and was granted by the
judge of the seventh district.

Besides the general issue the defendants plead-

ed thatthe plaintiff was not entltle to his action, - - -

as it app‘eal ed from his own shewm&that the bark
in questlon was, at the time of bri mgmg the suit,
and is still, the property of Chandler Lmdsay as
well as of the petitioner, and therefore the said
Chandler ought to have been made a party.

The plaintiff recovered $350, and the defen-
dants appealed.

The statement of facts, made by the district

Jjudge, shews that the plaintiff and Lindsay col-

lected about eighty cords of bark, on the land

adjoining that of Jacob Repsher, one of the de-

fendants, deposited it on the bank of the river
“and covered it, so as to protect it from the wea-
ther. 'While they were gatliering it, Jacob in-
formed them they were trespassing on his land ;
and they agreed that a certain bayoii; Whl(fh was

between their respective tracts, should e con- |

sidered as their limits, and that thé’ plaintiff and
Lindsay should net gather bark on the side of
the bayou next to Jacob’s land. 'Ten or fifteen

mat!
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trees had, before this agreement, been stripped Eastn. Digtrict,
by them on that side. Lindsay afterwards died, \_a~_
and the plaintiff purchased the part of the bark ‘Brz
‘which belonged to his estate. The defendants Rersues & ar.
came up the river in a schooner, which they
commenced to load with the bark. The plain-

tiff came with his rifle to prevent them, the de-
defendants seized him, took off the rifle and

declared their determination to carry away the

bark. On this, he procured a warrant, on which

Jacob was arrested, and he told the constable,

on his way to the justice, that one half of the

bark had belonged to Chandler, now dead with-

out heirs, and he thought he had as good a right

to it, as any other person, particularly as the
plaintiff and deceased had injured some of his

fruit trees with their waggons. 'The defendants

took away about fifty cords of bark, and in do-

ing so exposed the remainder, and it was after-

wards entirely spoiled. At this time bark was

worth ten dollars a cord, in New-Orleans, and

the plaintiff had contracted for 100 cords to be
delivered there, at that price. 'The freight of

the bark from the Tickfaw to New-Orleans

+. was from four to five dollars a cord.

MAaRrTIN, J. delivered the opinion of the court.
The defendants allege, as grounds of reversal of
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Fast'n, Distrct the judgment given against them, 4. That a
I~ Wit of sequestration was issued in this suit by
Brezo  the judge of the seventh district. 2. That the
Rersuzn & oz, judgment was signed on the day on which it
was rendered. 3. That Chandler Lindsay, a
person who appears to have a joint interest with

the plaintiff in the suit is not a party therein.

L. 'The third and seventh are adjoining districts,
and as the judge of either may act in lieu of
the other, in certain cases, we must presume
that the writ issued in one of those cases: besides
the writ of sequestration, not being the original

. process, no error on issuing it can affect a case

iried on the merits.

I1. The day on which judgment was signed,
cannot be ascertained from the record, nor from
the statement of facts. 1t was said, in the argu-
ment, that the judgment was given on the day
on which the court adjourned, and must conse-
quently have been signed on that day—but this
does not appear. If it did, it would also ap-
pear that no advantage was thereby lost to the
appellants, as they could not have moved for
a new trial at the succeeding term. They .
were not prevented, by the supposed hurry of
the judge, from obtaining a statement of facts,
and by appealing, they have admitted the judg-
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ment to be a final one; which it could not be, Fjl&z;‘;]})llsglfgt
if not properly signed. T~
Breep
TIL. The petition states that the plaintiffand perears s 4.
Chandler Lindsay, now dead, gathered together
a quantity of bark, which is the object of the
"present suit, and the defendants, weli knowing
it to be the property of the petitioner, forcibly
- took it away. 'The statement of facts shews
that the plaintiff had purchased Lindsay’s share
* before this trespass was committed. This court
‘is of opinion that the averment of property in
the plaintiff sufficiently repelled the presumption
of joint property arising from the joint gather-
ing : it would therefore have been error to have
made Lindsay or his representative a party in
the suit.
The judgment of the district court is affirmed
and as it does not appear that there was the
least room for a hope of its reversal, we adjudge
to the plaintiff seventeen. dollars and fifty cents
(being five per cent. on the j udgment affirmed)
“as the compensation for the loss and injury he
has sustained by the appeal, in addition to the
interest and costs.

Turner for the plaintifi.  Carleton for the
defendants.



T g

192

. East’n. District.

March 1816.
eV N

St. MaxEs1’s
vs.
AMPHOUX’S
SYNDICS.

i

CASES IN THE SUPREME COURT

GENERAL RULE.

It is ordered that, when a cause shall have
been set down for hearing, if the appellant
shall fail to attend by himself, or his counsel,
the appeal shall be dismissed, unless the ap-
pellee shall appear and argue the case ex par-
te : and, if the appellee shall fail to attend, the
appellant shall proceed to argue the case ex”
parte. ’

But the case shall be reinstated, if the party
thus failing to attend shall, within ten days,
shew that his absence was occasioned' by some
cause not within his control.

e & e

St. MAXENT"s ve. AMPHOUXs STNDICS.
AprpeAL from the first district.

This being a suit for the lot, adjoining the
one in the following.suit, and the claim and
defence being in both cases perfectly similar,
one argument only was heard, and the same
judgment was entered, in both.

Livingston for the plaintiffs. JMoreau for the
defendants.

’
47
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. Fast’n. District,
St. MAXENT s STNDICS vs. PUCHE. March 1816,
W o' W)

ApprEAT from the court of the first district, St Muwesr's

SYNDICS
.

MarTix, J. delivered the opinion of the court. ~ Pros
The plaintiffs claim a lot of ground between Anactisfull
cvidence as to

the original limits of the city of New-Orleans crery disposic
tiorr of it, and

and the line called Gayoso’s line. as to whatever
is therein ex=

To establish their title, the first document in- pressed, by way
troduced is the process verbal of the adjudica- Sfieifllm‘l‘l}g:
tion of a plantation, binding on the limits of ﬁffgoi?ﬁﬁﬁome
the city, as part of the estate of M. Dubreuil,
in pursuance of a decree of the superior coun-
cil of the province of Louisiana, of the 4th of
November, 1758. By this document it appears
that, on the 17th of that month, the commissar -
of the council, and the king’s attorney-general,
caused a proclamation to be made,. at the bar
of the council, that they were about to proceed
to the sale and adjudication, to the last and
highest bidder, of the aforesaid plantation,
¢ binding on one side on the limits of the cily
of New-Orleans, and on the other on the plan- .
tation of M. Amelot, having seven arpens and .
eighteen toises in front, witn all the depth, as’
far as the limits of the bayou (St. John) and
Gentilly, together with the main dwelling-house
and other buildings, the saw-mill with four

You. 1v. Bbh
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Fastn. District saws, a rice-mill adjoining, a sugar-mill, and

JMarch 1816,
I~

St Maest's
SYNDICS
s,
Peeut.

brick-yard with two kilns, containing each
90,000 bricks, five large sheds, a negro camp
and generally all the edifices and appurtenan-
ces, in the state in which they are.” It is
afterwards mentioned that, ¢ whereas the most
of these buildings are on ground which belongs
to the king, which he has reserved te himself
and is not comprised in the seven arpens and
one half, we, the commissary and attorney-gen-
eral, have caused it to be proclaimed that it
shall be lawful for the king to take the said
parcel of ground, belonging to him, whenever
he may see fit, the purchaser carrying away
the buildings thereon, and that the whole being
several times well and truly explained came M.
Villars, who bid 50,000 livres.” .The process
verbal next states, that on the 1st of December 4
of the same yéar, the premises were cried for
the second time and Henry Dupaty bid 100,000
livres : and an the 11th of the same month, the
premises were cried for the third time, and the
plantation was described in the same manner,
and notice was given of the king’s right to
the ground, on which part of the buildings
stood, as on the first day, and M. D’Erneville
bid 103,000. But, this not being esteemed the
Just value of the premises, they were cried up
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for the fourth time, on the 18th of December vastn. District
~of the same year, and the land was described J.Llr,.d' .lbw,'
again as formerly, and as the bids began to be St Maxiars
received, M. Villars appeared and produced an  *y
order from M. De Rochemore, the intendant, Peanr
requiring that a declaration of Villars, which

had been presented to the commissary of the

council, at the preceding meeting, and refused to

be received, should be extrajudicially received,

and mention of the former refusal made, where

upon the declaration was entered on the process

verbal. It purports that ¢ in order to avert any

reproach or contestation from the last bidder, he

declares to us, so that we may notify it'to present

bidders and thosc who may hereafter attend,

that the house which is now selling is situated,

as well as all the buildings between it and the

city, on the king’s ground, that it was only in con-
sideration of the late M. Dubrenil, his father,

that the king consented that the said Dubreuil

should occupy the two arpens and twelve toises

on which the house and buildings stand, which

two arpens and twelve toises remain, while they

pass into other hands, liable to be resumed by

the king, at the will of his administrators in Lou-

isiana, allowing the purchaser the faculty of re-

moving the buildings. 2. That the declarant re-

serves to himself sixty days from the acceptance of
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East'n. Distriet. the adjudication to evacuate the premises. 3.

JMurch 1816
NtV

Considering himself bound to attend to the in-

st. Muests ferests of the minors, his nephews, whose sub-

SYNDICS
Ty
PucHze,

rogate tutor he is, the creditors and his own, he
understands that the surety, to be given by the
purchaser, &c. which conditi-ns” says the pro-
cess verbal, having been read and explained with
an audibic voice by the crier, proclamation was
made that the plantation was sold, as it was
described, payable one half in six months, &c.
and M. Delachaise, being the last and highest
bidder for the sum of 130,000 livres, the pro-
perty was finally adjudicated to him : he bind-
ing himself to the payment of said sum, to re-
move all the buildings which stand on the king’s
land, &c.”

About the year 1774, Delachaise died, and
the premises were seized and sold, at the suit
of the king of France’s agent in Louisiana, and
purchased by Mad. Gauvray de Mauleon: but
the deed which she reccived is admitted to be
Jost.

On the #th of October 1776, this lady sold
the premises to Gilbert de St. Maxent, descri-
bing them as containing seven arpens and one
half in front, bounded on one side by the stakes
which served as a wall to the city, on the other
by Amelot’s land, the whole as she had bought
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it, at the auction of Delachaise’s property on the kasen District

22d of March, 1774

(e

On the 12th of Angust 1789, St. Maxent st Muxeves
. . . . SYNDICS
sold the premises to Laurent Sigur, mentioning s
Prour

the limits of the city, as the upper ones of the
plantation. '

In the year 1792, the Baron de Carondelet
caused new fortifications to he thrown around
the city, and for this purpose a part of the pre-
mises was taken, and Sigur instituted for the
rescission of the sale a suit, which was in 1795
converted into a suit to cause himself to be
maintained in his possession by the heirs of St.
Maxent, who was now deceased, or to obtain
damages for the part of the premises taken for
the fortifications.

In the year 1797, Sigur instituted a suit to
obtain from the Spanish government, an in-
demnification for the lands occupied by the Spa-
nish fortifications, beyond the Kreuch, but the
decree denied him any relief, saving, however,
his remedy against the estate of St. Maxent.

In 1798, Sigur sold the premises to Mariguy,
describing them as the plantation, which he had
bought from St. Maxent, with an exception of
the land which had heen taken from him, for
the Spanish fortifications, and instituted a suit
against the estate of St. Maxent, in which

March 1816.

3
3
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Bast'n. District. B 25,557 were allowed him for the land, beyond

J[({rch 1816.
Y N

that which had been sold to him by Mad. de

f Maxexr's Mauleon ¢ which St. Maxent had no right to

SYNDICS
vs.
Puocae.

sell”.

In 1811, Sigur instituted another suit, pray-
ing an additional indemnification for some land
taken for the Spanish fortification, beyond the
French, and recovered B 319+. In consequence
of these two recoveries, the plaintiffs contend
they have reacquired their title to the premises
thus {aken illegally, as they allege, by the Spa-
nish government.

The defendants claim under the corporation
of the city of New-Orleans.

It is admitted that in the year 1760, the first
fortifications were thrown around the city, com-
monly known under the name of the French
fortifications.

Several witnesses deposed that, at the time
of the first adjudication of the plantation to
Delachaise, the mansion house stood between
the city and the canal, on the ground afterwards
vesumed by government.

After the demolition of the KFrench fortifica-
tions in 1780, St. Maxent took possession of
the land as far as the city, with the knowledge
of the Spanish governor, and erected thereon
some huildings, which he rented out.
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About the year 1797, an inquiry was insti- Eastn. District.

tuted into the titles of adjacent owners, in or-
der to ascertain the extent of the vacant lands,
when the declaration of Dubreuil was acciden-
tally discovered, and in pursuance thereto, Go-
vernor Gayoso ordered the line commonly called
Gayoso’s line to be drawn, at the distance of

JMarch 1816.

St. Maxent’s
SYNDICS
v,
Pucur.

two arpens and twelve toises from the angle of -

. the barrack.
It is aflmiited that the ground sued for ix
between that line and the city, and that the de-

fendant has acquired the title of the corporation
thereto.

The process verbal of the adjudication of Du-
breuil’s plintation to Delachaise, is the authentic
act under which the plaintiffs claim their right
to the plantation. It is consequently evidence
against them, as to every disposition of the in-
strument, 7. e. of what the parties had in view.
and which was the object of the instrument.
Farther, it is' full evidence, as to whatever i<
therein expressed by way of recital, when the
recital has reference to the disposition. 2 Po-
thier Obl. nos. 701, 702. Civil Code, 304, arf.
249, 220.

Now the parties to this instrument had in
view therein the sale of a plantation: theiv oh-
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Eastn. District ject was {o give to future generations testimony

JMareh 1816,
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St. Maxe~NT’s
SYNDICS
ki
Purenc.

that a sale had taken place, and to describe the
thing sold. 'The land is said to be bounded
on one side by Amelot’s land, on the other by
the limits of the city, and the extent of the
front hetween these two points is said to be se-
ven arpens and eighteen toises. But, on the
first and second days of the sale, the commis-
sary of the council and attorney-general, acting
as vendors, recite that ¢ most of the buildings
are on ground which belongs to the king, which
he had rescrved to himself, and is not comprised
in the seven arpens and cighteen toises,” mean-
ing in the ground sold: the ground sold being
that described within the two given points, at
the distance of seven arpens and eighteen toises
from each other, deducting therefrom the king’s
ground. On the third day, Villars appeared
and prayed among other things to have the land
excepted from the sale, described by its mensu-
ration, two arpens and twelve toises : the officers
refusing so to do, this description is ordered by
the intendant to be received and the plantation
adjudicated accordingly. This description was
one of the dispositions of the instrument ; but,
if it be only considered as expressed by way
of recital, and as a clause to which the vendee
expressed his assent, yet it is evidence as tn
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the exception of the ground from the sale, be- kascn. Disuict.

cause it has reference to one of the dispositions
of the instrument, and was necessary to be in-
serted, in order to ascertain, by a defalcation,
what quantity of ground was the object of the
sale, 7. e. five arpens and six toises, fronting the
river.

Certainly, the proceedings, under the Spanish
and terrvitorial governments, evidence that the
tribunals, who passed on the claim of Sigur for
indemnification, considered the subject in the
same point of view as the district court, in the
present case, and as we do: and the fact is cor-
roborated by a number of witnesses.

It has been attempted to impress us with a
belief that Villars’s declaration ought not to be
regarded, as he was a party interested—that,
being a bidder, he had an interest in lessening
the idea which others had of the extent, and con-
sequently of the value, of the plantation. The
only bid which he appears to have made is
one of 50,000 livres, on the first day, which
does not appear to be a bid on which he might
have expected to have had the land struck to
him, as on the third day the officers declined
striking it off at B 103,000, considering that
suin as too much below its value. Butl the mat-
ter does not rest on this man’s declaration : twice

Yor. 1y, Ce

March 1816.
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St. Maxusr’s
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Pucur.
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East'n. District. hefore had the king's right been proclaimed to
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the ground, on which the main building stood,
and all between that and the city. Villars
only fixed the exient to a determinate quantity
of ground, two arpens and twelve toises. He
could have no expectation of imposing on the
bidders, as the matter was susceptible of being
easily and instantly ascertained. and all the
witnesses shew that the difference could not
be great. The officers of the king of Spain have
proceeded accordingly, and the correctness of
their conduct has become the subject of investi-
gation in suiés to which the plaintiffs, or their
principal were a parity. and the court here pro-
nounced that he had no vight.

We conclude, {rom the documents and testi-
mouy hefore us, thal the line drawn, under the
orders of Gov. Gayoso in November 1798, at the
distance of two arpens and twelve toises from
the angle of the barracks, is the boundary be-
tween the plantation of the late Dubreuil, and
the greund which helonged to the king when
Delachaise purchased it.

It is therefore ordered, adjudged and decreed,
that the judgment of the district court be af-
firmed with costs.

Livingston for ihe plaintifts.  JMoreau for the
defendants.
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GUILLOT vs. DOSS.IT. Bast'n. District
J7 o1 1816.
ArpeAL from the court of the first district. N
GiLiLuor

Martix, J. delivered the opinion of the conrt.  Dosiar.
The parties were joint owners of a slave, the A joint own
plaintiff for nineteen, the defendant for one twen- Bt e niien
tieth. During the contest for the ownership of I{I:ilf“fffioét
the slave, he was kept without any opposition, B¢ propests
on the part of the plaintiff, by the defendant, who
having finally heen ordered by the court to de-
liver him to the sheriff, that a division might
take place by alicitation, failed to produce him,
and now heing sued, resists the plaintifi”s claim,
oun the ground that the slave ran away, without
any faull on the part of the defendant. 'The
plaintiff contends, that admitting this to be the
case, the defendant did not take any step for
the capture of the slave, as he was hound to do:
neither did he apprise the plaintiff of the flight
of the slave, that he might take the steps, which
the defendant is alleged to have neglected. So
the only question for the decision of this court
is whether the quasi contract of joint ownership
imposes the obligation of exercising ordina-
ry diligence on the property, which is the
ohject of it, or whether fraud alonc renders the
the joint owner liable ?

The contract of partnership is the one which
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East'n. District. bears the greatest resemblance to the quasi con-

March 1816,

v~y tract of joint ownership.  The actions pro socio,
Guiwor  familie evciscunde, et communi dividundo ap-

vs.
Dossar.

pear to be regulated by the same principles.

In the institutes, lib. 3. tit. 27. de dolo & cul-
P a socio preestandis, we are informed that it
had been a question whether a pariner, like a
depository, be accountable for fraud only, or for
negligence also, and that the hetter opinion is
that he is answerable for all damages which
happen through his fault. Prevalent tamen
etiam culpre nomine teneri eum. We are next
told that the utmost diligence exactissimam
diligentiam is not vequired of him—that a part-
ner is not liable for damages, if he has used
the same carc and diligence, in respect of the
partnership’s property, which he asually be-
stows on his own; and that whoever chooses a
negligent man for his partner, must lay the blame
on himself only, and impute his misfortune to
his ill choice. Cooper, L:stit. 283.

Here the conclusion seems to be at war with
the premises; the principle with the commen-
tary. 'The contracts of partnership and deposit
are assimilated, yet they widely differ; the one
is for the benefit of hoth parties, the other for that
of one of them only. We are told the partner
is liable for his fraud ounly, afterwards for his
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Jault also—his negligence, culpee i. e. desidice Eastn. District.
atque negligentice nomine. Finally it is con- m
cluded that if he uses, with regard to the joint, Guuor
the same diligence which hé bestows on his se- Dossar.
pirate, property, he is not liable: yet the ab-
sence of that diligence would constitute fraud.
The contract being useful to the partner, who
holds the property, he ought to he bound to
cargfulness: not so the depository ; for the de-
posit being only a charge te him, he ought to be
bound to honesty only.
The digest L. Contractus 23, dlstlngulshes
two kinds of contracts. 'Those in which fraud
alone gives room to repetition, qui dolum dum-
taxat recipiunt, as that of deposit; the other, -
those which, besides good faith, require diligence,
as that of partnership. Contractus quidam dolum
malum dumtaxat recipiunt, quidam et dolum et
culpam. Dolum tantum depositum....societas
ET REI comMUNI0 dolum et culpam recipiunt.
In contracts and quasi contracts, which are
for the reciprocal advantage of the parties, as
those of sale, exchange, partnership and in the
quasi contract of ownersiiip that care is required,
as to the thing which is the object of the con-
N tract or quasi contract, which pl'udent men usual-
% 1y bestow on their own. In societate, dolus et

' culpa prestatur. Jf. 1. 43. tit. 6,1.5. § 2
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East’n. District.
March 1816.
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vs.
Dossat.
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The court concludes that a joint owner can-
not discharge himself of his responsibility, in
case of the loss of the thing, by shewing that
he has bestowed on'it the same care, which he
bestows on his separate property : but is bound
to shew that he took of it that care, which most
men ordinarily take of their property. See
Pothier’s observation generale &c. 2 Contrat de
mariage, in finem. "This is the principle of the
Roman and of the common law of England.
Jones on bailment.

The statement of facts admits that the defen-
dant uses his negroes well and takes good care
of them: likewise that he used equally well and
took the same care of the slave in question.
This establishes the fact that the slave ran away,

‘without any fault on the part of the defendant;

but the plaintiff charges that the slave failed to
be arrested and recovered by the utter neglect
of the defendant.

The defendant does not shew that he took
any step for the recovery of the slave, after he
fled. It is true, he had the name of the slave
registered with the clerk of the parish court,
under a provision of an act of the legislature. .
Muartin’s Digest, Black code n. 26. This precan-
tion would indeed have protected the owners,
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against some liability, in case of theft committed £astn. District.
by the runaway, but could not lead to his arrest. W'
Towards this, it does not appear that the defen- Gurior
dant made one single effort: neither did he, by Dossar.
warning the plaintiff, his joint owner, who was
in the city, enable the latter to make any dili-
gence. Most men ordinarily take some sieps
to procure the arrest of their runaway slaves.
Some advertise them in the gazettes: others
think that this step puts the slave on his guard,
and refrain from advertising : but they seldom
neglect to apprize constables, or other fit per-
sons, of the flight and offer some reward to ex-
cite attention. 1t is true that there are cases in
which all this becomes useless—as when the
first news of the flight is that of the slave having
sailed, in a vessel bound to some very distant
or unknown port, or to a country from which
runaway slaves cannot be recovered. But, these
are extreme cases. Could the defendant shew
any like circumstance, it would repel the claim
of the plaintiff.
It is contended that the taking of the stgps
mentioned is not often susceptible of proof; as
when the person employed to arrest runaways are
themselves slaves and cannot testify. This sure-
1y is a difficulty, but orders in such cases might
bhe given in presence, or through the chaunel of
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Eastn. District. free persons. He, who is bound to do an act,

March 1816.
[ e =
GuiLLoT
vs

DUSS.AT.

must secure evidence of his performing it, oth-
erwise de non existentibus & non apparentibus
eadem est lex.

‘We think ourselves bound to say that the
plaintiff ought to have recovered.

It is therefore ordered, adjudged and decreed,
‘that the judgment of the district court be an-
nnlled, avoided and reversed, and this court
doth order, adjudge and decree that the plaintiff
do recover from the defendant the sum of seven
hundred and sixty dollars, being the nineteen
twentieths of that of eight hundred, which ap-
pears from the record to have been the agreed
value of the slave, between the partners, with
costs.

On motion of the defendant, and with the con-
sent of the plaintiff, the judgment is amended,
and it is further ordered, adjudged and decreed
that the defendant shall be and remain the sole
and absolute owner of the slave Dimanche, on
the payment of the sum decreed.

Paillette for the plaintiff. Seghers the de-
fendant.
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MORGAN vs. MGOWAN. .

o

- AppeAL from the court of the . pat‘ish and
ety of N ew-Orleans.

Martuews, J. delivered the opinion of the
court. This suit was instituted in the court
below, by the appellant, to recover the negro wo-
man and her child, mentioned in the petition. -

209
East’n. District.
.Mqrc[z 1816,

Monus
s,

M‘GOWAN

An agree
mentforthe ex-
change ofslaves
not signed by
the parties, i3
invalid.

* From the statement of facts, it appears that

. the parties were about to make an exchange of
slaves, who to this effect were reciprocally de-
livered, and a notary public was instructed to
make out two bills of sale, in conformity to the
terms of the intended exchange ; but, previous
to the completion of the coniract by the signa-
ture and acceptance of the bills of sale, the
plaintiff and appellant discovered that the negro
" woman, whom he was toreceive in exchange, was
affected with a disease of the liver, which being
considered as incurable by a physician, in whose
skill and judgment he confided, he refused to
complete the contract, and withheld his signa-
ture from the bills of sale, by which he was to

transfer and accept a title to the slaves. At the

same time, or shortly after, he requested the de-

fendant and appell‘ee to return to him his negro

woman and child, and take back his own. This
Vou. 1v. Dd
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Eastn, District. being refused, the present action was lnstjmted,

Marolz 1816.

M)RGAN

M‘Gow.m

in which the parlsh court gave judgment. for the
" defendant, whereupon the plaintiff appealed.

It appears from the statement of facts,”that
the. slave, delivered by the defendant' fo.the
plaintiff, was not, during the time in which the
latter had her in his possession, capable of work-
ing, but remained useless to him, until her death,
after the institution of the suit.
 Two questions are raised for the determina-
tion of this court. 4. Was the plaintiff and:
appellant, by virtue of this oral agreement, with
the defendant, to exchange slaves and the mu-
tual delivery of them, divested from his legal
title to those which he thus delivered and now
claims ? If so, ought the contract to be rescind-
ed, on account of the diseased staie of the slave,
which he received in exchange ?

1. The contract, having for its object a trans-
fer of- the fitle in the slaves, is not complete and"
binding on the contracting parties, because it
was not executed in the manmer prescribed by
law, which requires that sales of immoveable pro-
perty or slaves shall be made by authentic act
or under private signature; and it is further
declared, that verbal sales of these ' things
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shall be null, as well as to third persons, as Eastn District.
JMarch 1816.

between the parties, and the testimonial proof (_~~_

of them shall not be admitted. Code Civil, 344. Moxoax
On these principles, the case of Raper’s heirs WGy

vs. Yocum was decided, 3 Martin 443, and they

are equally applicable to the contract of exchange

as well as to that of sale. Code Civil 370, art. 8.

If, for want of the necessary formalities, the con-
tract is null and void, even in relation to the par-
ties themselves, the title to the slaves in question
has not been changed by it, and the plaintiff and
appellant still remains the legal owner of those,
for the recovery of whom the presentaction is in-
stituted.

" IL This being the opinion of the court on the
first question, it is unnecessary to consider the
second. '

" The law then is in favor of the claim, and
according to the facts in the case, it is equally
supported by equity and justice.

"The judgment of the parish court is erroneous
in tofo. It is therefore ordered, adjudged and
decreed, that it be annulled, avoided and revers.
ed ;. and it is further ordered, adjudged and de-
ereed by this court, that the plaintiff and appel-
lant do recover, from the defendant and appellee,
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East’n. District. the negro woman Polly and her child Mary Ann,
+March 1816, . . oy .

v~ Mhentioned in the petition and also damages, at

Menesx  the rate of one hundred dollars per annum, for

MGowsx. the use and detention of them, ta be calculated

from the legal demand, until the period at which

he shall again be possessed of them. See post

April term 1816.

| Ellery & Smith for the plaintiff, Porter &'
o Depeyster for the defendant. \

VICTOIRE vs DUSSUAU.

3‘“;‘“6"‘3;‘2‘;‘? ArreAL from the court of the parish and city

ment, for the
frecdom  of aOf New-Orleans. . ) ) o

slave, is inad- -
issible, Matugws, J. delivered the opinion of the
court. In the course of the trial of this cause,
in the court below, the plaintiff, here the appel-
lant, offered parol testimony to prove a contract
- between the defendant and appellee and her-
self, whereby the latter, who holds her in slave-
ry, agreed to emancipate her on condition of
obtaining the reimbursement of the price, which
she had paid for her.
This testimony being rejected by the parigh = -
jullge, a bill of exceptions was taken to his opi-
nion, on which alone the case comes up before ns.
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- The right of the plaintiff to maintain an ac- East’n. District.
. . . . JMarch 1816.
tion for her emancipation and freedom, on this "~
contract, is unequivocally declared, 3 Part. 2,8, Vicroms
and according to the general provisions of the Dossoar.,
Spanish law, such a contract may be supported
on, and proven by, oral testimony. We are,
however, of opinion that the latter laws are
virtually repealed by the eivil ‘code.
Blaves are incapable of making any centract
for themselves, except for their freedom-—an
exception to the general rule allowed in favour
of liberty ; and as, in this respect, they assume,
in some degree, the standing and condition of
free persons, the rules of law, which direct and
govern the contracts of the latter, must be ap-
— plicable to those of the former, where the ob-
ject of the agreement is the same. Now, ac-
cording to our civil code, every covenant tend-
ing to dispose by a gratuitous or incumbered
title of any immoveable property must be re-
duced to writing, and in case the existence of
such covenant should be disputed, no parol evi-
dence shall be admitted to prove it. Code Civil,
810, art. 244. 'This principle we find recognised
" in the same authority, when it comes to treat
of the transfer of title to immoveable property
and ‘slaves, by sale or exchange, id. 344, art. 2.
1t is therefore clear, that between free persons no
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East'n. District. valid or binding contract can be made, so as

March 1816.
[V oV W]

-VICTOIRE
8.
Dussvar,

\ The princi-

to alter the title to slaves, unless it be in wri-
ting: and, if we.are correct in the position
above taken, that the same rules must govern -
in covenants to which slaves are allowed to be-
come parties, it is equally clear that parol evi-
dence ought not to be admitted to establish the
existence of the contract, on which the plain-
tiff and appellant founds her action : because
it tends to dispose of a slave.

The judge of the parish court acted correctly

—in rejecting the parol evidence.

It is therefore ordered, adjudged and de-
creed, that the ,]udvment of the parlsh court be
affirmed with costs.

Moreau for the plamtlff Grymes for the
defendant. - '

et

BERNARD & AL. vs. CURTIS & AL.

APrpEAL from the third district.

pal and surety

may be sued

“pintly.

DerBieny, J. delivered the opinion of the
cour.t Abel Curiis, one of the defendants and
appellants, bought at the auction of the proper-
ty left by Antonio Gras, a tract of land, part of
a larger tract granted to the deceased by the
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Spanish gevernment. Richard Duval, the other East'n. District,

. . JMarch 1816,
defendant- and appellant, became the surety in '\ o~
the purchase: the sale was expressed to be of Bzrmunn & ax:
« the title of the succession only, and without Cummssar
warranty:” The price was to be paid in four
annual instalments, and the recovery of three
of these was the object of so many distinct suits,
now consolidated by consent, :.

These suits were brought against the purchas-
er, and the surety jointly : -and the surety hav.
ing, in his answer to the two first suits, demand-
ed the discussion of the property of his princi- .
pal, it is necessary to dispose of this first ob-
stacle to the recovery of the plaintiffs before we
come to the defence on the merits.

It is alleged on the part of the surety, that
he is not liable to be sued jointly with the prin-
cipal debtor, and that on his plea or demand
of a discussion, the suits ought to have abated,
as to him.

The principle, in case of suits against sure-
ties, is that the discussion of the principal debt-
or’s properiy must be previously made, if the
surety require it. Therefore, had the surety
been first sued alone, it is clear that this request
on his part (supposing it to be a(;comi)anied
with the conditions annexed to it by law) would
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East’n. District. have compelled the plaintiff to resort to-a ge-

March 1816.
W/

parate-action agdivist the principal, and that he

Brawann & 45 should not have been perniitted to procédd against
Conres & az. . the sur‘et'y, until an -exééution, being levied on

t%e principal’s properfy, should prove msuﬁ‘l _
cietit. ,

The case in which the surety is sued jointly
with the principal, is not so much hinted at in
the hooks within' oui reach: probably because
such actions are erdinarily resorted to only in’
cases in which the surety beund imself 7 soli-
do. - Yet, as anactioh of the like kind (when the
plaintiff, in one and the same duit, proceeds per-
sonally against his debtor and in rem against the
holder of his-pledge) is known to our law, Fe-
brero Cinco Juicios, lih. 8, ch. 4. sect. 2, n. 76,
we must infer that this mode of action is not ille-
gal, and, if it be not attended with any unnecessa-
ry hardship or inconvenience to the surety, we
see no reason why it should not be allowed.

The surety, who is bound secondarily.and
only in case the principal does not pay, secures
to himself that advantage by the plea of discus-
sion. What he is to pay is tobe ascertained by
the execution of the property of the -principal.
But, whether such previous execution take place
in a suit against the principal alone or in one
against both, justice is equally done to the sure-
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ty. It may even be said that the mode of pro- kascn. District

ceeding is rather advantageous to him, in sa-

Murch 1816.
[ . 4

ving costs, which he is eventually liable to lose. Bewvaun & sx

We are therefore of opinion that the present
actions can be maintained, against both defen-
dants.

As 1o their defence on the merits, it is alto-
gether frivolous.  Curtis bought from the plain-
tiffs and appellees the title only, which the heirs
of Gras had to the land in question, and this
without any warranty. Yet the defendants al-
lege, that third persons, holding a betier title,
have disturbed the purchaser in his possession.
Having complained of that disturbance, they as-
sert, at one breath, that the land has not been
delivered. At the same time, so conscious do
they seem to be of the futilily of these allega-
tions, that they have not even attempted to
produce any evidence to. snpport those, which
it was their duty to prove.

It is ordered, adjudged and decreed, that
the judgment of the district court be affirmed,
with this modification, that the execution of it,
against Duval, shall he suspended, until it shall
be ascertained, by the execution and sale of
the property of Curtis, the principal debtor.
how much Duval may have to pay.

YVor. 1x. Ee

8.
CrrTis & at
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Last’n. Districl.
JMarch 1816.

N

Rousser
s,
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SYNDICSH.

A conveyance
at the cve o
a  bankruptey,
the considera-
tion of which
was not paid, at
Adhe  time, s
void.
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Denis for the plaintiffs. Moreaw for the de-
fendants.

ROUSSEL vs. DUREYLUS' SYN'DICS.
ArpealL from the court of the first district.

Livingston for the plaintiff. 'This suit is
brought on a mortgage, by a notarial instru-
ment, bearing date March 12, 1811,

1. To secure the payment of a quantity of
indigo sold and ‘delivered by Dukeylus to
Roussel, amounting to - B 41268 13

2. To secure Roussel against the indorse-
ment of a note, dated March 2, 1811,
for - - - - 2347 00

3. As a like security for another indorsement
on a note dated 6th of February,
for - - - - 2200 00

4. To secure him against such other indorse-
ments, as he might give to Dukeylus, to
the amount of 11000. °

The plaintiff’s object is to recover the amount
oi the following notes endorsed and taken up
by him, after a rvegular protest, hesides the
three items aforesaid, which
amount to - - - B 5815 13
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Note of 23d February, 1811, 386 00
1st March, - 1600 00

—— 45th do. - 500 00
—— 20th April, - 1800 00
— do. do. - 2000 00

Total, ‘% 12101 13

All these notes were produced at the trial.
and the plaintiff”’s right cannot be controverted :
but it is said that the mortgage is void,

I. As respects the notes not enumerated in
the mortgage, hecause a mortgage must be ex-
press. Civil Code, 452, art. 6. This article
directs that the mortgage must be expressly sti-
pulated and cannot be inferred. 'This relates
to the stipulation, not the object of it. It does
not say that the debt, intended to be secured,
shall be particularly set forth, but that no act
shall be taken as a mortgage, which is not clear-
ly and unequivocally declared by the parties to
be one. A mortgage is expressly defined to
be a contract by which a person affects his pro-
perty, or a part of it, to another, for the security
of an engagement, id. 452, art. 1. By these
general words, declaring that mortgages may be
given as securities, not only for existing debts,
but for every species of undertaking. 'To the
same point is the Digest 13,7, 9, § 1. Non
tantum autem ob pecuniam, sed ob aliam cau-
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Tast’n. District.
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SYNpICS
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rast'n District Sam pignus dave potest: veluti si quis pignus

March 1816
VN
Roussur
ki
DukryLus’
NYNDICS,

alieni dederit, uvr pro SE FIDEJUBEAT. Of
which law, the Spanish commentator Rodriguez
gives the following exposition. La prenda se
puede dar, no solo en seguridad de la candidad
que se debe, si no fambien por qualquiera otra es-
pecie de obligacion civil y natural, o so natural,
civit o pretoria ; asi como se dice que se puede
dar fiador por qualquiera de las obligaciones ex-
presadas.

The mortgage, therefore, if valid in other
views, is not rendered less so because the ob-
ject was to secure against a debt, a responsibi-
lity that was not actually incurred. On peut
contracter une hypotheque pour un dette qui n’est
contractée que sous une condition, Pothier des
Hypotheques, § 3. and he adds, on peut consti-
tuer une hypotheque pour une dette qui w’est pas
contractee, mais quon contractera. Bidbecause
this author subjoins that the mortgage, in that
case, will not take effect until the debt is con-
tracted, the defendant argues that, as all the
notes fell due, and were paid by the plaintiff,
after the insolveni’s bankruptcy, the mortgage
could not attach, as the negroes mortgaged were
then the property of the creditors. This would
perhaps apply, if the mortgage had been to
secure a sum of money, to he advanced, at a

k
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futare period, and if the plaintiff was under gastn. District.
Murch 1816.

no necessity to advance. The mortgage is to o~ ~_
secure against indorsements, which he was bound Rovssen
to furnish. The moment then he furnished the D
indorsements, the mortgage attached. All the
indorsements were prior to the bankruptcy :
the money it is true was paid after, but the ob-

ligation to pay accrued before.

II. It is said that the $5515,13, specially set
forth in the mortgage, cannot be secured there
by-

It is admitted that if, in the sale of the indi-
g0, it had been stipulaled that a mortgage should
have been given, the security would have been
good. Taking this as the true rule, let us see
how the law and cvidence stands. "The sale of
the indigo appears, by the testimony of Laignel,
to have been made at the time the plaintff was
" intown. He was in town, when he came to re-
ceive his mortgage, this is proved to have been
in the beginning of March, the mortgage is
dated the 12th of March : it was, therefore given

at the time of sale.

But Laignel says a part of the indigo was paid
for. If this be so, it does not prove that any part
of the sum mentioned in the mortgage was paid.
The quantity then mentioned is 1194 1bs. at 106,
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Last'n, District. Which makes $1268,13, the sum secured by the

March 1816.
(¥ a'e W/

Rovsert
e,
Dukeynys’
SYNDICS.

mortgage, for this object. So odious a fraud, as
receiving the price and then inserting it in the
mortgage, is not to be presumed on such slight
evidence and susiained by a single witness, and
an interested one, as he appears on the bilan
as a credifor. ,

That the mortgage for the price of the indigo
was stipulated for in the sale, may also be ga-
thered from the circumstance that, no note, ac-
count acknowledged or other security, except
the mortgage, appears to have becn taken for the
price, which was sufficicntly important to have
otherwise required it. As to the two notes,
mentioned in the mortgage, it by no means fol-
lows, because they were dated a few days be-
fore it, that they were endorsed on the days of
their respective dates. An endorsement is a
{ransfer of the noie, and must necessarily have
heen made after it was drawn. How long af-
ter? Of that, there is no positive evidence ; but,
on the other hand, there is no presumption that
it was done on the day of the date of the
notes. One of these bears date the second of
March, but as Roussel was in town only a few
days at the time he took the mortgage, it is most
probable this note was endorsed during that pe-
riod, and if so, at the time of the execution of
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the deed. 'I'he other is dated the 26th of Feb- vi.tn. Distict,
ruary, a few days earlier, and appears from m
the history of it in the mortgage, and the evi- Iocwus
dence, to have been endorsed in the country: pexerces
and as Roussel came down in a few days, and """
the mortgage was executed, it may thereby be
inferred, that the security was promised, when
the indorsement was asked for, and that Rous-
sel came down to have it properly executed and
registered by a notary. 'The residence of onc
of the parties in the country, of the other in
the city, the want of notaries and legal advice
in the country, and the short time that elapsed
between the dates of the notes, if we should
take them for our guide, and the giving of the
security, shew that it was contemplated when
the indorsement was given.

But, if no agreement was made at the time of
endorsing these two notes, that security should
be given for them, is that security void? 1t is
said to be, because the debtor was in failing
circumstances. 'This rule is so extremely loose.
that although I am aware that it has been sanc
tioned by this court, I presume I may be allow- -
ed to question it, and shew, first, the extreme
inconvenience and injustice of establishing it:
secondly, that the law of the land does not sanc-
tion it.
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Arguments ab inconvenienti, although in
general bad against positive law, are daily used
to shew that particular cases do not come within
its spirit, and they are used with force, when
the law is doubtful, which I think can be shewn
here, even if I do not, as I hope establish posi-
tive law to the contrary. 'The rule, as contended
for, is simply that any security given for a pre-
existing debt is void, if made when the party was
ininsolvent circumstances, that is, when unable
to pay all his debts : thereby making the validi-
ty of a security to depend on a subsequent inves-
tigation of the debtor’s affairs, of which the cre-
ditor has no means to compel a disclosure. This
must necessarily put a stop to mercantile credit,
or so close it as to render it not worth having.
No man will lead money, sell goods or endorse
notes, without having his security, at the time he
does the act, because, if this rule be established,
he well knows that he cannot afterwards take a
security, without incurring the risk of having it
declared void, if the balance sheet of his debtor
should at a future day be found to have been
against him.  All credit then, beyond the strict
amount of its actual representative, in real pro-
perty, will be destroyed, and one of the strongest
nerves of commercial prosperity will be cut off.
Thus, this will be one of the bad eflects of the es-
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tablishment of the rule on the general operations East'n. Distict.
of eommerce. Its particular application to each m'
case will be attended with worse difficulties. Rovssmt
‘Whether the debtor were solvent or not, ata par- I
ticular period, is to be discovered by oral testi-
mony, and will open a door to perjuries without
number, and will put it in the power of the debt-
or to sacrifice his mortgage creditors to the mass
and by a fraudulent arrangement of his accounts;
and the concealment of part‘of his property, to in-
validate the securities he had given. The diffi-
culty alone, of fixing on the particular epoch of
insolvency, must of itself be a strong ebjection to
its being established, as a criterion for the validi-
ty of a security. Important and highly injurious
consequences, on other questions, must necessa-
rily follow from the establishment of this par-
ticular point. If a security be void for this
implied fraud, then monies paid wnder it may
be recovered. 'Thus, not to go out of the present
case, it is proven, if the oral testimony can be
relied on, that' Dukeylus was insolvent twoyears
ago, that one of his friends to whom he owed mo-
ney, on receiving security, as well for the old
debt as for his new engagements, made farther
advances or incurred other responsibilities, and
was reimbursed out of the pledge he then re-
ceived. All this, according to the doctrine con-
Yor. 1v. - ¥f '
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RovusseL
w8,
DukEYLCS’
SYNDICKS.

years since, might be forced to repay what he
had received on the pledge, and come on with
the other creditors for his dividend. Again, if
the security given for an old debt, under failing
circumstances, be fraudulent and void, would
not a payment, made in like circumstances, be
at least equally void, and a subject of repeti-
tion. What is the reason given for declaring
the security void? Because it favours one cre-
ditor at the expence of the rest: but, if a se-
curity favours him, a payment certainly does so
in a greater degree. 'Then a payment of one
creditor, in preference to others, coming in the
same reason with a security, ought at least to be
equally void. 1If it be so, I pray the court to con-
sider what endless confusion, what a series of
claims, what eternity of suits, every failure will
give rise to.

The ordinance of Bilboa, ch. 17, b. 23, de-
clares that the anticipated payment of a debt
not yet due is void. Admit this—there was no
debt due from Dukeylus to Roussel, on account
of the indorsements ; nor was it certain that any
would be due. But, from the moment Roussel
indorsed Dukeylus’s notes, though Dukeylus
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did not owe him the amount of the note, yetEastn. District.
he owed him an indemnity : and the very cir- W'
cumstance of Dukeylus’s credit being shaken Rousssx
at that time strengthens the argument. If I Doxzravs’
am surety for one who becomes insolvent, I "
have a right to ask for indemnity before the
debt is due. Civ. Cod. 430, art. 18. So, if I
draw a bill and the drawer is insolvent, I may
be forced to give security, although the bill be
not due. 'Therefore, in this case there was no
anticipated performance of an engagement. The
thing demanded and given was security: that
security was already due, though the money
was not due and it might be demanded of Rous-
sel.

The 5th Partida, 13, 9, is relied on: it de-
clares payment to one debtor in preference to
others, although the debtor be in failing cir-
cumstances, to be good, without making any
distinction, whether the debt be due or not.

The ordinance of Bilboa, ch. 17, b. 53, is
said to be decisive on this point. Before we
examine its tenor let us inquire into its autho-
rity. 1 know that part of it is often quoted, and
that the decisions of our courts have been ground-
ed on some of its provisions.

It is no where extended to the colonies

of Spain. It was made as a guide to the
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L~ Fequent edicts, extended to other -commercial

Rousses

cities. It is cited by Spanish lawyers and

Doseree judges of this country ; but that does fiot give it

BYNDICS,

the force of law. If it forms the law of the land,
the whole mast be law. Yet, what will the
court say to the provision which gives a prompt
execution on a bill of exchange without a sum-
mon? T'o that which declares an endorsement on
a bill of exchange or note void, unless it be filled
up and dated, &c. &c. The court cannot divide
a statate. They cannot say this part is cenve-
nient and shall be executed, the other shall be
dispensed with. This would be assuming le-
gislative authority.

They may, indeed say ¢the provisions you
refer to have never been practiced on, and there-
fore, we have right to suppose they are not laws:
but the rule we have laid down has.” Even
this would be conceding all I ask, and would be
referring for the authority of the rule—not to
positive law, but to practice. 1 should say my
arguments of inconvenience have great weight,
because they are not oppesed by pesitive law.
T should further ask, Where is the practice
which is referred to? Where is the case, prior
to the decision of the court, which establishes
the principle~—a principle, which has only prac-
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tice or reason for its basis, cannot surely rest on East’n. District.

the decision which for the first time establishes M, a,\"h,,lsm
": ’ ROUSSEL

Let us now examine the provision of this D:‘f;;?,
ordinance. It is laid down very broadly, art.
53, that every instrument, made en tiempo ina-
411, at a time when the party is incompetent to
make it, is void, and when it shall be presumed
to have been made in fraud of creditors, is void :
and it adds, as an example, when the party was
about to fuil, proximo a quebra, not when he
was in insolvent circumstances, but about to
break, that is in the language of English ju-
visprudence in contemplation of bankruptcy ;—
having that in view, knowing that all must be
given up, and intending to put one creditor on
a better footing than the others, con fmude, dolo
y malicin.

The 5th Partida, 15, 7, which contains the
only legitimate rule, as far as unaltered by sub- 1
sequent statutes, because the Partidas were ex-

' pressly extended to this country ; this law and
the note 9 require three things to annul an in-
strument granted as this on an onerous title :
fraud on the part of the debtor, knowledge of
this in the creditor, and loss to the others. The
commentator observes, that it does not suffice
to shew that the party knew there were other
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East’n. District creditors. 'This law also requires, in order to

ﬂw& annul the instrument, that it should have been

Rovsszt made after a judgment, with a view to avoid

11‘;’;1:2;’5 execution, and that it be of all the effects of
the debtor.

Now, if the ordinance of Bilbao be in force
here, and it should be construed, as it seems to
me it ought to, to vefer to a contemplation of
bankruptcy, then it cannot apply to us for ours,
'far from being an act in contemplation of bank-
rupicy, was an effort and a strong one to avoid
it. It was a stipulation for farther advances, and
as far as it purports to be a security for those
already existing, these were of so recent a date,
that without any violent presumption they might
‘all be classed under the same head.

The Curia Philippica illustrada, ch. 11, 1.
2, no. 26, says, that every thing is suspicious
that has passed a little before failure, and that
by a royal law ¢ all contracts, made six months
before failure are void” to this effect the 5
Recop. de Cast. tit. 19, 1. 7, is quoted. 'This
royal law contains no such provision. It de-
clares that ne merchant shall have the benefit
of the insolvent laws, unless he be actually in
prison, and not then, if within six months he
has borrowed any money, bought any goods on
credit, or drawn any bill of exchange. It will
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be hardly contended that we ought to enforce East'n. Distrct
this law in this country. 4 o~

The 5th Partida, 15, 7, is also relied on to Revss==
shew that the alienation of all a debtor’s goods PrxEvre
in fraud of his creditors is void. But this is
no alienation, nor did it extend to all the pro-
perty of the debtor, for even after all the de-
predations to which it was subject it sold for
$18000. Neither was it an act in fraud of
the creditors, for a valuable consideration was
received, and thereby the stock of the debtor
was increased or the number of his creditors
lessened : neither was it after judgment or to
avoid execution.

The doctrine laid down by this court in
Brown vs. Kenner & al. 3 Martin 270, does
not militate against this case.

1. Because the debts enumerated in the mort-
gage are not old debts, which the creditor had
long been endeavouring to secure, but recent
transactions sufficiently so to render it presu-
mable to have been contemplated, as the crea-
tion of the debts, and the amount of which ad-
ded to the mass of the estate.

2. Because the indorser was entitled to de-
mand security, as soon as the want of solidity
in the drawer became evident.

Tn order to avoid an inquiry into the circum-
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security, many commercial nations have fixed
a certain period, before the failure, as the li-
mit beyond which no valid conveyance or secu-
rity can be made. Qur own legislature has not
been unmindful.

By the 17th section of the act of 1808, ch.
16, one of our insolvent laws, the debtor is ex-
cluded from the benefit of the act, ¢if it appears
that he has, in contemplation of taking such be-
nefit, at any time previous to his arrest, assign-
ed or made over, any part of his estate or ef-
fects—or mortgaged his property or confessed
judgment,—all such assignments (whether in
trust or otherwise) mortgages or confessions of
judgment, or giving an undue preference to any
or more creditors, or exclusion of other credi-
tors, are vaid to all intents and purposes.”
But, it is provided ¢ that if, the debtor af the
time of executing such assignment, mortgage,
confession of judgment, the debtor shall have
received @ bana fide considei'ation, such as-
signment, &c. shall be held and considered as
good and valid.” If it be said that this act
applies only to the case of an imprisoned debt-
or, I answer, that it never can be helieved that
the legislator way have intended to render the
validity of a morigags, depandent on the future
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conduct of the mortgagor, beyond the control of East’n. District.
the mortgagee—valid, if the debtor went to jail— ﬂw'
invalid, if he avoided imprisonment by a cession  Rouvsssx

of his goods or by his escape. That the atten- Drweries
tion of the legislator was not confined to thecase =
of imprisoned debtors, appears from the title < an
act for the relief of insolvent debtors, in actual
custody, for establishing prison bounds for the
public jail, and for other purposes.” It contains
general provisions not solely applicable to im-
prisoned debtors. \

Moreau for the defendants. The mortgage
of 23 slaves, given by the defendants’ insolvent,
bears date, March 12, 1811. lLis object is to
secure the payment of a quantity of indigo

amounting to - - - $1268 13
An endorsement on a note of
March 2, at 60 days, for - 234700

An endorsement of a note, said
in the mortgage of the same date
as the preceding ong, and which
really is, of the 26th of Febru-

ary, payable inJune for 2200 00
An obligation to furnish future en-
dorsements for 11,000 00

The plaintiff, by virtue of his mortgage,
claims payment of the following sums, amount-

ing to £10,833.
Vou. 1v. Geg
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. A note of February 23, 1814, at four
months, of - - - 8386 00
2. Another of the 23, payable in .
June, - - - - 2200 00
3. Another of March 2, at 60 days 2347 00
4. Another of the 10th payable in
January 1812, - - 1600 00
5. Another of the 15th at 60 days, 500 00
6. Another of April 20, payable

-

in August, - - - 1800 00 .
%¥. Another of same day, payable
in September. - - - 2000 00

Tt is contended, that his is not an hypothe-
cary claim. 1. That the mortgage does not
cover any of the above claims. 2. That his
mortgage is void.

I. The conventional mortgage must be express.
Civil Code 453, art. 6. It ought expressly to
mention the ‘debt or engagement for which it is
given : unless it be stipulated for all the debts
due to the creditor. The price of the indigo, and
the notes of the 23d of February and 2d of
March, alone are expressed : the total amount
of these is $5825 13. The notes of the 23d
of February and 10th of March, amounting to
81986, must be excluded.

In vain will it be said that the note of the 10th
of March ought to be covered by the mortgage,
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under the pretence that it was endorsed after Ej&z’;lc.hf)ilsgligt.
its date, and that of the mortgage. Blank en- W\J.
dorsements are prima fucie taken to be on the Rousse:
day on which the note bears date: and the pre- Doksyics
sumption is not rebutted by any evidence. Galez, e
the broker, swears he discounted the note he-
fore the mortgage was given.

The debts mentioned in the mortgage, a-
mounting to 85815 13, do not appear to have
been contracted, under a stipulation that the cre-
ditor should be secured by mortgage; and if the
debtor has secured him since, it was to the in-

“jury of his other creditors, as he was then in

Juiling circamstances.

A payment made by a debtor, whose bank-
ruptcy is not declared, is valid, if the debt was
payable; but a paymentby anticipation is liable
to repetition however received bond fide by the
creditor. 5 Partida, 15, 9. Ord. Bilb. ch. 17.
l 3.

The ordinance does not distinguish whether
the anticipated payment be in cash or otherwise,
or between paying a debt not yet payable, or
securing it, when no security was stipulated for
when it was contracted ; neither of the notes
mentioned in the mortgage, on the day of the in-
solvent’s failure, April 29, 1811.

"The claim for indigo, which we have neither
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East'n. Ditrict. the date nor time at which it became payable,
urch 1816. . . -
J‘f,ci,l\_, is an evident frand. Laignel swears Roussel
Rovssee told him it was paid, and the cash had been ob-

s,

Dureries’  tained for this purpose, by the discount of 2
T hote, at an exorbitant interest.

As to the endorsements posterior to the mort-

gage, the mortgage cannot avail, for it was given

atasuspicious period, and is therefore void. This

applies also to anterior endorsement.

II. From the beginning of March 1811, and
before that time, it appears Dukeylus was in
insolvent circumstances: this results from. the
testimony of Laignel, Leboucher, Petit, Blan-
chard and others. A mortgage granted on the
12th of that month, must be considered as of
no avail. Ord. Bilb. ch. 67,1. 23 & 28.

Dominguez, author of remarks on the Curia
Philipica, on no. 26, lib. 2. ch. 11. of Commer-
cio Terrestre, says ¢ Every act is suspicious
which is done a short time before the failure.”
After stat'ng several opinions as to what is con-
sidered a short time, he adds, but jure regio
¢‘the time fixed in order that every contract, trans-
action, &t. done in fraud of creditors may be
holden to be veoid, is six months:”> he cites

Recop. de Cast. lib. 5. ti8. 19, 1. 7. 4 Tllustracion
alo, Curia, 333, no. 23,
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By the 5th Partida, tit. 5, 1. 7, it is provided, Eastn. District.
that an alienation made by a debtor of all his W'
goods, in fraud of his creditors, may be avoided Rovsss
within the year. Here, indeed, the insolvent Doxryies’
has not bound all his estate, because personal =
estate is not susceptible of being mortgaged, but
he has thus bound every thing he could bind,
viz: twenty-three slaves, as appeats by his sche-
dule : a very swrong circumstance, from which
fraud may be inferred.

In the case Brown vs. Kenner & al. 3 Martin,

274, this court took the distinction between an
actual payment and a surety given for the debt.
The plaintiff there was allowed 52000, which
he had really paid, atthe giving of the mortgage,
but his claim for »4000 on account of what was
then due him, was rejected. Here, Roussel
paid nothing when he took the mortgage. It
was given him to secure former claims and en-
dorsements, and to secure further endorsements
which he did not bind himself to give.

‘When, onr the 15th of March and 20th of
April, he endorsed these notes, he gave his sig-
nature, at a period when Dukeylus was a bank-
rupt, and known as such by the suits brought
against himby Mad. Chabot and others, contrary
to the solicitations of his wife, who told him
Dukeylus was a broken man, and could not
stand any longer.
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MarTin, J. delivered the opinion of the court.

The defendants contend that the mortgage on

which this action is brought is veid. 1. Because,
contrary to a provision of' the Civil Code, 453,
art. 6. 2. Because, its object was to give the
plaintiff an undue preference over the rest of
the insolvent’s creditors.

1. The article of the civil code stated, de-
clares, ¢ that there is no conventional mort-
gage, except that which is expressly stipulated,
in the act or writing made by the parties: it is
never understood, and is not inferred from the
nature of the act.” ’

On this, the defendants’ cotnsel contends,

“that as the mortgage is to secure the plaintiff,

among other things, against future endorsements,
within a given time and no express sum is men-
tioned, the court must declare the mortgage null,
at least as to those future endorsements. On
this we are of opinion, that the objection can-
not prevail. 'This is emphatically a mortgage
expressly stipulated, and the amount of it, even
in this part, is sufficiently express: id certum
ut quod certum reddi potest,

1L The plaintiff’s counsel repels the objec-
tion made to the part of the mortgage, which
relates to the price of a parcel of indigo, and
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~

the indorsement of two notes, antefior to the Eastn. District.
: . March 1816.

date of the mortgage, on the ground that the " ~~_

transactions by which he became a creditor, in  Rovssee

this respect, took place so short a time before D:é}’f’
the mortgage, that the court must presume that
this kind. of security was contemplated when
the debt was created. '
1. The date of the sale of the indigo cannot
be ascertained from any part of the case hefore
us, and the idea, that it was effected with a
view to a mortgage, seems to be repelled by the
testimony of Laignel. This gentleman swears,’
that in February or March, 1811, the plaintiff
came to town and was compelled to stay five or
six days to receive part of what was due him
for some indigo sold to Dukeylus, a payment
which was effected by the discount of a note,
at a high interest, as the plaintiff informed the
defendant. 'We are without any evidence of
the date of the sale of the indigo, or of the time
at which it was payable. For any thing that
appears, the sale and time of payment were
both anterior to the date of the mortgage. The
plaintiff does not appear to have any better title
to a security, under the mortgage, for the en-
dorsement of the notes of the 26th of February
and 3d of March, anterior to the mortgage.
‘When a creditor requires a court to allow him
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does not suffice to shew circumstances, which
render it probable.

2. But it is further contended that, as to the
two indorsements aforesaid, the plaintiff was a
surety, and the debtor being in a state of bank-
ruptcy, the plaintiff might, even hefore payment,
demand an indemnification. Civil Code, 430,
art. 18.

" 'When a debtor has hecome a bankrupt, debts
due by him, although not yet payable, give to
the creditors of them the right of acting with
those whose debts arc payable. Bat, were the
creditor, whose debt becomes as it were pay-
able by the bankruptcy, to receive his payment,
itwould be an anticipated one—out of the course
of business and subject to repetition for the
benefit of the mass. Il it were otherwise, there
would be no use for the distinction in the books
between a payment in due course of business,
and one by anticipation: all the advantage in-
tended to be given to the surety, in the part of
the code cited, is to enable him to take as early
measures for his indemnification as if the debt
was already payable, and indeed as if he had

“paid it.

Whether a debtor, who is about to fail, may,
by an anticipated payment, or a conveyance of
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his property, defeat the intention of the law, rastn. District.
which is that all his creditors may be equally “w&
satisfied out of his estate, is a question, which  Rovsses
does not depend on the ordinance of Bilbao, —
although the parts of that ordinance, cited by T
the defendant’s counsel, furnish a good illustra-

tion of the principle by which we are to be

guided. The discharge of a debt not yet pay-

able, when the deblor has not wherewith to

pay demands, which, according to his under-

taking, claim the preference, is so glaring an

evidence of partiality, that a court would set it

aside, considering that partial justice is partial

injustice, even if the ordinance did not require it.

So would they an instrument made in deceitand
fraud.

It is believed that the ordinance of Bilbao
was never enforced by the Spanish government,
in Louisiana. 'We never heard of the appoint-
ment of a prior, consuls, or any of the officers
whom it requires, and without whom many of
its provisions cannot be cartied into effect. It
is a deposit of principles, consecrated by other
laws, relating to commercial affairs, which are
there brought together and illustrated, and, in
some instances, modified and extended. Ameri-
can jurists use it as a manual, and the court

Vor. 1v. Hh
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ciples, but often rejected others as totally i map
plicable to this country.

The 5th Partida, 15,7, kas been cited. It
does not appear to us pregnant with all the evil
consequences which the plaintiff’s counsel dis-
covers. We do not believe that the object of its
framers was to avoid every transaction which
takes place within the year preceding the fai-
lure. It is rather a statute of limitations, fixing
the year after the discovery of the fraud, in an
alienation, as the period within which suit should
be brought to set it aside. Neither is the ef-

" fect of this law confined to the case of a debtor

against whom there is a judgment : such a case
being mentioned, according to Lopez, exempli
gratia, ut evidentius dicatur constare de fraude.
It remains for us to inquire whether the two
notes of the 15th of March and 20th of April,
the aggregate amount of which is 84300, and
which were endorsed after the mortgage, repre-
sent a fair debt, for which the plaintif is en-
titled to privilege under the mortgage.
+ Our insolvent law 1808, 16, reprobates all
alienations.,of property, on contemplation of its
benefit, made within three months, unless the
debtor, at the time of the alienation, receives a
bona fide consideration therefore, and in the

<
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case of Brown vs. Kenner & al. 3 Martin, 270, Bast'n. Distrit,
. . March 1816.

this court set aside a conveyance as to part, \ .~

and supported it for the amount of a sum of mo-  Rovssex

8.

ney actunally received by the debtor at the time pogprrvs
of its execution. The present mortgage was
made within three months of the failure, and in
the contemplation of it, as well on the part of the
morigagee as in that of the mortgagor. Nothing
was received by the mortgagor at the time of
the execution of the deed. It would be absurd
to conclude that the instrament is valid, if the
cession of goods, which was intended, was made
before, and bad if after, arrest. The object of
the mortgagor, in the knowledge of the mort-
gagee, was the removal of a number of slaves,
the whole of the mortgagor’s property which
was susceptible of mortgage, out of the reach of
the mass of his creditors, clearly to defeat the
intention of the law. Unless, therefore, it ap-
pears that a bona fide consideration was re-
ceived at the time, we must declare the mort-
gage null. The plaintiff’s counsel contends that
it ought to suffice that a consideration was re-
ceived afterwards, But we consider that the
mortgage was void at the time that it was made,
and accor&ing to the words of the act—void ac-
cording to the principles of sound policy. From
its date, it covered a large portion of the insol-
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without being represented by any thing, net
even by the plaintif’s obligation to endorse. If
void at the time of its execution, no act of the
person, for whose benefit it was intended, can
make it good.

The district court acted correctly in setting
the mortgage aside, and it is ordered, adjudged
and decreed, that the judgment be affirmed
wi h costs.

Livingston on a motion for a rehearing,

The objection made on the hearing to the tes-
timony of Laignel, does nat appear to have been
taken into consideration by the court, because
they rely on his testimony, to shew that Roussel
knew Dukeylus was about to fail, and also as to
the sale of the indigo.

Now Laignel is not a competent witness, and
his interest appears on the face of the papers
before the court, for he is a creditor of Dukeylus
on his bilan, and there is no rule better establish-
ed, than that interest whenever discovered shail
disqualify. Take away this testimony, and a
most material circumstance required by the law
of 1808 to render the act invalid, is wanting, te
wit: that it was done in contemplation of taking
the benefit of the insolvent law. 1 pray the
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serious attention of the court to this feature, be- East’n. District. .
cause I firmly believe, the legislature intended w'
to invalidate no other acts, than such as were Rouvssen
done in the intention of making a cession, and Doxrrus
giving in that case a preference, but that all acts, BRI
though they might ultimately give a preference,
are not affected by the law.

Without the testimony of Laignel, there is not
the slightest circumstance to shew either that
Dukeylus intended to apply for relief under the
insolvent law, or that Roussel knew it; and in-
deed with that testimony I think there is no such
proof—every thing, on the contrary, indicates a
desire of going on; he not only secured Dukey-
lus for what he already owed, but he secured
further credits and advances. Kor what purpose?
Surely not to enable him to take the benefit of
the act, but to avoid it—I hope 1 may be ex-
cused in repeating that if the law of 1808 be
taken as it is (and I think properly) by the court
for the rule, then actual insoivency is not the
test by which the validity of the act is to be
tried, but the intent, the contemplation of making
a cession,

To return to Laignel’s testimony, his evidence,
if not inadmissible, is most certainly incredible.
As he states, it would appear that Roussel
knowing Dukeylus’ affairs to be desperate, not
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which he might have motives, but without any
obligation so to do, undertook to endorse notes

Dukesos’ to the amount of % 11000, and more than a month

SYNDICS.

afterwards actually endorsed notes, to the a-
mount of more than 84000, a fact utterly incon-
sistent with that knowledge, which he must have
derived from the information of Laignel, had it
really been given—for what possible advantage
was Roussel to derive from the transaction as to
the subseqnent notes, even supposing his mort-
gage given?

Laignel’s testimony then, thus incompetent,
or at least unsatifactory, and biassed by his in- -
terest, is the only circumstance to avoid the se-
curity as to the indigo, which, as it is not proved
to have existed as a debt before, will not, I ima-
gine, be presumed to be such an one, as it was
not lawful to secure.

The court has totally overlooked the note for
51600 to Galez, dated 10th of March, two
days only prior to the mortgage, which from
that circumstance must certainly come within the
provision of the law of 41808, a bona fide consi-
deration then paid. ,

The court avoid the security as to the notes
endorsed after the mortgage, by referring to the
law of 1808, which they adopt as the true rule
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of decision on this point. Now by this law Eastn. District.
: . , March 1816.
two things are necessary to invalidate the secu- \ g
Fity. ’
1. That it should be. made in contemplation Dm;::}m’
of the cession, which I think ¥ have' shewa " =
was not the case here, but rather that it was
made with intent to enable Dukeylus to avoid
it ; and I ldy great stress on this argument; be-
cause I think the statute of 1808 has given the
rule and the only rule - it has directed the courts
as to what act shall be deemed void and what
shall not. Tt has given a rule where, as I have.
shewn in my argument, there was none fixed
by legislative will : (for the court agrees with
me in thinking that the Curia Philipica has nét
the force of a law here) if the act of 1808 then,
is our rule, we cannot go beyond, nor say that
an act is veid because the party was in ¢ insol-
vent circumstances”, when the statute directs
only that it shall be void, if made within three
months of the bankruptcy, and ¢ in contempla-
‘téon of taking the benefit of a cession of goods.
2. The statate provides, that even if made -
within three months, and in contemplation of
taking the benefit of the act, the security shall be
considered and held as good and valid in the
law, any thing contained in the statute mnot-
withstanding, if the debtor at the time of execu-

RousseL
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Eastn. District. ting the same shall have recewed ¢ bond fide

March 1816.

Ro ussz!.

DUKHLUS’
SYNDICS.

consideration.”

There is our rule: we have nothmm to do
but to understand’ and apply it. It is simple
gnd uneqyivocal—a bond fide . consideration
must have been received at the time of. execu-
ting the security.

What is a bona fide consulel'&tmn'P Was lt
reeelved in this case? Here are. the two ques-
tions on which this hranch of the argument
turns. S

-1. 'The bona _ﬁde consideration here required,
is nothing more than a ¢ goed,” a ¢ vajuable,’
a ¢legal’ consideration. The statute certainly

- does not mean. to exclude a consideration from

this definition, merely becanse it was given in
contemplation’ of hankruptey ; for it says that,
even in that case, if it be bona fide, the deed
shall be good. Now, if no consideration giv-
-en in contemplation of bankrupicy were bona
Jide, theu this provision. would be an absurdity
and defeat itself. The term, therefore, in the
sense. used here, means that the consideration
shall be valuable, legal, and that it shall be
given without deceit: « Bone fidei nihil magis
congruit quam preestari id quod. inter contra-
hentes actum est.”’ ‘

H the consideration then had been a forged
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bond, or a note that Roussel knew to be bad, or East'n. District.

if any other fraud had intervened to the preju-
dice of Dukeylus, it would not have been a bona
Jfide consideration, and therefore would not have
come under the proviso that it takes it out of the

JMurch 1816.
™V
Roussesn
ws.
Dr- - ying’
SYNDICS,

law—supposing this to be the proper definition of

the words, let us now enquire whether such con-
sideration was received at the time of executing
the mortgager.

1. As to the price of the indigo; therc is no
doubt that this was a valuable and legal consi-
deration.

2. The prior responsability incurred by en-
dorsing the notes already in existence, was un-
doubtedly a legal and valuable consideration,
and it had been received at the time of making
the mortgage : for, I pray the court to consider
the particular phraseology of this law.

It does not make it necessary, that, at the
time of making the security, the debtor receive
a bona fide consideration (as is quoted by the
court) but that at the period he shall have re-
ceived it: evidently intending to include all con-
siderations, existing at the time, Whetherpr_ior
or contemporaneous.

3. The endorsement of the subsequent notes,
howevex, puts, T think the whole tr ansactmn out

of any risk, under this proviso, not. only for the
Vor. 1v. Ii

oI
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Fast'n. District. amount of those endorsements, but for the whole

March 1816.
oV
RousseL
vs.
Dukeyrrs’
SYNDICS.

sum secured.

Admit for a moment that the two first consi-
derations, the price of the indigo and the endorse-
ment of the prior notes did not form a good con-
sideration, then received, and I then ask whether
the engagement to endorse these notes and the
actual endorsement of them to a large amount,
do not form such a consideration? A person
owes me 83000, for which I have no security,
and he offers, if I will endorse B3000 more, to
give me security for the whole. This surely is a
good, a valuable and legal consideration, and
as I have shewn, this is all that the proviso of
the law of 1808 requires. For I repeat that it
never can be said that it is not bona fide, merely
hecause done in contemplation of bankruptcy,
when the proviso supposes that every case, and
makes this an exception to it. T know that this
reasoning is contrary to the decision in the case
of Brown vs. Kenner & al. but in that case
the court decided not to take the statute of 1808
as their guide, and they have acknowledged it
in this. :

If, however, the endorsement of the subse-
quent nptes does not form a sufficient conside-
ra\tion for the security of the whole sum, it
must, I most confidently hope, on consideration,
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be decreed such for the amount of those notes : ast'n. District.
) sy ) March 1816.

the court seem to consider the words of the g

law of 1808 strictly, and declare that the con- Rousss

8.

sideration having been paid, after the date of Duxerive
the mortgage, it cannot come within the proviso. e
‘Will the court excuse me if I remark that in .
the former part of the decision, this strictness is
departed from, and the words ¢ shall have Te-
ceived” are construed to mean receives, and

that therefore 1 hope the same indulgence, if it

should be required, will be afforded to this

clause. For, surely, the court cannot determine

that the legislature meant to make the security

-good, if the plaintiff had endorsed the notes at

the time of executing the deed, but bad, because

he endorsed them afterwards, in pursuance to a
promise in the deed, that he should be secured

if he should so endorse them. What diffe-

rence, I respectfully ask, would it make to the
conditions, except one greatly to their advantage,

if Roussel, at the time of receiving the mort-

gage, had endorsed notes to the whole sum li-

mited of 11,000 dollars. Was the stipulation

in the mortgage that he should be secured for

all the notes he might endorse, to the amount of
811,000, a legal one or not? No doubt can be
entertained, after reading the authorities cited

in the argument, that such a mortgage was legal
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Bastn. District. (independent of the law of 1808) and surely

Murch 15106,
(P o'

RousseL

8.
Dukeyros’
SYNDICS.

nothing in that act makes it bad.

The court seem to consider, on this head, that
Roussel was under no covenant to endorse : I
think, a more close inspection of the mortgage
will induce them to alter this opinion.: The
words are ¢ Enfin pour sureté des autres en-
dossements ou cautionements que le Sieur JMat-
tias Roussel pourra donner ou fournir pour le
Sieur Dukeylus, jusqu’d concurrence d’une
somme de onze mille piastres.’”” Now if, after
receiving this security, Roussel had refused to
endorse for Dukeylus, it would, most unques-
tionably, have been deemed such a breach of
faith, as vould have entitled Dukeylus to a suit.
This is evident from the limitation of the sum to
811,000. Why was this introdnced ?. Clearly
for the purposc of shewing the sum for which
Dukeylus might call for Roussel’s endorse-
ments. The words pourre endosse;’, &c. were
not introduced to give Roussel the option of en-
dorsing or not, but to shew that Dukeylus was
bound for no more than he should actually en-
dorse within the limited time. The consideration,
therefore, was the promise to endorse : it was a
legal, a valuable consideration : 5 it was given at
the time ef executmg the security, and it was bo-
na& fide, for it has since been faithfully performed..
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Moreau for the defendants. The plaintiff’s gast'n. District,
counsel complains that attention was paid to JW'
the testimony of Laignel, who it is contended Rousssx

~ Was an incompetent witness. Doxerus’

1t is true that, in the court below, this witness s
was objected to, on the ground of his appearing,
by the insolvent’s bilan, one of his creditors.

If the objection was to be insisted upon in this
court, a bill of exceptions ought to have been
taken to the opinion of the inferior court. An
important fact would then have been spread
‘upon the record, viz. that the witness, though
once an interested one, was now completely dis-
interested, having transferred all his rights for a
‘valuable consideration and without a warranty.
The plaintiff’s counsel yielded to the opinion
“of the inferior court, and the witness’s deposi-
tion, taken in writing, is made a part of the state-
ment of facts. It is therefore too late to object

to his testimony in this court.

II. Withoutthe testimony of this witness, the
.plaintiff’s counsel contends there is no evidence,
nothing from which this court may presume that
Dukeylus intended to give an undue preference.
‘Without this testimony, we contend this court
‘would have presumed it. 'When a man, in fail-
ing circumstances, voluntarily transfers a part,
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East'n. District. and. a fortior: the whole, of his property to one,

JMarch 1816.
(W Ve )
Rousser
s,
DukeyLus
SYNDICS-

in exclusion of the rest of his creditors, the law
‘concludes that his intention was fraudulent—the
legal presumption, resulting from this single cir-
cumstance, suffices to establish the fraud. Bank-
rupts are always snpposed to commit frand. In
this respect, presumptions and conjectures are
looked upon as proofs. Cur. Phil. 408, n. 16.

‘Whether, in’any particular case, a bill shall
be considered as fraudulent, is a question on
which (as it must always depend upon the cir-
cumstances of each case, separate- or combined,
from which the intent of the party is to be in-
ferred) it is difficult to lay down any precise
general rule.” But besides the circumstances,
which afford evidence of fraud generally in con-
veyances : such as the deed being the volun-
tary act of the party, the transaction being se-
cret, the grantor continuing in possession, &c.
those from which fraud, in relation to the object
of the bankrupt laws, has most commonly been
inferred, are principally the extent of the con-
veyance, its being made in confemplation of
bankruptcy. Cullew’s B. L. 43. 44.

These last expressions tally with those of our
act of 1808, in contemplation of taking the bene-

fit of this act, and relate, not only to the insol-

vent estate of the debtor at the time of the trans-
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action, but also to the causes which may have East'n. District.
led to it. ; Mareh 1816.
(> a'e W

Therefore, though a trader be msolvent atthe  Rovssu
time of the conveyance, if the transaction conld porpyrvs
not be considered as a mere voluntary act, as 7
when done to avoid compulsory process, the
transaction will not be holden fraudulent; but
otherwise if he appears to have acted upon no
other motive than his own will and the desire of
granting an undue preference. But on the other
hand, if tie party be insolvent, or become so
soor after the conveyance, although it may de-
feat that equality among the creditors, to secure
which is so great an object of the bankrupt laws,
or though (in the language commonly used on
the occasion) it may operate as a preference to a
particular creditor ; yet, if the conveyance be not
the voluntary act of the party (as when it is given
to deliver him from legal process, from the threats
or apprehension of it, or even from the pressure
or importunity of a creditor, without the threat
or actual apprehension of an arrest) it cannot be
said to be done with the intent to defraud credi-
tors : the preference, as it is called, being only
consequential, will not be held fraudulent or an
act of bankruptcy. Id. 51, 52.

This is the reason on which the law does not
only consider as good, but even authorises the
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East'n. District, payment by an insolvent of a debt actually due,

March 1816.

RoussiL
v8.
DugerLUs’
SYNDICS.

on the very day of the failure. Partida 5, 15, 8.
There certainly results a preference from this
payment, but the law does not consider it as un-
due, because the payment may have been made
from other motives, than the mere wiil of the
debtor, and without any fraud on his part.

The mortgage of the plaint:ff was executed on
the 42th of March, 1811. The witnessesall agree
that from the beginning of the year Dukeylus’s
credit was ruined—his notes were discounted
at an exorbitant interest—his goods were sent to
auction and sold below the cost: he was at a
loss to take up even small notes, and threatened
his endorsers to suffer them to be protested, and
in the month of February, the general opinion
of his friends was that he could not stand it any
longer, and his failure was unavoidable.

The mortgage was the voluntary act of the in-
solvent : his notes, endorsed by the plaintiff, were
not yet payable; he could not be acted upon by
the pressure of his debts, nor the threat or dread
of any compulsory measurcs on the part of any
of his creditors. -

The preference given was undue on account
of the extent of the property conveyed. Twen-
ty-three slaves were mentioned, their value
about 8 15000, the whole of the insolvent’s pro-
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péity, susceptible of being mortgaged and the Bastn. District.

-other propetty ceded, is of a valoe relatively "o o

’ lnsugmﬁcant ‘ Rovsszz,
‘ vs.

" Dukeyrvs’

IIL E is true the act of 1808, regards as  srvoics.

- valid the assignment of property, made by an ‘
insolvent; when made bone fide: but it s ex-
pressly required that the consideration be ac-

tnally paid, at the time of the execution of the
assignment-—that the' consideration be bone

Jide. \

- Now can it be said that the consideration,

given by the plaintiff, was actually received by
Dukeéylus, at the time of the contract? Could .

the creditors of the latter, by any possibility, be"
benefited, even accidenially, by that part of the
mortgage which relates to endorsements pre-
‘viously given by the plaintiff, without any sti-
pulation that he should be in any manner se-

cured? ‘

It is true that in all cases, which turn upon
the fraudulent intent of the debtor, the following
circumstances (tho’ withrrespect to some of them
it is impossible to draw any precise line) must
always be considered as favourable, and accord-
ing as the particular case turns upon one or se-
veral of them, taken together, will have more or
less weight, in the general’ consideration—as,

Vou. 1v. Kk
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 East'n. District. namely, when the party continues in good credzt

March 1816,
Y N/
Rovssnn

DUKLYLU:
SYNDICS.

and a bankruptcy dees not take place till some
time after the conveyance-——where the transaction
is beneficial to the generality of the medltors--
where possession is given immediately. Cullen’s
B. L. 53, 5. _
Dukéylus failed on the 29th of April 1811,
about seven weeks after the date of the mort-
gage, and it is clear that his creditors, far from

‘receiving any advantage, were materially ‘in-

jured, by the mortgage, as far as it relates to
prior endorsements. Let us examine, whether
the case is more favourable, in regard to the

«xpart of the mortgage, intended to secure the
‘plaintiff.in regard to future endorsements.

Can a vague and loose promise to endorse in

‘future to the amount of $11,000—a promise not

express, but which is contended clearly to re-

~sult from the plaintifi’s acceptance of the mort-

gage, in the words of the law, be a bona fide con-
sideration, actually received at the time of the
contract? What benefit could the creditors pos-
sibly, or did they actually, derive from this pre-
tended promise? °

Let it be admitted that the plaintiff did fur-
nish endorsements for $4300—the last note, thus
endorsed for $3800£ was given three days before
the failure. Is it clear that the amount of it,
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increased the estate out of which the creditors are astn. District.
to be paid, or is not the presumption strong that w&
this endorsement was for the renewal of a note, Roussix
endorsed by the plaintiff? Ifthis be not the case, Duxsruvs®
where is the property represented by this note? * Bmmie
If property be purchased from a man in fail-
'ing circumstances, not within the knowledge of
the buyer, the latter, on proof of an actual pay-
ment, ought to be protected: especially if the
.proceeds of the sale are found in the mass of
the debtor’s estate, and the creditors are there-
by benefited. On this ground, was the decision
of the court in the case of Kenner & al. vs.
Brown, 3 Martin 270. But in the present case
the plaintiff has nothing similar to allege. As .
to the endorsement, prior te the mortgage, no
consideration wasreceived : the creditors derived
‘no benefit. As to the subsequent endorsements,
they could only tend to increase the mass of the
debts, by affording to the insolvent the facility
of raising money, by discounting notes to great
disadvantage. 'The plaintiff does not appear to
have been under any obligation, express or im-
plied, to endorse. There are no words in the -
conveyance from which this qbligation may be
.inferred. It speaks only of notes which he,
.the plaintiff, may endorse, gu’il pourra endos-

ser.
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Finally, he complains that the court pass over,
in silence, the note of #1600. It was quite
" useless to mention it, sincé the judgment de.
clares the whole mortgage to bg null and veid,
But we arg to observe, that’ “this note could
neither be considered, as endorsed at the date
of the mortgage, which that instrument was in-
tended to cover, becanse these notes are therein
detajled, nor as one endorsed gfter the mortgage,
because it has an anterior date. It has heen ‘
alleged that, tho’ dated before the mortgage, it
was endorsed after it. But this a.llegg,tig]m 15
not supported hy any part of the festimony, and
is, on the contrary, discredited by that of Galeg,
who deposes that he procured the discount of it
before the date of the xigmrtggge, and he ex-.

- -pressed his surprise to. the plaintiff, when he
" discovered that it was not mentioned in the

‘mortgage.

REHEARING REFUSED.
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CO0X vs. ZERINGUE.
ArpeaL from the court of the first district.

DERBIGNY, J. delivered the opinion of thé
court. The defendant and appellant is sued
as surety of one Charles Massicot, who, while

East’n, District,
April 1816,

(O ¥ W

Cox
vs.
ZERINGUE.

enjoying the privilege of the bounds of the

prison in New-Orleans, where he was confined

under a ca’ sa’, issued by the court of the first

 district, at the suit of the plaintiff and appellee,
is said to have broke the bounds.

¥t appears that Massicot, while thus confined,
applied to the court of the parish and city of
New-Orleans, for relief under the act of the le-
gislature of 1808 ch. 16, that the then and pre-
sent plaintiffs had notice of the application, and
Massicot obtained his final release.

" 4m281
50 624

|
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East'n. District. 'Lhe plaintiff and appellee contends, 1. That

JApril 1816.
N

Cox
vs.
ZERINGUE.

the parish court had not jurisdiction in the case.

2. That if it had, its proceedings were irregular

and void and could not affect the rights of the

plaintiff, under a judgment of the district court.
: N .

I. When the law cited was enacted, the judi-
ciary of the territory of Orleans was composed
of a superior court, having origi\nuwlﬂ and appel-
late jurisdiction, and parish courts, having an
original jurisdiction in all civil cases, subject
to an appeal to the superior court. 'To that su-
perior court, or to the court under the process
of whom he was confined, the debtor could, at
his option, apply. These courts no longer ex-.
ist : but the original jurisdiction of the superior
court is now vested in the present district courts,
and also in the court of the parish and city of

New-Orleans, as to civil cases, originating in

that parish. The transfer of these powers is
to be found in the acts organising and creating.
Ini the act of 1813, ch. 12, § 16, it is provided
that ¢ the proceedings of district courts, in ci-
vil as well as in criminal cases, shall be go-
verned by the acts of the territorial legislature,
regulating the practice of the late superior court
of the territory of New-Orleans, and that they
shall have the same powers, when not incon-
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sistent with this act, which were granted to the gastn.District.
said superior court by the said acts.” The ci- w
~vil duties heretofore exercised by the superior  Cox
court of the territory, under the insolvent law, Zamiwevr, |
are certainly a-partof the powers hereby trans- |
mitted to the district courts. Let us see now

whether the court of, the parish and city of New-

Orleans partakes of those powers. In the act

defining its jurisdiction, sect. 1. it'is said that

it « shall consist of one judge, learned in the

law, ‘who shall have and exercise within the

said parish a jurisdiction concurrent with the

court of the first district, in all cases originating

in the said parish, and in the second section

that -¢ the mode of proceeding before the said

court shall in all respects be similar to that pre-

sented for the district court: and an appeal from

its decision shall be carried directly to the su-

preme court.” Now, as it cannot be pretended

that an application, by an insolvent, for relief, is

not a civil case, we must acknowledge that the

court of the parish and city of New-Orleans,
possesses the powers heretofore granted in these

matters to the superior court of the territory,

and was therefore competent to take cognizance

of Massicot’s application.

L, 1L But, it is said that the proceédings, in the
present case, are irregular and therefore null and
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East’n. District. void. Whether regular or not, we are bourid

April 1816. ,
A/

Cox
s,
ZERINGUE.

to consider them as a res judicatw, between

‘Massicot and the appeflee. The lafter had

regular notice and was made -a party to the
preceedings. He could have opposed the de- -

‘mand of his debtor, and if dissatisfed with the

decision of the parish judge, might have appealed
to this courtfor redress. ' It'is now too late for

him to complain. Neither can he, at this timie,

shelter himself under the judgment of the dis-
triet court: for it is a 'well known rule of our
Faws, that when am insolvent has madé applica-
tion to a court of justice for relief, all proce¢d-
lhgs against him, not only in that’ tribunal, buf
in all ‘others, are suspended‘ and that all his ere-
ditors are obliged to bring their claims in the
court before which the case of bankruptcy is
pending, there to have them liquidated “and
elassed, and to receive their share of the pro-
perty abandoned. However exclusive the au-
thority of a judge ever the causes submitted to
his jurisdiction, the moment that a debtor sued
Before himy applies for relief, against his credit-
ors generally, -to any other competent tribun:.l;
that authority ceases; the proceedings, whet: ep
on mesne process or under execution, are sus-
pended, and the creditor must take his remedy
i that: cetrt, in which all the affairs of' thie bank-
rupt are to be liquidated.
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Massicot having been released after a judg- wast’s. District.

\ . April 1816.
ment rendered, insuch a case, by a competent \P’mw

court, it follows that he cannot be considered Promav
as hdving broken the prison bounds, and that  Devemsar.
the appellant has not incurred the responsibility,
which has been made the ground of the present
suit. “

It is ordered, adjudged and decreed that the
Judgmenit of the district court be annulled, a-
voided and reversed, and that judgment be en-

tered for the appellant with costs.

Porter and Dupeyster for the plaintiff. Pail-
le¥te for the defendant. ‘

e

PIGEAU vs. DUVERNAY.

AppeAL from the court of the parish and city g noctaims

of New-Orl . the estate of a
New-Orleans natural child
. .. must prove his

MarTiN J. delivered the opinion of the eourt. acknowledg-
ment, by the

The plaintiff sues for the estate of his natural baptismal re.
gistry, ora de-

daughter, a free woman of color, who died intes- clarition, be-

. . ore & notary

tate, without a mother or issue. and two Wit
nesses,

The defendant claims the estate in his own
right, and that of other persons of color, as the
natural brothers angd sisters of the deceased.

He denies the paternity of the plaintiff, and
Vor. 1v. L1

s
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Eastn, District.contends that a natural father can only mhent

JApril 1816.
L =1

Prerav
s,

DUVERNAY.

the property of his acknowledged children, Civ.

~ Code 156, art. 48; thatillegitimate children can
“only pass into the class of acknowledged chil-
- dren by the. acknowledgment of the parent, in

the registry of the birth or baptism, or by a
declaration before a notary public, in presence
of two witnesses, id. 48, art. 25, neither of which
formalities were fulfilled by the plaintiff.

The statement of facts refers us to the registry
of baptism of the deceased, in which the plain-'
tiff is ‘mentioned as her natural father, andto a
record of the court of probates, which shews that
the plaintiff was, on the application of the de-
ceased, appointed her curator ad bona, as her
natural father.

From these facts the patemlty of the plaintiff
is sufficiently proven. But the estate in dispute
must be disposed of according to the provisions
of the civil code, by which ¢the estate of a na-
tural child, dead . without posterity, belongs to

. the father who has acknowledged him.”” 156, art.

48. Hence proof of paternity does not suffice;
the acknowledgment must have been proved.
The acknowledgment is required to be formal.
The manner of making it is pointed out by law.
"This formal or legal ackiwowledgment differs
from the incontrovertible evidence of natural pa-
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ternity, resulting from the res judicata. 'The East’n.District.
. . . April 1816.
latter gives right to alimony: the former to that _~~_

and in some cases to the inheritance of the pa- Prozsv
rent: in others to legitimation. The latter may Duvesxar.
be obtained, as to the mother, by the illegi-

timate children of every description, Civil

Code 50, art 34, even by those born from an in-

cestuous or adulterous connection, who ‘are in-
~ capable of legal acknowledgment. id. 48. art. 26.

As the evidence, on which courts of justice
are authorised to pronounce the natural paren-
tage, id. 50, art. 31, is weaker than that which
results from a formal acknowledgmenf, and is
not always morally conclusive, the legal con-
sequences of adjudged and acknowledged pa-
rentage are thus different.

From the baptismai registry the ‘plaintiff can
derive no proof; it could not make any against
him. He did not subscribe it. It does not ap-
pear to have been done with his consent or know-
ledge. It is as to him res inter alios acta. It
cannot vest or destroy any right in him.

'The evidence resulting from the letters of cu-
ratorship, granted to him, by the court of pro-
bates at the child’s instance, and accepted by
him, establishes the parentage and upon it, he
might perhaps have been compelled to furnish
her alimony, in the same manner as if the pa-
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East'n. District. rentage was established by the decree of a court,

April 1816,
| o'
Preeavu
Ts.
Duvenxvay.

in a suit to which he was a party. But this
evidence would not have entitled the child to
legitimation in case her parents could have,
and had been, married after her birth, without
a formal acknowledgment, either before, or by
the contract of marriage itself. Civil Code 48,
art. 24.

As the case does not offer any fact (from
which an acknowledgment could have been in-
ferred) prior to the passage of the civil code,
we have not examined whether the law was dif-
ferent before ; neither have we inquired whe-
ther the plaintiff being a white man, and the
mother of the deceased a woman of colour, their
issue could be the object of a legal acknow-
ledgment. This became useless, since we are
of opinion that there has been no such acknow-
ledgment.

The parish court erred, in decreeing the es-
tate to the plaintiff, and it is ordered, adjudged
and decreed, that its judgment be annulled, avoi-

" ded and reversed: and it is ordered, adjudged

and decreed, that there be judgment for the de-
fendant, with costs of suit in both courts.

Young for the plaintiff. Seghers for the des
fendant.
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East’n. District.
April 1816.

CLARK’s EX’s vs. MORGAN’, ante 79. s/

Crark’s Ex's.
ArpgAL from the court of the parish and city "

i ORGAN.
of New-Orleans. In sales of

real property

MarTin, J. delivered the opinion of the court. by thesherifi,
ona credit, a

The plaiptiffs state that they delivered to the deedof mort.
defendant, sheriff of the parish of New-Orleans, f?it?xen:%r}?é-
two writs of seizure and sale, on which he cosary.
seized and sold a plantation, at one year’s cre-
dit, and they requested him to deliver them
the mortgage and security, which he was bound
to take, on such a sale, according to the act
of the legislature of the 25th of March, 1808, that
he tendered to them a paper purporting to be a
bond, but which they allege by no means ans-

wers the letter or intent of the act.

The defendant answers that he did duly and
legally execute the two writs, put into his hands
by the plaintiffs, that no exception was made
by them to the manner in which the bond, mort-
gage and security were taken; but on the con-
trary, they sanctioned the mode, by exceptions
to the solvency of the sureties—that the mort-
gage and security are taken according to law
and the usage and practice, which has hitherto
prevailed, and been universally acquiesced in.
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ast'n. District. that the sureties were, and are still, solvent,
"%’ that the deed of sale and mortgage were duly
Coa’s Ex's. Tecorded, and the plaintiffs may, at all times,

vs.
MORGAN.

obtain certified copies thereof, and the defen-
dant has ever been ready to deliver the bond,
&ec.

~ There was a verdict and judgment‘?below for
the defendant, and the plaintiffs appealed.

1t is admitted that the plaintiffs have, since
the present suit was instituted, received the
whole money due to them, and ‘the contest is
only about the costs. o

There was no deed of mortgage, executed by
the vendees, but the sheriff gave them a bill of
sale, reciting the writs of seizure and sale, the
seizure and sale under them, and that the ven- -
dees became the purchasers of the property seiz-
ed, at the third and last auction, at one year’s
credit, according to law : there was a reserva-
tion of the mortgage in case of non-payment.
The deed was signed by the sheriff only, and
not by the vendees. They gave their bond,
the preamble of which recites the particulars
of the sale, and refers to the act of the legisla-

ture, and expressly mentions the reservation of
the mortgage.
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Evidence was given that this mode of convey- Ea?/tl’[?,:iz)li%t{zct.
ing land, sold at a sheriff’s sale, universally pre- \_n~_
vails. Crark’s Ex’s.

The plaintiffs contend, that the vendees ought Moncax

‘to have been required by the sheriff to execnte
a deed of mortgage before a notary.

This court is of opinion that the verdict of
the jury and the judgment thereon are correct.
In sales, under an order of court, the sheriff is

- to convey, without the interference of a notary,
and if the law imposes any condition to be ful-
filled by the vendee, it is meet they should be ...
expressed in the deed of conveyance, and as
the estate transferred passes, without the sig-
- nature of the vendee, by his acceptance of the
deed, it must pass cum onere, when the law
does not authorise an absolute conveyance. The
acceptance, however, in this case, is fully evi-
denced by the bond, executed by the vendees,
which recites the sheriff’s sale and makes an
express reservation of the mortgage.

1t is therefore ordered, adjudged and decreed,
that the judgment of the parish court be affirm-
ed with costs.

Seghers, for the plaintiffs; Hennen. for the
defendant.
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East’n. District.
April 1816.

(O v W LE BLANC & AL. vs. CROIZET.
LE Braxe & ar.
Cromse. ArpeAL from the fourth district.
ndertheSPd " The plaintiffs, as heirs of Margaret Cheval, -

mish  govern-

ment,whenthe p . . .
appeal did not Prought the present suit for the recovery of a

suspendthe ex- 3 ] i
o Portion of her estate, alleged to be in the pos-

was nonecessi- gegsion of the defendant, the universal ‘legatee
ty to procure - .
the desertion of her husbhand.

of the appealto i
be g:zoutf}tf:d Intheyear 1750, Duval and Margaret Cheval
judgment ap- intermarried, and by their marriage contract,
pealed from the . o 4 e
authority ofthe made mutual donations, stlpp_latlng that the sur-
hing judged: yivor should inherit all the estate of the other.
This donation was recorded in 1768.
‘Margaret Cheval died in 1779, without is-
sue: an inventory of her property was made
by the commandant of Point Coupee, the pa-
rish of their domicil, and delivered to Duval,
to be enjoyed by him as an usufruct during his
life, under a belief that the marriage contract
did not preclude her heirs. -
Duval remained in possession till his death
in 1783, without issue, leaving the defendant
his universal legatee. An inventory of his pro-
perty -was made, and in conformity with the
decision of the former commandant, who had

declared Duval a mere usufructuary of his wife’s
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~

estate, the then commandant, with the acquies- Bast'n, District,
cence of Croizet, divided the estate, which had w
been possessed by Duval, into two parts, one of Lz Busvefar,
which was delivered to the defendant, and the Crovzs.
other was distributed among the heu‘s of Mar- |
garet Cheval
( Thnteen years after Croizet being, as he sup-
posed better 1nformed and believing that Du-
val under the ‘marriage contract was entitled,
as survwor, to the estate of his wife, in the ful-
lest extent, brought his suit in the court of the
Auditor in New- Orleans, for the recovery of
the property, which had, under a misapprehen-
slon of his rlghts, been dehveled to the heu's of
Margaret Cheval. &
In the year 1802, the Auditor gave his dicta-
men in'favor. of Crmzet, which, by the appro-
bation of Gevernor:Salcedo, became a definitive
sentence. An appeal was prayed and allowed
to the island of Cuba, but without a suspensive
effect. Consequently Croizet was put into pos-
session. ‘
"The change of government prevented the pro-
secution of the appeal, in the island of Cuba,
and the present plaintiffs brought the present-.
suit as an orlgmal one. 3
There was judgment for the defendant, and
Vor. 1v. Mm nooe
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East’n. District. the plaintiffs appealed. During the- appeal he

JAprit 1816.
L e = 5
LeBravc & AL

vs.

CRoOI1ZET.

died, and his heirs were made parties.

Livingston for the plaintiffs. 'The.donation,
in the contract of marriagc is null pecause it
was not recorded in the time and place prescrib-
ed by the laws of France.  Ord. de .M;mlins,
Declaration of May, 1645. 1t was not recorded
till eighteen years had expired, while it ought
to have been so within four months after its date.

Duval, whatever may haye been his right,

~ has renounced it, by his acceptance of his. wife’s

estate as an usufructuary: and this renuncia-

lion was afterwards confirmed by Croizet, who
distributed to the heirs of Mrs Duval thelr share
of her estate.

'Moreau- for the d'cfendiints‘.“ "Fhe plaintiffs
and appellants cannot be heard :in their demand,
1. because. it tends to destroy the authority of
the thing judged: 2. because it is unjust and

. ungrounded.

I. Its object is the recovery of mopies paid
under a final judgment, rendered against them,
by a Spanjsh tribunal in 1802. This is inad-
%sﬂ)le, because the judgment has acquired

G the authority of the thing judged.
- It is true, Louis Le Blanc, one of the present
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plaintiffs and appellants, appealed within the Estn. District..
legal time, but he never prosecuted his appeal, 7 1816
nor did he produce the certificate which the law Lz Brave& s
-required : the appeal was consequently deserted, crorzer.
and the judgment remains as fully in force as
if no appeal had ever been prayed.
According to the Spanish law, the appeal
which is not prosecuted by the citation of the ap-
pellee before the judge ad guem within the delay
fixed by the judge, or, when he does not fix
any, within the legal one, is considered as null.
The judgment remains in full force and is after-
ward unappealable from. Partida 3 23, 23.
Recop. de Cast. 4, 18, 2.
The only variance between the Partida and
the Recopilation is, that the latter fixes the delay

at forty days, while the former. allowed two

months. '

Shall it be said that the appeal ought never-
theless to have its devolutive effect? No. The
Spanish judge allowed this effect, on condition,
as he expressed it, that the appellant should
prosecute his appeal within forty days, warning
the appellant, that if he did not produce a cer-
tificate of the citation of the appellee, within
six months, the appeal should be considered as
deserted. '
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East’n. District.

April 1816.
L/

LE BLAM: & av.

Cuoxzm

CASES IN THE SUPREME COURT

IL. The appellants no 10nger”conténd, as be-
for the Spanish tribunal, that the reciprocal do-
nation, in the contract of marriage of Duval and
his wife, ought to be reduced to the usufruct:
confounding thus donations made at the time
of the marriage, with the reciprocal donations,
made during its duration—but they contend,
first, that it is null, because it was not recorded
in the time and place prescribed by the laws of
France, under which the marriage took place :
secondly, that if it be not null, Duval and his
heirs have lost the right of availing themselves
of it, by his acceptance of the succession of
his wife, to be enjoyed in usufruct only, and
hy the assent of Croizet to the tradition of the
property of Madame Duval to his heirs, and
finally, by his long silence.

1. As to the objection that the donation was
not recorded, we are to resort to the royal or-
dinances and not the custom of Paris, because,
according to the opinion of celebrated French ju-
rists, ordinances and declarations of the monarch
are paramount to customs. 1 Neron § Geroud,
Receeuil des edits. &e. 1.

1t is true that the 58th article of the ordi-
Hance of Moulins required a record of donations
inter vivos within four months from the date,
in the district in which the property was situat-
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ed and of the domlcﬂ of the parties, and” pro- Ej;t’n ngtlréc*.
nounced the nulhty ‘in favorof the creditors @ 'l

Y
and heirs of the (101101 y when tﬁls formahtx Wwas Le Buare & A

neglected. - ‘ : Crotzer.

It is true also that the declamhon of May
1645, extended the necessity of a record, in the -
places in which the pr.perty was situated and
of the domicil of the ‘donor, to every kind of
donation inter vives withaut exceptlon, within
four months.

It is also true that the edict of December
1702, excepts, from this formality, donations in a
direct line by contract of marriage, i. e. by one
of the ascendants of either of the paltles 4

But the system was changed by the ondmance
of 1731.

The 26th art. of this ordinante provules, that
« when the record shall be made, within the
delay (four months) even after the death of the
donor or donee, the donation shall have its ef-
fect, from the day of its date, with regard te
all kinds of persons: and it may be recorded,
after the expiration of the delay, even after the
death of the donee, provided the donor be still
living, but in such a case, it shall only have
effect from the date of the record.” And this
is observed in Krance, since the promulgation
of this ordinance. Pothier, Donations 108, 107.
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L

Easn. Distiet. . 'L'hus, the record of Duval’s donation could
“Hhrit 1516, regqlar}y take place in 1768, since the donor
Ly Bravo &4, -and donee were still living.

_ cuotmsr. . AS to the place, the record was regularly -
made at Pointe Coupee, for the ordinance of
1731 requires, only, that it should be made in
the domicil of the donor and in the place in
which the property is situated.

2.. As to the alleged consént of Duval to accept
his wife’s estate, as an usufructuary only, from
which his renunciation is inferred to his right
of property: it is clear that he was under an
error, and non videtur qui errat consentire.

3. As to the. pretended renunciation of Croi-
zet, inferred from his distribution of the estate
of Mad. Cheval among his heirs, the same
principle is equally applicable, ¥nd I will add
a quotation from the digest. ,«If being sole heir,
I believe you to be so in part, and I deliver to
you a portion of the estate, it is clear you can-
not acquire a title thereto by prescription, be-
cause you cannot prescribe against the heir, that
which you hold as such, unless you hold it un-
der some other causé or unless there has been

some compromise about it.” jf 44, 3, de usurp.
& usucap. :

Livingston, in reply. Our appeal was not
deserted, and the judgment obtainéd in the



OF THE STATE OF LOUISIARA." B

Spanish tribunal, by the present plamtrﬂ’s anid gosi'p: Distiich

appellunts, has not passed in rem ]mlwatam » Jlfml 181?
I It does not a,ppem that there was a’Q.Y mta‘ Rz §mc& AL
CroizeT.

tion to brmg the case from the judge @ quo, to

the judge ad quem. There must be a citation of
the party, before the appeal’ shall be deemed
deserted. ¢ €ur. Philip. 103. n. 7.

II A Judgment, ane appealed from, does
not pass in rem judicatam, nor ‘does, execution
issue thereon, until further proceedlngs takc
place. S : i

Before a. cause can pass in coza juzgada,
there must be a_petition to that effect, after the
instance. 1 Elizondo 149.

After an appeal, the appellee,lf he WlSheS to
confirm his judgment, and take advantage of the
appellant’s not prosecuting his appeal, must
apply either to the superior or inferior court, and
in the superior court he is to obtain the p}ra,ces§
termed akexotaria or contra majora. Inthein-
ferior court, he is to pray that the appellant be
cited to shew within a certain time, what pro-
ceedings have taken on the appeal—if the ap-
pellant fails to appear, the appellee is to obtain
a default, and insisting on his pretentions re-
quire that a delay be fixed for the appellant’s
answer, and on notification of this, if the appel«

L B S )
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East'n, District, lant dees not: appetn' “the. mferlor court will
Apri 1 16, dectee|the execution of its judgment, 3 Febrero
Lz Bmw 0 & dx. €iiico juicios, n. 4, 88. Nothing of this havmg

Cnosss,  Deert done; the ]udgment is still open ‘o exami-
natlon o ‘ ‘ A

DERBIGNY; J . dehveled the opinion of the
court. We are called upon- {0 revise, in, this
- case, a judgment rendered by the tribunal of the
Spamsh Governor, in 1802. - ~Foshet. that ‘we
have the necessary powers for-that purpose; the
present.-plaintiffs aver-that they appéaled from
that judgment in due time, and that the appeal
wis pending, when the United States took pos-
session of the countn The fact as it appedrs
on the face of the Spamsh Yecord, is that the
appea,l was clained in the legal’defay, and ‘ad-
mitted with the restriction that it Should not sus-
pend the ¢xXetution.  Six months were allowéd
to'the' appellant’ to shew: ‘that ‘he’ ‘had prose-’
cuted the appéal, in default Wheleof he was
Wamed thatit ‘sliould be declmed deserted.

' When the Spamsh donnmon ceased in tlus
countl y, not only six months, but nearly one,
3,ear, had elapséd from the date of the decree
allowmf" the appeai and duung that perlod it
does mnot appear that’ the appellant took any
step tewards the prosecutlon of the appeal
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Certain it is, Fe did not .attempt to shew that East'n. District.
Jpril 1816.

he had taken any. ~~

The Spamsh government was succeeded by LeBiascE a.

that of the United States, at the end of the year Cuorser.
1803, and in 1810 the present plaintiffs insti- ‘
tuted the present suit, the object of which is to
obtain the reversal of the judgment of the Spa-
nish court.” We must therefore ascertain whe- Co
‘ther the appeal. from that judguent is still open, ‘
before we hear him on the merits.
~ Appeals according to the Spanish law, were
- to be prosecuted within forty days at furthest.
It was incumbent on the appellant to present
within that delay;to the Judge a quo the neces-
sary certificate from the court of appeals. If
owing to some legitimate impediment, he was
prevented from making that application in due D
time, it was his duty to shew it. If he did nei-
*ther, the judgment of the inferior court acquired
the authority of tlie thing judged. Recop. de
Castil. 1ib. 5, tit. 18, 1. 2.
- In cases, however, where the appeal had
stayed the execution, it was required, in prac-
tice, that some step should be taken, on the part
of the appellee, to cause the execution to go on.
On his application to that effect, the appell ant
was summoned to produce the proceeding had
on the appeal, and if he failed to produce them,
VoL. 1v. Nn
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ast'n. Distict. the appeal was deemed deserte% and the exe-
Jpril 1816,

<~~~ cution went on. Bnt in cases in which the exe-

LeBuaxo &4 cution was not stopped by the appeal, it is

CWZET obvious that no apphcatlon on the part of the

appellee ‘was necessary, after the expiration of

the delay, within which the appeal ought to have

been prosecuted ; for the appellee, who enjoyed

the benefit of his judgment, had nothing further

- to ask. In such a case therefore the judgnllent ‘

of the inferior court, evidently acquired, by the
operation of law, the authority of the tl'ung
Judged ; for, as the appellant, who had suffered
the delay fixed by law to elapse, without mak-
ing the necessary application,; could no longer
be heard, the suit was necessarily at an end.

& There are indeed some Spanish authilrs, quot-

ed in the Curia Philippica, part. 2, sect. 3,
who are of opinion, that when application is

made to a court of supreme jurisdiction, jueces’

supremos, in a case in which the appeal has not
been prosecuted, within the time assigned to
the appellant, such court ought nevertheless to
take cognisance of the appeal, unless the time
elapsed be very long. Bui, stretching this doc-
trine to the utmost extent, it will not reach a
case like the present, where, after the expira-
tion of the six months granted to the appellant,
he suffered more than seven years, without mak-

/
h
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ing any application to be relieved against the East’n. District.
Aprit 1816.

judgment of which he now complains, and, when _~~_
at last he comes forward with his appeal, he does >, Busok az.
not even attempt to shew, as the law required, Crorzar.
that he was prevented by some legitimate im-
pediment to prosecute it sooner.

We are, thelefme, of opinion that the suit
could not be reversed : but, although we think
that the district judge did err, when he con-
sidered the appeal as open and enquired into
the merits of the case; yet as the result of his
‘enquiry was a judgment for the defendant, his
judgment must be affirmed.

Itis therefore ordered, adjudged and decreed,
that the judgment of the district court be affirm-

ed with costs.

LAS CAYGAS vs. LARIONDA'S SYNDICS.

* AppeAL from the court of the parish and city The signature
and official ca-

of New-Orleans. pacity of a no-
! . tary,inaforeign

. . o country, may
Maruews, J. delivered the opinion of the be proven bya

court. The insolvent Larionda, the aitorney “ ™
in fact of Gregorio de la Caygas, sues in the
name of his constituent, an inhabitant of the

city ‘of Trinidad, in the island of Cuba, and
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T S I AT DU A S O

. Eastn. District. in the court below, to support his authority t0* :

April 1816.

AN Sue, oﬂ'eled in ev1dence a power of attorney,

Las Cavess purporting to have been executed before a no-

Lm::ims tary public of that city. In the usual and legal
manner of executing such instruments, in places

SYNDICS

belonging to the sovereignty of Spain, the ori-
ginal or protocole is registered in the office of

the notary, whose duty it is to keep it and to

give a certificate copy, khown to the Spamsh '

laws, under the appellation of copia original,
which when faithfully transcribed and authen-

ticated by him is considered as an original. .
The instrament offered by thie plaintiff and ap- .

pellant is of this kind, and ‘is certified in the:
customary mode; under the notary’s hand and

signc, accompanied by a certificate of three per-
sons, stating tiemselves to be of the cabildo of

that city, attesting that he is a notary public,

and that fa:th is and ought to be given to his

certificates, as such: the seal of the college of

the notaries of the Havanna is also affixed.

1n addition to this, the plaintiff offered to the
parish court a witness, by whom "he expectéd

to prove the signature at the foot of the power
of attorney, to be that of a notary public, whose
handwriting was well known to the witness.
This witness being rejected, on the ground
that the signature and official capacity of the nv:

4
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tary ought to have been pi'dven, by the certificate Eastn. District,

of the American Consul in the island of Cuba,

April 1816,
(¥ o'

the plaintiff filed a bill of exceptions to the opi- Las Cavoss

nion ‘of the parish court, on which alone the
.cause now stands before us. ‘

Accordmg to the doctrine lald down by the
. supreme court of the United States, in the case

-of Church vs. Hubbard, 2 Cranch. 187, refer-
" red to by this court in the case of Caune vs.
Sagory, ante 81, the opinion of the parish judge
in rejecting the witness is not supported by his
reasoning, as the instrument offered in evidence
is clearly not one of those which could receive
authenticity, by the certificate of one of the agents
of our government. It therefore becomes our
duty to enquire whether it can be maintained
by any other reasoning or principle of law. “In
cases of protested bills of exchange, the certifi-

cate of"a notary public authenticated by his seal’

of office, is received in the courts of the United
~States as full proef of the drawer’s refusal to
accept or pay the bill, and according to the com-
mercial law of Eng]and when a notary public
. resides in the place to which it is sent, no other
evidence, will be received of that fact, in a con-
test relating to a foreign bill. This is perhaps
allowed .for the benefit of commerce : as the de-

Lu,xom:m’
SYNPICS.
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East'n. District. lays necessary to obtain authenticity to the pro-

April 1816,
—~

test, under the great seal of the nation, may be |

Las Caxoss considered as incompatible with the Ehspatch
Lsntosna’s required, in aid of fair and profitable commerce.

SYNDICS.

It might be farther remarked, that this evidence
is never offered to prove the main fact in the
case, which is always the signature of the draw-
er and endorsers. Whatever may be the rea-
son for it, it is in such case an established rule ~
of evidence: but, we believe it does noé exten(l
further.

In investigating the subject under con51dera-
tion, some difficulty occurs, whether to consider
the instrument in the nature of an original. act
of the party, or a copy taken from the record
of such an act. It is in trath whatis called by
the Spanish jurists an original, known to the
laws of Spain as a public act, carrying with it
its own faith and credit, and making full proof
in the tribunals of that country,” which arises

from the authenticity it receives from the sig- « ’

nature of a known officer of government, ap-.
pointed for the purpose of making out -and re-
ceiving the acknowledgment of parties to such
instruments, of attesting, registering and keeping -
the original and authenticating copies, when re-
quired. But the question for the determination
of this court is, how such instruments are to be
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considered, when transmitted to foreign coun- Eastn. District.
. . April 1816.
trles: Are we, in \?he present case, ll)ound to N~
require other testimony of the truth and genu- Las Cavess
8.

- ineness of the instrument under consideration, Lanioxya’s
g ) . o . SYNDICS,
than that which it bears on its face ?

For a solution of this question, it is necessary

to revort to that general rule of evidence, which
‘requires, in all cases, the best that the nature
of each will admit. 'We are of opinion that the
only thing necessary to give the certified copy
.of the power of attorney, the subject of the pre-
" sent contestation, the same credit in our courts
of judicature, which it would have in those of
Spain, is proof that the person whe certifies it
is a notary public of the place from whence it
comes, and that the certificate attached to it is
really his. 'This evidence might be had by a
certificate, under the national seal, attesting that
the pei'son certifying the instrument is a notary
public for Trinidad, by the king’s appointment,
and if the dispute had any relation to his right
to fulfill the duties of the office claimed by him,
it would be the best evidence admissible in the
case. ' But for all other purposes, it appears to
* us that proof of his being a notary de facto is
sufficient : this may be made by witnesses, as
well as by a certificate under the national seal.
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Eastn. District. T herefore, if the witness offered by the plainfiﬁ‘

April 1816.

knows and will prove the person who authenti-

Las Caveas Cates the power of attorney to be a notary public,
Lamtosoa’s 10 the city of Trinidad, and that from a know-

SINDICS,

ledge of.his handwriting it is he who certifies
and signs it, he ought to be received .to verify
these facts: as this case does not come. within
the rule of the civil code, which requires a com-
parison of handwriting by exports.

Upon the whole, we;are of opinion that the
parish judge erred in rejecting the witness.

It is therefore ordered, adjudged and decreed
that thejudgment be annulled, avoided and re-
versed, and that the cause be remanded for trial
with directions to the judge to admit the Wwitness
thus offered by the plaintiff, '

Cauchoiz for the plaintiff, Morel for ‘the de- \
fendants. '

See same case, February term 181 and
January term 1818.

»

i
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East’n. District.
MORGAN vs. MGOWAN, ante 209. April 1816.
Y
Maruews, J. delivered the opinion of the  Moncx
court. In this case a rehearing was granted t0 wM-Gowas.
the appellee, on the sole allegation, that the 1f there bea
court had exceeded in their decree, the amount E‘;“;Zfiefl";f &
of damages, claimed by the appellant, who was i e 25 5
plaintiff below. Theved. if ‘e
.It becomes necessary to decide, 4. Whether ﬁf;:t“’t‘}‘les)}‘e;’j
a Judgument can be legally given for more than due
is demanded by the plaintiff in any case? 2.
Whether sufficient matter is not stated in the
petition to authorise the judgment already giv-
en by this court ?
As to the first question, we are of opinion,
that no judgment can regularly exceed what is
demanded by t"e plaintiff, notwithstanding the
expression in the institutes. See Febrero, de
escrituras, part. 2, book 3, ch. 18,n. 12, 466. But
in the present case, it is the opinion of the court,
that the petition of the plaintiff and appellant
contains sufficient matter to support the judg-
ment given.
He states the slave, the main subjeet of the
dispute, to be worth ten dollars per month,
It is true, that at the time of the commencement
of the suit, he estimated the damages at one
hundred and fifty dollars : yet, in the conclusion
Vou. 1v. 0o
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Las;;:'ndl)ll;tlxéct he prays for general relief. 'This coupled with
wr~~_ his averment, that the services, of which he was
Firzeznain unjustly deprived by the improper conduct of
Punzies.  the defendant and appellee, and still continued

to be till the period of giving judgment, are
worth ten dollars per month, is equivalent to a
continued claim of that amount, which the judg-
ment does not exceed.

It is therefore ordered, adjudged and decreed,
that the judgment already given in this case re-

maln unaltered and valid.
st P e

FITZGERALD vs. PHILLIPS.

After a ces-  AppraL from the court of the first district.
sion, the debt-

or, who does

notobtainare-  Prrpreny, J. delivered the opinion of the
lcase, is not ’

* susble Gll the court. In this case, which was already before
%ii"fiéﬁ’dﬁffcf us, 8 JMartin, 588, and was remanded, we de-
cided that after a cession of goods, a debtor,
who has obtained no discharge from his credi-
tors, may be sued by any of them when he has

" come to better fortune.

The language of the law 8, tit. 15, part. 5,
cited in our first opinion is, that ¢ the debtor,
who has made a cession of his goods, cannot
afterwards be sued, and is not obliged to ans-

wer any judicial demand of his creditors, un-
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Iess he should have made such gains as to be East'n. District.

able to pay all his debts or part of them.” By
the expression, « he is not obliged to answer,”
it must be understood, according to the com-
mentator, that he has no other answer to make
but to plead his cession. That law stands un-
repealed by the provisions of our civil code,
which only establish the principle, that ¢ a debt-
or, after a cession of his goods, is still obliged
to surrender whatever property he may become
possessed of,”” but does not say in what manner
he shall be bound to do so. Civil Code, 294,
art. 172.

A suit like this is therefore lawful in it’s na-
ture, and we are satisfied of the correctness of
the decree, by which we reversed the judgment
of the district court, who had dismissed it upon
the ground that, after a cession of goods, none
of the creditors to whom it was made, can in-
dividually sue the common debtor. But the
shape which this case has assumed, since it has
been sent back, and the difficulties which have
occurred during its trial, and given lieu to the
exceptions on which it is again brought up, make
it necessary to inquire farther on the principles
by which actions of this kind ought to be go-
verned, and lay down some general rules, which

April 1816.
eV

FI1TZ6ERALD
vs.
Puircres
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Eastn. District. may serve as a basis to the decision of the points

April 1816.

\~~_ Now submitted to our consideration.

FITZGERALD
s,
PuiLiipes.

After a cession of goods, the person of the
debtor is exempt from arrest, but the property,
which he may acquire, is still liable to the pay-
ment of his debts—such is the general principle.
"That he may be sued by his creditors, when he
has come to better fortune, is provided by the law
of the partidas cited. We have decided that any
one of them may in such circumstances sue him,
because, to interpret the law soas to require the
concurrence of all, would be to make the right
of some dependent on the will of others.

As to the amount of property, which the debtor
must have acquired before he can be made liable
to be thus sued, there exists, between the Span-
ishlaw and our civil code, some difference, which
it is proper here to explain and settle before
we proceed further.

According to the law of the partidas, above
quoted, property, which the debtor has acquired
since his cession, is not all liable for his debts,
but only so much of it as exceeds the amount ne-
cessary for his support. - The same principle is
to be found in the Roman law. jf. de Cess. bon.
l. 4,5 & 6.

Our code having made no such a reservation,
it becomes questionable whether the provision of
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the Spanish law is still in force. We were, at Esst'n. District.
first, inclined to think that it was, and expressed w
ourselves accordingly in the first opinion given Frrzessann
in this case. That first impression had been Pammms.
corroborated by the reflection that the French
text of the article of our code, which treats of
this matter, is copied wverbatim from the code
Napoleon, and that this article in that code,
according to French commenta(ors, is taken
from the Roman law, and ought to be under-
stood with the reservation then understood in
favor of the debtor. But, upon duly weighing
the words made use of in our gide, particularly
in the English part of the text, we think our-
selves bound to consider them as repealing the
provision of the Spanish law, which secured to
the debtor the, advantage alluded to. < The
debtor is obliged to surrender whatever proper-
ty he may afterwards become possessed of.”
Whatever property certainly signifies all the
property, without exception. The exception,
which formerly existed, must be considered as
done away, by this expression.

Another principle, in matter of cession of
goods is, that the debtor is exonerated from his
debts to the amount of the property surrender-
ed. Hence it follows, that he can be sued only
for the balance remaining due, after deduction
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East'n. District. of that amount, and that, pending the liquida-

April 1816.
NV N/

tion of the estate surrendered, and until the ba-

Frrzesmaid Japce which he may still owe be ascertained,

w8,
PHiLLips.

no suit ought to be brought against him.
Finally, in an action of this kind, the right
of the creditor to sue, being created by the
change which happens in the debtor’s situation,
his demand ought to be grounded on that fact.
He should allege and prove it. For in vain is

* it said that such a proof may be found impos-

sible, if the debtor conceals his newly acquired
property. Whatever may be the inconvenience
and difficulty of proving the fact, which gives
the plaintiff a right of action, it certainly is his
duty to establish it. The truth is, that the dif-
ficulty here would nut be greater than that of
proving any oiher kind of fraud : but should it
be, it will be no reason to depart from the ge-
neral rule. In this case, therefore, if the want
of that allegation had not been cured by the
answer of the defendant, who did himself put
in issue the fact on which the right of the plain-
tiff to sue depended, we would have dismissed _
the action when it first came up before this court.
Let us now see, hy an application of the prin-
ciple above laid down, whether the district court
erred n refusing the testimony which was of-
fered by the defendant to prove 1, that no dis-
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tribution of the proceeds of the property sur- Eastn District.
. JApril 1816.
rfandere.d by l-um had been made: and 2, that, RV,
since his cession, he had not come to an estate 'Frrzornaus
vs.

more than sufficient for his support and that of  pursere
his family.

1. With regard to the first of these two points,
we have already premised that, in order to en-
able individual creditors to sue the common debt-
or, who has acquired property since the cession,
the estate surrendered must be liquidated, so far
as to ascertain the amount which each creditor
is entitled to receive out of the property ceded.
Thus, if the defendant had offered to prove that
the estate surrendered was not liquidated, and
that the balance due to the plaintiff was not as-
certained, it is clear that his testimony ought
to have been admitted, for the purpese of as-
certaining whether a right of action had as yet
accrued to the plaintiff. The evidence offered
did not go that length : it tended only to shew
that no distribution of the proceeds of the pro- ‘
perty had actually been made : but, as it partly 1
went to establish there was or had been proper- |
ty, inthe hands of the syndics, to be applied
to the discharge of the debts of the defendant,
we are of opinion that it ought to have been re-
ceived, because it -might have enabled the de-
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gast'n. District. fendant to shew that the plaintiff had no longer

April 1816.

L~/

a claim to the whole original debt, but enly to

Firzesnaro §0 much as remained due after the liquidation of

vs.
ParrLirs.

the gstate surrendered.

IL. On the second point, viz. the offer of evi-
dence on the part of the defendant to support the
allegation in his answer, that, since his cession,
he has not come to an estate mere than sufficient
for his suppert and that of his family, we think
that ihis plea of the defendant, admitting that
he has acquired some property since that time,
the testimony offered could not avail him and
was properly rejected. As to the doctrine con-
tended for by the plaintiff and appellee, that, in

suits of this kind, no inquiry into the situation

- of the debtor is necessary, because the matter is

finally to be ascertained, at the time of the exe-
cution, it is repugnant to the principles above
recognised.

We cannot dismiss this subject without an
expression of our regret that no positive rule of
proceeding, in cases of this nature, should have
been prescribed by law, and of ocur hope that
this exposition of the principles by which we
think they ought to be govemed, may hencefor-
ward prove a sufficient guide in similar cases.
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It is ordered, adjudged and decreed, that the Eastn. District.
judgment of the district court be annulled, aveid- ‘Jip ”_.l 1_816,'
ed and reversed, and that this cause he remand- Firzoerai»
ed, with instructions to the judge to admit any  Ppagrms.
legal evidence, which the defendant may offer
for the purpose of shewing that the plaintiff has
no longer a claim to the whole original debt,
demanded in this suit, but only to so much there-
of as remains due after the surrender; and it is
further ordered that the costs of this appeal be

borne by the sdppellee.

Duncan for the plaintiff, Hennen for the de-
fendant.

See same case, January Term 1817.

Vor. 1v. Pp
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vs,
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On the dis-
missal of an ap-
peal, no man-
date can issue
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LOUISIANA BANK vs. HAMPTOWN, ante 94.
ArreaL from the court of the first district.

DEersigyy, J. delivered the opinion of the

court. When this case was first before us, we

to the inferior decided that we could not exercise our jurisdic-

court toexecute

its judgment.

tion, for the reasons adduced in the opinion then
given, and we dismissed the appeals. Since
that, an application has been made by one of
the parties, who complains that the judge of the
first district refused to issue execution on his

judgment, and he has prayed for a mandamus

to compel him to issue it.

With a view to promote the ends of justice,

we ordered a writ to issue, informing the judge,
that the appeals in these cases were dismissed,
and requiring him to proceed, as if no appeal
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had been granted, or shew cause why he did not. East'n. District.
. o ege . May 1816.

To this requisition the judge has made an an- _~
swer, from which it appears that he considers Lepuiaxs
this mandate as insufficient and he expects from s
this court some explicit order. It has therefore ¢
become unavoidable.for this court now to de-
clare, whether or not they have a right upon
the dismissal of an appeal to issue any mandate
to the inferior court.

Hitherto, on such occasions, a desire of fa-
cilitating the progress of suits had induced us
to send to the inferior court, in the form of a
mandate, an information that the appeal was
dismissed, and that they could proceed as if no
appeal had been claimed. It is obvious that
such an information was more in the nature of
an advice than in that of a command. A com-
mand supposes the authority, in the person com-
manding, to enforce obedience to his order. Here,
if the inferior thought fit to disregard the re-
commendation of this court, what could be done ?
Could he be ordered peremptorily to execute
his own judgment? No. For that judgment
not being the judgment of this court, it had no
control over it. "This court possesses no ge-
neral superintending power over the inferior
courts. It could not, for example,- direct other

courts to proceed, in cases in which the matter
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East'n. District. in dispute is below three hundred dollars, or in

May 1816.

\~~_ Suits wherein n*appeal was claimed. Neither
Lovsuxa  can it assume such a power in’ cases in which

Barng
8.
Hameron,

the appeal has been dismissed. For, where is
the difference between a case not appealed from,
and one in which the appeal has been annihilat-
ed? None certainly, as to what regards the
want of authority, on the part of this court to
interfere. A case, in which the appeal has been
dismissed, because this court could not exercise
jurisdiction over it, owing to some insufficiency
or illegality in the proceedings, does not differ
in this respect, from one in which the court de-
clares that it has no jurisdiction at all. Both
are as completely without its reach, as if they
had never come up.

‘We are aware that the practice of the supreme
court of the United States, in cases of this kind,
is to send to the inferior court a mandamus di-
recting them to proceed. But that court is by
law authorised to issue writs of mandamus gen-

erally < in cases warranted by the principles.

and usages of law to any court appointed, or to
persons holding offices under the authority of the

. United States.” No powerof this sort is given

to this court. It cannot issue any other man-
dates than those which are necessary to the ex-
ercise of its appellate jurisdiction,
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Disclaiming, therefore, any right to interfere East'n. District.
~ any farther in suits in which the appeal is dis- m
missed, we will henceforward forbear sending Locrsrax
any instruction to the inferior courts as to the s,
conduct which they are to pursue in such cases. Haarero:
Our sentiment on the effects of a dismissal, so
far as it may influence their conduct is sufficient-
ly made known by the recommendations, in
force of mandates, which we have offered in
such instances, and by the opinion we gave in
the case of Clark’s Ex’s vs. Farrar, 3 Martin,
242, that the appeal does not extinguish the
judgment of the inferior court: and that in ca-
ses in which the appeal is set aside, the parties
are replaced in the same situation, in which
they were before any appeal was claimed.

It is ordered that the conditional mandate be

rescinded and annulled.

Turner for the plaintiffs. Duncan for the
defendant.

—— ¢ E—

TERRY vs. PATTON AN'D WIFE.

LW A judgment
ArpeAL from the court of the first district. % J&mnt

. . . ton-Rouge,bya

MatHews, J. delivered the opinion of the Spanish tribu-

, . . . nal, before the

court. 'The plaintiff and appellant brought this cession, is not

' . . . a foreign judg-
suit to recover a sum which he claims under a ment.
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East’n. District. decree or judgment, rendered in his favor by a

w' competent tribunal exercising jurisdiction over

Teenr the district of Baton Rouge, whilst under the

PARTE;ND Spanish government. He recovered in the dis-
trict court and the defendants appealed.

Tt is admitted, by the counsel of both parties,
that the Spanish record (a copy of which is
certified by the parish judge, who became the
keeper of the public archives of that district af-
ter the change of government) contains all the
material facts in the case, except one, which
they added, and is, that the seizure or embargo
of the two slaves mentioned in the proceedings,
was raised by order of the Spanish judge.

This record does not exhibit a very correct
and formal course of proceeding, in the Spanish
tribunal. However, it shews, 1, that judgment
was there rendered in favor of the appellee for
the sum of one thousand and three deollars and
three cents, against James Profit, executor of
David Ross, deceased, the former husband of
the appellant Mrs. Patton.

The fact of judgment having been thus ren-
dered, appears from the uncontradicted allega-
tion of the appellee, in his petition to the Spa-
nish governor for the seizure and sale of the
goods of the deceased, David Ross : 2, that on

this application certain slaves were seized, but
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were afterwards delivered up and released by Easth. District.

the S‘f)anish governor, as is shewn by the state- m
ment of facts. omny

The judgment of the Spanish tribunal liqui- Parrox axs
dated and fixed the amount due {o the plaintiff, W
and ought so far to be considered as conclusive
between the parties, as it is a decision rendered
by a competent authority of a placé, which has
siuce fallen within our jurisdiction. The grounds
on which it was given cannot now be enquired
into, not being a foreign judgment. It does
not appear that it was appealed from or in any
manner suspended or annulled. The ultimate
failure of the party to have it executed is not
sufficient to destroy its legal effect.

By the death of Profit, the executor, it be-
came necessary to make new parties to the suit,
. a circumstance which required that the appellee
" should proceed in the ordinary way for obtain-
ing judgment, as the situation of the parties
could not well aqthorise the extraordinary and
summary mode of proceeding immediately by
way of execution. No attempt has been made
on the part of the appellants to prove payment
or satisfaction of the Spanish judgment.

In this view of the subject, there is no error
discoverable in the decision of the district court.
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East’n. District.
May 1816.
™V N/
TerRrY
8.
PaTTON AND
‘Wire,

The liability
ofacarrierdoes
not begin till
the goods are
delivered him.

CASES IN THE SUPREME COURT

- Itis therefore ordered, adjudged and decreed,
that its judgment be affirmed with cost.

Livingston for the plaintiff, Hennen for the
defendants. ‘

See post 310, Decker’s Ex’s. vs. Bradford’s
Heirs.

————

WILLIAMS vs. PEYTAVIN.
ArreEAL from the second district.

DerpieNy, J. delivered the opinion of the
court. A verbal contract was entered into be-
tween the parties, whereby the defendant and
appellant engaged to carry to New-Orleans, in
his barge, a quantity of cotton belonging to the
plaintiff and appellee. The agreement was that .,
he should take it down immediately on the re-
turn of his barge, which was expected in a few
days. 'Thirteen bales of the cotton were laying
at the plantation of one Mad. Rose, who had
sold them to the plaintiff. 'This parcel not
having been received by the defendant and
appellant, and having shortly after been destroy-
ed by the breaking in of the river, the present
suit is brought for the recovery of its value.

The substance of the testimony produced, te
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shew a bréach of the coniract by the defendant, wast'n. nistrict.
is that he did not send his barge to the landing =2 '

of the vendor of the cotton, nor any written or- Wiuans
der for its delivery, but employed a person ver- Prrravi,
bally, to go and request the vendor to cart the

cottoti to the bank of the river—a request

whicli was not complied with.

The general rule, with regard to carriers,
is that they are answerable for any damage
or loss which may happen thro’ their fault to the

~ goods committed to their charge. «If the master,
says Abbot, receive goods at the quay or beach
or send his boat for them, his responsibility
commences with the receipt.”’ After they have
been received; should they perish on the shore be-
fore they are put on board, the carrier is answer-
able. Etiamsi nondum sint res in navem re-
peptw, sed in littore perierint, quos semel rece-
it ‘periculum ei pertinere, ﬁ L. 3. naut. caup,

The principle is the same in the common law

~ of England, Strange 690. To charge the de-
fendant therefore as a carrier, according to the
general rule, a delivery to him ought to have
_ been proven ; but the contrary being in evidence,
if he is still lisble for the loss of the cotton, it
mus be on account of some particulsr obligation
arising out of his contraet.

He had eftgaged to ship the cotton immediately

Vor. 1v. Qq
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EBast'n. District.on. the return of his barge. Here ‘the plain-

April 1816.

WiLLIAMS

vs.
PEYTAVIN.

tiff holds him responsible, because he did not
within the time agreed upon, send his barge to
the landing of the vendor’s plantation, and did
not, either in person or by a writtén meésage,
make application to the vendor to have the cotton
removed. It does not appear that he had en.
tered into any obligation to demand, in a formal
manner, the delivery of the cotton from the per-
son in whose custody it was: but, from the na-
ture of his contract, he was bound to send some
notice to that person, of his coming to take it.
Tt is by no means clear that if he had failed to
give any advice of his coming, and had passed on
without calling for the cotton, he would have
been answerable for the loss of the cotton, in
the care of another person. But it is in evi-
dence, that he sent a message, requesting that
the cotton should be carted to the levee, and
that his message was not attended to. The cir-
cumstance of his not having been at the landing
of the vendor, to take the cotton, is of no mo-
ment : for, he was not bound to go before he’
knew that the cotton was brought to the place,
or at least that they were carting it there. He
was, at the time, at the distance of twenty or
twenty-five arpens below the landing, employed
in taking on board of his barge other cotton of
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the plainfiff. It even appears, from the deposi- Eastn. District.
. . : May 1816.
tion of one of the witnesses, that the appellant |\ o~
had already made an attempt to go to the landing  Wrunans
of Madame Rose, but the passage to it being Prymaers
blocked up by floating timber, his hands had

made vain efforts to reach it. It was natura}

that he should wait till he heard that the cotton -

was on its way to the levee, before he made any

further trial. He certainly has done as much

as can be required from a carrier.

~ It is ordered, adjudged and decreed, that the

judgment of the district court be annulled, avoid-

ed and reversed, and that there be judgment for

the defendant with costs.

Duncan for the plaintiff. Davesac for the
defendant.

——l $ s

. ENET vs. HIS CREDITORS.

4m 307

50

793,

Anappeallies 51 144

from a decree
confirming the
nomination of a
: L svndic.
Dernieny, J. delivered the opinion of the*® \ majority in
court. 'This is a case in which some of the amount of the
’ . creditors is ne-
creditors of a bankrupt have elected a syndic, cessary uf;(l)r :hi
. e appointment o
in opposition to others, who contend that the asyndic.
. .. . ~ Unless allthe
election is illegal and void. From the decree creditors agree

i 3 s . the syndi t
confirming the nomination, an appeal is broughtbe thosen a.

up by the opposing creditors. mong them.

ArreaL from the fourth district.



308 CASES IN THE SUPREME COURT

Fajzly Distric. The first question which arises is, MWhether
v~ this is a decision that could be. appealed from ?
Fovee The, jurisdiction of this court is confined hy
s enEbrTons. Jaw to the revision of final judgments and de-
cisions. It has been so recognised in the case
of Brooks’s Syndics vs. Weyman, 3 Martin, 9.
But this court has declared at the same time,
that what is to be deemed a final decision must
depend on the circumstances of each case.
This amounts to a recognition of the principle,
that an appeal lies from a decree which, t/hough'
not final in the proceedings, is final as to the
consequences, or in other words se far final,
as to cause to the party an injury thereafter
irreparable : as is expressed in IIL part. 13,
23, and in the Recopilacion de las leyes de €as-

tille 4, 18, 3.

The decree here appealed from is not a final
judgment in the proceedings : for such final judg-
ment must be that which decides upon the rights
of all parties concerned, by providing in what
order and what proportion the debts shall be
paid. We must therefore ascertain, whether
this decree be one which causes to the appel-
lants an irreparable injury. |

The nomination of syndics, in cases of a ces-
sion of goods, vests such syndics with a right
to take possession of the estate of the hankrupt,
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to have it sold, to receive the proceeds and dis- Eastn. District.
tribute them, For the faithful performance of m
this trust, they give no surety, because they are = Eser
in fact the attornies of the creditors. Before any ms engprTons.
definitive judgment can be given in the case,

the estate or the proceeds of it are at their en-

tire disposal. If they dissipate or embezzle it,

will an appeal from the definitive judgment af-

ford any remedy ? Clearly none. A decree then,

the consequences of which may be such is cer-

tainly one of those decisions, which are consider-

ed in law as having the force of a final judgment.

Its correctness ought to be inquired into, while
it is time to prevent the mischief. To say that
this inquiry shall be made, when the final ju
ment comes before us, which signifies in other
words, when the evil may have become remedi-
less, would amount to a denial of justice.

In this case, it is contended that the nomina-
tion of the syndics is void on two grounds: {1,
because made by creditors, whose united credits
do not amount to a sum equal to what is due to
the creditors who opposed the nomination: 2,
because the person appoeinted is not one of the
credifors of the estate.

1. On the first point, nothing is more positive
than the authority of Febrero in his treatise de
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rast'n. Disrict. Juicios, Uib. 3, cap. 3, sect. 1, n.'26, speaking

Aay 1816.

o~ Of the nomination of the admmlstratm of the

E~ET
8.

estate, (here named syndic) he says that <«it

s cxeorrons. must be made by all the creditors or a majority

of them in amoun?’ and not in number.

IL. On the second, the dispositions of our
Civil Code 84, art. 34, are equally decisive. Itis
there provided that < when a debtor surrenders
his estate for the Denefit of his creditors, they
may cause to be appointed by the judge a cura-
tor, whose' duty it shall be to :ake care of such
estate, or they may appoint some one or more
among them, under the name of syndics or as-
signs, to have the management of said estate.”

e appellees contend that this faculty, given
by law to the creditors, does not exclude the
right, which they have, independently of any
law, to choose whom they please to take care of
their interest. 'That may be correct, when ap-
plied to a case in which all the creditors j Jjoin in |
the nomination : but a nomination by a part must

he made agreeably to law to bind these who do
not concur-in the appointment.

It is ordered, adjudged and decreed that the
decree appealed from be avoided, annulled and
reversed, and that a mandate issue to the district
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judge commanding him to convoke, at such time rsstn. bistrict.
. <. May 1816

and place as he may think fit, - another meeting

of the creditors of Joseph Enet, for the purpose  Exer .

of proceeding to the nomination of a syndic orms csprorns.
syndics, according to the provisiens of the law.

Moreau for the appellants. Hiriart for the
appellees. :
See post June Term, same case.

¢ Qe

DBECKERS EX’s. vs. BRADFORID'S HEIRS.

AprpreAL from the third district. A judgment
renderedin Ba-

-MaRrTIN, J. delivered the opinion of the court. ton Rouge, be-
’ ) fore the cession

This action is brought on a judgment obtained is not a foreign
judgment.

in the tribunal of the governor of Baton Rouge, A judgment
is  sufficiently

before the Americans took possession of that part certain, when
the amount re-

of the country. 'The defendants resist the claim covered clearly
of the plaintiffs on two grounds. the fﬁ)‘:umgr(\)g?
4. That the judgment must be considered as
a foreign one, and the court of this state have the
power, and it is their duty, to inquire into the
grounds on which it was rendered, and if this
court do so, it will appear that the judgmeut was
improperly rendered.

2. That the judgment is null for uncertainty.

I. This court is of opinion that judgments, ren-
dered in this country, befote the Americans took

" m3n
10562
L

|

4m 311
116 881

|
1
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Enst’n. District. pessession of ity cahmot be considered as foreign.

JMay 1816.
\ o' ¥/

They vested property, and the treaty of cession

Dacrax’s 2x's provides that the inhabitants of the ceded terri-

BR.AI)FORD s
HEIRS.

tory shall be protected in the free enjoyment of
their property, &c. art. 3. Now, te divest the
plaintiff, in sueh a case, of the property, in ac-
tion, which he acquires by the judgment, would
be a violation of the protection, which was here’
stipulated for; the judgment before us had
passed in rem judicatam ; under ihe former
government ; its character was fixed, ang¢ can-
not admit of any altleratiqn under the new.

IL. If, however, it be not cerfain, the vice
has not been cured by a change in the govern-
ment.

The plaintiffs sued on an obligation for a spe-
cific sum, the price of a‘tra'ct of land: the de-

_ fendants were called upon to, and did, acknew-

ledge it as the deed of their ancestor, but plead-
ed that one of the conditions of it to be performed
by the plaintiffs’ testator had been broken ; and
the judgment of the governor is that ¢ the claim
of the plaintiffs appearing proven and just, and
the allegations of the defendants appearing an-
founded, it is just the plamﬁﬂ’s should recover
the sum due.” An alcalde is dir ected tocompel
the defendants to pay'l-t w1th costs.
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The defendants contend that the judgment be- Fast'n. District,

Mey 1816.

ing for a sum due, without any further specifi- ~~_
cation, is null and void for uncertainty. But Viex=vs =x's.
here, it is impessible that the sum intended to be Bravronn’s

awarded should be mistaken. A sum is claimed
on an obligation; the obligation being acknow-

ledged by the defendants and the plaintiffs’ claim -

not being contested as to its amount, the sum
intended to be awarded in the judgment must
be that claimed in the petition, and acknow-
ledged to be due in the acknowledged deed of
the defendants? ancestor. ‘

‘Farther, the judgment is perfectly legal. The
laws of Spain invalidate judgments which do
not express a certain sum, cantidad cierta, @
menos que se remitte a los autos, y en ellos
conste. Febrero de Juicio ordinario, n. 499.

The sum need not be expressed, if the judg-
ment refers to the documents, autos, and thereby
the amount appears, de ellos conste.

Here the :judg;ment’ begins by informing us
that by the documents, it appears that the sum
claimed is due. JAppareciendo por los documen-
tos. . . ser legitimamentéfﬂgn D. Bradfort deu-
dor de la suma reclamada. "It next declares the
»opposftidn of the defendant unfounded, and con-
cludes that it is just he should pay the sum due,

Vor. 1v. Rr

HEIRS.

R A
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East'n. District. Ja suma .debida, and requires the officer to cause
May 1816.
A~ It to be made.
Droxan’s gx’s. Here is, therefore, a clear referenceuto the
Bassrowrs acts from which the sum is said to appear due:
"% In examining the main document,. the deed,
which is the ground of the action, we find that

" the sum awarded appears thereby to be due. . ..

The plaintiffs are clearly entitléé,fo‘ the behéﬁt
of their judgment, and the decree of the district
court is affirmed with costs. '

Livingston for the plaintiffs.” Turner for the
defendants. See Terry vs. Patton & ux. 301.

it § G

PRAMPIN vs. ANDRY.

An order o anic "o
quashing an ex- AppeAL from the court of the parist and city

ecution is ap- of NeW Orleans.
pealable from.

MARTIN, J. dehvered the oplmon of the court
The plaintiff had Judﬂ'ment against the defen-
dant, and execution had 1ssued thereon ; six
months after, the execution being unsatlsﬁed
he obtained a rule Me plaintiff to shew cause
¢« why the execution should not be quashed,”
and one week after the parish court gave judg-
ment that the execution he laid aside, staid and
quashed.
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From this decision the plaintiff appealed, and Bastn. District.

May 1816.

the statement of facts shews, that no evidence NS

was offered except. that which results from the
record.

The suit originated by a petition grounded on
a notarial instrument, by which the defendant
undertook to pay nine hundred dollars to the
p’aintiﬂ', and mortgaged certain property there-
for. The prayer of the petition was for judgment
against the defendant and provisorily a SBiZlfI'e
of the premises. 'The defendant came in and
there was judgment against him. He prayed
for a new trial, which after an argument was
refused. ‘

The- order, decision or decree by which the
parish ‘court deprived the plaintiff of the right
he had acquired, by the judgment and execution,
being one, which, if usproperly made, occasions
a grievance irreparable; is one against which this
court ought to relieve, and the case is a proper
one for'an appeal.

Nothing appeafing from+<the record or state-
ment.of facts, which can justify the order com-
plained of, it lS ordered, adjudged and decreed
that the pamsh court be directed to order the
issuing of an executlon to the sheriff of the same
tenor and effect @ﬂm one staid and quashed,

e
g 32,
" 2

PraMpIN
vs.
Axpry
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Fast’n. District. and that the appellee pay the costs of the appeal.
May 1816.

Y™~ . Hennen for the plaintiff, Moreau for the de-
PRrampIN

va. fendant.
AXbpRY.

——

ABAT. vs. BDOLIOLLE.

A statement APPEAL from the court of the parish and city
of facts may
consist of the Of Ne\zv-Orleans.
detail of the e-
vidence. . . e

Altho’ the ~ MARTIN, J. delivered the opinion of the court.
supreme court . e N
tnink the infe- The plaintiff and appellee complains that the
riorcourtought . . .
o have Qﬁil.ged statement of facts, which comes up with the re-
;’;‘;,gﬁ;ﬁ;“;;a‘;e_ cord, in this case, is irregular, inasmuch as it

ed, or gran ed e - : 7 i ye-
i o o't 1a COntains -a detail of. the -testimony received be

if the who'e , "“not only pro--
Hethe whe . 10W, or a statement of .every fact,"not only p

them, they w1 ven, but attempted to be sp there.

case. 'The act which regulates the practice of the
court, 1813, ch. 12, sect. 113 provides that ¢ there
shall be no reversal for any error in _fact, unless
it be on a special verdict, rendered in a district
court, or on a statement of facts, agreed upon
by the parties, or fixed by the court if they dis-
agree.”’

The meaning of the leglslature is not easily
to be aSceltamed How can we reverse a judg-
ment for an error in fact, ‘when the facts are
found by a special verdlc?:'@reed upori by the

-
-
At >
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parties, or fixed by the court? 'The obvious Bast'n. Distict.
inaccuracy of the expressions made use of by JW
the legislature, in this section, occasioned much  A»ar
c¢onfusion on the establishment of this court; Dostosss.
and in the third case that came before them, ‘
Brooks’s syndic svs. Weyman, 3 Martin 13, the
counsel with a view, it is be#eved, of ascertain-
ing the opinion of this court, moved for a venire,
in order to have the facts tried de novo. The
motion was overruled and an opinion was ex-
pressed that no re-examination of facts in this
court, was contemplated by the legislature.

On the authority of this decision, the counsel
for the appellee in the present case, contends
that a re-examination of facts must precede the
application of the law, since the facts, upon
which we are to' pronounce, are neither found by
a special verdict, agreed upor by the parties,
nor fixed by the court below. The opinion of
the court, in the case cited, must be understood
to relate to a re-examination of the facts, in the
manner in which it was asked, by a jury, or by
the audition of oral testimony.

Two months after the decision there lnvoked
in the case of Lebrefon vs. Nouchet, 3 Martin
68, the court entered into a very minute, examl-
nation of the facts shewn in evulence, m the
court below, and transmitted with the recon d——

® Y egs

v o F e

“'ﬁ
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East'n. District, they attended to certain acts of one of the par-

May 1816.
(W o

AmBat
vs.
DomoLLE.

ties—to letters which he had wtitten, and final-
ly pronounced the result of the impressions made
on their minds, and declare what is proven on

" one side, insufficient to counterbalance the weight

-

of the facts which are opposed.

In the-month following, they acted on a state-
ment of facts, composed of the depositions of se-
veral witnesses, and in the opinion of the court
considerable stress is laid on the conclusion
whichis to be drawn from the particular facts
sworn to, in order to fix the one, upon which
the question turns. Duplantier vs. St. Pé, id.
136.

In the first case that was tried in the western
district, the decision of the judge a quo and the
documents accompanying it (being admitted to
contain all the facts in the cause) were taken and
considered as a statement of facts, the testimony
of one of the witnesses commented upon by the
court, and an opinion expressed of the weight
to which it is entitled to. Cavelier & al. vs.
Collins’ heirs, id. 188.

. In Duplantier vs. Pigman, id 244, the court

~ eipress the result of their examination of the e-

vidence, and conclude that there cannot be any

,dqubt‘:that he, the defendant, is. liahle to evic-

tlon——athat the mortgage appears to be unsatisfied,
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and that to a very large amount, and set aside gast'n. District.
a general verdict. May 1816.
In Brown vs. Kenner & al. id. 270, the court  Assr
declare that from the testimony given below, all Dosows.
of which is transmitted, certain fatts are to be
collected. .
* T'wo depositions, with the cross’examinations
of the witnesses, were sent up and acted upon,
in lieu of a statement of facts, in Villere § al.
vs. Brognier, id. 326.
A number of other cases to this effect nught
be cited, and there are none, except the one
first quoted, from which the oppos1te doctrme
might be inferred.
Altho’ the prac‘uce is now, for the first time,
‘about to be settled, by an express. decision, it
,:appears' that a statement of the facts, given in
‘évidence in the court below, has universally been
admitied in this, whether agreed upen by the
partles,wor fixed by the judge. Thid construc- -
tion of*tie 1aw has been that of counsel and dis-
trict Juf{ges, ever since the establishment of our
present judiciary system, throughout every part
of the ‘state, and has been contenanced by every
judge who sat in this court. The objection
which' is now made to it has been patiently and
maturely considered and we are of opinion that
it cannot prevail.
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Apar
8.

DosroLLE.

M,
CASES IN THE SUPREMBEOURT

- The intention of the legislature was to change
the old law, under which anew trial always
took place on appeal.: The evil was that wit-

‘nesses and jurors were required.in the court a-
‘bove, and when the sessions of the court of ap-

peals were confined to two places for the whele
state, the labor and expence. of attendance* be-
came insupportable. The remedy was a provi-
sion that the facts should be sent up from the
court below with the record. This was.to be
effected by taking down the testimony of eyery
witness in writing, by sending up an abstract of
the ev1dence -pr. the final result of it. The le-
gislator has left this to the optlon of the parties,
their counsel, or the judge a, guo. The words
statement, of Jects arce satlsﬁed if the material
facts, those on which the question turns, be set
down: and they are equally soif every tlttle of
testimony be taken down and sent up. Nelther
is it easy to perceive any greater. mcoqvemency
in the latter, than in the former nmde;g@ndmg
up the whole record, except that whmh arises
from the labour.and expence.  We hear of cla-
mours on the supposed v101atmn of the right of
trial by jury: but they, who thus declaim, may by
little attention to the conductef the cause, in the
inferior court, secure every imssi_ble advantage
which may result from a trial by jury.
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.The law has prov1ded 1805 ch. 26, sect. 6, East'n. District.

that < all facts, intended to be submitted to the
jury, shall.be drawn up by the party intending
to submit them.”. Now, if care be taken to pre-
sent naked facts for the decision of the jury, a
special finding may easily be obtained. Then
no statement of facts will be necessary, the tes-
timony of ne witness, no piece of evidence is to
be sent up.

If this be neglected by the counsel, and the
judge below indulge the parties, by suffering
the case to go to the jury without the formal
submission of any issue, it is impossible for this
court to declare the lJaw, unless the evidence be
previously weighed by the parties, their éounsel,
the judge below, of by this court. In such a
case it is desirable that the parties or their coun-
sel should do so. If they cannot concur in a
result, and will candidly agree on a detail of all
the evidence adduced and submit it to this court,
whe can complain? Will the judges of this
court, could they legally, decline to yield their
aid? Af the animosity, too often attending liti-
gation, prevent the parties from agreeing either
on the details or the final result of the evidence
mtroduced the law has said a-statement must be
made by the judge who tried théjcauge, and this,
whether the issue was tried by a jury or ether-

Vou. 1v. " Ss '

May 1816.
-V

Apar
vs.
DorrorLe.
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L::\]s;ar; Ii?}:xgct wise. Here again, if motives of delicacy prompt
w—~~_ him to it, or. if he judges it safest to transmit,a
Amar detail of the evidence introduced, nothing ap-
Dowrozcs. pears to us to forbid it. If he deems it hest to
weigh and decide on the evidence, and send us
the resnlt of the impressions which his mind hag
received, he is at liberty so to do, and in neither

case can this court compel or prevent him.

In cases in which the partiés do not resort to
ajury (and these are by far the most numerous)
there can hardly be any doubt, that by constitu-
ting this court a court of appeals, the constitution
intended that the errors of inferior courts on
points of fact, as well as those on points of m&,
should be corrected by it. * In cases in which a
jury is called in Delow and a general verdict is
found, whether the evidence be weighed and
pranonnced upon by this court or by the lower
one, itis a court, not the jury whe do so.

We are of opinion, that the practice which has
hitherto prevailed, to send the whole evidence as
a statement of facts, is not in the least repugnant
to the act of the legislature, and that whether it
be chosen by the bench, the parties,-or their
counsel, we are bound to act upon the facts or
evidence thus transmitted. g '

The defend&%t' is sued as indorser of a note,
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which it is admitted was duly protested, and Esstn.Digtrict.
regular notice was given: but, the answer sets ',M“,.‘y 1“&15.'
forth certain facts to avoid or arrest the claim  Asir
of the plHintiff, viz. that the note in suit was,in  Dowowrs:
the knowledge of the plaintiff, indorsed on the
faith and security of a note of B 6,800, which
was deposited with Anthony Abat, the brother
of the plaintiff; that the maker of the note in
suit has failed, and that the large one, by which
the defendant .was secured in his indorsement,
has been removed out of the reach of the de-
fendant, and is kept out and concealed by per-
sons with whom, it is alleged, the plaintiff col-
ludes and connives: so that, if the defendant
pays the note in suit, he will find himself by
the act of thé plaintiff, his agents, or persons
over whom he exercises a control, or with
whom he colludes, absolutely prevented and dis-
abled from obtaining any Benefit or advgitage
from the security, in contemplation of which he
gave his indorsement.
On these facts, the defendant has built his
hope that the court will protect him from the
plaintiff’s claim : at least so far, as to see that
the defendant’s money be not put into the plain-
tiff’s hands till the note for B 6,800 be produc-
ed or satisfactorily accounted for.

1. At the trial, in the parish court, the de-



324

%9

CASES IN THE SUPREME COURT

East’n. District. fendant offered in evidence a skéteh of the in-

May 1816.

N

ABar
vs.

Dovivsrs.

solvent’s bilan, by which it appears, that this
note was therein inserted as the property of the
insolvent, and Antoine Abat, the Paintifi?s
brother, with whom it is alleged the plaintiff
colludes, in whose hands the said note had
been deposited, and who was employed in the
discount of the one on which the present suit
is brought, caused the entry of the said note to
be striken ‘out and erased. This piece of evi-
dence beingiffered to go to the jury, as circym-
siantial proof of the allegation of the defendant,
was rejected by the parish court, whereupen the
defendant teok a bill of exceptions.

I1. Towards the conclusion of .the trial, the
defendant’s counsel requested the parish judge
to charge the jury, that, <if from the evidence,
they believed that ¢he defendant’s. endorsement
was ggrantqed by the note of $6;800, and the
plaintiff was privy thereto, and that it was, in
the manner charged, hindered from appearing
on the bilan ﬁ]ed, they ought to find for the
defendant.” 'The parish judge declining to give
such a charge, the defendant’s counsel took a
bill of‘excepti{ms thereon.

IIT. The Jury brought the following verdict.
“We, of the jury, find for the plaintiff the stm
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mentioned in the petition: but the jury are of Bast’n. District.
opinion, that the note of 6,800 shall be sur- 44155
rendered to the court to cover the note of L, ~ Arr
Dussuzm, far which it was by him. given and Dt::;zr.u.
Slgnbd ” )

The parish judge.thereon gave judgment for
the plaintiff, without paying, however, any re-
guord to the concluding part of the verdict, the
same not being warranted by law. Whereupon

the defendant appealed.

He contends, that the parish judge erred, 4
in rejecting the sketch of the insolvent’s bilan,
2. in refusing to give the charge prayed for, 3
in entering judgment for the plaintiff while it
was his duty to have entered it for the defen-
dant, or at least to have awarded a new trial.

I. The objection made to the opinion in re-
jecting the sketch of the bilan was considered by
us in June last, 3 Martin, 659, and we stiil
think, tliat the defendant did not offer such evi-
dence of a connection between the plaintiff and
Antoine Abat, as could authorise the production
of the sketch as evidence against the plaintiff.

II. The judge ought to have charged the jury
that if the facts alleged were proven, and they
coucluded that the note for 56,800 was kept out

J
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’

East’n. District. of sight by the agency, collusion or connivance

May 1816
e/
Anu'

vs. |
DovrerLr.

of the plaintiff, they might either find for the
defendant, or state the fact especially -in their
verdict—which would have been but a literak
modification of what he was requlred to state to.
the jury. ' .Mx

III. It is very clear, thut thq jury took the
law to be as the defendant’s counse] had sug-
gested it to be, and that they were of opinion,
that the facts stated in the answer were sufficient-
ly proven. For, that verdict is literally the
judgment which the defendant’s counsel ingisted
ought to have been given.

IV. The judgment of the parish court is
therefore directly at variance with the verdict.

1t is true, that if the jury find the whole
issue and add matter impertinent thereto, the im-
pertinent matter ought to be rejected and judg-
ment given on the other part of the verdict. But,
here matter of avoidance was pleaded, and
was to be acted upon by the jury. First, they
were to firld the facts in the petition : they answer,
we find for the plaintiff the sum in the petition
with interest. From this, the court, by implica-
tion, rightly concluded that they found the facts,
on which the plaintiff rested his claim, true.
They next pass to the examination of the faits
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alleged in.the dnswer,;oh which the defendant East’n. District.
expects to aprest apd suspend the.plaintiff’s Hay 1816'
claim, until the note alleged to-be withdrawnis  Aasr -
returned : the jury'thereon answer that the note Docrosss.
ought to be surrendered to the court. The facts,

alleged in the answer, - being by induction as

 strongly found by the jury, the judge oughkgo

have concluded, that the second or concludiig
part of the verdict was warranted by law, or that

neither the one nor the other were so.

This case is a glaring instance of the difficul-
ties in which courts involve themselves by suf-
fering the looseness of practice which generally
prevails. Thelaw, which requires that issues
should be made and submitted to the jury, is
disregarded ; and juries, without any legal clue,
endeavour to extricate themselves from the per-
plexing situation in which they are placed: an
important part of their verdict is rejected, as not
being warranted by law. In the present case we
think that the part of the verdict rejected by the
court was warranted by law.

‘We have carefully examined the record and <
the statement of facts, with the view of ascer-
taining what judgment we might properly give.
The defendant has insisted on having the facts
of his case found by the jury; they appear to

i
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Eait'n. District. hmve been of épimon «thiat' they are as he thas

May 1816.

iRy olieged them. “'Yet, in examinifig the record and

Awiy
8.

PorioLrx.

statement of facts, we are net prepared to come
to the samie result. A jury have legal means of
information not .equally within the reach of a
tourt. * They know the character of the parties
:%the weight to which the testimony of each

ess is entitled. Witheut any fault on his
part, through the error of the judge helow, he
has been disabled from obtaining the effect of
the verdict of the jury in his favor. Yet, how-
ever inclined we may be to afford him reief; we
cannot avoid the unpleasing task of ﬁmno&ncing
on his case, upon the evidence spread befere us.
1t is not alleged, nothing can justify the belief,
that there is any evidence behind which might
be favorable to him. ‘

" The plaintiff has substantiated his claim : his
consciencehas been probed, and the resultis, that
he must recover on the case made out, unless
the defendant proves the alleged fraud. In this
it appears to us he has not been successful.

Tt is therefore ordered, adjudged and decreed;
that the judgment of the parish court be afﬁtmed

with costs.

Hennen for the plaintiff, Smith for the defen-
dant. '
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East’n. District.
RHENDORFF vs. HIS CREDITORS. May 1816.
L o N
. . ‘ R
APPEAL from the court of the first district. B

. .. HIS CREDITORS.
MARTIN, J. delivered the opinion of the court. .

- Ifan insolvent

The petitioner prayed for the benefit of the ¢ act debtor’s year’s

: residence ex-

for the benefit of insolvent debtors in actual cus- pires, after he
has been con-

tody ;”” his application was refused on the ground Jned _ dhirty
. N ays, h
that it was too late, having been made after the np{ﬂiesa&r the

o e . - benefit of
expiration of more than thirty days after his 1ae§,’fwmfim}t1]fﬁ

confinement.  His application admits this, but . d?,;spiriﬁ-ts;
avers that the year’s residence, which is required, gﬁn;l:ft Yoot :‘:’
in order to entitle a prisoner to relief under this licved
act, did not expire urtil after the lapse of the
first thirty days after his confinement, and he
offered evidence that, within thirty days after the
year’s residence was completed, the application
was made. ‘ :

The court below rejected the evidence, and
to its opinion on this point, the bill of excep-

tions, on which this case comes up, was taken.

‘We are of opinion that the evidence was pro-
perly rejected. If the applicant had stated that,
as soon as the year’s residence was acquired, he
made application, his case might have been ap-
parently, and only appatently better, but he
states that within thirty days, after the expira-
tion of the year, he applied. 'This was not even

Vou. 1v. Tt
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East'n. District. doing every thing in his power to comply with
Jw' the requisites of the law.
Reexvomer  If, by his neglect, or by the provisions of the
ws cuenrrons. act, he be not able to bring himself within it;
it is his misfortune.
It is ordered, adjudged and decreed, that the
Judgment of the district court be affirmed with

costs.

JMorse for the petitioner. Depeyster for the
creditors.

—— § G

TURNER vs. RABB.

if an order APPEAL from the third district.
for cotton be '
?ﬁiﬂée m(l)fdl:__ This suit was brought on the following due
:.‘f;’;;t;“gd;‘;; bill, viz : «“Due H. Turner, or order 8442 18,
{’gf:;;““‘;gre“ value received, and for which payment I have

days, t{)l; loss given him my order on Canada Cason, at Far-
willbelis.  rar’s gin, for 3435 lbs. baled cotton, which if

paid is in full, if not, then thisis valid. Nov. 14,
1809. S. Rabb.”

Annexed to this was the order for the cotton,
on which was written ¢1 certify that this 14th
day of December 1809, Mr. H. Turner, by his
agent A.D. Wethers presented me with an or-
der for ten bales cotton, which I cannot pay.
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owing to the burning of Capt. Farrar’s gin, in East’n. Distict.

. . May 1816.
which said cotton was consumed by fire. Cana- Py
da Cason.” Turxen

vs.

The answer resisted the plaintiff’s claim,  E:e¢
on the ground that the order had been detained
by the plaintiff for an unreasonable time, before
its presentation, during which the cotton was
accidentally destroyed. ‘

Glasscock deposed that three or four weeks
after Christmas, 1809, he was at Farrar’s gin,
and heard the defendant say to Canada Cason,
that he had drawn on him an order for ten bales
of cotton, in favor of the plaintiff, and heard
Cason reply that the cotton was ready. There
was about 600,000 1bs. of cotton in the seed, in
the gin, when it was burned. The defendant
had nine bales made up, and the witness lent
him one weighing upwards of 300 lbs. He
knows nothing of the weight of the nine bales.
Three or four weeks after this conversation, the
gin was burned.

The statement of facts consisted of the depo-
sition of Glasscock, the note, order for the cotton
and the certificate or declaration of Canada Ca-
son the gin-keeper.

Turner for: the plaintiff. The note is abso-
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East’n. District. lute for the debt, and the order operates as a de-
w& feasance. In all cases, the person, who expects

Torvzr  to avail himself of the defeasance, must shew
Rams. performance. The order is only an authority
to receive the cotton, which, when received, is to
operate a payment: but the note is no payment.
This is proven by the giving of the note and the
order, and by the recital of the order in the note.

The order was presented on the 14th of De-
cember, two weeks before Christmas, and the
gin was burned before.

Cotton receipts, in the Mississippi territory,
the place of the domicil of both parties, and in
which the contract was entered into and was to
be performed, are negociable, and according to
law, when no day of payment is stipulated, are
payable in four months. from the date. Dig.
Miss. laws 233. The order in the present case,
contains no day of payment ; the gin-keeper had
therefore four months to pay it in. The plain-
tiff was not therefore in fault when he presented
it thirty-three days after he received it. Glass-
cock’s testimony cannot be depended upon; ac-
cording to his account, the gin must have been
burnt several days after the presentation of the
order. It must have been burned on or about
Christmas day.

There is no time for presenﬁng a bill of ex-
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change payable atsight or so many days after East’n. District.
. May 1816.
sight. 2 H. Bl. 565. gy

TURNER
vs.

Bradford, for the defendant. Our case is not  Russ.
thatof a cotton receipt. It is true that, in the Mis-
sissippi territory, when a gin-keeper gives a re-
ceipt for cotton delivered him in the seed, with-
out expressing the time when he is to return it
baled, the law gives him four months. But here
the plaintiff received an order for the delivery
of the cotton in bales, which the defendant, ac-
cording to the testimony, had in the gin, lack-
ing one bale, which he borrowed. From the
moment of the delivery of this order, the de-
fendant lost all right on the cotton, all control
over it; he could take no measure for its preser-
vation—between him and the plaintiff the pro-
perty of it passed to the plaintiff—it was really a
sale of so much cotton, the price of which was
to be applied to the discharge of what the de-
fendant owed to the plaintiff. The plaintiff
was vendee, the price was already paid ; he was
therefore the owner of thé cotton—it perished
without any fault on the part of the vendor, and
the rule is res perit domino suo.

The certificate of the gin-keeper, produced by
the plaintiff, to throw the loss of the cotton upon
the defendant, establishes the burning of the
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La;;_a?/ Il)és]tgict. gin, prior to the presentation of the order. It
\~ Shews that the conflagration alone prevented the
Tonver  plaintiff’s receipt of the cotton. Glasscock swears
Rins.  we had it in the gin: and the plaintiff himself
has placed on the record the declaration of the
gin-keeper, that, owing to the conflagration, the

cotton could not be delivered. The exact date

of the order, the time of the delivery of i, does

not appear ; but it had been delivered, at the

date of the note, the 11th of November: how

long hefore, we cannot ascertain. 'Taking then

the position the most favourable for the plaintiff,

the application was delayed thirty-three days.

For what purpose? The answer necessarily pre-

sents itself for the convenience of the plaintiff.

Who is then to suffer? He who was the cause

of the delay which has occasioned the loss : for

the delay is the cause of the loss.

MarrTiN, J. delivered the opinion of the court.
'The plaintiff sues on an instrument by which
the defendant acknowledges a sum due to him
or his order, and declares, that he has given in
payment an order for a quantity of cotton, to be
veceived at a gin in the Mississippi territory,
which if paid is in full, otherwise the instru-
ment to be valid for the sum stated.

The order is annexed to the petition with the
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instruament. The first is without a date, the Esstn. Distvict,
other has that of Nov. 14th. 1809. Ny
The defendant alleges that the plaintiff is Tvaver
without a cause of action, because he neglectedto  Rans.
present the order for payment, till the cotton was
accidently destroyed by fire.
Glasscock, a witness introduced by the de-
fendant, deposed, that the gin, at which the
plaintiff was to-receive the cotton, was burnt
about Christmas 1809 : the defendant had then
_there ten bales of cotton, one of which was lent
him by the witness. 'This last bale weighed
300 1bs. : the witness knew nothing of the weight

of the other bales.

On the back of the order is an endorsement
of the gin-keeper, stating, the order had been
produced to him on the 14th of December, 1809.
and was not paid, the cotton having been burnt.
~ 'The district court gave judgment for the de-

fendant and the plaintiff appealed.

His counsel shews, that by a law of the Mis-
sissippi territory, in which the contract under
consideration was made, gin-keepers give re-
ceipts for seed cotton brought to their gins, that
these receipts are negociable, and when no day
of payment or delivery of baled cotton is there-
in mentioned, they become due four months af-
ter date. ‘That in the present case, there being
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East’n. District. no  receipt from the gin-keeper, he was not

May 1816.

TURNER
vs.
Rass.

bound to deliver the bales till four months after
delivery of the seed cotton, and these four months
had not elapsed, when the cotton was burnt.
So that the gin-keeper, by a call on him, could
not have been put in mord, nor was he compel-
lable to deliver the cotton, therefore the plaintiff
was guilty of no neglect, and consequently is
not liable for the loss. '

In looking on the-order, we find it to be for -

_ ten bales of my (the defendant’s) cotfon: and
“it is in evidence, that the defendant had that

quantity of bales in the gin-house. Whether
these bales proceeded from seed cotton, sent
thither to be. ginned—whether he had a receipt,
without a specific time of delivery—whether
that time or the legal one was clapsed—or whe-
ther the bales lrad been purchased from the gin
keeper, or any of his customers, does not appear.
The law, therefore, of the Mississippi territory
which is cited does not apply to the present
case. ‘

The order was given, and consequently re-
ceived in payment. It must therefore have pri-
ma facie extinguished the debt, at least sus-
pended it till the happening of the contingency
mentioned, viz. the non-payment of it.

The defendant’s obligation was reduced to
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the warranty of the payment ; the plaintiff sub- Eaj't["r;?./ll)issltgict.
mitted to the obligation of requiringit. Ifhe \ -
had immediately applied, there is no doubt that Turwzs
the cotton would have been delivered. Its des-  Rins
truction results from the delay, and this court

is only to examine whether the district court

erred in determining that a delay of thirty three

days was an unreasonable one. The record

does not present any circumstance, that may take

the present case, out of the general rule. It

ought to have been shewn, if such was the case,

that the distance of the gin, the inconveniency

or difficulty of access thereto, the ordinary mode

of doing business there, presented favourable

features in the plaintiff’s case. 'This has not

been done.

The naked question is, therefore, when one
has taken upon himself to receive goods, may he
protract the risk of the former owner thirty three
days; the judge below has thought that he
could not, and it does not appear to us that he
erred.

It is therefore ordered, adjudged and decreed
that the judgment of the district court be affirm-
ed with costs.

Vor. 1v. Unu
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East’n. District.

May 1816. .
g LAMOTHE'S EX'R. vs. DUFOUR & AL.
LaMoTHE'SEX'R . Ce e
xs. ArpeaL from the fourth district.

§
Durovr & L.

Ifthe testator  NATHEWS, J. delivered the opinion of the
extends the ,

flllf;leef;;::tﬂg‘eg court. 'The plaintiff and appellant brought suit,

yond the year, a5 executor of Nicholas Lamothe, late of the city
if necessary: . .

and the cxecu- of New-Orleans, against the appellees to recover
tor does not be- . X . .
gin a suit tillfrom them certain property claimed by him, in
thirteen years . . .

after, the ﬁelay right -of his testator. 'The action was com-

g’;};;g; pe % menced in 1812, before the superior court of the
tension of the territory of Orleans, and remained to be tried,
under the constitution and laws of the state, by

the court from which this appeal is taken.

In the course of the trial in the court below,
the plaintiff offered in evidence to support his
right to sue, in his said capacity of executor, an
authentic copy of the last will and testament of
Lamothe, and also a judicial proceeding of go-
vernor Grandpre, dated at Baton Rouge, Sep-
tember 1799, establishing the death of Lamothe,
with an inventory and other proceedings relat-
ing to the estate of the testator, at the instance
of the plaintiff, his executor. The district court
rejected the evidence, as insufficient to maintain
the plaintiff’s right to sue for and recover the
property thus claimed by him, and ordered the
suit to be dismissed. 'To the opinion of the
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court, inrejecting the evidence, a bill of excep- East'n. District.
tions was regularly taken by his counsel, and on M. ﬁay ,\1816,'
it alone the cause comes up to this court. LaMoTRE'SEX’R
The case is submitted to us, without an argu- Duroun & ax.
ment, and it becomes our duty to delermine the
legal effects of the will in question, as to the
powers therein granted to the executor. In the
fourth section, the testator declares that he did
not possess any other goods, than those which
he held in partnership with his wife, and about
which he was in litigation with certain persons,
who had acquired the possession of them, in
consequence of a testamentary disposition of his
wife, and that the suit had for its prineipal end
the annulling of his wife’s testament, and estab<
lishing their matrimonial contract, which con-
tained a clause of reciprocal donation: in the
event of his death, he requires his executor to
prosecute said suit to its end. In the fifth section
he appoints the plaintiff and appellant his sole
executor, and gives him power to settle all the
affairs of his estate, and for this purpose extends
the term of it, should it be necessary, beyond the
year, within which, according to law, an exe-
cutor is bound to complete the administration of
his testator’s estate.
The fourth section of the will limits the
power of the executor to the prosecution and con-
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East'n. District. clusion of a suit, which the testator had com-
J.m,.y 1,,816' menced in his life time, and certainly ought not
Laworse’sex’s to be extended to the present action, as it clear-
Dusoun & ar. ly appears not to have been commenced before
the year 1812, about thirteen years after the tes-
tator’s death. It is therefore evident that the
plaintiff and appellant derives no authority to
commence and prosecute the present action un-

der this part of the will.

To establish the legality and justice of the
appellant’s pretentions to institute and carry on
this suit, we have been referred to Febrero’s
treatise on contracts and wills, in which it is laid
down that executors ¢ tienen de termino para
complir su encargo el que prefine el testador,
ya sea mayor or menor que el legal : y se ningu-
no les senala, deben evacuar lo mas breve que
pueden. Se nor pueden concluir lo con tanta
brevidad, les concede el derecho un ano contado
desde el dia de su muerte.” vol 1. ch. n. 254.
The executors have the time, to complete their
functions, which the testator has fixed to them,
be it greater or less than the legal period: and if
he has fixed none, they ought to complete them
as early as possible, and if they cannot do it in
so short a time, the law allows them one year
from the death of the testator. |

According to this authority, perhaps, the sixth
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section of the will would have operated o0 as to Eastn. District.
extend the autherity of the executor beyond the w
legal period of one year, for the purpose of Lawornesex’n
carrying into effect the dispositions of the will, Durovs & at.
if he had commenced the execution of it in all
its parts, immediately on the death of his testa-
tor. This he has not done : but on the contra-
ry, he has delayed for the space. of nearly thir-
teen years, to begin that which the law required
him to complete within one. We are of opi-
nion, that the power to commence and prosecute
the present action was not continued and sup-
ported by this latter section of the will.
It is therefore ordered adjudged and decreed,
that the judgment be affirmed with costs.

Livingston for the plaintiff, Mazureau for the
defendant.

— e

RION vs. RION*S STNDICS.

AppeaL from the court of the parish and city mﬁﬁg‘;’fgxx

of New-Orleans. lege for her do-
tal property

. nly.
DerBieny, J. delivered the opinion of the 7

court. 'The husband of the plaintiff and ap-
pellant having made a surrender of his property
to his creditors, she demands to be paid her
matrimonial rights by privilege.
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Eas’n. District,

May 1816.
(W g%

. Riox

Riox’s sYNDICS.

CASES IN THE SUPREME COURT

In support of her claim, she produces her mar-
riage contract, on the face of which it does ap-
pear, that she brought nothing at the time of her
marriage, but gave power to her husband to col-
lect any sum which might be, or become, due
to her. It is in evidence, that in consequence
of that auihorisation, he received some years
after a sum of money, which she now claims.

For her title to a privilege, the appellant re-
lies principally on the custom of Bordeaux,
where the marriage took place. There it is
shewn married women have for the reinburse-
ment of their dowry, dof, not only a mortgage
on the real estate of their husbands, but a privi-
lege upon all their property, whether real or:
personal. Thus, if the plaintiff had succeeded to
shew that the rights which she claims are dotal,
it would be worth inquiring how far the law of
the place where the marriage was contracted,
would affect the rights of creditors in this coun-
iry, on personal property acquired here; and
also whether the laws which prevailed here,
when the plaintiff arrived in this country, and
by which married women enjoyed a similar pri-
vilege on the estate of their husbands, would be
applicable to her case. But, the rights of the
plaintiff are evidently not of the dotal kind
the expressions of her marriage contract repel
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)

interpretation in favor of her claim. The parties Eastn. District,
May 1816.

there explicitly declare that they possess no- &N

thing for the present to bring into marriage : . 795’&‘ Riox

vs.

poir rien a se constituer powr le present. “’i - Riow’s syxpIcs’

The subsequent clause by which she authorf¥es
her hushand to collect her dues, even if there
were not such.negative expressions.in the pre-
ceding, could never be construed as intended
for a constitution of dowry. ¢ 1In our district,”
says Salvmt on the jurisprudence of Bor deapx,
“ every thing is considered as dotal which is
given to a woman, in consideration of her mar-
riage, or to bear the charges of it, even when
the constitution is not express, and neither the
words constitution or dot are used. Itis, how-
ever, needful that there should exist a con-
tract, evidently shewing that a dot was given
or promised : forin this district, no implied one
is known. If there be ne marriage contract,
none of the property belonging to the wife is
dotal, and if there be a contract, no property
is dotal, except that which is thereby expressly
destined to be dotal.”  Jurisprudence du parle-
ment de Bordeaux, verbo Dot.

The rights of the plaintiff not being dotal,
she can claim nothing more against the estate
of her husband than a mortgage upon his real
property. 'The parish judge, in recognising
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ant’n District.
May 1816.

v/

Rmn‘

Rion’ s nrvmcs

Noappeal lies
from the order
ofacourt of pro-
bates, granting
three monthsto
the curator of a
vacant estate to
account, and di-
recting that on
his failure, his
bond be put in
suit,
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that mortgage and giving judgment .in--her fa-
vour for the amount claimed, has done her am-
ﬂ% Justice.
‘@ﬁ is ordered, adjudged and demeed that
%hp judgment of the district court be affirmed
with costs,

Livingston for the plaintiff, Seghers for the
defendant.

See same case, February Term 1817.

DENIS vs. CORDEVIELLA.
ArrEAL from the court of the first district.

DersiaNy, J. delivered the opinion of the
court. The plaintiff’ and appellce is an attor-
ney, appointed by the court of probates of the
parish of Orleans, under the 4th section of the
act concerning successions ab intestafo, enacted
in February 1809. The object of his appoint-
ment is to cbmpel sundry curators of vacant
estates, and among others the appellant to ren-
der an account of their administfation, and to
pay the amount in their hands into the treasury

of the State.

In execution of that trust, the plaintiff and ap-

~ pellee has proceeded in the court of probates to
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cite the appellant to render bis account. The East’n. District.
account has been rendered, and the judge of w
that court, by virtue of the powers to him given  Dsxis
by the act above mentioned, has granted to the cConvsvizszs
appellant a delay of six months to settle his
account finally ; providing at the same time, that
if such a settlement should not take place before
-the expiration of that delay, the defendant’s
and appellant’s bond should be put in suit.
From that decree, the defendant and appel-
lant prayed an appeal to the district court, and
the district court having dismissed his appeal,
on the ground, that the decree complained of
was not such a judgment as could be appealed
from he has brought his case before us.
‘We can feel no hesitation in saying, that this
was not a case for an appeal from the court of
probates to the district court, nor from the dis-
trict court to this. The only proceeding in the
court of probates, from which the law has giv-
en an appeal, is the granting of letters of ad-
ministration, now letters of curatorship. We
do not think that any of its other acts is subject
to be révised in the form of an appeal. The
party dissatisfied with them has his remedy in
a court of law.
In the present case, the appellant has no cause
of complaint till his bond is put in suit. His
Vou. 1v. X x
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CORDEVIELLA.

Notice of the
protest of a
billof exchange
must be given
within a rea-
sonable time.
What is a rea-
sonable time is
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present appeal is irregular and without object.

1t is therefore ordered, adjudged and decreed,
that the judgment of the district court, dismis-
sing the appeal from the court of probales, be
affirmed with costs.

The plaintiff in proprida personi. Livings-
ton for the defendant.

—

PINDER vs. NATHAN & AL.
ArPEAL from the court of the first district.

Dersiony, J. delivered the opinion of the
court. 'The plaintiff and appellee is the hold-
er of a bill of exchange, drawn here on Boston,

a question oftg the order of the defendants and appellants

fact.

who are partners in trade, and is endorsed by
them. The bill was not accepted, and on its
becoming payable was duly protested for non-
payment.

The only question raised in this case is, whe-
ther due notice of non-acceptance, and protest
for non-payment, was given to the defendants
and appellants. '

The facts are chiefly these: the bill was pre-

sented for acceptance on the 29th of November
1844, and a letter bearing date of the 2d of De-
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cember following, informing Charles Pinder, ast'n. District,
the person who had remitted it, that it was not May 1816,

accepted, was received here by Andrew Milne, Puxvzn
the agent of Pinder, on the 25th of the same Nammaxs& us.
month. On the next day, Milne informed one
of the defendants of the non-acceptance of the
bill. On the last day of the month, (December)
the bill was protested for non-payment. 'The
bill and protest were sent in a letter, dated
New-York, January 7th, 4815, and in the usnal :
course of the mail came to the hands of Milne,
who received it on the evening of the 14th of
February following, while stationed on military
duty, at camp Villeré, and sent it to the city
on the next day, to be communicated to the de-
fendants. On the ensuing morning, it was pre-
sented to one of them, from whom payment was
at the same time demanded.
From these facts, it is evident that the holder
of this bill was guilty of no latches, in giving
notice to the endorsers, either of the non-accep-
tance or non-payment. That of the non-accep-
tance was given within twenty seven days
from the time of the refusal, as short a time as
can be allowed between Boston and New-Or-
leans. The protest for non-acceptance was in-
closed in a letter, bearing date seven days pos-
terior to it: but that letter was written from
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East'n. Distiict. New-York, and the necessary time to come from
W' Boston to New-York must be deducted from
posr these seven days; it came here in the usyal
Nyruax & a5 conrse of the mail and was communicated as
soon as could be under existing circumstances.
In the United States there does not and can-
not exist any general rule, as to the time with-
in which notice of protest ought to be given to
the endorser of a bill of exchange. It must be
" given within a reasonable time, and what that
reasonable time ought to be, is a question of fact
which must depend upon the circumstances of
each case. 1 Dallas, 254, 270, 2. id. 158, 192:
It is therefore ordered, adjudged and decreed,
that the judgment of the district court be affirm-
ed with costs.

 Depeyster for the plaintiff. Duncan for the
appellants. ’ ’

L3 g

BEARD vs. POYDRAS.

‘Althoughthe  APPEAL from the fourth district.

party introdu-

ces a willeman- . . T

cipating her, 'T'his action was instituted for the.recovery of
she may give . . ‘

parol evidence @ tract of land, in the possession of the defen-
of her being . o e .

born, reputed, dant, devised to the plaintiff by Christopher
and acknow- :

ledged free— Beard, her reputed father.
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The defendant, in his answer, claimed title gastn. Distsict.
to the premises under a deed from the heirs of ﬂw.
B. Farrar, who, on his motion, were made par- Boamp
* ties to the suit as warrantors, Porsis.

The code noir

An amended answer was afterwards filed, of Louis XV,
was for a short

stating, that at the date of C. Beard’s will, and tme only in
at his death, the plaintiff was a slave of B. force in Loui
Farrar, and therefore could not take any proper-

ty under the will.

At the trial, the plaintiff offered several wit-
nesses, to prove, that she was born free, was so
reputed, and had been acknowledged as such
by Farrar hefore Beard’s death. The district
judge refused to receive their testimony, on the
ground, that the plaintiff having introduced Faxr-
rar’s will, and read the sixth clause of it, by

‘which he bequeaths her freedom to her, had
thereby destroyed the presumption of her free-
birth: and that, if she had been emancipated at
any subsequent period, her act of emancipation
ought to be produced or accounted for. To the
opinion of the ceurt, in this respect, the plaintiff
took a bill of exceptious.

There was finally judgment for her, and the
defendant having failed to introduce any evi-
dence against the warrantors, his suit against
them was dismissed.
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Eastn. District.  'The statement of facts, made by the district
%’ judge, is in the following words:
Biarp On the trial of this suit, the following facts
Pormmas. appeared in evidence :
A certain Christopher Beard, made his last
will and testament, on the 6th of March, 1789,
in which is the following clause : ¢ and further
my will is, that my negroes shall be put on my
land on Fausse Riviere to make tobacco, indigo,
 or whatever shall appear to my said executors
to be most advantageous, and that, in the course
of two or three years, if my friends should ap-
ply, my executors, if they think proper, may
divide the estate between them, and a mulatto
wench hereafter mentioned, but not until they
know and are assured that they are my real
heirs. It is also my will that some of my exe-
cutors, or some other person whom they may
appoint, may carry on my plantation, and that
a little mulatto girl, named Venus, now on the
plantation of B. Farrar, esq. receive a good
education, and an equal dividend of my estate.”
B. Farrar, E. Gallaudet and Robert Jones
were appointed executors.

Beard died in 1789, and his will was regular-
ly proved, but was accompanied by a decree or
order as follows: ¢ New-Orleans, May 26,
1809 : Don Eistevan Miro, Brigadier-general,
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&c. Having seen the acts, I declare that C. Ea;t;n.ll)issfgict.
Beard ought to be declared, and he is hereby k/qu\)
declared, to have died in part intestate, not ha-  Bramo
ving named any heir, for which reason his father  Poxuass
or mother ought to inherit, and in case of there
being neither father nor mother, then his nearest
relation ought to inherit. I declare him also to
have died partly testate, having named testa-
mentary executors.” The decree was signed
by Miro, the then governor of Louisiana, with
the approbation of the auditor.
Beard had fifteen negroes on the plantation
of B. Farrar. Before as well after his death,
Farrar had possession of his land, and the tract
claimed by the plaintiff is now in the posses-
sion of the defendant, and is the same as is al-
leged to have been bought from Karrar’s heirs
by the defendant.
It was granted by the Spanish government to
Beard in 1789.
In 1790, Farrar died, having made his will,
the 6th clause or section of which is as follows :
«J desire my executors to make free a mulatto
girl, called Venus, a daughter of my negro
woman Nancy, supposed to be a bastard child
of C. Beard, deceased. I do give and bequeath
to the said girl Venus six negroes, men and wo-
men, that is three of each, to be delivered when
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East'n. District. she arrives at the age of eighteen ; but, if she

May 1816.
e/
Bearp
vs.
PoYDRAS.

e

dies before that age, and leaves no lawful issue,
then the said negroes to return to my estate, as
part thereof to all intents and purposes. And
this further condition I also make, that is to say,
that the above freedom and donation are in con-
sideration of all and every claim whatever she
may have to any estate left by said Beard; and
Irequire my executors to take a proper dis-
charge therefore, at the time of the delivery of
said six negroes. I desire that said Venus be
properly educated in the christian religion, and
taught to read and write, and when of proper
age, that she may be put to 2 mantua-maker and
learn the business; and my executors to see
that she is well used, and all this at the ex-
pense of my estate.”

Venus, the plaintiff, was born about the year
17785, of the negro woman Nancy, a slave of B.
Farrar, and reputed to be the daughter of C.
Beard, tho’ ne proof was adduced of her having
been acknowledged as such by him.

The land in question would rent for about
180 dollars a year.

An order was given by the plaintiff, on the
executors of Farrar, in April 1804, in favour of
one Mulzach, for a part of the legacy left her
by Farrar, and produced at the trial, accepted
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by the executors, as an evidence of her having East’n. District.
commuted her rights, under the will of Beard, w
for the said legacy : but it was not proven that  Braxo
the said order had been paid. Poxonss:
The plaintiff is not named in the inventory of
the slaves of Farrar. She has been considered
as free since his death, and has lived as a free

woman for upWards of ten years.

4

Livingston for the plaintiff. This case ought
to be remanded, if the judgment is not affirmed,
for the district judge erred in rejecting-the wit-
nesses, which were offered on the part of the
plaintiff, to shew, that she was born free. She
~ is not a negro, but a person of mixed blood ; the
presumption is therefore that she is born free,
and it was lawful for her, in aid of this legal pre-
sumption, to offer parol evidence of her free birth.

But, we contend that the judgment ought to
be affirmed. It is in vain that it it is contended
that the plaintiff had no other right to her free-
dom, but that which she derived from the ac-
ceptance of the legacy, entire and undivided,
and from the performance of the condition, im-
posed on her by the testator. Kreedom is so
much favoured in law, that a conditional grant
of it is always deemed absolute, and that the
conditions, which testators add fo the grant of
Vo 1v. Yy ‘3;3“
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East’n. District. freedom, are consulel ed as if they had net been

May 1816.
L aa =

. Bearp

Poxpras.

written.

If it be written: when Titius shall arrive at
the age of thirty, Fwish that Stichus be free, and
that my heir give him such a tract of land, and
Titius dies, before he reaches his thirtieth year,
Stichus shall be free, bitt he shall not have the
land ; for it is only in favor of liberty that a fic-
tion is admitted, by which, after Titius’ death,
a period of time is supposed to remain, at the -
expiration of which, the bequest is to have its
effect, bat as to the devise of the land, the con-
dition, under which it'was made, is deemed to
have failed. jf 40, 4, 16.

Freedom cannot be given for'a limited time,
eod. tit. 33, as for ten years, and the commenta-
tor adds—What, if it be so given? The time
will be rejected, as a senseless addition.

If it be written: let Stichus be free for ten

~ years, the restriction is vain. Jdditio temporis

supervacua est, eod. tit. 34.

The Emperors to Missenius Frontonus Free-
dom being granted.in the testament of a soldier,
in the following words, I will or order that
my slave Stephen be free. The slave will en-
joy his freedom, as soon as the succession is ac-
cepted. Likewise the following' expressions

added, prov@d, nevertheless, that he remain
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with my heir, &1l &e.: but if he refuse to Eastn District.

stay, he shall be retained as a slave, shall not
have the effect of revoking the freedom ; and
this will be the case also in the testaments of
other persons, eod. tit 52.

‘When-freedom is given under a condition, if it
be not in the power of the slave to perform it,
altho’ he be not prevented by the heir, he ought
to have his freedom, ead. tit. 55.

JMoreau for the defendant. The district court
did not err, and the witnesses were properly re-
jected. It is in evidence, from the will of Far-
rar, introduced by the plaintiff, that she was
his slave, was born of a negro woman, his pro-
perty, and that he bequeathed her freedom’ to
her upon certain conditions : she claims it under
it. It would be therefore, a depariure in the
pleadings, to allege and seek to prove that she
was born free. How can she say that she was
born free and emaﬁcipated ?

If she was not born free, no parol evidence of
her emancipation can be received. By the 50th
article of the Code Noir, enacted by Louis X'V,
in 1724, and especially put in force by Goovernor
O’Reilly, in 1769; it is expressly provided that
emancipation, can only be granted by ‘a written
instrument : an act infer @n'vos or causdi mortis.

May 1816.
V)

BEearDd
vs.
Poxpras.
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Eastn.Distiict. W e contend that she is what is in the Roman
May 1816. . . :
~ law called a statuliber, and not a free woman.

Bearo  On this we are at issue.
vs. ’

Povpnss. Alittle closer examination of the title of the di-
gest de manumissis testamento, commented upon .
by the plaintiff’s counsel, would have convinced
him that the general principle of the Roman
law, in respect to conditional enfranchisements,
is quite the reverse of what he argues it to be,
and the laws which he has cited, are exceptions
only to the general rule, which are not suscep-
tible of extention. ’

Freedom may be given absolutely or condi-
tionally, or to. be enjoyed at a future day.
When the slave is manumitted absolutely, he
becomes free as soon as the succession is accept-
ed; but if either a condition or time be added
to the manumission, the condition must be per-
formed or the time must elapse, hefore the free-
dom is enjoyed, jf 40, 4, 23, §. 1, 3 Pothier’s

- Pand. Just. 55. 14 Rodriguez’s dig. 187.

According to the Spanish law, all legacies
may be absolute or conditional, or at a future
day, Part. 6, 9, 31. 4 Febrero contratos, ch.
1, » 46, )

In legacies under a condition or at future day,
the condition must be performed, or the day
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must arrive before they have any effect. Part. pastn. Disict.
" 6, 9, 24. Febrero id. n. 4y 48. ey 1me

Slaves manumitted by will, under a condition,  Beamo
or on a future day, were called at Rome statut . poyopss.
liber: until they acquired their freedom. g 40,
8, 1. 14, Rod. dig. 287. -

StarTuLiBer. By this word was designated
the slave manumitted, under a condition, or at a
future epoch; it came from statuta libertas, con-
ditio statutee libertatis. 1. 81 ff de legatis 2
" Dict. du Dig. n. 1667.

Till the condition was performed or the day
arrived, the statuliber was considered as a slave.
No body is ignorant that the statuliber is in
the interim the slave of the heir. jf 40, 7, 9
14 Rod. Dig. 315.

~ Children born from a woman statuliber, are
the slaves of the heir. 40, 7, 16. 14 Rod. Dig.
321, 322.

‘We read in the books of Gams Cassius, that
what is acquired by a statuliber, before the per-
formance of the condition, added to the manu-

“mission, does not enter into the peculium which
is bequeathed, unless the legacy be made for
the tithe when he should be free. Yetitis to be
observed that the peculium being susceptible of
increase and decrease, the increase ought to make
part of the legacy, provided the heir has not
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“East'n. Distvict. taken the peculium from the slave. fF 40, 7, 28,

14 Rod. Dig. 331.

The statuliber differs but lite from any other
slave, as to the actions which grow eut of a tort,
the gestion of an affair, or a contract, jf 40, 7,
29. 14 Rod. Dig. 331.

It is then correct to say that the plaintiff is as
yet but a statuliber, and that she cannot lay any
pretention to her freedem, till she performs the
condition added by the testator to her manumls-
sion. After this, and not before, she Fill be
entitled to her freedom, and to the legacy left
her by Farrar, if she has not yet received it.

The statuliber can only become free by per-
forming the condition added to his manumission,
if it be possible, and no one prevents him from
performing it. 40, 7,3. 14 Rod. Dig. 300.

As to the possibilty of performing the condi-
tion, the Roman law speaks thus : he is not
considered as stataliber, whose freedom is pro-
tracted to so distant a day, that he cannot live

ill thens or who is manumitted under a condi-

tion very difficult or almost impossible to bie per-
formed, so that he cannot hope to b free. "As

if T manumit my slave, on condition that he

pays my heir one thousand times a given shm’,
or if I manumit him when he dies: for freedom -
thus given, according to Julianus, is without ef
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fect, because the testator had not really the in- Eastn. District.

tention of giving it. jf 30,7, 4, § 1. 14 Rod. May 1816.
Dig. 308. ‘ Beanp

s,

As tothe slave being hindered from perform-  porpras.
ing the condition, there are two,kinds of hinder-
ances which cause the condition to be considered
as performed—the hinderance which proceeds
from the heir, that which results from obstacles
which. it is not in the power of the statuliber
to overcome. '

If the heir prevents the performance of the
condition, as for example, if he refuses to receive
the sum which the stgtuliber tenders him, ac-
cording to the will of the testator, it is beyond a
doubt that the slave is free, because he is pre-
vented by the heir from performing the condi-
tion. ff 40, 7, 3.

Every hinderance proceeding from the heir
does not, however, cause the condition to be
considered as perfdrmed with regard to the sta-
tuliber. 1t is requisite, in order that it may
have this effect, that the object of the heir
should have been to prevent him to obtain his
freedom. jf 40, 7, 38. 'Thus, if the heir for-
bids the statuliber to work for any other person
but him, desiring that he should serve him ‘ex-
" clusively, in such a case, and the like, it will
not be holden that he thereby hinders him to
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East’n. District. perform the condition 1mposed by the testator,

May 1816.
NG

BEearp
vs.
Poypras.

that the slave should pay a given sum to the
heir, because the slave is nevertheless bound te
labour for the heir. 14 Rod. Dig. 338.

With regard to any personal hinderance, it is
admitted, that if the statuliber does every thing
in his power to perform the condition, and he
cannot succeed, he is deemed to have performed
it, and he becomes free. '

When freedom is given under a condition,
the decisions are, that if the slave is not in fault
in not performing the condition, although he be
not hindered by the heir, he shall have his fl ee-
dom. 40, 4, 55. id. 40. '

There is a similar disposition i in the partldas
If a testator has ordered that his slave be eman-
cipated, on condition thathe perform certain ser-
vices to another person, if the slave does every
thing in his power, and be hindered by another,
the bequest shall take effect, and the slave shall
be manumitted, in the same manner as if he had
performed the services. The reason is that the
law has ever been favorable to liberty. We say
that if the testator makes a legacy, under a con-
dition which itis in the power of the legatee, and -
of some other individual to perform, if the condi-
tion be not performed, through the fault of the le<
gatee, the legacy shall notbe valid, Part. 6, 9,22.
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This is a valuable authority, and is decisive East'n. Distric'..
. . May 1816.
in the present case. For,it cannot be pretended '~ ~_
that the heirs of Farrar put any obstacle to the Bz

performance of the condition impesed on the Pormmas
plaintiff by the testator, nor that she has been
hindered from performing it.

'The partida 6, 9, 31, contains the same dis-
position as the jff 40, 4, 16, cited by the plain-
tiff’s counsel. Where freedom is bequeathed
to take place on a given epoch, the law admits
certain fictions in favour of freedom ; but this
cannot be extended to the case of freedom,
granted on condition of doing er not doing some
thing, to give a thing, to renounce a right: be-
cause positive laws decide, that the statuliber
can only acquire his freedom by the performance
of the condition, unless it be not in his power
to perform it.

The plaintiff’s counsel has cited ff 40, 4, 33
and 34. 'These authorities are not at all appli-
cable to the present case. They relate to free-
dom bequeathed for a time. The plaintiff is
not manumitted so. KFreedom may be bequeath-
ed to be enjoyed after a future day : I 10, 4,
44, but it cannot be bequeathed for a time, so
that the manumitted slave, at its expiration, may
be held in slavery again, because he who was
once free cannot be a slave again.

Vou. 1v. - 4z
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Pastn. District.  Laastly, it is contended that conditions, added

May 1816.
IV a'a ¥

Brarp
. s,
PoYDBAS.

to the bequest of freedom, are to be considered
as nullities, and ff 40, 4, 52 & 55 are relied
on. How can this assertion be reconciled with
the laws of this and the 7th title, which we have
cited, which declare that the statuliber can only
cease to be a slave, by the performance of the
conditions, under which freedom has been grant-
ed to him?

It is known how rigorous the Romans were
in regard to the forms of their actions, clauses
and stipulations. If in a clause of a will, free-
dom was granted absolutely, and in another it
was sought to be revoked, the latter was consi-
dered as not written. 'This was the case in the
will of Missenius. Freedom was deemed to
have been bequeathed absolutely, since the law
cited states that the slave will acquire his free-
dom, as soon as the succession is accepted,
which is, as has been shewn, the proper cha-
racter of freedom bequeathed absolutely. The
second clause was, according to our reasoning,
considered less as the grant of freedom, than
as a revocatory clause on a certain contingency :
such a revocation could not be admitted, as it
militated against the principle that he who was
once free can never be reduced to slavery. It
is thus that Rodriguez understands this part
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of the digest. Por la clausula primera de Bast'n. Distict
la ley, se concede la liberdud al siervo ; la qual " 1016
70 se revoca por lo clausula posterior. 14 Rod.  Bewo

Dig. 213. Pogx-«As.
So, in a donation inter vives, which ought to

be irrevocable from its nature, every clause by

which a donor would reserve to himself the

right of disposing freely of the thing given, or

to resume it, would be null, while he might le-

gally impose conditions on the gdonee, without

performing which, he could not have the benefit

of the donation. 2 Pothier Don. inter vivos,

part 7, art. 3.

Dersieny, J. delivered the opinion of the
court.* 'The plaintiff and appellee, a mulaio
woman, supposed to be the bastard child of
Christopher Beard, deceased, claims a tract of
land, now in the possession of the defendant and
appellant, which she says was devised to her
by her reputed father.

According to the statement of facts, which
eomes up with the record, it appears that the
plaintiff was the slave of one Benjamin Farrar,
at the time of Beard’s death : but she alleges
that, if certain witnesses whom she offered had
been heard, she might have proven that she was

* ManTiIN, J. did not join in this opinion, having been of counsel
in the case.
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Fast'n. District. born free, was so reputied and had been acknew-

JMay 1816.
(¥ a's W)

Biarp
s,
PoYDRAS.

ledged as such by Farrar, before the death of
Beard. 'Thatevidence having been rejected, her
counsel filed a bill of exceptions, upea which
it is necessary to pronounce before we proceed
further.

¥rom the matter set forth in the bill of excep-
tions, it appears that before any attept had been
made on the part of the defendant to prove that
she is a slave, she introduced in evidence the
will of Benjamin Farrar, in which he orders khis
executors to emancipate her, and afterwards the
testimony, which was rejected, in order to shew
that she was born free and had been acknow-
ledged as such by Farrar, in the life time of
Béard. 'The district judge thought that by pro-
ducing the will of Farrar, she had destroyed
the presumption of her free birth, and had shewn
that she relied on a title to freedom by emanci-
pation, and being of opinion that freedom by
emancipation could not be proven by witnesses,
he rejected the witnesses proffered.

In both these positions we think that he was
mistaken.

If the will of Farrar, produced by the plain-
tiff, contained nothing else with regard to her,

- than an expression of his intention, that she

should be enfranchised, there would have been
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some reason to suppose that she relied on it, as ;Eﬁtl’;y.rl)gsltgict.
her title to freedom, and to consider her as stop- \_~~_
ped frem attempting to prove that she was born Buap
free, or that she had been manumitted prior to Poxnrss
that will ; tho’ it must be confessed this would

have been to carry very far the doctrine of estop-

pel. But the sixth section of the will of Farrar,

which the plaintiff read in evidence, contains

other particulars concerning her. He there sti-

pulated that her freedom, and the legacy which

he leaves her, are in consideration of all and

every claim whatever, which she may have to

any estate left by Beard, and requires that, upon

her arriving to the age of eighteen years, his
executors shall take from her a proper discharge
therefrom. Here then is another matter men-

tioned than the emancipation. The plaintiff

well may have produced this document, to shew

that Benjamin Farrar was himself aware that

she had some claim upon the estate of Beard,

which Farrar had appropriated to his own use.

The mere reading of that clause, therefore, is no
evidence that the plaintiff intended to use it as

a title to freedom, and ought by no means to

have operated as a barrier against the introduc-

tion of any proof, which might tend -either tq

shew her free birth or her emancipation anterior

to that will.
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The plaintiff has offered to evince iwo facts:
first that she was born free, secondly that she
was reputed free and acknowleged as such by
Karrar, in the life time of Beard. On the admis-
sion of any proof of the first fact, the district
judge was of opinion that she had herself des-
troyed the presumption of her free birth, and
could not be permitted to establish it by evi-
dence. But, we have already shewn that the
introduction of the will of Farrar cannot be in-
terpreted with that rigour. 'The plaintiff then
could produce testimony that she was born free.

As to the other fact, viz. that she was acknow-
leged free by Farrar, in the. life time of Beard,
it is said, that as this must mean that she was
then emancipated by him, no oral evidence
could be admitted in support of that allegation,
because emancipation must be proven by wri-
ting. It is not denied that, by the laws of
Spain, slaves could be emancipated verbally,
in presence of witnesses: but, it is said, that
at the time referred to by the plaintiff, the
French law, called the code noir, according
to which none but written acts of emancipation
were deemed valid, was in force in this country.
To establish this, a proclamation is produced,
issued by Don Alessandro de O’Reilly, of the
R7th of August, 1769, whereby it is continued
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in force. How far the Spanish officer, who Eastn. District.
. L . May 1816.

took possession of Louisiana, was authorised to | -~ ~_

maintain the former laws or introduce the laws  Bramo

of Spain, is a subject on which vain inquiries hrpms.

have often been made here. It is probable he

did not deposit among the archives of the pro-

vince any copy of his instructions, or that, if

he did, it has disappeared before the country

was delivered to the government of the United

States. We are therefore left to take it for

granted that he did not act without authorisa-

tion. Admitting then that he had a discretion-

ary power to preserve such of the existing laws

as should be deemed fit, it appears that he

thought proper on the 27th of August, 1769,

that is to say, about a week after he had taken

possession, to declare that the French code noir

should continue in force. But that this was a

measure resorted to on the spur of the moment,

in the midst of the storm which then agitated the

country, is evident from his subsequent conduct.

We see him three months after, when tranquillity

was restored, and when he could give the neces-

sary attention to the business of legislation, pub-

lishing in the French language an extract from

the whole body of the Spanish law, with refer-

ences to the books in which they are contained,

purporting to be intended for an elementary in-
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Fast'n. District. struction to the inhabitants of the province;

May 1816.
Y
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meanwhile the knowledge of the Spanish lan-
guage should diffuse itself and enable them to
read the laws in their original idiom. This pub-
lication, followed from that moment by an unin-
terrupted observance of the Spanish law, has
been received as an introduction of the Spanish
code in all its parts, and must be considered as
having vepealed the laws formerly prevailing in
Louisiana, whether they had continued in force
by the tacit or express consent of government.
"The observation made by the counsel of the ap-
pellant that the French code noir, ordered by
O’Reilly to continue in force, could co-exist
with the Spanish laws afterwards published,
hecause it contains certain regulations for which
the Spanish laws have made no provision, is
probably correct. 'When a law is not absolutely
and generally repealed, such of its provisions
as are not repugnant with the subsequent laws,
do not cease to have effect. On the present
question, was there no disposition in the laws
of Spain concerning the enfranchisement of
slaves, it might be just to pretend that the French
code noir ought to be resorted to, but as the re-
verse is the case we must refuse to consult it.
The witnesses, offered by the plaintiff, ought
therefore to have been heard, even upon the fact
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of emanmpatmn, supposing the testimony tend- Eastn. District
ered such as the law 1, tit. 22, part. 4, does w
admit. Upon this point, it is true that the plain.  Beaun ’
tiff’ has not been as explicit as it was her duty Porvaas.
to have been: she ought to have shewn her
readiness to prove such emancipation as is valid
by that law, that is to say, an enfranchisement
before five witnesses. The manner in which _
she tendered her proof, did not shew that, but
rather raised a suspicion that she was not able .
to prove so much. Yet, as it did not exclude
" all probability that she may evince what the
law requires, she ought to have been permltted

to introduce her witnesses.

The plaintiff, notwithstanding the rejection
of that evidence, had judgment in her favour
" in the inferior court, and did we agree with the
district judge on the merits of the case, it would
be unnecessary to send it back. But, being of
opinion that as the case now stands, she ought
" not to recover, we are obliged to remand it.

It is adjudged, ordered and decreed, that the
judgment of the district court be reversed, both
as to the principal demand and as to the war-
ranty, and that the case be remanded to the
district court, with instructions to the judge to
admit any legal evidence, which the plaintiff

VoL. 1v. 3A
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Eastn. District. 118y offer in sﬁpport of the allegations contained
% in her bill of exceptions.

Bearp
vs.
PoYDRAS. -

- .- RUST vs. BANDOLPII

Anappeallies  Apppar from the gdurt of the first district.
from a court of . ) . . . g
probates to the * C ) o

district court,  MaTHEWS J. delivered the opjnion of the
andfromthence

to the supreme court. ' T'his is a suit in which the right to the
court, on the '

appointment of curatorship of the estate of Solomon Sterne, de-
a curator to a . . . g

vacant estate. Ceased, is claimped by both parties. It appears
thin s‘clgﬁr: sithat the estate .is ab intestato, and alse such as

{’;"’gmt"“ﬂ‘é is known to our laws by the denomination .ofsa

opposite party 3 ir

3 e that thy vacant estate, clfa,.xmed by no person, as hgn 5 OF
applicant is not yy der any title. For its administration there-
domiciliated in . ' : DA TR
the state and fore, a cyrator ought to be regularly appointed.
possesses no > . -
propertyin it— ' . e
that the other  The case comes before us on an appeal from
claimant wasan - ' . )

old friend of the district court, to which an appeal was taken
the deceased,

& is a larger from the judge of probates of the parish of New-
creditor, and a

person of pro- Orleans—thé same party, the defendant, being

?neg_tyandmnd' appellant in both instances.

The district . T
court f)uglhtuta. .. It is contended, on the part of the plaintiff and
try tb d .. . .
w1 appellee, thak.-this is such a case in which the

distrigt “eourt had no jurisdiction, and to this
and a bill of exceptions was taken to the opi-
nion of thatcourt, in sustaining the appeal—that
this is not a case in which an appeal lies to this
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- the cause, as brought before us on the bill of
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court: lastly that the judgment of the district Eastn. District.

May 1816.
court, affirming that of the court of probates, is o~
correct. ™ © Rusr

8.

Ranvoorrs

I. We are of opinion that the right of appeal
to the district court from the court of probates, is
clearly given by the act defining the jurisdiction
of the court of the parish and city of New-Or-
leans, and that the district court was correct in -
taking jurisdiction of the cause, as it appearsto
be one of those in which an appeal was autho-

rised by law from the court of probates to the
late superior court.

H. Tt being admitted by the parties that the
estate of the intestate exceeds the value of three
hundred dollars, according to a just and ratio- -
nal “construction of the constitution and laws
from which this court derives its judicial powers,

" we do not doubt our right of entertaining juris-

diction of the present case.

I11. The correctness of the judgment of the
district court, in affirming that of the cour{ of
probates, must be tested by an examination of
the judge’s conduct in the course of the trial of

excepiions, taken by the counsel of the defendant - -
and appellant to the opinion by him given, in
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refusing to hear a witness offered to prove the

following facts : 4. that the plaiﬁtiﬁ' had no do-

micil in the city, and had not resided therein

three months prior to his application for letters

of curatorship : 2. that he possessed no proper-

ty within the parish: 3. thatthe defendant and

appellant was an old and intimate friend of the

deceased, who shortly before had expressed

his wish that he should have the charge of his

property, after his death: 4. that the defendant
was a larger creditor than the plaintiff: 5. that
he was the most discreet person to have been

appointed curator, was a man of considerable

property and standing, and his views, in apply-

ing for letters of curatorship, were to préserv‘e
the property for the heirs. '

To determine whether the district court erred
in rejecting the testimony thus offered, it is ne-
tessary previously to ascertain the nature and
effect of an appeal from a court of probates to a
district court, and also the legal weight and con-
sequence which a proof of these facts ought to
have on the respective rights of the parties. .

An appeal from any of the late inferior tribu-
nals to the territorial superior court, was always

~ considered by the judges of that court, and we

+ - believe correctly, as bringing the case up for the

purpose of trial de novo, in which the court was
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bound to give judgment on a full hearing of all Basen. Distiict

legal testimony in the case, as if in the first
instance 5 and according to the act above cited,
the right of appeal from a probate to a district
court, is placed on the same footing and must
be governed by the same principles, which pre-
vailed in similar instances before the latz supe-
rior court.

If all or any of the facts, which the defendant
and appellant offered to prove, might and ought
to have changed the opinion of the district court
with regard to the judgment of the court of pro-
hates, the judge erred in rejecting the testimony.

The causes which disqualify persons from
being appointed tutors to minors, and which are
applicable to curators ad bonu, are expressed in
the civil code 66, arf. 47, and it is true, as
stated by the counsel of the plaintiff and appel-
lee, that none of the disqualifications there de-
tailed, are atiempted to be proven against his
client.

It is admitted that this is the case of a vacant
estate, in which a curator ought to be appointed.
and, as there is more than one applicant for the of-
fice, the judge of probates was bound to exercise
his discretion in chusing between them. Butin
judicial proceedings, the discretion of a judge is
legal. not arbitrary. 'We have before staind that

Huy 1816.

(W o'

Rusr
8.
Raxporrn.
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astn. Distrset. the district court was bound to try the cause de

oy 1816,

<

[ g
Rust
T,
Raanocrn.

novo, and consequently ought to have exercised
a legal discretion, in deciding on the claims of
the paities, after a full developement of all
facts refating to them. '

It is laid down in the civil cbde 14, art. 12,
that in selecting curators to a vacant estate, the
velations of the deceased are to he preferred to
creditors, creditors to strangers and persons not
interested in the succession, provided that the
petsons thus fo be preferred, have the necessary
qualifications.

We e clear that interest in the estate is the
veazon of the rule, by which the preference is
established : and this reason, when a contest a-
rises among creditors, if their qualifications are
in all ofhev respects equal, will extend the right
10 a preference to the creditor who holds the
largest claim.  We are therefore of opinion that
the district court erred in refusing to admit the
testimony offered by the defendant and appel-
lant, by which he offered to prove himself a
larger creditor than the plaintiff and appellee.

Aluro’ perhaps the circumstance of a person
not being domiciliated in the state, would not
exclude him from the office of curator ab intes-

fato, claiming as a relation or creditors against
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strangers or persons wholly uninterested in the rain. tistric

succession, yet where two partics are contending
for a preference, whose pretentions are in other
respects nearly equal, it would be nothing more
than an excrcise of sound discretion in the
judge, to prefer the citizen of the state who pos-
sesses property which is tacitly mortgaged for
the faithful performance of his duties as curator,
to strangers not possessing this additional quali

fication.

The intimacy which the defendant and ap-
pellant offered to prove to have subshted belwen
him and the deceased, and also the wish of thie
latter that he should In case of his death have
the charge of his property, arve circumstances,
which alone would not even balance the -preteﬁ-‘
tions of a bona jfide creditor, but which vembined.
ag they are in the present case, with other mat-
ters, morc immediately affecting® the’ rights of
the parties, might have some weight in the deci’
gion of the cause, and therefore may be received
in evidence. without any violation of its rules.

It is ordered that the ]udﬂ'mtult of the district
court ‘be annulled, avoided and rev ersed, and
that the cause be there remanded, for a new trial,
with dn‘ectlons to the judge to admit the defen
dant and appellant to the proof of the fact

Way 1816,
('

P HIWSY

Ravnorry
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#aon District. Stated in his bill of exceptions, by any legal tes-
ttMup 18160 . <o
) o timony in his power.

NN

. Rust )
s Livingston for the plaintili, Kllery & Smith
RAxvoLrn. .

for the defendant.

i THOMIS & ALy~ ELRKLVS.

Adebtofone  APPRAL from the court of the parish and city
ot the partners

4 camnot be set Of New-Orleans.

off agginsta de-

mand of the : . . .

firm Martin, J. deliverved the opinion of the court.

The plaintiffs and appellants claim 51192 92,
the amount of a quanlity ol goods, purchased by

the defendant from their fivm : the account, which
is annexed to the petition. is made part of the
statement of facis.

The defendant opposes 1o the plaintiffs’ claim,
an account against the firm, by whicn it appears,
that he is a creaitor of the firm for %93, 79.
This account, annexed to the answer, is also
made a part of the statement of facts,

The two principal items, in the defendant’s ac-
count, the refusal to admit which oceasioned the
present suit, are 2 sum of $900 and one %300,
charged as paid to the plaintiffs on the 14ih of
December, 1813. These payments, it is alleged,
were eflected by the delivery of two checks of
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the defendant, to one of the plaintiffs, at a gam- Easen. District,
ing table. 'The receipt of these two sums by o~
one of the partners is not denied: but it is Tuomas & 2
contended they were a loan to him, on his pri-  Fuxix
vate account, for which the firm is not respon-

sible.

The defendant insists that these two sums
were a payment to the firm : that a payment to
one of the individuals of a firm discharges the
partnership debt, on which it was made—that
the present one is not invalidated by the place
in which it was effected, nor by any use made
by the partner who received it.

The case was tried in the parish courl of
New-Orleans, where a jury found a verdict for
the defendant. 'The plaintiffs prayed for a new
trial, but the court refused it, on the ground
that the payment was a correct one, and the
plaintiffs are bound to allow it. From the judg-
ment of the parish court, the plaintifls brought

the present appeal.

We are of opinion that the judgment is an
erroneous one: the sums in dispute were im-
properly allowed as a payment.

From the defendant’s own shewing, in the
account annexed to the answer, the two checke

Vou, 1v. 3B
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Eastn. Dstnct. were handed on the 14th of December, 1813,

Jav 1816.

\~~_ b a time when, it appears by the same account,
Tuowss & ar. there was nothing due from the defendant to the

8.
ELRINs.

plaintiffs; and from the plaintiffs’ account, % 6
70 cents only appear to be due. The goods
charged appear to have been purchased, for the
most part on the 22d of the same month, so that
the amount of the checks, delivered eight days
before, was improperly considered as a payment
of them. .\ payment is in its nature, though
not In its essence, rosTERIOR to the debt.

It remains for us to enquire, whether we can
consider the proceeds of the checks, in such a light,
as to admit them in compensation of the debt.
It clearly appears that the money was loaned :
now, a loan to one of a firm does not bind the
firm to repay, unless the money loaned be for
the use of the firm. Nothing shews this to be
the case here. The place, in which the loan
was made, gives rise to a strong presumption,
that its object was the sole accommodation of
the one of the plaintiffs who received it. The
debt must be viewed as his private debt. Now,
it is clear that a private cannot be set off against

a joint debt.  Smith vs. Duncan & al. 1 Mar-
tin, 23.

Independently of these two sums, that of
B 480 was also paid after the creation of the
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: debt resulting from the purchase of gogds, in Eastn. District.

the same manner, viz. by a check handed at the

JMay 1816.

gamitig-table to.the same partner: 8400 of Tuomas & 3. '

which appear to have been returned. If this
transaction stood aloof from the-6ther, we
might incline to allow the-8 80, as a payment.
But the transaction is so much akin to the for-
mer, that it must take its character from it. The
defendant had before, at the same-place, lent
money to one of the partners, on his private ac-
count now the subsequent siipply afforded,
Was, 1n4 all its circumstances so similar, thatit
_partakes too-much of the nature of the former to
‘be distingunished from it.

1t is therefore ordered, adjudged and decreed,

‘that the judgment of the parish court be annul-

led, avoided and reversed, and that the plaintiffs
do recover from the defendant the sum of eleven
‘hundred -and ninety-two dollars and ninety-two
cents, with interest, at the rate of five per cent
per year, from the date of the judicial demand,
with costs.

‘Porte‘r and Depeysier for the ‘plaintiffs.
G'rymes for the defendant.

Ex.xmq
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East’n. District.
May 1816.

e

JopNsoN
vs.

Boow’smeres.  ApppaL from the third district.
‘The heir can- ! '

JOHNSON vs. BOON’S HEIRS. =~

b . ' : . e . L
ot e S‘;gg‘;;‘;s Maruews, J. delivered the opinion of the ~ ~

m‘iﬁfg’;gg;"csgcourt. This suit was instituted by the appellee -

the estate, can- . B :
notbe proceed. t0 Tecover from the defendants, as heir of James

edagainst while H ai
e the. Boon, deceased, debts of his estate. The claim

heir nor cura-ig gpposed on the ground that nothing was in-

7

_ tor.

herited by the defendants and appellants from ar
James Boon. X

The principal facts necessary to a correct de-
cision, as they appear fiom the evidence and pro-
ceedings transmitted, ave as follows. The ap-
pellants and defendants are the lpgltlmate issue
of the marriage of James Boon and Eunice his
wife, which was contracted in North Carolina. |
At the time, she possessed in her own right, _01:
afterwards acquired from her father or brother
during the coverture, a female slave, named
Jenny, who, with her increase, is now in the
possession of the defendants. Boon, the father,
had brought these slaves, with his family, from
North Carolina to Georgia and Florida. At
the time of his arrival in the latter place, it was
nnder the Spanish government, and it continued
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s0, long afterwards ; he always exercised owner- East'n. District

ship over the slaves, altho’ ke frequently declar-
ed that the property of them was not in himself,
but in his children, who inherited them from
their mother. In the year 1809, Courtland
Smith (the husband of oue of Boon’s daughters,
and who is joined with her, as a defendant in
the present suit) was appointed curator to Boon’s
children, by a competent authority, and as such
obtained possession of the slaves, (Boon being
still living) claiming them for the minors, as
their inheritance from their mother.

According to the provisions of our law, heirs,
who accept an inheritance, are bound to pay the
debts of the ancestor to the extent of their own
property, if they take the estate without the be-
nefit of aninventory : but, if the estate be legally
inventoried, then only to the amount of the in-
heritance. T'o make the heir responsible for
the debts of his ancestor, an acceptance of the
inheritance is necessary, and it may be express
or tacil. A succession is accepted expressly.
when the leir assumes the quality of such, in
some anthentic or private instrument, or in some
judicial proceeding. Itis accepted tacitly, when
some act is done from which the intenlion of being
heir must necessarily be supposed, Civil Code

JMay 1816.
™V N/
JOHNSON
8.
Boox’s HEIRS
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East'n Diotmet 162, arf. 77, and in this respect the Spanish

HMay 1216
L™ .
Jo.ansoN

Ty

BooN’s HLIRN.

law accords with our code. 1tis useless to en-
ter into any minute detail of the acts, which the
law would construe iufo 2 tacit acceptance of a
succession. None such appear to have been
done by the appellants. They claim and pre-
tend to hold the slaves, who form the main sub-
ject of dispute in the present case, on a right in-
dependent, separaic and distinet from that of
their ancestor, Boon. 1t is true that in the state-
ment of facts, it is admitted that one of the wit-
nesses deposed, thal a bed, the property of the
father, was taken by one of the childien, with-
out specifying which of them: a circumstance
so vaguely relaed, as to be insufficient to fix
on the appellants such aninlermedling with the
inheritance of their ancestor, as ought to hur-
then them with all the inconveniences and losses.
which ought to vesult from a simple acceptation
of it. 'We are of opinion that no person. as
heir, can he considered liable to the payment of
the debts of the ancestor, without accepting the
wheritance. The appellants, from any thing
that appears in the present case. have not ac-
cepted the succession of Boon, their father, and
thercfore ought not to be compelled to pay his
debts; for altho® the preperty they possess,
which. if it really helonged to him, in Lis life



OF THE STATE OF LOUISTANA. 483

time, ought to be subjected to the discharge of East'n. Districe.
his engagements, yet, until it b ted by L2
iis engagements, yet, until it be represented by \_~ _,
an heir or curator, no judgment can he regularly  Joussox

. . Ts.
rendered against it. Boox’s HEIRS

It is therefore ordered, adjudged and decreed,
that the judgment of the district court be annul-
led, avoided and reversed with costs 5 but, with-
out prejudice to the plaintdf and appellee, in
any future proceeding, which he may legally
carry on against the estate of the said Boon.



CASES
A\RGUED AND DETERMINED

SUPREME COURT
STATE OF LOUISIANA.

East'n. District EASTERN DISTRICT, JUNE TERM 1816.
June 1816.

\ g ] el 4 G
ALLARD
s, ALLARD vs. GANTUSHEAU.
GANUSHEAT.

The appeal  AppPEAL from the first district.
must be dismis-

sed when there - The appeal in this case was dismissed, there
is ncither state- A .
ment of ficts, heing no statement of facts, bill of exceptions, or
special verdiet, - R
ke special verdict.

Moreau for the plaintiff. Seghers for the

defendant.

D ¢ e

BROU vs. HERMAN'

The appeal  AppeAl from the first district.
must be dismis-

sed whenthere  "Phe appeal in this case was dismissed, there
is neither state-

ment of facts, heing no statement of facts, bill of exceptions, or
special verdict, < .
& special verdict.
Grymes for the plaintiff. Cerlefon for the
defendant.
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East’n. District.
June 1816,

FORSYTH & AL. vs. NASH. ~

Fonsyrn & ar.

ArreAL from the court of the parisli and city  Nasx.

of New-Orleans. A negro will
be presumed

free, tho’ pur-

MaRrTIN, J. delivered the opinion of the court. chased as” a
slave, ifthe pur-

The plaintiffs in this case claim the defendant, chase wasmade
i a country,

~ a negro man, as their slave. It therefore be- in which slave:
hooves them to show sla.ver‘y in him and pro- zeq, Torles 1
perty in them.* be was before
The evidence adduced for this purpose is de ?sr.le’mwmh

1, a bill of sale by which the defendant was sold
to them ¢to have and to hold the said negro
man, and- to dispose of him, as they shall think
proper.” 'This instrument, bearing date the 5th
of September, 1803, was executed at Detroit, in
the territory of Michigan, was there recorded,
and is duly authenticated.

2. The deposilion of David-Delaunay, who
swears he knows a Mr. Forsyth, at St. Louis,
whose christian name he is ignorant of, but
knows not the other plaintiff; that there was at
D'g,?t\rpit, a mercantile house, under the firm of
. K.i’ﬁs.ey & Forsyth, but he is ignorant whether
~ Mr. Forsyth of St. Louis be one of that house ;
that he saw the defendant at Mr. Forsyth’s in

* But see Trudeaw’s ex’s vs. Robinette, January term 1817.

Vou. 1v. 3C
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Eastn. District, S{. Loms, but does not know to ‘whom he be-

\V o'

Fonsytn & .aL.
va.
Nassa,

longed.

3. The deposition of Nicholas Girod, who '
swears that, while he was mayor of New-Orleans,
the defendant was brought before him, and con-
fessed he was a runaway and belonged to some
person, the name of whom the witness does not

* recollect, who had promised him his freedom. -

4. The deposition of A. B. Duchouque“fﬁ"ﬁbf
St. Louis, who swore he never saw the defen-
dant in the possession'of the plaintiffs, because

* the plaintiffs lived at Peoria, in the Illinois ter-

ritory ; thatthe plaintiff, Forsyth, employed him
in 1813, to stop the defendant 5 that he took him -
up in New-Orleans and brought him before the
mayor, where he confessed he had ranaway from .
the plaintiffs, and did not like to return to them
on account of a wife and children he had in
New-Orleans. “

5. The deposition of Pierre Le Vasseur, who
knew the defendant in Peoria, in the Illinois
territory, about ten‘years’ ago. He was known
and 1eputed to be a slave; the witness knew
him in the possession of Forsyth for four years -
He ranaway from Peoria, about six years ago :
the witness soine time after met him at Mauper-
tuis, in the Illinois termtory, and the defendant



OF THE STATE OF LOUISIANA. : 38y

said he was ranaway from his master and Was East’n. District.
¥ June 1816.

going to_St. Louis. , ey
On these facts the counsel contends that the Forsv™ &ar.
slavery of the defendant and the property ofthe  Nasu.

plaintiffs are fully proven. ok

3
I. The evidence of slaveryresulting from the -

tolor of the defendant, JAdelle vs. Beauregard,
1 Martin 183, from his declar atlons that he had a
‘master, that he belaﬁzged to a man who had pro-
‘mised him his freedom, from his attempt to jus-
-tify his unwﬂlmgness to return, by the circum-*
* stance of his haviig a wife and children in New-
Orleans, thereby tacitly admitting the obliga-

g ‘, tion he was under 0f retmmng to the plamtlﬁ‘s.

1L The property of the plamtlﬁ's is said to be .
proven by the bill of sale." :

7

The defendant’s counsel shews that in the
territories of Michigan and the Illinois, the only
places, except New-Orleans and St. Louis, which.
the 'defendan’tf appears to have inhabited, slavery
does not exist 3 that'it is forbidden by law. The
ordinance of congress of the year 1797, provid-
L mg that ¢ there shall be nelther slaver 'y nor in-

i ;Voluntary servitude, in the said territary, other-

wise than for the punishment 6f crimes, whereof L
the party shall have been convicted. Provided"
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East'n. District. that . any person escaping into the same, from

June 181

—~ whom labor or service is lawfully claimed in any
Foxsrrs & st. one of the original states, such fugitive may be

NasH.

lawfully reclaimed, and conveyed to the person
claiming his or her services as aforesaid.”—
Hence in the'opinion of the counsel, a presump-
tion arises that the defendant is free, which over-

weighs the contrary presumption which arises

{from the color. '

It is further contended that as the bill of sale

could convey no title, unless the defendant had

been duly ¢onvicted of a ciime, or in case he

owed services in one of the ofiginal states; and

had escaped into the Michigan territory, the.

plaintiffs are bound to bringthe defendant within

one of these two cases ; that if the defendant
was convicted of a crime, by which he became

bound to involuntary services, the record of this

conviction ought to be produced ; so ought, in the

other case, evidence of the duty of quluntary‘

service, in one of the or iginal states and of escape
into the territory; that the apparent unlawful-
ness of the authority, exercised by the plaiatiffs
over the defendant, to which he may have sub-
mitted from his ignorance of his right or of the

means of asserting it, is not repelled by his ad- -’

mission that he had a master, that he belonged
*to a person who had promised him his freedom.
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For while it appears that the plaintiffs de facto, Eaﬁ;’]}igs{gict,
though not de jure, kept the defendant foranum- __ _
ber of years in servitude, it cannot seem extra- Forsrra & .
ordinary that he should refer to them by the i
appellation of his masters, and the alleged pro-
mise of freedom may well be presumed to have
been made to allure the defendant into submis-
sion. Neither is it said, can the admission of the
defendant, that he ranaway be received as con-
. clusive evidence of a legal obligation to stay:
Alight from unlawful servitude being more gene-
“rally resorted to, than the bold assertion of free-
dom. Keptfor a number of years, perhaps from
his birth, in bondage, the spirit of the injured
negro is said to have been borne down, by the
influence which long exerted mastery creates.
We are of opinion, that as the case affords
no evidence of any residence of the defendant,
in any country in which slavery is lawful, this
case must be determined by the laws of the
country in which the defendant dwelt when he
came to the hands of the plaintiﬂ'é—that the or-
dinance of 1787, having proclaimed that slave-
ry should not exist there, unless under two ex-
ceptions ; the plaintiff must bring the defendant
under either of them, and having failed to do
so, must have their claim rejected.

Whenever a plaintiff demands by suit, that a
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Fastn. District. person. whom he brings into court as a defen-

June 1816.

dant, and thereby admits to be in possession of

Fonsrrn & ar-his freedom, should be declared to be his slave,

w8,
NasH.

he must strictly make out his case. In.this, if
in any, actore non probante absolvitur reus.
Here the plaintiffs have failed in a very es-
sential point, proof of the alleged slavery of the.
defendant.
Their title can only have been lawful, at the

time the bill of sale produced was made, on two .
grounds : theright of the vendor, or the liability -

of the obJect of the sale, must have been absolute
or qualified. Jbsolute, viz. complete ownership
and slavery, in the sole case of conviction of a
crime by which freedom was forfeited. 'Qua;

 lified, viz. the right of reclaiming and conveying
‘the defendant out of the terr‘;tory into oné of

the original states, in which he'owed involuntary
servitude or labour. 'This qualified right could
only exist in the case of the defendant’s escape.

Now, it cannot' b’ contended that this quali-

fied right only was disposed of : that, which is

the evident object of the salq, is the absolute
vight to have and to kold during the natural life
and to dispose as they please. 'The conduct of

the plaintiffs, towards the defendant, shews that -

it was this absolute right which they considered
themselves as the purchasers of. 'This they un-.
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lawfully attempted to, and did successfully for agtn. Ditrict

a number of years, exercise, till the defendanf ~~_
sought his safety in flight. Thejr tille to him, if Fonsrm & az.
it exists, must be grounded on his conviction of a - Nass.
crime. ' Now the evidence of this, is a matter of

record : the paper must be produced or account-

ed for. )

'The parish court erred in sustaining the plain-
tifi’s claim. -Its judgmentis therefore annulled,
avoided and reversed, and this court doth order,

" adjudge and decree, that there be judgment for
the defendant with costs. » '

Morse for the plaintiff; Moreau for the de-
fendant. ’

LABRANCHE vs. WATKIN'S,

AppPEAL from the second district. A runaway

. slave cannot be
Marriv, J. delivered the opinion of the court. ii'friﬁ{&‘é‘}i‘;is
The plaintiff complains that the defendant de- gtefhéh dver.
tains his negro slave. 'The defendant answers, i the shesi

that the slave ranaway and was delivered to ff;l;a,ﬁ}a‘iné?aﬁ:

him. . . . : ly takes a bill of
him as jailor, that he advertised and detained J*kesabillof

him during the time prescribed by law, and fi- vendes, for the

' i ‘ . . . same price, the

nally sold him, after having obtained the per- salewillbe pre-

w . . . ' . sumed a fictj-
mission of the parish judge, that he has since tious one.
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East'n. District. bought the vendee’s title to the slave, under

June 1816.

(T

LABRANCHE
k1

‘WaATKINS.

which he now holds him.

The facts, as agreed upon by the counsel of
the parties, are these :

The slave was brought to jail on the 29th of
July 1813, and on the 16th of August, the de-
fendant wrote to a pérs_on in New-Orleans to
advertise the negro three times, according to
practice. 'There is no other evidence of any
compliance with the defendant’s directions in'
this respect, except a newspaper, bearing date of
the 8d of September, 1813, and the 29th of
August 1815, the sale took place. 'There is not
any date to the petition of the defendant for the
judge’s leave, nor to the judge’s order thereon.
The only fact stated in this petition is ¢ that
the negro had been confined as a runaway
two years, completed on the 29th of July,
1815.”” 'The compliance with any requisites
of the law is not alleged; it is not stated
that the negro was not claimed. The slave was
sold by the defendant to Henry Wyatt, who
immediately afterwards, viz. on the same day,
conveyed all his rights therein for the price at
which it was sold to him. The plaintiff pro-
duced a notarial act of sale, as evidence of his
title, which does not appear to have been ques-

' tioned.
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On the 20th of September, 1814, he sent his East'n District,

son to claim the negro, with a letter to the parish

June 1816.
NtV

judge, complaining that from the defendant’s Liueaxcus

neglect to advertise the negro, as the law re-
quires, he had not till then any knowledge of
his confinement. Eighty dollars were offered to
the defendant for his charges ; but he claimed
one hundred and eighty.

On the acknowledgment of the defendant’s
deputy that the negro had been advertised in
one paper only, the parish judge made an order
for his delivery, on payment of two months’
expenses and the fees of arrest 5 but the defen-
dant refused to deliver the negro thereon.

It is admitted that the negro was sick, that at
. the time of the plaintiff’s application the doctor’s
bill amounted to eight dollars, and afterwards
rose to forty one; that he was not confined,
worked out, and attended the defendant’s depaty
as a servant.

On these facts, the district court gave judgment
that the plaintiff recover the negro from the
defendant, and one hundred and eighty five dol-
lars and twenty five cents for his damages ; and
the defendant appealed.

His counsel contends that the order »f the
parish judge binds the plaintiff at }rast until it
be reversed, on an appeal ; and ‘0at the merits

Vour. . 3D

8.
Warkind
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East'n. District. of the case cannot he collaterally inquired into.

June 1816

He velies on the cases of Sheldon vs. Rush &

LansNcus .BllSh, 1 I)(ly 170, and Allen &F al. vs. Hart,

vs,
WATRINS,

Kirby 220.

In the first case. the court determined that the
decree of a conrt of probates is conclusive be-
tween the parties, until disaffirmed or set aside
on an anpeal. in due course of law. and cannot
be inqnired into collaterally. In the second,
the court held that the judgment of a county court
declaring all the estate of the defendant forfeit-
ed, rendered on regular and legal process, and
on due inquiry into the facts, by a court having
jurisdiction of the case, should not be disregard-
ed, although the court rendering it did not ex-
pressly state therein that the facts alleged were
proven : this being strongly implied.

Tn the present case, the order of the parish
judge cannot bind the plaintiff, for he wasnot a
party thereto. He was not cited ; neither does
the case appear to be one in which the judge was
authorised to act.

" The 28th section of the first part of the black
code provides that runaway slaves shall be ad-
Vwetised, in at least two newspapers, in French
and Puglish, daring three months successively,
and, after hat time, once a month during the re-
mainder of the vear. . They shall be employed
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. . &
and keptat work for the county, by whom cloth- Fast'n. Disric,
ing, medicine, attendance and maintenance shall \l/vv
be found 3 but these expenses shall be discharg- Lasnaveny

ed by the owner, when the negro cannot be use- Warxiss:
fully employed. '

The next section provides that, if the owner
do not reclaim the negro within two years from
the date of the advertisement in the newspaper,
in compliance with the preceding section, he shall
be sold by the sheriff, with the permission of the
judge, after three advertisements, for the pay-
ment of the charges, to be fixed by the judge.

Now the case under consideration does not
appear, from the petition or order, to be one in
which the sale could be ordered. The negro is
stated to have been in jail two years: but the
law allows only the sale of slaves who have been
unreclaimed during two years, not after the ar-
rest; but after the date of the first advertisement.
The parish judge can only order the slaves ad-
vertised for one year, the case on paper does
not shew that the negro was advertised at all.

Admitting even that the order justified the
sale (which we clearly think it does not) the
testimony on. record shews that no legal sale has
taken place. The defendant sold to himself—
‘Wyatt lent his name.
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East’n.District. 'L his fact ré%ilts from the evidente spread on:

June 1816.

"

the record. A runaway negro is delivered to .

Lasnarcus  the jailor, who neglects advertising him accord-

anms

ing to law: the owner however hears of the
capture of " his slave, makes himself known,
claims his property, tenders more than is dve,
yet the slave is withheld: The jailor -obtains
an order of sale, without any allegation or proof
of the case being one in which the law autho-
rises a sale: he sells the slave after one adver-
tisement, while the law requires three, executes
a deed of sale to a man, who instantly tranfers
all his right to the jailor.

‘We are of opinion that the order of sale was
rendered in a case, in which the judge who gl‘a.nt-
ed it, from the very proceedings, does not appear
to have had any authority ta exercise. It conse-
quently must be viewed as a nullity.

The defendant, from the testimony in the
case, made a fraudulent attempt to divest the
plain'iff from his title in the slave. The da-
mages allowed to the latter, do not appear to
us too high.

It is therefore ordered, adjudged and decreed
that the judgment of the district court be affirm-

ed with costs ; and the appeal being a frivolous



e

OF THE STATE OF LOUISIANA. 397

oney that the plaintiff do further recover ten per Eastn. Distric.
e : ‘ une 1816.
Cﬁnt- on the amount Qf the Judgment.

LABRANCHE

Livingston for the plaintiff; Grymes and Wi .
Duncan for the defendant.

el Gmgnn

LEWIS vs. FRAM.

hd ) -

ArreaL from the first district. _ The purchaser
- of langl,‘ under
' execution, can=
Dzrpieny, J. delivered the opinion of the net claim back
1 . o s R the mopey paid
coyrt. The appellant, plaintiff below, is the and requ e the
’ R . apeaelivery of his

purchaser of a tract of land, sold by the sheriff culigation for
. . . h . fthe balance,
by virtue of an execution, issued at the suit of puying the mo-

the appellee. He has paid to the appeﬂee part gzyt;r:o g:g:xl::i

of the price, and the appellee holds his note or thatthere were
obligation for the balance. But as there existbrances.
some mortgages on that land, whieh the appel-

Jant thinks ought to be paid in preference to the

appellee’s judgment, he has brought this action

to campel the appellee to refund the money by

him received, and to give up the note which he

holds, praying that his said obligation and the

mortgage reserved in the sheriff’s deed of sale

be cancelled, upon his delivering into court the

amount of the purchase money.

Before we examine into the merits of this ac-
tion; it mwust be first ascertained whether or not
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East'n. District. the mortgages,‘ which incumbered this 'plzop'ertyv‘.

June 1816.
™V N/

. LEWIs
vs.
Fram,

at the time of the purchase, were extinguished
by the sheriff’s sale ; for should it be found that
they have ceased to exist, the action would fall
as ungrounded. ’

Pledges given to secure the payment of debts,
are liable, as other rights, to be forfeited and
lost in certain cases. In some countries, as in
France for example, with a view to quiet the
title of the purchaser, who buys real property
at a judicial sale, certain solemnities have been
established,. which are intended as notice to all
the world, that such a sale is about to be made,
and which, when duly complied with, have the
effect of extinguishing all incumbrances on the
property sold. In Spain, the laws of which are
ours, where not abrogated, the practice of giving
general notice also prevails ; but the neglect of
the creditor to appear, when called only by pub-
lications, is not fatal to his interest. ’

Thosealone, who have been called pei‘sonﬂly,
are exposed to lose their pledge, if they don’t
come forward and assert their 1'ight, because
they are then reputed in contumacy, and their
silence is considered as a renunciation of their .
privilege. On this subject, see Febrero de Jui-
cios, 6, 3, ch. 2, sect. 5, n. 340 & 341.

For the purpose then of quieting the purcha-
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ser against the claims of privileged creditors, it rast'n. District

was formerly the practice to communicate to
them the proceedings had against the property
encumbered. /same author,book & chap. n.337.)
The purchaser himself hecame a party so far as
to see that they had due notice and sufficient time
to appear; and then, and not until then, he de-
posited in the hands of the proper officer the pur-
chase money, upon the tender of which the bill
of sale was delivered him.

As to those who had been served with ne no-
tice, their lien on the property remained unim-
paired. In equity, however, they were consi-
dered as bound to resort first, to the creditor
who had veccived the proceeds of the sale, be-
fore they c uld disturh the purchaser.

The practice, in cases of execution, has been
altered by statute, since the change of govern-
ment; and the procecdings hererelated are now
grown obsolete.  But the principle, that the pri-
vilege of a creditor not duly called cannot he
injured by a judicial sale, rests upon too solid
ground, to be shaken by any change of practice
or judicial proceedings. Liis founded on that
sacred maxim‘, thatl no one shall be condemned
without being allowed an opportunity of defend-
ing himself.

"Tnere is then no doubt that the mortgage

399

June 1816.
(O ale U/

Lewis
8
Frasw.

oo
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F.stn. District. creditors, who appear not to have been made

June 1816.

\_~~u Darties tothe execution levied on the land bought

Liwis
s,

Tram.

by the appellant, have retained their liens on
that property ; and that the appellant is exposed
to pay the amount of their claims.

We have now to examine whether the appel-
lant may, under the existing circumstances, ob-
tain the remedy which he prays for.

The appellant, as the highest bidder on this
mortgaged property, might perhaps, before pay-
ing the purchase money, have required notice to
be given to the mortgage creditors, in order to
secure himself against their claims. That pre-
caution used formerly to be taken; and if no-
thing in our present judiciary system is opposed
to that practice, (which we do not decide) it is
perhaps desirable that it should again prevail.
But after payment made to the suing creditor,
we think it would be too late for the purchaser
to require that the mortgage creditors be calied
in. Far less then, can we recognise any right
in the purchaser to pretend that the money by
him paid be refunded and deposited in court to
wait the demands of the privileged cred:iors.
Such practice is unknown to our laws, and
would be atlended with evident injustice. The
right of the suing creditor to receive ti.e pro-
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ceeds of the sale and to keep them so long as Ea;tl’:; Il);sltgict.
other creditors do not interfere and show a higher .
title, is incontestible: none but such creditors Lswis
"can dispute him that right. They wmay never Fuu.
do so. Why then should he be deprived of his

due, before it is known whether any such demand

will be made?

"The court are of opinion that the present ac-
tion cannot be sustained ; and they do adjudge
and decree that the judgment of the district court
be affirmed with costs.

Duncan for the plaintiff; Livingston for the
defendant.

" m— b —

ENET vs. HIS CREDITORS.

APPEAL from the first district. Privileged cre-
ditors are to
Dzreieny, J. delivered the opinion of thejnc ©r ™
court. By a-decree of this cou?t, of the 7th of m;
May last, anfe 307, this case was sent back to the -
" court of the fourth district, with instructions to
the judgé to cause anther meeting of the credi-
tors of Joseph Enet, to be held for the purpose
of proceeding to the nomination of another syn-
dic or syndics, the first appointment having ap-
peared to this court to be illegal. The meeting

YOL. v. 3 E
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East’n. District. took place, and the present appellants were e-

June 1816,
™V N
ENET

lecteil : but the district judge refused to confirm
theirelection, on the ground that part of the credi-

s cnEprrons. tors, viz. those who had mortgages, had been

denied the right of voting.

The question then, whether privileged and
hypothecary creditors are or not lo participate
in the election of syndics, is the principal, if not

-the only, subject of investigation here. ]

The parish judge, acting as a notary on the
occasion, thought that creditors of that descrip-
tion are excluded from voting by the 20th ar-
ticle of the 17th chapter of the ordinance ' of
Bilbao, which says that, in case there should a-
rise any difficulty in the settlement of accounts
and other incidents or acts, until the close of the

proceedings, the minority shall abide by the

will of the majority: but that creditors, having ,
privileges by deed or otherwise above the
simple creditors shall not be admitted to vote.
"Fhis: article, however, does not seem to embrace
the‘\election of the persons, who are to be en:
trusted with the management of the bankrupt’s
cstate, and with the settlement of his affairs :
provisidn being made for their nomination, in
the 12th and 13th articles of the same chapter.
Administrators of the estate, under the name of

N
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d:posnalres, are to be chosen by the majority of Fastn. District.
the creditors, (speaking generally and without o 1.
exceptions) then syndics commissioners are to be Exsr
appointed to take charge of the books and pa-us -
pers, to ascertain the number and claims of the
creditors, with the active debts of the bankrupt
and liquidate the whole. Those are distinct
trusts, unless it please the creditors to place
them both in the same hands. After these no.
minations are provided for, we find in the 20th
article, the disposition which gives to the simple
creditors the exclusive right of debating among
themselves, such difficulties as may occur in the
settlement of accounts, and other incidents and
. acts. 'The reason of this is obvious: the pri-
Hwleged creditors, whose credits are liquidated,
ﬂanﬁl who are to be paid at all events in full,
ﬁ«"hav‘a no interest in the adjustment of the other
o clmms, nor in any measure which may be taken
\"ﬁfuf ;lm advantage of the ordinary creditors. But,
it ‘would have been strange indeed, had they
* “béén deprived of a participation in the choice of
 the Perso’hs} 'in whose hands that property is
to be placed, out of which proceeds they expect
to be paid-  Be that as it may be, the ordinance
of Bilbao, supposing it to have any binding
force here in certain cases, is not the law which
is to be consulted in matter of cession of goods.
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East'n District. It is a part of the Spanish law-merchant, and is

m applicable only to traders. This is the case of

Exsr  a cessio bonorum by an individual not engaged

ws cavorrons. in trade : it must be governed by the general
rules provided for such cases.

Febrero, in the article quoted, when this cause
first came before us, says that all the creditors
or a majority of them in amount, not in number,
are to make choice of the person to whom the
adminis-ration of the estate is to be entrusted.
The article of our code, quoted on the same oc-
casion, gives to the creditors the right of naming
syndics to have the management of the estate
surrendered. The exclusivn of the privileged
creditors fram a participation in that ch01ce, is
not so wuch as hinted at. <,

Another allegatmn of the appellants is, thatv,fk
one of the mortgage creditors, who complams @
that their v tes were refused, did not tenden hls,
until after all the votes had been taken ‘but~ &
there is no evidence that the election was then If :
closed. Besides, it appears that the determi- -
nation of the notary, not to admit the votes of
the hypothecary creditors had been made known,
and that would be sufficient to excuse the cre-
ditor, even if he had admitted altogether the
useless ceremony of tendering his vote.

- The appellants have also made an aitempt to
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shew to this court, that since the judgment com- Fastn. District.
plained of, some of the creditors, in whose fa- ~~o
vour it was rendered, have thought fit to change E::T
sides,. and are now willing to acquiesce in the nrs cuzprzons.
nomination of the appellants as syndics. They

even went so far as to establish, by calculation,

what difference this would make in the result of

all the votes. But this court could not, without

assuming original jurisdiction, enquire into other
circumstances thap those which were laid before

the judge, from whose decision an appeal was

claimed.© We must decide, and decide only,

Wﬁephef his jddgmnent was or was not correct,

at the time Lie pronounced it, not what it might

have been, had the situation of the parties been

different.

Tt is ordered, adjudged and decreed, that the
judgment of the district court be affirmed with
cosis.

Moreau for the appellants; Hiriart for the
appellees. ’n%m a8

o 4 e

CLAY*S SYN'DICS vs. KIRKLAND.

. - L When a com-
ArprEAL from the third district. Ly lien a com-

by consent, the

. : ini want of an affi-
MarTiN, J. delivered the opinion of the court, Yyant of & «-

The plaintiffs offered to read the deposition of teriality of the

\
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Eastn. District. the insolvent, taken ona rule of court made for
June 1816.
w~~ the examination of witnesses, by consent, on

Cuax’s sxxvres ipterrogatories; which the defendant opposed.

KIRKLAND.
1. Because there was no evidence of the ma-
testimony can-

- . hoe

not he urged. teriality of the testimony. .

No law re- . . .
quires the ser- 2. Because the commission issued hefore ser-
vice of interre- . . . '
gatorics on the Vice, on the defendant, of the filing of interroga-
adverse party.
The acts of an- tories.

other attorncy,
Shaer fitorneys 3. Because the notice aforesald was signed

originally nam-y apother attorney than the one on record.
cd on the re-

cor;il e met 4. Because the witness is an interested one :
mvali¢

A ceding debt- inasmuch as what may be recovered in the pre-
or cannot Dbe

used as a wit-sent suit will increase his estate, and on'‘the
ness by hissyn-
dies T 7™ contingency of it being more than sufficient to
A witnesswho

never saw the pay all his debts, a greater balance will accrue

party write,but
has frequently to him..

fv‘igeslgfrgld]fgy 5. Because the testimony was taken contrary
fﬁ;ﬁ;ls hand- {0 the letter and spirit of the statute.

The plaintiffs also offered in evidence a letter
written by the defendant’s wife, which the de-
fendant objected to,

6. Because it was not written by her: the
proof offered of her handwriting resulting from
the testimony of a man, who swore he never saw
her write, but had received many letters from
her, and he believed the one offered to be in her
handwriting. ‘
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. Because the contents of the letter were not ast’n. District,
7 st
. . 1816.
pertinent to the issue. . ‘ &V

Crav’s sexpics

1. The affidavit, of the materiality of thetes. s
timony to be taken by commission, is required, Ramgnn.
in order to guard the party, against whom it is

.to be used, against the inconveniencies which

‘may result from that mode of taking evidence ;

but when that party consents to the issuing of

the commission, he waves the preliminary re- '
quisites introduced for his protection, 1805, 26,

sect. 19. |

I1. There exists no law requiring that notice
of the interrogatories to be put to the witnesses,

. < should be served on the adverse party ; unor even

"Zég',

that these interrogatories should be filed within
aﬂy particular time. The practice has been in-
troduced by the attorneys, as a substitute for the
notice of the time and place of taking the testi-
mony. Perhaps the filing of interrogatories by
the party, against whom the witness is to be ex-
amined, precludes him from requiring notice of
the time and place, and when by consent the
deposition is to be taken on interrogatories, no-
tice of their beingfiled, affording the opportunity
of having cross-interrogatories transmitted, dis-
penses with notice of time and place. But, in
the present instance, the complaint is not that the
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East’n. District. notice of filing interrogatories was not given at
‘J”"e 181° 41, or too late to afford the opportunity of send-
Crav’s sysvies NG Cross-interrogatories, or of attending in
Rumiaxo,  PTOper time, but only that notice was not given
befure the commission issued. No complaint

is made that the party had not notice of the time-:

and place, and we must presume, as the contrary

is not alleged, that such a notice was given.

III. The interrogatories being filed and no-
-tice given by an officer of the court, a sworn at-
torney, it is no objection that this was the first
act of this person in the suit.

IV. Ceding debtors being entitled to the sur-

plus of their estates, after the payment of their
debts, the insolvent, John Clay, could not be

used as a witness, by his syndics, till he had
released his right to the surplus.

V. The fifth exception is laken in so general

terms, that we cannot make it bear on any part
of the record.

VI. The handwriting of the wife of the de-
fendant was, in our opinion, sufficiently proven -
to authorise the plaintiffs to read the letter, if it
could at all be admitted.

VII. The defendant, admitting impliedly, by
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his objection to the proof of his wife’s handwrit- East'n. District.
. . June 1816.
ing, that the letter, if true, was to be read to \ .,

charge him ; we consider the contents of it, being Cuar’s srvurcs
- TS,
arequest of supplies, as sufficiently pertinent.  Kimxeix.
We arve of opinion that the fourth exception
was a valid one, and that the judge erred in
overruling it.

It is therefore, ordered, adjudged and decreed™
that the judgment of the district court be annul-
ed, avoided and reversed, and the cause be re-
manded for a new trial, with direction to the
judge not to admit the testimony of the ceding
debtor, while the right to the surplus of the ceded
property remains in him.

Hopkins for the plaintiff; Bradford for the
defendant.

el s

SMITH vs. KEMPER, vol. 111, 639.
An absent per-

. . son, in whose

Livingston for the defendant. A rehearing favour a stipu-

lation is made,

has been granted to us, and we are to confine our may z}v_all him-
selt of 1t.

argument to two questions. A partneren-

. tering into a

1. Whether a person, after having created an contract, in the

. . name of the

interest for another, can destroy that interest, be- firm, cannot be

] ienifi hi f admitted to say

fore the other has signified his refusal to ac- that he wasnot

cep tit? authorised to

make it.
Vor. 1v. 3F
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Fast'n. Distict. 2, How far a partner may bind his firm in
une .

«~~. contracts which, though not contemplated by

STt the articles of copartnership, are entered into for

Kexezr.  the utility of the firm and for the better manage-
ment of its business ?

1. On'the first question, in the terms in which

it is stated, we may be permitted to remark, that

% the case can with difficulty be supposed to exist

under any circamstances, and certainly cannot

under those, in which this case is presented to
the court.

In order to acquive a right in the property of
another (except in the case of succession, for-
feitures and cases in which the law alone ope-
rates) there must be a contract.

But a countract is the consent of two or more
persons te form befween them some engagement.
1 Poth. Obl. n. 3. The case supposed, in the first
question, can at most only amount to a pollicita-
tion, which is defined to be a promise which
has not been accepted by him to whom it has
been made, Pollicitatio est solius offerentis pro-
missum : and according to Pothier, it «produ-
ces no obligation” and ¢ he, who has made this
promise, can retract, as long as it has not been

. accepted by him to whom it has been made.”
Pothier on Obl. n. 4. 'This doctrine is only
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copied by Pothier from the Roman law, and is East’n. District,
to be found in the Dig. lib. 50. passim. m

Syt
US.

The fifth law contains a case somewhat similar
to the one under discussion. Ewx epistole quam  Krvrer-
muneris edendi gratia absens quis emisit, com-
pelli eum ad editionem non posse. And the
Spanish law on this subject is declared by Ro-
driguez to be conformable to the Roman. The
only cases, in which the pollicitation is declared
to be binding, are when they are made to the
community, and then only when they are in con-
sideration of some dignity promised or conferred
(in which case it would seem that it was no
longer a pollicitation bat a contract) and when
they have caused some inconvenience or expence
to the community by beginning to execute it.

The same principle is adopted in the English
law, vid. 2 Bl. Comm. 30. And practising on
thig doctrine, their courts have determined that
a bidder at an auction may retract his bid atany
time before the article is struck off. 1 Espinasse
N. P. 113, 47. 3 Term R. 148.

If we admit (and according to the authorities
quoted I do not see how we can deny) that there
is no contract before the offer or proposition is
accepted, it seems to follow most condlusively
that the party has a right to retract his offer, at
any time before acceptance. If he has not, it
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tastn, District. ust be because the party, to whom the offer is

June 1816.
(W i

SMrTH
s,
Krypen.

made, has acquired some right by this offer, but
it has been shewn that such right can only be
acquired by a contract, and that there is no con-
tract without the assent of both parties, eitiser
express or implied, but the case supposes the
assent of one party to be wanting, therefore
there is no contract ; therefore there is no vested
interest ; therefore the party had a right to re-
tract.

The doubt expressed by the court seems to
arise from conceiving that an interest can be
created by contract, without an assent either ex-
pressed or implied of both parties, which it is
respectfully supposed is a case that can never
exist ; however strongly expressed may be the
offer, by whatever solemnities it may be clotbed,
it is but an offer, it is but a pollicitation, but a
naked promise, which becomes binding only by
the acceptance. 'The analogy is in nature. The
female blossom of 'some plants is beautiful and
has, to a cursory observer, every appearance of
perfection ; but alone it produces no fruit, the
concurrence of the male stamen is necessary to
give it force, vigour and stability.

The contract made between Duplantier and
Kemper, if valid at all, was valid as a sale, it
purports to convey a tract of land for a consi-
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deration in money. If Smith acquired any in- Bastn. District
terest by virtue of this transaction, it must be ~~o
as vendee. Now let us examine whether any  Su
of the requisites to a sale can be discovered, as  Keuesn.
applicable to him. 'There must be a thing sold ;

a price agreed and the consent of the contract-

ing parties. 1t would require no very subtle
reasoning to shew hat neither the thing nor

the price can be said toexist, in relation to a

party who is igunorant of both. But dropping

those, we will take only the third requisi e, the

assent of the contracting parties, which Pothier

says is ¢ the very essence of the contract of

sale, and consists in a concurrence of the will

of the veudor to sell a certain thing, to the ven-

dee at a certain price, and of that of the vendee

to purchase the same thing at the sawe price.”

It will hardly be answered to this authority and

to the inevitable deduction that must be drawn

from it, that it only applies to the contracting

parties, and that here Smith did not contract.

I say this answer will hardly be given ; because

if Smith was not intended to be one of the par-

ties to the contract, he can surely claim wo in-

terest under it : if he was intended to be one of

the contracting parties, then his assent must be

shewn, or the contract is void, and the other

parties have  right to retract their offer as well
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rastn. District i a contract of sale, as we have seen they have

June 1816.
etV st

Srira
3.
KEMPER.

generally in other contracts. Pothier tells us
that a sale may be made between persons who
are absent, as well as those who are present, and
that it may be made in the former case by let-
ters or messengers. Let us consult this excel-
lent civilian and see whether he does not throw
some light on the case before us. ¢ That the
consent (he says) may be supposed to take
place in this case, (a sale by letter) it is neces-
sary that the will of the party, who has written
to propose the sale, should be persevered in un-
til his letter shall have reached the other, and
that this other should have declared that he ac-
cepted the bargain.

This will shall he presumed to have been
persevered in, as long as the contrary does mot
appear. But if I have written to a merchant
in Leghorn to propose to him the purchase of
merchandise at a certain price, and before my
Ietter could reach him I write a second declining
the bargain ; or before that time I should die
or lose my reason, in this case, although the
Leghorn merchant, ignorant of my change of
mind, of my death or insanity, should have
answered that he accepted ihe bargain, yet no
contract of sale shall be deemed to have taken
place between us ; because my will not having
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been persevered in until the time that the mer- Pastn. Distict.
chant received my first letter and accepted my o~
propesition, the mutual consent or concurrence S
of two wills necessary to the contract of sale Kewrer
was wanting.”’
Apply Pothier’s supposed case to the oue ac-
tually before the court. Duplantier and Kemp-
er, we will suppose, both intended at the time
of the private act, that Smith should have half
of the land at the stipulated price, but, before
Smith completed that act by his acceptance, they
both change their minds and make a notarial
sale conveying it to Kemper solely. Certainly
if Pothier’s reasoning (in which he is supported
by the authorities he quotes) be correct, it puts
an end to the question. 'The private act of sale
given to Kemper was as much a nullity, as re-
spected Smith, until his assent should intervene,
as was the letter to the Leghorn merchant, un-
til he answered it, and both had an equal right to
retract until their assent were given. 1If we are
not mistaken, this court have made a decision
on this principle; even in the case of a notarial
act, in the case of Brognier Declouet vs. Blangue
et al. 3 Martin, 326. Several of the defend-
ants had signed a notarial act, and before the
acceptance of the plaintiff, or on his conditional
acceptance, ‘they erased their signatures, and



416

CASES IN THE SUPREME COURT

East'n. Distriet they were held not to be bound, the’ the plain-

June 1816

o~y HfE afterwards agreed to accept, and actually

Sxrru
v,
KeMpER.

signed unconditionally : this certainly could not
have taken place, if an interest had vested in
Declouet before his acceptance, by the signature
of the defendants.

Again, if Smith had an interest before ac-
cepiance, he could not have had it gratuitously,
he must have been under some corresponding
obligation to pay the price, but it is absurd in
terms to say, that he could contract an obliga-
tion without his assent to pay the price, there-
fore he could have no interest until he had by
his assent contracted the obligation, and having
no interest, Kemper and Duplantier, who were
the only persons who had such interest, might
dispose of it as they thought fit. Itneed hardly
be remarked that the doctrine of implied assent
cannot be at all applicable in this contract, which
was an onerous one and made the purchasers
liable to an action for the price.

I have in the beginning of the zrgument, stated
successions and forfeitures, as exceptions to the
rule, that no property can be acquired without
assent, but the truth is they only exist as such
by the ceinmon law. Ours is much more con-
formable to the dictates of reason, and does not,
even in the case of the succession, give the pro-
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perty of the deceased to his heirs, until they have astn. District
expressed their consent to accept it. Confining &M\:S\IS
myselfto the simple question stated by the court,  Swxrm
that alone has been the subject of discussion, Kewre.
and the case has been counsidered as if Smith
had neither assented to, nor refused the bargain :
but the evidence of his refusal is so extremely
prominent, that I must suppose that the court
directed ihe investigation in this form, more to
throw light on the general principle, than to
consider it as a question on which the determi-
nation of the court would depend: on this head
I vefer, first, to Smith’s letter, 18th August,
1799, secondly, to

Duplantier’s, Baker’s & William’s deposi-

tions.

II. We are to shew that no supposed motive
of utility can enable one partner to bind the other -
beyond the casus federis, contained in the ar-
ticles of copartnership.

Smich, m forming his partnership with Kemp-
er, restricted it to the purchase of merchandise
and the sale for cash or convertible articles ; he
never intended that, by this contract of copart-
nership his partner should be authorised, even
where he thought it advantageous, to the con-
cern, to deal in lands. Certainly the purchase

Vou. 1v. 3G
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Baet's. District of land is as much excluded from the terms of
«w~~o this contract, as the sale of them would be ; if the
Som one is to be effected for the benefit of the
Kemeer.  trade, the other is equally so: yet it will scarce-
ly be supposed that if Kemper saw the means of
making a great commercial speculation, he would
have a right to sell Smith’s landed property,
in order to raise money to effect it. 'The ob-
ject, 'therefore, to be attained by the act can
never bring it within the contract, if it were not
within the contemplation of the parties, at the

time they formed the contract.

‘Whatever is clearly expressed in an instru-
ment is said to be according to its letter. What-
ever is not so clearly expressed, but which may
fairly be presumed from the tenor of the whole
to have been the intent of the parties, is said to
be within its spirit. 'Whatever is not contained
within the letter or the spirit of a contract, does
not come within, and cannot be justified under, it.

In a copartnership for buying and selling mer-
chandise, the right to purchase and sell the com-
mon stock is, according to the letter of the con-
tract, and the right to hire a shep for the purpose
of exposing the goods to sale, though not ex-
pressed, is within its spirit. Is it the same thing
withrespect to the purchase of a store? I think
not: because it cannot fairly be presumed to have
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been the intent of the parties, or to have been in Bastrn. Distict
their contemplation, at the time of making the | o~ ~_
contract: asreal estate has been deemed moreim- S
portant than personal, most, perhaps all, codes Kovvein
of laws have prescribed greater solemnities for

its conveyance ; and in an instrument relating

both toreal and personal estate, the former would

always be considered as the principal, the latter

as the subordinate object; it is fair, therefore,

to conclude, that if the parties had, in establish-

ing a commercial house, contemplated a pur-

chase of real estate, for the more convenient
transaction of their business, that this important

point would have been expressed. The nume-

rous and obvious inconveniencies of suffering one

partner to bind the other by contracts as to real

estates, need not be dwelt upon, when we have

this cenclusive argnment to use, that no contract

for the purchase of land is valid unless madein

writing by the party, or his attorney lawfully
appoinied. Now, as Smith did not make the
contract himself, a power of attorney must be

shewn in writing from him to Kemper, or Kem-

per’s act cannot bind him, and of course can give

him no interest. It must therefore, I think, be
concluded that the power to purchase, even a

store for the sale of the merchandise, is neither

within the letter nor the spirit of the articles, and
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supposed utility.

But, when we reflect that the purchase in
question was a large tract of land, more than
a thousand times greater in extent than was ne- -
cessary for the purpose of building a store, that
it was made evidently for the purpose of specu-
lation, and a speculation totally foreign to the
object of their partnership ; and that Smith him-
self has declared on record in his petition to the
Spanish commandant that Kemper ¢ had no
authority to purchase,” there seems to be lit-
tle doubt, reasoning on general principles, that,
in this case, the purchase must be 'solely for
Kemper’s account; the doctrine, thuslaid down in
this argument, appears to be supported by the
following authorities :

Dig. 17, 2, 82, Godfrey’s note (no. 32.) Ex-
tra societatem gesta, socios vel consortes mon
obligant sed ipsos tantum contrahentes.

7 Durnford § East, 207.

1 Dallas 122, president Shippen sets aside a
bond and counfession of judgment executed by
one partner for both, in the following terms :
¢ There can be no doubt that in the course of
trade, the act of one partner is the act of both.
There is a virtual authority to that purpose, mu-
tually given by entering into partnership ; and
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in every thing that relates to their usual dealings, vastn. vistrict,
each must be considercd as the attorney of the m
other. But this priunciple cannot be exteniod Sawric
Jurther, to embrace objects out of the course ; Kemexn.
trade. It does not authorise one to execute a

deed for the other: this does not result from

their connection as partners; and there is not a

single instance in the books which can counte-

nance such an implication.”

So in a similar case in New-York, 2 Caines
255, Judge Livingston says, ¢ It is settled in
Eugland that one partner, in consequence-of the
general authorities derived from the articles of
copartnership, cannot execute deeds for the other.
Were it otherwise, they would be enabled to
dispose of the real property of each other, and
to create liens on it without end; this would
render such connections more dangerous than
they already are, if not discourage them alto-
gether.”

In 1 Day’s Rep. this doctrine was extended
to a policy of insurance by one partner in the
name of both. A case certainly more anala-
gous to mercantile transactions than the pur-
chase of land.

Morean for the plaintiff. The defendant’s
counsel contends that in order to acquire a right
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succession or forfeiture, and cases in which the
law alone operates) there must be a contract,
which cannot be formed without the assent of
all the parties, otherwise there is no contract, but
a promise or a pollicitation, which produces no
effect: and therefore till the plaintiff gave his
assent to the purchase made in his name by the
defendant, the sale was revocable, at the will of
the latter or of the vendor.

The proposition is not perfectly correct. Pro-
perty may be acquired not only by succession or
contract, but also by the obligations resulting
from the acts of 2 man, without any contract, as
quasi contracts, torts and quasi torts, accession,
occupation, prescription, judgment, &c. Code
Civil 145.

It is true that a contract, or to speak more
correctly, a convention, according to Pothier’s
definition is the consent, of two or more persons
to create an argument. Pothier on Obl. n. 4.
Consequently in sygnallamatic contracts,’ the
consent of all the parties is required for the pee-
fection of the contract. Bat it is otherwise in
quasi contracts, especially in that of negotio-
rum gestorum, which are formed by the sole act
of the negotiorum gestor, without the assent, or
even the knowledge, of him whose affairs are
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managed, Civii Code 319, art. 5. 'Weare then Bastn District
closely to examine the various engagements re- \ g~ ~_
sulting from the act of sale, entered into by Du-  Swrex
plantier and the defendant, in the name of the Kews.
partnership of Kemper & Co. We find in this ¢
act a contract, and a quasi contract. A contract
of sale between Duplantier and Kemper & Co.
and a quasi contract between the plaintiff and
the defendant, considering the act as not binding
on the firm.

This act contains a contract of sale between
Duplantier and Kemper & Co. For the defen-
dant purchases a tract of land in the name of
the firm, for a price agreed upon. 'The act is
evidence of the reciprocal assent of the parties,
which is required in all sygnallamatic obliga-
tions. Duplantier agrees to sell to Kemper &
Co. and the defendant under the signature of
the partnership, agrees to pay the price agreed
upon. 'The contract is then perfect between
Duplantier and the defendant, and it was no
longer in the power of Duplantier to destroy its
effect, without a formal retrocession of the de-
fendant, contracting in the same capacity ; this
did not take place. 'This act cannot then be
considered as a mere pollicitation, a promise not
yet accepted by the promisee, who is at liberty

to rejectit. There has been a sale hy the ven-
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tance is said to be without effect,” because the
defendant could not bind the plaintiff, his part-
ner, by a contract for the acquisition of land, un-
der their articles of partnership. The insuffi-
ciency of the defendant’s powers, may be opposed
by the plaintiff, and not by the defendant. It
often happens that an attorney exceeds his
powers in purchasing, in the name of his consti-
tuent, a thing which he was not authorised to
purchase ; but it does not follow from hence
that there is no sale, no reciprocal consent : if
the constituent does not ratify the purchase, it
will remain for the account of the attorney—but
iill the constituent manifest his iﬁtention, the
right to accept the purchase is in him and can-
not be affected, even by the concurrence of the
wills of these who made the contract.
" The act of sale between Duplantier and the
defendant, supposing the latter not to have had
sufficient powers to bind the partnership, con-
tains a quasi contract of negotiorum gestorum
between the plaintiff and the defendant, which
precluded the latter from destroying, in his pri-
vate name, the engagement which he had taken
in the plaintiffi’s name, till he formally refused
to ratify it.

‘When any attorney, says Pothier, has ex-
ceeded his powers, his conduct, in regard to
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.

what is beyond those powers, forms between us East’n. District.

. . June 1816.
a quasi contract of mnegotiorum gestorum. 2 \”ﬁv\./
Contrats de bienfaisance, n. 177. Srrr

8.

Can the attorney, who has contracted, in the Kewesn.:
name of his constituent, for some thing beyond
his powers, rescind by his own act the contract,
before the constituent had time to ratify it? We
think not.

Pothier informs us that this question was
strongly debated in Frapce, in regard to stipu-
lations in a contract, in favour of third persons,
not parties thereto, and remained undecided till
the ordinance of substitutions.

According to the strict principles of law,
adopted in France, one could not stipulate or
enter into an engagement, in one’s own name,
but for one’s self, and consequently when one
stipulated a thing with another, for a third per-
son, the convention was void. 1 Pothier, 0Ob.
54, 55. But what concerned a third party
might be the mode or condition of a convention,
altho’ it could not be the object of it. So
altho’ nothing could be directly stipulated for
a third person, the vendor might bind the vendee
to do something for a third person. id. 71.

On this the following question arises: whe-
ther, having given you a thing, on condition that
you should return it to a third person within a

Vou. 1v. 3H
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might release you from your obligation, the third

" person not being a party to our bargain? Pothier

says, the writers were divided on it, and does
not disclose his own opinion. Krom the adop-
tion of an affirmative answer, there would re-
sult no general rule, but a particular onc only,
confined to the case of a donation or liberality
towards the third person, not a party to the
contract. When I give you a thing, charging
you to deliver another to a third person, two
distinct donations occur: the one to you, which -
derives its perfection from your intervention and
acceptance, the other in favour of the third par-
ty, which can only become perfect by his accep-
tance. 'Lill he accept, his right is in suspense,
and T may revoke what I have done in his fa-
vor, because the donor may revoke the donation
while it remains unaccepted. Pothier, Don. in-
ter vivos, sec. 2. p. 5%,

These authorities, however, are not appli-
cable to the present case. The defendant did
not stipulate in his own name, but in that of the
plaintiff, or of the firm of Kemper & Co. Sup-
posing that his powers, as a partner, were not
sufficiently extensive to bind the partnership,
for the purchase of a tract of land, he was
in the situation of an attorney, having done, in
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the name of his constituent, an affair which ex- East’n. District.
ceeded his powers, or of a person who had m
taken on himself to purchase a thing for another, S
without his authority or knowledge. 1In either Kewen
case the purchase would not be null, but sub-
ject to the ratification of the person for whom it
was made. If the negotiorum gesior occasions
any loss to him whose affairs he undertook to
manage, in purchasing things, which the latter
did not usually purchase, the loss will be his
own; and we say, that on the contrary, if any
profit result therefrom, it shall be for him whose
affairs have been managed. Part. 5, 12, 33.
It is clear from this law, that he, whose af-
fairs have been managed without his knowledge,
acquires a right on the sale which has been
made in his name, if it appears to him beneficial.
How can this law be reconciled with the opi-
nion of those who hold that a negotiorum ges-
tor may annul a contract, which he has made,
before it be ratified by him, on whose account
it has been made. 'When I have purchased, in
the name of a third person, without his authe-
rity or knowledge, the law raises between him
and me a quasi contract of negotiorum gesto-
rum, which binds me, in the same manner as if
I had purchased with his authority. Code Civil

319, art. 5.
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If it cannot reasonably be pretended, that an
attorney, who contracts in the name of his con-
stituent and according to his power, cannot an-
nul the contract without the assent of his consti-
tuent; how can the megotiorum gestor, who in
this case is assimilated to the attorney, possess
a right, which the latier has not?

In the case of a donation in favour of a third
person, the donor may revoke the donation till
it be accepted, for till then no right is acquired
tothe donee; but the case is a very different one.
Duplantier did not sell to the defendant, but to
Kemper & Co. or to the plaintiff and defendant.
The property therefore passed to them, altho’
the transmission of it might depend on the ratifi-
cation of the plaintiff. Every day purchases
are made for third persons subject to their rati-
fication. Till then the purchase is conditional,
but the rightis no less acquired to the third per-
som, to avail himself of the purchase.

The attorney who, in a contract, has over-
leaped the limits of his authority, cannot annul
the contract without the consent of his consti-
tuent ; nor the negotiorum gestor, without that
of him, in whose affairs he has interfered. We
have already seen that the act of the attorney,
who had exceeded his powers, was assimilated
to the quasi contract of negotiorum gestorum.
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The constituent has the same right as he, whose East’n. District.
. .. . June 1816.
affairs have been administered. He may take Py

or refuse the bargain. Saurra

vs.

It is only in cases, says Peothier, in which Kewees.
the attorney confines himself within the limits .
of his powers, that the constituent may be sup-
posed to contract thro’ the intervention of his
attorney, with those with whom the latter con-
tracts, and that he becomes bound to them. If
the attorney exceeds his powers, the constituent
may disapprove the contracts he has made in
his name and leave them for his account. 2
Contrats de bienfiisance.

The constituent has then, in such a case, the
right of approving or disapproving the contract.
This right results from its being made in his
name, although :without his authority. Who
can then take from him a right which the law
gives him? How then can it be said the at-
torney can? 'T'his cannot be answered in the
affirmative without the support of a positive text
of law—one will be looked for in vain. Pothier
_says, that the refusal of the constituent does
not annul the contract, but that it remains for
the account of the attorney.

The Partida 5, 5, 48, declares formally that
when one has purchased a thing, in the name of
a third person, the latter may take the bargain
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liver him the thing and its fruits.

Gregorio Lopez, in his commentary upon this
law, says that the right of the third person is
grounded on the quasi contract of negotiorum
gestorum. 'This author is relied upon to shew
that until he ratifies the contract, it may be an-
nalled by the person who made it. He says
that when a negotiorum gestor purchases as
such, the centract ought to be made in these
words, “you sell to me such a thing for A. B.
whose negotiorum gestor 1 am.” That in such
a case the sale is perfect, because that reciprocal
consent which the contract of salerequires exists:
but that if the sale is in these weords, “you sell
such a thing to A. B. who is absent, and whose
altorncy I am,” then as the attorneyship does
not cxist, there is no consent, but that of the
vendor; and the sale can only become perfect
by the ratification of the vendee, if the vendor
persist in the determination. Hence he con-
cludes that he may till then revoke the sale, the
consent of the parties in a sale being mecessarily
veciprocal, and simultaneous.” But, he adds
ihat, if the vendor has dealt as attorney of the
absent party, whatever expressions may have
heen used, the vendor cannot revoke the sale.

Here it is to be noted that the sale has not
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been made to Smith, an absent person, but to Eastn. District.
Kemper and Smith. It is true the defendant w
acted in the name of the firm : but it is admit-  Swma
ted, that he was a partner. 'The contract was Rewris,
then perfect between the vendor and vendees,
Duplantier and Kemper & Co: partners being
supposed to have given each to the other reci-
procally the power of administering their com-

mon affairs. Code Civil, 395, art. 37. A part-

ner has prima facie, especially with regard

to third persons, the right of representing his
co-partners. Among themselves they may in-

quire whether one of them has exceeded his
powers, and refuse toratify contracts which are

foreign to their concerns, and who could net ap-

pear such to the persons with whom he dealt-

The observations of Gregorio Lopez have no
relation to the present case. The defendant

did not take a bill of sale for the account of the
plaintiff, calling himself his negotiorum gestor :

neither to the plaintiff, calling himself his at-

torney. He purchased as a partner, for the ac-

count of the firm. If he acted within his powers,

the bargain is binding on the firm ; if he did not.

the contract is not the less valid between the

parties. Duplantier ought not to suffer from

bis confidence in the defendant, having made

with him a contract, not evidently foreign to the
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it only follows that his copartner, the plaintiff,
may accept or reject the bargain. In the latter
case, it remains in full force for the account of
the defendant.

But it is contended that the purchase, tho’
made by the defendant for Kemper & Co. is for
his gole account. jff. 18, 1. 64.

The law relied on is as follows: I purchase
land for myself and Titius. Is the sale valid for
the whole, or only for one half, or absolutely
void? I answer, it is vain that Titius’ name is
mentioned ; consequently the land is wholly ac-
quired to the purchaser, who contracted.

The civil law did not admit any one to stipu-
late, or undertake any thing, except for himself,
1 Pothier, Obl. n. 53. .One could not, therefore,
stipulate for a third person, unless he acted in
his name, and had power so to do, as attorney,
partner or otherwise, and it was necessary to
make an express mention of this. 1 Pothier, Obl.
n. 54, 8%. 1Itis on this incapacity of stipulating
for a third person that is grounded the law re-
lied on. 'This is evident from Rodriguez’s notes
on this part of the digest.

Altho’, when one stipulates a sum of money,

‘as well for himself as for a stranger, the stipu-

lation is valid for what he stipulates for himself,
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it is said in the above law, that the person of wiwn Districr.
Titing is vainly named, and that the sale is {”;V“ii
valid for the whole : and the reason of it is that  Swew
the sale is indivisible, and cannot be valid for Kuvern
part and invalid for the vest. 6 Rod. Dig. 387.

L’ Esparat says, ¢ If 1 purchase for myself
and a third party, without authority from him,
the salc is void as {o him, and the whole be-
longs tome:’ 1. 64, ahove cited. Yet, as is ob-
served by Pothier on this law,—hoc non obtinet
in omnibus conventionibus : in stipulutionibus,
cum slrictt juris sint, st quis sibi et extraneo
stipulet, stipulatio in pariem dumtaxat valet,
ut definit Pomponius tn lege 110, de cerb. ob.
2 Dict. du Dig. 554, n. 68.

This is also what is supposed in the Napoleon
code, art. 11419—1121. Where it is said, that
onc can only take an engagement or stipulate,
in one’s own name—except for one’s self.

The maxim then that one cannot stipulate for
a third person was the basis of the decision in
the law cited, according to which, the purchase
which I had made for Titius and myself was
invalid as to him.

In the present case, the stipulation was a dif-
ferent one. The defendant did not purchase
from Duplantier for the plaintiff and himself; the
only case in which the law cited might be ap-

Vor. 1v. 31
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for the firm of Kemper & Co. of which he was a
member. He did not then stipulate for himself
and a third party, having a distinct interest, and
without any authority from him: but forthe firm,
in an affair, which he believed he had a right to
conclude as a partner.

Farther the rigor of the Roman law, in this
respect, admitted in France with a restriction,
viz: ¢ That one cannot generally stipulate in
one’s own name for a third person,’ is further re-
laxed by a formal law of the Partidas. The
law 48, already cited, declaves, that if one pur-
chases, in the name of another, the latter may
ratify the contract and evail himself of it. With
such a formal text, in opposition to it, how can
the principles of the Roman law be invoked.
even in cases to which they would otherwise be
applicable? How conld ene, able to avail him-
self of a bargain, absolutely made in his name
and without his authority, be repelled if he were
interested in the bargain for a part only?

We see daily the same thing bought by seve-
ral persons, and when Pothier spealks of the right
of him, for whom a contract was made without
his authority, to ratify and avail himself of it, he
makes no distinction on the different kinds of
contracts, nor on the nature or quantity of the
interest which he may have therein.
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If T contract in the wame of one, who has not Fast’n Distgict.

thorised his r .ﬁ‘ . il se hi Jure 1€16.
authorised me, his ratification will cause him to _~~_,
be deemed to have contracted by my interven- 5 rra

vs.

tion : for the ratification is equivalent to a power.  Kemrer.
1 Pothier, Obl. n. 75. :
He in whose name a tract of land or part of
it has been purchased, has the right of being
considered by the vendor, in the same light as
if he had purchased by an attorney. How can
this right be reconciled with a faculty in the ven-
dor to annul the sale, and in him who made the
purchase to destroy the effect of the bargain,
without the concurrence, and against the will of
the person for whose account it was made?
But, a ratification is spoken of : Does any ex-
ist? Can a sale, with delivery of possession, be
destroyed by a second sale, made by the vendor
to a third person? The property in the land hav-
ing once beentransferred by Duplantierto Kemp-
er & Co. the effect of this transfer could only be
desiroyved by a retrocession from Kemper 8( Co.
to Dupiantier, who might afterwards sell to the
defendant alone, or to any other person. No-
thing of the kind has taken place. Duplantier
has made a second sale to the defendant, with-
out destroying the first. A second sale may pre-
vail over the first, made by the same vendor,
when the first was not attended with a delivery.
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that the iirm were put 1a possession, since in Ja-
noary and Deccuber 1800, the defendant paid out
of their funis, and as a charge to which they
were liable to, the costs of the survey, as well as
those of the improvements he made on the land.
Besides it would be necessary to examine whe-
ther the second sale to Kemper & Co. be not a
repetition or confirmation, rather than a revoca-
tion of the first.  Altuough the act was vnder
the private signatures of the parties, it was per-
fect, since real estate may as validly be sold in
this manner, as by an authentic instrument, and
the clause by which the parties agrec to have

. an authentic deed of sale executed of the land

which has heen sold by a nrivate deed, adds no-
thing to the validity of the sale, and has no ob-
ject but to give it authenticity.

II. The second ¢uestion proposed by the
court is the only one which appears to demand.
their attention. For, if we prove beyond any
doubt, that the sale by Duplauntier to the defen-

“dant, in the name of Kemper & Co. was strictly

binding on the firm, all other questions will be-
cowe unimportant. If the defendant had the
right of purchasing land for the firm, the sale
made by Duplanticr to the [irm is perfect, hav-
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ing had the assent of the vendor and vendee. gastn. District.

. B June 1816.
It coulfl conse(.juen ‘ly be avoided only by are- \
trocession, which did not take place. . SmrTic

It is a clear priuciple, in regard to all part-  Kswen.
nerships, and commercial ones are not excepted
from it, that a partner binds his vopartuers, in
all affairs which are not foreign to the partner-
ship.

Partnership is contracted for every thing that
may relate thereto. ‘Therefore, if one of the
pavtners contract a debt, private to himself and
absolutely foreign to the partnership, it is not to
he paid out of the partnership funds. 6 Rod.
Dig. 337.

The signature of the firm does not bind the
copartners, when it appears, from the nature of
the contract, it does not reiate to its affaivs, as if
I were to put the signature of the firm to the lease
of a tract of land, wmy private property, which
I had not put in the common stock. 1 Pothier
Oul. 83. '

If from the nature of the contract which I
make with 2 copartner, the object of it appears |
not to concern the partnership, as improvements
to his houses making no part of the partnership
property, the signature of the firm apposed to
‘the contract will not render it a partnership con-
tract, while the shject of it shews that it is not.
Pothier. notes a lu suite du contrat de louage.



East’n. District,
June 1816.
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It is then less by any particular clause, in the
articles of par:nership, than by the nature of the
contract, and its connexion with the affairs of
the partnership, that we are to judge, (at least

-in regard to third persons) whether a partner

could bind the firm, in his contracis for the part-
nership. For otherwise the interests of those
who deal with a partner, under the signature of
the firm, would ofien be in jeopardy. Partner-
ship articles are generally kept secret : the pro-
duction of them is seldom required ; it would of-
ten be impossible : many partnership contracts
being merely oral. Itis then just that contracts
made by a partner be regulated less by conven-
iions known only to the copartners, than by the
nature of the affair and its connexion with the
interest of the partnérship.

Is it then unusual for partners to purchase a
dwelling-house, or ware-lhouse for the use of
the firm? Is it necessarily compelled to rent ?
Would the purchase in such a case be held fo-
reign to the affairs of the partnership, and will
it be required for its perfection that every indivi-
dual of the firm should intervene ? Surely not.
The signature of the firm, apposed by one of
the partners, binds all the partners.—provided
the couniract be not evidently foreign to the affairs
of the partnership.
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When Duplantier contracted with the defen- Eastn. District.

dan., he clearly saw that the purchase was not
fore’gn to the affairs of Kemper & Co. who were
exchanging grods for cotton in the seed, and to
whom, consequently, a tract of lard was useful
for the erection of a gin and ware-houses. It
was unimportant for him to know whether the
articles of partners ip hetween the plaintiff and
defendant, to which he h4d no access, contained
any special clause in this respect. He received
the signature of the firm, and it sufficed to him
that the contract was not foreign to its affairs,
in order to create the expectation that both par-
iies should be bound thereby.

This being established, can it be contended -

with any hopc of success, that tho’ the plaintiff
was bound by the signature of the firm to pay
the price agreed upon, and though he actually
paid it, the defendani may now claim the pre-
mises as his individual property, under the pre-
tence that the parinership articles did not autho-
rise him to purchase them. It would be the first
time that a mandatory would plead that he had
exceeded his powers.

It is to be remarked, that the partnership ar-
ticles declare that, ¢ Tt’s affairs shall consist in
the sale and exchange of merchandise’, but it
does not interdict other affairs to the partners.

June 1816.

N~

Sryri
vSs.
Kexrer.
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Dersieny, J. delivered the opinion of the
court. ¥ I In the discussion of the fivst ques-
tion, the counsel for the plamtlff and appellee
have appealed to principles of incontrovertible
truth and snundness, but the application of which
to the present case.is by no means obvious, viz.
that no offer or proposition, tending to a contract,

* ¢an be binding on the person proposing, until the

proposition be accepted ; because there can ex-
ist no contract, without the concurrence and si-
multaneous will of the contracting parties.

To apply this principle to the present case,
the counsel for the appellee have been reason-
ing throughout, as if Duplantier, the seller, on
one side, and the appellants on the ‘other were

- parties to this suit. The case of a merchant,

proposing to another by letter to sell him mer-
chandise, at a certain price, and withdrawing
his proposition before acceptance, is quoted and
relied on, as one which bears a strong resem-
blance to this. Duplantier must then he the per-
son proposing, and Smith the person to whom
the proposition is made. But does that agree
with the fact ? Is there in this case any feature
which warrants the comparison? Surely not.
And what are the. facts here? Duplantier, the

* Mantix, J0 did not joinin this opwmicn, baving been of counsel
!
in the cause.
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proprietor of théﬂgnd now in contest hetween rastn. District,
' ) k June 1814,
L e
that land to the partnership of Kemper & Smith. S

; s,

the parties to this suit,)made an absolute sale of

,'_I"he\ct,}ntr:}ct was perfect and complete. The Kewrzw
. right of Duplantier en the land was conveyed
"-':’mtay,hnever to return, unless by consent of the
purchasers, say of Kemper at 1§ast, and throngh 4
a regular reconveyance of the property. Du-
‘plantier then could not retract, and ‘his subse-
quent attempt to sell again a property, which he
‘had aiteady transferved and delivered, is a nuk-
ty, unless, as we have heretofore said, it is taken
as a confirmation of-the first sale.

- The question may, therefore, be reduced to
this. Can the purchaser, who has bought for
himself and an ahsent person, take the whole
bargain for himself, before the absent person has
refused to accept? B

The strongest authority which can ba found

in favor of the affirmative, is the Digesl, 18, 1,
64. Fundus ille est mihi et Titio emptus.
Quero utrum in partem aut in totum venditio
eonsistat, an nihil actum sit 2 Respondi, }aorso-
nam Titii supervacuo accipiendam (puto ) ideo-
que totius fundi emptionem ad me pertinere.

By the Roman law, no body could stipulate
for a third person, without authorisation. Inst.
3, 20, l. st quis. 'Therefore, Wllel}‘;]. stipulation

Vor, 1v, 3K
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fastn. District had been made by one for hindkelf and another,
June 1810

w~~~ i the stipulation was fo-4 thing divisible, as a
S‘:"ﬂ “  gum of money, the le!m!t was valid for one .
seann half in favor of the party slipulating, and null
as to the other motety. In the case here pre-
sented, it is asked what will be the eflect of . the- -
sale of aninmnoveable, thus made in favor of two
persons, ouc of whom only stipulates, and it is
decided, that the whole estate is acquired to the.
party stipulating, hecause, says Rodriguez, in
his note upon that law, the sale is mdwz.s&ble,
and cannot be valid fm' @ part only, asis a stz-
pulation for a sum of money.

The question settled by this law is not thcr(,-
fore that which arises here: the right of Titius to:
accept or refuse is not the subject. "Ihe validity
of the sale is made the gunestion—is it valid in
whole or in part, or isita nullity? Perhaps,
this (luestigll arose upen a pretension manifested
by the vendor to take the property back.

But what will be the use of that law ? Itis not .,
law in this country-; the Spanish codein matters
of stipulation in favor of third persons differs al-
u‘;gcmer from the Roman. By the precise dis-
pusition of the Partida 5, 5, 48, any person may
buy for another,and the person, in whose favor
the purchase is made, may avail himself of i, if
he pleases.
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Subscquent times have gone farther yet. By Bastn visuice

the law 3, tit. 8, book 3, del evdinainiento, the
recopilacion 5, 16, 2, cven pollicitati mus are made
obligatory. Hodietamen,de jure regio bene quee-
ritur actio illi tevtio, et sic corrigitur in hoc jus
commune s itadisponitl. 3, tit. 8,1ib. ordinament.
imo quod magis est nedam precedit, quando quis
stipuletur ille tertio absenti, sed etiam quando
simpliciter et nuda pollicitutione quis promittit
absenti, ita aperte dispoait predicte lex.  Ex
qua beie nola qiod hodle in nostro reguo ex nuda
pollicitatione orituractio et corvigitur totustitu-
lus de pollicitationibus. 2 Gomez, 700.. On
which article the following comment is to be
found in the additions to the same chapter: de

Jure regio quemlibet alteri ghipulari posse, et ex
hujus modi, stipulationen: @rectam activnen: illi-

tertio acquivi, ut resolvit G'omez, docent Covaru-

- bias, Quthierez, Matienzo, Jcevedo, Ceballns et

alii commu niter,ﬁzo. 3 onthe7th law. tit. 11, part

predicated up(m the law 2, tit. 16, bpok 5, of the
Lecopilacion de Castilla, seems theﬁforc 10 e
ronformahlu to },]mt of G omez : some of them co-
ing eyen s@ fag as to say that, if the stipulation
in favor of the absent has heen made ina public
instrument, it gives the right of an executory ac-
fion, jus exveqrendi.—Sanchez alone is of the
| TN

June 1316,
NV g
STy
s,
Kemprr
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Eust'n District. opinion that such a stipulation is of no effect be-

June 1816.

L~ lore the acceptance of ihc abscnt, but even that

Svirn
RN
KeMrer.

opinion does not vaise a doubt as to the validity
of the stipulation ; i/ only contends that the eflect
of itis not to take place before the acceptauce.
But, independently of any comment and of any
disquisition, what can be more explicit than the
law itself? Oblicado uno a otro por promision
o contrato, w de vtro modo, debe cumplir yno pue-
de exceptionar ni que se hi~o enire ausentt, ni
que no hubo tal estipulacios, ni que 1o fuc anle
escribano publico, ni gue la obligacion fue hecha a
otra persona privada, en nombre de otros ausentes,
puesque, constando que se obligo, la ha de cum-
plir.

So much for the sjipulations made in favor of
a third person, uncoffhected with any right acqui- '
red by a contracting party present.  But the sub-
ject immediately under our consideration, to wit,
a stipulation made in favor of two persons, one of
whom ‘al;ly is present, at the time of making the
contract, is 1tself’ particularly mentioned by the
same author, m- the fol]uwme; article, in a manner
that removes all doubts 25 to the valldlty of such
stipulation in favor of hoth. I)ubimn t(mtum est
stquis stipuletur copulative sibi ef tertm'extrnneo
mcmn, an ista stipylatio etpro‘rms%o wlpaf de
sze communt et Jure regio, eb.in quo valeat ? et .

"

- ' .
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breviter dito quod ‘talis: stipulatio et promissio mit::( District
intelligitur tantum jfucta in persona utriusque in v~
‘solis decem, unde de Jjure communi valet in per- S‘;ISTH
sona stipulatoris. pro medietute, et sic quingue;  Kiures.
in persona verve levtil extrane! evit tnutilis ; re-

spectu alterius medietatis sibi contingentis in a-

fiis quinque, &c.  Hodie tamen de jure regio va-

teret talis promissio in utriusque persona, per

dict. leg. ord. quilibet poterit agere pro medieta-

te, and in the additions to that number, stipulan-

tem copultive, sibi et extraneo, sibi tantum ac-

quirere pro medietate, in alia vero inutilis eam

esse stipulationem de jure communi, secus vero

de jure regio, ut hic vesol itur comprobari fa-

cile potest, ex addictis numero precedenti.
. A vight is there given by the Spanish law to

the abdent person in whose favor a stipulation is

made, whether that stipulation be for lis only
beneﬁt,m' for the joint interest of him and ano-

ther pel‘ﬁml, pleqent al the time of stipulating.

In thefirst casé some authors are of opinion that

the stipulation is of no effect, until it is accepted,

tho’ the general doctrine be that such acceptance

is not necessary. But; in the other case, that in

which the obligor has entered into a contract with

one of the oblimees, no question is made 4% to the

validity of the contractin favor efhoth, and the

necessity of an acceptance, on the part of the ab-
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East'n. District. sent person, for the purposc of giving the contract

June 1816.
(" a

SrrTH
k&
Fooror.

cffect ag :unet the obligor is not even thoumht of.

As to the consequence of a refusal on the part
of the absent person, with regard to the party
who has undertaken to contract in the name of
both, it is not a question to be examined in this
case, because, for the reasons adduced in our first
opinion, we do not think that any refusal has
laken place on the part of the appellant.

Hitherto we bave considered the appellee as
aperson entirely unconnecied with the appeiiant,
and havingundertaken without any authorisation
to make a purchase on the account of both. We
have seen that, even if such was their relative
situation, the contract eatered into by the appel-
lee would he valid. and would give to the appel-
lant a right to onc moiety of the property bought:
but, when we consider that the parties yere part-
niers in trade, at the time this contract was en-
tered into. not only the above principles apply to
ihe case with additional force, but others come
to their aid, which put the claim of the appellant
in a still mere favorahble light.

Partnersin trade forthe purpose of transacting
:he business of their concern, are tacitly vested
with the necessary power to bind the partnership,
inallsuch g})iltt'acts as are within the sphere of its
commerce, * Within these limits each partner is

Y
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cousidered as the attorney of the others, and what- vasta, bistie

ever he does is obligatory on them. If he {rans-
gresses those houndaries, he places himself in
the situation of an attorney, who exceeds his
powers. But, are the acts of the atiorney in such
cases void ab initio? No: they maybe made va-
lid by the approbation of the. Constituent. The
attorney, says our code, cinnot go beyond the
limits of his power 3 whatever he does in exceed-
ing that power is null and void, with regard to
* the principal, unless raz‘iﬁed by the latter. Code
civil 324, art. 2¢. That doctrine is the same
which existed before. Curia Phillipica, 1ib. 1,
cap. 4, n. 20. The appellant then has a right to
ratify and accept the purchase of the land, which
is the subject of this action, and the appellee
cannot pretend that because he exceeded his pow-
ers in making it, the property helongs to-him a-
lone. B

But, can the appellec be permitted to say
that he exceeded his powers? (lan he object to
the validity of his own acts? Powers of attorney
may be given by instruments under private sig-
nature, and even by letters. They are the title of
the attorney against his constituent to prove,
shoulditbe denied, that he acted with due autho-
rity, and to make the constituent responsible for
what he has done by his order. But-the consti-

June 1516.

(W o W)

SMITH
8.
K:vrgr
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East’n Distict. {nent retains no voucher of his authorisvation@

June 181¢.
Syrra
e
Kerwrrxn,

If it should be permitted to the attorney, -fter
having contracied in the name of his principal,
to say, that he.was not authorised, he mighi.
should the bargain turn out an advantageous
one, apply it to his own henefit. 'To that ef-
fect, it would be sufficient to conceal or desiroy
the evidence of his authorisation. So between
partners (and be it understeod, that we have
seen nothing in this case that would justify any
allusion to the parties).  lndependently of the
powers derived under the articles of partner-
ship, authorisation may be given by one to the
other by letter or otherwise : and if the partner,
thus authorised, should wish to enjoy aloue the
benefit of any advantageoﬁs transaction, made
under such authorisation, nothing would be more
easy for him than to secure it. Those reflec-
tions are made with the only view to shew how
Just is the rule which does not admit a party to
contradict his own deed, a rule which applies
here with particular force: for the act of the
party imports the confession of a fact, the proof
of which may be in his power alone. We are
of opinion that the appellee, after having stipu-
lated in his contract, in the name of the partner-
ship, cannot be admitted to say that he was not
authorised to that effect.
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For those reasons, in addition to those alrendy Eajt’"'?f?}k‘”
Hune C .

expressed in our first opinion. we should think o~

that the judgment rendered in this case ought ‘i’bf
not to be distarbed : hut, as it further appears  Kewer
to us, that, at the commencement of the suit be-
fore the Spanish governor of Baton-rouge, as
mentioned in the proceedings in this case, the
premises were in the hands of the appellee, as
part of the partnership stock, and the proceed-
ingsin the said suit before the Spanish gover-
tor, whereby the appellee was dispossessed, ap-
pear irregular and illegal : itis ordered, adjudg-
ed and decreed, as the judge of the fourth district
ought to have decreed, that the appellee be res-
tored to the possession of (he said tract of land,
as described, andset forth in the proceedings
in this case, to be held by him as part of the joint
stock of the late partnership between him and
the appellant, John Smith, until the final settle-
ment and payment of the accounts of said pariner-
ship. And that a mandale do issue from this
court to the court of the fourth district for the par-
ish of Pointe Coupee desiring the said court forth-
with to issue the proper writ to put the appellee
in possession of the said tract of land according-
ly.

VoL, 1v 3 L
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East’n. District,
Ju”() 1816 TS f H “ (TR A<} '35 "l Ty
o~ DUSSUAUS SYNDICS vs. BREDEAUX,
Dusscav’s
SYNDICS
s,
3 REDEATX.

ArreAL from the court of the first district.

when the  DEerBrGxNy, J. delivered the opinion of the
homologation

of theproceed- conurt.  The plaintifls and appellees, as syndics
ings of a meet- .

g ofthecreds- of L. Dussuan, a free man of color, claim as pari
tors of abank-

rupt hes pussed OF the estate surrendered, a female slave, whom
Inremjudicutam . e . 3 . .
e ot e they alledge is unjustly and without right de-
objected 1o,
on the ground
that ﬂl(‘_Y arc L.
';‘fCOPC%ﬂdlnlﬂle It isin proof that she was the property of their
Ienci an-

mage. insolvent, at his surrender, but the defendant al-

tained by the defendant.

leges on the one hand that the plaintiffs have no
right to sue, because they are not the syndics
ofthe creditors : their appointment as such appear-
ing by proceedings, which are recorded in the
French language and consequently null.  On
the other hand, he avers that he hought this slave
at public auction, and has a legal title thereto.
In support of this allegation he produces in evi-
dence, the record of a former suit hrought against
him by the appellees, in which they set forth
that he purchased from them, at public auction,
in their capacity of syndics of Dussuau’s creditors,
the slave now in dispute, forthe sum of 8585,
payable in March 1815, for which he was to give
his nete of hand, endorsed to the satisfaction of
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ilte vendors 3 but that he took and retained pos- mastn Mistrics,
. . . ) June 1616,
session of the slave without having complied
with the conditions of the adjudication.  His an- Dios 10
swer to this claim was a special disavowal that .
any such purchase had been made by him, and Bt
he appears to have obtained thereon a dismissal
of the suit.
Being now called upon to surrender the slave
he turns round and alleges that ke is owner of
her by virtue of a sale, made to him by the plain-
uffs in their capacity of syndics, but being aware
that such a claim would be disregarded, he pre-
viously pleads to the persons of the plaintiffs, al-
leging that they are not duly qualified to act as
syndics of the creditors of the insolvent, because
their appointment as such is vecorded in the
French language.
‘We incline, indeed to think that the acts of
creditors convened by a court of justice are part
of the judicial proceedings, the whole course of
which forms what is known to the Spanish laws
by the name of Juicio de Concurso, and as our
constitntion directs that all judicial proceedings
should be recorded and conducted in English,
we ave disposed to Dhelieve thatif the objection
raised had come from a person who had no con-
cern in, nor adhered to, the proceedings com-
plained of, it would be our duty to declare they
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gastn Wistuct. are not legal.  But we do nol [ind it necessary

June 1816,

L Ve NV

Dussuar’s
CYNICS
.
BreprAUX.

to decide the question absolntely in the present
case. These proceedings, regular or not, have
been approved by the judge, and are binding at
least upoun those who were parties to them and
did not oppose their homologation, nor appeal
from the decree pronouncing it.  The defendant
ts a creditor of Louis Dussnau, as appears
from his answer to tiie first demand brought a-
gainst him by the plaintiffs. Nothing shews
whether or not he was personally called to the
meeting of the creditors, but he certainly had no-
tice, through the publication made thro’ the news-
papers, and considering that he lived out of the
jurisdiction of the court, before whom the pro-
ceedings of bankruptcy were pending, that ought
tobe deemed «uflicient. Febrero de Juicios, lik. 3,
ch.3,sect. 1, no. 15 at the end. Besides his own
conduct shews his acqniesence in the proceedings
of the creditors.  For in his answer to the first
suit, far from contesting the plaintifi®s right
to sue, he pleads to the merits, and claims from
them.int"eircapacity. the sum due him by the es-
tate of the insclvent. "T'he homologation of this
nomination ought certainly tohe considered as
e judicata between him and the plaintiffs.

As to the nature of the title of the appellant,
.. consistsin an adjudication to him made of the
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slave in dispute by the judge of the parish of St. Fast'n. District.
; . . . June 1816
Joha the Baptist, acting as auctioneer. By the

| g )
process verbal of that adjudication, which the de- bussmes,
N . . N . SYNDICS
fendant has offered in cvidence and which we ..

Breprarx

think ought o have beeureceived, itappears that
ke did not sigu that adjudication, and i. furthex
appears that it was a condition of the adjudica-
tiun, that the purchasers should give their notes
of hand, duly eudorsed, and exccute deeds of
mortgage «f the property sold; none of which
vequisites appear to have been complied with by
the defendant.

The adjudication then standing alone, being
the act of only one of the parties, no contract of
sale can be said to have beencompleted between
them. Hence the defendant being called upon
to pay the price of this adjudication, denied hav-
ing made the purchase, and succeerded in having
the suit dismissed. His present attempt to keep
possession of the slave, by virtne of the same
title, which he then disclaimed cunnot avail him.

1t is ordeved, adjudged and decreed that the
judgment of the district court be affirmed with
costs.

Paillette for the plaintiffs, Hennen for the de.
fendant.
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Last’n. District.

June 1810.
iy LECARPENTIER vs, DELERIS EX'R.
LECARPENTIER . . .
s ArpraL from the court of the parish and ciiy

Deiery’s x’r.
A person ap-
pointed, as an

expelt, to veri- v, T vere ini ’ :
fo o semture, DERBIGNY, J. delivered the opinion of the

must decide on . 6 NSTEM 3 . » eIns a1 -
comparison of court. This is an action brought against the en

handwritmg. & dopser of 4 promissory note duly prowested. "The
cannot receive
and act upon defendant having died since the heginning of the
inforuation of
the ereumstan- Suit, the answer is filed by his executor, who re-
+os of the case,

of New-Orleans.

fuses torecognise the signature of the endorser as
that of his testator. Upon this refusal two skil-
{ul persons were appointed by the court (conform-
ably to the civil code 306, art. 226) io compare
ihat signature with others acknowledged to have
heen written by the testator and report thereon.
They disagreed, and by consent of the parties, a
third person was named to settle the difference :
hut that person not heing able to ascertain by
the mere comparison of handwriting whether or
not the endorsement was in the handwriting of
the testator,went about collecting other informa-
tion on the circumstances of the case, and repor-
ted that being safisfied from that enquiry that
1 testator had really given the endorsement, he
was convinced that the signature in dispute was
reslly his.
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To the admission of such a report the defen- East'n. District
. . o . June 1816.
3 L | chi e
dant ohjected, but his opposiiion being overruled Py
he excepted to the opinion of the parish court and Licarvexemx
on the bill of exceplion he took weare now call- Dizery's ex’e

ed upon to pronounce.

Nothing can be clearer than this point. "The
persons appointed to judge of a signature by a
comparison from handwriting. is not a referee, to

“whom the examination of the case is entrusted.
Hlis task isconfined by expresslaw to the com-
parison, if he can judge thereby, he must report
accordingly; if he caunot, he must declareit: any~
other inquiry for the purpose of aiding his judg-
ment s evidently illegnl and the report upon it
inadmissible.

It is therefore ordered, adjudged and decreed,
that the judgment of the parish court be annulled,
avoided and reversed, and that the cause be re-
manded with directions {o the judgeto try it a-
new andnot to admit the report excepted to: and
it is further ordered that the costs of this appeal
he borne by the appellec.

Paillet:e for the plaintiff, Denis for the defen-
dant.

See same case, July terne 1816.
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Fast'n. District.

June 1816 RANDALS 3 1DOW & HEIRSvs, BALDWINV & L
(Ve

RAyznaL’s

winow S nums  APPEAL from the second district.
vs.

Borvwin &ar Ay cpriv, J. delivered the opinicn of the court.

The estateol e plaintifls and appellants instituted this suit

a deccased, m

the bands of nis < . . 3 , 3
widow & Leirs, 0 Tecover a tract of laud, which they cla:m as the

31.* pound 1y & widow and heirs of Thomas Randal, deceased.
Judgiuen -

juned sgainst It appears from the judgment of the district

tor. court. which is admitted to contain all the mate-
rial facts of the case, and is to be taken as
part of the statement of facts, that the defendants
and anpelleos claim title to, and hold the proper-
ty in dispute nndera sheriff*s sale, made in virtue
of an exerntion issued on ajndgment obtained a-
gainst Thomas Randal, in his life time, but not
executed till after his death.

Perhaps all the proceedings on this judgment.
from the issuing of it until the final sale of the
property under the execution, were irregular.
The land it seems was sold at one year’s credit.
and at the expiration of the time of payment,
certain persons, as administrators of the estate
of the deceased. brought suit against the pur-
chasers, the defendants and appellees in the pre-
sent suit.

In their answer to the first suit, they opposed
the recovery of the price, by pleading a want of
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iitle to the property, on account of certain irre- astn Districts
ee . . . - June 1816,

jularities in the judgment and execution against )

) Judg S oY

the deceased, Thomas Randal ; and thepresent Rrivois

. e o . - oy . WInow &
plaintiffs now insist on these irregularities, in vy i

order to entitle themselves to the recovery of the s 4zt
land, as having been illegally sold, and the con-

sequent absence of title in the defendants and
appellees.

The administrators of Thomas Randal’s es-
tale, now claimed according to their respective
rights, by his widow and heirs, having been ve-
gularly appointed under the laws of the country,
asthey then existed, all acts legally performed by
them in respect to the estate of the deceased,
ought to be considered as valid and binding on
his heirs. It was their duty to sue for and re-
cover, if possible, all debts dueto the estate, and
to pay such debts as he owed. Accordingly suit
was brought against the present defendants and
appellees as above stated, and they having putin
issue the tiitle to theland claimed under a sheriff’s
sale, made by virtue of an execution which pos-
sibly issued illegally, a court of compeient au-
thority has decided in favor of the legality of the
title by compelling the then and present defen-
dants to pay the price. 'We are of opinion that
the district court was correct in considering the
first judgment as copclusive against the present

Vor, 1v. aM
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gastn. District plaintiffs and appellants, and as having the force

June 1816 - . .

o~ andeffectofa priov judgment, between the same

Rionrs  parties, and ou the same matter in dispute : for
WInew oo R . . v e

s, to this end the administrators fairly represent-

Barowiy &aL .
ed the persons who now claim the estate.

It is, therefore, ordered, adjudged and de-
creed, that the judgment of the distr ¢t court he

affitmed with costs.

Duncan for the plaintiffs, Turner for the de-
fendants.

BLANQUE vs. PEYTAVIN & dL.

Arreanfrom the first district.

Toesentence P ErBIGNY, J. delivered the opinion of the
of W foreign - e e

court of adun- court.*  The plaintiff and appellant, as owner
valty is conclu- . .

sive as to the Of the brig James Rinker, of New-Orleans, and
nauonal cha- .

ecter of the her cargo, condemned at Tortola in the year

s 1803, brought this action against the defen-
dants and appellees, as underwriters, torecover
the amount by them insured. They resist the
claim on the ground that the property was not
neutral, as warranied.

On that question, an important question first
presents itself :  whether the sentence of a fo-
veign court of admiralty pronouncing the pro-

T g ds did not juin m thts opon, having been of counge?
inthe cause,
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perty captured to be enemy’s property is conclu- Ea?;i Distric:
sive evidence of that fact. Py
This interesting question, afler having been  Brivam
several times debated in the courts of the Uni- Perrans & ar.
ted States, was finally settled hy the supreme na-
tional judiciary. who pronounced it to be law,
that the sentence of a foreign court of admiralty is
conclusive evidence of the lact. Croudson vs.
Leonard, ¥ Cranch 134.
1tis contended by the defendants that this de-
cision sught to be given not only in the courts of
the United States, but also those of the particu-
lar states : because it is grounded on the law of
nations, a law which reigns over the whole of
the United States as one national body, and
ought to be construed in the same manner through-
out the union,
Oun the part of the plaintifll it is maintained
that the decision of the supreme court is not
grounded on any of these general principles uni-
versally recognised by all nations, buton a rale
adopted in England and prescribed in other coun-
{ries 3 that as such it onght not to be considered
as an adjudication of what the law of nations gen-
erally is ou similar subjects, and that its authori-
ty ought to be confined (o such of the states. the
particular laws of which are not vepugnant to
the adoption of thatrule.  That there exis:s here



460

CASES IN THE SUPREME COURT

East’n. District. positive laws which forbid its introduction, and

June 1316.

Buangre

that the decision of the supreme court of the Uni-
ted States cannot therefore be considered as bind-

7“8 » - - -
Prrraviz&ac ing in this instance.

1t is obvious that the first question to be set-
tled here is whether or not the doctrine establish-
ed by the supreme court of the United States iz
conformable to the rules of that gencral system
of national justice, which governs the conduct of
all civilized nations towards each other. For, if
we find it grounded on these principles, the con-
sequence must inevitably follow that the autho-
rity of the decision ought to be the same over all
the union.

The priuciple of the law of nations, with res-
pect to foreign judgments generally, is that when
they havebeen pronounced by a competent court,
they ought not to be inquired into, but ought to
be every where deemed conclusive between the

parties.  Vattel b. 1, ch.?7, art. 8%, Martens
b. 3, ch. 3, sect. 20.

"To this rule a sovereign may refuse his assent,
and in that case the foreign judgent is without
force in his dominions. But, if such refusal has
not taken place, the sovereign is supposed to have
acquiesced in its observance. By an application.
Qf thisrule to sentences of foreign courts of ad-

*
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wiralty, they are deemed conclusive against all Bastn. District
the world, because by a fiction of law every bo- m
dy is supposed to have been made a partytoa Biavavs
suit which is prosecated in rem, and in which Peyravics s
all persons interested are invited to appear as
claimants.
T'he limitations and modifications, to which this
docirine is subject, are considerations foreign to
the present inquiry. Theonly question here is
whether the principle established by the supreme
court of the United States, as to the conclusive-
ness of sentences of foreign courts of admiraliy
be derived from an application of the law of na-
tions to these sentences: and as one can feel no
hesitation to say that it has no otner origin, e-
nough is ascertained.
Of the extent or authority, which judgments of
the supreme tribunal of the couniry, declaring
the law of nations, ought to have, there can be
hardly any doubt. Whatever be the jurispru-
dence of other governments, the United States,
as a nation, can have but one rule of conduct to-
wards the others. Inthat code of national rights,
called the law of nations, each nation is consi-
dered as au individual : the United States are one,
the particular states arc nothing.
It has been argued that in France the law of

uations on this particular subject is not in force :
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Ease'n. District. and as Spain is generally governed by the same

June 1816.
(W o 4
Bruwvw v

ey

system of laws which prevail in France, it has
been inferred that in Spain also sentences of fo-

Permavis & a Teign courts of admiralty are deemed conclusive.

We may go further and suppose that by the posi-
tive laws of Spain such sentences are considered
as not existing : and yet this will not make the
Teast alterationin the position here established.
For whatever could be the understanding of the
law of nations in Louisiana, while under the go-
vernment of Spain, the moment it was annexed
to the territory of the Luited Sates, it became a
part of that body which forms the American na-
iton, which can have but one scale to weigh the
law of pations.

‘We deem it unnecessary to weigh the reasons
on which the doctrine established by the supreme
court of the United States is founded : after hav-
ing said that we consider this decision as bind-
ing. we need only refer to it and pronounce in
conformity thereto.

It is ordered, adjudged and decreed that the

judgment of the district court be affirmed with
costs.

JMorery. for the plaintiff, Duncan for the de-
fendants,
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Bast'n Dustrict,

GRAY «S' AL.vs. LAVERTY & AL. June 1816.
A\ Ve )
ArpraL from the court of the first district. Grax & ar.

8.
Laverty & ap,
\¥ A Tvap in + 4+
l‘IA R:! 1N, J. delivered the opinion of the court. Sodgment
The judgment of the disirict court is in the '!erns tono

Taw, & mwhaich

following words ¢ it is ordered that judgment be 330151‘“1“:‘]‘]‘1
entered in favor of the petitioners, for the sum of

B635, 81, together with costs of suit to be taxed”’

no law is cited: no reason adduced : and the
defeadants argue thati the jadgment is unconsti-

tutional and therefore a mere nullity.

T'he constitution, sect. 18, art. 4, has provi.
ded that <the judges of all courts within the
state shall, «soften as it may be possible so to do,
iv every definitive judgment, vefer to the parti-
cular law on which such judgment may have been
rendered, and in ALL cases adduce the reasons
on which their judgment is founded.”

The appellees contend that it suffices to adduce
reasons orally in giving judgment, that they need
not be embodied in the judgment itself; and
that. admitting this to be necessary, the omission
is an error or fault of the judge, for which an in-
nocent suitor is not to suffer.

The constitution requiring a reference in eve.
ry definitive judgment to the particalar law on
which it is botiomed. itis clear that the refer-
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Past’n. istrict. ence oughtto make part ofit: since it is to be 1x

June 1816
NV N/

Guay & arL.

it. 1f the judgment he written and the reference
oral, the latter cannot be said to make part of,

vs. .
Laverty & 4 o be 71 the former. Bul, this reference is ve-

quired as often as it may be possible, only. Now,
when it is not made, those who are to pass on
the conduct of the judge, in case he be prosecuted
therefor, may make a strict inquiry, but a court
from whom it is required to reverse a judgment,
may fairly conclude. even when the particalar
law is obvious, that it was impossible to the
judge to refer to if, on the score of his having
been ignorant of it. So a good judgment ren-
dered, according to the light of the judge’s un-
derstanding, ought to be supported.

The reasons, however, are to be adduced in
all cases @ ils devront dans tous les cus les mo-
tiver. The ignorance of a pariicularlaw is possi-
ble, in a judge not bred Lo the profession : itmay
exist even in others : but it can never be presu-
med that a judgment was rendered without the
judge knowing the reasoms, which determined
him.

It is said that the reference to the law is requi-
red to hein thejudgment, but that the reasons are
required tobe adduced only, without saying that
they shall be so in the judgment. 'We think the
distinction capmot be admitted. Ifa doubt re-
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sanined 5 it wonld vanish on a reference to the Rastn. District.
June 1816.

French part of the constltutlon, which requires o~~~

the judgment to be motived, reasoned, onc which ©«¥ o

contains, adduces the motives or reasens. T avewrr & 4z

We conclude that a judgment which does not
contain any of the reasons which influenctd the
court rendering it, is unconstitational. Need we
add that whatever is unconstitutional is void ? If
a jadgment be rendered, if a law be passed, in
any other, than the legal, langnage—if an indict-
menl does not conclude, against the peace and
and dignity of the state—if a process be not in the
name of the state, can they have any effect?
Every power in our governmentis derived from
the people: they delegated it by the constitu-
tion: and every provision that a particular mode
shall be followed, in the execution of the power
vesied, is a qualification of that power, viz:
that it shall not he exercised in any other

manner. *®

N

The judgment before us being an unconstitu-
tional one, must be annulled, avoided and revers-
ed, and the cause is remanded to the district
court, with dirvections to thejudge to give judg-
ment thereon, according to the constitution by
referring therein, if possible, to the particular law

VoL, 1v. 3N



466 CASES IN THE SUPREME COURT

gastn. District 01l Which it is grounded, and at all eventsto ad-
June 1816. . o s
o Uuce the reason on which it is founded.

Gray & an. .
v, Grymes for the plaintiffs, Hennen for the de-
LAVERTY & AL,
fendants.

DUKEYLUS® SYNDICS vs. DUMONTEL & AL,

syndics can-  APPEAL from the court of the first district.

not prosecute

;rs(‘»gt’ci_il}xlgsthoef MaTuews, J. delivered the opinion of the

%ﬁfﬁfmﬁ{g court*¥ T'his is a casein which the syndics of the

ted. bowolog o reditors of Dukeylus, a bankrupt, intervene in a
suit commenced hy Mary M. Dumontel against
the syndic of Leboucher, another hankrupt. They
claim a right to receive for the use of Dukeylus’
creditors, whon they pretend to represent, a debt
of four thousand dollars, which, it is contended
on their part was frandulently transferred by Du-
keylus to Mary M. Dumontel, by procuring Le-
boucher to assume the payment of it to her, in

violation of the just claims of said creditors.

Several bills of exceptions, taken by the coun
sel of Madame Dumontel, to opinicns of the dis-
trict court, given on points of law, in the course

U, - e e e

Derprevy. J. did not join in this opinien, being Lebaucher's syn-
dic.
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of the frial of the canse, come up with the record Eastn. District
. June 1816.
and statement of facts, and are to be disposed of, | _~ _,

before we examine the merits of the case. DrxeyLes’
r . - . . » SYNNICS
The exception which it is proper to mnotice s,

. .. Duroxren&ar
first is, that taken to the opinion of the courf,

given in favor of the right of Trouart and Pail-
lette, syndics of Dukeylus, to intervene in the
suit.

Tt is admitted that the proceedings had in the
case of Dukeylus, against Liis creditors, were ex-
hibited, and shew that the persons claiming to
intervene were, in the first instance, provision- ~
al syndics of the estate of said Dukeylus—that
afterwards, at a meeling of the creditors. syn-
dics were nominated, whose nomination has we-
ver been approved or coufirmed by a court of
competent jurisdiction : the proceedings of the
creditors having never been homologated. Tt
being admitted, by the counsel of the interven-
ing patrty, that the functions of their clients, as
provisional syndics, ceased on the nomination
by the creditors to the trust of permanent syn-
dics, it is necessary to inquire into the rights,
powers and duties of those who hold and excrcise
the former description of trust. 'The correctness
or error of the opinion of the court below, on
this point, is therefore to be determined by the
solution of the following question: can syn-
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East’n. District,
June 1816.

(W Ve

DukryLes’
SYNDICS
8.
DumonTeL&AL.

CASES IN THE SUPREME Court

dics, nominated by the creditors, proceed a¢
legal administrators of the estate of an in-
solvent debtor, before the approbation and con-
firmation of their nomination? When nomi-
nated by the creditors of an iusolvent, in
case ofacessio bonorum, syndics are, under ano-
ther denomination, the curafores, in such cases
known to the Spanish law, whose nomination
on the part of the credilors must be approved
and confirmed by a court or judge of competent
autherity. 'The nomination is good, if made
by a majority of the creditors, in amount,
though it should not be in number; the judge
ought to approve and confirm it, if he considers
the persous fit for the trust, and there has been
no fraud or collusion in the business.

Until the approbation and confirmation of the
judge, we discover no power couferred by law
on the administrator, no duty required of him.
But, after the confir.nation, he is considered in
the double capacity of depository and curator
ad bone, and his powers and duties are fully
laid down and described. The inconvenience
which may result from the want of some person
to administer on the estate of the bankrupt be-
tween the period of the cession and the legal
appointment of syndics is strongly pressed on
the court by the counsel of Dukeylus’ syndjcs :
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we do not perceive it, in {he same dangerous pastn. District
. . . . . . June 1816.
light in which it appears to them: and, if we

oV
did, it is not for us to apply the remedy. as it Dursries
. SYNDICS

appears to be a case unprovided for by law. v,

. . - . Duxonrrr&ar
Altho’ the authority of syndics is principally yeoNTIEED

created by the appoinanent of the creditors, for
whose interest they are bound to act, and is
somewhal analogous to that of an agent or at-
torney, yet, we are of opinion that it is incom-
plete and will not warrant them in prosecuting
actions for the benefit of those by whom they
are nominated, without tlie approbation and
confirmation of a competent tribunal.

It is further insisted on, by the counsel of the
intervening party, that their want of capacity
to prosecute their suit, ought to have been espe-
cially pleaded by Madame Dumontel, and that
she cannct legally avail herself of their want
of authority under the general denial in her an-
swer.

On this, it may be ebserved that the law regu-
lating the practice of our courts, in civil cases,
requires the defendant to answer every material
facts, stated in the petition, witheut evasion.
A plaintiff claiming the interference of a court
of justice, either to ensure his rights, or redress
his wrongs, must allege and establish by legal

~
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' East’n. District
June 1816

Deoxevirs’
SYNDICS
s,
DumoxteLE AL

ki
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proof, all facts necessary to the support of his
case, wheu they ave denied by the defendant.
It is a princivnle of law, that a person, who sues
in right of another, is hound to shew his autho-
rity. 'The general denial, in the answer of Ma-
dame Dumontel, is suflicient to require of the
appellees, to shew full power and authority to
proceed in the snit, as syndics or administrators
legally empowered. 'This they have not done.
We are therefore of opinion that the district
court erred in sustaining the petition of the in-
tervening party : their appointment as syndics,
not having been confirmed by a competent tri-
hunal.

In consequence of which, it is ordered, ad-
judged and decreed, that the jndgment of the
district court be annulled, avoided and revers-
cd, and the petition of the intervening party
be dismissed with costs: and it is further order-
ed, that tlie cause be remanded, for trial be-
iween the original parties, with instructions not
to allow the syndics of Dukeylus to intervene
in the caase, before their appointment as syn-
dics, shall be regularly approved and confirmed.

Morean for the plaintiffs, Depeyster for the
intervening party.
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WHITE & L. vs. HOLSTEN § JdL.

Matrews, J. delivered the opinion of the
courf. "The plaintiffs and appellants claim cer-
tain property, in the possession of the defendants
and appellees, as the inheritance of 1), White,
deceased, whose legitimate descendants and for-

ced heiwrs they state themselves to be.

They are opposed on several grounds.

1. The legitimacy of the plaintiffs is denied.

2. The will of D. White is set up by which
Sylvia Turnbull, Holsten’s wife, is instituted
sole heiress.

3. The property is claimed, under a title inde-
pendent from D. White’s will, as belonging tn
the said Sylvia.

In the conrse of the trial Lelow, sundvy excep-
fions were taken, on both sides, to opinions de-
livered on points of law.

I. "The first was on the admission of parol evi-
As their
legitimacy depends on establishing the marviage
of their mother with . White, who is admitted
10 be their father, which is said to have taken

dence of the filiation of the plaintiffs.

place in North Carolina, we think that the dis
irict court was correct in permitting the plain

471

ast’n. District,
June 1816.
N

Wairr & Ar.
s,
HotsTiy & ar.

A marriage,
celebrated in
North Carolina
may be proved
by parol evi-
dence.

A witness
testifying  a-
gainst his in-
tevest is not to
be rcjected.

Parol  evi-
dence  ought
not to be ad-
mitted to des-
troy a title to
real property.
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EBastn. District tiffs to prove by parol evidence the fact of mar-

June 1616

(v W)

riage, or such circumstances from the existence

Wurrer & an of which, it is legally presumed, according to the
AN .
Horstex & ar. Jaws of North Carolina.

II. A second exception was takenby the defen-
dants to the opinion of the district court in over-
rulinga mHtion o dismiss the snit, on the ground,
that admitting them to be legitimate children of D.
Wiite, they are not his only heirs, and conse-
juently have no right to demand the whoele inhe-
vitance. The principal object of the plaintifls, in
the suit, being to annul the will of the deceased,
and to be allowed to pariake of the succession,
by establishing themselves s legitimate descen-
dants, and such heirs of his as cannot agreeably
to our la .s be deprived of his iuheritance, we
are of opinion that the district court died not crr in
overruling the moticn.

1IL. The exception taken hy the nlaintiffs’
counsel to the opinion of the district court, in ad-
mitting the deposition of Mvs. Turnball is cer-
tainly not well founded, on ihe ground taken, viz.
that she purchase some of the slaves included in
the inventory of D). White’s estate s for if her tes-
timony went to establish a title to them in any o-
ther person than the deceased or herself, it would
be testifying against her own interest : a circum-
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stance, which can never be opposed to the com- East'n. District,
oy oye . June 1816.
petency or credibility of a witness. But that
part of her deposition, which has a tendency to Wure & an
. . v,
prove a title in her deceased husband to any part Horsrey & a2
of the property in dispute, is inadmissible, be-
cause she may be presumed to be entitled to one
half of it, as belonging to the community of ma-
trimonial acquets: she is therefore so far inte-
rested and consequently an incompetent witness.

The last exception is taken by the plaintiffs,
to the admission of parol evidence of any other
title to the property in dispute, in the appellees,
except that which they derive from the will of
White: 1. Because they have not alleged it
in their answer. 2. Because they have accepted
his estate, agreeably to an iuventory made by
order of a competent tribunal.

The answer contains a general denial of all
the allegations in the petition. It asserts the
validity of White’s will, and the defendants
state ¢they are justly and legally entitled to
¢ the ownership and disposition of all the pro-
¢ perty whereof he died possessed.” If the will
be considered as good and valid in tofo, then
the defendant Sylvia is entitled to all the pro-
perty of the testator, being instituted his sole
heiress, and the latter clause in the answer be-

Vou. 1v. 30
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East'n. District. comes wholly useless in the defence. It oughi

w therefore to be taken as a claim of litle, distinct

Wuere & ar. fpom that derived under the will.  But, if it did

Howsre & a1, appear clearly that Mrs. Holsten has accepted

' the property, as an inheritance from D). White,

weare of opinion that she ought to be estopped

from pleading or proving any title in herself, dis-

tinct or independent from lis testament. This

however, is not found to be her situations the

property was placed in the hands of her hus-

band, on giving sccurity to answer for it, ac-

cording to what might be decided by the tribu-

nal of the Spanish government, then exercising
jurisdiction on that part of the state.

In this case, as in all others, the persons
claiming the estate are bound to nake good
their title against the legal possessor, and in
opposition, the latter has a right to set up and
prove, by legal means, any title which may de-
feat the claim of the plaintiff. But, it is the o-
pinion of this court, that no parol evidence ought
to have been admitted to destroy the title of the
testator to immoveable property and slaves, and
altho’ it may have been properly received, as it
respects the mere personal property, yet, it ap-
pears to us so vague, undefined, and uncertain,
as to weigh nothing against the continued pos-
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session and exercise of ownership by -“’Thite,Ez\;t’n.])}stgiuu
R . . wune K816,
during his life, even to the solemn act of at- Py

tempting to dispose of all his property by will. me.& P

HoLsTEN & AL
Let us now examine the only rcmaining .

questions : the legitimacy of the plaintiffs and
appellants, and the validity of the will.

On the guestion of legitimacy, which is one
of fact, there is some contrariety of evidence,
yet we think that the batance is clearly in favor
of the plaintiffs and appellants.

The will it appears was made and published
with all the formalities required by law, and guo
dd its form is good and valid. Bat, according
to the laws of the place. where the testator died,
having legitimate descendants, he could not
dispose by testament of more than one fifth part
of his property to their prejudice. Here, il
may he remarked that the same rules in relation
to heirship prevail in this state.  So far then as
the will under consideration pretends to dispose
of more than one fifth of the estate of the testa-
tor, it is illegal and invalid. i therefore ought
tobe and is hereby declaved null, and void, as
to every disposition contained in relation to
the legitime ox four fifths of the testator’s estate,

AN

- - o
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Bast'n. District. Of Which he could not legally deprive his legi-

June }ﬁlﬁ.
(W ot )

Witk & ax.

'

timate descendantsand forced heirs: agreeably

to these premises, the succession of D. W hite

TS,
gousey & az. must be distributed in such a manner, as to give

his legitimate descendants four fifths, and one
fifth to the appellant Sylvia Holsten, being the
disposable portion of the ancestor, which she
rightfully holds under his will.

1t is ordered, adjudged and decreed, that the
judgrent of the district court, be reversed and
annulled, and it is further ordered, adjudged
and decreed, that the defendants and appellees
do account with, deliver and pay over to the ap-
pellants, Joseph White and Wm. White, their
proportion of four fifths of the estate, both im-
moveable and moveable, of David White, their
ancestor, as his forced heirs.

Livingston for the plaintiffs, Robinson for the
defendants.

nti——

LAFON vs. SADDLER.

Thetacitien APPEAL from the court of the parish and

of a builder is
not lost, by his
neglect to re-
cord the con-
trace for the

building-

city of New-Orleans.

MarTiN, J. delivered the opinion of the
Court. The petition states that the plaintiff, is a
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creditor of J. Godwin, for $345, the balancef a East'n. District,
sumt due on a notarial contract for building a w
house—that he brought suit against Godwin, Tarex
who, pendente lite, sold it to the defendant. Swvues.
The answer denies every thing, and avers that

the defendant is a purchaser without notice.

The facts stated in the petition being proven,

there was a judgment for the plaintiff, and the

d®fendant appealed.

The stalement of facts admits the purchase
and payment of the price by the defendant, that
the tacit or legal mortgage of the plaintiff on the
house, as the builder of i, was never recorded,
as the act of 1813 ch. 49. is stated to require—
that the defendant was not made a party to the
suit, brought by the plaintiff against Godwin—
That Godwin has failed, and that the sum claim-
ed, is due to the plaintiff, for work done on the
house.

The plaintiff’s counsel contends, that hisisa
privilege or legal mortgage, which has its effect
against those persons, without being stipulated
for, Civil code 470, art. Y5, and that the worde 3
of the act of 1813, do not extend to the des.
truction of liens, which, not arising from any
written contract or stipulation, are not suscep-
tible of being recorded. 'The expressions of the
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Eostn. Disirict act ave “all liens, of any nature whaterver,

June 1815
(e )
Liwros
8.
‘SADDLER.

HAVING the effect of a legal mortguge, whick
shall not be vecorded against the provisions of
this act, shall be null and void.” 'The title of
the act, is for the vecording of certain acts,
therein mentioned, which shews that the inten-
tion of the legislature, was to compel creditors to
give notice of their acts, not to alter the law, so
as to destroy the lien of builders, &c. in cases iu
whick: a privilege or lien was not eaxpressly sti-
pulated.  The plaintifi”s lien, it is confended,
arising before the passage of the act, could not
be supposed to have been destroyed by the re-
quisition of a formality, which could not be
complied with.

The defendant’s counsel replies, that the pe-
tition shews, that the plaintiff’s claim is groun-
ded on a notariai act, which was susceptible of
being, and is admitted not to have been, record-
ed.—That contracts are the laws, that govern
the parties.—That the tacit provisions of the
law, always yield to the express stipulation
of the party, whom the law intended to pro-
tect.

This court is of opinion, that the judgment
given below isa correct one.  The plaintiff hav-
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ing built a honse for Godwin, had ipso facto by rastn. Districe:
law a tacit lien, or privilege to have it sold for w
his payment. His having reduced to writing the Larox
contract, which fixes the manner, in which the Ssppien
house was to be built, and the mode of payment,

does not affect his vight. 1If a man has a right

to a thing by law, and under a contract, which

does not modify his right, he will be allowed to

avail himself of his stronger title, that which re-

gults from the law. If the heir has the estate

which the law casts on him by descent, devised on

him, he will be in, rather as heir, than as devisee.

Here the petition alleges the plaintiff’s privi-

lege, as a builder, for work, materials, &c.
besiowed on a house. 'The statement of facts,

admits the nature and extent of the claim as sef

forth; the legal consequence must follow, that

the debt is a privileged one on the house. 'I'here

is no need of bringing the notarial instruments

into action.

The act of 1813, had no other object, than te
prevent the effect of latent acts or instruments—-
or to guard against the suppositlion or forgery of
acts, by which the interests of third persons
mignt be affected, not to destroy the tacit lien
which the law gices to workmen and others, ip-
so facto, by the labour or materials which they
bestow.
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East’n. District.
June 1816,

(W )

LaroN
vs.
SADDLER.
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If the contract before the notary, was neces»
sary to the plaintiff’s recovery, the present de-
fendant, might perhaps have resisted its intro-
duction : butit does not appear necessary. [tis
admitted, in the statement of facts, that the
work was done by the plainiff, on the house,
as charged, and that the sum is justly due him
by Godwin.—It requires the aid of no written
instrument, to establish the consequent privi-
lege, if it exist without any instrument: the
defendant complain that no instrument was
recorded.

It is ordered, adjudged and decreed, that
the judgment of the parish court be affirmed
‘with costs.

Hennen for the plaintiff, Smith for the des
fendant.
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FASTERN DISTRICT, JULY TERM 1816. East’n. Distric{,

July 1816.
—— A~
ESTEVE vs. ROCHON: —
MONTREUIL vs. JUMONVILLE, 5.
ROCHON vs. MONTREUIL. Rocuox.
Esteve vs. Rocnon. If three cau-

ses be consoli-

. . dated and af-

ArreAL from the court of the parish ofthe ci- (cryuras  dis.

. - tinct verdicts
ty of New-Orleans. and judgments
be given, the

. s supreme court
MaARTIN, J. delivered the opinion of the court. §,Prene cout

The petition states that the plaintiff in 1784, der them as

consolidated.

- . . . s doe 's, from Fonte- Ifa party to
bought, jointly with a sister of hers, aos famty to

net, a lot of ground in the city of New-Orleans, the conestario,
> lfins the attor-

at the corner of Ursuline and Burgundy streets, ney may carry
having a front of seventy feet on the first, and eigh- *" the suit

ty eight feet on the last. The lot was bounded

on both sides by other lots, the property of the

VoL. 1v. 3P
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East'n Distict. vendor. "The vendces divided it, and that half,

July 16

N

Eseiow

Roc

'8
HdON,

which lies on Burgundy strect alone, became the
part of the plaintil. wne inclosed and improved
it. In 1<09. the defendant bought from Mon-
treail, who hid succeeded to the rights of Konte-
net. the lot on Burgundy street, adjacent to the
plaintiff*s property, and she or her vendor en-
croached on the plaintiff’s ground, by erecting a
frame on part of it ’

In 1811, the plaintiff having caused her let to
be surveyed, and satisfied h¥r<elf that the defen-
dant’s fence was on her ground, pulled downa
part of it, and a suit being bronght against her,
damages were obtained for this injury to the pos-
session of the present defendant’s property :
whereupon the now plaintifl brought the present
suit to assert her title, and recover the land en-
croached upon.

The defendani answers that she purchased
the gronnd in dispute from Montrenil, against
whom she reserves her right, and pleads the for-
mer snil in bar.

~ MoxtrEUIL 25, JUMONVILLE.

The plaintiff in this case sues the defendant
on the warranty, in the sale of the lot by him
sold to Rochon, the defendani being heir to the
plaintiff’s vendor.
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‘The defendant denies all allegations, alleges Bast'n. District.

that in no case can he be liable tor more than
. .. » .

one third of the mjury: there being two other

heirs of the vendor. Further that Rochon has

possessed (ke ground in dispute during ten

years, with a good title and pleads prescription.

There was averdictin the fiest case in favor
of the plaintifl {for the groundin dispute, and one
hundred dolars domnges, with the expences at-
teuding the reylacing the fence.

The «ame jury found 2 verdict for the plair-
tiffs in the two other cases.

In this stage of the <uits, they were consolidat-
ed and the verdicts divected to be recorded.

On the motion of Rochon, a new trial was
granted, and there was a verdict for the plain-
tiff, in the fivst case, and for the defendants in the
two others.  Judgments were enteved according
to the verdicts, and Rochon appealed from the
judgment given against her in favor of Ks-
teve.

The statement of facts, admits the purchase
and division of the lot, asstated in E~teve’s peti-
tion, and the inclosure of eighty eight feet four

Judy 1016,
Nt Ny

Mox: it
8.
Jurtonvrars
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«

Lstn District inches, part of which decayed dewn and part of

July 1816.

L~

MoxTRECIL

8.
JuamosviLL.

which still subsists.

The sale of Montreuil to Rochon is also ad-
mitted, as well as the erectivn of a [ence by the
latter, at the distance of one or two feet from s-
teve’s original fence and within the land origi-
nally inclosed by Esteve, so that there is only
cighty seven feet and four inches from the corner
of Ursuline street to the fence erected by Ro-
chon.

It is admitted that in the sguaro.in which the
lots in question are situated, there is a deficiency
of two feet and seven inches of ground along
Burzundy street, and that Rochon had been put
in posscsion of the lot which she purchased.

Although a rule was made helow, after the first
verdicts that these three causes <hould he conso-
lidated, yet in no part of the proceedings, except
in the application for and grant of a new trial,
have they been considered w3 consolidated, and
there has been a distinct and separate verdict
and judgment in each case. This court is bound
to counsider the cases as distinet and to examine
and passupon them separately, and as Rochon,
the only appellant, has only expressed and could
ouly express her dissatisfaction with the judg-

meuis rendered against her, in the cases of
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Esteve and Montreuil, we think the judgment kustn. Distict,
recde el in that of Jumonrille vs. Montreuil, w
cannot he said to he before us. MosteroiL
Esteve having purchased jointly with hier sis- jeaosyims.
ier, from Rochon’s vendor, eighty-cight fect
four inches of ground, along Burgundy street,
could not be legally reduced go eighty seven
feet two inches by her vendor or his vendee.
The original judgment obtained by Rochon,
against Fsteve, which is now pleaded in bar,
was only for the damace done to her fence, it
does not prononuce on the title to the ground :
the possession alone was considered therein.

The verdict and judgment, of the parish
court, wrought no injury to the defendants, and
the judgment is therefore affirmed with costs.

In the case of Rochon vs. JMontreunil, it is
admitted, in the statement of facts, that the de-
fendant wa< dead, at the time the judgment was
given, and this is alleged as an error, which
will induce this court to setit aside. The death
of either party, prior to judgment, is, accord-
ing to the common law of England, a good cause
of reversal. Iuthat country, andit is believed
in any of the United Stiates, except this, the
positi.n is incontrovertibie.

Tue Spanish law, however, has a different
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ust’n Disteis
July 1816
NN N
Mowrrntin
e,
YuMONVILLE.
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t provision, which, asit is apvepealed by any
act of our tervitorial or state legislatave, affords
to this court the only legitimate rvule of conduct
When either party dies, after the contestatio li-
tis. his attorney. shall prosecute it to judgment,
sionuricsse el senor del pleylo, despues que
Juesse commencadn, por vepursta. won pierde
pev esso el personcro su podeves .. . deve seguir
el pleyto fusti que seu acabado, tambien como
se fuesse bivo el gue lo fe.se personervo. Parti-
da 3, 3, 23.

The facts slated, shew that Montreuil sold
to, aud put Rochon in pos<e~sion of more ground
than he could legally traunsfer. and thai she has
been evicted, the verdict and judgment of the
parish court, ought therefure, to have been in
favor of the plaintiff.

Itis therefore ordered, adjudged and decreed,
that it be auwoulled. avoided and reversed, and
this cowrt, proceeding to give such judgment as
the court below ought to have given, does order,
adjudge and decree, that the plaintiff do recover
from the defendant, the sum of thirty dollars,

the value of the ground, from which the plain-
Ul was evicted wiih costs.

Heinen for the appellaut, JMoreuu for the
appeliee.
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Soetth Drstrio,
Jiin 1816,
[ )

Tocanarstimg

Apprran fronthe conrtof the parish and ci- e

IFriny’s wi'e,

LECARPENTIER vs. DELERTS EX'R.

ty of New-Orleauns.

Wexpertsapa
. . . pointed to vee
Durnieny, J. delivered the opinion of the ey usigniure
disagree, and a
tord  be ap-
. . + . . soted on th
431, is one of those, in which the law haspontedon the
2 moticn of'a par-
< dp { 3oy e . wearnlzed e he cannct
provided, thal a signaiure ugy vecognized, i (1 2 s

shall he verified by two persons, having skill errer

o .
court. "The case which was bLefure us. ante

to yudge of hand wrlling. The two persons
first appointed having disagreed. a third wag
named, on the application of the plaintiff, with
consent of the defendants. The repoit of this
ampire having been set aside, by ovder of this
court, the plaintiff, on the return of the cause
into the inferior court, moved to have another
appointed : but the report of this last person he-
ing unfavorable to him, he objected to ils con-
firmation, on the ground, that it was the report
of an expert only, when the law provides, that
two shall be appointed.

It is true, that the article of our civil code,
which provides this mode of proof, in cace of
the denial of a signature, does not say that
where the two experts disagrec, a third person
shall he named to act as an umpire. But., ihe
necessity of appointing an umpire, in such a
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Eastn District.case, is undribtedly the same. as in cases of
w referees or arbitrators. Should there l:e any
Lecinenstie doubt, however, as to the regalarity of his no-
Drusay'sz'n mination, whea not confirmed, there can be no
doubt, when it takes place at the request of the
parties.  Here, the party, applying to have this
umpire named, is the plai“nti{f himself, who now
objects t) the legalily of the report, on the ground
that it is the report of an expert only. Such an

objection on his part, is entitled tono regard.

Ttis ordered, adjulend and decreed, that the

judgment of the parish court be affirmed with
costs.

Paillette, for the plaintiff, Dents for the de-
fendant.

#*,* There was not any case determined
during the month of August.

s,
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WESTLLRN DISTRICT, SEPTEMBER TERM 1816, West’n, Dist’cy,
Sept 1816,

—to— L/

LROUSSARE vs. TRAHAN'S HEIRS. Tol. 3, 725.  Bnoussamo

8.
Trauan’s

Brent, for the defendants. The affidavit on  pems.
which a continuance was prayed by the defen- 1 o distric
dants shews that they could not safely come to g;’]‘i“fle;’y‘“:ﬁgg
trial, on account of the absence of a record, which g‘;‘y‘,“‘{)‘;ei“‘ﬁ“ﬁ
was material to their defence, and which notwith- Z'(‘)el o upreme
standing every effort in their power, had been
used, they had not been able to procure. Injustice
was therefore done them, and the only remedy,
which the law has provided for them, is the in-
terposition of this court, in ordering a new trial.

The power of awarding it is expressly given
by the 18th section of the aci of 1813, ch. 47 :
which authorises the supreme court, or any

Voi. 1v. 3Q
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Festn. Dist’et.court to which an appeal is allowed to remand

Sept. 1816.
VN

the cause to the inferior court, from which the

Brotssam  appeal is made, for a new trial, whenever it shall
T8

‘TRAHAN'S
HELKS.

appear that justice requires il.

‘The court is not fettered by any positive rule,
but is left tothe sound exercise of its discretion ;
if there be any rule of common law, any maxim
of thecivil law, any precedent in the practice of
the former couris of this state, which militates
against the exercise of the discretion of this court,
the legishtor has abrogated it.

Indecd as great aninjury may be done to a
suitor, by denying him a continuance and com-
pelling him lo go to trial, when, notwithstanding
his utmost deligence, he has not been able to
procure the testimony, by which heis to support
his defence, as by giving a wrong judg.nent

gainst him.

Whenever this court sces that the inferior
one has, in any part of its proceedings, done an
irreparable injury, gravamen irrepuarabile, to a
suitor they will relieve him, whether this be in
giving final judgwent or an interlocutory one. It
is true the party cannot appeal de plaro from an
interlocuiory judgment; because by adventure,
the final one may be in his favor, but it does not
foliow, from the circnmstance, that he is to wait -
the final decision of his case in the inferior court,
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thal this court will shui their eyes, when he is westn Disvee.

. . . Sept. 1816,
able to point out a n.aterial error in any part of 7" -
the procecdings. Bt ssanp

5.

It is true the English books of practice lay it 1w -
down as an undoubted priucipte, thai the qe- "
nial of a continuauce cannot be remedied by a
writ of error : but this is a court of appeals nota
court of error.

In the United States even this maxim of Bri
iish jurisprudence is exploded, and the denial of
a conlinnance may be assigned as an error on
which the judgment will be veversed. 4 Henning
and Munford, 156. 1 Wushington.

Baldwin and Porter, for tue plaintiff. The
motion made by the appellants ought not
to prevail; 1. Because, the granting, or refusing
acontinuance, depends on the discretion of the
court below, and cannot be assigned as error hiere.
2. Because, if subject to re-examination in this
court, no error was committed by the infertor
fribunal.

This court which is appellate, and has by
law poewers vested in it to re-examine, and re-
verse or affirm, the decisions of the inferior
courts of this state, must in the exercise of those
powers, be guided by the statute, which regu-
lates its practice.
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West’n Dist’ct.
Sept. 1816.
NtV
BR: : s 1D
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By the act passed the 106th of Februwry 1813,
regulating the practice of the supreme courts
and establishing courts of inferior jurisdiction,
sect. 1{—this tribunal is authorised to re-exam-
ine, reverse, or affirm, the final judgments of
any of the district courts, where there is a spe-
cial verdict; oron a statement of facts made out
by counsel, or the judge, who tried the cause.

By the act, supplementary to the act just men-
tioned, passed the 26:h of Alarch {813, ccct, 472
it is provided, that during the trial of a causc,
the opinion of the court may be asked for, on
any matter of law—that the party dissatisfied
therewith, may except thereto; that the excep-
tion &ec. shall be entered on the record, and sent
up with the other proceedings in the cause.

From this statute, errors in fact are only ex-
aminable, after final judgment; and the erro-
neous opinion of the court. on matters of law,
during the progress of the trial, can alune be
the ground of a bill of exceptions.

"This court then, must be satisfied that it was
on a matter of lww, the opinion of the courtbe-
low was asked; and that there was ervor in
that opinion, before they can remand the cause.

We contend it was not on a motter of law,
the opinion of the court was demanded here s it
was an indulgence that was prayed for, which
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the tiibunal, before whom the canse was pend- \‘.’c;st’?g‘fgct
ing, in its discreiion, could accord or refuse, \}PV\J
and in the granting or denying of which, no le-  Sro:ssuw
gal error conld he consequently commitled. Tamias
This will be made clear, from an examination e
of thelaw, on the sabject.
Continvances, are not a matter of right, ci-
ther in the crown, or the prisoner; M Nally
¢ Byra’s edition. ) 434, Foster’s Crown Law,
2. Civil and criminal cases, stand in this respect
on the same footing, 3 Burrows 1513.
Continuances are usnally granted on a gene-
ral affidavit. But the courts of common pleas
and king’s hench, have different rules on the
subject, 2 Tidd 708 and in a penal action, il
will he refused altogether, ibid, same p ge.
Nor will it be granted, where the defence to
be established is slavery. 1 Besunguet & Pul-
ler, 454.
Nothing can be conceived more positive, than
these authorities. 1f it was a legal right, the
courts then could not grant it in one kind of ac-
tion, and refuse itin another. They darenot make
such a distinction, even in that couniry: nor
would two such writers as M¢Nally and Foster,
be found to state expressly, thal no such right
existed.

The decisions in our own country, are equally
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West’'n Distet. 38 certain and imperative on this head, as those

Sept. 1810

i~y 10t England.

BRoUss Anp

Txul{,\\ s
HEIR%,

In 1 Binney's Reports, 226 and 2 thid. 80: 93,
the supreme court of Pensylvania declares, that
many things must be left to the discretion of in-
{erior courts, among others, new trials, and the
granting or refusing continuances ;—and that
the exercise of that discretion could not be re-
viewed there.

In 5 Cranch, pages ti - 16 - 187 - 280, tle
same doctrine is laid down in strong terms —
And in the same work, vol. 4 237. and vol, 6
247, the supreme court of the union, expressly
decides, that the refusing to grant a continnance,
cannot be alledged, as matter of ervor there—
that it is a pawer, vesting entirely in the discre-
tion of the court, who tri.s the cause.

By the laws of Spain, the giving time to take
testimony, depends on the will of the judge,
Curia Phillipica, p. 1, title Dilaciones, and it no
where appears, that an appeal lies from his re-
fusal to accord it. ihid.

In our late superior court, a continuance was
vefused, though founded on a strong affidavit :
because accompanied by suspicious circumstan-
ces, in the party who made it—1 Martin, 3.

In opposition to this strong current of autho-
vity, gathered from writers of ihe first eminence,
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st collected from the decisions of courts of the West’r. Distet,
highest grade, and most exalted wisdom ;5 this w
tribunal is required on the authority of one soli- B sz
tary decision in Virginia, 4 Henning and Mun- Trausss
ford, 157, and on a fanciful distinction, between “mq'
the powers of this, and other appellate courts,
to establish that io be a legal right here, which
appears with the above solitary exception, not
to be such any where else.
It is said, this court is different from the
courts from whence these decisions ave drawn—
that here, our appellate tribunal can reverse for
errvors in fact, and there they cannot take notice
of any thing, which does nuvt appear on the re-
cord. But a reference to our statute, already
cited, answers this—and shews that on bills of
exceptions, this court can examine only errors
in law. Every book we open on the subject
tells us acontinuance is not a legal right; how
then could the court below commit an error in
law n refusing it?
Again, the court is told that by statute, this
court has the power to remand a cause, whene-
ver in their opinion, the justice of the case re-
quires it. But this must be taken in the sense,
Ehat the word justice, is always used in statutes,
to wit, when legal justice requires it,—when
an injustice, contrary to law, bas been commit-
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Westn.Diset. ted on one of the parties. To give any other

Sept 1816

v~ construction, would enable this court in the ar-

Bzovssano  bitrary and uncertain ideas, which they might
s .
Tramy’s - attach to the word justice, to dispense altoge-

HEIRS.

ther with laue ; and reduce the citizens ofthe land,
to enjoy their rights and propertics, at the dis-
cretion of this tribunal.

Another argument is pressed:—great injustice
it is said, may be done by inferior courts, in re-
fusing a continuance, and shall there be no re-
dress forit? If arguments of inconvenience are
to overtnrn law and precedent, the weight of
them be fourdon onr side. Let this court only
think, what a temptalion they hold out to perju-
ry,—that placed here, they never can have the
means of judging, like the inferior court, of the
conduct or credibility of the party who makes

" the affidavit ; and it will be easily seen on which

side the balance preponderates. The case from
1 JMartin 108, illustrates this posiiion. A new
trial was moved for there, because the court re-
fused to continue the cause on a strong affidavit.
The judge rejected the application, stating that
there were suspicious circumstances attending
the party who made it, such as swearing he
was sick, though his appearance in court con-
tradicted the assertion. How could all this ever
kave been brought up before a court of appeals.
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s0 as {0 have enabled them to judge of the cre- Westn Disvet.

. . Setr 1816.
dit dne to the affidavit? o~
But if this court has the power to consider the Br vsano
8.
refusing to grant a continuance. as error in lawy  Trax’s
- HEIRS.

still a correct decision was given bhelow. "The
affidavit was defective in two essential requisites,
that are ever reguired on applications of this
kind ; viz. the exercise of due diligence—and
the prohability of vistaining the testimony want-
ed.  The district court of course did right, in
rejecting the application.

Mareiy, J. delivered the opinion of the churt.
The defendants pray, that this cause may be
remanded to the district couet, under the 18th
section of the act of 1843, ch. 47, which em-
powers this court fo remand in all cases, iu hE
which it appears to them, that justice requires it:
and iu order to satisfy us, that justice does re-
quire it, tacir counsel alleges, that injustice was
done below, by refusing him a continuance, in
order io cnable him to place before the court a
piece of evidence, which was material to their
defence, and which by accidents, witlhout their
control, after having used due diligence, they
were disabled from obtaining early enough for
the trial.

The plaintiff meets the defendants on the

VoL, 1v. 3R



198

CASES 1IN THE SUPREME COURT

West'n. Distet. threshold, by alleging, thal the granting, or de-

Sept. 16816,

NV Nt

Broussan
s,

TRAHAN’S
HLIRS,

nial of a continuance. is a matter to which no
right can exist, it being entirely a matter of fa-
vour and discretion.—And that the discretion of
the inferior court helow is, in this respect, under
no kind of control.

1. The first authority, to which our attention
is drawn, is a dictum of Lord Kenyou, that in
an action on a penal statute, the court of the
King’s bench, will not put off a trial for the plain-
Wff. 8 Tidd’s Practice, 708.

2. Nextis introduced the case of Robinson
rs. Smith, 2 Boss. and Pull. 454. in which the
plantiff’ claiming wages as aseaman, in a voy-
age from the West Indies, the defendant
prayed a continnance, an account of the absence
of a witneas by whom he expected to prove, that
the plaintifl was his slave. Bnt the court deni.
ed the continuance, saying, the defeuce was an
odious one, to which the court would not give
any assistance, and that if the defendant were
to offer to put it ou the record, they should not
give him a day’s delay.

8. Reference is madeto 2 IPNully's P. (.
659, where it is laid dewn, on the authority of
Lioster 2, that the postponing of a trial is not a
matter of right, and the comt, in its discretion.
may refuse or admit the motion.
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4. The decision of the court of K. B. in the west'n Dist'et

case of fex vs. 1P Fon, is also intl"()(hiced,
in which Lord Mansfield observed, that men
take such a latitude in swearing in the common
form, that when suspicion arises from the natare
of the question, or from contrary affidavits, the
court will examine into the ground, on which
the delay i1s asked. and have in criminal, as well
as in civil cases, refused to put off a {rial, not-
withstanding an affidavit in the common form.

Leaving aside the abstract proposition, that
a continuance is not a matter of right, the autho-
rities cited go but a little way, to shew that the
discretion of the court, who is asked a countinu-
ance, is the arbitrary discretion, subject io no
control, which the plaintiff’s counsel insists up-
on, and not the legal and sound discretion, the
exercise of which is a matter of revision and
control.

1. In the first case, we are informed, the court
of king’s hench grants no continuance /n fuvor
of the plaint{ff, in a penal action. Admitting
this, justice does not appear to require, that the
denial should absolutely be a ground of relicf,
in another court ; while the plaintiff may (with
some expense indeed) avert the consequent evil,
by submitiing to a nonsuit.

2. The case, cited from the court of common

Sepe. 1816,
SV N
Brovssann
Y
Tramax's
nEINS
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Westn Distet. pleas, shews only, that L‘ is the practice of that

Sept 110

W~ coarty (and the practice is the law of the court)
Broussawn to deny a counfinuance to a party who alleges

Ts.

rrany's  the slavery of his opponent, and the court ap-

HEIRS.

pears to have acted upon a known and previous-
ly fixed principle, by which its conduct was
susceptible of being tested, rather than to have
been guided by an arbitrary discretion, which
knows no rule.

3. MNully informs us, that the postponing
of a trial is not a matter of right, either when
the application is made on the part of the priso-
ner, or on the part of the crown; he adids, for in
either case the court, in its discretion, even tho’
an affidavit be made, may refuse or grant it.
Here we are informed, why the party’s claim is
not a matter of right, viz. because notwithstand-
ing the affidavit, the court is not absolutely
bound, but may in its discretion refuse or grant
the continuance.

4. Lasily, in the casc of Rex vs. IV Eon,
we are informed by Lord Mansfield, of the ca-
ses in which the conrt will, in its discretion,
withhoid its consent, fier the ordinary affidavit
is produced, viz. when suspicion arises from
the wature of the question, or from contrary af-
fidavits. and the ¢ -ust, having examined ints the
sround on which' the delay is asked, thinks it
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Just not to allow it, notwithstanding the affida- Westn Disve:

vit.

Opinions of the supreme conrt of the U. S.
have also heen introduced. €. J. Marshall, in
the case of Woods & al. vs. Yvung, t Crunch,
238, declared the impression ¢f that court to be,
_that the refusal to continue a cause, cannol be
‘ assigned for error, asking whether the party
had by law, a rightto continue a cause in any
case ? Whether this was not merely a matter of
Javor and discretion? And in the case of JMar.
Ius. co. vs. Hogson, the same court said, thai
on the refusal to continue a cause, the party
could notbe relieved by a writ of error. 6 Cranch,
206.

The refusal of relief, in these two cases, was
obviously grounded on a technical reason : that
the party could not be relieved by a writ of er-
Tor.

A writ of ervor, says Blackstone, is hroughi
to correct an error, appearing on ihie veéord: the
reasons which, induce the court to deny or
grant a continuance, are ofren matters dehors, out
of the vecord. The discretion of the inferior
court is principally vegulated in sich a case by
particnlar circamstances, of whiclk the record
affords no trace.

Sept 1816.

(W _oVe U}
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West’n Dist'cl.

Sept 1516
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Bmu\s,\}.n

Traman’s
VEIRS.

CASES IN THE SUPREME COURY

A decision of the superior court of the late
Perritory of Ovleans, in the case of the Terri-
tory vs. Nugent, has been referred to. "There
the courl denied the contiuuance to the defen-
dant, on an affidavit which it admitted was sul-
ficiently strong. Bui the case shews the par-
ticular and cogent circumstances, which safisfi-
ed the court, that delay was the main object of
the applicant. 1 JHurtin, 108.

We find nothing in the above cases lo war-
vant the position, that the discretion of the court,
in granting a continuance, is an arbitrary dis-
cretion, the ill exercise of which is not to be
remedied by appeal : they only shew that there
is noremedy upon « writ of error.

In ordinary cases, depending in the superior
courts of Englang, a trial takes place at JWNisi
prius, it is there that a motion for a continunance:
is made, and finally pronounced uwpon. The
judge there exercises his discretion, but if he
err in doing sc—the party may he relieved on a
motion for a new trial in the court, to which

. the postea is returned. ¢ f >’ said Lord Mans-

field, in refusing the continuance in the case
of Rea vs. D'Eon, il should appear upon
~{lin case proved al the trial, that the defen-
« dant was prejudiced by refusing this delay,

=i conrt would set 3 rizht by granting a new
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<trial.””  Here then is a check provided, a re- Westn. Distet.

wept. 1816,

medy in case the discretion be incorrectly exer- | ~~_

cised.

In Virginia, if the party thinks himself ag-
grieved, by the denial of a continuance, the
law has provided a remedy. The manner in
which the discretion of the judge, who overruled
his motion, exercised his discretion, is an object
of inquiry. I'he principle is recognised, thai in
granting or rcfusing a continuance, the court
ought to exercise a sound discretion, and if a
party be ruled into a trial, when it appears from
the facts stated in the bill of exceptions, that
he was entitled to a coniinuance, the judgment
will be reversed, cven on a writ of cvror.

In every case in which the law leaves any
{hing to the discretion of an officer or a coust,
a sound and legal discretion is understood, not
an arbitrary oue.

New trials are left to the discrelion of a court,
“Itis” says C. J. Glynn, * in the discretion
¢ of the courl, in some cases to grant a new tri-
al,” but this must be ajudicial and not an ar-
bitrary discretion. Sty. 466. 'This declaration
is the more important, thal the case in which
it was made, is said to he the first in which a
new trial was granted, 3 JMorgan’s essays, 114.

Discretion, says Lord Cook, is discerning
per legem quid sit justum. Discretion is a

Buovssarp
Y.
Tranax’s
HELLS
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West'n Dister, gcience and understanding of distinguishing and

Supt. 1616
(Y a'e W/

Broussarp
s.
TRAHANS
HEIRS.

discerning, between falsehood and truth, and
not to do according to arbitrary will, and pri-
vate affection, Rooke’s case, 5 Co. 100 a. Sze
on this subject, what was said by Lord Mans-
field, in the casc of Hew vs. Young & al. i
Burrows, 560-2.

In ihe state of Pennsylvania, the discretion of
ajudge of the circuit court, in granting a uew tri-
al, is subject to the revision of Lthe supreme court
on an appeal. Byrd vs. Lessee of Darndall, 2
Binney, 9.

In the state of New-York, the supreme court
held that an adjournment of a sale, to a different
place, is @ matter of diseretion with the consta
ble, and the question mnst always be wether tha!
discretion Las been abased. Whereupon they
inquired into the conduct of the constable in the
exercise of his discretion. Plall vs. Stone, 5
Johnson, 317.

In the case of Wander:ville vs. Wilson, 5
Cranch, 17, C.J. Marshall observed that per-
mitting amendwments is a matter of discreiion,
but added he did not mean to say that a court
may in all cases permit or refuse amendment
without control.

We conclude that nothing in the books cited
hy the plaintif’s counsel shews that the discretion
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of the court in "'rzmting or refusing a continuance westn. Distet.
isany thing else than a legal, a judicial discr e
1y thing else tian a legal, a judicial discre- L
tion, wiuch is ot e\’mninab'le elsewere. althg’ Ba vs.amp
8.

it is certainly shewn that, in England and the Tuaavs
courts of the United States, there is no remedy, e
in such a case, by a writ of error.

Approaching. therefore, the case cleared from
any obstable thrown iun the way by decisions of
English courts—or of the couris of the Ameri-
can states: we find it laid down asa maxim of Ro-
man jarisprudence, which still prevails in Spain,
that the judge ad guem will correct the errovs of
tae judge @ guo. even in interlocutory jndginents
ororders, whenever tiiey occasion gravamen irre-
parebile—and the statule of this state (1813)
anthorises this court to remand the case, for a
new trial, whenever justice appears to require ii.
On this pavt of the case, we have only to consider
this abstvact question: Can the improper deuial
of a continuance occasion, in the words of the
Roman law, irrepairabile gravamnen to the party?
And, in those of our statute 1 IVill not justice
sometimes require that a cause should be remand-
ed, for a new trial, when the judge ¢ quo denied
a continuance ¥

This abstract question we declare ourselves
unable to answer in the negative. We find if
auswered, in the affirmative, by able judges in

Vou. 1v. 38
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West'n g;'t’ctEngland and in the United States, and we find

Sept. 1810 : L .

w—~~ hojudge any where answering it in the negative:
Buovsssio - anq we conclude that this court may, and ought

s

Tuauax's to, inquive into the manner, fn which the judge
T quo exercised the discretion, committed to him.
in allowing or refusing the continuance of a case.
whenever the party appears thereby to suffer an
irveparable injury.

1u the present case, we are of opinion that the
district judge exercised his discretion soundly
and legally, and properly denied the continu-
ance of the cause.

Years had elapsed since the inception of the
suit, and the document, for the want of which the
cause was sought to be coutinued, ought much
carlier to have been looked for.

'The motion to remand tais cause must there-
fore be overruled.

PROVOST vs. PROVOST & HENNEN.

Cavsaicofland,  APprAL from the court of the fifih district.
hin Wi to

epluce 11(1: v Dersieny, J. delivered the opinion of the
:::{c,() pore et courl. The appellant, Alfred Hennen, who isa
v 1};:,1[:1’111: “party intervening in a suit between Henrietta Pro-
i’:l‘:;‘m woldy &> vost, the appellee and her husband, isthe purcha-

ser of a tract of land, seized upon the said Joseph
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Provost, and sold by the sheriff: which tract is \V;st’n I:;'f}”
ept. 1816
claimed, by the appeliee, by virtue of a previous ~~o
pubiic act of sale to her made by her husband, "“:;"'S“
for veplacing in part her parapheinalia, whicl Prevess axa

had been by him disposed of and aliesated. s

The appellant alleges that this deed was not
made bona fide, but witha view to defraud cre-
ditors and third persons : the appeliee avers
that it is a bona fide contract, and denies the
frand.  'The case stands before u- on that issue.

Our civil code (booi: 3, tit. 6, chap. 2, art. +5.)
authort es the coniraci of sale, hewween iu~band
and wife, in certain cases, one of whica 1s, whero
the transfer is made by the husband, to ihe wife,
fora legiti ate canse: such as replacing her do-
tal or other effects alienated. 'I'he question here
is whether this be such a contract.

"I'ne appellec has proved that she was pos-
sessed of puraphernalia, consisting in wmouey,
cattle and other cffects, and two slaves, witich
with the exception of one slave, were disposed
of by her husband, for hisown use, previous to
the sale on which she reiies. Itis unnecessary
here to determiic whether there can be any
such thing, as replacing money and other move-
ableeffects with real estate, and whether a sale
like the present can ever take place in any other
case, than those where real property or slaves,
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'(\Vc,s' o Dist'et. the tifle to which was in the wile, have been a-
- m lienated, hecause there has beenin this case that
‘ Puovost kind of alienation cvidently contemplated by
. Pnﬁ:;s(rl‘;vx’) the law, to wit, the alienation of a slave whese

title was in the wife. Forthe replacing of that
property, the confract is assurvedly legal: and
as the valuu of that slave, at the tiwe of his alie-

+ nation, is pm\'e(l to have becn fully equal to ihe
value which the property transferred to the ap-
pellee, by her husband, had at the time of such
transfer, we must pronounce the transfer to be a
valid contract..

It has been suggested that no delivery of the
land in contest was made to the appellée:,but
‘this fact making no part of the issuc, the appel-
lee cannot sufier for having not effered to prove it.

It is adjudged and decreed. that the judg-
nment of the disirict court be affir.aed with costs.

Boldwin for the plainiff, Hennen, in pro-
© pria persond.

SURREL ve. N7 G ULTEN

rhe party, o APPRAL from the Court of the fifth district.

whom a new

. “*fl g L Alawtiv, Jodelivered the epinion of the ceurt.
crly o T

mavberefered The  appellant and  defendant prays tha: the
inthe sUpreme

court, suit s remanded for a new trial,” hecause the
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judge helow tmpreperly denied him a new trial, “'(;s’t"? llgilsé’ct.
ounaffidavit of new di-covered evidence. \}V\J
‘The plaintiff resisty the application, 1. because  Sowwn
he alleges, a new trial is within the di-cre- sr. Jeus
tion of tue inferior court ; and this cannot ex-
amine info the manuer in which that discretion
is exercised.
2. Becanse the discovery of new evidence is
made to appear by the sole affidavit of the de-
fendant.
3. Because the judge a quo properly exercis-
ed his diseretion and no new {rial onght to have
hesn granted.

I. Itis shown from a number of cases. that
the supreme court of the United States holds
that the denial of a new trial cannot be relieved
upon a writ of evror.  Henderson vs. Jfoorve,
5 Cranch, 11, Ma. In. Co. vs. Bourg, 18>, U.
S. vs. Evans., 280. If this was only: a court of
error, it might think itself bonnd by these autho-
rities and deny velicf.  The canses of suspend-
ing judgments, af.er a verdictgivenby granting a
new trial are matters, at preseut wholly eatrinsic
arising from scmething foreign to. defors, the
record. 3 Blackst. Comm. 24. A writ of ervor is
brought to remedy an error apparent on, within
the record. Id. A tribunal constituted to correct
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West™n.Dist'ct. €rrors in law, intrinsic errors, apparent on the

Sept. 1616
N
SeereL
TS,
Si Jurnies.

record, may well reject an application to inguire
inw an error of fact 5 one dehors the record.—
But this is a court of appeal, and one of its
bounden duties is to remand «*the cause to an
inferior court, from which the appeal is made,
whenever it shall appear that justice requires
the same.” odct of Javeh 26, 1813. sec. 18.
We are told that new trials being in the dis-
cretion of the court. like coutinuances and a-
mendments, the superior court cannot control the
inferior court in tire exercise of that diwcretion.
T'he nature of the discretion of the court be-
fow, in granting and denying continuances, has
been particularly examined in the case of Brous-
sart vs. Trahaw’s heirs. just determined in this
court, and shewn to be not an arbitrary, but a
sound, legal and judicial discretion, to be guided
by afixed principle and subject to the revision and
controul ofthe superior court: that which is ex-

ercised on molions for a new trial is precisely
the same.

In the case of Brooks® sy. vs. Weyman, this
court said that the (not a) refusal, to granta new
{rial was no cause of appeal, and we find the
ground uf this decision to be, that the judgment,
cutered in the district court, was quasi a judg-
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wment of the superior court, from which an appeal West'n Distey
did not hie. 3 JMartin, 17. \:;V\J
In Fortier vs. Declouet, id. the court refused  Svruen
to revise the discretion of the district court, in s+ T
declining to discharge him from his bail bond ;
probably the inconvenience complained of was
not irreparabile gravamen.
So, whatever may have been said, in the case
of Labatut vs. Pueche, id. 323, the refusal of
aspecial venire conld not work an irreparable in-
juary : far on the appeal the judgment of this
court would be the same, whether the suit was

{ried before a special or ordinary jury.

We conclude that this court will rel’eve on the
improper denial of a new trial, when thereby the
party sustains an irreparrable injury; and this
perhaps will e confined to the sole case of new
discovered or rejected evidence ; when this evi-
dence does mnet come up with the record. In
most, if not all, other cases the injury will seldom
be itreparable : as relief will generally be had,
unan appeal, on the merits.

I1. Tt is true the supreme court of the state
of Vermont has holden, in the case of Webber
vs. Tres, that it will not graunt a motion for a
new firial, for the recent discovery of new and
material evidence, supporfed by the single afti-
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West'n.Distet. davit of the party: hut the motion must be accom

Sept 11
(Ve N
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ST, Juiew,

panied .y the amdavit of the witness receutly
discovered, 1 T'yler, 413, and we have been re-
ferred to the cases of Long vs. Weeder & al. 1
Johns. 425, Ie vs. Roe, id. 104, Dew vs. Den-
nison, 5 Johus. 248. Smith vs. Brush, 8 Jolins.
8t. From whichitappears, that several aflidavits,
in cases similar to the present. were introduced.
From hence the inference is drawn that, that of
the party is not sufficicnt. We, however, do not
deem these authorities conclusive.  The case of
Vermont is not parallel to this, which is that of o
paper said to be discovered. Would the conrt there
have required the affidavit of the new discover-
ed witnesses, if they had been atagreat distance?

III. The new trial was asked oa the alleged
discovery of a paper, from  hich proof, of the
payment of the debt to e plainiiff, was ex-
pected to be made. But the defendant had net
pleaded puymen . His ouly defence was (in -
answer to the plaintiii’s petidon) that he uever
assumed or promised to pay the sum claimed ;
that he owed no part of it; that the money claim-
ed was paid by the plaintiff as a voluntary cour-
tesy, without any expec’ation of its being re-
imbursed ; that the advance staled was nol
made, and the debts of the defendant alleged
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to have been paid by the plaintiff, were never westn Discet.
paid by him, and are still claimed from the de- m
fendant, by his original creditors ; that if the de-  Souns,
fendant made any promise the plaintiff, it was sr. Joue.
obtained by frand or made thro’ error; now, a

plea of payment, had it been added, would have

beeun inconsistent with the first part of the de-

fence. But, as it was not made, the judge be-

low rightly concluded that little attention was
due to the allegatign, on which the new trial
was asked and rightfully denied it.

We are, therefore, of opinion that the motion
to remand the cause ought to be overruled.

"Fhe case, being submitted to us on the merits,
witheut any argument. we find the plainiff’s
claim fully supported, by the evidence, and the
defence not maintained.  1tis, there’orve. order-
ed. adjudged and decreed, that the judgment of
the district court be afficmed with costs.

el $ Qs

REEVES vs. KERSHAW. A constable
scllingland, un-

ArprAL from the court of the fifth district.  der o istice’s
execution nist

. . . N advertise -t in

Martrews, J. delivered the opinion of the e same man-
I . . . e neras the sher-

court. 'Fhis is a case in which the plaintiff and i nder anex-
. . . ceution from a

appellee brought suit against the appellant, for 5055 o s

a tract of land, described in the petition. trict cout.

You. 1v. 3T

'
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West'n Dist’ct.
Nopt. 1510
NtV

ReEuvis
TS
Krnsuaw.

CASEs 1IN TN SUPBEME COURT

It appears from the statement of facts thatl
both pariies claiw it, thicugh one Patrick Jokn-
son: tae defendant by virlue of a constable’s
sa’e, made in pusuance of an exccation, issued on
a judgment, reudered by a justice of the peace
aguinst Johnson, at the suit of one Biggs; the
planiiff by a deed ef sale. duly execated, where-
by the land is conveyed o him by Jehnson. The
constahle’s sale heing anterior to the execution
of the deed of Jo'wson to the, plaintiff, the only
guestion in the case relates to the validity or in-
validity of that sale.

The legality of the judgment and of the exe-
cution which issued on it is not questioned, but
a violation of law is said to have ‘aken place,
in the manner of selling the land, afier it was
seized by the constabie.

Wedonot find asy role laid down to regulate
the conduct of constables, in sales made by them
of imnoveable property taker in execution: By
the 23d section of the act of the legislative coun-
cil, 1805, ch 29, for dividing the territory of
Orleans into counies and (o establish courts of
inferiorjurisdiction thercin, an exccution, issu-
ed by a justice of the peace, could only autho-
rise conslables to seize goods and chattels. or the
myveab’e wroperty of the defendant, which the
might legally sell afier giving nine days notice,
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T'his resiriction to the seizare of personal property westn.Distet.

alone, in cases within the jurisuiction of a justice
of the peace, continucd until tie year 1810,
when, by an’ act of the territorial legizlature,
bearing date of the 23d of March, the power to
seize slaves “and immqveable property, in
defanll of moveable, was given. Butthe act is
entirely silent as to the mauner. in which the con-
stableis to proceed, in selling immoveable pro-
perty. The law auihorising the seizure of such
kind of projerty not haviug pointed out a rule
fov the conduct of coustables, in making sale of
it, we are of opinion that such ofli. ers oughtio be
governed, in these proceedings, by the general
rules laid down for the conduct of sheriffs, who,
in executing the process of higher tribunals, eize
in execution the same species of property.—
They are regnived to alvertise before the first
exposureto sale, if it be real property which is
seized, thivty five days: ifit he necessdry to of-
fer it for sale a second time, it must be advertis-
ed thirty days more: when exposed for sale a
third time, an ad:ditional notice of a fortnight is
required by law.

In the case of the constable’s sale under con-
sideratton, it appears clearly that these legul re-
quisites and formalities hiave not heen fulfilied.
‘We are therefore, of opinion that the district

1016,
N\’ gt
s ves
s,
Kinsua a.
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West'n. Dist’et.court was correct, in adjudging a sale, thus il-
Sepr 1816 . ; .
o~y legally and informally made, to be null and void.

REEVES . . '
s It is therefore ordered, adjudged and decteed,

K - : i
B that the Judgment be affirmed with costs.

Baldwin for the plaintiff, Hennen for the
defendant. '

————

BROUSSARD vs. TRAITAN"S HEIRS, ante 489.

Appeal dis-  Tn this case there being neither statement of
misscd for want . .
ofa statement facts, special verdict or case agreed, the appeal

of 1acts, &c. . e
was distissed.
Brent and Parrot for the plaintiff, Porter and

Baldwin for the defendan'’s.

#* % There was not any case determined, dur-
ing the months of Oclober and November.
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HUNT vs. NORRIS & AL Hu~t
s

Norgis & AL,

Appeal from the court of the first district.
A shipper,

. e . . sueing themus.

The vlaintiff and appellant brought this action rerund owners
of a vessel for
td

against the master and owners of the steam boat ;o405 1ostiiro

T BEOV e P N Mo b their nedlect,
Vesuvius, to recover the value of goods hy lim may  attach
shippedon board of her, to be safely carvied from their property.

Podm ot

New-Orleans to Natcliez, which he alleged to ™ i3,

have been lost and desiroyed, by the negligence i Bl

and improper conduct of the defendants.

On an affidavit that the cefendants reside out
of the state, the plaintift prased an:i obtained
an attachment, which was levied on their goods,
in pursuance of the acts of legislaiure of the years
41805 and 1807,
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Ras "n.D'strict.
1: 18 6.
Nt

Hun~t
v,
YonrBIs & AL.

i CAKES IN THE QUPREME CoURY
-

On the motion of the defendants, the attack-
ment was dissolved and the plaintiif appealed.

Livingston for the defendants.  The district
couri was correct in dissolving the attachment.
The action arose ex delicto. Dawages only
can therefore be tecovered and the plaintiffs
claim could only ripen into a debt, by their he-
ing assessed in an action. :

The act of 1803, ¢. 28, & 1% aunthorises at-
tachment, in these acitons alone in which the ve.
covery of adebt is sought.  Debi is atechnical
word, descriptive of the claim of a deierminate
sum of money, due on an agreement or contract,
3 Blacist. Comin. 15k Here the claim is pre-
carious, uncertain and unliquidated.

It is true that the act of 1807, c. 1, § 21, de-
scribes the defendant, in a suit to be commenced
by attachament, by the appellation of debtor, but
this act is confine 4@ the practice of parish courts.

By the English law special bail would not be
allowed in the present case : the plaintiff, even

if he had right to sne for a claim arising ex con-

)
tractu, havinz made his election, by a demand

of damages for a tort.

Ellery, for the plaintifi. 'We conlend. thal
the word debt, in our statutes of 1803, ¢. 20. and
1807, c.4, is to be taken in its usual and popular
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sionification, exiending to all cases ex con- pastu i vice.

tractu, where the dema.d can he ascertained by
the oath of the plaiutif, not in the ‘echuical sense,
required by the common law of Engl.:d, to sup-
port the action of debt or that of indeditutus as-
sunr pset.

2. The present demand falls under this popu-
lav signification of the word debt, and entitles
the plaintiff to the process of attachment.

~ k. The above interpreiation of the word debt

is a reasonable one : { because such a remedy
as by attachment is necessary, and no good rea-
sen can be shown against it.

. This mode ef proceeding is less injurious
than o demand of batl: and it is not to besup-
posed that the legslaiure intended to deay the
one, where it allowed the other, and would pro-
tect the property of a debtor from attachment,
where it subjected liis person to arres!.

3. Otherwise alarge class of cases. and those
of frequent ocenrrences, would he wholly exclud-
ed from any remedy, without any good reason
for the exclusion.

1. A narrower construnction would render void
that clanse in the afiidavit, requaed from the
plaintid, in order to holid tne defeadant to bail,

viz. ¢ that the pramtilt does not, as far as tie

e 1816,
St N Nt
Hest
U,
NoRrRis & AL,
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E.s’n District, ¢ deponent knows or beliey es, pussess, within

[Z 2Rt (o
™V
l’L\'l

¢ .he lerritory, sudicicnt property, if attuched, to
“salisfy the judgment the pelitioner expects to

Noumss & az. ¢ obtain.” 1903, ¢. 26, § 12, and 1807, c. 1, § 21.

Tie above clause, an important lugredient, in
the plaintiff’s affidavit, and without which the
defendant cannot be held to bail, inserted in -
both acts, distinctly and unanswerably shews
that the property of the defendant must be first
attached, before his person can he urrested, and

Jif he possess that property, no order to hold him

to bail can be obtained. An atlachment thenis
evidently, by our statutes, meant to issue when
the defendant kas property, in af/l these cases,
wheve hic migt, if he fias no property, he held
to hail, viz. ¢ whenever a petition is {iled for the
“recevery of any debt or damcges, on note,
“bond, contract, or epen account, or for damages
“ for injury to or detention of proporty.” 1805, c.
26, § ti,and 18, c. 1, § 21, The consequen-
ces of a different construction, in cases hike the
present, would be always impunity to wealth
and imprisonment to poverty. 1If the abscond-
ing or departing debtor have property to pay the
debt, his person (according to our ~tatutes) can-
not be arrested ; neither (according to the con-
struction contensded for by the defend «nt’s coun-
sel) can his propertybealt:ched. Therefore,under
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iliese circumsiances, if the deblor have suffcient Casi*n District

property to pay his debts, he may carry it off
with impuanity and set his creditors at defiance :
and he can only ¢ arrested for his debts, where
he is unable to pay them. That no evil conse-
quence or abuse can result, from the process of
attachment, is also evident, as the law requires
that + the plaintiff' shall, previously to bis obtain-
ing such altachwment, give bond, with good free-
hold security, in double the sum sworn to,
for the nse of the absent debtor or his renre-
sentatives, cond’tioned for the pavment of all
such dama’s;m. as the defendant in attachment
shall have sufeved, in case it shall appear that
sail attachnent was wrongfully said ant »?
1807,c. 1, § 21, 1811, ¢. 8, § 2. The attached
property may also he veleased, either by proving
that the facts, on . which the attachment was
grounded, were not truly stated, or by giving to
the sheriflf a bond, with suffi ient security, to de-
fend the suit and abide by the judgment of the
court. 1803, 27, § 12.

5. ‘This construction seems to result from the
collation and comparison of our different sta-
tutes, upon the sabjects of bail and attachment,
wence 1t appears that attachment is intended to
be always allowed, where bail can be exacted.

‘We have four statutes, on the subject of hail

Vou. 1v. 3 U

Jice 1816,

TV Nt
Hony
8.
Nonrris & ar
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Bast'n. District. And attachment: two in 1803, one in 1807, and

Dec 181F.
\t” N

Husr
8.

one in 1811.
The first act of 1803, ¢. 26, declares in what

Nomus & az. cases coftuchmeni wmay issue, viz. ¢ whenever a

petition suail be prescated for the recovery of a
debt.””  The 12th section declares in what cases
buil may be regunired. viz. ¢ whenever a petition
is filed for the recovery of any debt or damages
on note, hond, contract, or open account; or for
damages for injury to, or detention of, the pro-
perty of the petitioner, &c.”

The other act of 1813, c. 5, § 8, merely au-
thorices the respective clerks, to receive the affi-
davits, and issue the process.

In the 21st seciion of the act of 1807, ch. 1,
the 12th section of the act of 1805, ¢. 26, is copi-
ed verbatim, and followed by a proviso, ¢ that in
all cases where an attachment is p‘rayed for, a-
gaiust a dehtor adsent from the territory, &c.” as
cited ante, p. 521.

The act of 1811, c. 8, § 2, directs, inter alia,
the indemnity bond, in cases of attachments, to
be filed with the petition.

1t is to be re.marked that, independently of
the clause inserted, in the affidavit to hold te
bail (which shews that an attachment must he
vesorted to, when there is sufficient property, in-
tcad of bail) by the act of 1805, (declaring in
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what cases an attachment shail issue, viz. “when- East’n District

. . . Dec. 1816.
ever a petition shall issue for the recovery of \;Cvliz
debt.”’) the word debt, is used in the most inde-  Hoxr

8.

finite sense, unaccompanied by any article, and Noszrs & at.
that in the act of 1807, the words absent debtors
are used.

In the act of 1807, e, 1, the process of bail,
and that of attachment are provide:l for in the
same section, the 2ist, the latter following the for-
mer and being contained in the proviss. The
word debtor, there introduced, evidently means
a debtor, under some of the cases enumerated in
the beginning of the section, viz. debt, dumages,
or note, bond, contract, open account, or da-
mages for injury done to, or detention of the pro-
perty of the petitioner.

This section is said to he applicable to the
parish court only. It appliesequally to the su-
perior, as appears from the title and subject mat-
ter of the chapter—from the words one of the
judgzes of the said court, in the b>ginning of the
section : because, in the superior court alone was
therea plurality of judges, and hecause the court
last mentioned, and of course referred to, is the
superior court.

Tt is true the indemnity bond is required io
be filed in the parish court. This is an apparent
oversight in the wording of the law, which was
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East’n District. corrected by the act of 1814, ch. 8 § 2, which

Dei. 116,
™
H NT

requires it, to be filed with the petition.
It is objected, that by the Knglish law special

Nomus & az. bail would not he allowed, in the present case.

Special bail would be allowed 5 and is allow-
edinall cases in which the damages are not pre-
carious, or to be assessed ad libi:um by tue ju-
ry. s Blickst. comm. 292 : allowed in trove:, 1
Wilson, 25 and 333, Cutlin vs. Catlin, Em-
merson ve. Huowkins, 2 East, 953, Imluay vs.
Ellison, a case similar to the preseunt, in which
defendant was holden to special bail.  "The
same practice and principles equally apply to the
writ of ne exeat regno. .

6. The statutes, under consideration, are re-
n edial ones, and require a liberal and equit-
able construction.

Thaere appears to be a perfect harmony be-
tween our law and that of England, in the
construction of statutes. T'he words of a law are
generally to be understood, in their most
Enown und usual signification, without attend-
ing so mnch to the niceties of grammar rules
as to their general and pavticular use. Code
civil, 9, art. 14. Where the words are dubious,
their meaning must be sought for, by examin-
ing the context, «rt. 16. Laws in pari muteria
must be construed with a reference to each o~
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ther. fd. art. 16. 'The most universal and ef- East'n. District
fectual way of discovering the true meaning of a \m
law, when ils expressions are dubious,.is by  me
considering tue reusons and the spirit of it, or wonms & ar.
the cause, which induced the legislature to en-
act it. £d. 20. In civil matiers, wherve there is
no express law, the judge is bound to proceed
and to decide according to equity. fd. «rt, 21,
The judges cannot, in criminal matter ., supply
by construction, any thing omitied in the law,
id. art. 22, Sce the common law principies, 1
Blackst. comm. 59, 62, Bacon’s Jdbr. tst Amer.
Edit. verbo Statutes, 384, 425, 386. Douglas, 30
2 Cranch, 386, 381, + Dallas, 30.
I is the business of the judges so to construe
the acl, a remedial one, as to suppress the mis-
chief and advance the vemedy. 1 Blackst. comm.
87 Sergeant’s law of attachinent, +9. What was
in our statutes of attachment, the mischief com-
plained of, and the remedy to be applied ?
v. 'The words deht and debtor, in our sta-
tutes, and in all civil law writers, ave never
used in a technical sense: buf alwavs in a gen-
eral, enlarged signification.  The dehtor i« 1i-
able for damnges and interest. 1 Pothior, Obli-
gations, n. 159. 160. The debtor is sometimes
liable for damages and interest, altho’ extrin-
sic. Id. 164,

<&
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Eust’n. District.
Pee. 1816,
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8. A like construction has been put upen si-
milar acts of attacinuent in diterent states, by
respectable judzes. See the opinicn of judge
Washington, Sergcant’s law of attachment, 43,
51.

[he words contrected and owing, in the law
of attach.ueut of Peunsylvania, construed by the
same judge to embrace all dewands arvising ex
contractu, and tihe measure of damages such
as the piainitl’ may aver by afidavii.  Id. 52
Bui not tor dewauds which arise ex delicto, or
where sp:ecial bail would not be required. See
also the construction of the law of attachment of
Connecticut, the words of which are absent or
absconding debtors. Pollard & al vs. Dwight,
4 Cranch 121.

IL. The present claim issaid not to arise ex
contr ictu, but ex delicto, and by the English
law must be declared upon n fort.

Our practice has nothing in common with the
Enclish practice, and is not 1o be judged by its
rules. We are bouud by our act to disclose the
cause of action, and conclude with a prayer for
reliel adapted to the circumstances of the case.
We  know nothing of special pleading, or the
diTercnt issnes of the common law of England.
But, supposing this to be a court of commeon law,
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the action is well brought, not upon a fort;ea tn.Disuict
but the breach of a contract. A concurrent w
remedy exists against bailees and the party may tor
declarc in assumpsit upon the contract, or in Norrss & s
case upon the tort.

The appellants argue that we have made our
election and have declared in tort. We have
declared in assumpsit. Our petition is almost
literally copied, mututis matandis, from a decla-
ration in assumpsit against the captain of a
vessel. Chitty, 120.

The gist of our action is the breach of con-
tract, the non-delivery, not the wilful destruc-
tion of our goods. Assumpsit lies against bai-
lees for neglect. 1 Chitty, 92.

In Dale vs. Hall, an action against a ship-
master was held by Dennison, J. to be ex con-
tractu, not ex delicto. 1 Wilson, 281.

Lastly, the damages are said to be precarious,
there is no standard to measure them by, and
they are unascertained and unliquidated.

The amount of damages is uscertained, by the
oath of the party, and the case itself furnishes a
certain measure, by which they can be ussessed
by the court, as well as safely sworn to by the
plaintiff, viz. the price of the articles themselves,
which is all that is claimed of the defendant.
This produces equal certainty of the sum due, a«
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East'n. District the case in Sergeant’s law of atMhment, viz. the

Dec 1810
(O Ve
Hu~r
vs.
Norris & AL.

difference between the value of one kind of
goods anlanother: asin the cases of quantum
meruit or guantum valebant.

On the vestricted constraction, contended for,
on the other side, what would l?ecome of the
right of a party, suing on a protested bill of ex-
change. to demand against an absentee the a-
monnt of re-exchange, in addition to the amouant
of damages and interest fixed by law ?

Maraews,J. delivered the opinion of the court.
To ascertain whether the process of attach-
ment he the just and lawful remedy, in cases
like the present, we wmust resort to a f1ir and le-
gal counstruction of the legislative acts, as De-
ing the principal foundation in our laws of such
proceedings—In doing this, it is necessary to
turn our attention more particularly, if not ex-
clusively, to the act of 1805, which is the law
fr :m which our courts derive their authority to
proceed against the property of non-residents.
The statutes of 1807 and 13811 only require
some additional steps to be taken by plaitiffs
in attachment, without making any change in
the principles of the first laws. It is now proper
to remark that thestatute. which is now abont
to be discussed, is among the earliest acts of le
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gislation in this country, soon after it was ac- Fasen. District.

quired by the Uunited States, and we helieve was
penned by persons, deriving their legal ideas
from a knowlege of the English laws. A re-
currence to general ruies for the construction of
laws, or the definition of legal terms, as found
in common law authors, even if in any case it
ought to be objected to, is fairly admissible for
the present. These rules and definitions ought
to be the same in every system ofjurisprudeﬁw
founded in common sense, and the common ac-
ceptation of words. Our statute of 1805 clearly
and expressly authorises proceedings in rem,
in cases of attachment, in a suit for the recove-
ry of a debt due by a person residing out of the
state. If we refer lo authors on the common law
of England to ascertain the legal acceptation of
the word debt, in its most strict and technical
mean’ng, it is perhaps limited to the idea ofa
determinate sum of money, due on an express
agreement. 3 Blacks. 15%. Yet, the action of
debt is not confined to contracts for mouej’r a-
lone. As expressed by the same writer, in the
following page, ¢its form is sometimes in the de-
“het and detined, and sometimes in the detinet
“only, asin an action for goods, for a horse, &c.”
Also, in Chitty on pleadings, it is stated that
an action of debt lies in the debet for goods, ag
Vor. 1v. 3 W

Dec. 1316.
N
Ho~y
ve,
NORRIS & AR,
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Tast'n Distict. on & coutract to deliver a quantity of malt, &c.

Dec. 1816.
S

H

N

Thus we sec that, according to the authorities.
the action of debt in the detinet is alegal re-

o & a7, medy, on an express agreement to deliver any

specific property; and the person, who for s
lawful consideration promises to deliver to ano-
ther a quantity of goods, specified in the agree-
ment, ought to be considered the deblor of the
latter for the things promised, and then these
things constituic a debt. Nothing can be more
evident than the trath of this position, when the
obligation arises on an express contract. Is it
less true, or well founded, when the contract is
implied? We think not. Obligations, arising
from implication of law, are equally binding
with those, created by an express agreement.
‘Whether the obligation of a common carrier to
indemnify aperson, who has entrusted him with
goods, which are lost by the negligence of the
former, he one growing out of an express or
implied contract may be doubted: but, admit-
ting its origin to be from implication, the in-
demnity due is not less a debt. In 2 Blacks.
464, where the author treats of the action of
debt, it is stated that in a bailment, «if the hai-
“lee loscs or detains a sum of money bailed to
“him, for a specific purpose, he hecomes indebt-
““ed to,the bailor, upon the same numerical sum
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<upon his implied contract.” Here we see 'tEa;t)(lzl;);;ltz)wi
debt may be created by implication, in a con- -~y
tract of bailment, when the thing hailed is  Hove
money. In express coniracts, we have secn that Nonws & ar
a promise to dcliver any property or goods, spe-

cified in the agreemeunt, makes the promisor

debtor {o the promisee for these goods; and the

things promised constitute a debt. 'The obliga-

tions arising from implied contracts are equally

binding on the obligor as those arising from ex-

press confracts ; therefore, the hailee of goods

who loses or detains them improperly, becomes

indebied to the bailor for those goods. Tf this
conclusion be correct (of which we have no

doubt) then the casecited, from Sergeant’s L

of attachment, is completely applicable to the

one now about to be decided. "The words of the

act of Pennsylvania, on which the decision al-

Inded to is founded, do not embrace a greater

variety of contracts “than our act of 1805, It is

true thal there an express coniract existed, in

which the defendant in the attachment, bound

himself to deliver teas of the first quality to be

sold for the benefit of the plaintiff, in a market
stipulated between the contracting parties, and

if the teas should not prove of such a quality, he

bound himself to make good the difference. On

this agrecwmeut, the plaintiff having ascertained
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Eastun.Distict Dy his own oath the amount of the deficiency,

Dec. 1810

Howr
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tie court supported the attachment. Buat we

have alveady shewn, that no distinction ought
{o be made between an express and an implicd
contract, and do therefore conclude, that it may
be properly and safely laid down as a general
rule, that all obligations arising frem contracts,
either express or implied, either for the payment
of money or the delivery of goods, create a debt
on the part of the oliligov. for which an attach-
ment may issue, whenever the amount may be
faivly ascertained Dy the oath of the obligor.

In this view of the subject. we deem it uneces-
sary to examiue the reasoning of counsel drawn
from the similarity hetwixt bail as authorised by
law and attachmonts.

If we turn to writers on the civil law, it is
found that he is said to be a debtor, who owes
reparation or damages for the non-performance
of his coutract. 1 Pothicr on Obligations, n. 159.

The judge of the district court erred, we
think, in cousidering the obligation of the de-
fendants and appellees to indemnify the plaintiff
and appellant for bis loss, (if any exists) as
ariing ex delicto and not ex contractu ; it is
clearly one aris‘ng out of a contract of hailment,
ang which, in conformity with a proper accepta-
tion of the word debt, authorises the plaintift to
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have his attachment against the property of the Eactn District.

Dec 1816,
detendants, \(/v\_ﬁ
o
It is therefore ordered, adjudged and decreed, ws.
Nonsis & Ax.

that the judgment of the district court be an-
nulled, avoided and reversed, and that the cause
be seut back to he tried on the merits, and that
the parlies be replaced in the situation in which
they were before the judgment of the district
court, dissolving the plaintifi”s altachment.

—— —

MATOR §e. veo DAVIS.

Avrral from the court of the parish and  The' theap.

. cllanthave no
city of New Orleans. f;,(,d ground to
rclief, if he up-

- . - > ) P t I avi

Maruews, J. delivered the opinion of the iy o tve
court. The plaintifls and appeilants brought this ©'or dimages
o] v I not accom-

suit for the rent of a house &c. described in the ’ficlé?tﬂ&ﬁ];
petition, according lo a wrilten contract, by ment
which the defendant agreed to pay them rent at
the rate of 32320, per annum. Judgment hav-
ing been given for them, he appealed.

1t appears by the statement of facts, that the
appellant applied to the city council for a re-
duction of the sum, which he had bound him-
self to pay in his original contract, which was
allowed him, for a fixed and determinate period,
and that he had the benefit of this allowancs.
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Eastn. Distict, The juodgment of the parish court does not
ec. .
«~ exceed the sum due by the appellant in his ori-

Muxen ke ginal contract, and is therefore correct. The
Davis.  only question before us, is, whether damages
ought not to be allowed to the appeliees as on
an appeal taken for the sake of delay only.—
But, as the defendant seems to have been un-
der soune mistake, io relaiion to an allowance
for sume repairs, we are of opinion that the
justice of the case requires only the affirmance
of the judguent.

It is therefore ordered, adjudged and de-
crecd that the judgment of the parish court be
+ affirmed with costs.

JMoreau for the plaintiﬁ's,' Esnault for the de-
fendant.

i § G

#fgoods be in CLAIBORMNE vs. DEBON & JAL.
the hand of an ,
1 A . .
hich b taey APPEAL from the court of the first district.
licn, atthe time

hien his offi . -
expires,and he  MARTIN, J. delivered the opinion of the court.

aflervard: sell Plyis jg an action brought, in the Governors
them, under a

new  commis-yame, against the sureties of an auctioneer.

sion, his omgin.

al sureties ore titl t i
ottote e The petltlon-states 'tha the pa.rt.s.f aggrieved
il tohaccounthas lately obtained a judgment against the auc-
or the pro. , " ©

cecds of “the tioneer, for the amount of sundry goods de-
e,
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fivered him {o sell at auction, of which no ac- Eastn istrict.
count was ever rendered and the record of the “m
suit is referred to. It is further stated that the Cranonse
defendants are the auctioneer’s sureties, that he Desos & AL.
has failed and ceded his goods &c. so that the
defendauts are liable.
They have filed separate answers.
The first defendant denies the breach of any
of the conditions of the auctioneer’s hond—avers
that, during the whole time in which they were
his sureties, and at the conclusion of it, ke was
largely in advanceto the real plaintiffs. He de-
nies his liability for any errors in the balance,
if any existed—alleges thatthe accounts between
liiese plaintiffs and the aunctioneer were regular-
ly produced and settled during that time, and
that it is only since his failure, that the present
claim has been exhibited, and without the know-
ledge or privity of this defendant.
The other denies ail the facts in the petition,
and avers that the claim is now prescribed and
lost.
Atthe trial, the execution of the bond by the
defendants was admitted. :
Referees were appointed, who reported that,
at the conclusion of the period during which
the defendants were the suveties of the auc-

tioneer, e was in advance for the real plain-
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Fag’n.District. tiffs  of the sum of B 1797 43, and had in his

Dec. 1816.
Nt
CLAIBORNE
8.
Drpox & AL

hands goods of theirs, part of which has been
accounted for ; say to the value of 3094 dollars
82 cts. the rest unaccounted for being of the
value of 2153 dollars ; that deduciing from the
aggregate of thesetwo sums, that of which he was
in advance, theve remained due to the plaintiffs

7530 dollars 4cts. at the time of his failure.

On this veport, the judge @ quo gave judg-
ment for the defendants, and the plaintiffs ap-
pealed.

By consent, the report is to be received as
a statement of facts, as well as the record of the
suit, in which judzment was obtained by those
plaintiffs against the auctioneer.

T his record shews that they sued him for the a-
mount of sundry goods, soldby him, at different
timesfor theiraccount. Among the papers filed in
this suit (which are also referred to) is an unsign-
ed account. by whaichit appears that accounts of
sales were rendered by him for a small par-
cel of goods, amouating together to about 123
dollars, as sold, since the expiration of the time
during which the defendanis were his sureties.
Tie balance is stated as deficient in the account
of sales rendered.

On these facts, the plaintiffs cont»» that the
sourtbelow, being bound to proceed super allega i
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¢t probata, erred in giving judgment for the de- msgplz Il);;sltgict.
fendants—that the sureiiship was admilted— o~
the receipt of goods from the plaintifis, during Cosmonze
the existence of the suretiship, and their remain- Denon & 47
ing on hands unaccounted for at the expiration

of it, fully establish lhe claim against the defen-

danis, and it must prevail unless their princi-

pal has relieved them, by the return of the

goods, or a disposal of them in such a manner,

as may exonerate them.

Such a return or disposal is said not to be al-
leged. ’

The first part of the answer of the first de-
fendant, which denies the breach of any condi-
tionin the bond, is no: supported, it is contend-
" ed, by any fact established, while the contrary
appears.

2. The second part, alleging the advances
made by the auctioneer, is admitted to dimi-
nish the claim, and both he and the defendants
have had the benefit of it.

3. We are told that the denial of a liability
for any error in the accounts needs not be attend-
ed to; nothing being claimed on that score.

4. 1t is asserted that the allegation, that the

accounts between the parties were duly produc-
Vor. 1v, 3 X
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Lastn. District, e and  scttled. during the existence of the

Dec. 1815,
Nt
CLAIB .ANE

suretiship, is not proven.
5. 'The plaintiffs see nothing of any avail in

3
‘prron & 2% the averment of the defendants that they were

not parties in, and had no notice of, the plain-
tiffs’ suit against the auctioneer; as the amount
of the claim is now adjusted with the defen-
dants, and the suit against the auctioneer is
brought to view, for the sole purpose of esta-
blishing the inability of the claimants to obtain
any thing from their principal debtor.

Nothing, it is further contended, in the an-
swer of the second defendant, can affect the
claimants. 'The plea of the general issue being
necessarily found against him ana the allega-
tion, that the rightis prescribed and lost, sense-
less 5 the claim being at the inception of the
present suit but three or four years old.

The defendants urge that the goods, which
were in the auctioneer’s hands, when their sure-
tiship expired, wereleft with him as a lien for
the advances he had made, and to be sold by
him as an auctioneer, under a new commission,
which he obtained without the defendants be-
coming his bondsmen—that consequently his
failing to account for sales made of thesc goods ;
or withholding the proceeds of such sales can-
not affect the defendants, but must be visited
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i

on his new sureties (if any were given) or on Tastn. Districs

him alone, if he gave none. Dre 1916,
¥ a'e 0/

The effect of such a sale, it is replied by the Craraonx:

plaintiffs, cannot be considered : for the sale was Detes & a1

not alleged, nothing appears from the pleadings,

and they deny that there is any evidence of it.

That there is evidence of it, in the petition of

the plaintiffs against their principal debtor, in

which this claim is made for goods sold at dil-

ferent times; and as the statement of facts shews

that the goods were remaining on hand, unsold

at the conclusionof the period of the defendants’

suretiship, the sale must necessarily have tak-

en place «afterwards, when the defendants

might be answerable for the withholding of

the goods, or any failure to deliver them back,

but not for any waste, embezzlement or with-

holding of monies received on the sale of them ;

that tho’ a sale, contrdry to, or without the plain-

tiffs’ order might be a tortious disposal of the

goods, which might affect the defendants; they

cannot now be liable, as the claimants, hy suing

for the proceeds of the sale, have impliedly ad-

miited, that it was lawfully done for then ac

count, and thus sanctioned it.

It appears to this court, that the goods of the
real plaintiffs, left in the hands of the auctioneer,
for the double purpose of securing the advan
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East'n. District. ¢¢she had made, and of being sold by him, af-
Dec. 1816,
w~ terthe expiration of the time for which the de-
C“‘BO“‘” fendants were his sureties, cannot be considered

Desox & AL at the defendants’ usk

It is, thereforc mordercd, adjudged and de-
creed. that the judgment of the district court be
affirmed with costs.

Livingstor for the plaintiff, Twrner for the
defendants.

CROCKER vs. WATKLNVS,

¥ the pro-  APPEAL from the court of the second district.
perty advertis-
ed for sale, on

an execution, DERBIGNY, J. delivered the opinion of the
be not sold, it

isto be adver-cort.  This is a suit for damages against a

tised anew, as e . .

i it bad notsheriff, who is said to have exposed property

D Iyertis- . . . .

cd before. 7 for sale, without having advertised the time and
place of sale, in the manner prescribed by law,
by reason whereof and other illegal practices, it
is alleged, the property was sold for less than
its value.

Tiie walerial facts, as they appear from the
statemient, annexed to the record, are that the
defendant and appellee, sheriff of the parish
of Ascension, having seized several slaves, the

property of the plajutiff and appellant, in ex-
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ecution of a judgment obtained against him, Eusrn Distict
. . Dec 1816.

a(lve.ltlsnd thein for -salc f-or the space of time ;vw

vequired by law, viz. thirty five days, next Crocxen

preceding tie day of sale ; but, that on the day Wamias
appointed, the slaves were not exposed to sale,
on account of the defendant’s absence, and his
deputy postponed the sale for cight days, at
the expiration of which the slaves were expos-
ed and sold. It further appears that the slaves
had been bought by the plaintiff and appellant,
in 1812, at acredit of one and two years, for
the sum of 4615 dollars (or thereabouts, some
of them having been purchased jointly with
others, not included in_ the seizure here men-
tioned) that they weve appraised to the sum of
3650 doilars, and were sold for that of 2645
dollars.

The main question, arising in the case, is
whether it be discretionary with the sheriff to
postpone a sale for any time hLe chuses to fix,
when, owing to some impediment, the sale could
not take place on the day which had been ap-
pointed according to law.

The exercise of discretion, in the execution
of legal acts, must either he permitted by some
express provision of the law, or be authorised
by the example of counstant practice, acquiesced
in for a length of time. But, according tp the
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East’n.District statute of the state, the property seized must

Dec 1816,

\~~_ be exposed for sale, on the day fived by law.

CROCKER
e
WaTkIns,

Nothing is said, as to what shall take place, if
some unforeseen accident prevents the sheriff
from fulfilling that duty: and as to the rules of
practice, which existed heve, before the promulga-
tion of the statute (admitting that they be resort-
ed to in cases of this nature) they are so widely
different from our present mode of practice, that
they afford but little or no information, as to the
manner of acting in a case like this. It can-
not be said, therefore, that a long establish-
ed practice, authorised the defendant {o exercise
the discretion which he assumed.

‘What then shall be done, when some unfore-
sten obstacle prevents the sale from taking place
on the day appointed ? We think that, in such
acase, the onlyregular way of proceeding is to he-
gin anew, and advertise the sale again for the
same space of time. Such was the practice in
the Spanish tribunals, when the proclamations,
pregones, had not been regularly made. 1 Eli-
zondo, 13, n. 3. A practice nearly similar pre-
vails in Virginia, when the property seized in
execution remains unsold in the hands of the
sheriff. 3 Tucker’s Blackst. ch. 26, sec. 2, in
Wotis.

The doctrine of discretion in the exgcution of
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legal solemnities, cannot be supported on any East'n District

ground, even that of necessity. The abuses, to o~

which it would open a door, are too obvious to U‘“‘;}‘“

require any comment. Warkrss.
The remedy, to which theplaintiff has thought

fit to resort in this instance, is an action of da-

mages against the sheriff. To his demand it

is objected, that, the posiponement complained

of was notified to the attorney in fact of the

plaintiff, on the very day that it took place,

and that on the day to which the sale was ad-

journed, the said atiorney was present at, and

did not object to the sale. 2. That the plaintiff

has sustained no injury.

I. We do not think that, from the silence of
the plaintiff and attorney in fact, or the plain-
tiff herself, it ought to be implied that she gave
her consent to the postponement of the sale for
eight days. The sheriff acted, not by virtue of
any consent on her part, but from his own au-
thority. Her silence may have been the effect
of a persuasion that no objection could avail
her, or that she had no right to interfere. At
any rate, it would be giving to that silence a
most extensive interpretation to consider it, as
a positive acquiescence, and approbation of the
sherift’s conduct,
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Eastn. Disuict. 1L, Bat, has she proved that she sustained

Dec. 1816.
NtV

CrocxEnr
Ts.
AVaTKiNs.

any injury, and if any, to what amouat?

On this question, the material evidence seems
to be confined to this—That the slaves sold by
the sheriff for 2645 dollars in 1816, had cost
in 1812, +.615 dollars, at one and {wo years;
that they were appraised, previous to the judi-
cial sale, at 3650 dollars; hat negroes were worth
more in 1816 than in 1812; that two persons
who had come to the sale, on the day first ap-
poirted, went home and were not informed of
the time of the second sale, and that there were
no more than eight or ten persons present then.
One witness, who bought four of the slaves,
swears that all but one were sold for their real
value : anotiier, who hid on each of them, swears
that they were all sold for their real valae.
They all’ brought more than two thirds of the
estimation.

It must be confessed thatit is not easy from
such evidence to assess the damages, which the
plaintiff and appellant has sustained. If there
was any scale by which that was to be ascer-
tained, it was by the appraisement; but it is
contradicted by the depositions of two witnesses,
except <o far as it relates to the value of the
mulatto wench Jlanon, which one of them ad-
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mits to be one hundred, or one hundred and gastn District:
Dec. 1816.
fifty doliars more than the price at which she
y I 1’ ‘ m price at whi T
was sold. o that sum, therefore, the damages Crocren
8.

which are to he allowed to the plaintiff must wargms
be restricted

It is ordered, adjudged and decreed that the
judgment of the district court be annulled, a-
voided and reversed, and that the appellant
do recover from the appellee the sum of one
hundred and fifty dollars with costs.

Jorel for the plaintiff, Duncen for the de-
fendant.

D ' QBB +
BORE'S EX'R.vs. QUIERRTS EXR.

Appeal from the court of the first district. Fiie record of
a former suit,

between  the
The plaintiff and appellant is the testamen- pavtics, s et

tary executor of Mary Bore, a free woman of ii; was d;@:»gc
colour, who is alleged to have been for a num- -

ber of ycars in au universal parinership with

one Quierry, the defendant and appellee’s tes-

tator, and the object of his suit is the recovery

of one half of the property left by Quierry.

The answer states that the plaintiff’s testa-
trix, in her life time, far from pretending to
Vor. 1v. 3Y
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ZasUn Dstict have Deen in par'uership with Quierry, ac-

Dec. 1816.

NV !

knowlezed hersetf his servants that she has

Rowe’s vl peen revarded by a legacy of B 153005 and that,
Qumans ux, finally, as sue lived in punlic concubinaze with

the defendant’s testator, her suit cannot be main-
tained.

Daring the trial, in the distiict court, the de-

fendaae vdered m evidence, tae vecord oo two
. it .

sules, losdiibed ny tac pratatld’s  tesiatrix a-
Gatdsy e prest.it defendudi aud appetiee, for
the parpose Of suewhig widl sug was e ser-
Vaii ol ills wsiawt.  Lue plaudiud objected to
the 1o0iroddcuon of itese records m evidence,

and vewmg overraled tooi nis biil of excepions.

In support of lus clain, the plaintiff introduc-
ed several witnesses, from tiie tengr of whouse
depositions, it appeared that about thirty years
agy e plainuwil”s testairix went to live with
the defendant’s iestator ; she possessed, at that
time, 100 dollavs in cash and ten or twelve head
of-cattle, and both exerted theip in'lustry i
comnon: he disposed of tue proceeds of ne
property and was hicard, at diferent tines, to sa)
that she and him were partners and one half of
the property beloiged to her.

But the witiesses state that she was his con-
cubine : that, when she came to live with him.
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he was settled an a tract of land which he own- tusen Distvicr.
Dee 1613
Y

>

that i gave her a receipt for tue moncy wulcn Bra’ i 2x

ed, and he held property distinet irom bhees—

™

she breugit, whica he renewed ten or {ire n Quuunesrs
rears afterwards and was seen w0 iate as two
y
years before his eath 5 that she also held other
property, ia her own right, viz. a nezro woman
n med Tierese, whom he had bought and con.
2 )
veyed to Ler.

The records introduced as evidence by the
defendant, and objected (o hy the plaintiff,
were those of two snits instita‘ed oy the testa-
trix of the former azainst the lilter to vecover
her wages, as a servant during all the tine
which she lived with hiis testator, and those of
two female slaves of hers.  Tan diest sait was
dis aisse ! as prenmuars, and the second was
with leawn. sines his leath by s oxec or. the
present plaintiff, <in coasequence of wn azsree
“ment between the partie-, 23 1 wierehy it was
“oan lerstood, that, anon the lissatinaance of
“saild suil, the defenlaat shoall pav to the
< plaintilt a legacy of 1303 dollws, leit to his
“testatrix by his testator, which was accord-
“ingly paid.”

The defendant produced a witness, who de-
elared that he was a neighbour and acquain-
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Fast’i. District.

Dec 13516
NtV
Bort's nx R
vs.
QUIEBRY’S EX.

CASES IN THE SUPREME COURT

tance of Quierry, dnring twenty years, and
knew nothing of the alleged partnership.
7

There was judgment {or the defendaut.

Carleton for the plaintifl. It is a well esta-
blis.ued principle in law, that whenever a cause
is dropped for want of prosecution, or goes off
on any other point than its merits, the judguent
rendered thereon, or the allegations of the parties
i the pieadings, cannot be read in evidence, or
converied w their prejadice in a sabsegaent suit,
A party cien suffers a nousuit, or discontinues
hiscause, wuen he discovers the grounds he had
taken were untenable. A client speaks and acts
only through his attorney, who may misconceive
the nature and form of his aciion. A client may
himself state his case erroneously, or new matter
may come to light after the suit is begun. Shali
he nevertheless persevere in his error * May he
not rather discontinue his cause and com:sence
another, wherei: the record of the first cannot be
read in evidence? Such is known to be the
practice incourts of justice in every country, and
until now, it is believed no attempt was ever
made to introduce in evidence the record ina
cause which was never decided upon its merits.
4 Bac. Ar. 107. 3d.°679. 1 Chit. pleas «nd
plo 165, Hur. ch. prac. 23%. Peake’s ev. note.
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These authorities which apply to the cases of Bastn. District.
nonsuit and dismissal, receive greater strength m
in discontinuances, where the party volunt rily B"-“;SVLX’R-
abandons his cause. In a nonsuit, the law im- Quissay’s 5.
plies no suci cause of action as the party alleg-
ed ; in a discontinuance the pariy anticipates the
law, and confesses his ervor himself. The sane
doctrine is also found in the Spanish laws.—
There a paryy may reiract a confession which he
or his attorney say have erruneously made, e-
ven in tue progress of the same cause, provided
he shew his error, betore 1inal judgwent. £ 7.
3, 13, 3 and b, and in LPart. s, 12, 9, 1t is ex-
pressiy said, that if a plamtift’ withdraw his soit
from coury, afier the defendant has answered,
nouung atieged by sucn defendani can be raised
agamst L i a subseyuent suiy, brougut by the
plainﬁﬁ'fur the same cause of action.  Had the
defendant therefore confessed the debt in the first
suii he might deny itin the second: this vule, if
it be a just one, will surely afford the same pro-
tection to the plaintifl.
The testatrix herself was unknown to her at-
tornies. Her case was represented to them by
ber friend. They took such grounds in their pe-
tition as they thought would enable them to ve-
cover. She was probably never called the servant
of Querry, butby her attornies, and the proof ir
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East'n District, the present case in which sheisstiled ¢ misiress™

Dec 1510.

(O gV W/

Bonry’s ¢Xu.
8

QUIBRRY’S BX.

”? shows how hLer altorinies either

and ¢ partner,
misconceived ber cause of action or were unin-
formed of its veal nature.

If notwithstanding this view of the suhject the
court should stifl think the defendant might avail
bimself of the declavation of the plaintifly, in a
former snit which was never tried, the phintiff -
may nndoubtedly avail himseli of the declaration
of the defenlant.  The court will not afford to
one party a weapon ol atiack which if dev'es to
the other in defeace. LI the testatrix called her-
self the servant of {nierry, t-e defendant denied
it 5 which puts the mat er at large. Nay, thede-
fendant furtner declares that tae testatrix lived
in cominuaity of revenucs with his testator, thus
laying tue f.undation of the present aciion. T
the court helieve the d- fendant, taey have only
to give jndgment for the plaintiff.

Tt 1s saul the seconl suit was discortinned in
order to veccive the legacy of 1500 dolis. It is
imnossible to construe Gits into an abandonment
of the claim set up by the plaintiff in the pre-
seat suit.  He knew the legacy was secure to
1.7,

Al

P}

< and that he could enforce the pavment of

it unconlitionally.  The suit was discontinued
aniaty with a view to imti‘uto one in the present
form.  The very objecl ef the discontinnance
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was to enforce, not to abawdon t.e present mawn bistict.

liec 1816,

. . (e

of a right to so considerable real estate, the sowws exn

eourt can never imply oae. Qmm;}s —
The contrict of parmership and every m-dte-

claim, an:d without an express relinguishment

rial circimstance relatng tiereto, having taken
place loirg hefore tie adoption of the civil code
in 1803, the Spanish and civil laws only can
apply to this case. Tiese laws recognize but
two sorts of parinership, nuiversal and particu-
Yar. Inst.3, 6, §. L. preamble—Part. 3, 10,
s—Cur. phd. com. ter. ¢. 3, nos. J. 6.

In the universal paraasrsnip all goods and
effects, both present and futare, become imme-
diately the joint propecty of the contraciing !
parties. ff. 17, 2, 1, § 1—Lur, phil. com. ter. c.
3. w0s. 8, 7, and the authorities there cited.

If theve he mo express agreement about the
profits, they are to be equally divided. Inst. 3.
26. § t—ff. 17, =75 §. <—Cur. phil. com. ter. c.
3. no. g—Part. 5, 10, 4. 7.

Aud tnis whetier the acquisilion be made in
the joini naaes of the pariies, or one of thexn
only—Cur. phil. cone. ter.c. 3. no. T—J’uth.
. t. de. soc. nos. 32, 33, 33, 46,

Aud though an acquisition be made in the
name of one of tue purties, it is lmmed.ately
denivered to the other by covstruction ef law.
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Eastn. District ff. 47, 2, 8, quia licet specialiter traditio non

Dee. 1816..
AtV
Borv's wxX’n,
vs.

QUIERRY s EX.

inferveniat, tacite tamen creditur intervenire.
Also, Part. 3. 28, 47.

Again under the Spanish and Roman laws it
was not necessary that the contract of partner-
ship should be in writing. Societatem coire et
re, et verbis, et per nunciuin posse nos, dubium
nonest. ff. 17, 2, 4, 4. Under the Romans the
social contract or partnership, needed no other
solemnity, but the consent of the parties, without
any writing at all, Wautson on part. 4. Bar-
beyvrac in his notes on Puffendorf, observes
that «a partnership is contracted ‘sometimes si-
lently.” The same doctrine is laid down in
the partidas. E fucesse la compania con consen-
timiento, @ con ortogumiento de los que quieren
ser companeros. Part, 5, 10, 1. Soin the Cur.
phil. com. ter. c. 3. no. {. La compania se con-
true expressamente por palabras, o tacita, o
calladamente sin elias, por hacer acto que la
indusmga, o por usar de ella, como si se huviere
hecha, respecto de contraerse por el cousenti-
miento de los que hacen.

The testimony offered by the plaintiff is not
weakened by one opposing fact. 'The only wit-
ness examined on the part of the defendant de-
elares negatively, that he did not know of any
partnership. 1Lt is therefore conceived that the
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existence of the partnership is provesd beyond Fas 0. District,
dispute. It would be impossible to persuade
the mind of the truth of any fact, if it doubted B.7c-+ '»

after such testimony. The witness are aged, re- Qdmo’sex.
3
4

spectable and personally known to the court. ;
They could have had no interest in deceiving, \

as it is pretended they hadl. A

Seghers, for the defendant. The district court
did err in admitting a - ev-iencyy the re-
cords « the two suits instputcd by the plain-
tiff’s testgtrix.  These twe suits disclosed two
facts, whii:h cannot e~ist with that alleged in
the petition‘,ju the pre.ent case. The testatrix
claimed charges for fier labour and for that of
lier slaves ; therefore, it is clear that in her
judgment she had not placed her industry
in a partnership with the defendant’s testator ;
she also held her property separate from him,
there was therefore no universal partnership, as
is alleged in the petition’

The confession or acknowledgment of facts
made by the parties, in their counsel and their
plead ngs, are evidence and must be adwitted
as such in any action against them. 2 Pothier,
0bl. n. 797.

The evidence offered by the plaintiff does
not support his claim. No part of it shews that the

YoL. 1v. 3 7
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Bost'n. Distict. alleged universal partnership existed. Itshews

Dre 1810,

e Ol lne (:Ul.ltl'al'y thal cztgh party hel'd property i
Bows pavr. his 0vn rigin, and .o his own u~e, independent-

v, 1 . .
¢ Quesmrsiex Jy of the other. If no universal partnership ex-
2

|
s

isted, the plainl‘iﬁ’ caunot recover on a special
one, becanse none such is alleged, and if any
such was, we would yet seek in vain for a sin-
gle tittle of evidence on the record, to support
it
Hurtheor, the evidayce, offered by the intiff
himsclf, establishe:s g fact which alon®suffices
to vepel his ciaim, viz. {iie concubinatge of his
testatrix with the ddeudant’s testafor.  "Lheir
union was an immoral e, and could not give
rise to any action. Partida 3,711, 28. Code Ci-
vil, 26+, aré. 33. Andif the advantage which
is claimed, viz. a participation in the defen-
dant’s testator’s profit, was proven to have been
actually promised, the court- would see, in the
engagement taken by the man, nothing else but
an intention to cover a donation, on an univer-
qal title, to the woman, which the law re-
proves.  Code Civily, 210 & 242, avt. 10 & 17.

Dewnieny, J. delivered the opinion of the
court. it has been contended generally that the
record of a suit; in which the plain iff has been
non-suited, cannot be produced against him, ei-
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ther for the parpose of estopping him. or as cvi- Eazt;z.‘,)l.;(lrgcz
dence of facts by hi.a acknowledged. VN w,
We do uot indeed helieve that the doctrine Benss wow
of estoppel, as known to onr laws, extends to the Qurzkars 530
length which the defendant contenls for. In
order that a demand muy opera