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Judge Dersieny resigned his seat, in the
Supreme Court, on the 15th of December,
1820—and

Arexaxper PorTER was appointed in his
stead, on the 2d of January following.

There was not any other change in the of-
ficers of the court, during the period, the
case of which are reported in this volume.
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STATE OV LOUISIANA.

@

WESTERN DISTRICT, SEPTEMBER TERM, 1820.¢

RICHARDSON vs. TERREL.
Arrear from the court of the fifth district.

Brownson,for the plaintiff. This is a suit brought
on a note of hand, dated 3d June 1813, for 82853,
33, payable in January 1815, on which there ap-
pears endorsed May 28th 1814, $166, 66 2-3, leav-
ing a balance on the note of 32666, 66 2-3, which
sum together with ten per cent interest from 1st
February 1815, is climed by the plaintiff in his
petition.

The defendant has in his defence filed two notes,
one dated 4th June 1813, for 81787, 50 and the

* The cases of this term are continued from the preceding volume.
VOL. IX. 1
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CASES IN THE SUPREME COURT?

other without date for 8160, both payable on de-
mand, making together the sum of 81946, 50.

Supposing that compensation were to be allowed
for 81947, 50 against the sum of 82666, 66 2.3,
and that the same took effect on the 1st of February
1815, it would leave a balance due by the plaintiff of
8717, 16 2-3, exclusive of interest from that time.

Aguin, supposing the note of $160 should be
considered as included in the one of $1787, 50,
there would only remain that sum to be allowed in
compensation, which would leave a balance due
the plaintiff of 8879, 16 2-3 exclusive of interest.

The district judge has however given judgment
for the sum only of 8383, 48 exclusive of interest.
From this decision both parties have appealed.

With respect to the note of %160, the plaintiff
contends that it has been included in the larger one,
and was to be cancelled or givenup. The only evi-
dence of this is the oath of the plaintiff himself. He
swears unequivocally to the fact. And what gives
it some contenance is that the small note bears no
date. It was taken it should seem in haste, asa
loose memorandum, and from the confidential foot-
ing upon which every thing seems to have been trans-
acted, between the parties, at the time, this note may
be supposed to have been given, it is easy to be-
lieve that the plaintiff would acquiesce in a declaration.
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by the defendant that he could not for the moment West'n District.
Septerder, 1820.

lay his hands upon it, but that he would deliver it o~

. . R X
up or cancel it, whenever it was found. Atany rate, ~ o "°

the plaintiff has in substance stated this upon oath, ~ TE#REE
and at the hazard of a prosccution for perjury, if he

has stated it falsely, and it scems to me that he is to

be belicved, unless the contrary be proved. It is

hardly to be presumed, that a man would hazard

the consequences of perjury, for the paltry sum of

8160, or that he would think to originate and fa-

bricate such a tale, without any foundation for it in

truth. Civ. Code, 316, art. 263 & 2 Mart. Dig.

1690, section 9. !

But, to examine the pretentions of the defendant:
it is said :

1. That the plaintiff has engaged to cancel and
give up the note, on which this suit is brought with-
out demanding any thing upon it.

2. That the defendant has contracted to pay in-
terest upon the two notes filed, in the defence. from
the date of the largest and that as the note, on which
this suit is brought, did not !l due until the 1st of
Febroary 1815, compensation did not take effect
until that time ; that then not only the defendant’s
two notes are to be compensated, but also the in-
termediate interest, which occurred upon them, from
the date of the largest, up to the time of compensa-

{ion,
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I. As to the first point, I trust I necd not detain the
court long to shew the utter futility of the preten-
tion. To prove the facts on which it depends, in-
terrogatories have been put to the plaintiff.  The
answer thus drawn from him givesan express and
explicit negative to all the questions contained in the
interrogatories, and not only do not furnish evi-
dence for the defendant, but, must be taken as evi-
dence against him. Civ. Code, 316, art. 263 &
2 Mart. Dig. 160, section 9,

It is needless to enquire whether such a contract,
as that alleged in the defence, which is in effect that
the plaintiff should cancel and give up to the defen-
dant the note on which this suit is brought, at a dis-
count of twenty-five per cent, would be binding
upon the parties, admitting it to have been fully

proven.  For it appears to me that there is no tittle

- of evidence to support such a contract, not the sha-

dow of a pretence for it.  On looking into the let-
ters, from the plaintiff to the defendant, such an idea
recelves no countenance. It will be scen that, as
early as February, before this contemplated arrange-
ment with A. Lewis at Nashville, the plaintiff com-
menced writing to the defendant, informing him of
his necessities for money, that he must make a sa-
crifice to obtain it, and requesting the defendant to
sell his own and the Thruston’s bonds for $14500,

or cotton at $18 per hundred, thinking that he
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could re-sell the cotton for 811 or 12, for ready
cash, thus making a sacrifice of one third. But, it
seerns the exertions of Terrel to sell his own pa-
per, if indeed he ever made any, proved fruitless.
The boads were not sold. In May following, Terrel
proposed revisiting the states. It was thought that
the note, on which this suit is brought might be
negotiated to A. Lewis. Terrcl undertakes to
efect the negotiation and to facilitate the accom-
plishment of this object ; Richardson authorizes him
to scll the note at 25 per cent discount, which would
give him 82000 to answer his necessities in the
states. But, what does all this prove, but that the
plaintiff wus as ready to do a favour to the defendant,
as it appears, he has been liberal in acknowleging
favours received. His object was, not to give
Terrel a speculation upon himself, but to raise for
him, in an emergency, the money which he wanted
at the price of ailmost any sacrifice. Had Terrel
proposed to him, in direct terms, to annul the note
at 25 per cent discount, he would have said “if you
are my friend, Terrel, you may want this money,
and I am willing to consent to any sacrifice to
raise it for you, but you cannot wish to speculate
upon me in my distress.”

But, it scems that in September 1815, the plain-
tiff writes to the defendant in the states, using the
following expressions : “In your last letter you beg

’

5

‘West’n District,
Seprember, 1820.
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RICHARDSON
s
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that I would not part with your first bond to me.
I have it vet, and rest assured I will keep it until
I deliver it to you, and with heartfclt sorrow it is
I know, that you should have been paid what I owe
you long, long before your note became due to me.”’
Now, if such stipualations and agrezments, as the
defendant alleges, had ever been entered into, 1s it
probable that the defendant would be found begging
that the plaintiff would not part with his bond ?
Would he not have claimed it as a matter of right ? A
And because the phintiff engaged not to part with
it, but deliver it himself to the defendunt, does it
follow that the defendant intended to give up auy
of his rights up on it? That he intended no such
thing appears clearly from the plaintiff’s subsequent
letter to Brent, dated a few days later, in which
he says “Terrel’s first bond I shall hold for him, as
I owe him nearly the amount of it.”” This expres-
sion more explicitly declares tie intentions of the
paintiff.  They were to keep tae note for the de-
fendant, it is true, and as it was comparatively speak-
jng nearly paid by the note due from the plaintiff
to him, the plantiff was willing to wait until some
convenient opportunity would enable them to ex-
change notes, and then to receive the balance due
from Terrel. The defendant felt the advantage of
having the note lie in the plaintiff’s hands. He
knew well, from the strict intimacy that existed,
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7

that the plaintiff would not be urgent in forcing im- West'n District.

mediate payment; that time would be given to suit
his convenience. Accordingly we see that the plain-
tiff rests quietly, without demanding the balance due
him until the spring of 1818, and then for the first
time learns the pretentions of the defendant that the

note was settled.
I need not urge to the court that the defence set

up supposes a donation ; that a donation n the civil
law is never presumed, but must be proved, and
be executed by authentic act; that receiving it as
acontract, it is a shaving one, and thercfore would
be illegal and void. All this becomes wholly un-
necessary, because there is not, it appears to me, a
tittle of evidence from which to presume the exist-
ence of such a contract, much less to prove it, and
because it is absolutely disproven by the plaintiff ’s

answers to the interrogaties.

II. As to the second point, I will not say what the
plaintiff might have consented to, had the defendunt
been disposed to settle this business amicably.
But, as he has thought proper to dispute every
thing, as he has denied that any thing was due, and
put the plaintiff upon his legal rights, the rules of
law must decide the controversy. If in law he has
aright to demand the interest claimed, then surely,
1 shall not be dissatisficd, if the court awards it t-

Sepiember, 1820
SV

RrcHarpson
s
TERREL.
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him. But, as I am not instructed to consent to it,
under existing circumstances, the court will excuse
me if I take a little time to show why I think he has
not a legal right to demand it.

The defendant alleges that “‘the plaintiff owed him
a large sum of money for cash lent and other ser-
vices and favours rendered by the respondent to him
to the full amount of 81947, 50 with ten per cent
interest from the 4th of June 1813, until paid as
will appear by the notes, and accounts, filed with
this petition and made a part thereof.”

The evidence, however, on which rests the claim
for interest is contained not in the notes themselves,
because they do not legally draw interest, but, on
an expression in one of the plaintiff ’s letters which
amounts, says the defendant, to a subsequent pro-
mise to pay interest. Before I examine the expres-
sion alluded to, I may justly be permitted to com-
plain, that the defendant has never given the plaintiff
any legal notice by the pleadings that he intended to
rely upon a subsequent promise. He has said that
this promise appeared from the notes, and accounts
filed with the petition, but not a word about the
interest being duc by virtue of a subsequent pro-
mise. The plaintiff may therefore with justice com-
plain of surprise, when letters not filed with the ans-
wer are produced to support such an allegation. He
can hardly be supposed to be prepared . to contro-
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g

~ert by proof of the fact of a subsequent promisc when West'n District.

he had no notice that such a ding wouid be pre-
tended, until the very moment of trii @ nay, when
be was led to suppose that such a thing woud not
be pretented, by having his attention callid to the
notes and documents filed 1a the sult, as the evi-
dence upon which the claim of interest was founded.
And it seems to me that it would be a reat hurdship
for the court to receive these letters, as evidence of
a fact, which is totally out of the pleadings, aiid con-
cerning which one of the parties has consequently
never had any opportunity to produce cviduice.
But, let us examine this evidence partial as it is,
and see whether it makes out the claim.

“In making this trade and getting money, I shall
directly pay you what I owe you, with good inte-
rest.”’

Does this amount to a contract? I think it does
not. The first objection I make to it, asa contract,
is that it is not a promise, made with the int-ntion
of obligating the party promising, which is cssential
{o a contract. A contract 1s dufined to be ‘“‘une
¢ convention par laquelie les deux partics récipro-
¢ quement, ou seulement 'une des deux, prometicut
“ et s’engagent envers Pautre a lul donner quelque
« chose. J’ai dit promettent ct s’engagent, car il n’y
¢ 3 que les promesses que nous faisons avec inten-

« tion de nous engager, ¢t d’accorder & celul & qui
VOL. IX, 2

Septembe, 820,
Y ar
RicHa Dsox
L'N
TEKRLL.
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“ nous les faisons, le droit de nous contraindre 3 les

accomplir, qui forment un contrat et une conven-

tion. Il'y a d’autres promesses, que nous fuisons de
¢

~

bonne ol et avee la volonté actuelle de les nccoms-

¢ plir, mais sans une inteation d’accorder & celui a

4

qui nous les faisons le droit de nous y contraindre;
[

-

ce qui arrive lorsque celni qui promet, diclare cn
[4

-~

méme tems, qu’il n’entend pas néanmoins s’en-

<

-~

guger ou lorsque cela résulte des circonstances ou
<

-~

des qualités de celui qui promet, et de celui a o
“la promesse est fuite.” Again, “ces promesses

[4

o~

(the kind last mentioned) produisent bien une obli-

“ gation imparfaitc de les accomplir, pourvu qu’il ne

“ soit survenu aucune cause, laquelle, si elle cut €té

“ prévue, eut empéché dv fuire la promesse, mais elles

¢

-

ne forment pas d’engugement, ni par conséquent
“de contrat.”  Potluer on obhgations, 1, c. 1,
sec. 1, art. 1, § 1.

So, in the Spanish law, a contract is defined to be,
¢ otorgamiento que fazen los omes unos_con otros,
¢ por palabras, e con entencion de obligarse, acci-
¢ niendose sobre alguna cosa certa, que deven dar
o fazer, unas & otras.”” 5 Partuda, tit. 11, L. 1.

From these authorities, it will be seen that the in-
tention of the party to obligate himself legally is
essential to the contract, that, without such intention,
the obligation is an imperfect one, and does not a-

mount to a contract. In the present case, I think,
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that such infention wus clearly wanting; that it may West’n District.
. " Y Seprember. 1820

fairly be ioferred from the circumstances, from the v~
Y . . RicuavpsoN
whole tenor of the letter, and from the expressions -

themselves, that the pliintiff never intended to give Tener.
the defendant a legal right to demand this interest ;
bur that he rather meant to ussure the defendunt that
an act of generosity was designed him, if the trade
could be effccted. The form of the expression
shows this, The plintifl does not say T will pay
you with good interest, but “on muking the trade
and getting moucy, I shall pay you with good inte-
rest.” It s rather an intimation of gencrosity intended
than a contract.

Besides, was nothing necessary on the part of the
defendant to perfect this contract, supposing it to
be one? When a consideration s given for a pro-
mise, the consent of both purtics is clearly necessarys
of one party on account of the promise and of the
other party on account of the consideration, and
when no consileration 1s given, when the contract
is one of bencfizence, and purely gratuitous, then
the cxpress consent of the donor is made necessary
by our Civil Code, 220, art. 54. Ii, therefore, it is
any thing more than an imperfect engagement, of
which I have before spoken, it must be considered
asa contract in which there was some thing given or
to be given, for some thiig reccived or to be re-
ceived. Admitting then, for argument sake that
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Westn District. the expression amounts to a contract, is it any thing

Seprember 1825,
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more than a conditional one, to pay interest on the
happening  of certuin events? What is the consi-
deration for this promise 2 Had it no consideration ?
It is perbaps voil then, on that account. If there
wus a consideration, it must have been the efiecting
of the trade, which the plantiff seems to have hud
so muchat heart.  Indeed, the very language is that
of a conditional promise. “In muaking the trade
and getting money, 1 shall directly pay you with
good terest.”  Does he promise to puy interest
uniess the trade is made ?  Is not the making of the
trade in the very language here used a condition
precedent, to the performance of what is promised ?
How then can it be contended thut the plaintiff is
lizble upon tiis promise, when that coadition never
was accomplished, when the trade never was effected
nor the money obtained 2 By what law, is this con-
dition to be dispensed with altogether In this con-
tract, and the promise to be converted hito an ab-
solute unconditional promise to pay interest.  And
that too at ten per cent.  Because the expression 1s
“ooud interest.””  The very vagueness of the ex-
pression shews that the plantiif had nct a contract
in view.  ‘When men enter into contracts, they obii-
gate themselves to some thing more definite and
precise, than whut is contained in this loose expres-

sion to pay, “good interest.” What is good in-
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terest 2 The law has said five per cent is good legal Westn District.
. . . . September, 1820,
mnterest ; that six per cent is good bank interest, v~
Riczarpsox
s,
TERREL.

and that ten per cent is not good mercly, but the
best conventional interest. The court has a diffi-
cult task mdeed to fix the precise meaning of the
adjective goud, as it relates to the per cent of in.
terest.  If we follow the rules of comparison which
govern our language, it must mean the lowest in-
terest.  'There five per cent is good interest as es-
tablished by law, six per cent 15 better and ten per
cent is the best. But all these difficulties are avoided
by giving to the expression the meaning which the
writer evidently intended, not a contract which might
be enforced in a court of justice, but a general and
loose assurance, that the plaintff designed the de-
fendant an act of gencrosity, if the latter would
enuble i to exercise it, by effecting the proposed
trade 5 a sort of imperiect engagement which the
law culls a policitation. Pothier on obligations, 1,
e 1, see. Lart. 1,5 1 &2

Brent, for the & fendant. The plaintiff’s claims
1s resisted on two grouads :

1. That the defendant has satisfied the sum claim-
ed, by an agrecment made between the petitioner and
himself, in 1814.

2. That, if the sald sum was not entirely satisfied
by said agrcement, he is only indebted to the peti-
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tioner in the sum of 8383, 43 with ten per cent ins.
terest from 1st of Ecbruary 1815; it being the bal-
ance due on suid note, after deducting $1947, 50
due to the defendant by the petitioner, with ten per
cent interest from the 4th of June 1814 until the 1st
of February 1815, when compensation took place,
and the interest on 8166, 66 paid to the petitioncr on
the 28th of May 1814.

The court below was of opinion that the defene
dunt could not succeed upon the first ground, but
that he could upon the second, and gave judgment
accordingly, in favour of the petitioner, for the said
sum of 383 dollars 43, with interest as before statsd.

The petitioner’s counsel has stated that from this
judgment bot/ the petitioner and delendant have ap-
pealed. I beg leave in part to correct this statement
in the extent it is made. It 1s true that the defendant
did file his petition of appeul, but being anxious to
putan end to litigation, he abandoued the appeal and
has not thought it proper to take it up, for this ap-
peal does not come up, at the instance of the defen-
dant, but is brought here by the petitioner. The
defendant denies that ever he brought up the appeal:
it was done alone by the petitioner.

Before I proceed to arguc this cause, I must pray
the court that the appeal be dismissed, because it
has not be regnlarly taken. The law requires, that
the party prayilng the appeal, should give good and
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sufficient security, and that the judge oranting the Westn District,
' : . ’ o September 1520,
appeal should take the security. 1 Mart. Dig. 438, o~~~
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1. The party (petitioner) has given no security.

2. The sccurity was not taken by the judge.

I. The persons, who have signed the bond f{il-d,
are as good as could be required, but the party taking
the appeal did not, in the words of the statute, give
them as security.  Inorder to be a second or secu-
rity, there must be a firsz or a principal.  In this
case the bond is not signed by the appellant, nor 1s
hea party toit; of course, the persons who signed it
cannot be considered as Ais sureties, but as princi-
pals themselves., Why does the law require that the
party should have security 2 The answer is direct,
that he may be indemnified, and if iujured have his
recourse agaiust the party, and his security.  But L
will ask the learned counsel for the petitioner, in
what manner a suit could be brought against an up-
pellant and persons signing a bond similar to the one
filed in this case ; the appellant could not b sucd
upon that writing, because /e is no party to iz, and if
redress be had at all, aguinst these persons, how
could it be obtalned ?

But, put reason out of the question, the law ex-
pressly declares that ““the party must subscribe the
appeal bond with his securities ;” fir, says the sta-
tute, 1f the appeal be not regularly taken, “the bond,
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by him and his securities subscribed, may be de-
livered to the opposite party to be put in suit.”
1 Mart. Dig. 440, 5, IX, about ten lines from bot-
tom and to bottom of the page, and In same book
432, 1, XIX. The very form of the bond is given.

Was such bond given? It was not. I challenge
the opposite party to shew it. The only instrument
of writing, purporting 'o be a bond, is one not signed
or subscribed by the appellant, but only by Jo/n
Brownson and John Muggat, not as securities to
the appellant, but only as pruncipals, obliging them-
selves to pay 250 dollars to the defendant, if Sam.
Richardson does not succeed inan appeal. See bond,
which ought to be in record.

If such bond is not admitted, or if it does nof
appear in the record, and only the clerk’s state-
ment of sccurity being given, a *‘dimunition of the
record is suggested,” and it is hoped that the court
will order the record to be completed by the clerk
of the court below.

If then the appellant sas not given security as
required by law, the appeal must be dismissed upon
this ground.

I1. The expressions of the statute allowing, ap-
peals, are ‘“‘and every judge allowing an appeal,
shall take a good and sufficient security.” 1 Mart,
Dig. 438.
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Itis made the duty of the judge to take the se- Westn District.

carity.,  No other person can do it. As well night
it be contended that the judge could authorise the
clerk or any other person to give judgment. The
law declares that the judges shall give judgment,
and can they authorize another person to do1t?  If
50, the law declares that the judges shad take the
security, and they cannot authorize another person
to take it. It is the duty of the judwe alone to ap-
prove the goodness and sufficiency of the security.
It has not been doune in this case—See the petition
of appeal. The order of the judge is that the pe-
titioner do give security in a certain sum: it does
not appear that the sccurity was ever taken by him.

The law contemplates clearly that the security
should be taken by the judge, and for that purpose
requires that the bond with security should be pre-
sented with the petition of appeal—Why? That
the judge may approve the security. Theact, re-
gulating the mode of taking an appeal, leaves the
form of proceeding, the same as it was jformerly, to
the late superior court—and the law declares the
form of taking an appeal to thut court, to be “that the
party applying for an appeal, shall file his petition of
appeal, together with one sufficient security.” 1 Mar-
tin Dig. 430. The reason of itis that the judge may
approve, as I have said before.

VOL. IX, 3

September, 1820,
(> Ve N4

RicHARDSOXN
8-
TERREL.
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But, should the court be of opinion, that the
appeal is regularly before them :

I In support of my first ground of defence, I will
observe that the amount for which this suit is brought

is for 2666 dollars 66 2.3 cents, not due until 1st
Lebruary 1815.

It appears by the notes of hand of the petitioner
filed in the record that as far back as 4th of June
1813, the petitioner owed the defendant a large sum
of money to the amount of 1947 dollars 50 cents,
which was for money lent as will appear by the
acknowledgment of the petitioner in his letters to
the defendant.  In the petitioner’s letter dated st of
February 1814, he says: “I now write you to do
what I have very frequently done, which is to ask a
favour,” and in the same letter, after asking the fa-
vour spoken of, he says he wishes to succeed in the
trade he asks the defendant to make for him, that he
might pay the defendant. His words are: “then
immediately I will pay you.” He also speaks re-
peatedly of the many favours done him by the de-
fendant and says they will never be jforgotten. In
another part of the same letter, after complaining of
his difficulties, the petitioner acknowledges the use
he always had of the defendant’s money and regrets
since he had moved to a distance from the defendant,
the want of his fatherly purse. His wordsare: “J
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have but very little money to spare in travelling in Westn District.
September, 1820.
these days, I assure you, since I have lost your more  \wr~~w
than fatherly purse to me.” Thereby clearly ad- RrexAzesex
mitting that the money he owed the defendant, was Terazs.
for cash advanced to him in 1813, before he left the
defendant, whose liberality, in supplying his wants,
even surpassed the feelings of a futher.
In anothier letter of the petitioncr, dated March 19th
1814, he repeats the same acknowledgments of fa-
vour, and says if the defendant could succeed in
making a sale of some praperty for him, he would
be enabled to pay Jum, and that the defendant
“should to the end of his days have his gratitude
for his godness to him.”
In another letter dated 27th September 1815, the
petitioner writes to the defendant and says: “In
your last letter, you beg I will not part with your
first bond to me, I have it yet and rest assured, I
will keep it, until I deliver it to you, and with heart.
felt sorrow it is, I know, that you should have been
paid what I owe you long long before your note be-

came due to me.”’
1 also refer the court to the instrument of writing

given by the petitioncr, upon the 27th May 1814,
to the defendant, which authorizes the deiendant to
sell the note, upon which this suit is brought, jfor
about 2000 dollars, or at a discount of 25 per cent,
which is nearly the same thing. For the amount
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then due on the note, as will be seen by a reference
to it, was 2666 dollars 66 2-3, and the discount of
25 per cent, would reduce it to the same thing, and
in the petitioner’s letter of 17th May 1814, to Alex-
ander Lewis of Nashville Tennessee, he “prays the
said Lewis to pay 2000 dollars” to the defendant.
From this statement of the evidence, the court
must be satisfied that the petitioner and the defen-
dant did make the agreement stated and that the full
amount due upon said note, was considered by
them both as settled.  They will observe that the
amount due to the dcfendant, for money lent to the
petitioner from June 1813, under circumstances as
detatled in the letters, was nearly 2000 dollars or at
least the petitioner so considered it, as he authorized
the defendant to sell the note to raise that sum, at a
discount of 25 per cent, and also requested Lewis
to pay that sum to the defendant—nor was it more
than justice in the petitioner. The money ‘had
been due to the detendant for a long time,” and the
iote of the defendant would not become due ““at the
time for almost a year,” and the presumed exchange
which the defendant states was agreed to, if the
money was received at Nashville, was not more than
equal, allowing the defendant interest on his money
duc by the petitioner “from June 1813 to February
1815, when the defendant’s note became due—Dbe-
sides which the defendant is a man engaged in com-
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merce, and his money would have been more fo West'n District.
Seprzember, 1820,

him, than the difference, between the fwo notes. o~~~

: 2t . : Ricu 50N
"This the petition shews, and, in offering the note to ~"*".1*”

him due sometime since for what was then due, he ~ TERREL
only did what an honest man would have done,
alive to the former favours, rendered by a friend.
That such an arrangement was made, is clear from
the petitioner’s letter of 27th September 1813, where-
in he expressly promises “to keep the note until
he delivers it into the hands of the defendant,”
and expresses “heartfelt sorrow that the defendant had
not been paid what he owed him long long before
the note became due.” If the petitioner had not
considered the notc as settled in the way contended
for by the defendant, he would not have promised
to keep and deliver the note into the hands of the
defendant. His expressions would have been dif-
ferent, such as, I will keep your first nofe and “de-
liver into your hands alonc,” when the lalance is
paid.  But why keep this first note alone, if it was
not paid? 'Why not trade it, as weil as the other
notes traded to Hall, as stated in the last mentioned
letter of the petitioner 2 Why this grcat attachment
to this note ? The reason is obvious. The defendant
did not get the money in Nashville, and as agreed
between him and the petitioner, he wrote to the pe-
titioner that he would take /s first note in paymeut
.of what the petitioner cwed him and requested the
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petitioner to keep it for him, and not to pass it to
any other person, which the petitioner promised to do
in his last mentioned letter of the 27th Secptember
1815, as inrecord. If such was not the facet, why
are not the defendant’s letter produced ? No doubt,
but the nature of this transaction would be dis-
closed, and the very keeping of them back, shews
that the agreement was as contended for by the de-
fendunt. ““And as the petitioner had notice by de-
fendant’s answer that his (petitioner’s) letter would
be produced on the trial, he ought to produce de-
fendants.” But, says the petitioner’s counsel, if
such arrangement had been made between the pe-
titioner and defendant, why did the defendant re-
quest the petitioner not to pass his first note, which
is the one on which this suit is brought ? The ans-
wer is easy. ‘The agreement between the petitioner
and defendant was conditional, as will be presumed
from what I have shewn before, and was only to
taxe effect, if the money was not received at Nash-
ville, aad the defendant had, of course, to write back
to the petitioner, to inform him that the money was
not received, and to request him not to pass his
note as he would take it himself according to agree-
ment, it being the best he could do. For, if he had
not preferred the money to the exchange, he would
have taken the note in Mississippi and not gone on

to Nashville to try and get the same money for Jus
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aote. But, money was his object—and it was a loss West'n District.
September, 1820.

and Injury to him to take the note in lieu thereof. v~

. . .. . . Ricuarpsow
Besides which, the petitioner at that time owed hin o
TeERzEL.

more than 2000 dollars, for his two notes, amounting
to 1947 dollars 50 cents, and he was entitled by the
written promise of the petitioner, contained in his
letter dated 19th March 1815, to allow good interest
on the same.

Another reason can be given. why the defendant
wrote to the petitioner not o pass his first note.
The defendant had reasons to fear that the petitioner
would do it, inasmuch as he had already done it
without giving uny credit upon it for what he justly
owed him, and notwithstanding the agreement they
had made, as will appear by the court referring to
said note, in the record, upon the back of which are
two assignments at different times, to different per-
sons of the said note, which the petitioner madc and
afterwards it appears took the note back. This
certainly was enough, if no other reason existed, for
the defendant to make the request.

The transcript of the record is filed in this court,
and I have never scen it, and this argument is made
from the original paper, if the clerk has omitted the
two crossed assignments upon the back of this note,
-and the fact is denied by the petitioner, “‘a dimunition
of the record is suggested,” and I hope this court

will apply the remedy.
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The petitioner contends that the exisfence of
such an agreement is contradicted by Ais answer to
the interrogatories proposed by the defendant, and
his counsel has cited authoritics to show that the
answer as made by him, must be taken as evidence
in his favour. I admit the general principle. Bat then
these answers may be disproved by other testimony ;
by literal proof'; here the writings, letters and co-
pies disprove. Civ. Code, 316, art. 263, 2 Mart.
Dig. 60, n. 9.

But, perhaps the counsel for the petitioner may
contend that the literal testimony, in this casc, is hot
positive—Dbut, I think, itis as positive as the nature
of this case attended with all its circumstances could
admit of. Besides which, presumptive and circum-
stantial evidence must be taken where there is no
positive, and often is stronger than the positive tes-
timony. 'The present, I think, is a case of the kind,
In criminal cases, suchis the doctrine and how much
stronger ought it to be here. Philips’ Ev. 110, 124,
Index 14, 1 East. 223, 2 M°Nelly E. 575 to 580,

IL. By relerring to the record, it will be seen that
the defendant held notes of the petitioner, to the a.
mount of 1947 dollars 50 cents ; one of the notes is
dated 4th June 1813, and the other without date is
for only 160 dollars. The petitioner acknowleges
his signature to both of these notes, but, says the



OF THE STATE OF LOUISIANA. 25

small one of 160 dollars, witho it date, 1s included Westn District.
. ) September. 1820
o the large one of the 4:h June 1813. he cons o~

trary is proved, by the letters aud documents bofore  X1eRArPSON

Ty

referred to.  In the writing to the defendant of the  TERRE™

17th May 1814, the petitioner authorises Terrel the
defendant, to scll Ais first note of 2666 dollars 66 2-3
cents, fora discountof 25 per cent—andin his let-
ter of same date to Lewis of Nashville, he requests
him if possible, to let Terrel the defendunt, have
two thousand dollars. 1If the little note of 160 dol-
lars had been paid, why would the petitioner have
“implicdly acknowleged in these two writings,”
that he owed Tervel about the sum duc upon the
two notes, und have given an order for it. It cer-
tinly would not—.and the small note is as justly
due as the large one—and Richardson the petitiorer,
in his letters, states that he had borrowed money from
Terrel oftener than once—then tuking it ior grauted
that the sum of 1947 dollars 50 cenis amount of
both notes, was due to the d endawn—I1 wil next
shew that the petitioner assumed to pay wmierest on
it and at ihe rates of ten per cent.

But, before [ notice this, I will make one obser-
vation, as fo the date of the note of 160 dollurs. The
court must be presume that it was ol an older dute
than 17th May 1814, when the petitioner acknow-
Yeges he owed the defendant about the sum ciaimed

YOL. IX. 4



26

West’n District.
Seprember, 1820,
VY S
RiICHARDSON
vs.
TERREL.

CASES IN THE SUPREME COURT

by him in his order on Lewis at Nashville, and fur-
ther, the court will presume that it was given before
Richardson left the Attakapas, and whilst Terrel’s
“fatherly purse was offered to him,” as the petitioner
calls it, and from his letter of 1st February 1814, it
is proved that the peti:ioner left the Attakapas pre-
vious to 1814, and during some time in 1813—so
that the note, it is reasonable to suppose, was given
about the same time that the large one was, which
was in June 1813—and the petitioner states in his
answer to the Interrogatorics, “‘that it was given be-
fore that time”—so that it fixes the time for both
notes, to at least the 4th June 1813, from which
time the defendant claims ten per cent interest, upon
the sum due him—uand to support this claim offers,
in evidence, the petitioner’s letter of the 19th March
1814, in which he says when he disposes of cer-
tain property or notes therein mentioned I shall
directly pay you what I owe you with good interest
and you shall to the end of my days have my most
earnest and best wishes for your great goodness to

me ”

Here is a positive and written assumption to
pay interest, good wnterest. From when? Why, most
certainly from the time the money was due on 4th
June 1814. For, when a man says I will pay youa
certain sum of money without nterest, he certainly
means with interest from the day due, and such was

the intention of the petitioner, to be gathered from all
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his letters ; for he often expresses his regret thathe Westn District.
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had not the money to pay the defendunt. N
C. . Ricn s psoxN
But, says the petitioner’s counsel, the expression s

. . TERKEL.
good interest only means five per cent. 1 dilr

in opinion with him, and 1 order tu ascertuin what
the petitioner meant by good wterest, we have ouly
torefer to fus letters, and to common puriance—
when aman says icnd me some money and I will
pay you good interest, or when a debtor says in-
dulge me fora year and I will puy you good wte-
rest, or when a person says to his friend who has
advanced him money in his difhculties and is un-
abie to return it when called for, as soon as I can
command money, you shall be immediately pad
awith good interest and my gratitude for your fre-
quent favours, most certainly such man, such per-
sons mean not the lowest interest the law gives,
but intend to act justly, liberally aud to give an
interest that would be an inducement, or at least
an indemnification for the favour or the delay-—that
such were the intentions of the petitoner 1s clear
from the manser in which he cxpressed himself,
and after the many favours he had recewved from
the defendant, I think he asks for this forced con-
struction upon what is called good interest, with a
very ill grace. The interest given for money lent
in this state is never less thun ten per cent.

Itis ciear then that the potitioner owed the des
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fendant 1947 dollars 50 cents, with ten per cent ine
terest from the 4th June 1813, until 1st Fcbi‘uary
1815, when the defendant’s note for a larger sum
became due, und that according to the laws of this
country a compensation took place to the amount
of the principal and interest due to the said 1st Fe.
bruary 1815, Cr. Code, 298, tit. Compensation.

Upon the 1st February, the principal due to the
defendant was 1947 dollars 50 cents and the ten per
cent mterest on that sum from 4th June 1813, a-
mounted to the sum of 2283 dollars 18 2-3 cents,
Inciuding ten per cent intcrest upon the sum of
166 dollars 66 2-3 cents, advanced by the defendant
on the note, upon the 28th May 1714, as will ap-
pen by a reference to said note—the said sum being
credited thereon by the petitionier—and which said
sum being justly duc to the defendant upon that
day, from the petitioner, was deducted from the
sum of 2666 dollars 66 2-3 cents, claimed by the
pentioner and judgment was given for the sum of
383 dollars 48 cents, the balance due to the peti-
tioner, with ten per cent interest from 1st February
1815, until paid.

The judge, in giving judgment for this sum, was
governed by commercial and legal calculations, made
in all such cases—he first calculated the interest up-
on the 166 dollars 62 2-3 cents, advanced by the
defendant upon the 28th May 1814, as receipted on
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said note by the petitioner, and then the interest due Westn District.
) September, 1820,

upon the two notes of the petitioner from 4th June v~
1513 to 1st February 1815, and adding all togeiher R“‘“;“““
struck the balance due to the petitioner for which ~— T=xres.
judgment was given—this, certainly, was fair, just
and lega/—nor ought the petitioner to compiain of
it,
The petitioner contends that the judgment ought
to be for a greater sum-—and that the defendant is
only entitled to a deduction of 1787 dollars 50 cents,
the amount of the one note, and that without infe-
rest—after having read the petitioner’s letters, the
court must be satisfied that the petitioner does not
act justly by the defendant, after acknowleging his
frequent favours, loans, %c., he wishes to put him
off without even ailowing interest. If any thing
could prejudice so enlightencd and impartial court,
as the present, surely such an wungenerous attempt
would have its weight.  ButI turn from it, and will
shew, from written acknowlegements of the peti-
tioner, that this never was understood by him, and
that until this suit was brought, he never conceived
that the defendant owed him as much money as he
now aks lor, but on the contrury, long after the
note wus due on 16th October 1815, he wrote to
Brent, who signed the note with the defendant in the
following words : “Terrcl’s (defendant) first bond I

shull hold for kim as” “J owe him nearly the a-



0

West’n District.
September, 1820,
NV
RicaArpsoN
8.
TERREL.

CASES IN THE SUPREME COURT

mount of 1t.”” Hereare the declarations and avow-
als of the petitioner, afier the note had been long
due, when no suitappeared to be contemplated that
the defendant had ready paid the note that the *‘pe-
titioner himself nearly owed him” the amount of
the note which is 2666 dollurs 66 2-3 cents.  After
this, how can the petitioner with any face, contend
that there is a large amount due to him, according to
his argument, with the interest due on his note of
upwards of 1000 doilars, at the least 717 dollars 16
2-3 cents without ten per cent interest from 1st Fe-
bruary 13152 If this sum with ten per cent inte-
rest had been due, would the petitioner have written
upon 16th October 1815, that there was but a smalt
balance due, that the “amount of the note was near _
ly paid to him,” as he “owed the defendant nearly
that sum?”  Most certainly not, and this avowal of
the petitioner, in the letter of 16th October 1815,
shews that he considered the balunce duc but ““a trif-
fling, not more than the judgment rendered,” if as
much.

This avowal of the petitioner clearly shows that
the small note of 160 doliars never was included in
the large one, and when united with the order of
2000 dollars on Lewis and other circumstances,
must sct aside the answer of the petitioner as to this
fact.

Ideem it unnecessary to answer the verious paonts
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embraced in the argument of the counsel for the pe- Westn District.

titioner—I have answered only such as I deem con-
nected with the question before the court.  His ar-
guments and authorities as to donations have no re-
lation to the present facts in issuc—as to the com-
plaint of surprise by the introduction of the letters—
he had notice of the letters, for they “are referred in
the defendant’s answer”® with which they were filed,
as evidence, upon which the defendant relied—even
if they were properly received, and good evidence.
Ifthey were not, “the petitioner ought to have ex-~
cepred upon the trial.” Itis now too late, He him-
self has attempted to use them as evidence against
the defendant,

MarTin, J. delivered the opinion of the court.
This action is brought on a promissory note of the
defendant for 2833 dollars 33 cents, dated June 3,
1813 and payable in July 1815. He pleaded the
general issue, and further, that he had long satisfied
the plaintiff, for the said note——that, long before its
execution, the plaintiff owed him 1947 dollars 50
cents, with ten per cent interest from the 4th June
1813, for cash lent and services and favours rendered :
referring to two notes of the plaintiff of that date,
onc for 1787 dollars 50 cents payable on demand,
the other for 160 d “lars payable on demand, with.
out a date, and writicn with a pencil, and the plain-
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tiff agreed with him that if the said sum could not
be procured from A. Lewis of Nashville, the note,
on which the present suit is brought, would be con-
sidered as paid and satisficd, and the plaintff gave
him a power to sell said note—which not being
able to effect, he wrote he took said note for himself
and wrote to the plaintiff to keep it for him.

The notes are annexed to the answer and the plain-
tiff was called upon to answer on oath,

1. Whether they were not in his hand writing and
subscribed by him ?

2. Whether he did not agree with the defendant
that, if he could not sell the note sued upon for the
sum mentioned in the power, or if the money could
not be obtained from A. Lewis, the note would be
considered as satisfied and he would keep the sum
for the defendant and whether he did not offer to
the defendant to exchange the note sued upon for
what the plaintiff cwed him ?

3. Whether, when he gave power to the de-
fendant to sell the note, he did not consider that the
latter might, if he thought proper, take the said note
for himself, and consider himself the purchaser and
owner of it, on the terms at which he was em-
powered to sell it : and whether the defendant did
not write him, that he had been unable to sell the
note and desired that he might keep it for him ?

The power alluded to, in the answer and inter-



OF THE STATE OF LOUISIANA.

rogatories is annexed thereto. By it, the defendant
is authorized to seil his bond, payable to the plain-
tiff; in June 1815, for 2000 dollars and upwards, at
25 per cent discount per anunum, and the plintiff
promises to furnish the bond, on application after
the sale.

In answer to the interrogatories, the plaintiff
cays that he presumes the notes and power, an-
nexed to the answer, are in his own hand writing
and subscribed by him: as he guave two notes for
the sums mentioned in those referred to: the small
one having been included in the other, and to be
given up on demand or cancelled ?

The second interrogatory was answered in the ne-
gative ; the plaintiff adding that the object of offcr.
ing the note for discount, was to pay the note of
1787 dollars 50 cents, and the balance wus to be
received by the plaintiff from the defendants on de-
mand. It was understood the plaintiff was not to
part with the defendunt’s note, but to collect 1t
from him.

The first part of the third interrogatory was ans-
wered in the negative ; as to the second, the plamtiff
declared that the defendant wrote to him from
Nashville, June 14, 1814, that the monecy was not
procured and requested him by letter from Bruns.
wick, December 13, 1814, to retain the note in his

hands : which two letters, with one from New-York,
voL, IX, 5
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of November 20, 1815, are the only communica-
tions received by the plaintiff, from the defendant
from the time the power of attorney was given till
he was threatened with a suit.

The district court, considering that the law and
evidence were In favour of the plaintiff, gave judg-
ment against the defendant for 383 dollurs 48 cents,
with interest at 10 per cent from February 1, 1815.

The statement of facts consists of the notes re-
ferred to in the petition and answer, and of several
letters from the parties.

Both parties prayed, obtained and gave bond for
an appeal, but the record was brought up, by the
plinuff only ; the defendant’s counsel disclaim-
ing his appeal.

The defendant prays that the plantiff ’s appeal
be dismissed, because there was not any bond given
by the plaintiff or zaken by the district judge.

Th. defendant’s counsel infers that the bond
was taken by the clerk and not by the judge, from
the order of the latter, on the petition of appeal, that
the appeal be granted on the petitioner giving se-
curiry as directed by law. 'The record shews that
the pond was given, which implies that it was taken;
and we are to presume, in the absence of any proof
of the contrary, that it was taken by the person,
whose duty it was to take it.

The law made it the duty of the judge to take
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security for the costs, and the appeilant is bound to West'n District.

no more. To give security for costs is to secure
the payment of costs. This certainly may be done
otherwisc than by executing a bond with a surety ;
it may be done by the deposit of a sum of money,
by that of bank notes, if there be no doabt of the
solvency of the bank. In the present cuse, it was
done by the deposit of a bond, cxecuted by two indi-
viduals, the solvability of whom is not disputed, by
which they bound themsclves to the appellee, in
the sum ordered by the district judge, for the per-
formance by the appellant of the decree of this court.
s not this a sccurity for the payment of such costs
as this court may decree the appeliant to pay 2 We
believe it 1s.  Had the appellant executed the bond,
with one of these individuals, the appelice would not
complain.  Yet his sccurity would be less: as
the appellant would not be bound to less nor fess
effectually ; for a promise, to pay what a court
will decree one to pay, adds nothing to the obii-
gation.

The defendant dociining to be considered as an
appeliant, we have only/ to enquire whether too
much was not allowvd to the phlintiff.  This per-
haps does not dispense us to aquire whether, as he
contends, the plaintiff did not agree that the defen-
dant’s note should be considercd as satisfied.  For,

i we were satisficd of that, 1t would be cicar thas
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we could not amend the judgment of the district
court, so as to allow to the plaintiff a larger sum.

The defendant’s note 1s not denied : we find no-
thing in the plaintiff’s letters, which proves that it
was to be considered as paid or satisfied by the
defendant’s claim on the plaintfl, nor that the plain-
tiff made any absolute promise to pay interest, or
that the contingency, on which he promised to pay
interest, happened.

The phintiff is clearly entitled to the amount of
the defendant’s note, 2833 dollars 33 cents, from
which 166 dollars 83 1-3 cents, which were paid
before the note became due, are to be deducted, but
without the allowance of any interest. The defendant
is further entitled to a credit for 1787 dollars 50 cts.
for the amount of the plintiff’s note, on which
nothing authorises us to allow him any intercst:
These two suins make that of 1954 dollars 50 cts.
to be deducted from the amount of the defendunt’s
note, which leavesa baknce of 879 dollars 17 cents,
which the plantff is entitled to recover, with in-
terest from the date of the note, at ten per centa year,
as stipulated in the note, till paid.

The defendant having resorted to the pliintiff ’s
conscience to establish the note of 160 dollars, as
well as the large one, and the phintiff having sworn
that the amount of this first note was included in
that ol the other, and that the defendant promised
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to cancel or surrender it, the latter must be con-
cluded by the plaintiff ’s answer, which perhaps de-
rives verisimilitude, from the circumstance of the
note being written with a pencil and being without
a date.

1t is therefore, ordered, adjudged and decreed, that
the judgment of the district court be annulled, a-
voided and reversed, and that the plantiff recover
from the defendant the sum of eight hundred and
seventy-nine dollars and seventeen cents.  $879 17,
with interest at ten per cent per annum, from Fe-
broary 1, 1815, till paid, with costs of suit in both

courts.,

TURNBULL vs. CURETON,
CURETON vs. TURNBULL.

Arreal from the court of the sixth district.

DerBicwny, J. delivered the opinion of the court.
Judgment had been given in the district court, in
the first of these cases, and an appeal from it claimed
by the defendant Cureton, when the second suit
was instituted by him upon the same matter in dis-
pute. His adverse party, Tuarnbull, pleaded against
it the authority of res judicato—and the plea being
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not sustained by the court, the causc was investi-
gated, tried and judged, as if no judgment had eves
been rendercd on the subject.

The judge was certainly correct, in considering
a case pending before the court of appeals, as one
which had not acquired the authority of the thing
judged ; though he was probubly mistaken in al-
lowing the same parties to prosecute a sccond suit,
cn the same subject, while the first was pending.
Both suits, however, being now bcfore us, and
the law muking it our duty to disregard defects
of form, and to attend only to the rights of the
parties, we will proceed to Investigate these cases
together, as cross actions consolidated in one.

The dispute here ariscs from the difficulty of
locating three grants of land, which are of ihe same
date, and the surveys of which were not returned
into the land office of the United States for this dis-
trict, as requircd by the certificate of the commis-
B10NCrS.

These threc grants were formerly united in the
hands of one person, Abraham Martin, now de-
ccased, who obtaincd from the commuissioners a
separate certificate for each.  After Abraham Mur-
tin’s death, cach of these tracts was sold, by the
name of the original grantee, so that each purchaser
has a right to the quantity of land, mentioned

in the certificate of the commissioners, aud to the
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location which it calls for, as far as that can be as- Westn District.

cert:ined.

Of the three tracts, Turnbull has brought the two
upper ones, to wit: Dowd’s grant for two hundred
arpens, and Gurnett’s grant for four hundred. Cu-
reton is the purchaser of the lower tract or John
Tear’s grant of seven hundred and fifty-six arpens.
These grants call to bound upon each other, and
none of them are limited by any fixed line; nor
is there any written evidence that the lower line of
the land of Elconore Nevill, by which Dowd’s tract
1s said to be bounded, is fixed in any particular
place. In this deficiency of written proof, to fix
the limits of these respective tracts, recourse must
be had to parol testimony.

We have been called upon to declare whether
parol evidence can be admitted in a case like this,
to explain that which is left doubtful in the title—
and although the parties do not appear to have ex-
cepted to the introduction of the oral testimony,
which is spread on record, we have no cbjection to
state it as our opinion that it was properly admitted.
A grant, which gives to the party a certain tract
of land, said to bind on the land of another person,
the situation of which is also uncertain, contains
that defect which is known in law by the name of
latent ambiguity. It may be explained by parol
evidence, so far as to shew whut such limits ought
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to be: for, without such explanation, the grant
would have no effect. The doctrine upon this subject
1s that when every thing in an instrument seems
right and clear, but the meaning of it is uncertain,
the proof of the fact, which may remove the doubt,
is admissible. On this matter, we refer to Peake’s
Evidence, chap. 2, sect. 5, and to Philips’s Evi-
dence, chap. 10, sect. 1.

To find out the limits, by which these different
grants ought to be bounded, we have one fact suffi-
ciently ascertained : which is that tae gulley marked
on the plat near the cotton gin of Turnbull, was
always considered by the original settlers, Tear and
Garnett, as their common boundary ; in corrobora-
tion of which fact, it is also in evidence that Gar-
nett lived four or five arpens above the gulley, and
Tear five or six arpens below it. In locating the
lands of two adjoining settlers, who obtained grants
for the land on which they actually lived, but with-
out a sufficient description of their limits, it would
certainly be a safe rule to run a line between them
at an equal distance from each settlement.  Should
this be done here, it would place the line near the
very spot, which the witnesses point out, as the
boundary understood between the original grantees.
‘We think, therefore, that this is the place, where the
line of division between the lands of the present
varties ought to be fixed,



-

%

OF THE STATE O VC\ISIANA. 41

The next enquiry is, how shall this line run ? Tt West'n District.

has been the almost invariable practice in this coun- S"Iw&d‘
iry, In locating grants said to have their frout on TunNBULL
4 water course, to run the lateral lines at right an.  CUxeroX
gles with the front, wherever that could be done, ~ CvzeTow
TUR‘L;-BULL-

So, if there was in this case no evidence concerning
the direction of these lines, we would deem it rea-
sonable to order them to be run according to the
common practice, which would, we think, bring
them very near the direction represented in the plot
filed in this record. But, independently of that,
one of the witness hus positively sworn that the
lower line of Eleonor Nevill, now Elconor Briggs,
runs nearly East. That being the bound:xry be-
tween her and Dowd’s grant, and Dowd’s grant
adjoining Garnett’s, the direction of their lines must
be the same.

As to the manner, in which Cureton may locate
his grant of seven hundred and fifty-six arpens, itis
a point which, we think, cannot be decided between
the present parties. It is enough to say that his up-
per limit, on bayou Robert, ought to be fixed at
the mouth of the gulley, immediately below Turn-
bull’s cotten gin—and that his p‘retentions, to run
his upper linc parallel with the back line of Alex-
ander Fulton, are not maintuinable—Dbecause the
grants of Garnett and Dowd, which are described

to have a determinate number of arpens in front,
VOL. IX. 6
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must be located conformably to that description—
and Dbecause his own certificate calls not for any
particular quantity of land in front, nor for paraliel
lateral lines, nor for any boundaries, either above or
below: but has left the land to be surveyed, it seems,
as the locality will permit, in the following words :

“forty arpens depth with so much front, as wiil in-
clude the quantity.”,

It is therefore, ordered, adjudged and decreed that
the judgments rendered by the district court in these
cases be annulled, avoided and reversed—and this
court, proceeding to give such judgment as they
think ought to have been given below, do further
adjudge and decree that the lower line of Walter
Turnbull’s land be fixed at the mouth of the gulley,
immediately below his cotton gin, running from
thence parallel to the upper line of Dowd’s grant
adjoining the land of Eleonor Biggs—and it is fur-
ther adjudged and decreed that each party pay his
own costs, in both courts.

Johnson and JVilson for Turnbull, Baldwin for
Lureton,
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DONLEGAN’S HEIRS vs. MARTINEAU & AL.

Apreatr from the court of the sixth district.

Dersicny, J. delivered the opinion of the court.
The plaintiffs claim a tract of land in the possession
of the defendants. Their titles derive as follows :
In the year 1795, Thomas Thompson petitioned the
Spanish government for a tract of ten arpens front
on the left side of bayou Beeuf, with the ordinary
depth, adjoining below the bayou Robert and bound-
cdabove by the domaine. "The petition or reguéte
was presented to the commandant of Rapides, who
certificd, at the foot of i, that the land was vacant.
Oue year after, Thomas Thompson sold to Wm,
Donegan, the plaintiff ’s ancestor, such right as he
muy have acquired under that petition.  No further
step was ever taken by Thonipson or his successor,
until the year 1811, when Donegan exhibited his
requéte to the commissioners of the land office and
obtuined from them a confirmation of his clim,
such as it wag. Neither Thompson nor Donegan
ever were in possession of the land.  The title is of
the weakest kind, and ought not to prevail, except
against no title at all.

Oue of the defendants, Roger B. Marshall, pleads
title under Frederic Myers, who, as early as 1797,
abtained from the Spunish government a complete
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patent for a tract of fifteeen arpens front on both
sides of bayou Beeuf.

He further pleads prescription under that title.

The other defendant, Julien Deshautcl, alias La-
pointe, pleads title under a certificate of the said
commissioners, issued in favour of his father, and
relies also on prescription.

The titles of these two defendants being alto-
gether unconnected and of diffcrent natures, they
shall be examined separately.

The patent of Frederic Myers, under whom Mar-
shall asserts his right, is admitted to be a complete
and final title. The only thing in dispute between the
parties is as to its location. The plaintiffs would have
it to begin five arpens, lower down than the de-
fendants place it.  In the patent itself there is no
reference to any matural object, which can fix the
precise spot of the location.  Recourse, therefore,
must be had to other testimony to ascertainit.  To
find out the limits, within which the party and
those who held under him, possessed this fract, the
several acts of sale, by which the property passed
from one hand to another, are, no doubt, proper
evidence. From them may be seen what the par-
ty and his successors considered as the lower part
and the higher part of the tract. To fix the places
where these different parties settled, oral testimony
was also admissible for the reasons adduced in the
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case of Cureton vs. Turnbull.  After having taken
aview of the whole, there remains no doubt in our
minds that the place where T. Thompson lived was
upon the lowermost five arpens of the patent, and
that the other half of his land below was on Rusty’s,
grant, for which Wm. Miller Thompson’s ¢xecu-
tor obtained a certificate of confirmation from the
land office—that the peach trec marked K is the
lower boundary  of Rusty’s grant of five arpens
front—and that Myer’s patent begin immediately
above these five arpens.

We are satisfied that whether or not there has
been any settiement in the upper part of the patent,
possession and scttlement in the lower part wus sufk-
cient. It is surely not necessary to refer to autho-
rities for the purpose of shewing that corporal pos.
session of a part, with title to the whole, is pos-
session of the whole.

So much, therefore, of the present demand, as is
directed against the defendant Murshall, must be
dismissed.

As to Julien Deshautel’s title to the land adjoin-
ing Myer’s patent above on the left bank of bayou
Beeuf, we are bound to say that he has not not made
it good.

The certicate of the commissioners, which he ex-
hibit, is founded on a requéte, in which he pctitions
for land on the side of the bayou, opposite to his
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West'n District. settlement—and it having been proved that he was
September 1824,

o~~~ at that time settled on the left bank, his claim calls

Doxecan’s heir 3
e T for land on the right shore.  We must therefore de-

mantivesvial Gide that the title, which he produces, does not ap-
ply to the land now in dispute. Neither do we find
his plea of prescription maintainable—first, because
his possession without title should have lasted thirty
years—and secondly, because the evidence does not
cven shew any acts which may be considered as
amounting to possession.

It is therefore, ordered, adjudged and decreed that
the judgment of the district court be reversed—und
proceeding to give such judgment as we think ought
to have been rendered below—we do further ad-
jude and decree that such part of the claim of the
plaintiffs as is directed against the defendant Roger
B. Marshall be dismissed—and that the plaintiffs
be put in possession only of so much of the land
called for by their title as will be found out of the
limits of Myer’s patent, after that patent shall have
been so surveyed as to have its upper limit twenty
arpens above the peach tree marked X on plot K
filed in the record of this suit—it is further adjudged
and decreed that the plaintiffs pay one half of the
costs in both courts, and Juliecn Deshautel the other
half.
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v c R s West’n District.
HICKS & WIFE vs. MARTIN. oot pstrict
. . . . eV
AprreaL trom the court of the sixth district. Hricks & WIFE
vs.
MARSTIN.

Dersrcewy, J. delivered the opinion of the court.
The plaintdls, citizens of Tennessee, claim a negro Where one par-
57 ty charges ano-

woman slave, named Polly, now in the possession ther with « cul-
v puble omission or

of the defendant, alleging that she is part of the breach of duty,
E the pe'son who

estate left by the late Munson Hardaway of Vir. makes the charge
is bound to rove

ginia, of whom Elizabeth Hicks, one of the plain- iltw;f“:‘ﬂe‘;;mz
tiffs, is the only child and heir at law—that the said jnf’f 244;
slave, who had been assigned as dower to the wi-—
dow of the said Hardaway, was, contrary to the
provisions of the laws of Virginia, removed from
that state by the said widow, who thereby forfeited
her right of dower upon her—and that by reason
thereof Elizabeth Hicks, as reversioner, has be-
come the absolute owner of that property.

The answer of the defendant denies the facts al-
leged, and further pleads title in himself.

Several questions have been raised in this case,
part of which, the view, which we have taken of the
subject, precludes the necessity of examining. We
will not enquire whether a state can or ought to
enforce the laws of another in matters of forfeiture ;
nor whether, under the laws of Virginia, parol evi-
dence of an assignment of dower on slaves can be
decmed sufficient—but taking all that for granted,
we will enquire whether enough has been proved
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by the pluintiffs, to establish the forfeiture on which
they relv.

By the same laws of Virginia, introduced in evi-
dence by the consent of parties, forfeiture, in a case
like this, takes place when the the widow removes
the slave, without the consent of the reversioner.
The removal 15 proved—Dbut the want of consent
is not. Now, although, it bea general rule that
the negative is not to be proved, that rule does ap-
ply to a case like the present. “Where one party
charges another with a culpable decision or breach
of duty, the person who claims the damage, is bound
to prove it, though it may involve a negative—for,
it is one of the first principles of justice, not to
presume that a person has acted illegally, till the
contrary is proved.” Philips LEvidence, chap. 17,
sect. 4, and the authorities to which he refers. Here,
no attempt has been made to show the culpable
omission, which alone, could cause the forfeiture,
and create the right, on which the petitioners chim.
They have been even so cautious not to throw any
light on that part of the subject, that they have
given no date, nor any other clue, from which the
relative situation of Elizabeth Hicks and the widow
of Martin Hardaway can be ascertained.  Enough,
however, is found in the testimony taken in Ten-
nessee, to inform us that the widow of M. Harda-

way is no other than the plaintiff Elizabeth Hicks’s
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ewn mother, who brought her to Tennessee in the West'n District.
September. 18204

year 1807, shortly after her father’s death—and to o~
Hrcks & wiFe

make it highly presumable that Elizabeth Hicks s,
was then a minor, who had no consent to give or ~ MA*TI®
‘o refuse, but through her mother and guardian,

the very person who had that consent to ask.

It is therefore, ordered, adjudged and decreed that
the judgment of the district court be affirmed with
costs.

Baldwin for the plintiff, W#ilson for the defen
dant. '

—— G

BERNARD vs. SHAW & AL.

ArreaL from the court of the fifth district.
Altho’ a deed

.. . .. be void. as to the

Brent, for the plaintiff. This suit is brought transfer of the
. :‘ ven or’s right, it

to recover the possession of a tract of land cousist- mey be sesorted
. . . . to as evi ence of
ing of thi-ty-three arpents front, with ordinary depth, ;‘zelquantity of
. . LT * and, which the

apon both sides of the bayou Téche, in the full apparent vendee,
. R .. . . with t.e consent
enjoyment of which the petitioner is disturbed by of the owner took
possession of, a

the defendants. gainst astanger,
N Wit .01t any coloy

Three of the defendants, viz: Joseph Prévost, of titte.

John Shaw aad Bartholemew Castillon, filed their
answers and denied the facts in the petition,
At the trial, the defendant Joseph Prévost, came

iato court in person and acknowleged the right of
VoL. IX,
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the petitioner, to recover fossession against him,
and judgment was accordingly rendered.

The other defendants, Shaw and Castillon, re-
sisted the claim of the petitioner, and the court be-
low gave judgment in their favour ; from which
judgment this appeal is taken.

Before I enter into the argument upon the tes-
timony, I will call the attention of the court to the
law which must govern this case.

It suffices of a year’s possession, if it has been
peaceable and uninterrupted, to make the possessor
be considercd as a just pbssessor and cven as a
master, until the true owner makes out his title.
Civil Code, 478, art. 23.

It will be an easy task to shew from the testi-
mony, that the present petitioner was in peaceable
possession of the land for more than the time re-
quired.

Frederick Pellerin proves that since 1804, to the
present day, a period of upwards of 15 years, the
petitioner has always peaceably possessed the land
by himself and by his agents put wupon it ; that the
petitioner went to France sometime ago, and during
his absence, always possessed it, by persons whom he
put upon it, and that he returned from France the
last of 1815, and since then has lived upon the
dand.

Agricole Fusilier, swore that fwo years previous
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to October 1819, the petitioner cutaroad opposite Westn District,
September, 1820,

to where the defendant Castillon’s house now stands o~~~
through the woods, and has always used 1t since, quiun
and that the petitioner, “who lives not fur from the Sraw & Al
wood, has always cut and uscd the woud on the
land,” where he cut the road, and that the same
has always been considered as the petitioner’s land.
Here, then is clear positive proof, not only of pos-
session one year,but more than 15 years, which must
entitle the petitioner to recover the possession of
the land, if the testimony is not contrudicted by
the defendants—Ilet us examine their testimony.
Godefroy Verrette was sworn on the part of the
defendant. His testimony, so far from destroyving
the evidence on the part of the petititioner, strength-
ens it. He states that the defendant never en-
tered on the land until February 1818—that Lie then
cleared away two thirds only of an arpent and be-
gan to put up a cabin, but did not cover it or mud it
or nclose it, and that the defendant never fived there
and never had put « fumily there, never had any
household or Litchen furniture there, and that he
never moved upon the land, until about fwo or three
months before he gave his testimony, which was a-
bout the time this suit was brought. 'This witness
does not prove that the defendant never possessed
the land more than ¢ week or two beiore the suit
was commenced, He says to be sure thatabout
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the defendant trespassed upon the petitioner’s land
in February 1818, by making a lttle clearing and
putting up the frame of a house, but that he left it
and never returned to it or moved upon the land,
until about three months before the time he was
giving in fus testimony, which was about the time
this suit first commenced. So that this testimony, so
far from destroying the testimony of the petitioner,
establishes the fact that the defendant did not pos-
sess the land, that he never possessed it a sufficient
time, to contend against the petitioner’s possession.
The court can consider the entry of the defendant,
in none other light than that of a trespass. He
entered upon the land, remained a month or s0,
then left it, remained away more than a year, and
returned only about the time this suit was com-
menced, when he first shewed a determination to
take possession of the land : upon which the peti-
tioner sued him.

Pierre Bonvillain, the other witness, for the de-
fendant, proves nearly the same thing as Verrette’
except he says expressly, that the defendant about
two years ago began to put his cabin, that he then
put up the posts and rafts and left i¢, until abou*
‘'wo or three months before he gave his testimony,

The court will see by this testimony, offered by
the defendunts, that they never possessed the land
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for a year, peaceably and uninterruptedly, as the
law requires—on the contrary, they never possessed
with an avowed intention of exercising ownerships,
by residing upon it or cultivating it, until about the
time this suit was brought, when they were im-
mediately sued. How could the petitioner have
acied differently from what he has, to secure his
right 2 He would have done wrong to have sued,
when they first entered upon his land: for, they soon
left it, and he had every reason to believe never
would return ; and they left it, as this court will rea-
sonably presume from the opposition of the petition-
er to their settling there. After they had leftit we see
no act of ownership over it. They did not pay taxes
for it, they did nothing by which it could be sup-
posed they ever intended to return to it, and as soon
as they did, the petitioner, who from the testimony
of Frederick Pellerin and Agricole Fusilier, had pea-
ceably and unintcrruptedly possessed it since 1804,
immediately commenced his suit.

Bat, aguin the law is, *“if two persons claim the
possession of property in dispute,” the one, who
had been in possession of the property for the space
of a year, before the disturbunce given him by
the orher, will be maintained therein. Civ. Code, 475,
article 25.

Now, it is proven by the petitioner’s witnesses,
that he had been in possession of the land in dis-
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sided upon it—so that he had possessed it a year,
previous to the disturbance compluined of, and
ought to recover it from the defendant,

How ought property to be possessed, in order
to entitle the possessor to any kind of prescription ?
And, is not a year's possession under our laws,
a prescription of a year, and does not the prescrip-
tion of a year, require the same kind of possession
as that of ten years? It does. What says the law ?
“Prescription requires a continued, uninterrupted,
peaceable, public and unequivocal possession.” Crvil
Code, 480, art. 28.

Here, if the possession was doubtful, the peti-
titioner has the best probable title—for it is proven
that since 1804, he has been in possession.

To prove this title, the defendant offered in evi-
dence a bill of sale, passed before the regular autho-
rity of Attakapas, on the 1st of March 1804, by
the Chetémacha Indians to the petitioner, for the
land now claimed, to shew that since then he had
possessed in good faith and in virtue ofa just title,
which the court refused to read and rejected it, to
which a bill of exceptions was taken.

The court, certainly, erred in rejecting the pe-
titioner’s deed, under which he had always held, and
possessed the land in good faith, for upwards of
Jifeeen years.
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The law says, “a man who becomes possessed of West'n District.

an immoveable estate fairly and fonestly and by
virtue of a just title, may prescribe for the same,
after the expu ation of ten years, Se. Crv. Code, 486,
art. 67.

“A just title 1s one by virtue of which, property
may be translerred 5 such as a sale, taough such
title may not gwe a right to the estate.”” Civ. Code,
488, art. 68.

I wili, first, shew that the petitioner, in the words
of the law, became possessed of the land, fairly and
honestly, and T will then shew that his title was @
Just one » and if 1shew these two things, this court
must say that the court below erred and the peti-
tioner will have that justice done Aere, he ought to
have received below.

‘I. The petitioner became possessed of the land
Jairly and honestly, hecause he used no fraud in pur-
chasing the same. It was a jfair fonest purchase,
by which the vendors to whom the land belonged.
as will appear by a reference to Galvez’s order, in
the record, page 16 & 8, sold the land to the pe-
titioner for a valuable and, at that time, high conside-
ratwon.

The transaction was a jfair one, because not for-
bidden, at that time, by any law of the country ; but
on the contrary such sules were daily made.

This country was possessed by the United States,

Sefitember, 1820.
oV S
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inthe latter part of 1803. This sale was made in
the beginning of 1804, on the 1st of March, whiist the
laws of Spain relative to such sales were in force
here, and before the low of congress, prombit-
ing such sales by Indians, was extended to lL.oui-
sianana.

By the laws of Spain, in force in Louisiana,
such sale was legal, and the laws of* Spain remamned
in force, until altered by the laws of Congress. In
the case of Sevrlle vs. Chretien, 5 Martin, 284,
(near the middle of the page) this court has decided
“that, in case of the cession of any part of the do
minions of one sovereign power to another, the ine
habitants, of the part ceded, retain théir ancient mue
nicipal regulations, until they are abrogated by some
act of the new sovercign.”” Then, if such be the
principle, and if it was legal under the Spanish go-
vernment to make such sales, it was legal until the
Spanish custom or law was abrogated, which was
not done at the date of the sale Ist March 1804.
The first low of Congress, which extended any of
the taws of the United States to the territory of
Orleans, was passed upon the 26th March 1804.
Martin’s Dig. 148, sec. 7, § 136, sec. 11, subse-
quent to the date of the petitioner’s deed, which was
¢ fair and legal deed when made, and the peti-
tioner having obtained it legally, obtained it fairly
and Aonestly.
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The next part of my argument will be taken up, West'n District.
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in shewing this court that the sale to the petitioner o~
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v
SHAW & Ale

was ¢ just one, and such as the petitioner is en-
titied to prescribe under.

I1. A just title, is described by the law to which
I have before referred, to be one by which property
may be transferred, though such title may not give
a right to the property. The same definition is
given by Pothier. Pothier’s Prescription, n. 57, 58,

I will then ask the court, if the deed from the
Indians to the petitioner for the land in dispute,
is a sale in usual form. Zimmaterial whether it trans-
Jerred the right to the land, is it not within the ¢rue
definition and meaning of what the law dcfines just
title ? It is admitted in the bill of exceptions in re-
cord p. 6, that the said deed was for the very lund
in dispute, and I beg the court to refer to it, ac-
companying the bill of exceptions and sce if it is
not a good sale cloathed with every formality and
what the law calls a just title. If it be so, the court
below erred in its rejection, and the petitioner can
avail himself of the ten years possession in good faitf.
uirder that title, so as to recover from the defen-
dants, who have no title at all to the land. He,
certainly; possessed the land in good futh; for the
laws of the country approved his buying it when

VOL. IX, 8
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he did, and he confidently expects that the govern-
ment of the United States will approve the pur-
chase,

The ground upon which the court below refused
the introduction of the deed of March 1804, was
that the deed did not transfer the property to the
petitioner, but that it yet belonged to the Indians.
‘With due respect to that court, I think the idea a
singular one in an action like the present. If such
be the law, the Indians might take advantage of it,
but most certainly the defendant cannot. Such has
been the decision of this court in the case of Mazr-
tin vs. Johnson and others, 5 Martin’s Rep. 661,
where the court says ““The result (of the sale from
the Indians being contrary to law) would be that
the Indians have not been legally divested of their
title, and could perhaps take advantage of it—but
until then, the defendants hold in their right, and
cannot be disturbed by others.” Sois the case
with the petitioner, he holds in the right of the In-
dians and cannot be disturbed by the defendants.

From a full view of this part of the argument
the court must be satisfied that the deed ought to
have been received, and if it had that the petitioner
would certainly have recovered of the defendants.

It would at least have had this effect to- shew that
the petitioner, had the most probable title, which,
would have entitled him to recover theland, froma
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the defendants according to the law as written in West'n District.
- September. 1820,

Cwil Code, 380, art. 28. v~
r .. . . Berxawp
T'he petitioner also offered in evidence proof of v

) &
the payment of taxes to the United States, and this Braw & aw

state, and the parish in which the land lics, yearly
from the year 1807 to the trial, to shew that the
said land had, during that time, been taxed as the
petitioner’s und possessed by him—and the court
refused the same, to which a 8ill ¢f ecceptions was
also taken.

The proof of paying taxes ought to have been
received. It shewed the open, continual and un-
equivocal possession of the petitioner—the posses.
siou animo domini. It is one of the many kinds of
testimony admitted to prove possession. Pother,
Prescription, n. 176,

Brownson for the defendants.  In replying to the
arguments of the plaintiff’s counsel in this case,
it i1s necessary, in the first place, to remurk, that
with respect to John Shaw, one of the defendunts,
there is no statement of fucts.  The gentleman, who
was counsel for Castillon and Prevost only, and not
for Shaw,as will appear by the answers filed, could
not bind the latter to any statement of fucts. This
objection is material, because, besides the various
difficulties to which the plaintiff’s pretentions are
liable under this statement, it docs not certify the
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facts truly as it respects Shaw. Indeed, it was un-
derstood, at the trial, that the idea of a judgment
against him, was abandoned, and for that reason,
no evidence for or against him was taken. "This
does not perhaps conclusively appear from the tran-
script.  But the court will observe that in the state-
ment of facts, mention is always made of the de-
Jendant, not of the defendants. 'The reference too,
where a pronoun is used, is always in the singular
number. Thus ke Aad not his family with Aim.
But extracts are unnecessary. The court will see
the whole statement of facts.  If the gentleman sign-
ed as attorney for defendants, the reply is, that the
answer was probably filed, before Joseph Prevost,
one of the defendants, consented to confess judg-
ment, and that the answer is itself stiled the ¢se-
parate answer of Joseph Prevost and Bartholemew
Castillon.” When afterwards, in signing the state-
ment of facts, the gentleman attaches to his name
the expression, ‘“attorney for defendants,” he must
be presumed to mean attorney for two defendants,
whose answer he had filed. Perhaps it may be irre-
gular to state, as it does not appear from the tran-
script, that John Shaw was made a defendant by
mistake, from the resemblance between his name
and Jones Shaw who is said to be within the limits
claimed by the phintiff. But if I am incorrect in

this suggestion, the plaintiff’s counsel can sct me
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right. The only questions thercfore, which are be- West'n District.

fore the court, as it respects John Shaw, are those,
which arise out of the rejection of the deed, as evi-
dence, and of the proof of the payment of taxes, or,
in other words, those which are connected wich the
two bills of exceptions. Should these two opinions
of the judge below be overruled, it is respeciluily
suggested, that the only thing the court can do,
as against Shaw, would be to send the cause back
for trial, with orders to receive the evidence offered.
But it appears to me thut the opinions of the junse
cut: be supported, and that they are sound liw. T
plaindiffin his petition has calied this an ection o7
possession.  He has nct thought proper however,
to rely simply upon possession without exhibitirg
histitle.  The case therefore did not present a mere
nuked question of possession, but a mixcd one, of
possession and title, and if it clearly appeared from
the pctitioner’s own shewing, that he had no titl,
the court could not give him the possession, which
he asked.  The Ciwil Code, 478, art. 23 says, in
speaking of posscssion, that ““the natural connec-
tion, which is between the possession and the pro-
perty makes the law to presume, that they are joined
in the person of the possessor, and wrtil it be prov-
ed that the possessor is not the right owner, the
law will have him, by the same effect of his pos-
session, to be considered as such”’  ‘This article,

September, 1820,
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itis true, generaily makes the possessor presumed
to be the owner, but still it is a mere presumption,
liable to be corrected by actual proof-——and that pres
sumption, let it be observed, is only to continue
“until it be proved that the possessor of such
a piece of property, is also the owner of it by
virtue of such a title, and if it is found on ex-
amination to be no title at all, is not the presumption
corrected by a more complete and perfect know-
lege of the fact ? And would the court, after having
this knowlege brought home to them, still persist
in comitting an injury by putting a person, clearly
without title, into possession ? Surely not. 'The
case of Meeker’sass. vs. Williamson & al sindics,
4 Martin, 626, has settled this question, “But when
the plintifi putsat issue his right of possessing, as
when he alleges that he 1s owner, and presents his
title as the cvidence of his possession, the simple
fact of posscssing is no longer the only question.
The defendant is then allowed to dispute the va-
lidity of that title, and is maintained in the actual en-
joyvment of the premises, if the plaintiff fails to muke
his title good.” In this causc the plaintiff has put
at issue his title, and offered the rcjected deed as
evidence of that title and of possession.  But the
court below, being of opinion that it was neither
evidence of title nor possession, refused to admit
it, to which opinion the plainiff excepted. Itis
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clear that the deed could not be evidence of pos-
session, unless at the same time it were evidence of
title.  Possession is divided into two kinds. na-
tural and civil, the one is actual, the other legal.
Possidere corpore and possidere jure. The one is
accomplished by entering into actual possession of
the whole, the other by taking actual possession of
part with intention to possess the whole, which in-
tention is inferable from some legal or apparently
legal title to the whole. It is proper then to en-
quire, whether the deedin question furnishes such
an apparently legal title as to be the foundation for
civil possession. It will not be pretended, that there
was any actual possession, by the plaintiff, of the
land where either of the defendants are located, that
is, no part of it was ever inclosed, or possessed by
any visible act of possession, except the trifling es-
tablishment, of which the evidence speaks, and the
alleged purchase from the Indians. Had the de-
fendants either of them intruded upon the the ac-
tual possession of the plaintiff, bad they broken into
‘his inclosure or committed any other violence upon
his actual possessions, Iwill not undertake to say that
the court might not have granted some relief. But

as they have not done this, the only question is,
whether the plaintiff has such a title to the whole

tract purchased from the Indians, as to justify the
extention of an actual possession of part to a civil

63

West’n District.
September, 1820.
(" a e 4
BerNARD
0s.
SHAw & AvL.



64

West’n District.
September, 1820

VY Ny

BerNARD
s.
SeAaw & ArL.

CASES IN THE SUPREME COURT

possession of the whole. T think clearly he has not.
This deed purperts to have been executed by one
Baptiste, calling himself chief of the Chitimacha
Indians. It does not however appear, that the alie-
nation was made with the permission or approbation
of either of the Spanish government or of the Chi-
timachas themselves—both of which it is contended
were necessary to the validity of the sale.

Itis contended that the Indian tribe itself could
not, even in its collective capacity, have alienatcd
this land without the consent of the government,
who had at the time dominion of the country. It
is said in 5 Mart. Rep. 658, that “the king of
Spuin, in taking possession of his dominions in
America, disregarded the rights of the original lords
of the soil, and declared himself sovereign of the
country.” Again it is said, ibd. 660, *“by the luws
of the Indies 6, 1,27, however, it is recognised
that Indians can hold land, as well as other people
may, that they can alienate it, with permission of
the government.” The counsel for the defendants
has not the means of refering to the laws here
quoted. But from the cxpression used, it is in-
ferred that the permission of government was es-
sential to give validity to the act of alienation. It
scems to have been the policy hitherto pursued by
all the civilized nations, who have had Indians lo-

cated within thelr jurisdictional limits, to treat them
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as persons under tutelage, as persons inopes concilii, West'n District.

Thus, the United States appoint agents to regulate
commerce between them and the whites, and strictly
prohibit all trafic carried on in any other way. By
the act of March 30, 1802, n. 22, sect. 12, Gray-
don’s Dig. 231, it is declared, that “no purcha. >
grant, leasc or other conveyance of land, or of any
titlkc or claim thereto, from any Iudian, or nation
or tribe of Indians, within the bounds of the U.
States, shall be of any validity in law or equity, un-
less the same be made by treaty or convention, en-
tered Into pursuant to the constitution,” and the
same section proceeds to make it a misdemeanor in
any unauthorised person to attempt to negotiate any
treaty for lands with Indians. In the state of New-
York, we find the same regulations adopted, with
respect to Indians within the limits of that state—
And many decisions have taken place there, con-
cerning the effect, which these regulations have upon
rights, acquired under sales from them. In 7 John-
son, 290, when a patent had been issued to an In.
dian, “granting and confirming unto him” the lot
in question, ‘‘to huve and to hold unto him, his
heirs and assigns as a good and indefeasible estate
of inheritance forever,” it was decided that the In-
dian, tho’ he held the land in his individual right,
and tho’ the highest species of estate known to the

laws there, had been granted to him, yet that he
YOL. IX, 9
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could not alienate without permission of the gov-
ernment. Judge Kent remzarks, 295, that “the re-
gulations in the act of 1801, all shew the sense of
the legislature, that an Indian, in his individual ca-
pacity, 1s, In a great degree, inops concilii, and unfit
to make contracts, unless with the consent and un-
der the protection of a civil magistrate. The law
not only protects Indians from any suit upon their
contracts, but it declares specially that all alienations
of land by the Brothertown and New Stockbridge
Indians are void. These are just and human guards
against the Imposition and frauds, which that unfor-
tunate people have not the power to withstand ; The
same provisions ("continues the judge ) prevail in the
Spanish colonies ; none of the Indians within the
Spanish dominions can dispose of their real proper-
ty without the intervention of a magistrate”---In
9 Johnson’s Rep. 362, where a person, by a written
license from the Peace makers of the Stockbridge In-
dians, granted pursuant to a vote of the nation, enter-
ed and cut down trees, of which he made shingles,
it was decided that he was a trespasser, and could not
therefore recover the shingles against a third person,
who had taken and converted them to his own use,
and the court, in giving their opinion, observe, ¢ that
it was the wise policy of the statute to interdict all
individual whites, from any negotiation, or any con.
tract with the Indians, in respect to their lands, or
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any intercst therein—such a complete and total in- West’n District.
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terdict was indispensible to save the Indians from v~

i icti 1 BERNARD
falling victims to their own weakness, and to the R

intelligence, and sometimes the cupidity of the Suaw & Az
whites.”” I think therefore, I cannot be mistaken
in supposing, that a sale of real property from a
tribe of Indians, tho’ acting 1n their collective or
national capacity, would be a mere nullity without
the approbation of the government, within whose
jurisdictional limits, they were at the time situated.
This court has implied that such approbation would
be necessary in saying that the Indians ‘can alienate
with permission of government.” Judge Kent has
said that the same provisions prevail in the Spanish
colonies as in the state of New-York—that “none
of the Indians, within the Spanish dominions, can
dispose of their real property without the interven-
tion of a magistrate.””  We see that the United
States have adopted similar regulations, in regard
to the Indians, and it is believed, that the English
government his not been behind other nations in
the same policy—indeed, this sort of control seems
necessarily to result from the pretentions, which these
nations have assumed—and, tho’ one object in these
regulations has probably been to protect the Indians
against thewr own weakness, yet these nations have
probably at the same time had another object in
view, and that is, t o preserve the Indian lands from
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alienation as a property, in which they themselves
had an interest. But the opinion of this court is
quoted in the case of Seville vs. Chretien, 5 Mar-
tin, 284, where it is said ““to be an incontrovertible
principle of the laws of nations, that in cases of the
cession of any part of the dominions of one sove-
reign power to another, the inhubitants of the part
ceded  retain their ancient municipal regulaticns,
until they are abrogated by some act of their new
sovercign.”” Admitting this prohibition to sell with-
out the permission of government, to be a municipal
regulation, how could the necessity for that per-
mussion cease, on the change of government with-
out some act, implying a change of regulations ?
Was any such change ever made ? On the contrary,
the act of 26th March 1804, expressly extends the
laws of the United States, regulating the intercourse
with the Iadians, to Louisiana, thereby confirining
instead of changing the ancient regulations on this
subject, and requiring among other things the ex-
press consent of the government, as an indispen-
sible requisite to the validity of a sale from the In-
dians. But isit clear, that the right of tutelagc
over the Indian nations is a municipal regulation ?
Is it not rather a political right than a municipal
regulation ? Is it not one of those incidents to so-
vereignty, which necessarily accompanies it, where-
ver it goes? And if the sovereign power passes.
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from one nation to another, does not this right pass Westn District.

with it, and vest “eo instanti’ in the new sove-
reign ? Perhaps the act of congress, extending the
laws of the United States to Louisiana, was ne.
cessary, so far as to give effect to the regulations
prescribing the manner of enforcing them. But,
was it necessary for the acquirement of the right in
guestion ? Did it vest any new right in the United
States over the Indians ? It appears to me that it did
not. It appears to me, that as civilized nations
have uniformly disregarded the rights of the “ori-
ginal lords of the soil,” have uniformly declared
themselves sovereigns of the countries, over which
they have extended their dominions, have uniformly
imposed restraints upon alienations by the Indians,
and assumed a right to grant or withold their ap-
probation of such acts, and have, in most, if not,
all cases, declared that such acts shall be considered
void without such approbation, it appears to me,
that the right in guestion, has now grown into a
necessary incident of sovereignty, and is recognized
in the nutional law of our times.

But this deed is deemed, if possible, more fatally
defective on the second ground ; and that is that it
does not appear to have been executed with the
knowlege or approbation of the Chitimachas them-
selves. It seems to have been the single act of one
famous Buptiste, called an Indian chief. Itis he

St ptember, 1820,
eV

BernarD
vs.
Suaw & ArL.
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alone, that undertakes to sell out the whole posses-
sions of the tribe. It is he alone, who consents to
the terms of the sale. It is he alone, who receives
the consideration, if" any consideration was given.
All these solemn acts, so important in the humble
concerns of an Indian tribe, are confided solely to
the wisdom, discussion and honesty of perhaps a
drunken savage, who in a fit of intoxication would
not scruple to sell his wife and children. Tt is be-
lieved not to be the practice among any of the In-
dian nations to confer such absolute and despotic
powers upon their chiefs. It is thought to be the
general custom of these people, even when they are
not under the tutelage of some civilized nation, to
act in council upon matters of such moment as the
alienation of their territory. The plaintuff’s coun-
sel has taken much pains to shew, that the trans-
action was a fair and bona fide one.  But how does
it appear to have been fair 2 What proofs have been
adduced of the fairness of the transaction? Nothing
but the deed. And what does the deed prove?
Why it proves itself. It proves that such a decd
was given, and it proves nothing else. Whether
the consideration, expressed in it, was ever given,
we know not. Whether the Indian was drunk or
sober, when he made his mark, we are equally un-
informed. Whether he was wheedicd into the mea-
sure by constant and repeated solicitation, or whe-
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ther he sought the bargain himself, are facts, of West'n Distriet.

which, we are also ignorant. Butit is said to be
in usual form—so also in all probability would be
a deed taken from a lunatic, {from a minor under
puberty, or from any other person, deemed in law
incompetent to make contract. If a tutor, without
pursuing the necessary formalities, should attempt
to sell the real property of his ward, tho’ the deed
might be in perfect form in every other respect,
yet if the fact, that it was the property of his ward,
should appear from the instrument itself, it would
forever stamp it with nullity, and no one could
prescribe under it, not even in thirty years—so also,
it appears from the face of this deed, that a single
Indian, without permission of the government, or
of the tribe to which he belongs, has attempted to
sell the possessions of the tribe. The illegality of
the transaction is too glaring not to strike every one
on the very production of the deed. It is not surely
such a deed, as can lay the foundation of any rez/ or
apparent title. It can not assist prescription. On
the contrary, it seems to me, it would stop it. There
is no resemblance between this case and the one of
Martin vs. Johnson & al. quoted by the plintiff’s
counsel. In that case, a sale had been made by the
Indians in their collective capacity, as a tribe, not
by an individual Indian. The approbation of the
government had been expressly given, There was

September, 1820.
(> e =

BERNARD
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a bona fide sale, and nothing was deficient but a
matter of form as to the manner of making the
sale, that is, it was private, and the laws required
that the property of Indians should be sold at auc-
tion. But every substantial requisite having been
complied with, the rights of the Indians having been
duly protected by the government, in the approba-
tion, which they gave to the sale, and the title ma-
tured and completed by a certificate from the U.
States, the court could not do otherwise than de-
cide, that the mere formal objection, as to the man-
ner in which a sale, so long acquiesced in, had been
originally made, should not render totally void pro-
ceedings of such high solemnity. The present is
however, a very diffcrent case. A large tract of
land is assigned to a whole tribe of Indians by the
government. The commandant is strictly enjoined
as appears from the order of Gulvez, the governor,
to maintain them in possession, and all persons are
prohibited from intruding upon them. 'The peti-
tioner however, in violation of this order, has gone
into the land, procured a deed from a singie In-
dian, calling himself chief, without the consent of
the tribe, either constructive or real, or the appro-
bation of the government, and now alieges this wes-
pass and intrusion as the foundation of a claim,
and pretends that a deed thus obtiined communi-

cated to him a title, under which he can prescribe,
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It is conceived, that there can be no doubt, that Westn Districe.
September 1820,

the court below decided correctly, in rejecting the v~
deed BrrNarD

vs

As to the proof of having paid taxes, it would S**" &AL

only have been good to establish civil possession :
as there can be no civil possession without title,
and the court had rejected the evidence of such a
title, the proof offered became irrelevant and un-
necessary. I leave this case with the court, fecling

confident that the opinions given below will be sus-
tained.

Brent,in reply. 1 replying to the arguments of
the defendants’ counsel, I shall be very short, for
I do not conceive, that his reasoning has shaken,
in the court, the position I have taken.

His statement relative to John Shaw is correct-—-
and I do not know how his name was inserted in
the judgment of the court, as the suit was dis-
missed as against him. I only used his name with
Castillon’s, as I found them compled together in the
judgment.

The defendant says there was no actual posses-
sion of the land, by the petitioﬁer—-—by a reference
to the statement of facts it will be seen that there
was.

The whole argument of the defendant’s counsel

is built upon the title to the petitioner, from the
VOL. IX, 10
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Indians, being illegal. T think I have shewn in the
opening of this case, that, even supposing the title
to be illegal, it does not affect the petitioner’s right
to recover, through ten years prescription under a
Just title,and I have only to refer the court to the
authority I before quoted to shew that it was a just
title—and the defendants do not deny it in their ar-
gument, for they have not attempted to shew the
contrary. If then the title was a just title, the pes
titioner can prescribe under it.

It has been contended that this sale is an illegal
one, because it was not approved by the govern-
ment, It is admitted that, until the. sale was
approved by government, it was an incomplete
sale, but it is contended, by the petitioner, that the
sale in itself was a legal one, a necessary step to-
wards the approbation, and that whether govern-
ment will now approve or not, is a question be-
tween the government of the United States and the
petitioner, but, that the sale being a legal one, @ juse
title, the petitioner can prescribe under it against the
defendants—nor does the authority referred to by
the defendunts from Martin’s Reports, contradict
this principle. The supreme court makes a dis-
tinction between a void and voidable sale. In this
case, the sale may be voidable, but it certainly was -
not void. The laws and customs of Louisiana, af

the time it was made, quthorised such sales : for the
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act of congress forbidding them was not extended to
Louisiana, as I have shewn before, until after ¢his
sale was made—and this sale being only a voidable
sale, (if it be voidable at all) the authority is appli-
cable and it is enbraced in the principles referred to
before, as laid down in the case of Martin vs. John-
son & al. 5 Martin, 661.

Marrtiw, J. delivered the opinion of the court,
The plaintiff stated that he is the owner of a tract of
land of thirty-three arpens in front, on both sides
of the bayou Téche with the ordinary depth—that
he has peaceably and uninterruptedly possessed it
for upwards of a year and a day, and ten years be-
fore the institution of this suit, with a good and
just title, and always paid the taxes therefor : not-
withstanding which, a few months back, the defen-
dants have entered on the said land and disturb and
molest him in his possession: and, if the court
deem it necessary, in this action for possession, to ex-
hibit titles, he purchassed the premises, in the year
1804, from the Chitimachas Indians, who, in the fol-
lowing year, confirmed his title—that the land was,
before such a sale the property of the said Indians
and so recognized by the government of the pro-
vince of Louisiana. He prayed to be restored to
his possession and for general relief.

Shaw pleaded the general issuc and that the pos~
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session, set up by the plaintiff, is a trespass against
the Chitimachas Indians and the "pretended sale is
illegal and void.

Prevost and Castillon pleaded the general issue,
and that they have a good title to the premises,
under a lease from the Chitimachas Indians to J. B.
Bourgeois.

At the trial the plaintiff offered in evidence a deed
from the Chitimachas, dated March 1st 1804, for
the premises, to the plaintiff, for the purpose of
proving his possession, the land being a part of the
tract mentioned in Galvez’s order dated September
14,1777. The court refusing to receive the said
deed in evidence, the plaintiff’s counsel took his
bill of exceptions.

He also offered the receipts of the collectors of
taxes for the United States, the state and parish, for
the taxes due or the premises from 1807 to 1819,
inclusive, to shew that the land had always been con-
sidered as his, and to prove possession. The court
refusing to receive these receipts in evidence, he
took a bill of exceptions.

The court gave judgment that the defendant Pre-
vost having, in open court, acknowleged the right
of the plaintiff—the latter recover the land and costs
against the former, and, the plaintiff having failed
to establish his right of possession against the other
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defendants, that there be judgment for the latter.
The plaintiff appealed.

The statement of facts shews that the plaintiff
gave in evidence an order of governor Galvez of
September 14, V777, forbidding the inhabitants, in
any manner, to molest the Chitimachas Indians of
Grand Terre, in the establishment which they occupy
and ordering the commandant to see that they be not
molested and maintain them in the possession of
their land.

Fusilier deposed that, two years ago, the plaintiff
cut a road through the woods, opposite to the house,
in which the defendant Castillon now lives and has
ever since used it. That the petitioner, who ncw
lives not far from the road, has always cut and used
the wood upontheland, where he cut the road, and
which is that which he always claimed as his own
and was so considered : the defendant’s cabin was
on the bank of the bayou Téche, and the road be-
gan behind it and about ten arpents from it.

Pellerin deposed that for many years, he believes
since 1804, the plaintiff has been considered as the
owner and possessor of the land in dispute. That
some time in 1805, the plaintiff placed an Indian
named Penigou, In a cabin to keep possession of
the land for him, which cabin was not more than an
arpent, from the place on which the defendant now
lives. Aswell as he recollects, it was several years
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since he saw what he ever told was the defendant’s
cabin. He believes the defendant never finished it
nor lived in it, until within a few months. Penigou
died about ten months ago. The phintiff went
to France in 1806 and returned in the latter part of
1815, or the first of 1816, and has ever since lived
on the land he bought from the Indians, part of
which is the land in dispute.

Verret, on the part of the defendants, deposed
that in February 1818, the defendant for the first
time went upon the land, made a clearing of two
thirds of an arpent in front and one in depth, and
began to builta cabin. He placed the posts, raised
the roof and lathed it, but did not cover it, nur mud
or inclose the house with any thing, nor inade any
door or windows. The defendant lived at the dis-
tance of about ten arpents, and to his knowlege
the defendant did not live there.  He went often to
see them at work and never saw any Kkitchen or
house furniture, and no inclosure or fence were put
up. The defendant moved upon the land about
two or three months ago, thatis into the cabin,
which he bad began ; he finished it and now lives
init.

Bonvillain deposed that the cabin of Penigou, the
Indian, was about ten arpents from the place on
which the defendant now lives—that he lives in a

cabin, which he began about two years ago, and
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which he finished and moved into about two or West’n District,

three months ago. Two years ago the defendant
began to build the cabin, put up the posts and
rafters and then left it, until he returned about two
or three months ago.

It is admitted that the statement of facts does not
relate to the defendant Shaw, as 1t 1s not subscribed
by him nor his attorney, and does not appear to
have been made with the consent of either of them,
and the plaintiff’s counsel admits he considered the

suit as dismissed, in regard to this defendant.

Theaction is clearly a possessory one only, altho®
the plaintiff has made a mention of his title. In suf-
flices, therefore, that he should shew a possession for
a year and a day, as the defendant has neither any

title nor possessession during that time.

This he has done by the testimony of Fusilier
and Pellerin, which shews that he took possession of
a quantity of land (which includes the premises in
dispute) under a deed from a chief of the Chitima-
chas Indians. Had the witnesses declared that the
plaintiff possessed the land, under the oral permis-
sion of the owner—this would have sufficed. Now
notwithstanding the deed may be void, as to the
tranfer of the vendor’s right, it may be resorted to
ascvidence of the quantity of land to which the
apparent vendee, with the consent of the owner

September, 1820.
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West'n District. took possession of, against a stranger, without the
September, 1820,

v~ least color of title,
BrrNARD

o5, The title of the Chitimachas Indians must be ad-

Saaw & AL nitted, since both the plaintiff and defendants claim

under it.

It is therefore, ordered, adjudged and decreed that
the judgment of the district court be annulled, a.
voided and reversed, and that the plaintiff do re-
cover from the defendant the possession of the pre-
mises, with costs in both courts.

WILLIAMS vs. HALL.

If a tract of ArpEAL from the court of the sixth district.
200 arpents be

sold, to begin on . . .
the hayou odte  Maruews, J. delivered the opinion of the court.

o ;}f’g‘gﬁnﬂ?{v‘f This action was commenced to obtain the division
I e o of a tract of land, which was held in common by
the lﬁ;‘:ﬁ B0 the parties. It is said to contain four hundred ar-
tract will make .

200 arpents. pents, one half of which the defendant holds under
a title derived from the grantee, of a date anterior
to that of the deed, under which the plaintiff claims
the other half. In pursuance to an order of the dis-
trict court, the land has been surveyed and a plat,
representing its figure and limits, has been returned
by the surveyor, and comes up with the record.

The deed, under which the defendant claims, calls
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for a beginning, at the upper end of the plantation West'n District.

on which the family of the grantee resided. It pur-
ports to convey two hundred arpents, to be ascer-
tained by running down the bayou Robert, on which
the land is situated, and back for quantity.

We are of opinjon that the land, called for by
this deed, must in the division of the disputed pro-
perty, be first satisfied, and the twenty arpents of
face, laid off for the defendant accordingly, and the
balance of the whole tract of four hundred arpents

for the plaintiff.

It is therefore, ordered, adjudged and decreed
that the judgment of the district court be annulled,
avoided and reversed, and it is further ordered, ad-
judged and decreed, that the land in dispute, be
divided, between the plaintiff and defendant, by
beginning on the bayou Robert, at the upper end
of the clearing made by Wade, the grantee, and
running down the said bayou, a front sufficient to
make two hundred arpents, with a depthas delineat-
ed in the plat of survey, which comes up with the
record, to be assigned to the defendant and appellee
and that the balance of said tract of four hundred
arpents, be laid ofl for and assigned to the plaintiff
and appellant: and that the costs be divided be-

tween the parties.

Baldwin for the plaintiff, 77ilson for the defendant,
11
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West’n District. ROGERS’ IIEIRS vs. BYNUM.
September, 1820,

A\ o = . . .
Rooexs® Heins Arrear from the court of the sixth district.

3.

Bynum. MaTtrEews, J. dclivered the opinion of the court.

The defendmt The error complained of, in the judgment of the
cannot be allow-

ed asaset ofi, district court, is that a compensation or set off to
a payment made '

by him for tie the amount of five hundred dollars was not allowed
p:aintiff, unless .

lz;eai:\;: &ewr? to the defendant and appellant.
questofthe latter  His right to it depends entirely on the testimony
of Josiah S. Johnson, which shews that the defendant
paid to this witness five hundred dollars, on ac-
count of the plaintiff ’s ancestor, but does not es-
tablish the fact that this payment was made by the
ancestor, at the request of the latter. As this cir-
cumstance was not made to appear, the district
court was correct, in refusing to allow the set off.

It is therefore, ordered, adjudged and decreed,

that the judgment of the district court be affirmed
with costs.

Scott for the plantiff, Wilson for the defentant.

——

JUSE vs. CURTIS.

Whena caseis  APPEAL from the court of the sixth district.
remanded to be

roceeded on, af- . . .
ot s reveral of Martin,J. delivered the opinion of the court.
the judgment, the o ek . . :
distri - court my The plaintiff, in this case, had a verdict and judg-
acton the verdict

theretoforeren- ment——the defendant, on an appeal obtained a re-
cred.
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versal of the judgment, onthe ground that it con. Westn District.
. . ' September, 1820,

tained the citation of no law, nor any of the reasons o~~~

Cs . Mu

on which it was grounded, 5 Murtin, 686. Where- o

upon the case was remanded, with directions to the Gonrize

district judge, to proceed and give judgment, ac-

cording to the directions of the constitution and

law. He did so, in favour of the plaintiff, and the

defendant appealed.

His counsel assigns as an error, apparent on the
record, that the judgment was given at November
term, on a verdict rendered in June preceding, with-
out any new proceedings thereon : whereas, it is
contended, a trial de novo ought to have taken place,
on the return of the case into the district court.

It is urged that a reversal, like an arrest, of judg-
ment, avoids the verdict, on which it wus rendered,
We do not think so.

A judgment is arrested, when it appears that the
record is so imperfect, that no judgment can be
rendered thereon. It is, therefore, clear that, in such
a case, the verdict can be of no avail—for it finds
facts, on whichno judgment can be given. The
defect is 1n some thing anterior to the verdict, and
sublato fundamento, cadit opus. When, on the
contrary, the defect is some thing posterior, the
verdictis not affected thereby, and nothing prevents
its being proceeded on after the reversal of the judg-
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ment, if there be no defect in the proceedings an-
terior to the verdict.

"The counsel further relies on a provision of the
court law, 2 Murtin’s Dig. 193, n. 14, which re-
quires that the district judge should render their
judgments, in the shortest possible delay, and they
should never leave in suspense any decision in cases
tried, when they close a session of their respective
caurts.

In the present case, the letter of the law has been
complied with, The district judge proceeded on
to the determination of the cause, according to what
appeared to him just and legal. This court has,
however, been of opinion that he erred, and re-
versed his judgment. Hence, the counsel of the de-
fendant and appellant argues that the law cited, for-
bidding the district judge to leave any case in sus-
pense, onthe rise of the court, precludes him from
doing any thing therein, afterwards ; that, if a cause
be not finally disposed of on the adjournment of
the court, or if the judée be prevented from pro-
ceeding by sickness, or if he die, itis an end and
the parties must begin ab ovo.

A construction of the act in this manner would
be what lord Coke calls maledicta expositio que cor-
rodit viscera texti. The intention of the legislature
was clearly the dispatch of business—the speedy ter-
mination of suits. This construction leads to the
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delay of justice, to the perpetuation of legal con- Westn District.
Seprember, 1820.

tests.  We cannot admit it. v~
Muse

It is therefore, ordered, adjudged and decreed that ™
the judgment of the district court be affirmed with
Costs.

Wilson for the plaintiff, Baldwin for the defen-
dant.

VICK vs. DESHAUTEL.
ArreaL from the court of the sixth district. A contract by

which one party

. - ives a quantit

MartuEews, J. delivered the opinion of the court. B tletana

. . . disatisfied with t! tile land he bhas,

In this case, both parties, being disatisfied with the ;" qsideration

judgment of the court, appealed. :\félﬁlgrrogﬁel?ef
The plaintiff sets forth in his petition a contract [7'L. S4ppert hios

entercd into with the defendants, by which he trans. o 851

ferred to the latter, all his right and title to a stock .

of cattle, supposed to amount to one hundred head,

and also all title and claim to any land he may have

and the defendant, 1n consideration of this transfer

of property, bound Limself to support, nourish and

maintain the plintiff. The answer charges that the

contract is null and void, and that the defendant

failed to perform his part of the contract.
We are of opinion that the contract, entered

into by the parties to this suit, is good and validin

law, and as the breach assigned against the defen-
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dant, is not supported by the evidence in the cause,
we are of opinion then the plaintiff has not sup-
ported his action.

It is thercfore, ordered, adjudged and decreed,
that the judgment of the district court be annulled,
avoided and reversed, and it is further ordered, ad-
judged and decreed that there be judgment for the
defendant, with costs of suit in both courts.

Baldwin for the plaintiff, Scotz for the defendant.

HUBBARD & AL. vs. FULTON’S HEIRS.
Arrrar from the court of the sixth district.

Marrivw, J. delivered the opinion of the court.
The plantiffs, as endorsees, brought this action on
a note of the ancestor of the defendants to James
Rogers. The defendant pleaded the general issue
and that the note was given in discharge of a judg-
ment, obtained by Rogers, as curator of the estate
of A. Phillips, deceased—that the said James Ro-
gers was recognised as heir of Phillips by a judg.

- ment of the district court, which has since been res

versed, and Thomas Rogers, who was recognised
by the supreme court, has brought suit for the
amount of the judgment intended to be paid by
the note sued upon—so that the defendants, if they
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fail in the present suit, will have to pay the same Westn District.
. Seprember, 1820.

sum twice. (o ¥4

Husparp & AL,

v,
FurTon’s HEIRS

The execution of the note and its endorsement
were admitted and the allegations of the answer,
out of the plea of the general issue, proven.

There was judgment for the plintiffs and the
defendunts appealed.

Altho’ the matter pleaded in avoidance of the
claim would have affected it, in the hand of the
original payee of the note, it cannot do so in the
hands of a fair endorsee.

It is therefore, ordered, adjudged and decred, that
the judgmentof the district court be affirmed with
costs.

Baldwin for the plaintiff, Scott for the defendant.

—————

HAYES vs. CUNY. am K

16 396

ArreaL from the court of the sixth district. .
When a suit is

instituted by a li-
MartuEws, J. delivered the opinion of the court. censed attorney,
his want of au-

This suit was brought by the plaintiff to recover thority cannot be

. € pleaded in abate-

her portion of the estate of her mother, as co-heir ment-

. Licitation is a

with the dafendant and others. He is sued as exe. mode of dividing

K - estates held in

cutor of the will of the mother of both parties and common and may

be avoided, like

the plaintiff claims her distributive share of the es- 20y _other con-

) ] . . tract by the par-
tatc in conformity with, and to the amount of a ties thercby.

A will cloathed

sale, made by the parish judge, under an agreement with all the re-
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between John Archinard and the defendant, for the
purpose of effecting a division of the estate of C.
Archinard and that of his wife, the ancestor of the
parties to the present suit,

The answer denies all the allegations of the pe-
tition and contains also a plea of abatement to the
action, on account of the want of authority in the
attorney, who instituted it. Both parties, being
dissatisfied with the judgment of the district court,
appealed.

As to the plea in abatement, we are of opinion
that the court below was correct in disregarding it.

The action 'is commenced by a counsellor and
attorney, regularly admitted and licensed to practise
as such, in all courts of justice of this state. He
is a sworn officer, bound by his oath as well by the
principles of integrity and honour, which ought to
characterise the profession of which he is a member
to act correctly in its pursuits. Thus situated, it
is not to be presumed, that he acted, in the present
case, without proper authority. Oa the contrary,
every presumption is in favour of his having pur-
sued a proper course of conduct, unless the con-
trary should be suggested, by the opposite party,
on affidavit. It is true that an attorney of the court
may be deceived, by the conduct of others, so as
to undertake to represent a person, from whom

there is no authority to that effect—and, ona sug-
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1 I is kind, upon affidavit, it West'n Distriet.
gestion of an error of this kind, up avit, It Vet et

would become the dLity of the court to ascertain o~~~
the truth, e
The sale made by the parish judge at the request oy

of John' Archinard and the defendant, in the present

suit (the one representing his deceased mother, as

executor to her will, the other as heir to the late

C. Archinard) was acant or licitation between the

parties for the purpose of dividing the property;,

which had been held in common by their ancestors,

by which they would perhaps have been bound, had

either party insisted on it. At the time that this
transaction took place, there was a suit still pend-

ing between the parties, rclating to their rights to

the common property of C. Archinard and his wife,

the textatrix of the defendant, in which a decree

was rendered by a competent tribunal, directing the

whole property of both estates to be sold at auction

and pointing the manner, in which the proceeds

were to be divided. When this decree was ren-

dered, neither party opposed to it the cant, which

had previously taken place, and which seems to

have been considered as null and void, by common

consent. Cant or licitation is a mode of dividing

property held in common by two or more persons

and may be avoided by the consent of all those who

are interested, in the same manner that any other

TOL. IX, 12



$0

West'n District
September 1829
N Nt
HavEes
US.
i Cunw.

CASES IN THE SUPREME COURT

contract or agreement may be avoided, which is
entered into by consent of partics.,

It is clear that the decree of the late territorial
court does not vitually annul the proceedings of
the parish judge in the licitation made at the re-
quest and by the consent of the parties.

R. E. Cuny, as executor of his mother’s will,
had aright to act for all the persons who claimed
an interest in her succession. By a judgment of
the superior court of the late territory, this suc-
cession has been sold publicly—which was consi-
dered to be necessary and proper, in order to se-
parate it from that of the late C. Archinard, and
we are of opinion that the amount produced by
the sale, establishes the value of the estate of the
testatrix, as it should be divided among her heirs.

Since the appeal, some objections have been
made to the validity of Mrs. Archinard’s will. It
is subscribed by five witnesses, and was proven
before the judge of probates by four (a number
more than sufficient to render it executory) and
has been acted under by the executor, in every
thing which relates to its disposition till the present
time. Being cloathed with all the formalities re-
quired by law, its validity could only be questioned
by attacking the genuineness of its execution, which
has not been done in due form.

It is therefore, ordered, adjudged and decreed,
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that the judgment of the district court be affirmed West'n District,
Sefreember. 1620,

with costs. o~
Haves
Baldwin for the plaintiff, Johnson fer the defen- Covs.
dant.
et

SHIP & AL, vs, CUNY & AL

Aprear from the court of the sixth district. A statement of
facts, without a
. . . date, mude as

Martrin, J. delivered the opinion of the court. L o0 reeol-
A lected and stutin

This appeal was made returnable to October term, (o goner fote

but has, by consent, been argued at this. A state- which pt‘i;):?:[dge
ment of facts proven on the trial, by the witnesses, fg;;‘gi: (ilsu:oltm"
comes up with the record, certified by the district good.
judge, without any mention of the time, at which
the statement was made, or of the manner, in which
1t was obtained by the purties. It is clear from the
terms, in which it is expressed, that it was under
circumstances, which left the judge in doubr as
to its fullness and correctness.  In the commence-
ment, he uses an expression, unusual in statement
of facts, viz : as well us I can recollect, and he con-
cludes by saying that thire were maoy other facts
proven, which he considered immaterial,

We are of opinion that this cannot be considered
as a statement of facts, made in conformity with

the provisions of the court law of 1813—uand it
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West’n District. 1s clearly n i i n
Festn Distrct y uot a transcript of the testimony taken,

w~~ asrequired by the act of 1817.

SHir & AL.
8.
Cuxy & AL.

It is therefore, ordered, adjudged and decreed that
the judgment of the district court be affirmed with
costs.

Baldwin for the plantiffs, Thomas for the de-
fendants.

PORTER vs. DUGAT.

1f the parties ArpralL from the court of the fifth district.
egreethat a stute-
ment of facts be . . . .
made by the Brent, for the phintiff. The singular circum-
judge, and he . . . .
Tecline doing so, Stance attending this case will considerably shorten
having forgotten he : .
the facts and lost the atgument.  The court will see, by a statement
his notes the ap- . ..
pellant willt be  stgned by the counsel for the petitioner and the de-
relieved. N . . . .
If a plea of fendant, that of the facts and testimony given in this
prescription be . . .
received at t.¢ Case below, owing fo the circumstance detailed no
trial tue part . R
pleading it must Statement has been made out. It is a hard case
be permitted to .-
submit the fact of UPON both the petitioner and the defendant. But
his possession to . . . . .
the jury. such as it is, we must submit to it, and it rests
W ether the vy . . .o
plainti?f‘may ve alone with this court to relieve the petitioner from
erpetuall  en- .. . R
;,,,f;d from claim the @njustice which results from it. I need not en-
ing the premises? .
Certainiy not, large upon the circumstance, and content myself
w en it wasnot . . . .
praved for in the With referring the court to the statement n re-
answer.
cord.

‘T'o say, that this case is without a remedy, would
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be unjust, und {ortunately for the appellant, the case West'n District,
Seprember, 1820,

is provided for by the positive laws of the state, and,  w~~=

PorTER
vs.

the other points I intend to make in this cause, I Dugar.

before 1 trouble the conrt with my remarks upon

pray thut the cause be remanded to the court below
for a new trial, because justice requires it. The
judge in the court below having omitted to muke
out the statement of facts as agrecd upon, and now
not being able to do so, having jforgetten the said
Jacts and lost his notes. ,

No fault exists with appellant. The statement
negatives such an idea—and will this court suffer
his rights, his interests to be sacrificed, when it is in
their power to relicve him ? Without the facts in
the cause, this court cannot decide. The facts
from the inattention of the court below cannot be
had—nd shall the petitioner who is not in fault,
who conceived his rights secured, be deprived of an
hearing for his, upon an appeal ? I trust not, and that
this court will extend him the relief asked, and
grant a new trial—no wjury can be done to the
appellee, he is in possession of the propcrty, and if
the evidence and fucts and law and Justice are in
his favour, he will have the same opportunity of
having his case decided, as if the facts were now
before this court. But, reverse the picture, and see
the inevituble injury to my client—he is forever
hushed.  His title 1o his Jand gone forever——no re~
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medy, no relicf, if this court rcfuscs his motion,

The law says, it is the duty of this court to re«
mand the cause to an inferior court, from which
the appeal is made, whenever it shall appear that
Justice requires the same. 2 Martin’s Dig. 144.

It has been so decided to be the bounden duty
of this court to remand it,in cases where an in-
justice might be done. Sorrell vs. St. Julien, 4
Martin, 510.

T will ask this court if, under these circumstances,
Jjustice does not require that this cause should be
remanded, for a new trial.

Leaving this part of my argument, I will shew
the court from the face of the record and the bill
of exceptions taken that, upon two other grounds,
this cause ought to be remanded.

1. Because the court beiow erred in refusing the
petitioner to have the fact of his possession ot ihe
land for ten years under a good aud jast title, swb-
mitted to the jury.

2. Because the court below erred in refusing to.
grant a new trial upon the allidavits filed of new
discovered evidence.

I. The court is referred to the bill of exceptions
in the record, and also to the plea of ten years
preseription with just title. This plea was fited
with the permission of the court, after the trial be-

gan, upon the discovery of that fact, in the eourse
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of the examination of the witnesses~—and after it West’'n District,

was filed, the petitioner moved the court to permit
bim to add the fact of the ten years posscssion
for the enquiry of the jury, and to examine wit-
pesses to establish it, which was denied as appears
by the bill of exceptions taken.

This denial of the court was most certainly con-
trary to law and justice, or why permit the plea of
prescription ? Why  defeat the object of the plea,
by refusing the petitioner the right of establisbing
it? Arenot such proceedings absurd ?

The law, says the party, may file the plea of pres-
cription at any stage of the cause. Civ. Code, 482,
art. 36.

It is a highly privileged plea, and yet the judge
below would permit the plea to be entered, but
defeated its object by a rejection of the proof of
possession, or rather by refusing the petitioner the
right of submitting that fact to the jury : the
only fact by which the plea could be supported.
Will not this court correct the error 2 Does not
Jjustice require that for this reason the cause should
be remanded? If it does not, I am much mis.
taken in my ideas of justice.

The court ought to grant a new trial, upon the
discovery of new material evidence to the cause
since the trial. 2 Martin’s Dig. 156.

Jf the court below refuses a new trial upon the

September, 1820.
NtV Nt

PorTER
8.
DucgarT.
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discovery of a new evidence, this court will remand
the cause. 4 Martin’s, 508, Sorrell vs. St. Julien.

The only way of shewing to the court the new
evidence discovered is by affidavits—id.

The requisite affidavits were made by the peti-
tioner and a disinterested witness.

The affidavits shew tlie newly discovered evi-
dence since the trial, and that the petitioner did
know of it before and that with reasonable diligence
he could not have discovered it before, and that the
new evidence is material, and further states that the
new evidence will prove the only fact in dispute
in the cause in favour of the petitioner.

It may be necessary here, for me to observe to
the court that this is a dispute about the location
of a tract of land, and that by a a case agreed bee
tween the parties, there was but one fact to be es-
tublished, which was where “the grosse isle spring”
the beginning boundary of the land was in the year

whether at A or B as noted on the plats of
survey with the record—if ar A, the petitioner was
entitled to recover, if at B the defendant wids en-
titied to recover.

After making this statement I will only observe
that the affidavits swear positively that the new evi-
dence, will establish the beginning boundary, “the
grosse isle spriug” at A and in favour of the de-
fendant,
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I am deprived of shewing to this court the force Westn District.
September. 1820,

of the new evidence, from the want of the statement o~~o

of Jacts, which we have not from the circumstances ~ F°RTER

before detailed, and which more strongly shews the = Dvea™
neressity and justice of remanding this cause upon
the first ground : for without the statement of facts,

it 1s impossible that justice can be done,

Porter, for the defendant. The first ground, re-
lied on by the phintiff, to have this cause remanded
is, that of the district judge not having it now in
his power to make out a statement of facts, which
the counsel on both sides consented he might do.
This I consider the same thing as if he had moved
to remand it, because no statement wus made out
according to law. The defendant regrets the eir-
cumstance very much, but the question here, is
who is to suffer by it.

This court from its organisation, down to the
Iast printed report received here of its decisions, have
held in a series of cases beginning with that of
Harrison vs. Mager, 3 Martin, 397, and ending
with Dennis vs. Bayon, 7 Martin, 446—that when
there is no statement of facts, bill of exceptions,
special verdict, or case certified, according to law
the appeal must be dismissed.

What reason prevented the appellants in all these
cases from bringing up their appeal in the mode

VOL. IX. 13
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pointed out by the acts of the legislature—we can.
not gather from the reports—the parties have never
attempted to get their appeals maintained by assign-
ing causes why they had not the statement. Itis
reserved for the ingenuity of counsel here to make
the plaintiff’s own act, which places him in a dis-
agreeable situation, the ground for extending him
relief.

The act of 1813, 1 Martin’s Dig. 442, organis-
ing this court, provides that the statement of facts
may be made out at any time previous to judgment..
In the case of Syndics of Hellis vs. Asselvo, 3 Mar-
tin, 201—this tribunal, in an elaborate and most
able opinion, entered into the reasons that induced
this legislative enactment, decided that it must be
done in all cases before judgment signed, and that
a statement made subsequently, unless by consent
of parties is inadmissible.

The act of 1817, page 34, sec. 13, introduced
some change, on this subject in cases “where the
facts proved shall appear on the record by the writ-
ten documents filed in the same” that the judge
might certify, &c. Under this law, it has been
decided in the case of Frankiin vs. Kimball’s execu-
tors, 5 Martin, 666, that in a case under this act
the judge might make out a certificate at any time.
Because when the facts are established by written
documents, the same reason does not exist to in.
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hibit the judge from a subsequent statement, as West'n District,
- September. 1820,

when, twelve months after judgment, he pretends to v~

) P
make out from memory adetail of a mass of parol O eE

testimony. Doar.

The proper time then for the plaintiff to make
out his statement was before judgment—he has not
done so, Can he profit by thig circumstance ? Su-
rely not.  The defendant, it is true, agreed that it
might be done afterwards—but, as he had no in-
terest in taking up the appeal, he consented, for the
convenience of the plintiff, who, in adopting this
course, necessarily took upon himself the risk of all
accidents that might occur, until the statement
was completed. But, by the decision prayed for
here, the defendant and appellee runs it seems, all
the risks——nay more the parties are not be placed
in the same situation they were after the verdict,
but an important decision is to be made, highly ad-
vantageous to the plaintiff, a new trial is to be ac-
~ corded him—for no other reason, except that he
did not bring up the testimony to shew that he
might be entitled to it. Can this be justice ?

And this brings us to another distinction in this
cause. Itis not one where this tribunal is called on
to exercise its powers by bringing before it facts
which, in the ordinary course of proceeding, it -
has a right to revise, as in the case where the court
tries both fget and Jow, and from whose decision
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on cach there is an appeal here. But, it is a case
where the facts have been already found by a jury
whose decision (see acts of the legislature 1817,
page 32, sec. 13,) is conclusive on the parties,
unless where by low the parties have a right to a
new trial. 'The difference then is, where the tria)
is by the court below, this tribunal has in its or-
dinary jurisdiction the right to revise the facts,
and no presumption is created against the party cast
by therevision. When by the jury, a violent pre-
sumption is created of the truth of their finding—
and, a much stronger casc must be made out, to
Jjustify the court interfering in the onc case than in
the other.

But the defendant and appellec by the decision
prayed for, loses the benefit of this principle, and he
is to lose every bencfit which the law gives him,
every presumption which its wisdom and its justice
would have accorded him, had the testimony been
sent up. Had that testimony camec here, he would
have been authorised to insist.

Lst. Thatanew trial will not be granted where
there is contradictory testimony——cven tho’ the
verdict is aguinst the opinion of the judge, who .
tricd the cause. 3 Binney, 317, Strange, 1142,

two cascs—1 Caines, 24, 1 Wilson, 22, 2 Bin-
ney, 208.

2d. That it will not be granted when the case has
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turned on the credibility of witnesses. 7 Binney, “g;:::;bg’isg‘gzcsz

495, 3 Johnson, 271, 1 Bibb, 486, 5 Martin, 333. v~
3d. That it will not be granted unless the verdict ~ Y°%7=*

is manifesely against evidence. Bacon’s ab. A E 664, ~ DUe4™

and cases there cited.
4th. That if’ the judge below who heard all that

was proved—and sew and Anew those who proved

it refused to interfere—this court could not—all this

he could have insisted on ¢ tho’ he would not have

been under the necessity of doing so on the evi-

dencc. But all thisis to be lost to him—and this

courtis caled on to presume.  That the verdict of

the jury is coutrary to evidence. That it is mani-

JSestly against the weight of evidence.  That the tes-

timoay was not contracdictory. That it did not

turn on the credibility of witnesses, That the judge

below violuted his duty or erred in refusing to grant

anew trial.  And thisis to be presumed against the

defendunt, tho’ the low presumes the very reverse.
The case then stands thus: if the statement had

come up there, there is every probability a new
trial would not be granted—but as it has not come
up, the motion must be accorded. 'Was any thing
like this ever seriously contended for before, and
can this be justice ?

The true legal principle is this :—courts in the
exercise of their powers will go as fir as possible
to prevent any injury that may arise from the omis-
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Wesn District sion of the parties. They will endeavour to place
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them in the same situation they were before that
omission took place, provided they can legally do so.
“But they never will decide an important question
connected with the merits of the cause and de-
pending on those merits, merely to enable them to
ascertain whether or no the party had a right to that
decision.”” It is this principle which is sought to
be violated here. The court is asked to grant a
new trial, a most important advantage to the plain-
tiff, for the purpose of getting up evidence by which
they may ultimately know whether or not they were
right in according it.

The counsel has cited the act of our legislature
and the decision of this court, that it 1s the bounden,
duty of the tribunal to remand a cause whenever it
shall appear that jusfice requires it, True, when.-
ever legal justice requires it—and whenever the
injustice complained of is made apparent by Zegal
proof: here the injustice complained of is supposed.
How does it appear to this court that the jury and
judge below did injustice to the plaintiff,

I shall next in order take up the newly discovered
evidence: as to that of prescription, there will be
little or no difficulty in regard to it.

The counsel has quoted the acts of the legisla.
tive council (2 Martin’s Did. 156, sec. 6,) that
the discovery of “ new material evidence ” s a
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ground for a new trial. But that act also gives the Westn District.
* September 1220,

limitation “‘which the party could not by reasonable o~~~
diligence” have discovered before. This too is the Fosres
language of reason as it is of all the authorities on Drcar.
the subject. Strange, 691, 1 Wilson, 98, 7 T. R.
269, 2 Binney, 582, Harding’ Rep. 342, 1 Bibb,
420.
The only questions then are did the phintiff use
due diligence ? And was the evidence material ?
Both I think must be answered in the negative.
This suit, as correctly stated by the plaintiffs’
counsel, depends alone upon the location of a grant
which both parties hold under—their relative po-
sition in ¢¢ being changed as it is decided to begin
at A or B, as represented on the plat of survey.
This was the matter in contest from the time the
suit commenced, and that to which the attention of
each party has been, or ought to have been anxious-
ly directed from thefirst. The petition was filed in
May 1817 and the cause was tried in Oct. 1819
{see record) there was of course two years and six
months for each party to prepare himself on this sin-
gle point.—
Now, in all this time it was the duty of the plain-
tiff, who was preparing for the trial of the cause, to
have sought for this testimony. The first thing a2 man
would naturally enquire for ina case of this kind,
that turned on the location of his grant, who am I
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bounded by—how were those that joined on me
located—-were there older or younger grants than
minre—were they surveyed—have the surveys been
returned? All these are proper and material, and
necessary enquiries and such as every diligent man
makes. 1If they had been made by the plaintiff, he
would have had no difficulty in getting this informa-
tion, while he never heard of until the evening of the
day in which the jury gave in their verdict : for the
papers were all in theland office in Opelousas.—The
testimony here was not hid in a corner, was ot in
the possession of a private individual, who might have
concealed it from him. It is sworn to be in the sur-
veyor’s office: a public office open to every one.—
The title which came te his knowlege 1is also sworn
to have been confirmed by the United States ; it was
there In the register’s office at Opelousas which is
open to the inspection of all—The first place, which
every one cxamines who has a land suit to try.—
He never, it appears, ever looked into the surveyor’s
cffice to know how the grant he claimed under was
located by the United States, if be had he could not,
have falled to have found Drake’s besides it—for
Johnson (see aflidavit) swears that it has been re-
turned there by the deputy surveyor. Let it be re-
marked too that, during all the time that elapsed

‘Trom the bringing of the suit until its trial, he lived

m the next county, where these papers were de-
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posited. If this is reasonable diligence, to lay the
ground of a new trial—it may be simply asserted that
the want of it can never be brought home to any
man. Another fact, highly illustrative of his dili-
gence : the very witness, who communicated the in-
telligence to him, is one who surveyed the land by
order of the court, (sce plat of survey) and who was
sworn on the trial before the jury (see Johnston’s af-
fidavit.) The court is asked to compare the facts
here, with the cases already cited on this branch of
the subject, where a new trial has been refused.

But the evidence was not material and could have
had no effect on the cause. The dispute between
the parties here was respecting the original lo-
cation of an antient Spanish grant, issued in the
year 1781. The witness swears that he has seen
a Spanish title—/Ae thinks an order of survey to one
Aaron Drake, for twenty-five arpents lying below A
so as to include B. Be it so, and what does that
prove 2 Why nothing, unless we knew that the Spa-
nish government never issued two titles for the

same land. Unfortunately, however, this country'

has had melancholy experience on the contrary. We
know that they interfere too often to justify any one
in drawing the conclusion that, because one grant
commences at a given point, say A, that the other
must necessarily be at a different place say B. If

such evidence had been introduced, it would only
VOL, IX, 14
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have proved the two titles interferred, but it would
not have controlled the location of ours, as it is the
oldest grant, See Johnson’s evidence where he states
that Drake’s title called to bind on De la Houssaie.
On the whole, I cannot see what weight this evi-
dence could have had, supposing it to have been
produced on the trial. Itis of that kind which is
generally furnished, by way of consolation, to the
party cast in the suit.

It may be perhaps urged that it would have been
useful to the plaintiff in giving more weight to the
other evidence produced by him. But new trial,
are never granted to let in cumulative testimony to
a fact disputed at the trial. 8 Johnson’s Rep. 86. It
would be endless, says the court, if every additional
circumstance bearing on the fact in litigation was a
cause for a new trial.

The counsel statcs that the affidavits are positive,
asto the fact they will establish—but it is the court
not the party, that must judge of the materiality
of evidence, in applications of this kind. 1 Caines’
Rep. 24, 2ib. 67.

With respect to remanding on the plea of pres-
cription, the defendant has not the slightest ob-
jection if the court is satisfied that on legal principles
it has the authority to do so. But in remanding it
the defendant insists that, it must be for enquiry
on that fuct alone.  If the whole cause is to be re-
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examined whenever a party pleads prescription—
which he may do atany stage of the cause, it is
quite obvious that every litigant can have his case
twice tried by keeping back this plea until the other
facts are found. '

The couunsel states that the judge permitted him
to file the plea, but refused to let him submit it te
the jury, and ask, can any thing be more absurd—
and I say that nothing in my opinion can be more
correet. A slight examination will proveit. The
cause had stood at issue for five terms of the court—
the parties came prepared to try the question arising
out of the pleadings—a number of witnesses at-
tended at a most ruinous expence—the jury were
sworn to try certain facts, (see record) after they
were sworn to try the facts, the plaintiff amended
his petition by pleading prescription, and then mov-
ed to have that fact submitted to the jury. To
this the defendant’s counsel justly objected that they
had not come prepared on that branch of the en«
quiry—had received no notice of it—had never turn-
ed their attention to it, and could not go into the
trial of it then, The court decided that the defen-
dant could not be compelled to try the question of
prescription on so short notice—that, as the jury
were sworn and the trial in part gone into the court
could not discharge them—That, if thecourt had
the power, it would not, as it would only have the
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ct of forcing the parties to return at the ensuing
term, with all the testimony then hearing on thg
trial—that this course of proceeding worked no in-
jury to the plaintiff——that an issue could be made
up on the amended petition and sent to another jury
for trial, and that judgment would be suspended,
on the facts then found, until that issue was tried.

There 1s no doubt then—but the court decided
correctly. For as prescription can be plead at any
stage of the cause, it follows of necessity that it can
be tried at any stage of the cause, as well after the
other facts are found as before. It is the duty of
the court to see that this privilege, which the law
gives one party, is not used to the injury of the
other. It would be monstrous for example to say
that if the plaintiff had chosen to file his claim by
prescription after the facts were found by the jury—
that the whole case would have to be tried again. It
would be equally unjlist, where he did not amend
his petition until aftcr the jury were sworn and had
gone into the trial. If a party will delay this plea
to so late an hour, all he can expect is to have it tried.
But he ought not to be allowed to use it as a wea-
pon of annoyance against his adversary, by forcing
him to go into the examination without notice, or
turning him over to another term on the questions
at a ruinous expence—nor ought he to have the pri.
vilege of obtaining a re-examination of al/ the other

b
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Jacts in the cause, merely because it pleased him to West'n District.

present that of prescription too late to be submit-

ted to the jury, who tried the other questions that
arose out of the original pleadings.

Why the plaintiff did not think proper to have an
issue made up, and this question of prescription
tried, before he appealed——it is not for the defendant
to say. Whether he has not lost the benefit of it by
the course he has thought proper to adopt, is left to
the court to decide—the defendant repeats that he
is willing, nay,desirous to enter into the enquiry as
faras thut enquirycan affect the merits of the cause; for
he too will rely on prescription. But he regrets the
delay, and the expense that must attend it. His
poverty rendering him unable to sustain a protracted
contest of this kind.

I trust then I have shewn the plaintiff has no right
to a"new trial. If the cause is remanded onthe ques-
tion of prescription, it must be on payment of costs
by the plaintiff, as it was his own fault it was not
tried before he took the case up.

I shall not travel out of the record—nor say one
word of the equity of this case, merits or justice-—1I
wish I was permitted to do so, and shall conclude by
submitting it with confidence to the court.

Brent, in reply. The first ground taken™in
this cause, was to move the court fo remand it, be-
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cause the judge had not made the statement of facts,
as it had been agreed he should do (see statement in
record.)

In replying to this motion, it has been observed
that, it amounts to a motion to remand this cause,

because “no statement was made according to law.”

By a reference to the very numerous cases, from
that of Harrison vs. Mager, 3 Martin, 387, down
to Dennis vs. Bayon, 7 Martin, 446, where the

appeals, for want of statement were dismissed,

it will be seen that the appeals were\there dismis-
sed, because the appellants fad neglected to make out
the statement, and did not account for not doing it.
"This is a very different case in all its features. Here the
appellant, as will be seen by reference to the statement
on record, was not neglectful of the legal requisites,
in proper time. Before judgment signed, he offered
to make out the statement of facts, and not being
able to agree with the defendant’s counsel, it was
agreed, by both the parties, “that the judge should
make out the statement of facts, at that time or after
judgment signed, as he the judge should think pro=
per”’—which the judge promised to do. Isthisa
similar case to any one of those refered to ? And in
what respect has the appellant been neglectful, or in
the wrong ? He offered to make out the statement
of facts, at the proper time—but not being able to



OF THE STATE OF LOUISIANA. 111

agree with the defendant, at the same time, the judge West'n District.
September, 1820.

offered to make out the statement of facts himself, ‘o~~~
PorTER

which both the appellant and appellee agreed to—and v,
the appellant, resting upon the agreement, madein Duoar.
good faith, sanctioned in open court, is now told
that this case does not differ from ordinary cases,
where no statement of facts have been made. If
such a doctrine should be contenanced, it might in
truth be said “‘that there was no such thing as jus-
tice, and that courts were only snares to entrap the
honest.”’

The counsel for the defendant says that the peti-
tioner ought not to be permitted to take advantage of
his own wrong—nor does he ask such thing—he is
in no wrong. He proceeded regularly to bring up
the testimony in the case, and the defendant, know-
ing and feeling the justice of his case, now wishes
to shut him out of this court by objecting to the
cause being remanded—1Is this justice ?

It has been frequently repeated, that the appellant
ought to have had the statement of facts made out,
as the law directs, and that he ought to have done it
himself. There are three ways pointed out by law, to
raake out the statement of facts. The parties can
do it, or their counsel or the court, if they disagree,
see act of 1813. 1 Martin’s Dig. 442. Here the
law declares, that the statement of facts shall be made
out, by the judge, if the parties or counsel disagree.
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In the very case before the court, the counsel not
agreeing, it was consentcd that the judge should
make out the statement. He has not done it—nor
can the parties yet agree upon the facts, and would
it not be an injustice to condemn the appellant, when
he has shewn that he has been guilty of no omission ?
If the arguments of the defendant’s counsel are to
prevail, the greatest injustice will often follow. The
party, in whose favour judgment below is rendered,
has nothing to do, but to disagree as to the facts
with his adversary : and if the judge refuses, or ne-
glects to make out or forgets the facts in the cause,
the appeal must be dismissed—1Is this justice 2 No,
this court sits here to see that justice shall be done,
and wherever, from the proceedings in causes it shall
appear that an injustice might result from any act
not committed by the neglect of a party’'in a suit,
their bounden duty, in the words of the decision of
this court before quoted, is to see that justice be
done to all and that the cause be remanded. In this
case it is as much the defendant’s fault, as the peti-
tioner’s, that it was agreed that the judge should
make out the statement of facts.

It is said on the partof the defendant that this
court ought not to remand for the reason given, be-
cause the finding of the jury, and the refusal of the.
court to grant a new trial, presume in favour of the
dufendant and that this court would not grant the
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inotion, if the evidence was before them. Iam as. West'n District.

tonished at such an argument—certainly, the pro-
ceedings of the court below presume nothing against
the petitioner. It is of the injustice of those pro-
ceedings, the petitioner complains : and I do not con-
ceive how proceedings, alleged by the petitioner to
be unjust and illegal, can operate against him—The
law grants the appeal, without attaching to it any such
presumptions, as contended for.—but, ii this contis
to presume at all, it will rather presume in favor offihe
petitioner : for, if the evidence was in favor of the de-
fendant and his casea good one, why fear another
trial? T do not mean to cast any reflection upon the
judge below, but it is extraordinary, indeed, that the
facts were not made out by him.—I will not say that
he omitted it, to defeat the correction of an error in
his court—I do not believe that such motives actu-
ated him, but yet if presumptions’are to have weight,
in this case, the petitioner might urge all these things,
as presumptions in his favor.

I admit, as stated in the argument of the defendant’s
counsel, that this court might not have granted a new
trial, if the testimony /iad been contradictory ; but 1
contend that, where there was no contradiction and
all the evidence in favor of the petitioner, this court
would order a new trial—and this the court might
have been satisfied of, in this case, if the statement of
the fucts had been made out, as agreed upon.

VOL. 1%, 15
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It is also observed, that if the judge below, who
saw and heardthe testimony, refused the new trial, it
is to be presumed that this court would also.—It of-
ten happens that, in cases like the present, where upon
an appeal justice can be had, the court below, -
decisive as to the opinion it ought to give, prefers to
maintain the finding of a jury, to take the responsibie
lity on itself, and at the same time that it decides, ex-
presses its doubts, but reconciles its opinion with a
belief, that if wrong, a supreme court will correct it 3
such may have been the case here ; but I must con-
fine myself to the record.

What inconvenience or injustice to the defendant
can result from this cause being remanded ? He ism
the peaceable enjoyment and possession ofit, and if
his cause is a good and just one, he has nothing to fear,
The same testimony will be heard again and if; in his
favor, he is certain to succeed, and the petitioner will
be compelled to pay all costs, and will be the loser
by it.—This is not like a case of debt, or where the
party, who asks for reliefis in possession : here delay
and procrastination are no motives, can be no object
to the petitioner ; for the defendant possesses the pro.
perty.

On the contrary, if the court will not remand this
cause for the reason given, and if the law, if the festi-
mony, if justice are with the petitioner, where and how
can he ever obtain relief 2 Never,  His fate is sealed,
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his rights are gone ; his property the reward of his la-
bour and his honesty, the only support of his family,
15 lost to him forever.—Before this court will do any
thing, which might be attended with such evi/ conse,
quences, I call uponit, to pause and reflect well, and,
in doing it, I am satisfied they will remand this cause,
and have it placed ina situation ¢hat justice may be
done.

Again, T repeat that the judgment of the court
below presumes nothing in its favor, and if necessary
to rebut this idea, I might only refer to the number of
cases, reversed by this court, by which it would ap-
pear, that the presumption is rather the other way.

The defendant’s counsel objects to this cause being
remanded upon the ground of newly discovered evi-
dence ; and as he has taken up this part of the argu_
ment, before the second ground taken by me, I will
follow him in his argument.

The serious objection, to this part of my argu-
ment, is that the petitioner did not use ¢ reasonable
diligence” to discover the new evidence; I beg the
court to observe that neither the Jow, nor the practice
of any court, requires the diligence to be more than
“ reasonable diligence”—It does not require that
every thing should be done, that might be done to
discover the new evidence ; it only requires that req.
sonable exertion, which every man gives to his affrs,
that ordinary attention to hunting up testimony which
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would shew that he procured all the evidence within,
the compass of his knowlege, and that he did not
keep backany testimony which he knew of, or which,
by reasonable exertion, he might have discovered ;
To judge of the reasonable diligence, the court must
look at the affidavits and take the facts as they are
there sworn to.

The defendant says that 7o diligence was used by
the petitioner,that he ought to have looked for the new
discovered evidence in the surveyor’s office, where it
ap: ear ., by the affidavit of Johnson, he saw it ; now |
differ in opinion with the petitioner’s counsel ; the
surveyor’s office is not a place to look for such papers;
the register’s office is the place, and as the petitioner
swears that he used “reasonable diligence” to pro-
cure all testimony, that might be material to him, the
presumption is that he looked into the register’s office
for all papers that might establish the beginning line of
hisland. But, how can this court reasonably require
that the petitioner should have looked into the sur-
veyor’s office for this new evidence, when he swears
positively that he knew nothing of it, until after the
trial 2 The defendant’s counsel also observes that the
witness, who told the petitioner, was the surveyor
who surveyed the land, and sworn upon the trial, and
yetitis singular he did not speak of such evidence
before ? Assingular as it may appear, the witness
swears he never named it to the petitioner, until after
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the trial ; so that the petitioner knew nothing of it. West'n District.
September, 1820,
The witness having been sworn, upon the trial, who o~~~
communicated the discovery of this new evidence,  F°%;**
makes no difference. Jackson vs. Laird, 8 Johns. Ducar.
Rep. 484.
The counsel says the first enquiry ought to have
been by the petitioner, by whom he was bounded :
and in making this enquiry, he ought to have looked
into the surveyor’s office. Not so: by arcference to the
petitioner’s title, or grant under which he claimed, he
be is bounded by no person, so that from it, he ob-
tained no information, he then ought to have applied,
at the register’s office, which it is presumed he did,
where all titles are registered, he finds nothing of it,
and inreason it could no be expected that he looked
further,
But, says the counsel, the evidence eannot be mate-
rial; I think the contrary. The petitioner and Johnson
state, in their gffidavits, that the survey and the pro-
ceedings theron, will establish the ‘¢ grosse isle
spring” at A, as contended for by the petitioner ;
now this court knows, that it was usual, under the
Spanish government, when surveys were made, for
the owners of the adjoining lands to be present, and
suppose, in this case, the original grantee,under whom
both parties claim had been in person presentat
the survey, stated in the affidavits, and Aad signed the
same declaration together, with the other neighbours
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t- and the surveyor, that the ¢ grosse isle spring” was at ..
the spot marked A, and that was the beginning boun-
dary of his (De la Houssage’s) land, from which
corner Drake took his beginning, I ask this court. if
such evidence would not Aave been material : and
yet, we must believe that such was the fact, as John.
son swears, not that the survey alone, but that the
survey with the proceedings thereon, will establish the
¢¢ grosse isle spring”” at A, How can it be contend-
ed then that this evidence is immaterial ?

With respect to the plea of prescription, I do nct
conceive that the defendant’s counsel has said any
thing, to shake the position I have tuken.

It is contended that the court below did not err, in
refusing to submit the possession of the petitioner as @
matter of fact to the jury; I think I have alrcady
shewn that it did.

Itis said that the defendant could not be compelled
to try the question of prescription, on so shorta no-
tice, nor isit contended by me that he was.—I; he
was not ready, a juror could have been withdrawn,
aud the case continued for trial to another term ;
such an indulgence, if asked for, could not have been
refused ; but none such was claimed ; but the defen.
dant ought to have been ready, to put that fact at
issue by fAis answer.

As I shewed before, the fact of possession often

comes out upon the trial; which was the case here,
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and it was to meet such a case, that the law permits West’n District.
. e September, 1820.
the plea of prescription to be entercd, at any stage of v~
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opinion of the counsel, I think it is an exception to ~ DVea™

the trial, and when entered, with due respect to the

the action upon its merits, and in regular proceedings
ought to be disposed of first.

I beg leave to correct the statement of the defen-
dant’s counsel, that the court below offered to call an-
other jury to try the fact of possession. Such was not
the case, nor does it appear from the bill of excep-
tions ; but even if it had, I doubt much if such a
proceeding would have been legal. The amended
petition could not be considered, but as a part of the
original, and the pleas in issue, the same, as if origi-
nally made up, and the law declares that * the jury
are sworn’ to decide the question of fucts alleged
and denied in the pleadings, acts 1817 page 32, sec.
10 ; before quoted. 'The possession for ten years,
under just title, was a fact alleged by the petitioner
and denied by the defendant ; and of course one of
the facts to be decided by the jury. But was ever
such proceedings heard of 2-- As well might it be son-
tended that a separate jury could be called to try
every separate fuct at issue, in the cause : for if it can
be done to try one fact, it can be done to try one
hundred.

But again, it does not appear that the prescription
was ever tried, the petitioner claimed the right of
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submitting the fact of possession to a jury ; the law
gives him that right—it was not allowed in the court
below and judgment was rendered, without this fact
being found ; of course, the judgment is illegal and
ought to be set aside.

In this case, the defendant cannot complain of the
plea of prescription, on the part of the petitioner, tak-
ing him unprepared at the trial, for the defendant, in
kis answe?, alleges that he, the defendant, had been in
possession of the land for ten years under good title 3
which was denied by the petitioner (see second page)
so that in fuct it was put in issue by the defendant,
who came prepared to support his plea, and if the
Ppetitioner, who was not prepared to prove his posses-
sion, until upon trial offcred ready to try that fact, the
dcfendant cannot complain—and the court certainly
erred in not submitting it.

MarTiN, J. delivered the opinion of the court.
The object of this suitis the recovery of the posses-
sion of a tract of land, from which the plaintiff com-

plains he was wrongfully ousted by the defendant.
The latter pleaded the general issue.

At the trial, after the jury were swornand issues
submitted to them, the plaintiff prayed leave to add a
plea of prescription, and submit the fact of the alleg-
ed posession to the jury. The district court allow-+
ed the plea to be entered, but refused to allow the
fact of possession to be submitted to the jury ; on
which a bill of exceptions was taken.,
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The jury found the issues for the defendant.
" The plaintiff moved for anew trial, on the ground
of new and material evidence discovered since, which
he could not, by ordinary diligence, have discovered
before—and on the ground that the verdict was cons
trary to evidence. He added to his own afiidavit that
of one W. Johnson, the person who had informed
him of the new evidenee.

The new trial was refused, and a bill of exceptions
was taken.

The district court gave judginent, that the plaintiff
be perpetually enjoined from asserting any claim to
the premises and pay costs. The pluintiff appealed.

The partics agrecd that a statement of facts should
be made by the district judge, who promised to do it.
Afterwards, being called upon for it, he answered he
had lost his notes, and could make no statement.

It appears to us the district court erred, in perpetu-
ally enjoining the plaintiff from asserting any right to
the premises. It is not elear that a defendant can ob-
tain such an injunction, and, n the present case, it
was not prayed for.

It is not the fault of the plaintiff, that the district
judge mislaid his notes and was thus unable to make
the statement he had promised, and which it was his
duty to make ; the plaintiff ought not to suffer frome
an accident which he could not control,
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If there was any possibility of a statement being
made, we would isCue a mandamus, as we did in the
case of Broussart vs. Trahan’s heirs, 3 Martin, 704,
in which the district judge neglected to draw a bill of
exceptions, which he had engaged to prepare.

With a statement of the evidenc e Lefore the jury,
we could ascertain whether the verdict be contrary
thercto and whether the district court erred in refus-
ing the new trial,

It certainly erred, in refusing to allow the posses-
sion, alicged in the plea of prescription, to be submit-
ted to the jury.

For ticse reasons, and as it is not clear that the
pluintiff could by ordinary diligence have discovered
the evidence, mentioned in his affidavit, we are of

opinion he ought to be relieved.

It i-, therefore, ordered, adjadged and decreed, that
the judgment of the district court be annulled
voided and reversed, and th.t the case be remanded,
for a new trial, with directions to the judge to allow
the fact of possession to be submitted, and that the
defendant and appellee pay the cost of tais appeal,
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PREVOST'S HEIRS vs. FOUNION & AL, West'n Dstrict,

September, 1oV,
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The plaintiffs stated that they are the owners and Jouysox & at,

Aprrear from the court of the fifih district.

proprietors of a tract of land, described inthe petition, Wrhen anus r
. ; . perenterscn.a d

sold in 17€0 by V. Lesassier toJ, B. Macarty, from e acquires pos-
K M session inch by
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) =] vs{hlch he occu-
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The defendants pleaded the general issue ; alleging Pens, are notnes
. . b ? SEES cessarity acts of
their possession for a year and a day, and that of those possession of the
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land, under good titles. of the vendor's
. .. right only, and a
There was judgment for the plaintiffs, and the de- stipwation,  that
’ the price shall
fendants appealed. not be payable
til: the title be
.. confi med, are
By the statement of facts, the plaintiffs are admit- not  vecessarily
. presumptions  of

ted to be the heirs of N. Prevost, dec'd. fraud
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A deed of the widow Lesassier was read on the land, for tie re-
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part of the plantiffs, in whichshe declares on oath that, no s it is com-
. . . .. menced. is not
by an instrument under private signature, her said the purc ase ofa
. .. ltiguous right.

late husband sold to J. B. Macarty (in 1780) with — -
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West’n District. express n 't' f .l . S o tract of Iand
September, 1830, p condition of ratifying the sale, a trac

w~~ of 80 arpens in fron, on both sides of the bayou
Prevost’s heirs

s, Teche, in the district of Attakapas, at the place vul-
Jousson & av. garly called the chicot noir, the price of which the
said Macarty paid down ; that by the said instrument,
Lesassier engaged to execute a notarial sale, at the
requisition of Macarty ; which was not done, owing to
the destruction of the titles, which were destroyed in
the conflagration of 1794 : these titles consisting in
a grant to Lesassier, and several deeds of exchange
with some Acadians, for a tract of land which Lesas.
sier had on the Vermillion ; in consequence of which
for hersclf and her heirs, she confirms the sale &ec.
This deed is executed before a notary, and bears
date ofthe 12, May 1804,

The plaintiffs next introduced Macarty’s deed to
their ancestor. Also, a petition from Macarty to the
intendant of the province of Louisiana, in which he
states that the sale, under private signature, of Lesas-
sier for the land in dispute was mislaid in the office of
Pedesclaux, and prays that an inquiry may be made,
as to his payment of the taxes thereof.—The inten.
dant’s order thereon of July 16, 1803,

The deed of the representatives of J. B. Hebert to
the defendants of Jan. 26, 1812.

Certain  Spanish  proceedings to establish the
destruction of Macarty’s house, his papers &c. in the
conflagration of 1794 ; Macarty’s will,



OF THE STATE OF LOUISIANA. 125

Boute deposed that in 1776, Lesassier made indigo West'n District.
September, 1820.

on the west side of the bayou Teche, at the place A~ ~v

) . s1’s hei
where Ursin Prevost now lives, about 34 arpens "2E¥osTs heirs

Leow N. Loisel’s lowerline, which is opposite Jor¥sex & Al
the lower line of the defendants’ land, upon the
other side of the bayou. He belicves Lesassier
remained there until Macarty went on the land ;
but the witness was absent from the courtry, about
this time. On hisreturn, in 1779, he still found
Lesassier there.  Soon after his return, which he be.
lieves was in 1780 or 1781, he thinks Mucarty re-
moved on the land by sending a white man, three ne-
gro men anda woman, to keep a stock farm. He
does not know how long it was kept, perhaps five or
six years, Macarty had a field enclosed on the west
side, where is cabin was, and cut wood on the oppo-
site. There was no wood on the west side ; he made
a little pavure at the water’s edge, on each side of the
bavou to cross his oxen and haul wood. He made a
bridge over the bayou chicot noir, on the west side
of the Teche, and about 35 or 40 arpens from the
bayou, behind the land on which he had his stock farm,
which has ever been called Macarty’s bridge. The
land remained unoccupied, from the time Macarty
removed his stock farm, until Prevost took posses.
sion ofit, by putting his sonin law N. Loisel, onit,
on the west side. Lesassier told the witness he had
sold both sides of the bayou. The old inhabitants
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so understood it ; Declouet und Sorrel, who are dead,
considered the land to belong to Mucarty.

Frelot deposed that he has been in the Attakapas for
38 yearsand lived most of the time, with Boutre,
Macarty always claimed the land on both sides o1 the
bayou Teche. When he came to Attakapas, Lesassier
was on the land, where ke remaincd one or two years
after the arrival of the witness, When he left 1t, Ma-
carty sent four negroes to keep his stock form, who
remained there four or five years. The land remuain-
cd without setilement, until Loisel took posscssion
ofit, for Prevost.  Macarty burit a bridge on chicot
poir, which was always known by his name. He
cut wood on the opposite si'e, and the witness saw
corn growing there one ycar, ina smail uninclosed
field, planted by hacarty s negroes. Since he has been
in the Attakapas, he has understood Macarty claimed
the Jand on both sides of the bayou, and it was ge-
neraily understood he owned it,

Carlin deposed he came to the country about for-
ty five years ago. He saw a stock farm of Macarty’s
on the west side of the bayou,'and lind clearcd on
each side and negroces at work. He understood that
all on eacir side, belonged to Macarty.

Pclierin deposed that Loisel arrived on the land,
clained by the pluintiffs, on the west side of the
bayou five orsix years ago.

Borel at first stated that Loisel and one of the de-
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fendunts went into possessinn, about the same time, West'n District.
September, 1820,
abou: five years ago. Oa the next day, be corrected v~
Prevost’s leirs
vs
Jouxson & arL.

his testimony, by stating it might be a little sooner.
Decuir, deposed he knew Macarty did all his busi-
ness and has knowlege of the land claimed, but not of
its boundurics.  He was once desired by Mucarty
to meusure cighty arpens, on each side of the bayou
Teche, at the chicot noir ; he did $0, on the western
bank only, where he found thut quantity of land : he
did not measure cn the eastern bank, because it
was covered with wood : he sent the platto Macarty:
he has been an inhabitant of Attakapas for about
thirty five years, but does not recolicet ut what time
Macarty came on the land : he recolleets to have scen
his settlement and stock farm for many years. Ile
does not know that the land belonged to Liesassier
and was scttled by him : but itis in his knowlege
that, for about thirty five or thirty six yvears, the land
in dispute has been considered as the property of
Macarty or his heirs. Al the old inhubitants of the
place told him so; and Sorrel advised the witness
tobuy it, saying Macarty owned cighty arpens on each
side. Under the Spanish government, land was
axed, for public works generally and the premises
were so in Macarty’s name, having often paid the
taxes for Macarty and at his request. Macarty’s
settlement was on the western side of the Teche.
Judice deposed he has been an inhabitant of the
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Attakapas for thirty nine years and knows the land of
Macarty on the bayou Teche, at the chicot noir, but
not its boundaries. It belonged to V. Lesassier, but
does not know at what period he came onit. The
land has been considered as belonging to Macarty for
thirty five years past, till the defendants took posses-
sion of it. 'The land was taxed nnder the Spanish
government as Macarty’s. V. Lesassier, his wifc and
the witness arrived together to the Attakapas and
Lesassier acquired the land, but his wife disiiked the-
place and Macarty, who was pleased with it, pur-
chased it, in the presence of the witness, who hud siso
been present at the purchase of it by Lesassier. The
witness has knowlege that public acts of sale, it
both instances, were executed : he believes, buthe is
not absolutely sure of it, that he subscribed them as
a witness. He thinks they were executed before De-
ciouet. On the witness’ return from the Missis-
sippi, he saw the enclosures and cabins of Macarty’s
stock farm, on the western side of the bayou, aban.
doned—the establishment having been transferred
to the Vermillion. He does not positively recollect»
but believes Lesassier’s purchase of the land was
about forty years ago. Itis not in the knowlege
of the witness how leng Macarty occupied the land,
but, on his return froma the Mississippi, where he was
for seven years or thereabout he heard it said that he:
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had occupied it for three or four years or therabouts. West'n District.
- September, 1820.

Delahoussaie deposed that Athanase Hebert,anda v~

. . . +’s hei
person unknown to the witness, came to his father’s, Fr=V05r® beirs

and consulted him, as to the suit he was about to in. J°¥¥°8 ¢ A%
stitute for the premises, and asked him whether he
believed they had a good title thereto ; to which his
father answered they had none, and thut he, Athanase,
was old enough to reccllect that the land had been
exchanged fer another, that on the Vermillion,
On which Athanase replied that he was very young,
yet herecollected it, and that the family had occu-
pied the tract on the Vermillion, that he would have
no suit for the land, and be had declined sclling it,
knowing that he had no right thereto.

Deblanc deposed that Athanase Hebert told him
he did not join in the sale of the land, because he
was very young at the time : he well recollected that
his father exchanged the land with V. Lesassier, for
another on the Vermillion—that he had nothing to do
with the present suit, that if Johnson failed he was to
pay costs, and if he succeeded, account to Hebert’s
heirs for one half of the price ; that he, Athanase, had
had nothing to do with the suit, for he had heard th. t
his father had said that the exchange wasa verbal
one, and he would not disturb Macarty’s heirs, as
his brother had settled the tract on the Vermillion,—

VOL. IXe 17
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West'n District. The wi .
September, 1830, witness knew long before he came to the At

~~~~  takapas (20 years ago) that Macarty owneda tract
PrevosT’s heirs . .

s of eighty arpens on each side of bayou Teche, at the
Jommsox & M“place called chicot noir. One Devesin had been
advised to purchase it—he never heard that any
person had any claim thereon.—The witness was.
Commandant at the Attakapas and the land was
taxed as Macarty’s. Macarty had a deed from Le-
sassier, but the witness believes it was destroyed in
the conflagration of 1794, V. Lesassier’s deed was
recorded at the request of Macarty, thro’ the witness,

in the United States land office.

Berard deposed that to his knowlege Macarty
owned and posessed a tract of eighty arpens in front
on each side of the bayou Teche, at the chicot noir,
and paid taxes therefor. It was for a considerable
time back reputed his property ; he cannot tell how
long, but a very long time ago. He never heard of
any claim from any other person, nor of any adverse
possession.—He was syndic as early as 1772, and
was in office twenty two years, and as such collected
the taxes. He knows that Macarty established a
stock farm, but cannot say how-long he keptit up.

On his cross examination. the witness declared
that he knows that Macarty possessed eighty arpens
in front on each side of the bayou Teche, at the
chicot noir, because be paid taxes thercfor. Land

and other property were taxed, and lists were made,
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on which every one was inscribed with the amount westn District,
. . September, 1820,
of the taxes, he was charged with : he knew Macarty o~

s1’s heirs
vs

had a stock farm, having seen his settlement, negroes Prevost
Jonxson & Al

and cattle ; it was on the west bank.

Porter, for the plaintiffs.  Itis well known to this
eourt and it is in evidence that, in the year 1794, a
fire broke out in New-Orleans, which consumed
almost the whole of that city. It was so instanta-
neous and so rapid in its eflects, that Macarty, the
ancestor of the immediate vendor of the plaintiffs’
ancestor, escaped alimost naked, and was not able to
save any thing but his life, from the general destrue-
tion. All his property, in the city, and papers of every
kind, were destroyed : among the latter were necessa-
rily included all his documents and uties for the land
he held in the Attakapas. As soon as he had ascer-
tained the extent of the injury he had sustained, he
endeavoured toremedy it. The titles, by which he
had obtained the premises in question from Liessass
sier, being under private signature, it became neces-
sary to obtain a formal recognition of their existence.
Heapplied to the widow and representative of Lea
sassier, who died in the mean while. By a notarial
instrument, she recognised the sale, made by her
husband to Macarty, of 80 arpens in fronton each
side of the bayou and confirmed his title. He ap-
plied to the intendant in regard to these lands, and
‘mentioned them as his property; in bis last wik
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is adeclaration which, asa part of the res gesie
in the cause, is material.

The general reputation of the country that Ma-
carty, for upwards of thirty years, before the com-
mencement of the present suit, owned the land is
proven by Boute, Frelot, Decuir and Berard and itis
proven that such was the belief of Declouet and
Sorrel, two old inhabitants of the neighbourhood,
now dead.  His heirs entertaining that belief, sold 1t
with warranty, to the ancestor of the plaintiffs, whose
right and those of his vendors were so gencrally and
universally understood, that neither their possession
or title would, it is presumed, ever have been called
in question, had not the defendants bought up a title
or grant calling for the premises, dated so far back as
1777, in favor of one Hebert, who, with his family,
has resided in the Attakapas ever since, withoutever
claiming the premises. In their sale to the defen.
dants, Hebert’s heirs stipulate that they areto have
nothing to do with any suit agaeinst Macarty, and
the vendees take care to stipulate that, unless /ey
succeed at law, they are not to pay any thing for the
land. Under this sale, they entered, ata time when
the plaintiffs were already in possession of the tract
sold them by Macarty, within the limits of which is.
that so purchased from Hebert, by the defendants.

The length of time, which has elapsed since many
of the transactions, to which we are obliged to refer,
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took place, the loose manner of conducting business West'n District,
’ September, 1520,

under the Spanish government, resulting from the ~~o
confidence and good faith which then prevailed in so- Przvosts heirs
ciety, and the difficulty of producing proofs of facts Jomnsox & 4x..
so remote, no deubt inspired the defendants with the

hope of hniding the land. That they were mis-

tuken, and that, as all others who present themselves

ina similar shapein a court of justice, they will meet

nothing but mertification and defeat, is coufidently

cxpected.

'We hope to prevail, 1, because we have been in po-

session for thirty years, before the defendants’ entry.

2. Because we shew possession for ten years and
upwards, in good faith, and under a just title.

3. Because, aftera possession for such a length of
time, the court will presume a surrender of the defen-
dants’ title, under the circumstances of the case.

4. Because, the defendants have purchased a i#-
gious title and the plaintiffs have a right to be subro-
gated to their right, on payment of what they have
stipulated to pay.

I. The thirty years posession is proved by Bout-
te, who deposed that Macarty entered into posses-
sion in 1780 or 1781 and Lesassier had been in po-
session for four or five yecars before.  Frelot, De-
cuir and Carlin establish those facts and Frelot
adds that Macarty cleared land and planted corn
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on the eastern side of the bayou, builta bridge and
erected a cabin on the western. He remained there
four of five years. Decuir states he was ordered by
Macarty to survey 80 arpens on each side of the bay-
ou, he did so on the western side ; that he paid taxes
on the land for Macarty, which also proved by Be-
rard.

In examining and giving an application of these
facts, we shall shew what is posession, according to
the jurisprudence of our country—what species of
possession may be the basis of prescription.

Reference shall be made only to works of approved
authority and no point pressed, beyond what is con.
scientiously believed to be tenable.

Possession may be defined ¢ the detention of a
corporal thing, which we hold in our power by eur-
selves, or another, who holds 1t for us and in our
aamc.t  Pothier, Possession, n. 1. * There are
two principal kinds of possession, the civil and that
merely natural” id. n. 6. In order that a posses-
sion may be reputed to proceed from a just title, and
be consequently a civil possession, the possessor
ought produce suchatitle, or shew that the possession
has lasted during such length of time, as will give
risc to a presumption that such a title intervened.—
‘We will shew elsewhere, what that time ought to be,
Id. n. 8,

How is possession acquired 2
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i i i i West’'n District.
In order to acquire possession of things, there S:;tember,l trlct.

tmust be the will of possessing and the apprehiension v~

. .. . Prevosr’s heirs
of, it..”” Id 39. Aspicimus possessionemn corpore et 05,
? <

animo, neque per se animo, aut per se corpore.ﬁ"- Jomxson & L.
41, 2, 3.

The proof brings our case within this description,
Macarty had the mind and intention to possess,
joined to the actual occupation of the land ; since he
ordered a survey of it on cach side of the bayou,
cleared and cultivated land on one, and builta cabin
and a bridge on the other. As the enquiry, at this
stage is merely as to the guo animo, with which he
possessed, it is unnecessary to state that parol proof
is good to establish it. How, indeed, could it be pro-
ven in another way ?

How is possession, once acquired, retained ?
“ In order to acquire possession of a thing, will a-
lone does not suffice : there must be a corporal ap-
prehension by us, or some one, who apprehends it for
us and in our name, as we have secen supra. On
the contrary, when we have acquired the possession
of a thing, the will which we have to possess it suf-
fices alone, to cause us to keep the possession, altho’
we do not retain the thing corporally, by ourselves
or others, J[d. n. 55.” Possession being once ac-
quircd, the possessor retains it afterwards by the sin-
gle cffect of his intention of maintaining himself in it,

Joined to the right and liberty of using the thing at
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pleasure ; whether he avail himself of this liberty, by
using the thing, or leave it untouched. Then we
possess not only the land, which we cultivate, and of
which we take the crops, but all those which we suf-
fer to lay waste without going thereon, provided we
do not suffer others to assume the possession, ¢ Do-
mat, 3, 7,2, art. 24 Id. 3,7, 1,art. 6 Licet pos.-
sessio nudo animo adquiri non  possit, tamen solo
animo retineri potest. C. 7, 32. 4. Quemadmodum
nulla possessio adguiri, nisi animo et corpore,
potest, ita nulle amittitur misi in  quo utrumque
in contrarium actum est. ff. 41, 2, 8.  Quod vulgo
dicitur estivorum  hybernorumque saltuum non

- possessiones animo retineri. In exempli causa di-

dici Proculum dicere : nam ex omnibus prediis ex
quibus non hac mente recidimus et amisisse pos-
sesionem vellemus idem est. ff. 43, 16, 25,

Under these authorities, which might be multi-
plicd to any extent, it is clear that the possession of
Macarty and of those who claim under him coun-
tinued down tothe time of the defendants’ entry,
even if we did not shew a single act of ownership,
during the interval.  Clearly as this point is establish-
ed, it will, if possible, by further citations, be made
more satisfactory to the court.

This will of retaining possession is always sup-
posed, while no well maiked contrary will appears.
Therefore, evenif aperson had abandoned the cul-
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ture of his land, he would not for this be presumed to West'n District.
September, 1820,

have the will of abandoning the possession of it, he w~~—
would then be presumed to have the will of retain- PRF‘WZ:S eirs
ing it, and he would effectually retain it. Pothier, Jouxsox & 4w
Prescription, n. 55, & 56.

But, the pliintiffs here are not under the necessity
of resorting to this presumption of law, altho’ it
would be sufficient for their purpose. So far from
any thing appearing in evidence, to raise a presump-
tion that Macarty intended to abandon the property»
there exists every kind of proof, short of that which
would result from natural possession, that he retain-
edit. Taxes paid, bills of sale received and con-
firmed, application with regard to titles from the go-
vernor, declarations in the last will, every thing shews
that, till the moment of his death, he had the ir.tene
tion of retaining his possession.

As it was objected in the district court that pos-
session, In order to be the basis of presumption,
must be natural, we shall first dispose of this point,

As prescriptions were established for the public
good,in order that the property of things, and other
rights be not always uncertain, he who has acquired
the presumption has no need of title, and it stands to
him in lieu of one. He, who possessed without ti-
tle, prescribed at Rome, by thirty years, and after that
period he could not be disturbed by the awner, Dov
wnat, 3, 7,4, art. %

VOL. IX, 18
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An objection was made, in the district court, that
there was no proof that we had entcred into posses=
sion of the whole land.  On a point so perfectly ele<
mentary and so well understood, it is hardly res-
pectful to quote authorities.,* I am presumed to
have acquired the possession of the whole estate, as
soon as I have entered it and set my foot on it,
either by mysclf or some one for me, without it be~
ing nedessary that either I, or the person sent by me,
should go into all the puarts which constitute the
estate. Pothier, Possession, 4, 1, § 2.4 41,2,3,n 1.

But, it was said that we proved this by parol
only. If this objection be to prevail, the consea
quences that follow must be that the prescrip-
tion of thirty years without title will have to be ex.
punged. For, in no case of the kind, the party,
who invokes it, may avail himself of it, unless he
proves his possession by parol.—Unless he be per-
mitted by evidence of that kind to shew the gquo
animo he entered and possessed, his right would
be restrained to the ground he stood on, or that his
house covered. It would be absurd that the law
should allow a right and deny every possible means

_of establishing it.

"The right, given to the possessor of thirty years,
to claim a title by prescription, is founded ona pre-
sumption that he had a title and lost it. “ When

ever the possession is long enough to cause a just
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title to be presumed, it is no longer, properlv speak- West’n District.
P ’ g » 1 periy pee September 1820.

ing, by virtue of the prescription thit the possessor v~

.. . R . PrevosT’s heirs
may flatter himself with a sure victory, but by virtue or.

of the title, which his possession causes to be pre- Jomxsoxn & dxe
sumed. 6 I’ Aguesseau, 629, Iid. 1769. The same
lapse of time causes it to be presumed the posses-
sion proceeds from a just title, the memory of
which is lost, and the written act containing the evi-
dence of it mislaid, Pothier, Prescription, n 172.
Courts of common law proceed on the same prin-
ciple and decide on the same idea ofa lost title, which
they presume. Cowper, 102. 1 Bay, 30, 10, Jo/hnson,
380, 2 Hayw. 147 1, Cooke, 3, 57. Peters, 132,
3 T. R. 151, 3, East, 294, Phillips’ ev. 119,2 T\
R. 159. -
If such be the presamption, and these authorities
establish it, if without any kind of proof of title, the
law raises one, from other circumstances, will the
court refuse proof, on support of that presumption ?
Was it, in virtue of the prescription of ten years,
which requires a just title and good fuith, we were
now contending for thc property—if we had lost
that title, we could give evidence of its contents.
Domat, 3,7, 4, art. 15.  The prescription of thirty
years is founded on the very suspicion of lost title,
and yet we are told we cannot introduce any evi-
dence of its contents, If we cannot, what isit but
saying that the court may decide upon presumption,
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but shall not fortify that presumption by positive tes-
timony ?

Oa this ground alone, then the plaintiffs rest with
confidence their right to introduce parol proof: parti-
cularly, as it has been already shewn that to reject it,
would be at once to decide that the prescription of
thirty years, without title, could never have
any operation. But, there is another principle on
which its introduction could be supported : a prin-
ciple, which is supposed to be common to every
civilized nation, a principle which pervades the juris-
prudence of ali, because it flows from the necessities of
buman affairs and the obligations which justice and
good faith create ; it is this, that in matters of ancient
date, the strict rules of evidence are relaxed, nay
abandoned ; because a difficulty exists in nincteen
cases out of twenty, amounting nearly to an impos-
sibility to comply with them. Hence it is that deeds,
of thirty years standing, prove themselves, without
calling the subscribingwitnesses or accounting for
their absence, that hearsay evidence is resorted to,&c.
Philips’ Ev. 182, 350. 2, Fonblanque, 445.

The civil law books, to which we are able to re-
sort, in this western part of the state, are principally
clementary. Itis owing to this, that it is out of my
power to shew the application of the general princi-
ple, which exists in that jurisprudence to the same ex-
tent, that I am able to doyfrom the reports in England
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and our sister states. The principle, however, being West'n District.
. . September, 1820.
once shewn, the court will no doubt hear with plea- o~~~

. . . p " b
sure any thing which shews, how enlightened men, " ap. heirs

warmed to a sense of public utility and private jus= Josxsox & L.
tice, have applied these doctrines, in various cases,
and that more particularly on rules of evidence, as
from some cause or other (principally from our laws
requiring evidence to be given viva voce) the Eng-
lish doctrines, on that subject, have become nearly
incorporated in our jurisprudence. Such civil law
books, to which I can resort, which at all touch on
the point, go the full length I contend for.

“ When proof isto be made of an ancient fact,
and of which there are no written proof, nor living
witness, if the fact be such that proof of it ought to
be received, as e. g. if the question be how long
such an estate have been in such a family, or at what
time a particular work was constructed &c. evidence
is received of what has been heard from persons, who
were then living and are now dead.” Domat, 3, 6,
11,2, 14.

Febrero, speaking of parol proof, hearsay evidence,
general reputation, and in what cases they are admis-
sible, says, in ancient facts, out of the memory of
men, they make full proof : in cases of little impor-
tance, and those of difficult proof, when adminicules
and other presumptions concur, orin the action de

reintegrando, in order that the disposessed may be
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West'n District. restored to his estate.  Cinco Juicios, 3, 1,8, 6, n.
September, 1820.
v~ 374
Prevosi’s heirs
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Jouwson & AL 14 the same effect, but more minute in their distince

The authorities from the common law bnoks are

tions, because we have more books to trace the ap-
plication of the general principle.

In that system, parol and hearsay evidence is admit-
ted to prove whether parcel or not, in questions of
preseription to prove general reputation, in questions
of pedigree, to establish boundaries, how and in
what circumstances and to what extent a party
entered into possession, what declarations have been
made by a party who claims under title, when a
possession of thirty years has been continucd in
the person who wishes to make proof of these de-
clarations., Fonblangue, 449. Philip’s evidence, 182,
2 Huaywood, 148, Buller’'s N. P. 294,

This point has been discussed, because we deem
it important to shew the general reputation of the
country and the various acts of ownership exercised
on the property.  But, as to the extent to which our
rights existed, when we went into possession and the
animus with which we entered, we have more than
parol proof. We have the bill of sale, or act of
confirmation of Madam Lesassier, acknowledging
that her husband had originally sold c¢ighty arpens in
front, on cach side of the bayou, and that she made
the conveyance, because the former act under private
signature was lost,



OF THE STATE OF LOUISIANA.

Now admitting, fora moment. that Lesassier had
no right to sell the property—admitting that it does
not give a title to the premises, still as the question
1s, at this moment, not what right Lesassicr had, but
whether he conveyed any to Mucarty or not, it is evi-
dence to that fict, The sale from Lesassicr would
be s0: a recognitive act from his representative, ac-
knowledeing the same fact, must have the same force.
Pother, Obligation n. 743,

Take then, the presumption arising from the pos-
session, couple 1t with the declaration of the witnes-
ses, join all to the bill of sale, and who can doubt that
Macarty entered into possession of the land, as owner
and possessor of eighty arpens front on each side of
the bayou ?

II. Madam Lesassier’s deed to Macarty is of the
12th of May 1804, ata time when he had possession :
it recites and confirms her husband’s title. It is
a just title.

“ We calla just title, a contract, or other act,
of a nature to transfer property, by the tradition
which is made in consequence of it—So, that if the
property be not transferred, it 1s on account of a want
of title in the person, who makes the tradition, and
not on account of any defect in the title, in conse-
quence of which the tradition 1s made.” Pothier, Pre-
scription, n. 57.
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“ Those diffcrent titles, which have no name, and
cause us to acquire the property of things by tradis
tion, which is made to us in conscquence of them,
when he who makes or consents to the tradition is the
owner, are just titles, which, when he is not, give
us the right of acquiring those things by usucapion
or prescription: usucapion, which is called usu-
capio pro se.” Id. n. 76.

Under these authorities the sale of Madam Lesas.
sier 1s a just title. To make it so, it is not neres-
sary that she should have the property of the thing
transferred ; for then the party claiming under her
would not be .under the necessity of pleading pre-
scription ; all that is required is, that the title be such,
that, should the property have been in her, the sale
would have conveyed it to Macarty. From the tenor
of the act, itis clear it would.

But, it was objected that we should have shewn
her to be the legal representative of her husband, be-
fore we could read the deed in evidence. Had it
been necessary that could have been easily done : but
it was not anticipated such objection would be made,
or that, if it made, it could find favor or success.
Deeds of this description arc always held prima fa-
cie good, In suits against third parties. Ii they
are permitted to make such an objection, it cannot be
seen where it is to stop. In every case where an ina
dividual claims property by bill of sale from the heirs
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vendors were the heirs, that there were no other chil- v~
Prevost’s heirs
SUS.

dren, and I suppose, after that they were not disin-
herited ; or if the case is that the ancestor inherits and JoR¥oN & AL
conveys, that to lay ground for reading the deed, you
must shew that there were neither descendants nor
ascendants alive, at the death of the person from
whom the estate was inherited, except the grantor, I
have never seen this in practice, nor is it right or just
that it should be required : for who knows, if there
be other heirs, that they wish to avail themselves of
this right, nvite benificium non datur, f. 50, 17,
69. If they do and contest the act by suit, the ques-
tion comes fairly to be decided on, and the whole
circumstances are gone into.  But, how can the va-
lidity of a deed be decided on collaterally in a suit be-
tween other parties? It savours alittle of ridicule
for a third party, not only to dispute any right in
Lesassier, but also benevolently to take the part of
his heirs, to whom he is pleased to give an imagina-
ry existence. Thelaw, itis believed does not sanc-
tion such anidea ; let it be remembered too that, in
this case, every presumption is in favor of the instru-
ment. Macarty would not have trusted the con-
firmation of his right to such an important picce of
property, to the deed of an unauthorised grantor, and,
if there were other heirs, they would not have suf-
VOL. IX. 19
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fered seventeen years to elapse without asserting
their claim. The court has already sanctioned the
principle contended for in the case of Martin vs.
Hull & al.

III. The deed of the defendants goes nearly the
whole length of establishing my third proposition
viz. that a surender of the title of the grantee ought
to be presumed. ‘

Its features are remarkable, and nearly every line
of it is marked by a curious mixture of avarice and
good faith, each of which triumphs in turn. The
fairest way, however, of examining the subject, is as
if the conveyance was In the ordinary mode—us if it
offered no cause of suspicion—and then to ascertainn
whether the tenor and effect of the act weakens or for-
tifies the conclusions otherwisc flowing from the facts
of the case.

It has been already observed that one of the prin-
ciples, on which the law recognizes the right of he
who has possessed for thirty years, is that, after such
a length of time it is presumed that the party had a
title (cven of the most solemn kind) which has been
lost by time or accident.  Numerous authorities have
been cited to that effect (ante) and a close exa-
mination of them will shew that the courts to
whom similar cases have been presented, presume
a deed from him who claims the property, in favour
of the adverse party who had nothing to shew, but 3
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long possession. This from two grounds: to quiet
possession, and because it is probuble that the party
surrendered his title, or he would not have suffered
'so long a time to elapse without asserting it.

Long and undisturbed possession of any right or
property affords a presumption that it has had a le-.
gal foundation, and rather than to disturb men’s pos-
sessions, even records have been presumed.  Peale’s
Ev. 31.

Where a mortgage deed is produced, if the mort-
gagor never entered, and no intercst hus been paid
for twenty years, courts have uniformly instructed
juries to presume a surrender. 3 Johnson, 376; 7
Id. 283 ; 12 Id. 394; Bull. N. P. 110.

In the case of Patton vs. Hynes, 1 Cook, 357, the
Circuit Court of the U. S. decided that, after a peace-
able possession of land for twenty yeuars, it may be
le:t to the jury to presume, that there wasa deed and
that it was registered.

So, where M. died in possession of land, and his
son and heir at law succeeded to the possession, and
continued therein for eighteen years, it was held that
a purchase of the land by the ancestor might be pre-
sumed. 10 Joknson, 377.

These are ordinary cases, surcly not so strong as
the present. Heberts’ patent is of 1777. Canitbe
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he would not, in some mode or manner have taken
possession or asserted his right? No tax was ever
paid by him, he cannot produce one witness livin:g'
nor the say so of any man now dead, that during these
thirty-five years any right was claimed or any specics
of ownership on the land exercised. Nor does he
attempt to account for the violent presumption thus
raised against him, and that too, living within a few
miles of the premises. He shews no absence, leaves
a silence from thirty to forty years unexplained.
Gentlemen may talk of proof by writing and proof
by record : but if this be not a full and conclusive
proof of a surrender of title, as strong or stronger
than either or both of these put together, I must con-
fess I know nothing of what is evidence: nor can 1
conceive what is to make an impression on the hu-
man mind, if this does not.

How strongly, too, does the language of Hebert’s
heirs’ sale to the defendants strengthen and fortify
this presumption, if indeed it can be strengthened.
It presents a curious spectacle of the reluctance,
with which they consented to sell that, which they
felt they had no right to—of the great doubts and
perfect wordly wisdom of the purchasers, who made,
as the court will see, a saving bargain, and of the
pains which the vendors had, in yielding up their
good faith for the chance of gaining the purchase mo-
ney. The act of sale, after stating the parties and
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going on to say that the heirs of Hebert sell (not
the land) but their right thereto, contains the follow-
ing clause : ¢ The said conveyance made for and in
consideration of 3,500 dollars, payable when the
purchasers will be confirmed in the possession of the
said tract of land, by the decision of a court of justice,
or when the heirs of Macarty will have made an aban-
donment of their rights and claims to the same. It
is well understood among the parties, that all costs
arising from the law-suits, with the heirs of Macar-
ty, or any other claimants under Macarty’s grant,
will be at the risk of the said James Johnson and
George Singleton ; and if any dced or conveyance
shall appear from J. B. Hebert, deceased, for the said
tract of land, the present deed and every thing herein
shall be null and void, otherwise to remain n full
force and virtue, &c.”

Now, unless there was something more than com-
mon in the circumstances of this case, why adopt
such an uncommon mode of making the conveyance,
unless they really felt that something might hereafter
appear, which they dreaded, and which they hoped,
would not perhaps come to light? 'Why adopt such
numerous and severe precautions, and why adopt
them all against Macarty, and entertain no appre-
hension from any other source? Any intclligent
man can readily give an answer to these queries, and
se¢ through the whole transaction, The defendants
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thought it was a good chance to get a most valuable
piece of property, at one fourth ofits real price. In
making the experiment, they ran no risk of loss,
The vendors evidently yielded with reluctance to the
temptation thrown in their way. It is a pity they
yielded at all. But, in every line can be traced their
doubts, pains and anxicties, at what they were doing.
Why did they feel them 2 Who can have any diffi-
culty in giving an answer ?

Does not, then, the language of this deed most
strongly fortify the presumption otherwise flowing
from length of time, and make this one of the clear-
est cases that can be imagined of a surrender of a
title ? Leet the court take with it the testimony given
in the cause, and how will this point stand? Thirty,
six years silence on the part of the vendors—a deed
couched in the language already stated, and parol evi.
dence to sustain what Is otherwise a violent pre-
sumption.

IV. Hebert’s heirs sell to the defendants all their
rights and pretensions to the land—rto be paid for,
when the decree of a court of justice confirms them
in their right to it ; and a clause is added, that the
costs arising from the law-suit with the heirs of Ma-
carty, shall be at the vendors’ expense, Is this a li-
tigious right ?

Of its being so to every common intent there can
be little doubt. The decd acknowledges a suit to be
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terms.  Let us exumine whether there be any thing

“ A right is said to be litigious, when there ex-
ists a suit or consultation on the same. Cod. Civ.
368, art. 131.  Are these expressions restrictive,
or merely enunciative?  We contend that they are
enunciative : because one great object of the statute
would be defeated, if they were regarded in any other
light. The object of this statute, as it is plain to ev-
ery one, was to cut off temptation to those who make
it their business to buy up rights at a low rate, that
they may succeed in law—to check litigation of this
kind, which all civilized nations abhor, by depriving
him, who makes such a purchase, of the means of
rendering it a matter of profit. This was no doubt
the object of the legislator.  What other rule of con-
struction can there be applied to it, but that you
must so consider and restrain it, as * to repress
the mischief and advance the remedy.”—A cardinal
rule, never to be departed from by courts of justice
in construing remedial laws. Now, the cases in which
this provision would have a beneficial tendency must
be few indeed, if restrained to suits already commenced,
because they are seldom the object of traffic, and for
this reason: men, who, do not make ¢trading in law
their means of livelihuud, scldom go into court, il
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after having well considered the nature of their claims
and until they are advised that it is such 2 one as can
be supported.  After taking this step, they scarcly
ever feel inclined to sell under the real value, and con-
tracts for property pendente lite are, as is well known,
extremely rare. There may be exceptions to what
is here asserted, but they are few. Oa the other
hand, it is a great evil to permit men to go round
seeking every obsolete claim, hunting out every for-
gotten or obsolete title, purchasing it for little or
nothing, as is the case here, and the instant after they
acquire it making it the basis of an expensive and
vexatious lawsuit. Independent of the magnitude
of this evil, it is one of frequent occurrence, and from
its nature calculated to increase to an alarming ex-
tent, unless frowned upon and punished whenever
the proof of it can be completely made.

There is another consideration, which ought to
have considerable weight in the construction of this
statute. One of its objects, perhaps the only one,
was to prevent hrigation. By confining it to suits com-

menced, this object is in a great measure defeated.
For, as the suit is begun, before the parchase is
made, litigation is not atall checked. The only dif-
ferenceis thatitis carried on at the expense of one man,
instead of that of another. It is difficult then to con-
ceive that the legislature intended to restrain the pro-

visions of the statute to cuses in which the very evil
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1s here urged, the law is made to reach and destroy ¥
the mischief, which the court clearly see the lawgiver
had in view.

An objection may be made that this rule of con-
struction would check and embarrass the transfer of
property. A little consideration will show that this
idea is not tenable. What is contended for here
does not reach the case of one buying a picce of pro-
perty, where one who has an adverse claim may or
may not assert his right, or where the vendor would
have prosecuted his claim as well as the purchaser.
All that is contended for is that it reaches this case.
Where positive proof is given that the purchaser is
the cause of the litigation, that he buys a law suit, and
that though those he bought from are willing to sell
him the right of action at law, it is clear it is one
which they would not exercise themselves. Had the
sale been in these words: “we the vendors sell and
convey the right of a law suit against Macarty,” 1
suppose no one would contend that it was not a liti-
gious right which the vendees acquired. ~ Yet, let the
defendants’ deed be examined, even in the most fa-
vorable aspect, and it will be seen that it truth they
bought nothing else.

In support of this position, the court is referred

VOL. IX. 20 ‘
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Westn District. to Pothier, Vente, n. 583. 15, Jur. du Code Cite
September, 1820.
s  328—345.
P“"":fgs heirs At Rome, purchasers of litigious rights were held
Jommsox & AL i och abhorence, that the law refused them an ac-
tion for the thing thus acquired. &7 contra Licitum;
litis incertum redemisti, interdicte conventionis tibi

Jidem impleri frustra petis.  Code. 4, 35, 20.

PRrent, for the defendants. I contend that 1. the
plaintiffs, if they recover, must do so, according to
the title which they have set forth, viz: a deed from
V. Lesassier, in 1780—this they have failed to prove.

2. The deed of Mad. Lesassier is no evidence of
that of V. Lesassier, and ought not to have been re-
ceived in evidence.

3. The petition states that the premises were sold
in 1780 to V. Lesassier, by him to J. B. Macarty,
from whose heirs they were purchased by the plain-
tiffs. Therefore, before they recover they must show,
by legal evidence, that the land was sold by V. Lesas.
sier to Mucarty. The legal evidence is the best
which the nature of the case admits of : in the present
case, the production of the original deed from Lesas.
sier. Their omission of doing so leaves them un.-
der the imputation of withholding a document, which,
if produced, would be evidence against them, Lu-
¢ile vs. Toustin, 5 Martin, 613.

"They urge that this deed was once under private
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8l it is c lv they may West'n District.
signature, that it is lost, and consequently they y Yt i

give evidence of its contents. If this were true,
. . .. PrevosT’s heirg
it would not be controverted: but in order to avail vs.

themselves of it, the yought to have stated it ; as they Jomsox & A
did not, the court will not permit them to take us by
surprise. '

But, admitting, that this may be proven without
having been pleaded, to the general rule that no such
evidence shall bereceived of the contents of a deed,
there is, indeed, an exception, when the deed is lost.
Civ. Code, 312, art. 247. 2, Pothier, Obligations, n.
847 and 815. Are the plaintiffs within this excep-
tion?

Madam Lesassier’s deed furnishes the only evi-
dence on record, that the deed of her husband to Ma-
carty, was under his private signaturc ; but she does
not say it was lost in the conflagration of New-Or-
leans, in 1794. She says that by the said deed her
husband bound himsclf to execute an authentic act
on request, which was never done, owing to the des-
truction of the titles, burnt in the conflagration of
1794 : which titles were a grant for a parcel of the
land, and deeds of c¢xchange with several - Acadians,
for the rest.

But the introduction of the deed of Madam Lesas<
sier was opposed, and ought not to have been receiv-
ed. Ttis true it is sworn to, but, it is a voluntary
affidavit, made ex parte, and which cannot be used
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against the defendants, as neither them nor any per-
son, under whom they claim, were present, nor have
they ever had an epportunity of cross-examining the
deponent.

In neither of the other documents do we find any
legal proof, that the deed, under the private signature
of Lesassier to Macarty, ever existed, nor of its loss,
nor of the fortuitous event which occasioned this loss.

The plaintiffs, on this point, are not more fortu-
nate, in their attempt to establish this deed by witnes-
ses. None of them can say any thing positive, with re-
gard to its existence or loss, Deblanc has heard or
believes it was lost in the conflagration of New-Or-
leans, in 1794 ; but the gentleman does not inform
us how he heard of it, or why he believes it—whe-
ther he heard it from Macarty, or believes it from the
petition of Macarty to the intendant, and the pro-
ceedings had thereon.

I lay it down, as an incontestible principle, that,
before the contents of an instrument may be proved
by witnesscs, the court must be satisfied of its for-
mer existence,and its loss or destruction. Civ. Code,
312, art. 147. 2 Pothier, Obligations, n. 815. Ad-
mitting, however, all this to have been satisfactorily
proven, the witnesses who depose, as to the contents
of the instrument alleged to have been lost or des-
troyed, can only be persons who have had it in their
hands, and are well acquainted with the handwriting
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tended to be the proof. It is, thercfore, clear that, in
the present case, the court cannot listen to the testi-
mony of persons, who declare that they have heard
and believe that Lesassier sold the land in dispute to
Macarty.

The plaintiffs, however, rely on the deed cf Ma-
dam Lesassier. This instrument was executed in
1804, and, as 1s there stated, after Liesassier’s death.
The introduction of this paper as evidence was op-
posed, and a bill of exceptions was taken to the opi-
nion of the court, in admitting it.

This instrument contains the declaration on oath of
that lady, that a deed under the private signature of
Lesassier, her husband, was given in 1780, to Macar-
ty. She swears, indeed, toall the other facts which
the plaintiffs allege in support of their title.

Farther, the defendants had a right to resist the
introduction of this piece of evidence, on the ground
that it took them by surprise, inasmuch as the facts
thercby disclosed, were not alleged.  The plaimiffs
claimed under a deed from Vincent Lesassier to Ma-
carty, In 1780, and a posscssion of thirty years.
These facts were denied and put at issue by the de-
fendants, who also sct up a better title.  They came
.prepared with testimony to disprove the facts so al-
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leged by the plaintiffs. Most undoubtedly, then,
the introduction of another title, not made in 1780,
but in 1804, not executed by Vincent Lesassier, but
by Madam Liesassier, his widow, took them by sur-
prise, as nothing in the pleadings could lead them to
the belief, that the plaintiffs relied on this latter deed.

Again, Madam Lesassier sells and warrants the
premises to Macarty.  Admitting, therefore, that her
deposition, contained in this deed and sworn to, was
regularly taken, in the presence of the defendants, still
they could refuseits introduction, as the evidence of
an interested person.

Let us now examiue this instrument, as a deed con-
veying a title to the land, not as a deposition of a
Witness.

It is not shown that Lesassier was dead when it
was executed—nor even that the person executing it
was his widow—nor whether he died testate or in-
testate, with or without issue—whether his heirs
were of age or minors, single or married women.
She mentions, indeed, in the deed, that her husband
left heirs, and that she sells and warrants the premi-
ses, for herself and them.  Of her capacity to do so,
we are not informed by her nor by the plaintiffs.

Will it be contended that a community of gains
existed between her and her husband, that the lund
was acquired during her coverture and cousequent-
ly she had a right to one half of it, and her deed is
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good therefore?  But from whence is it concluded
that the land was purchased during the coverture: we
have not been favored with the date of its execution.
In admitting this sale of one half of Lesassier’s tract
to Macurty I would not put my ciients’ rights in
much jeopardy, for it does not appear that the moie-
ty of the widow embraced the premises in dispute.
It is rather to be supposed that Macarty considered
himself as the purchaser of one half of Lesassier’s
tract, as he declares in his will that he owns eighty
arpens of land, in front, on the river Teche, in the
Atwakapas, and the parties have agreed, iu the state-
ment of facts, that the plaintiffs are not entitled to re-
cover, unless they show a title to eighty arpens on
the east side of the Teche; and all the testimony
fixes Macarty, and the plaintiffs afterwards, on the
west side, where he had his cattle farm.

The plaintiffs first claim the land under the prey
scription of thirty years.

In this respect, they cannot avail themselves of the
possession of Lesassier ; as neither he nor his heirs
are shown to have transferred their rights : but could
they join Lesassier’s possession to their own, I am
ready to prove that the defendants and those under
whom they claim, have possessed the premises, from
the date of the original grant, in 1777, to the present
day. They arc now, and were when the present suit
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West'n District. was instituted, the actual possessors of the land. In
Sememien, 19, Was Institu ed, P

wr~~ order to establish this fact, I refer the court to the
ity heirs statement, where it appears, under the hands of the
Jounson & st partics, that the defendants went into possession in
1812, and the present suit-was not instituted till the
15th of October, 1815. Accordingly, their posses-
sion was undisturbed during nearly four years: a
suffi~ient time to cause them to be considered as le-
gal possessors. Civ. Code, 478, art. 22, 24.

In the original grant, in 1777, the Spanish gover-
nor certified that J. B. Hebert had been put in pos-
session of the locus in quo, and the statement shows
the purchase of it by the defendants, from Hcbert’s
heirs.

The actual possessor, when he proves that he has
formerly been in possession, shall be presumed also
to have been in possession, during the intermediate
time, till the contrary be proven. Civ. Code, 484,
art. 142,

Some of the witnesses examined disprove the pos-
session of the defendants, or those under whom they
claim, since 1777. They declarc that neither the
plaintiffs, nor those under whom the cluim, were ever
actually possessed of the land, and that they always
resided on the opposite side of the river, at the dis-
tance of thirty-lour arpens, more than a mile, below

a line drawn opposite to, and in continuation of, the
defendant’s lower line,
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If the defendants, or those under whom they claim,
had possessed the land from the year 1777, the date
of the original grant, to the year 1815, that of the
institution of the suit, a period of thirty-eight years,
how can the plaintiffs recover it under the prescrip-
tion of thirty years (if they have shown it, which we
deny) of a spot of ground, on the opposite side of the
river, upwards of a mile farther down ?

But, the plintiffs contend that Mucarty having
made a settlement, and said he owned cighty arpens
in front, on each side of the bayou, and it being
sworn that such was the report in the neighbourhood,
his possession of a small spot, on the west side of the
bayou, was a constructive possession of the whole
tract, now claiimed under him.  What an extraordi-
nary doctrine!  Suppose that Macarty or Lesassier,
when they scttled zhere, had declared that they
owned the land, on both sides of the Teche, for ten
miles, and the witnesses to-day should swear, that
they heard it said, that either of these gentlemen, or
both of them, owned the land for that distance, would
the court extend their possession, so as to deprive a
man of his land, holden under possession and grant,
at the extreme end of the ten miles?  Yet this doee

VOL. IX, 2}
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trine would so extend it. Itis out of all reason, at
war with justice, and in opposition to the law.

The plaintif’ counsel has refcrred to the ZTreatise
on Possession, to support this doctrine.  The luw
there laid down 1s intended for a very different case.
Pothier says, ““it is so with regurd to hun, who ac-
quires an estate, which the former possessor willing-
ly abandons to him.” Suappose a titl: or not, in
the former possessor, who before occupied the land,
as he possessed it, it is not necessary that he who
afterwards acquires it should enter on every part of
it: the possession of a part suflicing. But it is ne-
cessary, in such a case, that the possession of the
whole should once have been in the former pos-
sessor, without title: for he cannot transfer more than
he possessed.  In the present case, if the plaintifts
hold under Lesassier (which is denied) it is proved
that he (if he be considered as the former possessor)
never possessed the locus in quo. If Macarty be
considered as such, it is proved that he never possess-
ed it. But, the real, and only former possessor, was
J. B. Hebert, with whose consent, or that of his re-
presentatives, the plintiffs never possessed it.

But, it never was understood generally in the
country that Macarty claimed eighty arpens, on both
sides.

It is true that the plaintiffs have introduced four
witnesses, who, all of them, state themselves Macara
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ty’s intimate friends, and swear that they heard him
and orhers say that he owned eighty arpens on each
side: but ¢ree other, old and respectable witnesses,
swear they never heard that he owied that quantity
of Lind.

Judice says he was present when Lesassier bought
the land at Chicot-noir, and that he bought only thir-
ty or forty arpens, on the west side, and, at the same
time he sold to Muacarty 5 that he was a witness to
the two sales, both of which were made by authent.c
acts, passed before Declouct. This witness was in-
troduced by the plaintiffs, and he proves that Lesas-
sicr’s deed to Mecarty was an authentic one, and
thercfore not under private signature, and for land
on the west side of the b you, only.

Gonsoulin and Dugat say they always heard and
understood he owned and claimed cighty arpens
on one side of the bayou only. It may not be im-
proper to remind the court, that Gonsoulin was the
regular surveyor of the Attakapas, under the Span-
ish governm-nt, and had a perfect knowledge of land
tracts, In that distrizt,

The testimony of Berard can be of but littie avail
to the plaintiffs. It appeurs that this aged genticman
has not a very perfect recollection of the ficts he nar-
rates. His deposition was taken twice, and the last

time, he states positively the contrary of what he had
declared the first.
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The plaintiffs’ counsel urges that four witnesses.
deposing in opposition to three, the former ought to
prevail. This, as a general rule, is cheerfully ad mitt-
¢d, but the contrary one must prevail, when the
court seeks to ascertain the general belief and under-
standing of a neighbourhood.  But the matter does
not rest on parole evidence only.

Macarty, in his last will, declares that he has a tract
of land of forty arpens of front, on the bayou Teche,
at the place called Chicot-noir.  What better proof
could be produced? The vendor of the piaintiffs’
ancestor, in his last will, which they have read n evi-
dence, declares he owns a tract of eig/ity arpens on
the Teche. H.ud he owned a front of one hundred
and sixty, or of eighty on both sides, would he have
expressed himsclf thus?  The contrary appears in
the next line of his will, where he speaks of a tract of
eighty arpens, on doth sides of the Vermillion, which
he describes thus: “one of one hundred and sixty
arpens of front, on the Vermillion, at the place called
L. Prairie Sorrel.”

Let the court take these written declarations of
Macarty, more certain than the floating, idle report
of the neighbourhood, join them to the testimony of
Gonsoulin, the surveyor, and that of Judice and Du-
gat, and the conclusion is irresistible.

The just title which the plaintiffs present as a
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basis of the prescription of ten years, is the notarial West'n District.
September, 1820.

act executed by Lesassier’s widow, in 1804, With- o~y
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ding to the statement of facts, the defendants took ac. JO¥ON & az
tual possession of the land in dispute.  The plain-
tiffs have not shown that they possescd under any
other just title: for I have clearly demonstrated that
there has been no proof of any deed from Lesassier
to Macarty, i 1780, for a tract of cighty arpens on
both sides of the Teche—tiat the only certain testi-
mony of the existence of a deed, is that of Judice,
who swears thut he was a subscribing witness to one
which was an authentic act, and for eighty arpens on
the west side of the bayou only. 'Why is not this
act produced?

But, suppose it had been proven that a decd had
been made by V. Lesassier to J. B. Macarty, in
1780, for the land on both sides of the bayou, there
is no proof of the locus in quo ever having been in
the possession of Macarty, his heirs, or the plaintiffs :
on the contrary, I have shown that the defendants
have been in possession of it since the year 1777,
and according to law, are now the actual possessors.
Cwv. Code, 434, art. 42. Even supposing that the
plaintiffs have, with a just title, been in possession
of a part of the land deeded to them, still if the de-
fendants, or those under whom they claim, have, af

the same time, and in good faith and a just ttle, pos-
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could never extend to the land of the defendants,
For, it is a clear principle in law and in reason, that
two persons, under opposite titles, cannot possess at
the same time : and, even if they could, the court
would support the possession of him who had the
best title.

Here, the plaintiffs show no original title whatever.
The defendants show a complete Spanish title and
actual possession underit, in 1777, a confirmation
of their right by the commissioners of the United
States, and actual possession at the time of the insti-

tution of the present suit.

The counsel urges that the court will presume a
deed from J. B. Hebert, under whom we claim, to
the plaintiffs, or those under whom they claim.

The counsel argues as if it was in proof that the
dcfendants land, the locus in guo, had been in the
possession of the plaintiffs or those under whom they
claim, for thirty years before the possession of the
defendants commenced.  In such a case, the autho-
rities quoted might have some bearing.  But it has
seen proven, that no other person, except the de-
tendants, or those under whom they claim, ever had
the possession,

Without examining the cases cited, and to save
time, I will make but one observation on them. The
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court will perceive from a perusal of the authorities Vg?;';;]bgisiggs.

of the plaintiffs, that they relate to cases in which the Al

Lind is in the possession of; or hus been possessed by FPrevost’s heirs

the purty, whichis not the fuct here. Jounsox & ar.
Remarks have been made on the deed of Hebert’s

heirs to the defendants, and it is intimated it ought to

be viewed with a suspicious eye.
t is in the usual form. The caution of the ven-

dors to avoid a law suit is manifest.  Honesty and

good faith influenced them. They are honest but

ignorant persons.  They had understood the land

was claimed by Macarty’s heirs, under a grant to

him, and by purchase from their ancestors : this ap-

appears from the deed.  When the defendants offer-

ed fo purchase the land, they informed them that they

would gladly sell, but as they understood that Ma-

carty’s heirs claimed the land, and thev had no know-

ledge of the nature of the claim, they would not con.

vey, so as to render themselves answerable for any

expenses attendant on alaw suit: and if Macarty, as

was said, had a deed for the "ind from their futher,

they would not scll.  The defendants proposed a

conditional purchase, viz. that the payment of the

price should be deferred, till the right of the vendors

was established in a court of justice, Their offer

was accepted.  All this is gathered from the surface

of the deed.

It is contended that a deed from J. B. Hebert isto ~
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be presumed from a clause in the deed which pro-
vides for its nullity, should any deed appear from He.
bert for the land.

The good faith and honesty, which dictated this
clause, show clearly that the vendors did not be-
lieve that any such a deed was given.  Bat, as they
were young, and there was a possibility of a deed
having been executed under the private signiture of
their father, they provided for this possible case.

Lustly, we have the definition of a litigious right in
our statute. A right is said to be litigious, when
there exists a suit and contestation for the same,—
Civ. Code, 368y art. 131 : but this does not apply,
when the sale has been made to the possessor of
the inheritance, subject to the litigious right. Id.
art. 132,

At the date of this deed, January 26, 1813, no
suit existed : the present one having been nstituted
on the 15th of October, 1815. But the expressions
of the code arc not restrictive, but merely enunci-
ative.

If the code had gone no farther than the 130th
article, which provides that he, against whom a litigi-
ous right has been transferred, may beget himself re-
leased, by paying the real price of the transfer, the
court might have determined that the term litzgious

right wus enuncrtive,  But, in the next articee, the
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legislature defines what is meant by a litigious right. Westn District
. . . eptemoer, .
Should the doctrine contended for, in this case, be o~

correct, there would be no security in purchasing Pre¥os™ heirs
property, to which another man may have a claim Joussex & 8k
althcugh abad one.  The law with respect to litigi-

ous rights, as relied upon, has no relation to cases

like the present, where a purchase of land is made,—

Tt relates only to cases in which an uncertain right is

in litigation, and where a small consideration is paid.

Certuinly, it ncver was, nor can it be ever contempla-

ted, that because a person sets up an unfound.d

right to the land of A, and B purchases it, knowing

that a claim is made thereto, B is the purchaser of

a litigious right.  The recognition of sucha princi-

ple would avoid a considerable portion of the sales of

Jand in this state.

The statute expressly provides that, where a litigi-
ous right is sold to the possessor of the land, subject
to it, the vendee shall not be obliged to yicld his pur-
chase. Civ. Code, 368, art. 132. In this case, sup-
posing that the right purchased was a litigious one,
the defendants, who purchased it, were the posses-
sors of the land, at the time, and, of course, under
the positive presumption of our law, not liable to be
compelled to yield it.

To show that the defendants were the possessors,
at the time of the purchase, it will suflice to refer

VOL. IZ, 22
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the court to the date of the decd, which is the 26th
of January, 1813, and to the statement of facts,
which shows that they had moved upon the land, in
the beginning of 1812, and of course had been in
possession almost thirteen months, a time suffi~ient-
ly long to cause them to be considered the legal pos-
sessors.  Civ. Code, 478, art. 23.

Farther, admiuing the defendants to have really
purchased a litigious right, this circumstance couid
not avail the plaintiffs. For, they have not alleged
it, and have not prayed, in any part of the petition,
to be allowcd any benefit from it.

Martin, J. delivered the opinion of the court.
The plaintffs rely on a possession of thirty years—
a possession of ten years with a just title—the pre-
sumption of the surrender of the title of the original
grantee —and a right of being substituted to the right
of the defendunts, on a suggestion that they purchas-
ed a litigious one.

1. The phintiffs cannot avail themselves of Lesas-
sier’s possession,  There is not any /Jegal/ evidence
of his huving transferred any right of his. One of
the pluintiffs” witnesses, Judice, deposes that Macar-
ty had an authentic title from Lesassier. None is
produced, neither is there any legal evidence of the
loss or destruction of suchatitle, nor of its contents,
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The plaintiffs’ counsel urges that it was a private one, West'r District,
~ Sepite mber, 1820,

aud was barnt in the conflagration of Mucurty’s o~~~
house, in 1794.  The testimonial or procedure made Prevos! s heirs
by Macarty, after the conflagration, is an ex parte Jonxson & Ar,
proceeding, but as it has been read without objec-
tions, has been considered by the court.  The con-
flagration is thereby proved, but not a word is there
said of the sale to Lesassier, nor of Lesassier’s to Ma-
carty, nor of the original conveyances, though many
papers of infinitely less importance are there detuiled,
with great minuteness.  In the petition presented
by Macarty to the intendant, in 1803, nine years af-
ter the conflagration, the sale from V. Lesassier to
Maucarty is spoken of as a private one, which was ’
mislaid, extraviado, in a notary’s office, and the ori-
ginal titles for the land, which Macurty says hud been
delivered to him by Lesassier, are smd to have been
destroyed in the conflagration of his house.  Yet, the
original title to the premises, the grant from the Span-
ish government, does not appear ever to huve been
out of the possession of the grantee or his successors,
and is anncxed to the record. Neither is there any
legal cvidence that Lesassier ever possessed any land
on the eastern side of the bayou, the side on which
is the locus in quo, except the declaration of Boutte
that Lesassier had told him he had sold to Macuarty
eighty arpens on each side of the bayou. Judice has
sworn he was present when Lesassier purchased the
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West'n District land of Chicot-noir, on the western side of bayou
September, 182U, )

w~~~ Teche. Delahoussaye, the Chevalier of that name,

Prevost’s heirs . . .
os and Deblanc, have sworn to conversations, in which

Jonnson G ax. Athanase Hebert, the son of J. B. Hebert, the
grantee of the locus in quo, told them the latter had
given the locus in quo to Lesussier in exchange for a
tract on the Vermillion—but these conversations are
of a modern date, were posterior to the purchuse of
the defendants.  Athanase Hebert is not shown to be
either dead or absent, and no efforts have been made
to procure his attendance in the district court.

We conclude that although the declaration of Le-
sassier to Boutte, now dead, which was made a great
many years ago, at a time when it does not appear to
have had any interest to misrepresent, might perhaps
be received in a case of prescription and boundaries,
yet, as in the present case, it is sworn by a witness
that the sale of V. Lesassier to J. B. Macarty was a
public one—and the private one spoken of by Ma-
carty is sald to have been mislaid by Macarty him-
self, and by him alone, parole evidence cannot be re-
ceived of the contents of that instrument.

The possession of the locus in gquo by Macarty is
attempted to be established by showing that he had
a stock farm on the opposite side of the bayou, and
cut wood, made a clearing, and planted corn on the
other : that the general reputation and understanding
of the neighbourhood was that he owned eighty ar-
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pens on each side, and that he was taxed, and paid Westn District,
September, 1820,

the impositions accordingly. -
) PrevosT’s heirs
1. The stock farm is sworn to have been on the .

] ) Jounsox & Az,
western side, below, and at the distance of more than

a mile (54 arpens) from the lower line of the locus in
guo, which lics on the opposite western side.

It is shown that Muacarty cut wood on the eastern
side, opposite to the stock farm, and that his negroes
one year, planted corn, in an unencjosed field, and
that small logs were laid along the margin of the
bayou to facilitate the passage across of the oxen
which hauled the wood. The stock farm was kept
from 5to 6 years—thatis to say from 1780 to 1786,
and no a.tual occupation of any part of the whole
tract claimed by Mucarty appears to huve been taken
till 1809 or 1810, when the present plaintiffs made
a scttlement, on the western side of the bayou, oppo-
site to the locus in quo.  Is this such a possession in
Macarty of the locus in quo as may be the basis of the
prescription of thirty ycars ?

It is contended that the establishment of the farm,
on the western side, the cutting of wood, the clearing
and culuvation of land on the eastern, were acts of
ownership, exercised by Macarty, over a tract of
eighty arpens on cach side of the bayou, of which
Macarty claimed the property, and the statement of ‘
facts shows, that if the plintiffs are entitled to reco-
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ver eighty arpens, on the eastern side, the locus in quo
is included therein.

It is true that the possession of an estate is taken
Dby entering on any part of it, and there is not any nes
cessity of the party golug into every part—Dut this
is to be intended of a person taking possession of an
estate, which the former possessor is willing to aban-
don to him. Pothier, Poss. et Pres. n. And if
Macarty was proven to have purchased the tract of
eighty arpens on each side of the bayou, which is
claimed, from a person who possessed it before the
sale, and was willing to abandon it to him, these
acts would afford abundant evidence of a taking pos-
session of the whole tract.

But it is different when a usurper enters, vi ef
armis, and drives away the possessor: he acqnires
possession inch by inch only, of the part of tue es-
tate, which he occupies. Pothier, loro citato.—
Si cum magnavi ingressus est exercitus, eam tan-
tummodo partem quam intraverit, obtinet, f. 1. 19
de acq. poss.

Is it otherwise as to the intruder who enters with-
out force—or in an homely, but expressive term, a
squatter 2 'When a person cliims by possession
alone, without showing any title, he must show an
adverse possession by enclosures, and his claim will
not extend deyond such enclosures.  Nuthing can
exclude the right owner from his general possession,
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or operate in derogation of his right, but acts of own- West'n District.
. . ! . ] ] September, 1820,
ership, done by the intruder, which unequivocally o~
) PreEvost’s heirs
vs.
Jouxson & Az,

shows a claim of title in opposition by an adversary
to the rightful owner, and such as necessarily ex-
cludes him from enjoving and participating in the
advantages derived from the possession.  [arris and
A Henry, 622.  The possession of an integral part
of a whole, does not include that of the other parts.
So, he who possesses only one half of an estate, sus-
ceptible of division, will prescribe as to that half
ooly.  Tantum prescriptum quantum possessutm.—
La Porte, des Prescriptions, 48.

Macarty’s possession, the extent of which is not
shown, while it did not reach the lowest line of the
locus in quo, and does not appear to be within a mile
oi that line, cannot be considered as the possession of
the Jocus in quo, or any part of it.

Neither is it very clear that the possession shown, is
of such a nature as to be the basis of the prescription of
30 years. Wood was cut, corn planted, all in a small
unenclosed field, by Macarty’s negroes—according
to a witness—another saw wood cut, a clearing, and
negrees at work. It is not likely that the last wit-
ness speaks of what is deposed by the first. In
Grant vs. Wimburne, the supreme court of North
Carolina held that feeding of hogs or cattle, building
of hog-pens, cutting wood off the land, may be donc
su steretly that the neighbourhood may not take no-
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tice of it, and if they should, such facts do not prove
an adverse claim, as these are all acts of trespass.—
Whereas, when a settlement is made on the land,
houses erected, ficlds cleared and cultivated, and the
party openly continues in possession, such acts ad.
mit of no other construction than this, that the
possessor means to claim the land as his own, 2
Hayw. 57.

Neither do these alleged acts of ownership, clearly
appear to have been exercised early enough to be evis
dence of a possession of thirty years. The state-
ment of facts shows the entry of the defendants in the
early part of 1812. These acts cannot thercfore avail,
unless they were exercised in the early part of 1722,
The testimony is, that Macarty came on the land on
which Lesassier had an indigo farm, viz: on the
western side of the bayou, in 1780 or 1781. The
time at which he began to cut wood, at which his ne-
groes planted corn in the unenclosed ficld, &c. is not
specifiecd—though, perhaps, as it is sworn there was
no wood on the eastern side, the want of that article
must have been felt early, and the cutting of wood
could not have been delayed long.

Upon the whole, we are of opinion, admitting the
alleged acts of ownership, shown to be of such a na-
ture and of so early a date as to avail the plaintiffs, they
are unavailable, on account of the place—that the oc-
cupation of the particulay spot on which they were ¢
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ercised, cannot be considered as adverse to the rights West'n District.
X . September, 1820,
of J. B. Herbert, the owner of the locus in quo, dis- \r~v~w

tant near a mile. It did not exclude him from en. FrevesT beirs
joying any of the advantages which he did or could Jor¥sex & s
derive, as possessor of the Jocus in quo. Prescription

takes place only when the owner neglects to claim,

when he has it in his power sotodo.  Part. 3, 29, 1.

The acts of Macarty were not such as Hebert could

have successfully opposed. Surely, while Macarty

kept within a mile from the locus in quo, Hebert re-

quired no legal proceeding on his part to protect his

title,

2. The general understanding and reputation in
the neighbourhood—the declarations of Declouet and
Sorrel, that Macarty was the owner of tighty arpens
in front on each side of the bayou, may perhaps be
evidence of a title, but are surely not so of his pos-
session,

3. Evidence that Macarty was taxed for the pub-
lic works and charges of the district, as owner of
80 arpens of front on each side of the bayou, would
prima_facie establish his possession.  Pothier, Poss.
Pres. But thisevidence must be legal. Now, these
taxes were not laid orally. 'We should presume, if
the plaintiffs had not proved it, that there were writ-
ten documents establishing them. Berard says lists
were made containing the names of each planter

VOL. IX, 23
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charged, with the amount of the imposition of each..
Does it suffice to say, that under the Spanish govern-
ment, the public papers in the archives of distant
districts, were loosely kept and carelessly preserved,
without evidence of the least inquiry or effort to pro-
cure acopy of such lists? If so, under the Ame-
can government, which had lasted twelve years, at
the inception of the suit, we know evidence of the as-
sessment of taxes can be easily obtained. We,
therefore, conclude, that while the literal evidence of
the impositions is neither produced or accounted for,
parol proof cannot avail.

But a written evidence is said to exist in De-
blanc’s certificate, obtained by Macarty, on his pe-
tition to the intendant. This certificate is torn and
truncated, has ever been in Macarty’s possession, ot
that of his successors, and is produced by them.—
Admitting that we can discover from it, that Macar-
ty owned a quantity of land in the Attakapas, and
among others, the cighty arpens in front on each gide
of the bayou, now claimed, and that it appears by the
accounts of Duclosange, the treasurer, Depositario,
of the district, that he hus always, siempre, puid the
taxes, this certificate, given in 1803, while De-
blanc, the commandant of the Atrakapas, was acci-
dentally in New-Orleans, cannot be accepted as evi-
dence, that as early as 1782, twenty-one years be-
fore, Macarty was imposed tor the tract in question,
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especially when it is in evidence, that Deblanc did not West'n District.
. September, 1820.

come to the Attakapas till 1796. We have here the o~

certificate of a certificate—admitting all this to be Pievost’s heirs

correct, as the document has not been excepted to, 1030N & AL
we are of opinion, that the word always, siempre, al-

though general enough, is too indcfinite, and insuf-

ficient to show what must strictly and precisely be

proven, an imposition for taxes as early as the begin-

ning of the year 1782.

Payment of taxes is spoken of by Dccuir and
other witnesses. Admitting that such payment was
made, without taking a receipt, and therefore is sus-
ceptible of being proven by parol, the precise time is
not shown, Deccuir says he p.id, at divers times,
at Macarty’s request——none of the other witnesses
show any precise time of payment.

We conclude, that the possession of the locus in
quo by Macarty, if shown, is not traced so far back
as the beginning of the year 1782—and that there-
fore a possession of thirty years, before the beginning

of the year 1812, is not proven.

II. Madam Lesassier’s deed being of the 12t
May, 1804, admitting it to be a just title, the po
session under it had lasted about eight years only,

when it was disturbed by the defendants’ entry, in
1812,

III. Strong presumptive evidence that the title
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under which the defendants claim, was surrendered
is said to be discoverable in their deed. They pur-
chased not the /land itself, but their vendor’s right
thereto—the price is the fourth part of the value of
the land—it is not payable till the title be confirmed
by a decree, or the heirs of Macarty’s claim be aban-
doned—the deed is to be void if a deed from their
vendor’s ancestor to Macarty makes its appear-
ance—no payment of taxes is shown—no occupa-
tion of the land appears from 1777 to 1812—there
has been a silence of 36 years.

1. A right or claim may fairly be the object of a
sale. Pothier, Vente, 550.

2. We have no evidence of the value of the locus
in quo at the time of the sale : but we are shown that
the plaintiffs’ ancestor purchased the whole tract
which they claim, on the 5th of June, 1809, for
$20,000. This appears by the deed of sale. The
defendants purchased the locus in quo, containing the
eighth part of the tract, for $3,500, Jan. 6, 1813,
thirty-one months after.  According to the price
paid for the whole tract, the locus in quo being the
eighth part of it, was worth $2,500, in 1809. Now,
without any other evidence, we cannot presume
fraud, or that it was purchased below its value, when
about three years and a half after, 83,500 were given
for it.

3. While, as the plaintiffs’ eounsel strenuously con-
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tends, the general understanding of the neighbour- West'n District,
September, 1820.

hood was, that the locus in quo, the premises sold, o~

3 l 3
made part of a tract owned by Macarty, we cannot PREVOSTS heirs

consider the precaution taken by the vendees, that Jo¥0N & A
the stipulated price, which appears to be the fair and
full value of the land, should not be paid, till it ap-
peared that those, who were to receive it, had power
to transfer the Jand. The vendors had a complete
patent—1it is annexed to the record. Their title, there-
fore, was indisputable, unless a person appeared to
have gained it by possession, or they or their ancestors
had done someact to defeatit. Yet. the plaintiffs claim-
ed the land, undera deed from Macarty’s heirs.  Ma-
carty’s claim was the only one to be guarded against: as
it did not arise by possession, it must do so by title.
Thistitle could only be a deed from Hebert. Surely ni-
mia precautio fraus; but it was notan extraordina-
ry precaution to guard against the appearance in evi-
dence of a deed from Hebert to Macarty.

4. Hebert and his heirs had a complete patent,
since the year 1777—it had been confirmed by the
commissioners of the United States on the 27th of
August, 1811.  According to the statement, the
defendants, who certainly did not claim the land un-
der Macarty, as the plaintiffs, entered on it in 1812,
and settled opposite the spot on the other side of the
bayou, on which the plintiffs had their settlement,

undisturbed and unopposed by them. The pre-
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sumption is strong, as they did not claim title, they
entered under the heirs of Hebert, whose title they
purchased on the 26th of January, 1813, and remain-
ed undisturbed till the 15th of Ociober, 1815.—
Now, if notwithstanding this, the absence of any evi-
dence of any other actual occupation renders their ti-
tle suspicious, may not equal suspicion be attached
to the plintiffis’ title, who never to this day, by
themselves or their predecessors, had any actuul oc-
cupation?  After producing the original grant, pro-
ving the descent of the estate to their vendors, their
deed and the possession of the defendants, was there
any necessity that they should prove that those un-
der whom they claim had been charged with the taxes
of the district?

We really sce no reason to presume a surrender
of title.  Violent, indeed, must be the presumption,
which would induce us to do se, against a possessor
with a complete chain of titles.

IV. The right purchased by the defendants is said
to be a litigious one, although no suit was ever in-
stituted for the recovery of the premises.

In the case of Morgan vs. Lwingston & al. 6
Martin, the defendants resisted the plaintiff’s claim,
on the ground that he had purchascd a Ltigious right,
having purchased from P. Bailly, a lot on the batture,

which was at the time of the purchase, claimed by the
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defendants, who were in possession ofit.  This coprt Vtg:;};:mgxsig;g.
dccided the vendor’s was not a litigious right.  Yet, o~~~
in fow cases could it be more obvious, that the de. PREYOs?™s heirs
fendants would not give up their possession without 2% &
some legal struggle. We cited no authority, being
of opinion that the expressions of the statute were
too nlain to admit of a doubt,
We are not left to ascertain the meaning of the ex-
pression /litigions right, by a reference either to the
opinions of commentators or the decissions of courts,
The law itsclf has expressly given us its meaning :
“ A right is said to be litigious whenever there exists
a sult, and contestation on the same.” Code Civ,
361, art. 131.
It seems that a suit brought does not alone suf-
fice—that it is not enough that there should be a pe-
tition, that a copy of it and a citation should be
served on the defendant—it is necessary there should
be an answer—perhaps any plea will not suffice,
In the words of the statute, there must be a contes-
tation. Now, if the advancement and progress of
the suit to the contestation be essential, how can it
be held that the inception of the suit is unnecessary ?
If authorities be wanted on so plain a point, we re-
fer the student to the commentary of Gregorio Lo-
pez, on the Part. 3, 7, 13, who obscrves that it had
been doubted whether the thing be litigious, before
the scrvice of the petition, and he concludes that it is
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not so—that it was not before the partida, and it has
introduced no change. Febrero de escr.ch. 7,n. 9.

It was so in Rome. Litigiosa res est de cujul
dominii causa movetur inter possessorem et petito-
rem, judiciaria conventione,vel principi precibus obla-
tis et judici insinuatis et per eum jfuturo reo cogni-
tis. C.8,37, 1. Auth. Litigiosa, Nov. 112, ¢. 1.

The French text of our code civil is a literal copy
of the art. 1700 of the code Napoleon, and in the
case of Delaunai vs. Delanci, the court of appeals, in
affirming the judgment of the tribunal of Rouen,
observed that it was improper to confound a thing
liable to litigation, with a litigious one. 11 Jur. Code
Civil, 451.  'When the thing ceded is not contest-
ed, and is not the subject of a suit, at the time of the
cession, the thing is not litigious. 13 Jd. 49. 13
Pand. Fr. n. 119,

‘We conclude, that, as there was no suit instituted
in the present case, at the time the defendants pur-

chased the right of Hebert’s heirs, they did not pur-
chase a litigious one.

It is, therefore, ordered, adjudged and decreed,
that the judgment of the district court be annulled,
avoided and reversed, and that there be judgment for
the defendants, with costs of suit in both courts.

*,* There was no case determined in October or
November,
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Arrear from the court of the fourth district. If the record

shows that a
.. number of wit«
Livingston, for the defendant and appellee, moved nesses were
.. . sworn and their
to have the appeal dismissed, because the whole testi- depositions taken.
down, if that o
mony was not brought up. He showed that one one of them does
o not appear n the
Filhiol appeared by the record to have been sworn, record. the certi-
. .e ficate that the
and yet his deposition was not to be found among yhole testimony
. . is contained on
those of the other witnesses, which had been takeu ghe record, will
. . induce a pre- |
down by the clerk, in order that they might serve as sumption that this
witness was not
a statement of facts. examined, whilc)h
iu be rebuted by
The counsel observed, that as both the clerk and e appelice’s af-
c e . . fidavit that be
the district judge had certified that the record con- was.

VOL. IX. 24
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East'n District. tained the whole testimony, the presumption must
December, 1820.

«~~~  be that Filhiol, though sworn, was not examined.

MI:?,H“ Thereupon, the counsel introduced the affidavit of *
JEWEL- the defendant, showing that Filbiol was examined.
On this, Turner, for the plaintiff and appellant,
moved for and obtained a writ of certiorari.
PAULDING vs. KETTY & AL. SYNDICS.
Xf the lessee Arreat from the court of the parish and city of

gives his notes for

the rent, and af- New-Orleans.
terwa ds fiils,the

landlord hus a

privilege on the MartiN, J. delivered the opinion of the court.
oods in the .. . L.
ouse. The petition states, that the plaintiff rented a

house to the defendants’ insolvents, for one year, and
took their notes for the rent, and before the expira-
tion of the year, the lessees falled—that the amount of”
the said notes is a privileged claim on the goods,
wares and merchandise, in the said house—that nei.
ther the insolvents nor the defendants have paid the
said debt nor any part thereof.

The defendants pleaded the general issue, and a
tender of the house and keys, &c.

The parish court gave judegent for the plaintiff for
the amount of the notes, with privilege on the pro-

. ceeds of the sale of the goods in the house at the

time of the surrender. The defendants appealed.
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The statement of facts shows, that the notes were West’n District.

given by the defendants’ insolvents, to the plaintiff
for the rent of the store occupied by them, the pro-
perty of the plaintiff, for one year, ending on the 31st
of November, 1820, and the amount of the notes was
demanded of the defendants before the sale of the
goods on the premises\. Ou the 1st of July, the de-
fendants tendered the house and key to the plaintiffs,
who declined accepting them.

The plaintiff’s claim was not affected by the ces-
sion made by his debtors.  On the contrary, it be-
came thereby payable immediately, although the day
of payment agreed upon was not vyet arrived. Had
not the defendant obtained a stay of proceedings, the
plaintiff might instantly have exercised the right of
seizing the goods in the house. His not doing so,
cannot be considered as a waver of his right of being
paid by the sale of the goods. He has been guilty of
no laches, and ought, therefore, to be paid by privilege
on the goods, which were in the house at the time of
the cession, which he was prevented from seizing
only by the order for astay of proceeding.

We cannot see on what grounds it may be con-
tended, that the defendants had a right to put an end
to the lease by a tender of the keys, &ec.

It is, therefore, ordered, adjudged and decreed, that

December, 1820,
[0 Ve ]
PAULDING
S,
KerTy & AL,
SYNDICS,
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East’n District.
December, 1820,
™V
PauLpING
L 2y
KerTtv & AL
SYNDICTS.

See Weeks vs.
MMicken. 7
Martin, 54.

CASES IN THE SUPREME COURT

the judgment of the parish court be affirmed with
costs.

Hennen for the plaintiffs, Hawkins for the defend«
ant,

e———

NOBLE vs. MIMICKEN.
ApPEAL from the court of the third district.

MatHEWs, J. delivered the opinion of the court.
The material facts of this case are, in every respect,
the same, as in that of Weeks vs. M Micken. 7
Martin, 54. Money received by the defendant’s clerk,
for the amount of the plaintiffs, afterwards stolen in
the defendant’s store, and no circumstance shown,
which might lessen the defendant’s responsibility.
Of the correctness of the principle, which we decided
on in the former case, we have no reason to doubt.
A similar judgment must, accordingly, be rendered
in this, ’

It is, therefore, ordered, adjudged and decreed,
that the judgment of the district court be affirmed,
with costs.

Turner for the plaintiff, Livingston for the de-
fendant.
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CANFIELD & AL. vs. WALTON’S SYNDICS.

ArpEaL from the court of the parish and city of
New-Orleans.

MaTrEws, J. delivered the opinion of the court.
This is a proceeding founded on the 33d and 34th
sections of the act of the legislature, passed in 1817,
entitled an ‘“act relative to the voluntary surren-
ders of property, and the disposal of dcbtors’ estates.”
By the first of these sections, 1t is enacted, that
whenever a creditor shall make a motion, to know
whether the syndics have funds in their hands, the
said syndics shall be bound to produce their bank-
book, or accounts, &c. and, by the second, it is de-
clared that, if they neglect or refuse to produce their
bank-book or accounts, when required, a meeting
of the creditors may be ordered for the appointment
of their syndics, &ec.

In the answer on the appeal, it is denied that the
decision in this case is such, as to authorise an ap-
peal. Although the judgment of the district court
is perhaps not so conclusive, as to prevent the plain-
tiffs from renewing his motion, and prevent the pa-
rish court from again acting on it; yet, from the
course this case has taken, under the 34th section of
the act, we arc of opinion, that the decision is so

189

East’n District.
December 1830,
VN

CANFIeLD & AL.
8.
WaLrTox’s
SYNDICS.

An appeal lies
from the d.s-
charge of ajule
on syndics to pro-
duce their bank-
book, &c.

In such acase
notice ought to
be given to all the
syndics.
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"V
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3
WaLToN’s
SYNDXCS.
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far final, as to require an examination of it, in this
court,

Whether, under the act on which these proceed-
ings rest, any rule of practice has been established for
carrying its provisions into effect, by the inferior
courts, we are not informed.  If the practice remains
yet to be settled, it is thought, that the rule or order to
be obtained against syndics, in cases like the present,
ought to be one requiring them to do that which is
prescribed by the law, or show cause to the contra-
ry. In other words, it ought to be a rule nisi. This
mode of proceeding would give a fair opportunity
for defence, without causing unnecessary delay.

But, admitting that it was proper to make the or-
der absolute in the first instance, before the syndics
can be subjected to the forfeiture and penalty, inflict-
ed by the last session, of the act relied on, we are of
opinion, that it ought to appear that regular notice was
served on them all; whereas, one of them only was
served with the rule or order, according to the she-
riff’s return, which is contradicted by the oath of the
party.

Considering the service of the rule to be irregular
and incomplete, it is deemed unnecessary to take in-
to consideration the bill of exceptions taken by the
plaintiffs, or to examine the relative weight of the re-
turn of the officer, and oath of the party.
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It is, therefore, ordered, adjuged and decreed, Eastn District.
. . . . December, 1820.
that the judgment of the parish court [discharging o~

the rule] be affirmed with costs. Canrizin & ate

s,
WaLToN’S

Hoffman for the plaintiffs, Workman for the de. >
fendants.

*x* DERBIGNY, J. did not join in any opinion
delivered during this term, and resigned his seat, to-
wards the middle of it.
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,East’'n District. EASTERN DISTRICT, JANUARY TERM, 1821.
January, 1821.
(e > B e

At the opening of this term, a commission was
read, bearing date of the second of January, 1821,
by which ALExaNDER PorTER, Junior, was ap-
pointed a Judge of this court, with a certificate of
his having taken the oaths required by law, for his
qualification, whereupon, he took his seat.

et Q.
WaLKER & AL.

MMrcKEs. WALKER & AL vs. M-MICKEN.

If,afterthedis-  AppEAL from the court of the third district.
solution of the
Ppartnersip, one of . ..
the partnersen-  MaTHEWS, J. delivered the opinion of the court,
dorse anote due
them, the endor- This is suit on a promissory note, brought by the
see is not bound
sostrictly to give appellees, as endorsees,
notice, in case of

non-payment, as It appears from the evidence in the case, that the
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note was made payable to a commercial house, East’ District,

Jan. 1821.
the business of which has been conducted w~—~
. . . WALKER & AL,
under the firm of M‘Micken and Ficklin—that 8.
M‘MICKEN.

it was cndorsed by M:Micken to the plaintiffs

if the note were

and appellees, for a valuable consideration, regularly en-

after the dissolution of his partuership with dorsed,

Ficklin.

According to the law of partnership, it seems
to be a settled doctrine, that, after the disso-
lution of a firm, none of the former partners
can transfer, by his endorsement, the nego-
tiable paper which belongs to the partner-
ship, unless under an express authority, given
him by the persons jointly concerned with him.

In the present case, it is contended, that
such authority was vested in the defendant
and appellant, by one of the articles of agree-
ment for the dissolution of the partnership.
Authority is there given him to collect all
debts due to the firm and to pay such as might
be due from it. For this purpose he is put in
possession of all the books, notes, &c. of the
firm, with power to exchavge notes and ac-
counts in the adjustment and settlement of
the concerns of the partnership.

Here, it is true, is a power given to transfer
or exchange notes, but it is limited to a spe-

Vor. 1%, 23
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cific purpose, viz. the final settlement of the
partnership affairs; and an endorsement or
transfer, made for any other purpose, not be-
ing in pursuance of the power vested, is void.
It is shewn by a eontract between the parties
to the present suit (found in the evidence
in the cause) that, so far from the note
in question having been endorsed or ex-
changed, in settling the affairs of the late
firm, it was given in payment of property pur-
chased by the defendant, for his sole and indi-
vidual benefit. The transfer was made with-
out authority in the endorser, and ought not
to be subjected to the ordinary rules, relating
to the demand of payment from the makers of
notes and notice to endorsers.

By such an endorsement, the plaintiffs did
not acquire a right to pursue the maker for
the recovery of the amount of the note in their
own names; but, as the endorser received
from them its full value, we are of opinion, that
he is bound to pay to them the sum therein
specified, as on an original contract.

This view of the case, prevents the neces-
sity of an inquiry into the sufficiency of the
notice alleged and attempted to be proven by
the appellee.
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v . . . East’n Districs,
1t is therefore ordered, adjudged, and de Jan. 1821

creed, that the judgment of the district court ‘-~

. WALKER & AN,
be affirmed with costs.* ot
M‘Mi1exEN.

Turner for the plaintiffs, Livermore for the
defendant.

o —p—

LIVINGSTON vs. HEERMAN.

ArpricaTioN for a mandamus. A party dis-
satisfied with

. .. the opinion of a

Porter, J. delivered the opinion of the courr, statinghis

. objection at the

court. By an order of this court, made last time, may draw

his bill of excep-

July term, a rule was granted that the judge tions aftex-

wards.

of the district court for the first district, shew A partyhasa
right to demand

cause why a mandamus should not issue, di- and have the

opinion of the

recting him to sign certain bills of exceptions court spread on

the record, on

annexed to an affidavit made by the counsel any pointofilaw

of Heerman. e
To this rule the judge has made a return,

and assigned for cause; that he had refused

to sign the bill of exceptions first mentioned

m the affidavit of counsel, because it was of-

fered to the decision of the judge on the sub-

mitting certain facts to the jury, and had not

* PorTER, J. did not join in this opinion, the case having

heen argued before he took his seat.
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Eastn District. heen t{endered until after the jury was

Jan. 1821.
N~

LIvINGSTON
vs.
HEERMAN,

sworn.

And that he had refused to permit the
reasons offered for a new trial to be filed,
because he did not think the grounds set
forth admitted of further argument; most of
them having been previpusly argued, and
that this refusal was in conformity with the
rules of his court.

In the discussion at the bar, which this re-
turn has given rise to, a great deal has been
said on points not necessary to be decided
on. It may be true, that this court has the
right on appeal, to disregard impertinent facts
which may have been submitted to a jury.
[t may be also true, that where special facts
are to be found, the law has provided no
means of taking down the testimony. But
the opinion, which the court has formed on
this motion, results from views of these sub-
Jjects quite distinct from these questions, and
they are alluded to now, to prevent miscon-
struction, and to cnable us to say that no
opmion has been formed respecting them.

It is provided by an act of our legislature,
i Martin’s Digest, 594, that ¢ whenever on the

trial of any suit in any of the inferior courts of
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this state, the party or his counsel shall desire Eastr District.

the opinion of the court, on any question of
law arising in the course of such trial, it shall
be the duty of the court to give such opinion, and
either party, if' dissatisfied with such opinion,
may except thereto, and the said opinion and ex-
ception shall be entered on record, with so much
of the testimony taken in the said suit as may
be necessary to a full understanding of such
opinion, and the same on appeal, shall be sent
up with the other proceedings in the cause.”

The legislature by this provision seems to
have anxiously guarded the right of each of
the parties to have the opinion of the court on
any question of law, which during the progress
of the cause they may choose to ask it on, and
to have secured by an imperative direction,
the right to have that opinion, with the excep-
tion thereto placed on record. There is, con-
scequently, nothing left us for to enquire, ex-
cept to ascertain, whether the opinion asked
of the court in this case was on a question of law.
If it was, the act of the legislature must be
obeyed.

According {o the aflidavit of the counsel—
lie demanded the deciston of the court, whe-

ther certain facts. ahont to be submitted by

Jan. 1521,
Y ave

LiviNnagsTON
s,
HEeerMAN.
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the plaintiff were pertinent, and he objected
they were not. The decision of the court
asked for and required by this objection, was
most clearly a matter of law; and being so, it
was the undoubted right of the party dissatis-
fied therewith, to have his bill of exceptions
signed and spread on the record.

This so clearly results from the statute, that
the plaintiff;, who opposes this mandamus, en-
deavours to take it out of the rule which go-
verns ordinary cases, by shewing that the
defendant did not in truth except to these facts,
being submitted to the jury—that he only
said, he would except ; that he did not draw out
and tender his bill of exceptions, when the
court decided on the pertinency of the issues
submitted, and that it was too late to do so
after the jury was sworn.

On this point the only evidence before the
court, is contained in the affidavit of defen-
dant’s counsel, which states, that previous to
the jury being sworn, he declared he would
except to the facts submitted on the part of
the plaintiff, and that he would tender a hill
of exceptions thereto in form.

The court understand the law to be, that
it is sufficient, if the party who is dissatisfied
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with the opinion of the court, states his ex- Erstn Disuici.

ception at the time the opinion is given; and ‘o~
that he may draw up said exception, put it in Lrvasto
form, and present it for the signature of the Hupraas.
judge at any time during the trial, and this is
conformable to the practice in other countries,
where this mode of obtaining relief against
the errors of inferior tribunals is adopted and
in use.
The question here then is reduced to the
simple enquiry, if the party saying he would
except, and tender his bill of exceptions, is
equivalent to actually excepting. We under-
stand it to mean the same thing, and think the
judge ought to have signed the bill that was
tendered him.
On the other point, namely, the right to
spread on the record the reasons which either
party may think proper to allege, as the
ground of a new trial, there is as litile diffi-
culty as that first directed. This court has
already declared in the case of Sorrell vs. S.
Julien, 4 Martin, 508, that the refusing to
grant a new trial was a proper subject of re-
vision here, and one over which this court
ought te exercise a controul. Taking this

for granted we cannot. of course. sanetion w@



200 CASES IN THE SUPREME COURT

Eastn Distiict. proceeding which would enable the inferior
Jan. 1821.

-~ court to withhold from us the means of carry-
N ing into effect the appellate jurisdiction of this

KRS tribunal. Let the mandamus therefore issue.
Carleton for the plaintiff, Hennen for the de-

fendant.

DITMAN vs. HOTZ.

Anaward,in Apppar, from the court of the first district.

the French lan-
guage,cannot be

homologated. Porter, J. delivered the opinion of the

court. This is a suit to have a decision of
arbitrators homologated. In the petition it is
alleged that the parties having had differences
respecting the settlement of their accounts,
had agreed on a compromise, and had sub-
mitted all matlers contested between them
to the dicision of certain persons therein
named. That these arbitrators, and an um-
pire by them chosen, had made their award,
by which they had sentenced the defendant,
Hotz, to pay to the plaintiff and appellant the
sum of $560; and that the said defendant,
though duly notified of said award, had refus-
ed therewith to comply. The petition con-
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cludes by a prayer, that the court may ap-E
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ast’n District.
Jan. 1821,

prove said award, and order it to be put in >~~~

execution with interest and costs.

To this petition the defendant answered,
that the award of said arbitrators ought not
to be homologated.

1. Because it ought to contain the reasons
and motives of the arbitrators.

2. Because it ought to be clear and precise,
and that on the contrary, it is vague, obscure,
uncertain and unintelligible.

3. Because it ought to be written in the
English language.

4. Because for the same reason it does not
appear properly that the arbitrators were
sworn as they ought to have been.

The judge before whom the cause was tried,
refused to homologate the award, on the
ground that it was not drawn up in the lan-
guage in which the constitution of the United
States is written, and by reason that it was not
otherwise sufficiently certain.

From this judgment the plaintiff appealed.

The opinion which the court formed on the
third objection set forth in the defendant’s an-
Vor. 1x. 26

DirMaw

8.
Hortz.
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Eastm Distiict. gwer, renders it unnecessary to examine the

Jan. 1821.

w~~ other points made in the cause.

DiTMaN
8.
Horz,

The constitution of this state has provided,
art. 6, sec. 15, ¢ That all laws that may be
passed by the legislature, and the public
records of the state, and the judicial and legis-
lative written proceedings of the same, shall
be promulgated, preserved, and conducted
in the language in which the constitution of
the United States is written.”

To ascertain whether the sentence of arbi-
trators,to which the aid of this court is deman-
ded in order that execution may issue on it, is
such an act as comes within the provision just
cited ; it is necessary to examine what is the
nature of the act itself, and next what is the
power of the court in relation to it. Ifitis
merely the evidence on which judgment is to
be rendered, then it may be written in any lan-
guage the parties choose to adopt. If on the
contrary, it should be found to be a judgment
in itself, and over which this court has no con-
troul, except to place it on the record, and
order its execution ; it will then follow, that it
must be drawn up in that language in which
our constitution requires judicial proceedings
to be preserved and conducted.
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Proceeding in the enquiry, we find that Eastn Disuice

nearly every feature presented by a suit at law
belongs equally to proceedings carried on be-
fore arbitrators, there is common to both
modes of litigation, acfor, reus & judez, the con-
testatio hitis, and judgment on the issue joined.
Our laws have provided that the persons
selected as arbitrators must take an oath to
decide correctly all matters submitted to them
with integrity and impartiality. That the par-
ties must declare their pretentions, and prove them
in the same manner as in a court of justice,
that arbitrators should determine as judges
agreeable to the strictness of the law, Civil
Code, 442, art. 12, 13, 14, and that the party
not satisfied with the sentence may take an
appeal, Civil Code, 444, art. 33. The court,
whose aid is required to give the award effect,
by ordering its execution, is prohibited any
re-examination of its merits, and confined to
the mere ministerial duty of enforcing the
sentence, Civil Code, 444, art. 32. It is classed
among judicial mortgages by a provision of
our laws, which declares that the sentence of ar-
bitrators gives  a mortgage from the day exe-
cution is ordered by the judge, Civil Code, 454,
art, 12, and finally, if not reversed on appeal.

Jan. 1821.
A Ve “o4

Ditman
b8,
Horz.
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it obtains the authority of res judicate, and has,
between the parties, the same effect, Curia
Phillipica 2, c.14. no. 28: Part. 3, 4, 35.

With the exception then, that the aid of
another tribunal is required to give effect to
the decision of arbitrators, it is not easy to
perceive the difference between their award
and the judgment of a court. But whatever
may be the proper character of proceedings
of this kind, carried on before judges of the
parties own choosing, and whether they are
« judicial proceedings,” or not in the language
of the constitution, a question not necessary at
this moment to decide, this court is clearly of
opinion that whenever one of the parties who
may have submitted their cause to arbitrators,
applies to courts of justice tohave the decision
of their arbitrators executed, that with this
application at least commences a ¢ judicial
proceeding,” and that to make the award valid
which the party thus presents for homologa-
tion, it must be written in that language which
the constitutionrequires, otherwise it would not
judicially appear on the records of the court,
by virtue of what sentence or judgment exc-
eution was ordered.

If indeed, as has been contended, the tribu-
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nal to whom application is thus made, could
new model the decision of the arbitrators, give
judgment in another form, and in other words,
then the objection here taken perhaps could
not be sustained. But after the most atten-
tive consideration, we have been able to be-
stow on the subject, we do not see how such a
power can be exercised; all that the court can
do, 1s to order that the award be executed, to
direct that execution issue on the judgment
presented : in making this order, it of course
becomes necessary that the judgment which
authorises it should be placed on record, and
to be so placed, it must be in that language in
which is written the constitution of the United
States.

It is therefore ordered, adjudged, and de-
creed, that the judgment of the district court
be affirmed with costs.

Seghers for the plaintiff, Denys for the de-
fendant.

JULIEN vs. LANGLISH.
Arrear from the court of the first district.

Marriv, J, delivered the opinion of the
court. The petition states, that Peter Lang-

20:

East’n Distriet
Jan. 1821.
AV Ve

Dirman
s,
Horz.

If freedom be
given to a slave,
under the ex-
press condition
that he shall
serve his present
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Efi;t’" %;tlﬁct- lish, now deceased, being in his life-time the
an. 21.

w~~ owner of the plaintiff; a black man, emanci-
JoreN pated him on the 24th of October, 1814, by a
LawGuIsH. 1 otarial act, after having fulfilled all the for-
forer 01 he dbi‘;: malities which the law requires: the act has

and he after- [ . .. .
e s i 1o @ suspensive clause, by which a condition is

serve him, and

attompts tocom.. 2iN€XEd to the emancipation of the plaintiff,

pel him to ac-

tept 2 month; Who was thereby bound to continue to serve

epmpensation in

et on " the said Peter, as before, till hLis, the said Pe-

vices,—he can-

rot etaim i ter’s death, when the plaintiff was fully and

freedom after

the masters | Without  further restriction to enjoy his
death. freedom.

The plaintiff alleges, that in order to com-
ply with this condition, he, ever since, grate-
fully and exactly as before, served the said
Peter, and regularly paid him twenty dollars
per month, in conformity with an agreement
on that subject made between them, and ren-
dered him other services, when requested, till
the 23d of April, 1818. In the course of which
year, the said Peter instituted a suit against
him, and one B. Schons, in the parish court,
to have the aforesaid deed of emancipation
anunulled ; in which suit, the said Peter finally
failed, 5 Martin,405. The judgment of the su-
preme court thereon pronounced, on the 23d of
March, 1818, had scarcely become final. when, -
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on the 8th day of the following month, the

207

East’n District,
Jan. 1821,

said Peter executed what is called a deed of <

revocation of his deed of emancipation, before
a notary, and on the 23d, the plaintifi’ was,
through the agency of several ill-disposed
persons, who availing themselves of the old
age and infirmities of the said Peter, had pre-
vailed on him to execute the deed of revoca-
tion, arrested, and deprived of every article
of property, even of his clothes, dragged to
jail, and inhumanely whipt: whercupon, in
order to prevent the recurrence of such abuse,
he resorted to the authority of the law, and
instituted a suit against the said Peter, which
he was afterwards advised to, and did dis-
continue.

The petition further charges, that the said
Peter, on the 9th of December following, in-
stituted the present defendant his heir, and
she now, the said Peter having since died,
wrongfully claims and detains the plaintiff as
a part of the testator’s estate.

The answer states, that the plaintiff'is, and
has ever been a slave; and is the property
of the defendant;—that the pretended deed
of emancipation is null and void ; that admit-
ing its legality, it cannot avail the defendant.

JuLieN
S,
LanGuisH,.
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being a donaiio mortis causd, and having been
revoked. The general issue is pleaded.

The district court gave judgment for the
plaintiff; being of opinion that « the act of
emancipation was executed in due form of law,
and the plaintiff acquired by it an absolute and
indefeasible right to his freedom, as the per-
son therein mentioned; and between the exe-
cution of the act and the death of said Peter,
the latter had the same rule and authority
over the plaintiff as he had before; but the
right of freedom, having once been acquired,
could not afterwards be altered (r forfeited
by any act of the plaintiff or his master—be-
cause it is inalienable.” The defendant ap-

pealed.

The documents which come up with the
record, are the acts of emancipation and revo-
cation; the proceedings in the suit brought
by Peter Langlish, to have the first act an-
nulled, and in the suit brought against him by
the present plaintiff, referred to in the petition.

The deed of emancipation purports, that
Peter Langlish, « by these presents, gives
freedom to his negro slave, named Julien, 46
years of age, gratuitously, and to remunerate
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him for his fidelity and former services, and Fastn Districe.
an. 1821,

those he i1s to render him until his death; ‘e~~~
which freedom is given, under the express Jvisl.m
condition, that he shall serve his present mas- LaeLise.
ter as before till he die; after whose death he
is to enjoy it fully, without any opposition or
contradiction from any person whatever.
Wherefore, au moyeu de quot, he divests him-
self and parts with all his right of property
and actions on the said slave Julien, in order
that he may deal, contract, sell, purchase,
make a will, and enjoy all the privileges of a
freeman, after the grantor’s death.”

Boisgobert deposed, that Peter Langlish told
him, the plaintiff should never serve any other
master after his death—that the plaintiff
always conducted himself well, and never ran
away. It isin the deponent’s knowlege, that
the plaintiff continued to serve his master
faithfully until he was put in prison. About
ten years ago, P. Langlish told this deponent,
that the plaintiff worked in town, and paid him
cighteen dollars per month. The deponent
then lived on the bayou, and now lives on the
bayou road. P. Langlish lived at the Metai-
vie, about a league and a half from town.
The deponent has since been frequently in

Vor. 1x. 27
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the neighbourhood, and seen the plantiff com-
ing out of his master’s plantation with vege-
tables.

A number of other witnesses testified to the
same fact.

The gaoler deposed, that the plaintiff was
brought to the gaol, on the 23d of April, 1818,
and whipt. This was done, and he was de-
tained on the verbal order of the defendant,
by one Valcour, who conducted the plaintiff
to gaol. The latter remained there, till re-
leased by an order of court, on the 23d of
May following.

Dutillet saw the plaintiff when he was going
to gaol, and asked him what was the matter:
he replied, that his master, who was an old
rogue, sent him to gaol and wanted to deprive
him of his liberty.

Another witness deposed to the same facl.

Beaulieu deposed, that he knew P. Lang-
lish for twenty-two years—that he enjoyed
his mental faculties till his death.

The deed of revocation bears date of the
18th of April, 1818. P. Langlish therein de-
clares, in general terms, that he has « just and
valid motives to change his dispositions,” and
revokes and annuls the act of emancipation:
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We are of opinion, that the plaintiffhas not Eastn District.

proved that he fulfilled the condition on which
he was to be free at his master’s death, and it
is in proof that he did not. He refused to
serve hum as a slave, and was desirous of com-
pelling him to accept, in lieu of his services, a
monthly compensation of eighteen dollars.
He brought a suit for this purpose, which he
afterwards discontinued. The testimony of
Dutillet, and the witness who followed him,
shew that he insisted on enjoying his freedom
before the death of his master, since he charg-
ed him with being an old rogue, who was
seeking to deprive him of his freedom.

It is therefore ordered, adjudged, and de-
creed, that the judgment of the district court
be annulled, avoided, and reversed, and that
there be judgment for the defendant.*

Seghres for the plaintiff; Muzureau and Morel
for the defendant.

* PorTER, J. did not join in this opinion, the case hav-
tng been argued hefore he took his seat.

Jan. 1821.
A e 4
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East’n District, y
Jan. lémrfc GALES' HEIRS vs. PENNY.

A a'a 4

Gares'merrs  ApPEAL from the court of the third district.
s,
Fax. PortER, J. delivered the opinion of the

to‘ﬁf;},"%’;“t court. The plaintiffs allege that a suit had

:?(;ai?aiﬁingc been commenced in the third district court, for
, C.

cannot main-

tain an action the parish of East Baton Rouge, by one Lilley,

o ﬂ:;,?;';‘ﬁ; against a certain Thomas C. Stannard. That

that the know- .
ledge of this pro- the defendant was arrested and held to bail.

mise induced

him to contrace 1 Dat their father Christopher Gales, now de-
with B. ecased, became his security and signed a bail
bond in the usual form. That Lilley prosecu-
ted his suit to final judgment against Stannard,
and that not being paid by him, he commenced
an action against their ancestor on the bail
bond, and received from him the sum of 1300
which has been since paid by his heirs.
They further allege, that one James Penny,
the defendant and appellee, and father-in-law
to the said Stannard, had craftily, and de-
ceitfully induced their ancestor to sign the
said bond, on a promise to save him harmless
from all consequences resulting from his en-
gagement ; the petition concludes by averring
that he, the said Penny, had not fulfilled this
engagement, their damage by reason thereof,
81500, and praying Judgment for the amount.
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There was but one witness introduced in Ea};)‘: Il)ggt{i“'

the cause, and his evidence in substance i1s, ‘¥~
« That in the suit of Lilley vs. Stannard, process s
was put into his hands against Stannard, and Faa
bail required, that a day or two after the

arrest, Stannard (who had been suffered to go

at large on the witness’s responsibility) and
captain Penny, the defendant, .came into his

office together, and that Penny mentioned,

that he and captain Gales were to be the se-

curities of Mr. Stannard, the day following

was appointed for executing the bond. The
witness drew the bond and referred it for
signing, inserting the names of the two sure-

tics. Next morning being informed that

Penny was about starting to New-Orleans, and
apprehending some difliculty,he called on him

to sign the bond before he went away ; Penny
answered that he was in a hurry, that Gales

could sign 1t when he came in, but did not

direct witness to tell Gales to sign the bond, only

saed he would sign it on his return ; a few hours

after Pennywas gone,captain (zales came with
Stannard, the witness presented him the bail

bond, Gales asked where Penny was, he was
answered that he had gone to New-Orleans,

on learning which Gales refused to sign. But
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ultimately agreed to do so, on being informed
by Stannard, and witness, that Penny had
agreed to sign the bond; some time after
Penny returned from New-Orleans, witness
called upon him, and asked him to put his sig-
nature to the instrument already signed by
Gales. He refused, does not belicve that Penny
and Glales ever. had any conversation with each
other on the subject. On his cross-examination
the witness deposed, that it was three months
after Penny’s return before he called on him
to sign the bond; that he communicated
his refusal to Gales immediately ; that Stan-
nard remained in Baton Rouge five or six
months after Gales was informed of Penny’s
refusal to become co-security.  There was
Judgment for defendant, and the plaintiff appealed.

If the defendant be liable in this case it
must be either,

1. Because he fraudulently induced the
ancestor of the plaintiff to sign the bond on a
promise to save him harmless ; or,

2. Because he engaged to become co-
surety,and is bound by that engagement to the
same extent as if he had actually signed the
instrument.

1. There is no evidence that the defen-
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dant induced Gales to sign the bond by false Fasn Disuict.
representations, or indeed, that he made any ‘w~~
representations to him on the subject. The Garms funine
witness proves that Stannard and Penny came pr:
to his office, and that the latter observed, that
he and Gales were to become securities. But
which of them proposed this to the other we
cannot learn. It is most probable they both
consented to become so at the solicitation of
Stannard. The witness declares he does not
believe that Penny and Gales had any con-
versation on the subject. There is nothing
in the record therefore which authorises the
plaintiffs to recover on this alligation, that
their ancestor was deceived and defrauded
by the defendant.

II. On the other ground, the evidence is
equally defective in supporting the plaintiffs
pretentions.  On looking into it, we do not
see any thing which proves that the defen-
dant ever entered into a contract with the
father of the plaintiffs ; in regard to becoming
co-security for Stannard, that he ever made
him a promise, or came under any engage-
ment to him in respect to it. The promise
proved, was to the sheryf, not to Gales, and the
former might perhaps, have maintained an
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Eastn District. action for the non-performance of it. But

Jan. 1821.

‘o~~~ the plaintiffs cannot; the only ground on

GALES’ HEIRS

8,
PENKY.

which it can be at all alleged, that the plain-
tiffs have sustained injury by the defendant’s
promise to the sheriff; is. that in consequence
of it, their ancestor was induced to sign the
bond, which has since been paid by his repre-
sentatives. . But this 1s too remote a consi-
deration to form the ground of legal responsi-
bility, and it would be carrying the doctrine
on this head, to a most dangerous extent, to
say, that because A. has promised B. to do a
certain thing, and fail to do it, that C. can
maintain an action for the breach of this pro-
mise, because a knowledge of that promise
was the leading motive that induced him to
contract with B.

This opinion renders it unnecessary to ex-
amine the other questions raised by the de-
fendant, as to the right of the plaintiffs to
bring the suit, and the competence of a single
witness to prove the facts on which recovery
was demanded.

It is therefore ordered, adjudged, and de-
creed, that the judgment of the district court
be aflirmed with costs.

Preston for plaintiffs, Eustis for defendant.
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East’n District.

BRUNEAU vs. BRUNEAU'S HEIRS. Jan. 1521,
VoV 4
. Bruneavw
Arrean from the court of the parish and 5.
. BruNEAU’S
city of New-Orleans. HEIRS.

. . . In the Spsnish
Marriv, J. delivered the opinion of the law, as under

the awvil code,

court. The plantiff, widow of the defendants’ the commuaity

ancestor, claims from them one half of the ?éfi?fﬂb;ttzig
property acquired during her coverture, and Exiiﬁ;s’élgﬁk;?éﬁ
#500, which she alleges were received by her o
husband (part of her paraphernal estate) or
which she brought in marriage.
They resist her claim, on the ground that
she produces no marriage contract in support
of her pretention to a community of goods,
and they deny that their ancestor received
any thing as her paraphernal, or dotal pro-
perty.
The parish court gave judgment for her,

and the defendants appealed.

The facts appcar by depositions and docu-
ments which come up with the record.

These shew, that the plaintiff was married
in the year 1791, in the parish of St. James.
Some of the witnesses depose, that there was
a marriage contract, and one of them, that he
heard it from the plaintiff herself. But ne

Vor. 1x. 28
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Eastn District. trace of it appears in the ollice of the parish
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judge. At the time of her marriage, she had
a claim for $525, for a tract of land which she
had sold, the price of which was not yet pay-
able; and, after her marriage, she gave ac-
quittances for $500, in part of it,and it is in
evidence, that the defendants’ ancestor men-
tioned his having received that sum.

Itis in evidence, that the marriage took
place in the parish of St. James, and that the
records in the office of the parish judge have
been closcly examined, and he has sworn that
no trace of the plainuff's contract of marriage
is to be found among the papers delivered by
the commandant of the parish, who alone
acled at that tine as a notary in that parish.

I. As the marriage took place while this
country was under the dominion of Spain, the
laws of that kingdom afford us the only legiti-
mate rule of decision.

Whatever husbaud and wife acquire or pur-
chase during the marriage, is to be divided
among them by halves. Fecop. de Cast. 5.9, 2.

'The goods which husband and wife acquire
during the marriage, whilst they live together,
are to be divided between them by halves. in
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these kingdoms of Castille: and even when Eastn District,

Jan. 1821.°
they proceed from a donation made to them ‘o~~~
by the king or other person; or, if they have Broxmay

purchased them, it matters not whether the Br;f;isu .

purchase was made in the name of either or
both, because the time of the purchase is alone
to be considered, not the party in whose name
it was made ; for in this respect, husband and
wife arc considered as one person; and un-
less it should appear what are the goods, and
their value, which each party brings in mar-
riage, or which had been given to him sepa-
rately, or which he has inherited during the
marriage, all are presumed common. 1 Fe-
brero Contratos, 1, 2, n. 9.

This part of the Spauish law has been tran-
scribed 1n one of our statutes. Crv. Code, 137,
art. 64 and 67.

The law rendering the wife, by the mar-
riage alone, a sharer of the property acquired
by the husband, if this advantage was re-
nounced by a marriage contract, or if any
other change was made in the provisions of
the law, he ought to produce the contract. It
cannot be imputed to the plaintiff; that she
does not produce hers, although she is proven
to have said that there was one. She claims
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nothing under it: she has made every reason-
able effort to procure a copy, if it existed, by
a search in the office in which it ought to be.

A wife seldom takes the precaution of
preserving a copy of her marriage contract.
It is deposited with the notary for the benefit
of every person interested therein; and when
she places her person and property in the
power of a man, a woman seldom keeps her
papers from him.

II. Although the receipt for the $500 was
signed by the plaintif'alone, it is in evidence
from the lips of the defendants’ ancestor, that
the money came to his hands. This is not
contrary to the receipt; for the wife may
well, after the receipt of the money, have
handed it over instantly to her husband,
which is what ordinarily happens. The re-
ceipt proves only rem ipsam, the payment of
the money by the debtor, which is the receipt
by the creditor, although the money may not
be directly and instantly paid into his hands.

Itis therefore ordered, adjudged, and de-
creed, that the judgment of the parish court
be affirmed with costs.

Deris for the plaintiff, Livingston for the
defendants.
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East’n District.

ALLAIN vs. YOUNG. Jan. 1821.
N
ApreaL from the court of the third district. ALnaiw

s,
Youna.

Marnews, J. delivered the opinion of the . .
.. fa slave of a

court. This is a case in which the plaintifl'bac chacucieris
pursued on sus-

seeks to recover damages to the value of & picion of felony,
. ~ttempts to scize

slave, alleged to have been killed by the de- a gun, flics, 2nd
is killed in the

fendant. pursuit, the su~
. . preme comt will

The case was submitted to a jury, who not distub a

v verdict for the

found for the latter, and from the judgment defndant, who
{1ed nin.
rendered on the verdict, the former appealed.

The evidence in the case shews property
in the appellant, and the killing by the ap-
pellee. The only question is, whether the
killing took place under circumstances that
justify it.

The testimony which comes up with the
record is multifarious, but from it we gather
the followiug facts, that the slave was in the
habit of going at large without a wriiten per-
mission {from his master ; that he was of a bad
character, and was killed in the defendant's
attempt to arrest him, on a suspicion of his
having committed a felony, whilst he was
endeavouring to cffect his escape, having at-
tempted to seize a gun.
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Eastn Distiict. . The verdict of the jury is general, and de-
Jan. 1821. .
w~~ cides both the law and facts of the case, and
ALvaIN ., e . . . .
vs. it is the opinion of a majority of this court,
YOO that the verdict and judgment are correct.

It 1s therefore ordered, adjudzed, and de-
creed, that the judgment of the district court
be affirmed with costs.

Elustis for plaintiff, Turner for defendant.

DOANE vs. FARROW.

Notice of the ArpPEAL from the court of the first district.
taking of depo-
sitions out of the . . .
state is to be  Omith, for the defendant. Certain deposi-
1VE1l 45 1n case . . -

e depositions  tions taken at Mobile, in Alabama, under a
taken within, ~ N .

But, it is not commission issued out of the court below, at
necessary  that . . s . .
the giving wo- the instance of the plamtiff] being offered in
tice sbould ap- . .
pear by the re- €Vidence on the trial, were over-ruled, on the
turn of the comn- . . N .
missione ,itmay Objection of the defendant’s counsel, for want
be proved by af- . . .
fawit " of due notice of the execution of the commis-
The day should . . . . .
be mentioned in 51011 : {rom which decision (amounting to a non-
the notice. . . . .

Nouce must SUit, there being no other evidence) the plain-
be served on the .
paity if present, tiff’ has appealed.
othe:wise on the
attorney. .
To the return to the commission was annex-

ed, the copy of a notice, addressed /o the defen-
dant, and signed by John Manager, as commis-
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sioner, dated, Mobile, JMay 29¢th, 1820, pp- Fastn District.

prising the defendant that the examination of \la;f;lf
witnesses, on the part of the plaintiff, would Doe
be proceeded in at a certain office in Mobile, Fanwow
between the hours of 10 o’clock, A. J., and 5
o’clock, P. M., and be continued, by adjourn-
ment, from day to day, until finished. .t the
foot of the notice, the defendant is invited to
name ore commissioner. JVo day is named in
the notice to which the hours expressed might
belong. On the back of the notice is the affi-
davit of a certain Neife, that he served it on
Col. Hurris, agent and partner of the defen-
dant, at the Red Bluffs, on the opposite side of
the bay of Mobile, on the 1st of June. The
aflidavit is made before J. Manager, as com-
missioner, on the 1st of June.
On the part of the plaintiff, it is contended
that this was a sufficient notice ; but, that if
not, another notice, specifying the time and
place of executing it, had been served by the
counsel of the plaintiff; on the counsel of the de-
fendant, én New-Orleans, prior to the issuing of
the commission. In proof of this, the affida-
vit of the plaintiff’s counsel was cxhibited at
the trial.  No such notice s certified in the re-

trn to the commission. By this evidence of
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another notice, (even if festimonial proof were
admissible in lieu of the certificate of the com-
missioner, and in implied opposition to it of
the notice relied on) it does not appear that
it even named the commissioner on the part of
the plaintifft. A counter affidavit of the de-
fendant’s counsel states, that this notice ad-
dressed to him was refused for the reasons that
the place of caption was at a distance,
another state; and that the defendant, or his
agent, (one of whom probably, and the other
certurnly, because there resident) would be
very near the spot, and would be the proper
subject of such a notice. It appears too, that
the defendant was not a resident of this state :
that he was interested in a contract with the
government, for building the fortificatio:ss on
Mobile bay, likely to detain him there for a
long period: and that « Col. Harris, his agent
and partner,” was actually resident with his
family at Red Bluffs, opposite to Mobile,

In this case, it 1s contended for the defen-
dant, that the depositions must be rejected.
In the first place, because the rcturn to the
commission, as a written proof, ought to con-
tain within itself, without any deficiency, the
evidence of its own authenticity and regularity.
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The right to cross-examine is fundamental, E
and indispensable to the defendant’s being
placed on an equal footing with the adverse
party; every preliminary proof of the perfect
enjoyment of that right ought to appear on
the face of the paper exhibiting the evidence,
for the party who had obtained the commis-
sion. This will be rigorously required, be-
cause, emanating from the commissioner him-
self, at the time, and making a part of the
very act of embodying the depositions, it is
clearly the best evidence of such facts. Fur-
ther, this mode of obtaining evidence ought
to be thus strictly guarded, both from its ma-
nifest liability to abuse, and from the intrinsie
imperfection of the nature of the evideunce it-
self. Now, the right to cross-examine cannot,
according to good faith, be adequately ex-
tended to the adverse party, without a reason-
ably antecedent notice to him, or to his agent,
if known to be resident at, or near the place
of caption, and especially, if that be situated
in another state. The right to obtain evi-
dence, by commission, at all, being founded,
not on its own excellence as a mode, but sole-
ly on the equitable regiud to the rights of the
party obtaining it, which might otherwise be

Vor. x. 29
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infringed, it ought to be exercised with an
observance of every thing which equity can
require for the rights of the adverse party.
The notice therefore, ought, in all cases where
the scene of caption is beyond the jurisdic-
tion of the state where the cause is entertain-
ed, to be served on the party himself, or his
agent, if conveniently practicable: it ought
to have convenient certainty, as to the time
and place of taking the depositions, and the
name of the commissioner, if not already nam-
ed or agreed on, who is selected to take them.
It ought, perhaps, to proceed from the nomi-
nated commissioner himself,who certainly can,
with the least liability to error, give the in-
formation it should contain: at least, before
the interrogation of witnesses, proof of such
notice ought always to be exhibited to his sa-
tisfaction; which proof would then regularly
appear along with the other parts of his pro-
ceeding in his certified return. To allow
these facts to be made out, by other and infe-
rior proof, would often be exposing a party
to the strong temptation of seeking witnesses
Lo bolster-up a favourable deposition, obtained
perhaps by the omission of somewhat of that
perfect fairness which equity would demand
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for the adverse party. This reasoning is sup- Eastn Distrier,

Jan. 1821.
ported by its analogy to the act of congress, ‘o~
. Doane

and sundry decisions of the state courts. By vs.

Farrow,

the act of congress of 1789, (Grayson, Tit.
Judiciary, sec. 30, p. 248) requiring, that in ob-
taining evidence by the depositions of distant
witnesses, the notice, if any to the adverse
party, should be certified by the commissioner in
his return. In the supreme judicial court of
Massachusetts, in the case of Bernes vs. Bell, &
al. adms. (1 Mass. T. R. 75) a deposition taken
under the order of the court was excluded,
because it did not appear by the certificate of
the justice who had taken it, that the adverse
party, or his attorney, was notified or present :
and the offer of festzmontal proof of notice, and
of the consent of the adverse party, that the
deposition might be taken, ex parte,in the event
of his absence, was rejected. In the court of
appeals of Virginia, (2 Washington, 75, Col-
lins, vs. Lowrig, & co.) it was decided, that
whether a deposition have been taken, de bene
esse, or in chief, notice must have been given to
the adverse party, and must appear upon the
record to have been given, else it will be erro-
neous. See too, 1 Harris & M<Henry, 172, 3.
Thomas vs. Clagget, where a deposilion was
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rejected, because it did not appear that notice
had been lodged with the clerk of the county
to be recorded ; although it was proven that no-
tice had been given to the defendant twenty
days beforchand, of the day and place: and
that the defendant had attended accordingly,
and cross-examined ; which case, though de-
peuding probably on a particular statute, 1s
still an illustration of the strictness that should
be observed, in guarding this mode of obtain-
ing evidence. In Pennsylvania, (2 Sargent &
Rawle, 478, Hamilton vs. M-Guire) it is de-
cided that notice must he sufliciently antece-
dent to the taking of the deposition, to atlord
a reasonable time to the adverse party to avail
himself of it. In Virginia, (4 Henry & Munf. 1,
Colzman, ex. vs. Moodie) it was decided that a
notice of the taking of a deposition served
at the domicil of the adverse party, on his wife,
during his absence {rom the commonwealth,
which might have been served upon himself, was
not a reasonable notice, and the deposition was
rejected.

Applying the principles of this reasoning,
and these authorities, as a test, in the first
place, of the notice certified in the return, it
is deemed to be fatally defective; 1st, for un-
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cerfainty in having assigned no day to which Fast'n District.
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the specified hour could belong; and in the ‘o~~~
. D

next place, assuming the day of the date for -

Farrow,

that purpose; then, for being unseasonable in
being signified to the agent of the defendant,
three days posterior to the appointed day of
executing the commission.

Can the alledged notice of the counsel of the
plaintiff; to the counsel of the defendant in New-
Orleans, prior to the issuing of the commission
of the intention of another person, (not yet
named) to take depositions at Mobile, supply
the defect of a suflicient notice certified in the
return ?

It is contended on the part of the defen-
dant, that 1t cannot,

1st. Because the plaintiff has undertcken,
through his commissioner, to give person« no-
tice to the defendant himself, and which has
been annexed and certified in his return to the
commission : shall he not be concluded by it ?
Is it not an implied admission that he relied
on no other notice, or if he had, that he had
abandoned such reliance? does it not show
that he was aware of the duty, (especially
under these circumstances) of giving personal
notice to the defendant himself: that he was
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“agent and partner,” and that, that « agent
and partner,” (if not the defendant himself, as
is believed) was there, almost within call: and
further, that he was not ignorant of the im-
portance (to the regularity of his depositions)
of making that notice appear in the certified
return.

The alleged notice to the counsel in New-
Orleans, cannot supply the defects of that
which was given by the the commissioner, and
certified in his return; because, in the second
place, the evidence of that notice to the
counsel, if otherwise good, could not, upon
the principles already contended for, compe-
tently appear by the certified return.

In the next place; because in all cases
where the party in the cause is resident out of
the jurisdiction of the state where the cause ig
entertained, it is not enough to give notice to the
attorney at law. This proposition rests firmly
on the basis of the defendant’s whole argu-
ment; which is, that this mode of obtaining
evidence being intrinsically and peculiarly
defective, and easily liable to abuse; and a
benefit equitably extended to a party, only
to avoid the loss of otherwise unattainable evi-



OF THE STATE OF LOUISIANA. 231

dence;he is bound in resorting to so favourable East' District,

Jan. 1621,
an aid, to observe towards the opposite party, o~
. . . . . y Doang
every thing which equity can require for him. rs.
Farrow,

But equity plainly requires, that he should, so
far as possible, be afforded the opportunity of
effectually cross-examining. Now. when the
opposite party resides elsewhere than within
the state, it is, especially, not to be presumned,
that the attorney af law can obtain so intimate
a knowledge of all the circumstances relating
to the testimony sought, as to be able to cross-
examine, with the advantage which a season-
able notice to his client would afford. Equity
then exacts, i such case, more than notice to
the attorney af law. 'The reasonableness of
this position is supported by the case of Cahdl,
executor of Quin vs. Puntony, (4 Munf. 371)
which directly decides, that, in the absence
of the principal from the commonwealth, no-
tice to the attorney af low is insufficient. But
in the case before the court, not only was the
principal not resident in the commonwealth,
where the cause is entertained, but the place
also where the depositions were to be taken,
was . another state, and entirely beyond the
sphere of his practice. Since then, as i3
evident. his professional duties in his own
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Eastn Diswict. courts, forbade the presumption, that he could
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~~  personally comply with the obvious purpose of

Doane
8.
Farrow.

the notice; to what imaginable end was it
signified to him? Letit be remembered, that
he was not the attorney, in fuct, of his client;
that, therefore, to have appoiuted a substitute
was beyond his powers; and, as to the agency
of {ransmitting this notice for the plaintiff, (if
that be in view) and for which he could have
no greater facilities than the plaintiff himself,
it manifestly does not fall within the circle of
his duties as the conductor of a suit at law.
It could as well have been addressed through
the post-office, directly to the defendant himself,
or to his agent and partner; or, enclosed with
the commission, and by the commissioner
transmitted to the defendant, or his agent, in
his vicinity. Thus the uncertainty, at least,
of this notice, arising from the source of it,
would have been somewhat diminished, since
the act of the commissioner, forwarding such
notice, wonld have implied, at once, his satis-
faction of it and his acceptance of his trust.
But, besides these objectious to the alleged
notice {o the counsel of the defendant, it is fur-
ther apswered, that he declined crsopiting it

pointing out the defendant himself;, or his
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agent, (in the vicinity of the place of caption) Bastn District.

as the proper subject of such a notice. o~

By this refusal, which certainly his profes- Do
sional duty did not forbid; the plaintiff, if, ~~**™
before he could have doubted, was now ap-
prized of what he should do for the exact
fulfilment of his duty in this respect; and this,
too, in time to have fulfilled it; and not by
being subjected to any onerous, or unusual,
or circuitous task; but, by the natural, very
equitable act of simply giving notice to the
defendant himself, or to his agent; well
known to the plaintiff as the real party, and
with whom, alone, his alleged contract was
made ; whom, chiefly, he holds liable for its
pretended violation; and who, also, was
known to be resident almest within hail of
the place of caption. Why did the plaintiff
observe so careful a silence towards the
defendant, especially when so conveniently
situated for hearing ? Was his colourable no-
tice, annexed to the return, a fulfilment of
that perfect good faith which the law exacts
from him whom it so equitably aids? Yvhat-
ever may have been the motive, the effect of
this anti-dated, but post-delivered notice, an-
nexed to the return, if good. wonld he to de-

Vor. x. 30
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Eff;;;: District. prive the defendant of the privilege expressly

-~ reserved to him, of naming one commissioner.
DoanE . . s

vs. The very reservation of this right, apparent
FARROW: on the face of the notice, clearly implies the
anticipation of some reciprocal communica-
tion between the parties, at the place of cap-
tion. It was a right of which the defendant
could not regularly be deprived. Commis-
sioners must be appointed, either by the
agreement of the parties, or by the order of
the court. In this instance the commisioners
were not named by the court, nor has the de-
fendant consented to an ex parte taking of the
depositions. For this cause, also, the depo-
sitions have been irregularly taken, and there-

fore ought to be suppressed.

Livermore, for the plantifft It appears, in
the present cause, that the plaintiffis a citi-
zen of Massachusetts, and the defendant a
citizen of Virginia; neither of them having a
permanent residence in this state. The de-
fendant having business which required his
precence sometimes in New-Orleans, and
sometimes m Mobile, was arrested here, and
liberated upon bail. Upon the return of the
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writ, an answer was filed by his attorney, and East'n District;

Jan. 1821.
a commission taken out, addressed to J. T. ‘w~
.. . . Doang
Manager, authorising him to take the deposi- vs.
Farrow.

tions of witnesses in Mobile. Afterwards the
plaintiff’s attorney gave notice to the defen-
dant’s attorney, that witnesses would be ex-
amined at a certain place in Mobile, on the
29th of May, and that the examination would
be continued from day to day. The commis-
sion was opened on the 29th, but continued,
by adjournment, to the 2d of June. On the
29th, the commissioner addressed a written
notice to the defendant’s partner, the defen-
dant being then in New-Orleans. This notice
was served on the 1st of June.

The defendant objects, that he had not due
notice of the time of taking these depositions,
The notice by the commissioner is said to be
too uncertain. Although, we believe, that
this was a notice of which the defendant’s
agent might have availed himself, and ought
to have done so; yet as we consider it to have
been a work of superogation, and that the
former notice given to the defendant’s attor-
ney, was amply sufficient to satisfy the requi-
sitions of the law, I shall not dwell upon this
notice in Mobile. The uniform practice has
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been, to give notices of this description to the
attorney in the cause, and not to the party.
If this practice has originated in error, it is
important to the bar, that the error should be
corrected. If even doubts can exist upon
this point of practice, it is desirable that the
practice should be settled.

It is contended, that the notice should be
given by the commissioner, and not by the
party or his attorney; that it should be given
to the party and not to his attorney; and that
the service of notice should appear by the
return to the commission, and cannot be
proved by aflidavit.

In support of these positions, the gentleman
has cited the act of congress of 1789, for
organizing the courts of the United States,
two cases from Virginia reports, and one from
Massachusetts. His other citations do not
seem to bear upon the question. The prac-
tice of the courts of the United States is that
of the common law courts of England. By
the strictness of the common law, testimony
must be taken in open court, in presence of
the jury. The act of congress dispenses
with the necessity of this examination, in cases
where the witness resides more than one hun-
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dred miles from the place of trial, but pre- Fastn Disuict.

Jan. 1521,
scribes certain formalities to be observed in \]‘)‘W
CANE
taking depositions; and requires, that the ob- vs.
; Farrow.

servance of these formalities should appear
by the certificate of the*judge before whom
the testimony is taken. The authority is
given only to the judges of certain courts, and
the act requires, that the deposition shall be
reduced to writing by the judge, or by the
witness in his presence, and that this shall
also be certified. This certificate might as
well be required in this case as the certificate
of notice. These are all matters of positive
regulation, and furnish no rule for the govern-
ment of courts which do not derive their au-
thority from the United States. Nor does the
admissibility of depositions, as evidence in our
courts, depend upon the statutes or laws of
Virginia or Massachusetts. In the case cited
from 1 Mass. Rep., the provisions of the statutes
of that state, respecting depositions, do not
appear; but we find, that of three judges, one
was in favour of receiving the depositions, and
two were against it. The cases cited from
the Virginia reports, evidently depend upon
the positive regulations of the statute laws of
that state. The note of the case of ('l
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Eastn Disuict. executor of Quin vs. Pintony is, that « notice
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‘w~~ of taking depositions is not sufficient if given

Doane
25,
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to the attorney-at-law, in the absence of the
principal from the commonwealth, but ought
to be given to the agent or attorney in fact; or
(if there be none) by publication in the man-
ner prescribed by law.” In the other case
cited by the defendant’s counsel, (Coleman vs.
Moody) it is stated, that the notice was not
considered reasonable, because advantage
was taken of the temporary absence of the
party, and the notice left with his wife, when
the adverse party knew of his absence; when
he might have given the notice previously, or
without prejudice of the trial of the cause,
have postponed the taking of the depositions
until his return. 'The most that the gentlemen
can make of these cases is, that the legislators
of Virginia have taken a different view of the
duties and authority of an attorney-at-law,
from other legislators. It will be more mate-
rial to examine our own laws for a solution of
this question.

The examination of witnesses in open court,
is not a practice known to the ancient laws of
this country. In civil law-courts, all testi-
mony is reduced to writing in the form of de-
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positions, and is taken before commissioners Eestn District.

appointed for that purpose. By the act of o~
April 10,1805, ch. 26, sec. 19, (2 Martin’s Dig. o
178) it is provided, that « the examination of
all witnesses shall be taken in open court, or
before such persons as the court may, in each
case, authorise to take the same.” In the
same section, particular provisions are made
for the examination of aged and infirm per-
sons, and of persons about to depart from the
territory, and power is given to certain magis-
trates to take the depositions of such persons,
and to compel their attendance, ¢ previous
reasonable notice of the time and place of such
examination having been given to the opposite
party.” The same section afterwards pro-
vides, that « if the party producing such de-
positions shall prove by affidavit, that notice
was given to the adverse party, the same shall
be good evidence.” By the act of February,
1813, ch. 12, sec. 29, it 1s enacted, that witnesses
shall not be compelled to attend any court out
of the parish where they reside, and the dis-
trict courts are authorised to issue commis-
gions to take the depositions of such witnesses;
and such depositions, when recorded in the
presence of the adverse party, or after timely
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notice given to him, shall be admitted as good
evidence on the trial, (2 Martin’s Dig. 194.)
The last statutory provision upon this subject,
1s contained in the act of January 28, 1817,
sec. 7. 'This provides for all cases where evi-

dence may be taken by depositions, that they

may be taken before any justice of the peace,
or other commissioner, « after due notice given
to the opposite party.”

Nothing now seems, therefore, to be re-
quired by the laws of this state, than that the
party shall have reasonable notice of the time
and place of examining the witness. It is not
required, that the notice shall proceed from
the commissioner, and it may as well be given
by the party; nor is it required, that the ser-
vice of notice should be certified by the com-
missioner, but on the contrary, it may be
proved by affidavit. Neither the act of con-
gress, nor the rules established in Virginia
and Massachusetts can effect a mere point of
practice depending upon our own positive
laws. The only question, therefore is, what
is notice to the party. Is not notice to the
attorney in the cause, notice to the party ?

It is a general principle, that notice to an
agent is notice to his principal, provided the
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notice came to the agent in the course of the Eastn District.
Jan. 1821.

business for which he is employed, 3 .tk. 646, ‘w~~
13 Ves. jr. 120, 2 Bin. 574, 609. In Anderson DOJ:.N "
vs.the Highland Turnpike Co. 16 Johns.86; Spen- T ™
cer, C. J., says, that any matter in pays which

may be done by or to a party, may be done by

or to hisagent. Thisis a general rule of law

which is peculiar to no one system of juris-
prudence, but is common to all, being the dic-

tate of reason. The principle applies with

great force to the case of an attorney employ-

ed to manage a cause. He is retained for his

skill and knowlege, to represent and defend

his client in every thing respecting the con-
ducting, prosecuting, or defending of the case.

After issue joined, no communication is con-

sidered to take place beiween the opposite
parties, but only between the attornies of those

parties, and between the attornies and their
respective clients. Such we find to be the

rule expressly laid down in the Curia Pheli-

pieay p. 1, sec. 12, n. 11, Despues de contestada

la causa por el procurador, @ él se ha de citar para

todos Uos demas autos de ella, y no el sefor del

pleyto: tanto, que la citacion hecha ol seror no

vale, ne ser de momento,” &c. Here we find, that

after issue joined, all notices in the caunse are

Vor. . 31
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to be served upon the attorney, and not upon
the party; yet, in contemplation of law, the
service is upon the party, represented by his
attorney. We find this construction of notice
to a party in a cause given by one of the most
enlightened state tribunals in the United
States. By the 28th rule of practice of the
court of chancery in New-York, it is required,
that notice of the examination of witnesses
shall be given to the adverse party. Bloke’s
Chanc. Prac. App. 7. 'The form of the notice
under this rule, we find in the body of the
same book, p. 142. 'The notice is to the soli-
citor, and not to the plaintiff or defendant.
The same course is pursued in the English
courts. The notice is given to the attorney
or solicitor.

The right of cross-examination is not deni-
ed. But by whom is this right to be exercis-
ed ? when witnesses are examined in court,
the cross-examination is not by the plaintiff or
defendant, but by the cqunsel. There is no dif-
ference in principle between testimony taken
in court, and out of court. The presence of
the party is not necessary upon the trial, be-
cause he is represented by his attorney. When
a cause is alleged for trial, the absence of the
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attorney, for an unforseen and necessary cause, £t District.

would be a good reason for a continuance,al- ‘o~~~
though the party might be present in court. DorE
The reason is this, that the attorney alone is Fannow.
considered, in law, to have the competent skill

and knowlege for managing the cause. If

the attorney be able to attend, the absence of

his client, from whatever cause, would be no

ground for a continuance. The same reasons

will apply to the execution of commissions.

Let us suppose, that, in the present case, the
defendant had left New-Orleans, after the

answer filed, and had remained in Mobile, that

the plaintiff’s attorney had taken a commis-

sion, that he had given no notice of it to the
defendant’s attorney, but had given notice to

the defendant himself at Mobile. Would this

have been considercd sufficient ? Would not

the defendant have had a right to say, that the
attorney whom he had employed here, was

most competent to direct the course of exami-

nation of witnesses in a cause to be tried here?

It cannot, however, be pretended, that there 13

a necessity of giving notice to the defendant,

and to his attorney. 'The authority cited

from the Curia Philipica, shows that the notice

must be to the attorney.
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It is unnecessary to point out all the incon-
veniences which would flow from the doc-
trines of the district court. If this decision
is to be maintained, there can be no use in ar-
resting a transient person, unless the whole
evidence of the debt be in writing, or can be
had from witnesses, whose attendance in court
may be compelled. The rule to be settled
must be general. If, therefore, a person, hav-
ing no fixed place of residence, is arrested in
New-Orleans, upon a debt contracted in
Virginia, or upon a contract made here in
the presence only of persons who have left
the state, he may be released upon bail, and
his creditor will have no security. The de-
fendant may leave the state immediately, and
no commission can be executed, because no
notice can be served upon him. ﬁ', in such a
case, the plaintiff and attorney should take a
commission, and should give notice to the de-
fendant’s attorney, of the time and place of
executing it, the latter might say, as is done
here, that he could not, or would not attend
to it, and that notice must be given to his cli-
ent. The answer of the court must be, that
he has undertaken the management of the
cause, that it is his duty to attend to it, that
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his authority to act for his client, is presumed East'n Disurict.

Jan. 1821.
to be sufficient, and that the attorney for the ‘e~~~
. . Doare
opposite party is not bound to look further. vs.
Farrow.

This is the answer which, I presume, the
court would give upon the statement made
in the counter affidavit of the defendant’s at-
torney. But I conceive that this is not a case
in which counter affidavits can be received.
When the law allows any matter to be proved
by affidavit, there can be no counter affidavit.
Upon an affidavit for a continuance, the mat-
ters sworn to must be taken to be true, so in
all other matters to be proved by affidavit.
"De affidavit of the defendant’s counsel, ought
not, therefore, to have been received, and
should be disregarded.

The notice was not given before the com-
mission issued, as 1s stated in the defendant’s
argument ; but was given aiterwards, and so
appears by the record. The commission was
directed to the person who executed it, and
nothing judicially appears of the reservation
of any right to join another commissioner.
However, no point was made upon this in the
court below. The only question there decided
was, that rotice to the attorney was not suf-
ficient. 'This is conceived to be the only
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East’n District. question for this court. If the cause be re-
Jan. 1821.

w~~ manded, any other objections to the reading
D% of the depositions will be open to the defen-
Fanrow. dant; and if any new objections are made,
the plaintiff should be allowed the opportuni-

ty of rebutting them by evidence.

As to the notice given by the commissioner,
it was merely an act of his own, and intended
for the benefit and satisfaction of the defen-
dant. It was not advised by the plaintiff’s at-
torney, nor can it affect the notice previously
given here. On the part of the defendant,
the whole course of conduct appears to have
been a trick. The witnesses were transidiit
persons, not resident in Mobile, and a hope
was entertained that the payment of the debt,
justly due by the defendant, might be avoid-

ed, if these depositions could be suppressed.

Porter, J. delivered the opinion of the
court. On the trial of this cause in the court
below, the plaintiff offered in evidence certain
depositions, taken by virtue of a commission
directed to one J. Manager, of Mobile. The
defendant opposed their introduction, and af-
ter argument, the court sustained the objection,
and gave judgment as of non-suit in the cause.
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The plaintiff filed a bill of exceptions to the Eaf;;’;?g?“

opinion, and took an appeal. o~
Doare
vs.

The objections now urged to the reading of Fanzom:
these depositions are; 1. That the return to
the commission, as a written proof, ought to
contain within itself, without any deficiency,
the evidence of its own authenticity and re-
gularity. That the notice given by the com-
missioner to the defendant’s partner, is defec-
tive, in not stating on what day the witness
would be examined; and, that the other no-
tice, served on defendant’s attorney, should be
wholly disregarded ; the law requiring it to be
given to the party himself.

On this subject, as well as all others where
we have the advantage of statutory regulations
of our own legislature, it i1s unnecessary to
look into authorities drawn from other and
different sources, and 1t is only when the lan-
guage of the statute is obscure, or when its
provisions are inadequate, or fall short of the
case to be acted on, that we can, with pro-
priety, call to our aid, the opinion of other tri-
bunals; or, that we can correctly resort to
legal analogies as the basis of our decision.

On examining the first objection made hy
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the defendant, we find, that in the different
acts passed on the subject of taking depo-
sitions, 2 Martin’s Dig. 178, n. 16, & 194, n. 10;
also, an act to amend the several acts, enacted
to organise the courts of this state, sec. 7,
passed the 28th of January, 1817, it is pro-
vided, that the testimony of witnesses may be
taken under a commission, and may be read
in evidence after previous reasonable notice
of the time and place of taking them, being
given to the opposite party. And by the first
act passed on the subject, permission is not
only given to prove the fact of this notice, by
evidence, other than the commissioner’s re-
turn, but a different manner of establishing it.
is actually prescribed. The words of the
statute are, « If the party producing the depo-
sition shall prove by affidavit, that notice was
given to the adverse party,” &c. &c. then the
said deposition may be read. So far then.
from it being indispensable, that the commis-
sion shall contain, within itself, proof of the
opposite party being duly notified, the ex-
pressions are positive, that it shall be proved
by other evidence, and in a case where the
testimony 1s taken under this act, there can
be no doubt, but proof by atidavit,is the best
cvidence which can be produced.



OF THE STATE OF LOUISIANA.

249

It is true, that the provisions of the statute East'n Distict.
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just referred to, extend only to the taking of ‘w~~

testimony de bene esse, where the witnesses
reside within the limits of the state; and that
the subsequent acts of our legislature already
cited, do not prescribe in what manner ser-
vice of the notice on the adverse party shall
be established, so as to authorise the reading
of the depositions taken under them. But as
notice is required, it, of course, becomes ne-
cessary, that it shall be proved. The ques-
tion recurs, in what manner; we think in the
same manner as when the witnesses reside
within the state, and their depositions are
taken under the authority of the act whose
provisions have been already quoted. It
would be, indeed, strange, if we were obliged
to have two rules on this subject: that when
the witnesses live within the limits of the
state, and their testimony is taken under com-
mission, the fact of the opposite party being
notified, must appear by affidavit; when taken
abroad, by the certificate of the commissioner.

The act of congress cited by defendant’s
counsel, cannot affect us in forming a conclu-
sion on this subject. It is a particular law.
prescribing the practice to be pursued in the

Vor. 1x. 32

Doane
vs.
Farrow.
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Eastn District. courts of the United States. It expressly
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provides, that proof of notice to the adverse
party, shall be given by the commissioner.
Our own statute says, it shall be made appear
by affidavit. We need not ask, reasoning from
analogy, which of these laws we are to resort
to, or which of their provisions we are called
on to adopt and make our own.

The cases to which the court have been
referred to, in 2 Henry & JM‘Harris, 172; and
2 Washington, 75, have been looked into.
The first turns, as it is expressly stated in the
report, on a statute of Maryland. The latter
was decided on the ground, that the deposi-
tions offered on the trial, in the court below,
had been objected to, and that it did not.ap-
pear in the appellate court, from any thing
in the record, that notice had been given to the
party against whom the depositions were read.

If our statute had not prescribed a rule
which we can safely follow, and we were now
called on, in the absence of any authority, to
establish one, we should feel great reluctance
to adopt that pressed on us by the defendant,
as correct. If the commissioner, as is con-
tended, should have proot furnished to him
hefore he examines the witnesses, that notice
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was given to the opposite party, and that it is Fastn Distics,

Jan. 1821,
then his duty to certify that proof back to this w~~
: . Doane
court, this would not be so good evidence of .
Farrow.

the fact, as the affidavit of a witness who
served it. Should it, on the other hand, be
required, that the commissioner must give
the notice himself, or direct it to be given,
this, in many cases, would produce the great-
est inconvenience, as the party may live at a
great distance from the place where the wit-
nesses reside, and the testimony has to be
taken. Nor is there any good reason why this
mode should be pursued; the proof can be
got as safely and as certainly from those who
served the notice, as it can be in the manner
contended for. As the party whom it is ne-
cessary to notify, must, at all events, have
reasonable previous information, when the
" testimony is to be taken. It cannot, in any
way, affect his interests. Why then require
particular species of proof, which, without
attaining any essential object, would cramp
and impede the administration of justice?
We conclude, therefore, that it is not ne-
cessary that it should appear by the return
of the commissioner, that notice is given to
the adverse party; and we are of opinion,
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that the fact may be established, as it has
been done in this case, by affidavit.

The next obiection taken by the defendant,
viz. the want of a particular day on which the
testimony would be taken, being inserted in
the notice received from the commissioner, is
correct. There can be no doubt, that a noti-
fication, which professes to be given (as the
law requires it should be) with the intention
of informing the adverse party of the time
and place of doing a certain act, and yet fails
to state the day on which that act is to be
performed, must, on every principle of good
sense, as well as law, be considered as defec-
tive and illegal.

It now only remains to consider, whether
service of notice on the attorney is good, and
if it is not, whether the circumstance of the
defendant being absent from the state, does
not take it out of the ordinary rule.

The plaintiff’ insists, that such service is
good, and independent of the general rule re-
lied on by him, that notice to the agent is notice
to the principal, for whatever relates to the
business for which that agent is employed, he
has cited Curia Philipica, juicio civl, 1, sec. 12,
n. 11, to prove, that in all cases after issue
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joined, notices of the various acts necessary
to carry on a cause to final judgment, must be
made on the attorney, and not on the party.
Whatever may have been the general rale on
that subject in Spain, it is not believed, as it
will be hereafter shewn, that it extended to
the act of giving notice when testimony was
to be taken under a commission. But wav-
ing that question for the moment, our statutes
already cited, have certainly introduced a dif-
ferent regulation here, as in every act passed
on the subject, it is required, that notice
should be given to the party.

But if the person whom it is thus necessary
to notify, leaves the state, or conceals himself,
ought not these circumstances, or either of
them, authorise service on the attorney ? We
think they ought. The statute must have a
reasonable censtruction. It certainly was not
the intention of the legislature to require no-
tice to the party, when, from his own act, it
becomes impossible to serve it on him. Nor
could it have been their intention, that be-
causc it became thus impossible, by reason of
his absence, or concealment, that therefore
the cause was never to be tried. Yet, this
may. and in many cases will be the conse-
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quence, if the act is literally pursued; for it
is plain, that if service, in all cases, must be
made on the party, then it will be in the pow-
er of either plaintiff or defendant, at their
pleasure, to prevent the cause in which they
are engaged from being terminated, and thus
entirely frustrate the ends of justice. A
construction, leading to such consequences,
should be avoided, if possible. Nothing could
induce this court to adopt it, but the will of
the legislature unequivocally expressed. In
the language of the supreme court of the
United States, « When the literal expressions
of the law lead to absurd, unjust, or incon-
venient consequences, such a construction
should be given as to avoid these consequen-
ces, if from the whole purview of the law, and
giving effect to the words used, it may be fair-
ly done.” 2 Cranch. 386, 399.

We adopt this construction the more readily
in this case, because the general law on this
subject in Spain, was the same as that con-
tained in the acts of our legislature, already
referred to. When the testimony of witnesses
residing out of the jurisdiction of the court
who tried the cause, was taken then by virtue
of a conunission, directed to another judge,
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the rule was to cite the opposite party, if ab- Fastn District.

Jan. 1821.
sent; however, notice to his attorney was good, ‘o~~~
.. . Doane
Febrero addicionada, par. 2. b. 3, cap. 7, no. 326. 5.
Farrow.

Our statute only re-enacts the general law,
and leaves the exception untouched.

An authority has been read from 4 Mum-
ford, to shew that when the principal is ab-
sent from the commonwealth, that service on
the attorney-at-law is not good, that it ought
to be given to the agent or attorney, in fact.
or if there is none, by publication in the man-
ner prescribed by law. This is a decision
under a particular statute. See Revised Code,
Virginda Laws, vol. 2, p. 521, sec. 21, in a coun-
try where the law has provided a remedy by
publication, for the absence of the party, the
very evil which is one of the principal reasons
that induces this court to hold the service on
the attorney good. We have alrcady secn
what is the practice in Spain, in regard to
taking testimony in this way, and we have no
doubt, that both reason and authority require
us to sanction and enforce it here.

We conclude therefore, that notice to take
depositions, must, in all cases, be given to the
parties, if they are in the state. And that if
they are absent, or eannot, after reasonable
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East'n District. Jili i
asen Disuiict. diligence, be found, that service may be made

w~~ on theattorney.

Doe Applyiag this rule to the case now before

FARRO™ the court, we find that both plaintiff and de-
fendant are citizens of other and different
states, and it has been proved, that at the
time notice was given to the attorney, the de-
fendant did not reside in this state, but was in
Mobile, state of Alabama. Under these cir-
cumsiances, we are of opinion that notice was
legally and regularly given to the attorney,
and that the plaintiff is entitled to derive the
same benefit from it, as if served on the de-

fendant himself.

It is therefore ordered, adjudged, and de-
creed, that the judgment of the district court
be annulled, avoided, and reversed, and that
the cause be remanded, with directions to the
judge, to receivein evidence, the testimony
taken under a commission, directed to John
Manager, of Mobile, unless some other legal
objection is made to its introduction, besides
the want of due and regular notice to the de-
fendant. It is further ordered, adjudged, and
decreed,that the appellee pay the costs of this
appeal.
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. . He who claims

ArreaL from the court of the first district.  as heir, must
prove the death
. .. of the ancestor,
PorTer, J. delivered the opinion of the whoispresumed
.. . to live till he be

court. The petitioner alleges that she is one one hunared
. years old.

of the heirs of the late John Brady, and as’” ifit be doubt
. . . ed which of the
such, became entitled, by an amicable parti- partiesintroduc-
. N ed a document
tion of the succession of her deceased futher, 10 velow, the su-
. . . . . preme court will

a certain piece of land, situated in the parish of presume it in-
. V. troduced by him
St. Jean the Baptiste, containing ten arpents, whose interest it

. . = was to do so.
or thereabouts, with the ordinary depth. When the de-
. . .. . fendant pleads
That at the time of said partition, viz. on the genergl is-
.. sue and does
the 18th day of October, 1805, the petitioner not set up a ti-
o tle, the plaintiff
was the wife of John Sassman, and that the is not relievea

from the neces-

property before mentioned, was her para- sy of povinga
Vor. ix. 33

T TOmAT

46 1388
a—
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E“}‘,;‘;.?;gﬁ“‘ phernal, or extra dotal effects. That she has

‘-~ pever been divested of her right thereto, by
SASSMAN

vs. her own consent, or by the authority of jus-
AmME & WIFE. |, . . .
————tice; and that, notwithstanding her right to
legal title in

Bimselfby shew- Said property, a certain
ing, that the de- _ . . . .
fendant has a Wife, have entered into possession, and retain
defective one . .
emanating from the same, which they have refused to deliver
the same source .o

ashisown.  to the petitioner, though often requested so

to do.
The petition concludes by a prayer, that
the property may be adjudged to the plaintiff;

Aimé, and his

that the said Aimé and wife may pay the an-
nual value of the property, from the time they
took possession, until the day of filing the
petition.

To this the defendants answered, « deny-
ing all and singular the allegations contained
in this petition, and praying to be dismissed
with their costs,” &ec.

On the issue thus joined, the parties came
to trial in the district court; there was judg-
ment for the plaintiff;, and the defendants
appealed.

The first evidence introduced, on the part
of the plantiff, is the document referred to in
the petition. By this act, it is stated in sub-
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stance, that Madame Angelique Westherer, Eastn Districy,

wife of Brady, had appeared before Achille ‘w~~~
Trouard, judge of the county of GermanCoast, Sassar
and declared, that having obtained, by a de- Atz & wiz,
cree of the court for said county, in the month

of Sep. 1805, permission fo sell the property of

her husband, who had disappeared, she had

found it more advantageous to enter into an
arrangement with her children, who had a

desire to preserve a tract of land belonging

to said Brady, and that she had made an
agreement with Philip Brady, her son, Au-i.

guste Daniel, husband of Marian Brady, and k

Jean Sassman, who was married to Rosalie K
Brady, the present plaintiff; that the said
laud should be partaken between them; that
the negroes, and other property, should be
sold, and that arbitrators should be named to
estimate the land. The act concludes in the

¥

usual form of a notarial instrument. It is
dated the 18th of October, 1805. On the
same day and year, the said Westherer, wife
of Brady, again appears before the judge, and
declares, that certain arbitrators, herein nam-
ed, had made a division of the land of said
Brady. This division is recited, and the act
assigns to Jean Sassman, in his own right, the
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two arpents of land for which this suit is
brought. This act i1s signed by Westherer,
wife of Brady, her son, Philip Brady, and
Sassman, husband to the present plaintiff.
Mention 1s made, that the other knows not
how to write, and the judge signs this act in
the same manner he did the first.

The next instrument offered was a sale of
the land now claimed, dated 20th of January,
1808 ; by which it appears, that Sassman sold
the land to one Francois Rulle, for $2200. On
the 5th of January, 1809, Sassman executed
before the judge of the county of German
Coast, a receipt, acknowledging that he had
becn paid by Rulle, the purchase money of
said land ; and in the same act he discharged
the mortgage which he had retained on the
premises, for the more perfect assurance of
the purchase money of the same.

Several witnesses were examined on the
part of the plaintiff; to prove what the pre-
mises in dispute would have rented for during
the last ten years.

Testimony was taken by the defendants, to
prove by parol, the consent of the plaintiff’ to
the alienation of the property for which she
now sues. The plaintiff objected to its intro-
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duction. Whether it be at all necessary to Fastn District.

Feb. 1821.
decide on this objection, in the present case, ‘o~
. SassmaN

will be hereafter considered. s,

AimME & WIFE.
To enable us to understand, correctly, the

effect which the evidence first detailed should
have on the rights of the parties, recurrence
must be had to the pleadings, in order to as-
certain what has been alleged and denied,
how much it is necessary to prove, and on
whom this burthen of proof is thrown.

In the petition it is stated that the plaintiff
is the heir of one Philip Brady, deceased ; that
the land sued for became her’s, by a partition
between the heirs of said Brady: she does
not allege that she ever was in possession of
it; but she asserts that her title to itis good,
and that Aime, and wife, illegally keeps pos-
session of it.

The defendants deny all and singular these
allegations. ‘

It is a general principle of law, we believe
m all countries, as it certainly is in ours, that
he, who has the affirmative to maintain, is
bound to furnish proof of the fact, which is
the foundation of his demand, see Par. 3,13.
The application of this principle to suits for
land, has established a maxim, that the plain-
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tiff must recover on the strength of his own
title, not the weakness of his adversaries.

Inthis case, the general denial in the an-
swer put the plaintiff on the proof of her title,
and to establish the truth of the allegation
contained in the petition, that her ancestor is de-
ceased, and that she, as his heir, has a right to
recover the property sued for, she produces
an act passed before a notary, which states, that
her father had disappeared, and that his child-
ren, and heirs, had divided the property which
belonged to him. Animportant question here
occurs, whether the plaintiff herself has not
produced evidence which prevents her re-
covering in the present action.

By the laws of this country, at the time the
partition already mentioned took place among
the heirs of Brady, if anindividual disappear-
ed, and no intelligence was had of his fate,
he was presumed to live one hundred years,
from the date of his birth, unless evidence was
furnished to the contrary, by those interested
{o destroy this presumption, and establish his
decease, Febrero addicionado, par.2, lib. 3, cap.
1, sec. 7,n0. 373. Curia Philipica, juicio civil,
p- 1, sec. 17, no. 22, and on failure of that evi-
dence, the heirs whom the law would have
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called to his succession, in case of his death, Fastn District.

Feb, 1821,

could only take possession of his property as ‘o~~~

/ . . . SASSMAN
curators, and be authorised to administer 1t 5.

.. . ‘pe . AIME & WIFE.
on giving security, (see authorities cited.) In

this case then, the plaintiff; instead of proving
that she 1s the heir of John Brady, deceased,
and as such, entitled to the land that once
belonged to him, has proved something en-
tirely different, namely, that Brady, her ances-
tor, is yet alive; for that is the conclusion
which the law compels us to draw from facts,
such as are here proved before us.

If then the plaintiff’s father is still alive, or 1
presumed by law to be so, and the plaintiff
herself has established the fact which creates
that presumnption in a suit, wherein she claims
property, as his heir, ,it is impossible she can
recover; for she disproves that which is the
basis of her demand. The law has pointed out
a mode, and an easy and a safe one, by which
the presumptive heirs of persons who may
have disappeared, can be put in possession of
the property they leave behind. This mode
the plaintiff and her co-heirs might easily have
pursued. Indoing so, they would have assur-
ed their own rights, and preserved those of
the absentee. whose death the law is so far
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from presuming, that it watches over and pro-
tects his property for a number of years, in
the hope, and expectation that he may again
return. The motives which induced the le-
gislator to thus guard the estate of absent per-
sons, or of those who may have disappeared,
are obvious, and this court feels that it 1s im-
portant to society that the law on this subject
should be strictly and rigidly inforced.

The question now before the court has
been very ably examined, in a case report-
ed in Merlin’s Questions de Droit. There the
heirs demanded property in right of a person
who had been absent, and not heard of for
forty years, and they grounded their demand
on the presumption, which this length of time
created, of his death. It was, however, clearly
shown, that not only did the law refuse to
lend itself to such doetirine, but, that on the
contrary, it presumed the absentee alive, un-
til the period of 100 years elapsed from his
birth, and judgment was accordingly given in
favour of those who held the property, which
the heirs thus claimed.

The principle here involved, was also well
considered in the case of Hayes vs. Berwick,
decided in the late superior court, 2 Martin,
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138, a case very similar in its principal Eastn District.

Feb. 1821.
features to the present. The plaintiffs claim- w~~
. . . SassmaN

ed a tract of land, in right of their ancestor. vs.

AIME & WIFE,

To establish their title, they proved that their
father had left Louisiana twenty years before
the inception of the suit, and had not since
been heard of. On this evidence the court
held, (and we think correctly) that the plain-
tiffs could not recover, as the law presumed
the ancestor still to exist.

In the declaration made by the wife of Bra-
dy, before the judge of German Coast, a copy
of which is annexed to the plaintiff’s petition,
and has been already referred to. She states,
« that having obtained a decree of the court,
authorising her to sell her husband’s property,
who had disappeared,” she came before him to
declare that the heirs intended to partake it
amicably, &c. It occurred to the court, as a
questionnecessary to be examined, whether the
declaration did not furnish evidence, that the
heirs might have been authorised to take the
steps they did, in relation to their ancestor’s
estate. We are satisfied, however, that it is
not legal and sufficient evidence of the fact,
that the bare recital of a decree of a court of
justice, in a private instrument, and that too.

Vor. rx. 34
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Eastn District. : . s 3
wtn Disict. by a person interested in establishing the fact,

w~~ is not the best evidence, that such a decree

PASYAT was given; a copy of the judgment, not a de-
ATE & WI'E- CJaration of the party claiming under it, ought
to have been produced.

But the plaintiff insists that the defendants
in this suit, have not the right to take advan-
tage of these defects, because she says they
claim under the same title she does, and to
prove this, refers to the record, where it ap-
pears,that Sassman, her husband, sold the pre-
mises now claimed, to Francoise Rulle, with
whom one of the present defendants, Aime,
was first married. The defendants deny that
they rely on this title, or that they set it up in
the court below.

On looking into the statement of evidence
sent up, we find that it is not stated by whom
this document was produced. It follows, i
order, the other written testimony offered on
the trial by the plaintifi; it precedes the parol
proof produced by her, and it is not at all
“connected on the record with the other cvi-

dence of the defendant. This, m itself, cre-
ates a strong presumplion who introduced it,
‘but a much stronger one arises from the fact,
that, without it, the plaintiff would net have
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produced any proof on a point indispensable Festn District.

in her cause; the identity of the premises
claimed: when, to the defendant it was not ne-
necessary, because they did not sit up title in
their answer. We are bound, therefore, to pre-
sume, that this document was offered on the
trial by the party who had an interest in do-
ing so.

Taking this for granted, we are of opinion,
that, in a case like this, when the defendant
pleads the general issue alone, and does
not set up title, the plaintiff’ cannot be re-
lieved from the necessity of proving a legal
title in herself, by shewing that the defendant
too has a defective one, which emanates from
the same source. How can the court tell
that this is the only title by which the defen-
dants hold the premises ?

The opinion just delivered, renders it un-
necessary to examine if the objection taken
to the parol evidence, introduced by the de-
fendant, 1s well founded or otherwise.

On the whole, we think that the plaintiff has
not made out a case which shews that she had
a legal title to the premises, and consequently,
that the district judge erred in giving judg-
ment against the defendants.

Feb. 1821.
N~

SASSMAN
8.
AIME & WIFE.
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ety It is therefore ordered, adjudged, and de

w~~ creed, that the judgment of the district court,

SAST;I **  be annulled, avoided and reversed, that there

AIME & . . 1
HES Y be judgment for the defendants, as in case of

a non-suit, and that the plaintiff and appel-
lee pay the cost of this appeal.

Hennen, for the plaintiff, Mazureau for the
defendants.

———

GORDON & AL. vs. MCARTY.

The delega- APPEAL from the court of the first district.
tion by which a
debtor gives to . ..
the credior a  MarTiy, J. delivered the opinion of the
new debtor, who

obliges himself court. 'The plaintiffs sue for the amount of
towards such

creditor, does  sundry goods sold by them to the defendant,

not operate a

novation, unless Who pleaded the general issue; and that, if
the creditor has

expressly de- — any goods were taken for him, in the plain-
clared, that he

intends 1o dis- tiffs store, it was understood they were to be,
charge his deb-

to, wiohas and they were actually, paid for by P. La-
made the obli- .
gation, nusse, to whom he has reimbursed the amount
of them.
Benoit, a witness of the plaintiffs deposed,
he was a clerk of theirs in 1819, and was in
their store when the defendant, and P. La-

nusse, came to buy goods. The defendant, se-
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: Eastn District.
veral times requested, that a separate account Fob, 1821,

might be kept of the goods purchased by him; w~~
that, some time after, the witness called on Gomgg& AL
Lanusse for a settlement, and was told the MCarr.
defendant had carried his bill of parcels home;
whereupon he made out a new one, but he is
not certain whether he included in it the
goods purchased by both the defendant and
P. Lanusse. The latter gave his own sepa-
rate note for the whole. The goods men-
tioned 1in the petition were sold to the defen-
dant, at the time, and for the price there stated.
The goods sold to the defendant, and those
sold to Lanusse were debited respectively.
Separate accounts, or bills of parcels, were
delivered to each of them. The account
carried by the witness to Lanusse, included
the account of the goods purchased by the
defendant, and those purchased by Lanusse.
Neither of the plaintiffs knew in what man-
ner that account was made. He was author-
ised to collect debts due to the plaintiffs, and
to give acquittances.
L’Espout was a clerk to Lanusse, when
Benoit brought the plaintiffs account for the
goods purchased by the defendant and La-
nusse. The plaintiffs were credited in ILa-
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nusse’s books for the whole, and the defen-
dant debited for his portion; and afterwards
Lanusse gave his note to the plaintiffs for the
whole account. The defendant settled with
Lanusse, and paid him the amount of his
goods, before Lanusse’s note to the plaintiffs
was protested.

The district court gave judgment for the
plaintiffs, and the defendant appealed.

The plaintiffs have proven, that the goods,
the price of which they claim, were purchased
from them by the defendant, and for his own
account. He, therefore, became indebted to
them, and is not discharged by the note of
Lanusse, which the plaintiffs received.

The delegation by which a debtor gives to
the creditor a new debtor, who obliges him-
self towards such creditor, does not operate
a novation, unless the creditor has expressly
declared, that he intends to discharge his deb-
tor, who has made the obligation, Civ. Code,
296, art. 176.

It is therefore ordered, adjudged, and de-
creed, that the judgment of the district court
be affirmed with costs.

Eustis for plaintiffs, Twrner for defendant.
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ALLYN vs. WRIGHT.
ArpeaL from the court of the first district.

Porter, J. delivered the opinion of the
court. In this case, there is neither state-
ment of facts, bill of exceptions, special ver-
dict, nor certificate of the judge, that the
record contains all the matters on which the
case was tried in the first instance. But the
garnishees insist, that there are sufficient
errors appearing in the proceedings, as sent
up here, to authorise the court to reverse the
judgment given against them.

The errors they allege to be,

1. That by their answer to the interroga-
tories propounded them, they had shewn that
there was not either credits or effects of the
absent debtor in their hands; and,

2. That if testimony was introduced to con-
tradict the answers filed by them. they should
have had notice of the time when that testi-
mony was to be taken. And, that this notice
does not appear to have been given therein.

To authorise judgment against the garni-
shees, the record must shew, either that their
answers to the interrogatories justify it, or that
they were legally notified that these answers
would be disproved by testimony.

271
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ALLYN
s,
WRIGHT.

Testimony
cannot be re-
ceived to con-
tradict the gar-
nishees’ answers
to interrogations
without making
them parties.
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This cause has taken a singular course, as
the persons against whom judgment has been
rendered as garnishees, are not those on
whom the attachment was served. The cor-
rectness of this might be well doubted, if they
had not voluntarily come before the court,
and made themselves parties to the proceed-
ings carried on against others.

The petition alleges, credits and effects of
the absent debtor, within the jurisdiction of
the court, and particularly in the hands of
R. Dyson and Robertson and Palmer.

The sheriff’ returns the attachment levied
on the goods, credits, effects, &c. of Wright,
the debtor, in the hands of Robert Dyson;
and Robertson and Palmer.

Robertson and Palmer discharge them-
selves, by their answer to the interrogatories.

George Dyson, attorney in fact, for Robert
Dyson, the person in whose hands the credits
and effects of the absent debtor had been at-
tached, swears, that he has nothing belonging
to him in his possession; but, that property to
the amount of $800 was put into the hands of
the late M:Millan and Dyson, by a person
named Walker, which he has since understood,
belonged to J. Wright; and that there may
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be under his controul, of said property, about Fa5tn Disttet.

Feb, 1821,
eight hundred dollars. ‘:\”‘*’”
Next, M‘Millan and Dyson, a co-partnership, S

vs.
already dissolved, appear, by a Mr. Sloane, meﬁ:h
their attorney in fact, to make an amended

answer. He swears, that prior to levying the
attachment, the balance in the hands of M<Mil-

lan and Dyson, due one Walker, in which he
understood Wright, the defendant, had an in-

terest, was already passed to the credit of
Robertson and Palmer.

Judgment has been rendered in the district
court against M<Millan and Dyson, garnishees
of Wright, the absent debtor, and, we think,
erroneously. The answer of Sloane, their
attorney in fact, shews, that at the time the
attachment was levied, they had no property,
credits, or effects of the defendant’s in their
hands, and this want of proof in the answer,
cannot be supplied by what is sworn to by
George Dyson, who is attorney in fact, for
another person, viz. Robert Dyson.

If, as is most probable, testimony was re-
ceived in the court below, to disprove the an-
swer filed, and judgment was given against
the garnishee on that testimony, notice to
him of the intention to do so. should have

Vou. 1x. 35
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been given as the law requires; and the fact
that it was thus given, ought to appear on
record ; otherwise, this court would appear
to sanction proceedings, by which, persons so
situated, might be ruined by ex parte exami-
nations.

It is therefore ordered, adjudged, and de-
creed, that the judgment of the district court
be annulled, avoided, and reversed, and that
the cause be remanded for a new trial, with
directions to the "district judge, not to hear
any testimony to contradict the answers filed
by the appellants, M<Millan and Dyson, until
it shall be made appear by the plaintiff, that
reasonable notice has been given them, that
testimony would be offered to disprove the
facts sworn to in their answers. It is further
ordered, adjudged, and decreed, that the
plaintiff and appellee pay the costs of this
appeal.

Carleton for the plaintiff; Smith for the gar-
nishees.
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East’n District.

MOLLON & AL. vs. THOMPSON & AL. S e
. . A _ava 4
Avppear from the court of the first district. Morroy & ar.,

8.
. .. THOMPSON
Matuews, J. delivered the opinion of the — &

court. This case is submitted, on an assign- Eror in re-

ment of errors, alleged to be apparent on weighing cvi-

the record. 223;:?12022?
The first relates to evidence given in the P,

court a quo, by the plaintiffs, in support of their

claim. Every thing, which is connected with

the facts of a cause, ought to appear in some

one of the modes pointed out by the law, for

bringing up appeals, so as to authorise an en-

tire re-examination of the case, both as to law

and facts. The party to a suit, who requires

the reversal of a judgment, on account of a

mistake or error in receiving or weighing evi-

dence, by the inferior court, must proceed by

a bill of exceptions, and statement of facts, or

by having the testimony taken down. Want

of evidence to support a judgment, cannot be

assigned as error, capparent on the record.

The appellants, therefore, fail on the error

first assigned.
The second error, which relates to the pe-

tition, appears, on examination, wholly unte-

nable; and the third, the solidity of which
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Eastn ?éﬁ;{fch depends entirely on the two first, cannot sup-

w~~ port them.
MorLgx & Ax.
8.

T’?fo.“” It is therefore ordered, adjudged and de-
creed, that the judgment of the district court
be affirmed with costs; with an addition of
six per cent. for the damages sustained by the
appellees, by the frivolous appeal.

Eustis for the plaintiff; Maybose for the de-
fendants.

et
WALLER vs. LOUISIANA INSURANCE COMPANY.

If the copper  Appeal from the court of the first district.
be taken off a

vessel, this be- . L.
ingrendered ne-  PorTER, J. delivered the opinion of the

cessary, on ac-

count of the in- court.* This suit was commenced on an in-
jury she had sus-

wined, the in- surance effected on a pilot-boat at the Balize,

surers cannot a-

vail themselves called the Eliza Patterson. The petition

of this being

done without  gyers, that by tempestuous weather and heavy

their consent. .
gales at sea, the said boat was greatly damag-
ed. That the injuries she thus received,
made it necessary she should be repaired.

That she was so, at the expence of the peti-

* MarTIN, J. did not join in this opinion, being a stock-
holder of the company.
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—d

tioner, and that these repairs cost the sum of Fast'n District.

Feb. 1821.
$1386 60 cents, which the defendants refuse ‘o~

WALLER
to pay. 5.

. . Louisiana In-
The answer consists of a general denial of svrance Conm.

all the allegations contained in the petition.

The following facts were submitted to a
jury, on the part of the plaintiff.

1. Was an insurance effected on the schoo-
ner Eliza Patterson, on the  day of Novem-
ber, 1817, for a period of six months, as stated
in the petition?

The jury answer, yes.

2. Was the amount of expence incurred by
the plaintiff, for the repairs of his said vessel,
afterwards, during the insured period, the
sum of $1386 60 cents, as stated in the pe-
tition ?

The jury answer, yes.

3. Were the repairs made necessary by the
perils of the sea, to which she was exposed
in the months of January and February, 1818,
or from unseaworthiness of the vessel prior to,
and at the time of the insurance?

The jury answer, that the vessel was sea-
worthy at the time of insurance, and the ex-
pence incurred were rendered necessary by
the perils of the sea.
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4. Does it appear, that during the insured
period, she was insufficiently manned, rigged,
or found; or, that there was, on the part of
the insured, in fact, a want of care or skill in
the conduct of the said vessel ?

The jury answer, no.

Facts on the part of the defendants,

1. That the said schooner, Eliza Patterson,
was not, at the commencement of the voyage,
after the voyage began, and during the con-
tinuance of the same, sea-worthy.

The jury answer, that she was sea-worthy.

2. That after the insurance, mentioned in
the petition, was effected, and before the loss
was sustained, the bottom of the said schoo-
ner was changed, by taking off her copper,
without the leave of the defendants, so as to
affect the risk.

The jury answer, to the second question
submitted by ihe delendants, that the copper
was taken off, but that there is no evidence
that it was taken with or without the leave of
the defendants; that the taking off of the
copper was rendered necessary after the
damage she had sustained at sea. It is the
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opinién of the jury, that it did not invalidate Eastn District.

) Feb. 1821.
the policy. o~
T WALLER
3. That there was a deviation from the vy
. Lovursiana In-
voyage insured. SURANCE COM.

The jury answer, no.
The district court gave judgment for the
plaintiff; and the defendants appealed.

The case is submitted to us without argu-
ment, and we think, on the facts found by the
jury, that the plaintiff is entitled to recover.

The only defence which the defendants
have attempted to maintain, viz. a change,
without their consent, in the condition of the
vessel, after she was insured, by taking the
copper off her bottom, has been destroyed by
the verdict, which declares, that this change
was rendered necessary after the damage she
had sustained at sea. We are of opinion,
that under these circumstances, the consent
of the defendants was not required to autho-
rise the alteration; and it is therefore order-
ed, adjudged, and decreed, that the judgment
of the district court be affirmed with costs.

Smith for the plaintiffi Dwrean for the de-
fendants.
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East’n District. § .
“Feb. 1891 WOOLSEY vs. PAULDING.
..
WoorsEY Arpear from the court of the first district.
PAUII;.)ING.

PortTer, J. delivered the opinion of the
,sﬁf;f;:ﬂelifz(y) court. This action was commenced on a
o e e promissory note for 15000, executed at New-
Suuee e i York, on the 15th July, 1814, by Marquand
o 2 and Paulding. This partnership is alleged
?;2:‘0‘1.;;’““"" to consist of two persons, vtz. Isnac Marqu-
ma;,ril,ca,f%l?ir:,ﬂf_falld and Cornelius Paulding ; that they car-
montal ],,‘12,‘?2 ried on business in New-Orleans, under the
fﬁéﬁ’;ﬁ?ﬂ;ﬂed firm of Cornelius Paulding and Co. and in
e e New-York, under that signed to the note.
It the same in-

terrogatory be L he sum of 312,317 99 cents, is stated to be

putin the origin-

2 and a supple. A€, and judgment is demanded for it.

mental answer,

aud the plunng¢ 1 D€ note is attached to the petition. There

having tailed to «

auswer it, with 18 Indorsed on it a credit for $3425 75 cents,

::l;ﬁ::;];:;t:f and for all the interest that had accrued up
does <o tl‘:;its}lllp- to the 21st of January, 1818.

gﬁf;‘;f;‘é::;ry‘he To this petition, Cornelius Paulding, one
:Sligﬁ.tiﬂz 3?11;?: of the defendants, filed a separate answer, in

the answer will

bo read. which he, first, pleads the general issue, and

As 3 . . . . .
must b omade then specially, that he is not indebted, in his
out to induce the

supreme court to Private capacity, nor as a partner, with the

remand a4 case

for a new trial, 521 Marquand, to the petitioner; that if

when no 'lppll

cation wasmade Marquand was indebted, it must be on his

for it below. . .
o b private account, and not as partner. To this
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answer, there are subjoined various interro- Eastn District,

_ Feb. 1821,
gatories. -~
WooLsey

A supplemental answer was afterwards put 2.
Pavipive,

in by consent, in which it is alleged, that the

. Answers to in~
transaction between Woolsey and Marquand terrogatories re-

was not a partnership, but a private one, for fﬁ;},ﬁ o Nene

the use and benefit of the said Marquand; X,‘:;];;n‘i‘:(fb;c“

that the note on which this suit is brought, i ;‘;Vtif;s:f of

d thy
was one of two notes, for the repayment of stgtgja‘a;’ef

which, the said Marquand pledged 930 shares Jcnsy, 2
of the stock of the Phenix Bank, late New-
York Manufacturing Company.  That the
stock pledged for the re-payment of the note

on which this suit is brought, is more than

suflicient to pay for the same, and that the
defendant never had any knowlege of the
loan from Woolsey to Marquand. To this
answer several interrogatories are also an-
nexed.

Issues were made up and submitted to a
special jury, who found a number of facts.
The court gave judgment for the plaintiff]
and the defendant appealed.

During the progress of the trial, several
bills of exceptions were taken, which will-be
hereaiter noticed.

The defendant and appellant now insists,

Vor. 1x. 36
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1. That the suit ought to have been dis-
missed on his application in the court below,
because the plaintiff neglected to answer the
interrogatories submitted to him.

2. That the cause ought to be sent back
for a new trial.

3. That if this is not done, judgment must
be rendered for the defendant; and lastly,
that, if the court decides against him, on all
these points, that the judgment must be
amended as it respects the interest.

J The first ground taken by the defendant,
is brought before us in the second bill of ex-
ceptions, which states, that after the jury had
been sworn, the defendant moved to have
the petition dismissed. because the plaintiff
had failed to reply to the interrogatories an-
nexed to the answer.

We are of opinion, that this application
came too late, and that the district judge did
not err when he refused to accede to it. If
the testimony of the plaintiff was important to
the defendant, and was improperly withheld
from him, he might have refused to enter into
the trial. But having once done so, he had
no more right to move to have the cause dis-
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missed, because he wanted that testimony, Eastn District.

Feb. 1821.
than he would, at that stage of the proceed- o~~~
- . : . Woorsex
ings, to have obtained a continuance, be- vs.

Pavyipixg.

cause he had not within his reach other evi-
dence material to his defence.

II. The next point made by the appellant,
that the cause ought to be sent back for a
new trial, is endeavoured to be maintained,
as well on bills of exceptions, taken to the
introduction of testimony, as on the finding of
the jury on some of the facts submitted.

The first bill of exceptions states, that on
the trial, the judge permitted the plaintiff to
read answers to the supplemental interroga-
tories, although it was objected, that he
had failed to reply to those annexed to the
original answer; and it is now urged, that
these interrogatorics formed but one whole,
and could not be divided.

If there was any sound objection to the
course here pursued, which we are far from

admitting, we think, at any rate, the defen-

59
dant cannot make it. For if error does exist
in the proceeding, it commenced with him.
If these interrogatories formed but one whole,

why were they not put together. and at the
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Eastn District. game time ?  That which is asked separately,

Feb. 1821.
e

WooLsEY
v8.

PavipiNG.

may be surely answered in the same way,
and the district judge certainly did not err
when he held, that the plaintiff had a right
thus to reply to them.

III. Another decision of the district court,
complained of, is, that which admitted a wit-
ness to state certain admissions of the defen-
dant, as to the sum which he owed the plain-
tiff. 'These admissions, it is contended, were
made in the hope and prospect of a compro-
mise, and cannot, therefore, be given in evi-
dence. Ifit appeared to this court, that they
had been so made, we should certainly have
held with the defendant’s counsel, that they
could not be received. But we cannot gather
from any thing, shewn to us, that this was the
fact. We do not know, in truth, that at the
time there was any dispute between the par-
lies, as to the amount due; and are, therefore,
of opinion, that the evidence was proper to
be submitted to the jury.

We are next called on to remand the cause,
because the judge charged the jury, that an
answer to one interrogatory was virtually an

answer to another, if both were the same in
substance.
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By the bill of exceptions taken to this opi- Easn District.

Feb. 121,

nion, it appears that the defendant, having -~

. . . WouLSEY
failed to get the cause dismissed, by reason vs.

PavLDING.

of the interrogatories not being answered,
then turned round, and urged, they must be
taken as confessed. The judge admitted the
correctness of the doctrine, but stated to the
jury that when the same question had been
put in the second, or supplemental answer,
filed by the defendant, the answer to this
question destroyed the presumption which
the law would otherwise have created, from
not replying to the first. In this opinion,
which is sound sense, and which violates no
technical rule, this court fully coincides.

We now come to the facts submitted, and
the answers thereto, which the defendant in-
sists, are found by the jury so defectively,
that a new trial is necessary to do justice
between the parties.

Before entering on this enquiry, we think
proper to state, that we shall always require
a strong case to be made out, to induce us to
remand a cause for a new trial, when no ap-
plication to ebtain the same relief was made
in the court below, and this—first, from a wish

to discountenance a course of proceeding,
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which, by permitting the party to apply here,
for what he might have obtained in the other
court, must necessarily bring with it great de-
lay; and secondly, because we lose the benefit
of the opinion, and information of the judge
who tried the cause, who saw how it was
conducted, and who heard the witnesses.
The statute which gives this court the per-
mission to remand for a new trial, ¢ when the
justice of the case requires it,” meant to con-
fer an authority that would enable us to pre-
vent injustice, in causes so circumstanced,
that without this power one could not reach
their merit, but left the ordinary application,
on common grounds, to the court who tried
the cause. This intention of the legislature
is manifest, from the provision contained in
Martin’s Digest, vol. 2, page 202, which de-
clares, that a new trial shall not be granted, unless
the mction is made in suflicient time, to ena-
ble the court to pronounce on it, during the
session at which the trial of the cause is had.
Our attention is first called to the third fact,
on the part of the plaintiff, the answer to which,
it is alleged, amounts to a general verdict.
The fact submitted, was in these words,
- that the stock pledged for the payment of
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the above note, has been sold by consent of Fagtn Districe,
Feb. 1821,

Cornelius Paulding and Isaac Marquand, and ‘o~~~

. . W
the proceeds credited to the said note, and R

after crediting the same, and all other pay- paemY.
ments, the sum paid on said note, amounts to
, and no more.”  Answer by Jury, “ to
$3424 75 cts. on the 21st of January, 1818,
interest paid to that date.”

It is clear, that this, so far from amounting
to a general verdict, which is a conclusion
from all the facts and laws in the case, only
finds one fact; and that is, the sum paid, for
which the defendant is entitled to a credit.

The next objection is, that in the finding of’
the jury, on the second fact submitted by the
defendant, they refer to an account, which ac-
count does not exist, and is not to be found in
the record.

As the jury have found the fact positively,
we do not thiuk that the circumstance of their
having added, “according to an account,”
¢an, in any respect, vitiate the finding.

The answers to the third and fourth facts.
are stated to be given in so incomplete a man-
ner, that the meaning of the jury is not intel-
ligible. We believe, however, that the mean-
ing to be drawn from them is plain. and ad-



288

CASES IN THE SUPREME COURT

Eastn District. mits but of one interpretation. The jury is

Feb. 1821.
A e 7

Woorsey
8.
PavLbpING.

asked, in the fourth interrogatory, « werc not
930 shares of the stock of the Phenix Bank
pledged by Marquand to Woolsey ? This they
answer in the affirmative. Theyare next asked
in the interrogatory immediately succeeding,
“were not 330 shares of the Phenix Bank
pledged by Marquand to Woolsey, for securing
the payment of the note of hand, to the petition
annexed ? And on this, they find that there
was not 330 shares pledged in addition to the
930 aforesaid. This is certainly saying, that
the 330 last mentioned, made a part of the 93¢,
and that therc was but that number pledged
in all.

The finding to the sixth interrogatory, ad-
mits of the same explanation.

The answers to the eighth and fourteenth
questions, are next alleged to be inconsistent
with each other, and that judgment cannot be
given on them. Thereis an apparent, but not
a real contradiction here. The eighth fact sub-
mitted to the jury is, « did Marquand pay any
thing to Woolsey, on account of the monies
stated in the petition, to be advanced to Mar-
quand and Paulding ? To this, they answer, he
did not. The fourteenth. requires them to
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say, “if any payment was made on account Eastn Distict,

Feb. 1821,

of the note annexed to the petition, and on o~~~
. . w

this they find that 3424 75 cts. were paid.” it

PavrpinG,

Now, although both these facts relate to a
demand, arising from the same cause, and that
is, the note on which suit is brought, they are
still perfectly consistent with each other. For
it 1s true, that the defendant has made a pay-
ment on the note. But, as the petition only
alleges the balance due, after deducting that
payment, it is equally true, that there is no
payment on account of the monies stated in the pe-
tition to be advanced.

The twelfth fact which inquires of the jury,
at what time were the 930 shares of Phenix
Bank stock, pledged to the plaintiff, by de-
fendant’s partner, is answered, “ believed
to be pledged when the money was loaned,”
and this finding, it is said also, requires a new
trial. « We do not, however, think so, for al-
lowing the defendant to fix any date he pleases
for the period when the stock was pledg-
ed, it cannot alter the judgment, which the
other facts, found in the cause, compel the
court to pronounce.”

HI. The last point, made by the defendant
Vor. ix. 37
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is, that judgment ought to be given in his fa~
vour, because (as is alleged) the plaintiff,
not having answered the interrogatories pro-
pounded to him, they must therefore be taken
as confessed, and the finding of the jury, con-
trary to such confession, is void.

The answer to these interrogatories was
first taken before a notary public, who certi-
fied them under the seal of his office. This
not being considered sufficient, they were
again drawn up, and sworn to before Cadwal-
lader D. Colden, mayor of the city of New-
York, who attests the fact under the seal of
the mayoralty of the city. To this there is
added a certificate of governor Clinton, under
the privy seal of the state, that he is mayor,
and that full faith and credit is due to his offi-
cial acts. The bill of exceptions also states,
that the plaintiff offered proof of the identity
of the seals, and that of the hand writing of
the respective signatures already mentioned.

The judge refused to admit these answers
so certified, and the plaintiff’ excepted.

It is now contended, that they were proper-
ly rejected, because the mode pointed out by
the acts of congress for authenticating records
and judicial proceedings of a state, so that
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. . . : East’n District,
they may be given in evidence in another, *57 Distr

has not been pursued in the certificate annex- ‘o~~~
ed to them. Wooems
The first legislative provision, on this sub- Faveome.
Jject, is contained in an act of congress, passed
26th of May, 1790, which provides, « that the
acts of the legislature of the several states,
shall be authenticated by having the seal of
the respective states affixed thereto : that the
records and judicial proceedings of the courts of
any state shall be proved and admitted by the
attestation of the clerk.
Now, this is not a record of another state,
for the original is sent on here, and no “ memo-
rial or remembrance” of it is preserved in the
place where it is taken; Is it then a judicial
proceeding of a court of another state? We think
not, nor can it be so considered, unless it is
adopted as a principle, that every official act
of asingle magistrate is one. For surely the
administering of an oath to a person present-
ing himself to swear, to a voluntary affidavit,
1 not the judicial proceedings of the court of an-
other state. It can hardly be called a judi-
cial proceeding of the individual who takes
the affidavit, but certainly makes not a part of
the proceedings of their courts.
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If any doubt remained, that the act of con-
gress never was intended to embrace such a
case as that now before the court, that doubt is
completely removed, when we consider the
mode of proof required by it, « the attestation
of the clerk of the court, with the seal, if there
is one, and the certificate of the presiding
judge, that it is in due form.” We are not
acquainted with the laws of any state, in the
union, which have provided magistrates, act-
ing in a single and distinct capacity, with a
clerk, &c. and the other means of complying
with these provisions: hence we conclude,
they were not intended toembrace such a case
as the present, and unless we were to decide,
that answers to interrogatories must, in every
mstance where the party lives in our sister
states, be sworn to before a court so consti-
tuted, as to admit of their proceedings being
authenticated in the manner pointed out by
the act already referred to, we cannot reject
all other legal proof of the fact.

It was, however, more particularly urged in
argument, that this case came within the pro-
visions of the act of congress, passed 27th
March, 1804, supplementary to that suit cited
and commented on. The part of thatact ne-
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- East’n District,
cessary to be quoted for a correct understand- Fasts Dictri

ing of the point, now before the court, is, that o~~~
. . . WooLsEY

which Innumerates what kind of acts are ne- v,
PavLpinG.

cessary to be thus proved. Its words are, that
“from and after the passing of this act, afl re-
cords and ezemplification of office books, which
are, or may be kept in any public office of a
state, not appertaining to a court, shall be
proved and admitted in any other court or of-
fice, by the keeper of said records or books,
and the seal of his office thereto annexed, if
there be a seal. &e,”

We deem it unnecessary to enter into any
reasoning, to show that this law is not in any
way applicable to the case before the court.
That which provides alone for the attestation
of records and office books, by the keeper of these
records and books, cannot, for a moment, be
held to have any relation to an act where the
original, instead of being recorded there, is
sent on here; and, on the whole, it is evident to
the court, that the acts of congress, on this sub-
ject were intended to provide for the authen-
tication and proof of those proceedings, which
are matters of record in the state from whence
they are taken.

We do not wish, however, to be understood
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to say, that had these answers been authenti-
cated, in the mode pointed out by the act of
1804, we should not have held it sufficient,
that act having done little more than make
a statutory provision of what was already a
general rule of evidence. 2 Cranch, 238.

It now only remains to consider whether the
plaintiff offered legal proof of the answers
to these interrogatories being sworn to, and
we are all satisfied that he did, and that the
evidence should have been received, 3 Johns.
Rep. 231, 7 ibid. 514, 8 Massachusetts, 273,
Philips’ Evidence, 319. *

Arriving, at last, at the merits of the case,
which the ingenuity of counsel has made it so
difficult to reach, we find the facts alleged
in the petition, on which recovery is demand-
ed, fully made out, and supported by the ver-
dict of the jury, on the facts submitted to
them, and the interest given by the court be-
low, has been legally established, according to
the principles recognized by this court, in the
case of Boggs vs. Reed, 5 Martin, 673.

It is therefore ordered, adjudged and de-
creed, that the judgment of the district court
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be affirmed with costs, and that the defendant Eﬁ;;gg ?gf};icb

and appellant pay the costs of this appeal. o~

WooLsEY

VS,
Livingston for the plaintiff, Hennen for the Pavivive.
defendant.

.
PEABODY & AL. vs. CARROL.

Appear from the court of the first district.  When the sate

of a slave is un-~
attended with

MaTrews, J. delivered the opinion of the .y rear ficuti-

ous, Oor conveun-

court. In this suit, which originated by at- jonu activery,

he is still liable

tachment, two slaves have been seized as the i, 1. attached
property of the defendant, and are claimed for the vendor's
by A. Hynes, as belonging to him.
In support of his claim, he offers in evi-
dence, a bill of sale from the defendant, the
fairness and genuineness of which seems not
be disputed; but it does not appear, that the
sale was attended with a delivery of the pro-
perty.
There is a provision in our statute, relating
to the tradition or delivery of slaves, which
states, that it may take place, either by actual
delivery made to the buyer, or by thc mere
consent of the parties, when the sale men-
tions, that the thing has been sold and deli-

rered. Cir. Code, 350. art. 28.
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The bill of sale produced by the claimant,
contains no clause expressive of such consent
of the parties, as prescribed by the law cited.

It is in evidence, that the slaves were not,
at the time of executing the sale, in the ac-
tual possession of the vendor; but were on
board of a keel-boat then descending the
Mississippi, according to the testimony of
Green, a witness examined in the cause; and
according to the bill of sale, they were hired
on board of the steam-boat, Gen. Jackson.

If this sale is to be considercd. as a con-
tract, entered into, and completed in the state
of Tennessee, which is by no means clear,
we have no evidence before us of the lex loct,
and must, consequently, decide the case in
conformity with the laws of the state where
the property is found, and the suit com-
menced. In doing this, there is little diffi-
culty, if we adhere to former decisions, in
similar cases, by which it has been establish-
ed, that before actual delivery of the thing
sold, it may be attached by the creditors of
the vendor. Duwrnford vs. Brooke’s syndics, 3
Martin, 222, Mumford vs. Norris, 4 ib. 25.

As there has been no delivery of the slaves,
either real. fictitions. or conventional. we are
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of opinion, that the district court is erroneous Fast'» District.

in denying them to the claimant.

It is therefore ordered, adjudged, and de-
creed, that the judgment be annulled, avoid-
ed, and reversed; but as there is not suffi-
cient evidence, in the record, to authorise a
judgment against the defendant, it is ordered,
that the case be remanded, with directions
to the judge to proceed therein, as if the pro-
perty attached did really belong to the ab-
sent debtor.

Livermore for plaintiffs, Preston for claimant.

KIRKMAN vs. HAMILTON & AL.

Apprar from the court of the first district.

Feb. 1821,
N~

PEABODY & AL,

S,
CARROL.

A factor who

has accepted

draughts for his

Marnews, J. delivered the opinion of the principal, has a

lien on the goods

court. This is a suit by attachment, wherein in his hands,

a quantity of tobacco was seized, in the pos-

session of Jackson, the garnishee, as the pro-

perty of the defendants. The former claims

a lien on the tobacco, and a preference to be

paid the sum of 85595 97 cents, out of the

proceeds, as creditor of the defendants, on
Vou. . 38

which an at-
taching creditor
cannot defeat,
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E&;';?I; 11);;*;10"- account of a bill, or order, drawn by them, for

w~~ $5000, in favour of B. Williams, and $595 97

KIRKMAN

vs.
SR appears by the evidence in the cause,

cents, on other accounts.

that the bill was accepted by the garnishee,
before the attachment was levied, and was to
be paid out of the tobacco, subsequently at-
tached in his hands.

As the plaintiff does not contend against
the lien and privilege claimed by the gar-
nishee, to the extent of his own debt, it is only
necessary to enquire what effect his accept-
ance, in favour of Williams, ought to have in
opposition to the right claimed by the attach-
ing creditor.

It has already been dectermined by this
court, in several cases, that, before the deli-
very of the property sold, it is liable to be
seized by the creditors of the vendor. See
the preceding case and those there cited. On the
authority of those decisions, the plaintiff’s
counsel relies, as applicable to the present
case.

We are of opinion, that the situation of the
claimant, in the case now under consideration,
is clearly distinguishable from that of a vendee,
who has not obtained the delivery of the
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thing sold. The garnishee does not pretend East's Districs.

Feb. 1821.
to an absolute and exclusive right of pro- ‘@~~~
. . . Kirxmaw
perty, as in a sale; his pretensions do notex- vs.
. . .y Hamtonw &
tend to the entire exclusion of the plaintiff’s Al

right to attach the tobacco, as would happen
in the case of a vendee. He only insists on
his privilege and preference, as a possessor
of the property of the defendants, who are
indebted to him ; and, on his just and equitable
claim, to be secured for his acceptance.

If he claimed as a purchaser, and shewed
a bona fide contract of sale, made previous to
the levy of the attachment, the plaintiff would
fail entirely, for the garnishee was in posses-
sion of the property.

Notwithstanding this clear and evident dis-
tinction, between the claim of a vendee and
that made by the garnishee, in the present
case, let us suppose, that it may be somewhat
different, to discern any sound reason, why a
fair purchaser, who has paid the price of the
thing bought, when the sale is unaccompanied
by tradition, should be placed in a worse
situation than a factor, who claims certain
lieus on the property in his possession. To
such difficulty and doubt,if theyreally do exist,
it might be answered,that in relation to a sale.
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East’n District. s . .
stn Dirict. the rules are positive, clear, and explicit, and

v~~~ laid down by the laws of the state while
KIRKMAN

vs. commercial transactions (purely such) are
Hamror & 4o be governed by the customs and usages of
merchants, or the lex mercaforia.

Considering the right and claim of the gar-
nishee, in this case, under the government of
the law-merchant, we have not the least doubt
of their legality and equity. When the owner
of property is justly indebted to his factor
or agent, who has the possession of it; or
when the latter has accepted the bills of the
former; or, in any other manner, has bound
himself as principal to a third party, on the
faith and credit arising from the property
thus possessed by him we are of opinion, that
it would be unjust and illegal to prefer the
rights of an attaching creditor to those of the
factor, whenever the transactions between the
principal and agent, are in the usual and free
course of trade, 4 Dallus, 279, 4 Mass. Rep.-
258, 263.

It i1s therefore ordered, adjudged, and de-
creed, that the judgment of the district court
be affirmed with costs.

Livermore for plaintiff; Maybin for defendant.
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STATE vs. JUDGE LEWIS.

ArprLicaTiON for a mandamus.

Porter, J. delivered the opinion of the
court. In this case a writ of sequestration
was obtained by Johnson & Ward, against
Brandt & Foster, which, on motion of the de-
fendants, the court discharged. An appeal
was prayed from this decision, which was re-
fused, and now on a rule served on the judge,
requiring him to shew cause why a mandamus
should not issue, to compel him to allow said
appeal as prayed for, he has assigned, as a
reason why he did not grant it that there had
not yet been rendered any definitive judgment
in the cause from which an appeal would lie.

We are of opinion, that this is not a good
reason, and that the plaintiffs have a right to
have a revision of that judgment here. This
court has already decided in several cases,
but particularly in that of Prampin vs. Andry,
4 Martin, 315. That, whenever the judgment
or decree, in the court below, occasioned a
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Fast'n District,
Feb. 1821.
A a'a 4

SPATE
8.

Jurpee LEwIs.
An appeal lies

from the dis-

chaige of a writ
of sequestration.
“Hma0l
5 347
“9m 301
\ 52 1193\

grievance trreparable, it was one against which

this court ought to relieve, and that such
a case was proper for an appeal. Hcre the
order quashing or discharging the writ of se-
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East'n District. ion, if 1 erly made, might forever
stn Diswict. questration, if improperly , Mg

@~~~ have deprived the plaintiff of obtaining that,
STATE

2s. which was perhaps the very object that indu-
JupeE LEWS: oed him to commence suit. It is clearly there-
fore, within the principle which the court has
established in the case before cited. Let the

mandumus 1ssue.

——

STATE vs. JUDGE LEWIS.

Anappeallies  AppricaTion for a mandamus.
from the dis-

charge of a per- . . . . .
son arrested for  T'his case is similar tq that just decided, of

want of bail.

Johnson & Ward vs. Brandt & Foster, except
that there the appeal prayed was from an or-
der, discharging Foster from custody, after he
had been arrested, and held in confinement,
for want of bail. The judge has assigned the
same reason as in the preceding case, that
there has not yet been a final judgment; but
here, as well as in that which we have this
moment acted on, we think an improper dis-
charge of the defendant out of custody, might
work an irreperable injury to the plaintiff’ in
the suit, and are of opinion, that in this case
also a mandemus do issue.
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CANFIELD AL vs. M<LAUGHLIN. Eastn District.

Y Ve
ArpeaL from the court of the first district. CanrirLp&ar

8.
M‘LAUGHLIN.

Hoffman, for the plaintiffs. In this case the A factor has

a lien, on the
plaintiff's have attached a quantity of cotton, property of his

which the claimants contend is their property, anie
and was so at the time it was attached. The

plaintiffs have obtained a judgment against

the defendant, for the amount of their de-

mand, from which there has been as yet, no

appeal placed onfile in this court; and therc-

fore, the only issue in this case is, whether the

claimants or the defendant were the owners

of the cotton when attached.

1. There was no deliveryofthe cotton in dis-
pute, to the claimants, and therefore the right
of property was in the defendant, when our
attachment was laid.

2. If a delivery to the claimants was made, it
did not make them owners of the cotton, inas-
much as they received it as the factors or
agents of the defendaut.

I. The claimants have filed a bill of lading,
as their title to the cotton, making them the
consignors and consignees, and which, in the

absence of other proof, might be conclusive.



East'n District,
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But the presumption, raised by the bill of

w~~ lading, is, however, entirely destroyed by the

CANFIELDEAL

M‘LAUGHLIN.

testimony on record. We had a right to ex-
plain the bill oflading,and to show that the de-
fendant shipped the cotton, and not the claim-
ants, as mentioned in it. Marylond Insurance
Co. vs. Radius, 6 Cranch, 338 ; Polter vs. Lau-
ring, 1 Johns. Rep. 223. It cannot be pre-
tended the claimants were the owners of the
cotton at the time it was put on board the
schooner Pearl, for the testimony is positive,
that it was the product of defendant’s farm.
and sent by him to the mouth of Pearl river,
to be there shipped, by the first vessel bound
to New-Orleans.

It is also in proof, that the defendant is a
planter, and the claimants, commission mer-
chants, and that the cotton in question, is part
of defendant’s crop, sent by him to the claim-
ants, to be by them sold, to pay the debt due
them. Rankin, the person in whose charge
the cotton was put by the defendant, says,
he took the bill of lading on file, but this was
not as agent of the claimants, for it was with-
out their knowledge. The claimants do not
iaform us, in their claim on file. whether they
derive their title to the cotton from a sale. a
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N East’n District.
dation en payement, or asa pledge. In every ®agh D

case, however, a delivery is necessary to ‘&=
transfer the property, according to our laws, CANW»? pan
Durnford vs. syndics of Brookes, 3 Martin, 226. MLavepux.
The claimants are bound to prove the pro-
perty they claim, belongs to them, Lee vs.
Bradlee & ol., 8 Martin, 55. They rely upon
the bill of lading as their title to the cotton,
which, let us suppose, for the sake of argument,
1s equivalent to a bill of sale; where is the
evidence of a delivery? Willit be contended
that a delivery to the carrier was a delivery
to the claimants ? By the common law, such
may be the case when the property is shipped
for and on the account and risk of the con-
signee, 1 Johns. Rep. p. 1. But, in this case,
the bill of lading is silent as to the risk, it
was, therefore, borne by the shipper, to make
a delivery to the carrier, or delivery to the
consignee, the carrier must be one specially
named, and employed by the consignee, and
the property shipped at his risk; such is the
opinion of justice Buller, in Ellis vs. Hunt,
3 Durnford & East, 468.

Such a delivery to the consignee, as would
take away the right of stopping in transit,
which the law gives the consignor. is neces-

Vou. ix. 39
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sary to transfer property to a vendeee, by
our laws. Now, can it be said. that the de-
fendant could not have exercised that right
after delivery to the carrier? Let us now en-
quire, if there was a delivery of the cotlon to
the claimants, at the basin. Rankin says,
Ramsay came to the basin, and told the cap-
tain of the schooner, not to unload the cot-
ton, as he had no mecans of taking it away.
Here then, was no delivery, for the cotton
was neither seen nor counted by the claim-
ants; neither was there a delivery by con-
sent of parties, propter magnitudinemn ponderis,
for that provision of the law is not applicable,
being intended for pillars, and such like thing«
of great weight, Domat. 1, 2.2, art. 5. Be-
sides, In the present case, the claimants re-
fused to receive, when the ofler to deliver
was made by the captain. How can that be
a delivery, which has not the effects of a de-
livery, as between the parties, for if the cotton
had been intended as a dation en payement, an
actual delivery to the claimants, was neces-
sary to put the risk of loss upon them? In
the case already cited from 3 D. & E. 468,
the goods were deposited in an inm, where

the person to whom they were sent, put his
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mark upon them, and the court deemed that Fastn District,

Feb. 1821.
a taking into possession; nothing equivalent ‘o~~~
. . . CANFIELD&AT
was done in this case by the claimants, for the vs.

: . M‘LavGHIaN.
marking was such a receipt of the property,

as to operate a complete transfer. In Durn-
ford vs. syndics of Brooles, this court decided,
that an actual removal of a part of the goods,
comprised in the same bill of parcels, did not
operate a delivery of the remainder.

II. But the cotton did not become the pro-
perty of the claimants, by a delivery to them.
The testimony in the case shews, the cotton
was sent to the claimants, as factors of the de-
fendant, a dation causa solutionis, out of the
procecds thereof. They did not purchase it,
for there was no agreement to that cffect, nor
i5 there any evidence of an agreement to re-
ceive 1t in payment of a debt. In either case,
it was necessary, that the weight and quality
of the cotton should have been known to
both parties, and that a price should have
been agreed upon. Can the court then hesi-
tate onc moment, in believing, that the cotton
in question, was sent by the defendant, as
produce most usually is, to be sold for the
best price, by the claimants, and the proceeds
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placed to defendant’s credit. The receipt
of the cotton, under such circumstances, made
the claimants the factors of the defendant,
and gave them a lien for a general balance,
as decided in Patterson vs. M Gahie, 8 Martin,
486, but did not make them owners of it. If
authority be necessary to establish a prin-
ciple so plain, we refer the court to Kinlock
& al. vs. Craig, 3 Durnford & East, 119, and
same case. 786, as decided in the House of
Lords. That case is very similar to the one
now before the court; for the shipment was
not made at the risk of the consignees, and
the property was sent to be sold, under like
circumstances. Chief Baron Eyre, in deliver-
ing the opinion of the judges, says, that the
transaction between the parties was as be-
tween principal and factor, and not as be-
tween vendor and vendee; and, therefore, the
consignee could have no property in the
cargo. The same principle is also decided
in syndics of Bermudez vs. Ibanez & al., 3 Mar-
tin, 39, in which this court say, “a right to be
paid out of the proceeds of a sale, far from
bearing any resemblance to a right of pro-
perty in the creditor, implies the very re-
verse ; for it is a right to be exercised against
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the property of another. In no instance, Eest'n District

could an attaching creditor succeed against ‘o~
CanFiELp&AL

his absent debtor, who has sent produce here v,
for sale, if the mere circumstance of the deb- MLaveunir.
tor’s owing likewise to his factor, should en-

able the factor to claim it as his property.
When produce is sent to a merchant for sale,

the freight is, almost, always, paid by him,

and thus he becomes the creditor of the
planter. But does the property thereby be-

come his, or does even an advance upon it
(which is often made) have such an effect?
Surely not. Thus, we have shewn, that a de-
livery of the cotton to the claimants would

not have made it their property; and, there-
*fore, the only issue before the court, must be
decided in our own favour.

We are far from admitting, however, that
the claimants have a lien, as factors, in this
case: for an actual possession only can give
it. Butlet us suppose, for a moment, they
had such a possession, can this court decree
them what they do not ask? Can a judg-
ment be rendered distinct from that prayed
for in the petition or claim? Surely no argu-
ment can be necessary to shew, that such a
doctrine would break down every thing like
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system in jurisprudence. We say, also, il
would be contrary to positive law, Partida,
3,22,16. The court cannot say the cotton

M‘LAUGHLIN. .

is insufficient to pay the debt due the claim-
ants, and that, therefore, we can take nothing
by our attachment ; for, there is no evidence
on record, as to the value of the cotton, and
the court cannot look elsewhere for informa-
tion. It is a question of fact, and should have
been proved. Had the claimants asked to
be paid, by privilege, as factors of the defen-
dant, the court would have so decreed, upon
their shewing they were in possession of the
cotton; but a judgment for the thing itself is
prayed for. We conclude, by saying; 1. That
an actual delivery of the cottlon, to the claim-
ants, was necessary to support a claim, either
as the vendees or factors of the defendant.
and, that no delivery was made. 2. That as
factors, the claimants cannot have ajudgment
for the property itself, and that the court must
render a judgment conformably to the issue
between the partics.

Eustis, for the claimants. There was a
complete delivery of the cotton to the claim-
ants, Rankin reccived it from the defendant.
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with directions, on its arrival at the mouth of Eastn District.

Pearl river, to ship it to the claimants; and ‘e~~~
accordingly did ship it in their name, and CANH:;.L Pl
to their address. When the bill of lading © "
reached their hands, the cotton was so com-
pletely theirs, that they might have effectually
resisted the defendant’s attempt to give it a
different direction. They had, at all events,
such special property in it, as enabled them
to maintain an action against any person in-
terfering with it, or withholding it from them.
The captain of the Pearl was accountable to
them, and to them alone ; for,in the bill of la-
ding, he had acknowledged them for (as they
really were) the shippers and consignees of
the cotton.
The claimants were something more than
ihe agents or factors of the detendant. They
were creditors, who had stipulated that the
crop of the latter should be placed in their
hands, in order that, by a sale of it, they
might reimburse themselves the advances,
whichy, on his pledged faith of securing them
by the possession of the cotton, they had
made him.
The principal object of the bailment of the
«woiton to them was the reimbursement of
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their advances. They were pawnees, with
authority to sell.

The defendant could not, by any possible
legal means, have regained the possession of
his cotton, without securing the cliamants.
No sale of his could have affected the rights
and possession of the latter. Neither can his
creditors, for all they can do is to exercise
the right of their debtor on his property.

MarTix, J. delivered the opinion of the
court. The plaintiffs instituted this suit by
a process of attachment, which was levied on
eighteen bales of cotton, afterwards claimed
by Cumming & Ramsay. The former had
judgment against the defendant and claimants.
The latter appealed.

The fact of the case appear by a bill of
lading and depositions, which come up with
the record.

According to the bill, twenty-three bales
of cotton were shipped by Cumming & Ram-
say, and consigned to themselves.

Graves deposed, that in March last, he was
employed by the defendants, to take on board
of his, the witness’s, boat, twenty-three bales
of cotton. to be shipped to the mouth of Pearl
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river, Graves’ landing; and for the freight, Eestn District.

vb. 1821.
he received a draft on the claimants. -~
CarrFiELD&AY
Lot deposed, he was present when a quan- vs.

. ML N,
tity of cotton was taken out of Graves’ boat, Avemit

which he commanded; that the cotton had
been put on board by the defendant, at his
landing, on Pearl river, to be carried to
Graves’, at the mouth of that stream. The
cotton was immediately put on board of the
schooner Pearl, consigned to the claimants in
New-Orleans.

Peake deposed, that the cotton arrived in
New-Orleans on a Saturday, and was not
attached, to the best of his recollection, till
the following Monday.

Raunkin deposed, that the cotton was put
under his care by the defendant (when he
came down Pearl river, as a passenger on
board of Graves’ boat) to be shipped to the
claimants. When at the mouth of the Pearl
river, the deponent directed the cotton to be
put on board of the schooner Pearl, and took
a bill of lading in the claimants’ names, which
bill he delivered to them at New-Orleans, on
a Saturday, immediately after the arrival of
the schooner in the basin. Ramsay ordered
the hands, who had began to unload, to stop,

Vor. . 40
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as he could not get drays till Monday. In
the mean while, viz. on Saturday, eighteen
bales of it, a part of which was on shore, and
the rest on board, were attached, in the pre-
sent suit. 'The defendant told the deponeit,
he was indebted to the claimants, and did
not know whether the cotton would suffice
to pay them, and it was with a view to dis-
charge their claim, that the cotton was
shipped.

Lee deposes, that some time in January or
February last, he heard the defendant pro-
mise to the claimants, to send them the ba-
lance of his crop of cotton, being from twenty
to thirty bales. He was present when the
defendant and claimants settled their ac-
counts, and the former was considerably in
arrears; and he has lately understood from
him, that he had shipped his cotton to the
claimants in payment of his debt, as far as it
would go.

Martin deposed, that he is master of the
schooner Pearl, and received the cotton,
at the mouth of Pearl river, from Rankin,
as the property of the claimants, and signed
bills of lading accordingly. It was marked
with the defendant’s mark, and was taken
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from on board of Graves’ keel-boat, without Eastn District.

] ) Feb. 1821,
it being asked whose cotton it was. o~
C &
Mathews deposed, that he had been the ARFISLDSAL
MéLavGHLIV.

clerk of the claimants for two years past.
The bill of lading annexed to the claim, is
the one delivered them by Rankin. They
had made to the defendant, an advance of
$500, in consideration of his shipping his cot-
ton to them. Some time before they had
paid a draft of his for $2460, without their
having any funds in their hands, and he heard
him promise, that, in consideration of this, he
would send them his crop of cotton.  On the
Saturday before the cotton was attached, in
the present suit, the deponent went on board
of the schooner Pearl, exhibited the bill of
lading, and demanded the cotton. When
the captain said he could not conveniently
deliver it immediately, as it was in the bot-
tom of the hold, but would land it as soon as
possible. The deponent returned a short
time after, but received the same answer.
He is generally acquainted with the mercan-
tile houses in New-Orleans, and believes
there is no such firm there as Cumming and
Ramsay & Co., and has no doubt the cotton
was intended for the claimants.
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Bast’n District, 1 anner a
A 2L Gordon deposed, in the same manner as

w~~ to the last circumstance in the deposition of
C‘"‘;f‘ PEAY the preceding witness.

M‘LavenLin. .

There cannot be any doubt from the testi-
mony, that Cumming & Ramsay, the claim-
ants, are the persons whom Rankin meant to
describe, by the firm of Cumming and Ram-
say & Co.

The bill of lading shews, that the cotton
was shipped by them. The oral evidence, if
it can be of any weight against the written,
does not lessen it. Rankin, who was charged
by the defendant, the original owner of the
cotton, with the care of it, and directed to
deliver it to the claimants, shipped it in their
name, and they had, before the attachment,
ratified his act, by accepting the bill of lad-
ing, and demanding the cotton. Their right,
therefore, to, or on it, must be the same as
if they had shipped it themselves.

It is true, this does not make the cotton
their own; for nothing shews that they were
any thing more than the factors of the defen-
dant, for the sale of the cotton, although it is
in evidence, that the proceeds were intended
to discharge a claim of theirs on the defend-
ant. As such, they had a lien on it for their
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advances, and the balance of their genera] Easts Diswict.

account: a lien, which, in our opinion, the w~~

attachment could not affect. CA“I::.L pian
It is true, the claimants demand the cotton, Milavemus.

not as the factors or agents of the defendant,

but in their own right, and as absolute owners

of it. Although, the evidence daes not es-

tablish their right as such, we are of opinion,

that, as they have substantially proven their

right to hold the property, as factors, and to

be paid thereout, judgment may be given in

their favour, according to the provision in

the Novissima Recopilacion, 11, 16, 2.

It is therefore ordered, adjudged, and de-
creed, that the judgment of the district court
be annulled, avoided, and reversed, and that
the cause be remanded, with directions to
the judge to ascertain and allow the amount
due to the claimants, and it is ordered, that
the plaintiff and appellee pay the costs of
this appeal,
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3 : East’n District.
demands no specific sum, and mentions not Mareh 1651,

the necessary circumstances of time and o~~~
place. He craved oyer of the bond, and that Drsstiy & ar.
a copy might be served in lieu. Ramox.
The plaintiffs annexed a copy of the ap-
peal bond to the replication.
The district court was of opinion, that « the
plaintiffs could not maintain their action, under
the circumstances of the case, because, they
have elected to sue out execution against the
defendant, who was surety on the appeal
bond, before this action was brought; and by
the return on the execution, it appears, that
property was seized, sufficient to satisfy the
judgment, the sale of which was stayed, by
order of court; the property being still in the
custody of the sheriff; and liable to be sold,
as soon as the order should be discharged.
No suit ought to be instituted against the
surety, until the said order be disposed of;
otherwise two executions of different amounts,
but growing out of the same original transac-
tion, might be going on at the same time.
This is not like the case of a joint obligation;
the present defendant was not a party to the
former judgment. The demand against him
is not for the same amount, nor is the cause
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of action the same.” Whereupon the suit
was dismissed, and the plaintiffs appealed.

The statement of facts shews, that the plain-
tiffs introduced in evidence the f. fo. and the
sheriff’s return, and the record of the original
suit. The execution of the appeal bond, and
the signature of the present defendant thereto,
were admitted. The costs of the original suit
were stated to be $55 37L. It was admitted,
that a copy of the appeal bond was offered to
the defendant’s counsel, who refused to re-
ceive it, and said it ought to be served on his
client.

When the cause was called for trial, the
defendant objected to its being tried, as a
copy of the appeal bond had not been served
on, nor oyer given him. The court overruled
the objection; inasmuch, as the bond was on
file in the records of the court, the defendant
was not entitled to a copy from the plaintiff;
but might see it in the office. Whereupon he
took a bill of exceptions.

At the trial, the plaintiffs offered the sheriff
as a witness, to prove that he had instructed
him to deliver up the negro woman seized at
their instance. as they did noet mean to con-
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hear him, holding his testimony irrelevant, e~~~
Dussvav & ar.

whereupon they took their bill of excep- vs.
tions. RiLigvx.
The plaintiffs further offered the record of
the suit, of 4. Dussuau vs. Auguste Chavanne,
her husband, and the testimony of the clerk.
to shew that they had been made joint defen-
dants, in the original suit against Ph. Auguste
and Albin Dussuau, and that no defence had
been made, or answer made by the present
plaintiffs in the suit of A. Dussuau, wife of
Auguste Chavanne, against her husband. On
the refusal of the court to admit this evi-

dence, they took another bill of exceptions.

It appears to us that the district court er-
red. Nothing in the pleadings shews that any
exccution had been levied on the property of
the original debtor. Admitting that this ap-
pear, it cannot avail the present defendant,
who beund himself jointly and severally with
his principal. The plaintiffs can then exer-
cise all their rights, against all their debtors,
till the money be actually made. They may
then obtain judgments, sue out executions,
and levy them on the respective estates of their

Vor. . 11
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several debtors, and cumulate their remedies.
Nothing can arrest their payment but the ac-
tual making of the money. The district court,
therefore, erred, in concluding that the mere
levy of an execution, on the property of one
of the co-debtors, skreens that of the others
from being levied upon.

The plaintiffs demand six hundred dollars,
due them by the defendant, as surety for their
debtors, on an appeal from a judgment for five
hundred. The debtors are named, and the
defendant is suthiciently informed, that he is
sued on the appeal bond of his principals.
The record of the suit is referred to; it is
stated to have originated in the court of the
first district, and to have terminated in this.
It is true, no thne was stated ; but, it was not al-
leged that there was more than one suit by
the plaintiffs, against the original defendants,
in which the present defendant was surety on
the appeal. From this the latter had an op-
portunity, which he availed himself, to have
the matter put beyond the possibility of a
mistake. Further, as the defendant admits that
he subscribed the appeal bond, he asks with
very ill grace, that the plaintiffs be compelled
to institute another suit, in which he could
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not have the benefit of any thing, of which he East'n District.
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could not avail himself in the present. -~
__ . . . Dussvav & aL.
Admitting, however, that, in strict proprie- vs.

ty, the present petition 1s, in this respect, 1m- JLIELX

perfect, the imperfection is one of those,
which ought not to prevent us from proceed-
ing to judgment, as the rights of the cause and
matter in law, appear to require. 1 Martin’s
Digest, 444, n. 9, Sinnet vs. Mulhollan, 3 Martin,
398.

As the appeal bond is spread on the record,
and comes up with it, we think that the de-
mand of oyer was thereby sufficiently com-
plied with, when the defendant’s counsel re-
fused to receive the copy.

By this copy, it appears clearly that the
sum of six hundred dollars demanded, is the
penalty of the bond, and that the suit is insti-
tuted on that instrument.

The imperfection of the petition, as to the
want of a specified time, 1s cured by the
~preading of the bond on the record, shewing
the particular time on which the judgment
was rendered against the original debtor, and
the present defendant became their surety on
the appeal.
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Eastn District. i i -
iy It is therefore ordered, adjudged, and de

o~~~ creed, that the judgment of the district court

Dussvav & ar. .
T % be annulled, avoided and reversed, and that

RIIEVX. there be judgment in favour of the plaintiffs,

for the sum of six hundred dollars, the penal-
ty of the bond, which appears to be under the
amount of the original judgment, with the
costs of the appeal, damages and interest, and
that the defendant, and appellee pay costs in
both courts.

Hoffman for the plaintiffs, Carleton for the
defendant.

VIALES SYNDICS vs. GARDENIER & AL.

The appoint-  APPEAL from the court of the first district.

ment of syndics
made in the

Fronch lan. Marriv, J. delivered the opinion of the
e, in th . . . .
S osedings ve- court.  The only question in this case is,
fore the notary,
is unconstitu-
tional, and not
cured by the
homologation of
the proceedings.

whether the plaintiffs are, as they state them-
selves to be, the syndics of Viales, the answer,
denying that they are.

The facts of the case are, that some of the
creditors of L. Viales, applied to the parish
court, and obtained an order for a meeting of
all the creditors. Their proceedings at this
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meeting, before the notary, are written partly E}*&;’ :ciP;Sé;ft
, 1821,

in the language in which the constitution of ‘w~~~
ViALES

the United States is written, and partly in the vs.
French. The only part of this which has any Gmnfim“ &
relation to the appointment of syndics, is in

the latter language. The proceedings, how-

ever, are homologated by a judgment of the
parish court. But, in this judgment, the pro-
ceedings before the notary are not related,

nor is any mention made of the appointment

of syndics, it being only stated that the pro-
ceedings of the creditors before the notary,

are homologated.

To homolgate, is o say the ke, homos logos
stmiliter dicere. So that the case cannot be put
on a footing more favourable to the plaintiffs,
than by considering it, as if the whole pro-
ceedings before the notary had been verbatim
et literatim, transcribed on the judgment.

If that had been the case, we would be
bound to consider the part of the judgment
written in the French language, as a nullity,
and if what is written in that language, in the
proceedings before the notary, be disregard-
ed, nothing shews that the plaintiffs were ap-
pointed syndics.

It is therefore ordered, adjudged, and de-



326

East’n District
March, 1821,
A aVe -4

ViaALEs
rs.

GARDENIER &

AL.

CASES IN THE SUPREME COUR'T

- creed, that the judgment of the district court,
declaring that the plaintiffs have not shewn
that they are the syndics of Viales, be af-
firmed with costs.

Carleton for the plaintiff, Morse for the de-
fendants.

s

BOLTON & AL, vs. HARROD & AL.

The holder of APPEAL from the court of the first district.
a bill payable
several days af-

ter sight, drawn  Hennen, for the plaintiffs. 'This is an action

in New-Orleans . .
on Liverpool, is 0N @ bill of exchange for £2500, drawn in

not guilty of
laches, in no
forwarding it di
rectly for ac-
ceptance, but
sending it to
New-York for
sale,

¢ New-Orleans, on the 23d of March, 1819,
" by J. Bailey, in favour of the defendant, direct-
ed to Messrs. Barclay, Salkeld & Co., of Liver-
pool; payable thirty days after sight,in London.
The bill was indorsed in blank, by the de-
fendants, and having been negotiated in New-
Orleans, was forwarded, in about a week
after its date, by mail, to the present holders ;
the plaintiffs residing in New-York, where it
was received on the 1st of May, 1819, and
immediately transmitted to Liverpool. On
the 10th of June, the bill was presented in
Liverpool, to the drawees for acceptance;
which being refused; it was, on the same day.
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duly protested for non-acceptance, by a no Mored 1601

tary public. Notice of the protest for non- ‘o~

BorLron & AL,
acceptance was sent to New-York, and from v,

thence to New-Orleans, where it was given Haxmop & ar.
to the defendants, on the 26th of August,
1819. On the 12th of August, 1819, the same
bill was protested in London, by a notary
public, for non-payment, and notice thereof
transmitted, in the same way, and given on
the 27th of October, 1819, in New-Orleans,
to the defendants.

The defendants contend, that they have
been discharged from any liability as in-
dorsers, from the laches of the holder, whose
duty, they contend it was, to transmit one set
of the bills by the first ship from New-Orleans
to Liverpool, for acceptance, and not by the
circuitous rout of New-York. Furthermore,
the defendants put the plaintiffs to the full
proof of all the allegations contained in their
petition.

The execution of the bill by the drawer
and the first indorsers, the defendants, has
been fully established m evidence. The bill
was purchased in New-Orleans, some time
between the 23d of March and the 1st of
April. 1819, by H. Cliffe. and by him trans-
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mitted to New-York, to the present holders,
by mail. The exact day when H. Cliffc pur-
chased the bill, does not appear; but it was
sent from New-Orleans on the 1st of April.
The protests for non-acceptance and non-pay-
ment are on file, and form part of the record.
The notices thereof were given without de-
lay to the defendants.

The defendants’ counsel contends, that the
exhibition of the protests for non-acceptance
and non-payment, with the seals of the no-
taries who made them, is not sufficient proof
of the protests ; and has taken a bill of excep-
tions to the opinion of the judge a guo, who
allowed the protests to be read as evidence,
without any proof of the signatures of the no-
taries, or of their seals. Such has been the
established practice of all courts, both in
England and the United States, as well as in
Louisiana, as is fully seitled by the following
authoritics. Kyd on Bills of Exchange, (3 Lon-
don ed.) 270. Gilbert’s Law of Fuvidence, 118,
19.  Swift's Bills of Exchange, 281.  Bayley on
Bills, (London edit. 1799) 119. Chitty on
Bills, (cdit. 1817) 408. Cunningham on Bills,
105, 12 Mod. Rep. 345. Mazxwell on Bl
167. 8. 4 Martin, 81. Ceawne vs. Sagory. The
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counsel for the defendants objects to the no- Eastn District.
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tice sent of the protest for non-acceptance ‘w~~
and non-payment; and maintains, that a copy Boutoy & 4t
of the protests should have been sent with the Harnon & ax.
notices; and, that they should have been sent

directly from England to New-Orleans. That

his positions on this subject are untenable;

and that the regular and legal course was
adopted by the plaintiffs, will amply appear

from the following authorities. Mazwell’s Bills,

169. 1 Espin. Cases, 511, 12. 1 Johns. Rep.

294. 5 Johns. Rep. 375. Chitty, 236, (edit.

1817.) 5 Mass. 167. 2 Johns. Cas. 1. The

manner of protesting the bill for non-payment,

1 London, the counsel for the defendants con-

ceives to be irregular. The agents for the

holders presented the bill to a notary pub-

lic, who declares in his protest, that inasmuch

as no particular place in London is pointed

out where the bill is {o be paid; and, as the

agents of the holders declare, they have re-

ceived no funds for the payment of it, there-

fore he protests, &e. What more could have

been done to any purpose, it is not easy to
conceive. In the first place, no protest for
non-payment, after a protest for non-accept-

ance, was necessary. The liability of the

VoL 1x. 42
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defendants was complete on the proiest,
for non-acceptance ; the protest for non-
payment was altogether a work of superer-
rogation. For the correctness of these posi-
tions, I refer to the following authorities.
Chitty, 373 & 244, 5. 3 Johns. Rep. 202, 208.
8 Martin, 730.

But the principal difficnlty, raised by the
counsel of the defendants, is the laches, which
they attribute to the holders of the bill, m
sending it by the way of New-York to Liver-
pool, for acceptance; and they insist, that it
should have been sent directly to Liverpool,
by the first vessel sailing for that port, from
New-Orleans. In answer to this, we have
shewn, by the testimony of several merchants,
that the usual way, of transmitting bills from
New-Orleans to Liverpool, is by the Atlantic
states, whither they are generally sent {rom
this place for negotiation.

But it is always optional with the holder of
a bill, payable a certain number of days after
sight, to put it in circulation, without sending
il on to the drawee for acceplance; and in
this way, the bill may be kept in circulation
for a ycar, before presentment for acceptance.
Nor would such delay be considered as laches.

Bayley on Bills (Lond. ed. 1799.) 60, 1. Chitty.
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(ed. 1817) 178. Swift on Bills, 268. 2 Hen.
Blackstone, 565, (Mulman vs. I’Eguino.) 1
Morre’s Index, 181, sec. 9, n. 6. 2 Marshall’s Rep.
454, (Goupy vs. Harden) 6 Tount. 305. 7
Taunt. 159. Goupy vs. Harden. 10.  Sirey, 151.
The two above quoted cases, Muilman vs.
D’ Eguino, 2 Hen. Black. 565. Goupy vs. Har-
den, 2 Marsh. 454. 7 Taunt. 159, arc so ex-
actly similar, in the important point decided
therein, to the present suit, that if they are
considered as correctly decided, there can
be no hesitation in the mind of the court in
giving judgment for the plaintiffs.

The counsel for the defendants, aware of
this, will attempt to shew that the court is to
take another rule for their decision, founded
on the Ordinance of Bilboa, chap. 13, n. 24.
To this I reply, in the first place, thatas far
as the article of the ordinance applies to this
case, it has not been violated by the holders
of this bill. But, secondly, these ordinances
have never been considered as giving rules
for the decisions of our courts. Many parts of
them have never been received in this state,
as law; and our commercial usages are in
direct opposition to many of their provisions.
2 Martin, 328. 4 Martin. 93, 4. 241, 2. And
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in 8 Martin, 426, the provisions of these ordi-
nances were invoked, but the court disregard-
ed them. Moreover, the lex mercatoria forms a
part of the law of nations, in which they all
agree, and which is taken notice of by all
1 Black. Comm. 273. 4 Black. Comm. 67.
Heineccrr Elementa Jur. Camb. cap. 1, sec. 14.
And the attempt which the counsel for the
defendants has made to prove, by wilnesses,
the law; and that the plaintiffs have been
guilty of laches. is equally unavailing, For
certainly the court will not hear witnesses to
prove the lex mercatoria, 3 Burr. 1669. « The
right mean of judging of bills of exchange.
is purely by the laudable custom often reiter-
ated over and over, by which mean, the same
hath obtained the force of law, and not the
bare and single opinion of some half-fledged
merchants; for bills of exchange are things
of great moment, as to commerce, and are nei-
ther to be strained so high, as that a man
should not cast his eye on them, but the same
shall be taken to be an acceptance; nor, on
the other hand, having duly accepted them,
they should be rashly and unadvisedly avoid-
ed, by the shallow fancy of such nimble-pated
shufflers; but they are soberly judged and
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approved of, and adjudged of in former ages.” ‘o~
Bovrrox & AL,

Molloy on Bills of Exchange, 278. 1t has been vs.
shewn above, by the consentaneous decisions Hannop & ar.
of the highest tribunals in England, France,
and the United States, what is considered
the rule for presenting bills, payable a certain
number of days after sight; and that the
holders of the bill, in this case, have used all
the diligence that could be required, to charge
the indorsers, in default, of non-acceptance.
The plaintiffs, therefore, look for a confirm-
ation of the judgmeunt of the court below, for
the amount of the bill, with damages, at the
rate of twenty per cent. on the amount, and
interest from the day of the judicial demand,
Bayley, 91.

One of the bills of exceptions taken by the
defendants, remains to be noticed ; that of the’
counsel to the admissibility of the plaintiffs’
agent, as a witness, who conceived himself
bound, though not surety on record, to pay
the costs of the suit, in case it should be lost.
Agents have becn always admitted as good
witnesses, though interested for their commis-
sions; and this is every day’s practice. Phil-
lips’ Evid. 94, 5,6.  Sweft’s Evid. 74, 5. 4 Mart.
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81. And where a witness conceives himself
under an obligation, when in fact he is not
to pay costs, such impression will not in-
validate his testimony : he is still a competent
witness. Randal’s Peake’s Evid. 163.

Livingston, for the defendants. The plain-
tiffs ought not to recover in this cause.

1. Because, they are not the owners of the
bill. This appears from the testimony of
Oldham, who says, that Hughes, Duncan &
Co. (or Cliffe, their agent, who remitted the
bill to the plaintiffs) were not credited with
the bill, or if they were, they were debited
with it onits return. Therefore, it 1s still the
property of Hughes, Duncan & Co. The
suit ought to have been brought in their
name. We may have off-sets against them,
which we have had no opportunity of shew-
ing, as this fact was only declared to us on
the trial. No man can bring a suit when he
has no interest, if that want of interest appears
by his own shewing.

2. Because, we have lost the amount by
the neglect of the holders. This bill was
drawn and endorsed on the 23d day of March;
instead of being sent direct to Liverpool for
acceptance, it was remitted to New-York,
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and from thence sent to its destination. Bills Fast'n District.
Mareh, 1821.

drawn in April, by the same person, on the ‘o~~~
same house, were sent direct, were accepted BoutoN & Al
and paid, and the drawer, who was examined Hannoo & ax.
here, shews, that if the bill in question had
been presented before the others, it would,
undoubtedly, have been paid. Here then is
evidence of laches, because, the bill not only
might have arrived, in the direct course,
sooner than it did, but bills dated fifteen days
after 1it, did actually arrive before; and in-
stead of presumption of loss, we have actual
cvidence of it. On the enquiry, within what
time bills payable, so many days after sight,
ought to be presented, we have this authority,
Kyd, 118. « All that has been said, on the
presentment of bills and notes payable on de-
mand, scems exactly to apply here; that,which
might be called an unnecessary delay in the
one case, having evidently the same tendency
Lo produce inconvenience or loss to the pre-
ceding parties, in the other.”

The rule thus referred to is at page 46, and
the case on which it is founded, in the four
preceding pages. «The best rule, in these
cases, seems (o be, that drafts payable on de-
mand ought to be carried for payment on the
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very day on which they are received, if from
the distance and situation of the parties, that
may be conveniently doue.”

The same rule is laid down in Chitty, 132,
133, 134, (Philadelphia edition, 18%9.) And,
mdeed, every reason which requires diligence
in giving notice of the dishonour of a hill, ap-
plies to the presenting of it for acceptance.

The inconvenience resulting from this obli-
gation, in the course of bills of exchange,
which are frequently purchased here, for the
purpose of negotiation elsewhere, before ac-
ceptance, has been relied on by some of the
witnesses, and by the counsel in argument;
but there is an easy way of avoiding this,
mentioned, I believe, by Mr. Salkeld, on his
examination: 1t is, to remit one of the set of
bills immediately after the purchase for ac-
ceptance, for the account of the holders of the
others of the set, in case they should be nego-
tiated. Whatever may be the opinions of
witnesses here, or of the courts in England,
France, and some of the other states, on this
subject, our law is positive on this point, and
express.

By the Ordinance of Bilboa, p. 98, art. 24, this
practice is sanctioned in strong terms, and as



OF THE STATE OF LOUISIANA. 337

. : : 1g East’n District.
it not only accords with convenience, but is frabrey

analogous to received practice on another ‘o~~~
branch of the law of bills of exchange, I Bovton St
should presume the court must consider itself HarRoD & 4%
bound by this provision; it has been neglect-
ed, in this instance, by the holder of the bill,
the consequence has been the dishonour of
the bill, and the endorser of course ought to
be discharged.
3. Because, there was no demand of ac-
ceptance. The testimony on this point is,
that the notary presented the bill, not to Bar-
clay, Salkeld & Co. upon whom it was drawn,
but to Salkeld & Co. who have nothing to do
with it.
4. Because, there was no demand for pay-
ment.
There is nothing in the bill which indicates,
that it is payable in London, but an abbre-
viation of those words after the direction.
Now, if Barclay, Salkeld & Co. who reside
at Liverpool, but have an agent for the pay-
ment of their bills which they engage to pay
in London, if they had accepted the bill, it
would have been reasonable to expect, that
they would have paid it in London, agreeable
to this direction; but as they did not accept.
Yor. . 43
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it was the duty of the holders to present it at
Liverpool for payment. But this is not all,
supposing London the proper place for the
demand, some demand ought to have been
made there on the drawees.

By the testimony of Pritchard, it appears
they had an agent there. And from the same
testimony, 1t may be inferred, that the agent of
the holders knew this fact. Yet the notary
goes no where to present; he makes no en-
quiry; he receives the assertion of the agent,
that the drawees had no compting-house in
London, for truth, asserts it in his protest,
and completes the whole business without
stirring from his compting-house.

Chaplin, in veply. The plaintiffs ought to
recover.

1. Because they are the owners of the bill.
This appears from the evidence of Oldham,
who says, that if the amount of the bill in
question, be recovered, it will be for account
of the plaintiffs, to whom Hughes, Duncan &
Co. are indebted in a balance of account,
arising from this and other transactions: it
follows, therefore, that if the amount of the
bill be recovered by the plaintiffs, for their
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can & Co., the bill belongs to them. -~
BorToN & AL,
2. Because there was no neglect on the part .

HarroD & A1

of the holders of the bill. It is not necessary
to send bills payable a certain number of days
after sight, to the place of their destination,
until the holder find it convenient. The case
of Muilbman vs. D’ Eguino, 2 H. Black. 565, 1s
conclusive on this point, and the same doctrine
was recognized and confirmed in the case
of Goupy & al. vs. Hurden & el., 6 Taunt. 305.
The French law is still more decisive on this
point: In Sirey, Decis. de la Cour de Cafution, 10,
151, it was decided by the court, that a bill
payable days after sight, might be kept in cir-
culation during five years. without any demand
of acceptance on the drawee; sece also, Po-
thicr, Contr. de Change, pl. 128, Chiity on Bills,
178, et seq. Mazwell on Bills, title Delay, Bayley
on Bills, 59, Kyd on Bills of Exchange; «it does
not appear, however, that any precise time,
within which this presentment must be made,
has in any case been ascertained.” It did not;
but the case of Muilman vs. D’FEguino, and
which was published after Kyd’s Treatise, ex-
pressly shows, that the rule laid down by Kyd,
and relied on by the defendants, for the pre-
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sentation of bills, payable on demand, does
not apply to bills payable after sight.

Were the holder obliged to send it on im-
mediately to the drawee, he would lose his
opportunity of having it negotiated here; and
the fact of other bills having been paid, this
remaining unpaid, proves that the drawer,
had, either by neglect or fraud, overdrawn
upon the drawees, nor ought the holders suf-
fer for the neglect, much less for the fraud of
another. The holder of a bill of exchange,
payable days after sight, is never obliged to
present it to the drawee for acceptance, ex-
cept when it is the interest of the drawer that
it should be done. The drawer, here, had no
interest in getting the bill accepted, because
he would not have been liberated by the ac-
ceptation, but was always bound until final
payment.

3. Because, there was a demand for ac-
ceptance. The defendants say the demand
was made upon Salkeld & Co. and not on Bar-
clay, Salkeld & Co. By reference to the ori-
ginal protest, we find that the clerk has made
an error in transcribing. The original says,
the demand was made on Messrs. Barclay,

Salkeld & Co., and the record has been cor-
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rected agreeably to this, nor is this correc- Eastn Distict,

tion too late, as it may be made any time pen-
dente lite, or even after judgment. But the wit-
ness, Mr. George Salkeld, admats, that the bill
was presented for acceptance, ten days after,
as he thinks, the two others mentioned in his
answer.

4. The defendants say, there was no de-
mand made for payment on the drawees. The
bill is expressly made payable in London,
without designating any house, or any place
in London, where it was payable, and where
a demand could have been made. If then,
there was no place specified but London,
which is a very indefinite direction, how could
the notary make a demand? On whom could he
make it ? On Barclay, Salkeld & Co. of Liver-
pool ? No, for the bill was payable in London,
and Messrs. Barclay, Salkeld & Co., of Liver-
pool, would have told them so. On their agent
in London? He knew nothing of him, nor
was the bill directed to him. Therefore, the
notary was not obliged to make the demand,
was not obliged to ask any man who the agent
was, as it was not made payable at any
agent’s.

Livingston. contra. The defendani<’ coun-

March, 1821.
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sel does not think he has a right to reply to
any of the arguments or authorities which
were contained in the plaintiffs’ first address,
because, to those he had an opportunity of
answering before. But the plaintiffs’ has fallen
into some inaccuracy of statement, in answer
to the 4th objection of the defendants, which
he deems it his duty to rectify. He says,
to excuse the want of presentation for pay-
ment in London, that the holder could not
know to whom to present it, that he knew noth-
ing of his agent in London, &c. But by a re-
ference to the testimony of Mr. Pritchard, it
will appear that the principal establishment
of Messrs. Barclay, Salkeld & Co. was in Lon-
don, under the firm of Thomas & George
Barclay & Co., and that Thomas Wilson & Co.
the holders of the bill, well knew the fact.

Chaplin, in reply. In answer tothe observa-
tions of the defendant, it will only be neces-
sary to observe that Messrs. T. Wilson & Co.
of London, who, as merchanis in London.
were certainly betler acquainted with the city
than Mr. R. O. Pritchard of New-Orleans,
and who would have known the house in Lon-
don, had there been any, as Mr. Pritchard de-



OF THE STATE OF LOUISIANIA. 343

clares that Messrs. T. Wilson & Co. had many Eﬁ;r‘; /LDiz‘gf'-
1821,

commercial transactions with the house of T.
& G. Barclay & Co. in holding their accep- Borrey, Sa
tances. But they declared to the notary, that Hannop & ars
they requested the protest, because there was

no place designated for the payment of the

bill. As agents for the plaintiffs, they would

have left no means untried to get payment for

the bill in question; they would have gone to

_ the house in London, had the bill been made

payable there : but from all the circumstances

of the transaction, we must conclude, that

neither the agents or the notary knew of any

house in London, where the bill was made

payable; oreven suppose they did, they were

not bound to present the bill, as the house was

not designated. It is not necessary at all to

protest it for non-payment, but if it was pro-

tested, it was done so duly, as in the case

mentioned in 3 Johnson, 202, 208.

MaTuews, J. delivered the opinion of the
court. The defendants and appellants are
sued as endorsers of a foreign bill of ex-
change, which was returned from England,
protested for non-acceptance, and non-pay-
ment.
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East'n District, h . ‘m on several rounds.
March, 1821. They resist the claim o g

-~ 1. That the plaintiffs are not the owners of
BovrToN & AL, .
8. the bln.

HaRROD & AL.

‘2. That they have been guilty of laches,
or culpable of negligence, in having it pre-
sented too late to the drawee for acceptance.

3. That they made no demand of payment.

I. The first objection to a recovery, by the
plaintiffs and appellees, we are of opinion, is
not supported by the evidence in the cause.
They are (as nothing appears to the contra-
ry) the holders of the bill under regular en-
dorsements, and must be presumed to be the
owners of the bill. The circumstance dis-
closed by the testimony of Oldham, does not
destroy this presumption. Whether they have
credited their immediate endorsers, on their
books, for its amount, ought not to alter the
nature and effect of the right, which they ac-
quired by the written contract of endorse-
ments,established by the custom of merchants,
that is to recover the amount of the bill, from
the drawers or endorsers, if they have used
due diligence.

A recovery against the defendants, in the
present suit. will clearly bar any actiom
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brought by Duncan & Co., and the disposition Eﬁ;;gh?;sg;‘f'

of the proceeds of the bill, when recovered, ~~
. . BowrTon & AL.
15 not a matter which concerns the defen- v

Harrop & AL,
dants.

IL. In support of their next objection, the
counsel of the defendants and appellants,
relies much on the testimony of Salkeld, one
of the partners of the commercial house on
which the bill was drawn. It is true, that this
testimony established the fact, that bills
drawn on them, posterior to the one on which
the present suit is brought, by the same
drawers, were accepted and paid. But it
does not follow, as a necessary consequence,
that, becausc the holders of these bills have
been more diligent than the plaintiffs and
appellees, the latter have been guilty of
such laches, as must, according to the custom
of merchants,exonerate the drawers from their
liability.

On the subject of presenting bills for ac-
ceptance, whether payable at sight, or in any
other manner, it would seem that there is a
general rule, viz. that due diligence must be
used. What course of conduct by the holder
will constitute this species of diligence, per-

VoL. 1x. 11
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haps, is not reducible to the government of any
precise or invariable rule, and was former-
ly held to be a matter of fact, to be determin-
ed by the jury in every case, and is now es-
tablished to be a question of law. Yet, by this
change, little additional certainty is gained,
as the precise time, within which a demand
must be made for acceptance, is as undeter-
mined as before. According to the opinion
of Buller, J., in the case of Muilmen vs. D’-
Eguino, 2 H. Bl. 525, the only certain rule that
can be laid down, with regard to bills at sight,
or a certain time after, is, that they ought to
be put in circulation. If this be done, as was
the case with the one on which the present
suit 1s brought, it appears that the time be-
tween the periods of drawing and prescat-
ing for acceptance, may be very considerable,
without any charge of negligence against the
holder.

It appears in evidence, in this case, that the
most usual course, which bills drawn in New-
Orleans on England, take, is to be negotiated
in some city of the Atlantic states, and from
thence to their final destination. This course
of trade does not appear to us, to have any
thing unreasonable or unjust, in relation te
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any party to a bill, and the precaution, which Eﬁ;;’;h?fggl“'

one of the witnesses states, that he generally ‘-~
takes of transmitting one of the set directly Boumos & ate
to its place of destination for acceptance, may fiarsop &AL
be useful by increasing the credit of the
bill, but argues nothing against the proprie-
ty of the steps which are generally taken by
holders of such bills.

Upon the whole, we are of opinion, that no
laches are attributable to the plaintiffs, in re-
lation to the demand of acceptance on the
drawee.

The holder of a bill of exchange, having a
right to resort to the drawer and endorsers,
immediately on the protest for non-accep-
tance, and, as it is believed, that this right is
not invalidated, by retaining the bill till its
maturity, and then demanding payment, we
deem it unnecessary to examine the third ob-
jection.

As to the bill of exceptions to the admis-
sion of the notarial protest, the decision of the
court, a quo, is clearly correct.

We find on the record, an exception to the
competency of the testimony of Dorsey, one
of the witnesses introduced by the plaintiffs

and appellees, to prove nolige to the defen-
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East'n District. Jants of the dishonour of the bill, but as this
March, 1821.

o~ is sufficiently proven by other witnesses, it is

Bovron & aL.
8.
Harrop & AL,

thought unnecessary to decide on the bill of
exceptions taken thereupon.

It is therefore ordered, adjudged, and de-
creed, that the judgment of the district court
be affirmed with costs.

Hennen for the plaintiffs, Livingston for the
defendants.

————

LABRIE vs. FILIOL.

Whentheown-  AppEaL from the court of the third district.
cr of land keeps

works erected . . .
thereon by ano-  PoRrTER, J. delivered the opinion of the

;}g’tlﬁ:i;lvfltue. court. The plaintiff claims the machinery of
a cotton-gin, fixed in a house situate on the
land of the defendant, or $300, the value
thereof. Damages to the amount of £500,
are also alleged to have been sustained by
the illegal detention of the object sued for.

The answer states, that the defend nt
bought the land on which the machinery was
crected, without any exception whatever,
and prays, that his vendor may be cited, in

warranty, to defend his right to it.
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The court ordered the vendor to be cited. East'n District.

Mareh, 1821.
He appeared. and, in his answer, denied he -~
. . LaBRIE
had ever sold the machinery of said cotton- v,

. . . FirioL.
gin to the defendant, and urged it was not in-

cluded in the act of sale made by him, for
the premises on which it was erected.

The cause was submitted to a jury, who found
a verdict for the defendant, from the judgment
rendered on which, the plaintiff appealed.

The evidence, taken in the cause, proves,
that the machinery in question was placed
on the premises by the plaintiff, at a time
when he was not owner of the soil.

The Civ. Code, 104, art. 12, provides, « That
when plantations, constructions, and works,
have been made by a third person, and out of
said person’s own materials, the owner of the
soil has a right to keep them, or to compel
the third person to take away and demolish
the same, &c.

If the owner keeps the works, he owes the
owner of the materials nothing but the reim-
bursement of their value, and of the price of
the workmanship.”

It has been proved, that the defendant has
kept these works. and that their value is $60.
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East’n District, M . i
March, 152, It is therefore ordered, adjudged, and de

-~ creed, that the judgment of the district court
Laerig

vs. be annulled, avoided, and reversed. And it
Frvior. is further ordered, adjudged, and decreed,
that the plaintiff do recover of the defendant,
the sum of §60, with costs of suit in this and

the district court.

Dumoulin for the plaintiff, for the de-

fendant.

s

TERREL’S HEIRS vs. CROPPER.

Anheir ean- APPEAL from the court of the fourth district.
not set aside his

ancestor’s deed . -
on the ground, MaTHEWS, J. delivered the opinion of the

that it was marle

in fraud of his court. 'The object of this suit is to cause to
creditors. be cancelled and annulled, a deed of sale of
certain slaves, named in the petition, executed
by R. Terrel, the plaintiffs’ ancestor, to N.
Cropper, the late husband of the defendant,
on an allegation, that it was made in fraud of

Terrel’s creditors. The plaintiffs had judg-
ment, and the defendant appealed.

In support of this action, and of the cor-
rectness of the judgment of the district court,
the appellees rely much on the decisions of
this court, in the cases of Lopez vs. Greflin’s
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or o7 rorzet’ A . East’n District.
executor, 5 Martin, 145, and Croizet’s hetrs vs Moreh. 1620,

Gaudet, 6 id. 524. -~
In neither of these cases was fraud directly T
alleged by the plaintiffs, who claimed the in- CRrorrER.
terference of this court, to set aside the feigned
sale of which they complained. The first
was stated to have been made for the pur-
pose of protecting the owner against unjust
pursuits, in legal form, which he apprehended
would be commenced by his enemies, and
supported by false witnesses. The second
was stated to be, in reality, a conveyance by
the ancestor, in trust, for the benefit of two of
his heirs, to the exclusion of the others, un-
der the form of an absolute sale.
The decision of the latter case, which, in its
circumstances, is more like the present than
the former, is grounded on our law of inherit-
ance, which refuses to ascendants the right of
depriving their descendants, or forced heirs,
from that portion of their property which it
secures to the latter.
The heirs of Croizet appear to have united
in their attack on the sale, made by their fa-
ther, as feigned and fraudulent against them,
and, having supported their allegations, were

relieved.
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In the present case, the petition contains no
allegation, that the sale, which the plaintifis
seek to have annulled, was made in fraud of
their rights as heirs; on the contrary, it is
alleged, that it was made in fraud of the cre-
ditors of their ancestor, by placing his pro-
perty out of their reach. It is true, they pray
that the defendants may be decreed to ac-
count with them, but, they do not allege, that
the value of the slaves, conveyed to the de-
fendant’s husband, is more than equal to the
debis of their father, and the amount ad-
vanced for him by the pretended vendee, or
that they are in any manner deprived of their
legitimate portion of his inheritance by the
said sale.

The appellees have not brought themselves
within the principles of law on which the de-
cisions, in the cases cited, are founded, and
we do not believe, that either justice, policy,
or law, require that they should be extended
to afford relief, in cases more avowedly base
and fraudulent than those already adjudged.

Suitors only, who allege injury to them-
selves, or persons whom they legally repre-
sent. by feigned and fraudulent acts, can be
listened to in a court of justice, when claim-
ing relief against thern.
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As the petition contains no allegation, that East'n District,
o L . March, 1321,
the plaintiffs are injured by the sale of which ‘w~~
. . . T Y
they complain, or that it was made in fraud  ammrs, |

of their rights, we are of opinion, that the dis- CROPPEER.
trict court erred in sustaining the present suit.

It is therefore ordered, adjudged and de-
creed, that the judgment of the district court
be annulled, avoided, and reversed, and that
there be judgment for the defendant, asin a
a case of non-suit, and that the plaintiffs and
appellee pay costs in both courts.

Meriam and Workman for plaintiffs, JMorse
for defendant.

BREEDILOVE & AL. vs. TURNER.

‘When the Eng-
lish and French
partof a statute
PortER,J.* The plaintifls allege that they gfz;i’olrfsﬂi‘; the
foimer be clear
and unambigu-
ous, the Jatter is
% to be disregar-
ded.  But, if
they leave the
meaning of the
legislature un-
certain, the late
ter pait may be
referred to, in
order to clear
the doubt.
* By an act of the legislatuve, the judges were directed to give The decision
. of the supreme

Aprpear from the court of the first district.

employed the defendant,an atiorney and coun-
sellor at law,to commence a suit by attachment
against Thos. H. Fletcher, a citizen of Ten-
nesse, on a claim arising from his endorsement
of a protested bill of exchange, drawn by C.
Stump, of Nashville, on Stump, Eastland &

seriatum, separate and distinct opinions,

Vor. 1x. 415
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E;‘"" D{;‘j{“- Cox, New-Orleans, for §8200, for which sum,
arc, 1821,

-~ together with the intercst and damages,

BREE?\LL?VE amounting in the whole to $10,500, he,

8.

Turwer. Fletcher was indebted to them. 'That for a

comt are evi- F€asonable fee and reward, by thein to be paid,

dence of what . . .

the Law is. the defendant agreed to conduct said suit
It i« hound to

solve dowbtfal  SKilfully, faithfully aund diligently. But that,

questions of law . . .
and cannot refer NOt regarding his previous argreement, he had

them to the le- . . .
gislature. unfaithfully and negligently, comnmenced it

An attorney . . . -
and counsellor IN the parish court, of the parish of New-
at law is lia~

ble to his ctient OTleans, which had not authority to take cog-
for the misman- .

agement of the D1Zance of the same; when he ought to have
suit, even tho’ ' . . . .
it be done with- Drought it in the district court, for the first ju-
out fiaud, . . . . . . . .

But not, ifdicial district, which had jurisdiction of the
through error of . -
judgment, up- Matters and things thereunto appertaining;
less the error be . . . .
vaygoss.  that the cause of action, on said bill of ex-

A judgment is - ..
not evidence, a- change, arose out of the limits of New-Orleans;
gainst the attor- .
ner, of the facts that the supreme court of this state had de-
it states. . . .

When proper Cided long before the commencing of the suit,
evidence is not . e e ae .
offered, the pre- that the parish court had no jurisdiction of
sumption is, not .
that the attor- SUCh cases, and that the defendant had due
ney neglected to . .
offe: 1t, but that Notice thereof.
the client failed
to procure it. They further aver, that by reason of the un-

skilfulness, mismanagement, and gross neglect
of said Turner, they have lost their lien on the
property attached. and with it the debt afore-
said; have been obliged to stop payment,
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and have suffered damage to the amount of East’n District,
March, 1621.

twenty thousand dollars, for which sum they ‘w~~
pray judgment. Breedlove & al. vs. Fletcher, 8 BRZEEE?VF
Martin, 69. Travgs.

The defendant, in his answer, denied all
these allegations; the plaintiffs produced in
evidence, the record in the case of Breedlove
& Bradford vs. Fletcher, the case of Delille vs.
Gaines, decided in the supreme court, March,
1817. That of Dunwoodie vs. Johnson, and
Smath vs. Flower, both decided in the same
court, in January term, 1819.

A witness, Lessassier, who proved, that in
case the plaintiffs had recovered, he had mo-
nies of M:Neil, Fisk & Rutherford, to meet the
judgment : that he belicved Fletcher, the en-
dorser of the note, i1s now msolvent; he also
detailed conversations as to different compro-
mises, or offers of arrangement made to the
plaintiffs after the commencement of the suit,
one of which was rejected, because the dama-
ges would vot be allowed, and the other, be-
cause the paper offered in discharge of the
protested bill, was regarded by the plaintiffs
as too difficult of collection.

N. Chamberlain, a witness for plaintiff. also
deposed, that Fletcher was insolvent, and on
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East'n District. crogs-examination, assigned very satisfactor
) y

Mareiry 1821,
N\

BREEDLOVE
& ar.

(2]
TORNER.

reasons for the assertion.

The plaintiffs also offered to prove the in-
solvency of the drawers and drawees of the
bill. But the court refused to admit the evi-
dence: a bill of exceptions was taken to this
opinion.

An extract from the minutes of the supreme
court, attesting the admission of the defendant,
as an attorney and counsellor at law, closed
the evidence on the part of the plaintiffs.

On that of the defendant, records of seventy-
seven cases brought in the parish court, were
introduced for the purpose of shewing that it
was customary to institute suits in that court,
on contracts originating out of the parish, since
the decision in the suit of Delille vs. Gaines.

It was admitted, that judge Derbigny dis-
sented from the opinion delivered by the
supreme court, in the case of Breedlove &
Bradford vs. Fletcher.

The letter from the plaintiffs to the defen-
dant, employing him as attorney, to bring suit
against Fletcher, and have his property at-
tached, was also produced. It was dated on
Saturday evening, and requested that every
thing might be prepared by Monday morning.
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To rebut the presumption arising from the
practice of bringing suits in the parish court,
the plaintiffs examined Isaac F. Preston, Al-
fred Hennen, and Levi Pierce, attornies, prac-
tising in the courts of this city.

The two first named gentlemen severally
declared, that from the time the decision of the
supreme court, in the case of Delille vs. Gaines,
came to their knowledge. they had consi-
dered the parish court not to have jurisdic-
tion in cases originating out of the parish.
L. Pierce stated, that his opinion, as to the ju-
risdiction which he had before doubted, was
fixed by the decision in the case of Dunwoodie
vs. Johnson.

The cause on this evidence was submitted
to a special jury, who found for the defe.dant.

The novelty of the present action, the large
amount involved in its decision, and the cir-
cumstance that the judgment, which has to be
pronounced, must eventuate in a total loss to
the party cast, has given to this case a degree
of interest which rarely occurs from the dis-
cussion of mere legal rights.

1. Various grounds of defence have heen
taken; the firstis, that the decisions of the su-
preme court, in the cases of Delille vs. Gaines.

357

East'n District.
March, 1822.
R aVe 4
BREEDLOVE
& AL,

3.
TURNER.
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Smith vs. Flower, and Dunwoodie vs. Johnson,
were wrong; that notwithstanding the opinions
pronounced then, the defendant had a right
to disregard them, and bring his action in the
parish court of the parish of New-Orleans;
and that there was error here in dismissing
this case, for want of jurisdiction in that court.

2. That lawyers practising in this state are
not under any obligation to notice the opinions
which this court may pronounce, and that a
difference of opinion between the court and
the advocate, cannot make the latter respon-
sible in damages.

3. That, if the jurisdiction of the parish
court was doubtful, this tribunal had no
authority to decide the question, but should
have referred it to the legislature, such being
the practice in Spain.

4. That the law cited by the plaintiffs, as to
fault and negligence, applies only to attor-
nies; and that gentlemen at our bar, practising
both as counsellors and attornies, are not
responsible in the latter capacity, because
they act under the advice of themselves as
counsellors, and they are not responsible as
counsellors for errors of judgment, in giving
that advice.



OF THE STATE OF LOUISIANA.

359

5. That the defendant can only be made Eastn District.

responsible for fault or negligence; that there
was no faull, because that implies an act of
the will, an intention to do wrong, of which it
is not pretended, the defendant can be accus-
ed: and that there was no negligence, because
that consists not in doing a thing incorrectly,
but in failing to do it at all.

6. That at most, the defendant only com-
mitted an error of judgment, for which he is
not responsible. 'That,in that error he was
supported by the opimion and practice of
many of his brethren, as the evidence proves,
that a learned and able judge, then on the
supreme bench, dissented from the decision
in the cause of Breedlove & Bradford vs. Fleicher.

And lastly, that the plamtiffs have not pro-
duced legal evidence that the cause of action,
in the case of Breedlove & Bradford vs. Fletcher,
arose out of the parish of New-Orleans.

These points have been all urged with
eqnal confidence and earnestness, by gentle-
men of great eminence in their profession, and
aithough an examination of each and every
one of them, is perhaps not nccessary, in the
opinion which I have formed on the whole
ease ; yet, as silence might be deemed an ae-

Murch, 1821,
N
BREEDLOVE
& AL.
s,
TURNER.
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quiescence in doctrines, some of which we
regard as novel and dangerous, 1 have con-
sidered, that I would be wanting in my duty,
if I suffered them to pass by without express-
ing my unhesitating dissent to them. First,
as to the correctness of the decision of this
court, in the case of Breedlove & Bradford vs.
Fletcher, 8 Martin, 69.

In ordinary cases, I should deem it unne-
cessary, after a subject has been so frequently
agitated, and so often pronounced on, to say
any thing more than refer to the decisions
of this court, by which the law had been set-
tled. But, as there has been a change in
some of the members of this tribunal, since
the decision complained of, and as a contrary
doctrine has been urged with a zeal which
excited attention, it has been thought proper
to examine the question again, and with an
anxiety to correct the error into which the
court might have fallen, if we could be satis-
fied 1t was one.

Nothing new has been presented in argu-
ment on the point, or, indeed, different from
what was urged by the defendant, when coun-
sel for the plaintifis.  After all that was then

said, T see no reason to question the opinion.
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3 1 . East’n District.
already pronounced on the subject. Itis amat e 1001,

ter of surprise, how an act, which, in defining .~

o e oy e . BrexDrOVE
the jurisdiction of the parish court,used these & ..

words, « concurrent with that of the court of Toryer.
the first district, in all civil cases, originating in
the said parish,” ever could be construed
to mean cases ¢ originating out of that pa-
rish.” The language of the act is surely very
plain and intelligible, and stands not in need
of interpretation. Being thus positive and
clear, I do not perceive what aid can be
derived, in the enquiry, from the act establish-
ing the district court. Nor by what legal
principle, a statute, which is explicit and im-
perative in its provisions, is to be controled
and explained by ambiguous expressions in
another. Civil Code, 4, art. 117.

The whole argument, indeed, resolves into
this: That, because an erroneous construc-
tion was, perhaps, put on the law establishing
the disirict court, that the same should be,
therefore, extended to the parish. Admitting
this to be the fact, I do not see the correct-
ness of the reasoning. But I do not admit
it, and I feel satisfied, that the jurisdiction
of the district court was correctly expounded.

It is a fact, familiar to all persons acquaint-

Vor 1x. 16
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ed with the formation of our present judiciary
system, that the district courts, established
by the act of 1813, were intended to take the
place of the superior court of the territorial
government, each to exercise within their
respective limits, the same powers, and have
the same jurisdiction that it enjoyed through-
out the state. The intention of the legis-
lature, on this head, has never been ques-
tioned. To have limited the authority of the
court, as contended for by defendant, would
have done violence to the will and intention
of the law-maker, and in doing so, to have
violated a cardinal rule in the construction
of statutes.  Civil Code, 4, art. 18.

Again, if that construction had been adopt-
ed, the court should have been led to the
singular and most inconvenient result, that
the legislature did not intend, and had, in
fact, failed to provide any tribunal for the
trial of causes which did not originate within
the limits of each of our district courts. This
would have been in opposition to another
fundamental rule, that prohibits us from ex-
pounding a statute in such a way, as to lead
to absurd and inconvenient consequences.

These reasons, I think, fully justify the uri-
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versal understanding of the bar and the Fastn District.
Murch, 1821,

bench, through the state, for the last eight w~~

. R T " BrREEDLOVE
years, in the jurisdiction of the district courts. &

But do any of these reasons apply to the pa- TursEn.
rish court, so as to authorise a deviation from
the positive expression of the law which
creates it? Certainly not. On the contrary.
the iatention of the legislature (as well from
the language used in defining its powers, as
from the provision for the payment of the
judee’s salary) was maaifested, to make it a
tribunal of limited jurisdiction; and yet, if we
adopted the construction of the defendant’s
couusel, it would have unlimited jurisdiction.
Because, they say, the words «jurisdiction,
coucurrent with the court of the first district,
in all cases originating in the parish. must be
understood, all cases that may be brought in
that court.”

If the reasoning is not satisfactory, I may
add to it, the key furnished to us of the inten-
tion of the legislature, by the French part of
those acts establishing the two courts. That
which creates the district, gives it jurisdiction
of all the civil actions, ¢ qui pourront se presen-
fer,” that which defines the powers ol the pa-

rish, restrains them to all civil cases, « guf
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prendront naissance dans les limites de la dite pa-
roise ; much was said, that according to the
constitution. the Euglish text was the law,
and that we must follow it. This is, no doubt,
true; and whenever the expressions in the
English and French parts of the act differ,
the latter must yield, or in other words, be
disregarded. But when the law, as written
in the language of the constitution, is doubt-
ful, surely the sense in which the members of
our legislature, who speak the French lan-
guage. understood it, may be safely called to
our assistance, to explain what is uncertain.
They form a large and respectable portion of
our legislature; frequently a majority of it.
Many of them speak well, and understand
perfectly, both languages; and the sense in
which such men pass a law, is certainly a va-
luable means of ascertaining the understand-
ing in which the whole body enact it; one
which I do not feel myself at liberty to dis-
regard.

I conclude, therefore, that the parish court
had not jurisdiction of cases arising out of the
parish of New-Orlcans, and that, therefore,
the first ground of defence fails.

The next objection, that the lawyers prac-
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sity of noticing the judgments given by the ‘o~~~
supreme court, has, certainly, the merit of R
novelty, to justify an examination of its cor- e
rectness.
In support of this position, a great deal of
time was occupied in shewing. that the deci-
sions were not law; that nothing could be
properly called so, but those acts passed by
that branch of our government, in whom the
power of legislation is vested by the consti-
tution. This is true, and we ncver before
supposed that they were so considered. But
as we are obliged, by our duty, to decide on
every question that is brought before us, and,
as many of these questions turn on ascertain-
ing the true meaning of the law-maker, when
the expressions used are ambiguous, whether
that ambiguity be considered in relation to
the language used in the act, or the applica-
bility of the provision to particular cases; I
had supposed it not doubted, that the deci-
sions of this tribunal, were {o be regarded as
the interpretation of the legislative will; as
an exposition of its meaning and intention.
And that, uutil the legislative authority. by

subsequent acts, chose to make diflerent pro-
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cence on their part, that the court fairly un-
derstood their meaning, and wisely and faith-
fully expounded it. There is, also, a variety
of questions presented for decision, where
positive law is silent, and where recourse
must be had to legal analogies, to arrive at
truth. Is not the decisions which this court
makes, amid the frequent conflicting opinions
of foreign jurists, to be received as determin-
ing which doctrine is in force here? We
are told not; that recourse must be had to
the law itself, and that law is found where,
in some obscure commentator, who lived, per-
haps. some centuries ago, and who is quoted,
triumphantly, as better evidence of what is a
arule of action for the people of Louisiana,
than the decisions of men, who, whatever in
other respects, be their abilities, have, at
least, the advantage of using the knowledge
and the learning that latter times has pro-
duced—who enjoy the light of the age in
which they live, and who have the aid of able
counsel, discussing every subject on which
they are called to pronounce an opinion.
This, then, is the fair extent to which the
authority of the decisions of this tribunal may
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be carried. They are evidence of what the
law is, under such circumstances, as has been
just stated, and as it is the duty of the court
to see that they are correct, and that they
are uniform; so, also, is it important, that
society should know, that we feel ourselves
bound by them, unless we are clearly, and
beyond doubt, satisfied that they are contrary
to law or the constitution, and that we never
can consider it a proper discharge of duty, in
any member of the bar, who pursues his pro-
fession, with an avowed determination to dis-
regard them.

It is no answer to this reasoning, to say that
the law is different from the decision of the
court, for that is begging the question, and
taking for granted, the very point which the
court has otherwise decided.

On this view of the subject, I need not exa-
miae the diff-rence between the authority to
which decisions under our law are entitled,
and those of the courts in England; many of
the latter, as was truly stated, turn on the
common law, many of them, however, grow
ou! of the expressions used in their statutes,
and are given in expounding them. Cases of
the latter description are delivered under cir-
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pronounces here, and have, in that country,
the same weight which T have just stated,
the decisions of this tribunal should enjoy in
this.

Nor do I find, that the opinion or practice
of other countries is different on this head.
In France, where the science of jurisprudence
has been carried to great perfection, the de-
cisions of their courts of last resort, are re-
ferred to, by the most eminent writers on the
laws of that country, by D’Aguesseau, by De-
nisart, by Merlin, by Paillet, by Duguien. by
Pothicr, by the jurists who have published a
late edition of the last mentioned author’s
works.

Since the enactment of the different codes
under the reign of Napoleon, an immense
number of the reports of the decisions of their
court of cassation, and other tribunals of
appeal, have been collected and published
with the utmost care, see Jurisprudence, du
Code Civil, 22 vols., Sirey, Recuctl general des
Lcis et des Arrets, 16 vols., Journal des audiences
de lo Cour de cassation, 14 vols., by Denevers.
If, as contended here, decisions of courts,
under the civil- law, were only evidence of
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the law between the parties litigating, why
all this care in collecting and preserving
them, and does not the simple fact of their
publication, their rapid and extensive circu-
lation, and the frequent reference to them,
completely answer all that we have heard
on this subject ?

In Spain also, the decisions of their courts
are quoted, to the same purpose, Febrero ad-
dicionando, pa. 2, lib. 3, cap. 3, sec. 2, n. 178, and
many other passages in that author’s works.

Nor is there any assumption of power in giv-
ing the decisions of this court the authority just
spoken of. The tribunals of the last resort, in
every state of the union, hold the same doc-
trine, each in relation to their own judgments.
They are acquiesced in, without objection, by
the citizens of those states; men not unacquain-
ted with their rights, or slow to perceive or
check any usurpation of them. Congress ap-
propriates annually, a sum of money, to en-
surc a publication of the decisions of the
supreme court of the federal government;
and here in Louisiana, the represeniatives

of the people have expressed the same sense

of their utility, by ordering the purchase of

Vor. 1x. 47
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distribution through the state.

I counfess, therefore, that I have been un-
able to feel the force of what has been said
in the argument of this cause, respecting
the impropriety of considering the decisions
of the court as any thing more than declar-
ing the law between the parties. They, who
in their zeal for their client, so eloquently
urge this doctrine, would do well to reflect
to what it leads. That its tendency is not to
take power from this court, but to give it.
That if we were under no obligation to fol-
low that which we had decided ourselves,
or what was declared law by our prede-
cessors ; we would possess an authority dan-
gerous to the citizen, and in the exercise
of which, this tribunal would become at
once fearcd and hated.

I conclude, therefore, that the second
ground of defence fails.

The third ground of defence, which de-
nics our right to decide in doubtful cases,
aud requires us to refer them to the legisla-
ture, is easily disposed of. Under our con-
stitution and law, we have no such authority,
aud. instead of referring doubtful cases, I
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tion from all liability, because the defendant Turwes.
acied both as attorney and counsellor, is

equally untenable. Persons may increase

their responsibility by acting in a two-fold
capacity, but cannot diminish it.

The fifth point made is. that fault or negli-
geuce can alone charge the defendant; that
neitheris proved here, as the first means an
mtention to do wrong, and the second a total
neglect to perform an act, not performing it
erroneously.

v the Partida, 3. 5, 26. sec. 25. attornies are
made responsible for fraud and fault. If we
constrne the word faalt, as insisted on by
the dJdefendant. it would be synovimous with
finud: for if the inteniion must combine with
the act in doing wrong, then the agent acts
fraudulently.  We presume, therefore, that
something else is intended; but it is unneces-
sary to decide that, as our statute, 1 JHartin’s
Dig. 528, has made attornies responsible for
any neglect, by which their clients may suffer
damage.

I think. that neglect may exist as well in
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the careless manner of doing an act, as in not
doing it. This is the meaning attached to
the word, by the best philologists. It is the
ordinary sense in which it is understood by
mankind. We evidence our neglect by not
doing what we are required to execute. We
exhibit the same quality when we do it with-
out paying attention to the ordinary means
by which it can be correctly performed.

This ground of defence also fails.

It is still, however, insisted, that the act
complained of, was nothing more than a mere
error of judgment, and we have given to this
poiut as serious consideration as we are able
to bestow on any subject.

From the moment the cause was opened
in argument, we were all of opinion that at-
tornies are not responsible for an error in
Jjudgment.

But the doubt was, whether more had not
been proved here.

Whether, after the repeated judgments of
this court, on the subject of the jurisdiction
of the parish court, there was a necessity for
at all crercising the judgment in selecting a
tribunal.

That. admitting the decisions of this tribu-
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still, as they were evidence of the opinion o~~~

. . B
on this subject, of those who had to pro- R

nounce on the cause, In the last resort. TorsER.
Whether it was ordinary diligence to bring

an action in a court whose authority they

had decided against, when there was an-

other tribunal open, whose jurisdiction was

not disputed.

Whether ordinary diligence might not have
enabled the defendant to become acquainted
with these decisions, and whether not know-
ing them, was not ordinary neglect.

But these considerations have been out-
weighed by reasons, which may be fairly urg-
ed on behalf of the defendant.

The decisions in the cases of Smith vs.
Flower, and Dunwoodie vs. Johnson, 6 Martin,
9 and 12, had not been published at the
time the suit of Breedlove & Bradford vs.
Fletcher, was commenced, and all that can
be required of any gentleman of the bar,
is, that he should make himself acquainted
with the decisions after publication.

That in Delille vs. Gaines, it 1s true, had
been printed long before the suit was brought;
but the point, as it respects the jurisdiction,
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the authority of the parish court, to take cog-
nizance of the case, might be doubted.

What was said in that case, it is evident,
did not settle the question. It was not so
considered. It appears not to have been
noticed by many members of the bar; as it
has been proved, that a number of gentlemen
still continued to bring suits of a similar de-
scription in that court.

If that decision be left out of view, the ju-
risdiction was doubtful, and one, regarding
which, men might fairly differ in opision.
Nay, with that decision, and after this court
had intimated in the case of Smith vs. Flower,
the same view of the question, and in
that of Dunwoodie vs. Johnson, expressly de-
cided it; a learned judge, then on the bench,
dissented from the opinion of the majority,
and held, that the defendant had properly
brought the action.

No man is supposed to know any branch of
the law perfectly, particularly when called
on lo act at once, and without time for reflec-
tion. The knowledge which we use the
utmost industry to acquire, is often forgotten
at the moment when most needed. The
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Cases frequently occur, when learned men ‘o~~~

. oo BrEE
differ, after the greatest pains is taken to e

arrive at a correct result. No one, therefore, TURNER.
would dare to pursue the profession, if he was

held responsible for the consequences of a

casual failure of his memory, or a mistaken

course of reasoning.

I do not wish to be understood to say, that
cases may not arise, in which ignorance of the
common and plain principles of the law and
practice in our courts, or negligence in not
properly using the knowlege the party pos-
sesses, will not make an attorney responsible.
But here the parish court decided it had ju-
risdiction.

A learned judge of this court, which 1is
composed only of three individuals, held, that
that opinion was right.

Many members of the bar, and some of
them gentlemen of much experience, pursued
the same course. Under such circumsian-
ces, to make the defendant pay damages for
error, is carrying the doctrine of responsi-
bility further than, we think, the law will au-
thorise, or than justice demands.

But even admitting all this to be doubtful.
still the plaintiffs must fail on
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The last point made the defect of evi-
dence, to prove that the contract on which
the defendant brought this suit, did originate
out of the limits of New-Orleans.

This is the very gist of the action; and the
petition accordingly contains an averment,
that the cause of action upon which the at-
tachment was brought, did not originate with-
in the lLimits of the parish and city of New-
Orleans, but at Nashville, in the state of Ten-
nessee. This is attempted to be proved by
a record in the case of Breedlove & Brad-
ford vs. Fletcher, in which this court decided,
that the parish court had not jurisdiction of
the cause, because the indorsement on the
bill of exchange was made at Nashville, in
the state of Tennessee.

It is a general principle of jurisprudence,
that judgments are only evidence between
the parties to the cause, or those who claim
in the same right.

« Sape constitutum est res inter alios judicatas
aliis non prajudicare,” lib. 6, 3 de Re. jud.

“ Gutsade cosa es e derecha que el juyzio que
Juere dado contra alguno, non enfesca a otra.”
Part 3, tit. 22, ley 20. And in England the
same doctrine is established. Phillips’ Evi-
dence, 522.
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on obvious principles of justice. N~
There are cases which form an exception B
to it ; these cases are well collected in a note  Teorwes.
to a treatise by Evans, on the authority of
Res judicata, Evans’ Pothier, vol. 2, 350. To
them may be added, these decisions on deeds
containing covenants of warranty and on bonds
of indemnity, cited by the plaintiffs’ counsel.
There is still another exception, when the
decree of the court is used, for the mere pur-
pose of establishing the fact of such judg-
ment having been given, or as the supreme
court of the United States express it, where
it is not introduced per se, as binding on the
the rights of other parties, but as a fact in
tracing title, or constituting a part of the mu-
niments of an estate.
The judgment introduced here is evidence,
that in the case of Breedlove & Bradford vs.
Fletcher, the supreme court decided, that the
cause be dismissed for want of jurisdiction in
the parish court. Because, that is a naked
fact in itself, but that judgment is not evidence
against third persons, of the truth of the facts,
on which the court, in that case, came to that
conclusion; as to them it is res inter alios acta.

Vor. 1x. 18
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non constat, that they could not have prov-
ed these facts to be otherwise.

The cases cited by the plaintiffs’ counsel, are
on covenants of warranty, contained in deeds
for land, or on bonds of indemnity. They
have been carefully examined. They are
decided as exceptions to the general rule.
Now, as that rule is a most salutary one, it
might be sufficient to say, that these excep-
tions ought not to be increased, unless positive
authority require it. But this case is clearly
distinguishable in principle.

In these cited, the court holds, that the
judgment given against the party to be in-
demnified, is evidence against the party in-
demnifying. But in no case is the doctrine
pushed so far as to declare, that it is not only
cvidence against the party by whom the bond
of indemnity, or deed with covenant of war-
ranty was given, but also, evidence that
these deeds were made and executed by him.

Let us assimilate the case of the present
defendant to those cited.

If the suit here, was brought on a written
engagement of the defendant’s, that he would
warrant the success of the plaintiffs in their
former suit agaiost Breedlove & Bradford.
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the judgment of the court would be merely
evidence, that they did not succeed in the
cause ; not evidence that the defendant en-
tered into the contract of warranty; that
would have to be proved by the production
of the contract itself.

In this case, the allegation is negligence,
which stands in place of the express contract
justsupposed. The judgment is no more evi-
deuce of that fact,nor of the facts which would
justify the accusation, than it would be that
he entered into the bond of indemnity in the
other case.

In the case of Greenvs. New River Company,
4 Term. Rep. 590; the court of king’s bench
decided, that a verdict obtained in an action
against a person for the negligence of his ser-
vant, is evidence in a subsequent action by the
master against the servant, of the amount re-
covered, but not evidence of the negligence.
The same principle is declared to be law, in
the latest and best treatise we have on the
rule of evidence. Phillips on Evidence. 229.

The plaintiffs contend, that the admission of
the record made it evidence to every purpose.
The law is otherwise, when a paper is intro-
duced, which is legal evidence of one fact, and
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not legal evidence of another, it can never be
presumed that it was read in evidence, to es-
tablish any thing, which, by law, could not be
proved by it. This court has already decided
this point,in the case of Lartigue vs. Baldwin,
5 Muartin, 496, nor is there any thing contain-
ed in the opinion delivered in Durnford vs.
Jackson, 8 Martin, 58, which at all shakes or
affects that decision.

Nor is there more weight in the objection,
that if the defendant was not liable for sueing
in a court which could not entertain the cause,
he is responsible for negligence, in not giving
proof that his case arose within the limits of
the parish of New-Orleans. Because, the
negligence, alleged in the petition, is for hav-
ing brought a cause of a particular kind, in
the parish court, and to that alone was the
defendant bound to direct his defence; be-
cause, when proper evidence is not produced
on the trial, the presumption is not that the
lawyer neglected to offer, but that the client
failed to furnish it.

It may, therefore, fairly be concluded, that
there is not evidence before the court to jus-
tify the allegation, that the cause of action on
which the suit was originally brought, did
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arise out of the parish of New-Orleans, and, Eastn District.
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of course, the plaintiffs are not entitled to re- ‘o~~~
. . BRrREEDLOVE
cover in the present action. & L.
s

The judgment of the district court ought Tuaxgs.
therefore to be affirmed with costs.

MarTiv,J. T concur in this opinion for the
reasons adduced.

Matuews, J. 1 concur likewise.

It is therefore ordered, adjudged, and de-
creed, that the judgment of the district court
be affirmed with costs.

Livermore and Duncan for plaintiffs, Mazu-
reaw and Livingston for defendant.

D st
LABARRE vs. FRY’S BAIL.

ArpeaL from the court of the first district. 1n proceeding
by motion
. against the bail,
PorTER, J. In a suit commenced by the pre- ne has a right

sent plaintiff, against the commercial house of :ﬁedgg?sngé_that
J. & P. Fry. Jacob Fry was arrested, and the found by s jary
present defendant, Durnford, became his bail.

Judgment was obtained on the original suit,
for the sum of §2024 40 ets., with interest and
costs, on which a fler¢ factas was issued, and

returned by the sheriff. « no property found.”
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A capias ad satisfaciendum was next taken out,
and the defendant could not be found.

The plaintiff proceeded to recover by mo-
tion, of the defendant, the amount of the judg-
ment. interest and costs, recovered by him in
the original action; and to the notice given by
him to that effect, the defendant appeared
and filed an answer, stating various objections
to the recovery, denying that he ever became bail
Jor the said Fry, as alleged, and praying, that
the fact be enquired of by the country.

When the motion was about to be heard,
the defendant requested that a jury might be
empannelled, agrceably to the prayer in his
written answer. The court refused to do so,
and a bill of exceptions has been taken to
that opinion.

To ascertain whether or not the decision
of the judge was correct on this point, it is
first necessary to examine, what is the real
character of this proceeding against bail.
The defendant insists, that it is in its nature
an original action, and that he is entitled to
the same privileges on the trial of it, as if suit
had been commenced by petition.

The position I take to be correct, and
well founded. It has every feature of an ori-
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ginal suit, except, that it is carried on by
written notice of a motion, instead of the or-
dinary petition. Proof is required of the
obligation on which judgment is sought, in
the same manner, as the common case of a
promissory note. Judgment is given for the
first time on the proof, and an appeal lies
from it to this court.

There 1s no doubt, but a party may be as
seriously and fatally injured, by an incorrect
conclusion on the facts which grow out of an
application of the kind, as in any other case
of civil suit that can be supposed. If an in-
vestigation by a jury is important to the citi-
zen, In any cause, it is necessary to him here,
and nothing but positive law should induce,
or could authorise any court in this state, to
refuse either of the parties this privilege.

That positive law does not, in my opinion,
exist. The statute is silent in the manner
how the facts shall be tried; there is no-
thing in the act which denies the right of hav-
ing such cases investigated by the country;
and if this court should deuy it, 1t would be
tantamount to saying. that in this state a man
could be deprived of the trial by jury, when-
ever it pleased the opposite party to allege
he had become bail for a third person.
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w~~ the principle, involved in this case, to have
LABARRE

5. been already decided in that of JMeeker’s ass.
FRYS BAXL oo, Williamson’s ass., 1 Martin, 314.

I am, therefore, of opinion, that the judg-
ment of the district court be annulled, avoid-
ed, and reversed, and that this cause be re-
manded, with direction to the judge to pro-
ceed therein, and to allow the party a trial
by jury, and that the plaintiff and appellee
pay the costs of this appeal.

MarTiv, J. T concur in this opinion for the
reasons adduced.

Matuacws, J. I concur likewise.

It is therefore ordered, adjudged, and de-
creed, that the judgment of the district court
be annulled, avoided, and reversed, and the
cause be remanded, with directions to the
judge to proceed therein, and to allow to the
defendant the benefit of a trial by jury, and
that the plaintiff and appellee pay the costs
of this appeal.

Workman for the plaintiff, Hennen for the
defendant.
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HERRIES vs. CANFIELD & AL. Ao 1501,
. . Sl
ArpeaL from the court of the first district. HeRriEs

vs.
. i CANFIELD
Porter, J. Gillespie, Scoles & Co. hav-  &au

ing proposed entering into a contract with Ifapersonre-
commending his

the plaintiff; she alleges, that not having con- fiend as trust-
woithy, says the

fidence in their ability to pay, she refused to debt will be
paid, and if not,

credit them, unless they would give good and he witt be res-

ponsible, a re=

sufficient security for the payment. That covery may bve

had against him

Canfield, Hill & Co., (the defendants and on his fiends

note, posterior

appellants) wrote her, that Gillespie, Scoles w0 he pronise,
e surety

& Co. were in good credit, and would, no wishing to avail
himself of the

doubt, pay the debt when it should become plea of discus-
due, and that they would be responsible for out. brf;::ti?m
the said debt, if it was not so paid. That Gil-
lespie, Scoles & Co. acknowledged the said
debt of §501 50 cents, to be due by a certain
promissory note; that they have not paid it,
and that the defendants, by their promise,
are bound so to do.
The answer admitted, that the letter, al-
luded to in the petition, had been written, but
denied all the other allegations therein con-
tained. It also contained the plea, that dis-
cussion must be had of the property of the
principal debtors, before further proceedings
could be had against them as surcty.

Vor. 1x. 49
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The evidence in the cause, consisted of a
letter of the defendants to plaintiff, in the fol-
lowing words:

New-Orleans, June 12, 1819.

« We state to Mrs. Herries, that we are sell-
¢ ing goods to Messrs. Gillespie, Scoles & Co.
« on a credit, without endorsers, and that we
“ believe them safe and good, and have no he-
& sitation in saying, that the debt will be paid
“ as soon as due; but if they should not, we
“ will be responsible.

(Signed) « CarvreLp & Hinr.”

The note of Gillespie, Scoles & Co. viz.

“ On or before the 1st day of February,
% 1820, we promise to pay Mrs.T. J. Herries,
“ the sum of five hundred and one dollars fifty
% cents, good and lawful money of the United
« States, for value received.

(Signed) « Girreseig, Scores & Co.”
« New-Orleans, June 14, 1819.”

And the evidence of a single witness, who
proved the execution of the note, and that
Gillespie, Scoles & Co., lived in St. Francis-
ville, at the time the note was given, that they
kept a store there, but does not know whether
they still continue so to do, and that they were
considered in good circumstances.
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There was, also, a protest of a notary-pub-
lic, made on the 9th of February, 1819, shew-
inga demand on the makers for payment and
refusal by them.

By the plaintiff it is insisted, that this is an
original contract on the part of the defendants,
and that they are bound in solido, with the
principal debtors.

It is urged on the other side, that if at all
liable, they are nothing but sureties. That
recovery cannot be had against them, because
it has not been shewn, that the debt on which
the suit is brought, is that for which they en-
gaged to be responsible; and that the prin-
cipal debtors have property suflicient to pay
this note, and that it should be previously
discussed.

This i1s not an obligation in solido, but an
ordinary contract of suretyship; the former
is never presumed, Civil Code, 178, art. 102,
and this letter does not express it.

It 1s, however urged, that there is not evi-
dence, that this is the same debt which the
defendants contracted to become surety for,
and this, in truth, is the only question which
presents any difficulty in the cause.

The letterof the defendants, dated the 12th
of June, states, that they are selling goods to
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Gillespie, Scoles & Co., on a credit; that they
have no hesitation in saying to Mrs. Herries,
the debt will be paid, but if it is not, they,
the defendants, will be responsible. The
note of Gillespie, Scoles & Co., to the plain-
tiff, shews a debt contracted two days after
the date of this letter.

The promise of guarantee given by the de-
fendants, was of the debt which Gillespie,
Scoles & Co., were to contract, the note
shews a debt contracted with the person to
whom the letter was directed. This, I think
sufficient. If the promise had been to pay
for what goods they might purchase—shew-
ing that goods were sold to them, imme-
diately afterwards, is all the proof that the
law would have required, or, perhaps, that
the nature of the case is susceptible of. Here,
the promise is to pay a debt, and a debt is
shewn to be contracted. The cases, in my
mind, cannot be distinguished. ..

Obliged to decide on questions of fact, as
well as law, we cannot exact, and if we did,
we could not, in all cases, obtain positive and
direct proof of every fact which is litigated
before us. We must, therefore, draw fair and
reasonable inferences from the testimony
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presented ; and, applying that rule to the evi T i

dence given in this cause, my mind is satis- ‘e~~~

.. . H
fied, that this is the debt for which the defen-  rs e
. . C SLD.
dants promised to be responsible. Y

The plea of discussion is not Maintained
by the proof. It is not sufficient to allege
that there is property; there must be evi-
dence establishing its existence. 'The witness,
examined to this point, goes no further than
to swear, that he believes Gillespie, Scoles
& Co. live 1n St. Francisville ; that they once
kept a store there, but does not know whether
they still continue to do so. This is not
pointing out property for discussion, in the
language of the Civil Code, 430, art. 9. 6 Mar-
tin, 560, Delazerry vs. Blanque's syndies. It is
not even proving that the defendants had any
property in the state.

On the whole, I am of opinion, that the judg-
ment of the district court be affirmed with costs.

MarTiN, J. concurred.
Matuews, J. I am of the same opinion.

It 1s therefore ordered, adjudged, and de-
creed, that the judgment of the district court
be affirmed with costs.

Smath for plaintiff. Hoffmaen for defendants.
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East'n District. CLAVIER vs. HIS CREDITORS.
March, 1621.
e~ Arrear from the court of the parish and city
v of New-Orleans.

HIS CREDITORS

Three fourths  Poprer,eJ. The petitioner Clavier prayed
of the creditors

- In number and g pregife might be granted him by his credi-

amount, " must

e e tors, and that the period of two and three
spite. years should be allowed him, to discharge
the debts which he owed.

On this petition the parish judge granted
an order, that the creditors should assemble
at the office of a notary public, to deliberate
on the affairs of the petitioner.

This meeting took place on the 31st of Au-
gust, at which appeared six creditors, four
of whom consented that a respite should be
accorded, and the other two refused.

The parish judge homologated their pro-
ceedings, and an appeal has been taken
by one of the creditors from this judgment,
who now assigns for error, that three-fourths
of the creditors in number and amount, have
not assented to the prayer of the petitioner.

The process verbal of the proceedings,
shew that there was not three-fourths of the
creditors in number and amount; the objec-
tion 1s therefore fatal, as the law requires
hoth. Civil Code, 438, art. 3.
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Tam, therefore, of opinion, that the judgment Mareh, 1901,

of the parish court, homologating the proceed- ‘o~
ings had before the notary, be annulled, avoid- R
ed and reversed, and that the petitioning debt-"" o
or,pay the costs of this appeal, and those occa-

sioned by this application in the court below.
MarTiv, J. concurred.

MarrEWws, J. I concur with the opinion pro-
nounced.

It is therefore ordered, adjudged, and de-
creed, that the judgment of the parish court,
be annulled, avoided, and reversed, and that
the petitioning debtor pay costs in both courts.

Seghers for the plaintiff; Davesac for the de-
fendants.

HALL vs. FARROW’S BAIL.

AppeaL from the court of the.first district.  Proceedingsa~
gainst bail need
not pursue the

Porrer, J. 'The defendant having become tonm of a new
bail for Farrow, in the suit of Hall vs. Farrow, wplz?tice_by the
and the fi. fo. and ca. sa., which were issued on attomey e good
the judgment rendered in that case, being re-

turned on the one, that “no property,” and on
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the other, that the person of the debtor could
not be found ;—the plaintiff’ in the original suit,
proceeded to enforce the recovery from the
defendant, and for that purpose, gave notice
by his attorney, that he would move the dis-
trict court, before which the cause was tried
in the first instance; to give judgment against
him as bail, the condition of the bail bond
being broken.

This notice was served on the defendant,
and the court below gave judgment against
him for the amount recovered in the suit of
Huall vs. Farrow, with interest, the costs in that
suit, and the costs of the motion. From that
judgment the defendant has appealed, and
now insists that it should be reversed, for the
following reasons :

That the proceedings on a bail bond par-
take of the nature of a new action, and should
pursue its form.

That notice should be given by the plaintiff
himself, and not by his attorney.

And that the notice served on him, has not
sufficient certainty.

I do not think these objections solid.

It is true, the proceedings on a bail bond
partake of the nature of a new action; but
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it does not follow, that the form of proceedings e

should be the same in both cases. -~
The act of the legislature, 1 Martin’s Digest, .
) Farrow’s

481, which prescribes the practice,directs that ~“gam.
“the court shall, on motion, give judgment
thereon, against the security, for the amount

of any judgment, or decree rendered against

the defendant, he the said security, having ten

days previous notice, in writing, of such in-
tended motion.” «

Ten days notice of a motion in court, which the
act here prescribes, is certainly something
quite different from filing a petition,as in an or-
dinary case. Anditis enough, that a party,in
matters of form, pursues the very letter of the
law.

The signature of the attorney to the notice,
was in my opinion, as good as that of the
plaintiff himself. The right of moving against
bail given by the act of the legislature, is the
same thing in effect, as commencing a new
suit, though the form is different; and I am
unable to distinguish between the authority of
an attorney, to sign a petition, and do that
which is objected to here.

There was sufficient certainty in the notice.
It informed the defendant of the judgment

Vor. . 50
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PEast’n District. 1 ncl i 1
FrAey against the principal, its amount, the interest

w~~ onit, &c., that a fi. fo. and ca. sa. had both is-

H{‘SI’L sued without effect, and that by reason there-

F w's .. . .
" of, the condition of his bond, as bail, was bro-

ken. This was all that was material for him to
know, and enough to put him on his defence.

I am therefore of opinion, that the judgment
of the district court be affirmed with costs.

Marriv, J. I concur in this opinion for the
reasons adduced.

Matuews, J. Sodo L

It is therefore ordered, adjudged, and de-
creed, that the judgment be atfirmed with costs.

Pierce for plaintiff, Smeth for defendant.

SERE vs. ARMITAGE & AL.

Ajustice and  APPEAL from the court of the parish and
constable, who
proceed inacase Clty of New-Orleans.
after a prohibi-
tion, and a per- ..
sonwhoaidsthe ~ P’ORTER, J. The petition alleges, that the
constable, are .
wespassers.  defendants abused, ill-treated, assaulted, and
A void au- . . . .
thority will not falsely imprisoned the plaintiff; to his damages
justify a tres-
pass though the two thousand dollars.
party acting un-
deritisingood '1he defendants plead separately.
Gaith,
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Armitage denying generally, the allegations March, 1621,

contained in the petition, and Hayne’s adding o~

. s
to the same defence, the further special mat- 5.

o . A
ter, that what he did in the premises was T

done by him as constable, in virtue of a legal 1f tere are

several defen-

writ of capias ad satisfaciendum, issued by Sam- dants, and they

. . . plead separate-
uel Brownjohn, justice of the peace of thely, they may

have the cause

upper banlieu, of the city of New-Orleans. tried separately,

. . but if they go to
The testimony taken established the fact uialjoindy,ana

suffer a verdict

of the arrest; and that Armitage was actively o e given a-

gainst them,

assisting the officer, Henry. they cannot af-
The defendants offered in evidence, an ex- :2,;:12(12“112%:

ecution issued by the justice of the peace,

Brownjohn, dated 10th of July, 1819, directed

to Henry, or any other conslable, ordering

that Seré be taken and committed to prison,

until the judgment, in the case of Armitage vs.

Seré, was satisfied by him. Also, another ca-

pias ad satisfuciendum, issued by the same justice

to the same officer, dated 21st of July, 1819,

directing him to seize and commit Seré to

prison. On this last execution, there is a

return of the constable, « received the within,

in full, 22d of July, 1819.”
Brownjohn was admitted to be a justice of

the peace, duly commissioned for the upper

banlieu, of the city of New-Orleans.
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The plaintiff produced in evidence, a re-
cord from the district court, shewing, that on
the 30th day of June, 1819, he had obtain-
ed from that court, a prohibition, enjoining
the said S. Brownjohn, and his constables,
from any further proceedings in this case.
The order granting this prohibition, was not
rescinded or discharged, until the 21st of
July following.

The cause was submitted to a jury, who
found for the plaintiffs, damages $500. There
was judgment accordingly, and from it this
appeal has been taken.

It appearing, by evidence, that the execu-
tion under which this officer acted, was
issued after a prohibition had gone to the
magistrate and constables, inhibiting all fur-
ther proceedings in this case, I am of opirion,
that the magistrate and his officers who dis-
obeyed it, were trespassers. Jacob’s Law
Dict. vol. 5, p. 318. 3 Black. Com. 112, 113.
Under this view of the subject, it becomes
unnecessary to examine the question raised,
as to the jurisdiction of the justice of the
peace, and it only remains to consider,

If Armitage, to whom the prohibition did
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not issue, can be made responsible to the Mareh, 1020,

same extent as the officer. e
. . . . SERE
If the verdict assessing damages jointly, 2.
ARMITAGE.

when the parties plead separately, vitiates & ar.
the proceedings.

On the first point, as Armitage had not any
authority to assist in the execution of the
writ, except in aiding the officer to whom it
was directed, he cannot claim exemption from
liability to a greater extent than that officer
can; it would justify all kinds of excesses,
were it held, that a party could be protected
in the commussion of an injury, by setting up
the authority of another who had no right to
give it.

As to the irregularity of the verdict, I un-
derstand the law to be; that the defendants
having plead separately, might, if they had
judged it advantageous, had their cause tried
separately, 4 Mass. 419. 1 John. 290. 11
Coke, 5. But having submitted, without ob-
jection, to let the jury pass on them together,
and taken their chance of a verdict in that way,
it 1s now too late for either of them to in-
sist that the case should be examined over
again.

On looking into the evidence. I cannot <ce
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any thing which would justify an interference
with the verdict. Cases of tort, where da-
mages are assessed, fall peculiarly within the
province of a jury, and courts should never
disturb their finding, unless a very strong case
of injustice is clearly made out.

I am therefore of opinion, that the judg-
ment of the parish court be affirmed with costs.

MarTiv, J. concurred.

Marnews, J. I am of the same opinion.

It is therefore ordered, adjudged, and de-
creed, that the judgment be affirmed with costs.

Denis for the plaintiff, Presion for the de-
fendants.

—

LOUISIANA BANK vs. BANK UNITED STATES.
ArpeaL from the court of the first district.

Porter,J. The bank of Louisiana sued that
of the United States, on a post note, for $1000,
payable to Harman, cashier of the Louisiana
bank, and endorsed by him in blank.

The answer states, that one John W.
Handley, had alleged, that the note on which
the suit was brought, had been lost to him by
a late robbery of the mail, and that he had
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cautioned the defendants not to pay it to any
other person but him.

They further plead, that the question of
property in the note, is now at issue, in the
suit of Handley vs. the Louisiana bank.

By consent, the evidence taken in that case
has been made part of the record in this, and
considered as testimony in this cause.

It shews clearly the loss of the note, and
that it was the property of Handley at the
time it was taken out of the mail. But it is
not so satisfactory, as to the time when it
came into the possession of the Louisiana
bank; and the conclusions which may be
drawn from it, have been much controverted
and debated in the argument.

There is one thing, however certain, that
it does not prove, that the Louisiana bank re-
ceived the note in question, in bad faith, and
with a knowledge that it was stolen; and this
proof, I think, is essential to enable the defen-
dants to succeed in the defence they have set
up-

The law stated in the latest and most es-
teemed work, on bills of exchange, makes it
the duty of the holder of a note, other than a
bank note, payable to bearer, to prove that
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he came by it bona fide and for a valuable con-
sideration, Chitty on Bills, 87.

But in respect to bank notes, a different
system has been established, and it is held,
that the person in possession of a security of
that description, is not under the necessity of
proving, in the first instance, how he acquired
it. But that it behoves he who objects to
the payment, to establish the facts on which
that payment is refused. Chitty on Bills. 393.
13 East. 130. 2 Campb. scc. 5, also note to 13
LEast, 130.

The rule contained in these decisions, al-
though not positive law here, is onc which 1
consider equitable and just, and useful inits
application, in a country where bank notes
form so large a part of the circulating medium.

For these reasons, and for those contained
in the opinion of the presiding judge of the
court, which I have read, and in which I con-
cur, I am of opinion that the judgment of the
district court be affirmed with costs.

MarTiv, J. We would look 1n vain, in the
laws of Spain, for the principles that are to di-
rect us in the {ransfer of bank paper. Great
Britain and the United States are, perhaps,
the only countries in which it forms the great-
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est part of the circulating medium, and in Mareh, 1601,

which questions, like that now under consi- o~~~
deration, present themselves. LOE:;IQM
Since the establishment of banks in Loui- Bawx U. s.
siana, their notes have circulated like the
specie which they represent, as generally and
freely as in Great Dritain and the United
States ; and this has insensibly introduced so
much of the laws, usage, or practice of those
. countries, as 1s necessary to regulate the mode
in which the affairs of these institutions are
transacted, and the circulation and transfer
of their notes; perhaps, rendered obsolete,
so much of our former laws asis absolutely
inconsistent therewith.
Hence, even if that part of the ordinance
of Bilbao, which regulates blank endorse-
ments, appeared to have been in force before
the establishment of our banks as by far the
greatest part of the paper discounted by
them, 1s endorsed 1 blank; our courts would
perhaps, readily recoguise the property of a
bark, in a note discounted by it, without the
endorsement having been filled.
I therefore think, that the district court did
not err in giving judgment for the plaintiffs,
although they did not shew from whom.
Vor. 1x. 51
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sessed of the note of the defendant bank.
The_circulation of such paper would be very
much obstructed indeed, if a bank, who re-
ceives it, was bound to provide itself with
evidence of having fairly come by it.

I think we ought to affirm the judgment.

Marnews, J. This suit is prosecuted on a
note of the bank of the United States, made
payable to order, and endorsed in blank.
The evidence in the case leaves no doubt of
its having been stolen from the mail, onits
way from Natchez to New-Orleans,and it is not
shewn by the plaintiffs that they received it in
good faith, and for a valuable consideration.

If this be necessary in regard to bank notes,
as it is perhaps in ordinary notes, or hills
payable to bearer, and may possibly be also
to those endorsed 1 blank, the plaintiffs have
not supported their case.

But it is believed. that even admitting that
the burden of proof, as to good faith, and
consideration in ordinary commercial bills
and notes, lies on the holder, an exception
is adopted in law, in case of bank notes.

The facility with which they pass from
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hand to hand, the circumstance of their not East'n District.
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being esteemed like bills of exchange, as ‘w~~
mere securities of debt, but treated as money oA
m the ordinary course and transaction of Baxx U. S.
business, by the general consent of mankind,
(as observed in the case of JMiller vs. Rain,
1 Burr. 457) shews, that they may, with pro-
priety be placed on a footing, different in
some respects, from that of ordinary bills and
notes. Possession is proma fucle cvidence of
property in them, and the holder is entitled
to all the benefits resulting from a rightful own-
ership, until the contrary be made apparent.
Testing the judgment of the district court
by these rules, and the evidence in the cause,
I am unable to discover any error in it.

It is therefore ordered, adjudged, and de-
creed, that it be affirmed with costs.

JMoreau for the plaintiffs, Duncan for the de-
fants.

———

BADNAL vs. MOORE & L.

ArpeaL from the court of the first district,  Credits assign-
cd are liable to

. . , ., attachment for
PorteRr, J. The main, and indeed the only the Aebte of the

question to be decided in this cause, is the fravsferer  be-
fore notice 1o the

elfect of a deed of assignmnent and trust, made 4=
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by the principal debtors in Philadelphia, as
against the rights of the attaching creditor.

It has been settled, by a series of decisions
in this court, that there must be delivery of
the thing sold, as well as a contract of sale. to
enable the vendee o resist, with success, the
claim of a creditor, who may levy an attach-
ment on 1t; and that, whether the parties
contracted out of this state or within its limits.

The same principle must govern the ces-
ston of a debt, as our statute provides, that
the transferee is only possessed as it regards
third persons, after notice has been given to
the debtor of the transfer having taken place.”
Civ. Code, 368, art. 122,

Applying this law to the case before the
court, there is no evidence that the deb-
tor was notified anterior to the levying of the
attachment of the trausfer made in Pennsyl-
vania; cousequently, as to third persons, no
transfer was made.

This opinion being founded on the suppo-
sition, that the deed of trust was regularly
proved, and that the assigument was legal,
according to the laws of Pennsylvania, it be-
comes, of course, unnecessary to examine the
bill of exceptions taken to the opinion of the
court, refusing time to prove these facts.
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I am therefore of opinion, that the judgment fritiog

of the district court be affirmed with costs. ‘e~~~
BADNAL

TS,
. .+ MooRrg & ax.
Martiy, J. This case turns on a question

which cannot be distinguished from that in
those of Durnford vs. Brooke’s syndics, 3 Mar-
tiny 322. Norris vs. Mumford, 4.id. 20. Ram-
say vs. Stephenson, 5 id. 23.  Fiske vs. Chandler,
7 id. 24, and others.  After so many decisions,
it is not worth our while to consider the ques-
tion anew.
I think the judgment must be affirmed.

Matuews, J. This case comes up upon two
bills of exceptions,and an assignment of errors.

The first bill is, to the opinion of the court,
a quo, on its refusal, to grant « dedimus potes-
latine, to take testimony in Philadelphia, to
substantiatc the facts alleged by the claim-
ants in three petitions. The second is, on
the rejection of the notarial copy of a deed
of trust, said to have been executed by the
defendants to the claimants, for purposes
therein spccified, and by which the debt due
to the former, by the garnishee, was ceded to
the latter.

[ am of opinion. that the district judge act-
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ed correctly in both instances. It must now
be considered a settled matter, that property,
although sold by a debtor, is liable to attach-
ment for the benefit of his creditors, before
tradition, or delivery, if it be within the ju-
risdictional limits of the state, at the time of
the sale, or other species of transfer.

The sale or cession of credits, is strictly
analagous to that of other property; and is
not complete and effectual to transfer abso-
lutely the rights of the creditor, till the deb-
tor receives notice from the person to whom
they are ceded, Pothier, Vente, n. 556.

In the present case, it is not pretended
that the garnishee had any notice of the deed
of trust, on which the claimants rely; or had,
in any manner, become responsible to them,
at the time of levying the attachment and
summoning him to answer.

Nothing of the kind is alleged in the pe-
tition of intervention, and from the date of the
deed, (a copy of which is annexed) compared
with the date of the attachment, it is almost
impossible that notice could have reached
the garnishee, supposing it to have been sent
immediately from Philadelphia, when the con-
tract was made between the defendants and
claimants.
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Allowing this contract to be bona fide be- Eastn District.

Murch, 1621.
tween the parties, and in accordance with ‘o~~~
. . . Bapnarn
the laws of Pennsylvania, without notice to 2

. . . MooRE & AL.
the garnishees, it cannot benefit the claimants, ooRE

and it would have been an unnecessary waste
of time and increase of expence to have
granted the commission.

The counsel of ‘the appellants having ad-
mitted in argument, that the notarial copy of
the deed, unaccompanied by any other proof
to support it, is not good evidence, it is need-
less to examine the second bill of exceptions.

The assignment of errors relates, princi-
pally to the evidence in the cause, and the
manner of taking it; a matter more properly
the subject ofa bill of exceptions.

The garnishee having, in his answer, ac-
knowledged himself a debtor to the defend-
ants, or, that he held funds belonging to them,
I am not able to discover any error in the pro-
ceedings or judgment of the district court.

It is therefore ordered, adjudged, and de-
creed, that it be aflirmed with costs.
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March, 1821, LARCHE vs. JACKSON.
. .
LARCHE ArpraL from the court of the parish and city

vs.

Jackson. of New-Orleans.
who suvceete o Hennen, for the plaintiff. The appellant
::‘t(;e qi;es:oilanodf instituted her suit against John Mitchell, to re-
bound :S;mpay cover possession of seven and half inches of
ﬁi‘é;’:?einf?rfﬁ,’if ground, front on Dorsiere l.ane, with the depth
rible entry. of 121 feet, part of alot of ground, 68 feet front,
and 121 depth; which she alleges to be her
property, and of which she avers that she
has been in possession for twenty years. She
also prays, that a brick wall, which has been
placed on the said seven and half inches of
land, by the said John Mitchell, may be de-
molished at his expence, and that he may pay
her $500 for her damages. Mitchell answers,
that by law, he is authorised to build a parti-
tion wall on the plaintiff’s lot, to the extent of
seven and half inches, which he 1s about to do,
for Alexander Jackson, the owner of the ad-
joining lot. After the cause had been tried
on these pleadings, and some months afler
the contestatio litis, A. Jackson was vouched by
Mitchell to defend the suit. Jackson avers,
first, that he is the proprietor of the said se-

ven and half inches of ground—and if he is
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not, still he is authorised to build a partition
wull on them. M. Larche answers A. Jackson,
and avers, that he is not the proprietor of the
adjoining lot, nor of any part of it, and calls
upon him to produce his titles, if any he has.

The plaintiff, by the evidence, established
satisfactorily to this court, on the appeal
brought heretofore by Mitchell, that she was
in lawful possession of the seven and half in-
ches of ground; and obtained a confirmation
of the judgment, which gave her damages a-
gainst him for the trespass.

The question for the decision of the court,
on the present appeal, is, whether A. Jackson
has a right to build on the petitioner’s lot, or
whether the wall must be demolished at his
expence, and the petitioner be restored to
the possession of the seven and half inches of
ground ?

The petitioner has proved, most conclusive-
ly, by the survey, and by the different wit-
nesses, that for many years she has been in
possession of the seven and half inches of
ground. This honorable court has already pro-
nounced on this point, in the appeal brought
by J. Mitchell, aflirming the judgment of da-
mages against him, for his trespass. She has

VoL 1x. 52
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also produced the title, under which she
claims.

A. Jackson, on the contrary, has produced
no title of any kind, though required so to do;
nor does he prove any possession of the ad-
joining lot. The petitioner in her answer to
the claim set up by Jackson, avers, that he is
not the owner of the lot of ground, on which
he has undertaken to build, nor is he, under
any circumstances, entitled to build on the
seven and halfinches of her lot.

To entitle Jackson to the servitude of build-
ing a partition wall of seven and half inches,
on the lot of the petitioner, he must certainly
shew, that he is the proprietor of the adjoin-
ing lot; particularly, as he is called upon to
produce his titles, and as it is averred, that he
has none, and is net the proprietor of the
adjoining lot. The Civel Code, 133, sec. 1,
clearly considers such servitude as due only to
the proprictor of the adjoining let, for none
other can exercise such right. The wall is te
become the common property of the adjoin-
mg proprietors. A lessec, or usurper, cannot
claim or excrcise such right; if he should, the
true owner may regain the possession, disa-
vow the act, and throw down the wall, which
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the adjoining proprietor considered as his
joint property. Inthis case, Jackson wishes
to compel the petitioner to submit to this
risk, when he produces no evidence what-
soever to shew that he is owner of the lot.
Before this honorable court will thus jeopar-
dise the rights of individuals, it assuredly
will require some evidence of tille. The
present judgment cannot prejudice the right-
ful owner of the lot of ground which Jackson
has usurped. His rights must remain un-
touched ; and whenever he shall regain his
lawful possession, he will be at liberty to de-
molish the wall, which the usurper built on
his lot, without his consent, Civil Code, 105,
art. 12,

Should it be said, that the petitioner has
more ground inclosed in her lot than her title
calls for, no argument could be deduced from
it favourable to Jackson, even if he proved
himself the owner of the adjoining lot, and
that he had less than his title called for, it
would be no reason to obtain from the peti-
tioner any part of the lot in her possession.
« In agris ad mensuram datis, non sequitur argu-
mentum, ut quod alius plus habet, st mihi desit,

restituere  victnus  cogatur, 3 JMullert  Prompt,
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the lots having 18 feet more than called for
by title, will not lose any part of the 18 feet
in favour of the adjoining lots. 2 Martin’s
Rep., Riviere vs. Spencer.

The petitioner was in quiet possession of
the 7} inches of ground. Neither A. Jackson,
nor any one else, had a right to disturb her
in that possession ; nor was she bound to give
any reason for her possession. Possideo quia
possideo, would always be a sufficient answer
to the claims of all the world, until a better
title should be produced against her, (7l
Code, 479, arts. 23,24. 5 Martin’s Rep. 662.
6 Febrero, 105, n. 248. 3 Part. 2, 28. Hop-
pius, 979. n. 1, in Instit. 4, 15, 4. Pothier Pro-
priété. n. 307, 324, Domat, lLiv. 3, tit. 6, scc. 4,
St fdem, 3, #it. 7, sec. 1, $15, 17, In this
possession, the plaintiff was disturbed by J.
Mitchell, by order of A. Jackson. Unless Jack-
son can justify by some better title, than this
act of violence, the plaintiff must be restored
to her lost possession. 9 Merlin, 410, n. 3.
Nay, if Jackson had any title, by his violent
proceedings, he has lost it.

Part. 7,10, 1 & 10.  Novis. Recop. Ub. 11,
3.1 & 2. 2 Sala, 286, n. 27, 28.  Villadiego,
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431. And what is it that Jackson alleges in
his defence? Any title, sale, or possession?
Nothing like it; not even a colour of title is
pretended.  Without giving the least intima-
tion of his intentions, either to the petitioner
or to her tenant in possession, Jackson and
his agents, entered upon the lot of the peti-
tioner, threw down her inclosures and build-
ings, and placed the wall on her lot. Sup-
posing Jackson had an indisputable right in
law, to build his partition wall 7% inches on
the lot of the petitioner, yet, assuredly, he
had no right to take the administration of jus-
tice in his own haunds, without notice to his
adversary.

Supposing further, that Jackson had pro-
duced title to shew his ownership of the ad-
joining lot, has he any right to build this par-
tition wall?  The petitioner built first on her
lot; she left an entry between her house and
the adjoining lot. which would become uselrss
to her, if diminished 7% inches. The article
of the Civil Code, 133, art. 23, on which
Jackson relies, contemplates, that both lots
should be vacant, or rot built on, as well as
that they should not be inclosed in walls.

If cither of the conditions be wanting., no such
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servitude can be claimed. But had thelegis-
lature auy authority to impose such servitude?
Can the property of an individual be taken
from him for private purposes, without any
previous compensation? If the legislature has -
authority to say, that 7} inches of my ground
may be taken by my neighbour for his bene-
fit, there will be no security that I shall not
lose the remainder. By the ancient laws of
Louisiana, Fuero Real, lv. 3, tt. 4, éhap. 5, no
such servitude was admitted. Every indivi-
dual was protected in the exclusive enjoy-
ment of his soil. By the treaty of cession,
art. 3, as well as by the constitution of the
United States, amendments, art. 5, the right
to private property is held inviolable. Could
a legislature then, constitutionally invade this
right ?

The form of the present action is objected

- to by the defendant, and he insists that it is

neither a petitory nor a possessory action,
but solely an action of trespass. Fortu-
nately for us, we have no forms of actions;
our statute requires us only to set forth our
facts, and conclude with a prayer for relief,
adapted to the case. The petitioner con-
cludes with a prayer. that the wall erected
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on her ground, may be demolished at the ex- Fastn Disuict.

March, 1821,
pence of J. Mitchell; and in her answer to o~~~
. . . LarcHE

Jackson, that she may be maintained in her v,
Jackson.

possession. She also prays, for all other and
further relief which the nature of the case
may require. Under the pleadings, this hon-
ourable court may order the wall to be de-
molished, and the petitioner to be main-
tained in the possession of the lot.

We think she has shewn enough, to obtain
such a decree from this honourable court,
though the judge a quo has pronounced
nothing relative to this part of the petition.

"It is of great importance to the petitioner,
to have a judgment which will finally put an
end to the controversy with the defendant,
50 as to leave no room for other suits. This
can be done in no other way than by supply-
ing what the judge a quo has omitted ; that is,
to pronounce on the prayer to demolish the
wall. If the defendant, Jackson, has shewn
no title, as we contend, to build this wall on
the petitioner’s lot, it must be demolished at
his expence. If this honourable court shall,
however, be of opinion, that the defendant,
Jackson, had a right to build a partition wall,
as he contends, then let it be declared a com-
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mon wall, and let the petitioner have the be-
nefit of it.

In whatever way the court shall determine,
this appeal has been correctly brought, and
the defendant must pay the costs.

Livermore, for the defendant. The pe-
titioner states, that she is the owner of a lot
of ground in Dorsiere-lane, of sixty-eight feet
front, by virtue of an act of sale, referred to;
that there was, and is, a large brick house on
said lot, and that she Las been in possession
of said lot for more than twenty years; that a
large frame building on the adjoining lot, has
been demolished, and that a brick building
is about to be erected on the adjoining lot,
by Alexander Jackson, who was then absent ;
and, that the undertaker, Mitchell, has en-
tered upon her lot, and cut down her gate,
and certain out-buildings, and left her pro-
perty exposed. That said Mitchell has
placed the wall of Jackson's building, about
seven or eight inches on her lot, although
commanded not to do so; that she built first
on her lot, and when the adjoining lot was
vac uit, and left merely a sufficient entry, and
that she 13 not satistied with the wall. Where-
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fore she prays an injunction, and that Mit- Fastn Distrct.

March, 1821,
chell be cited, and for damages against him, :\/\«
. ARCHE
and that the wall may be demolished. vs.

. . . . JAacksoN.
An injunction issued, Mitchell was cited,

and he appeared and answered—1. Denying
the trespass—2. Stating that he was em-
ployed to build a house for Jackson, and that,
supposing the seven inches to belong to the
petitioner, he had a right to place half the
wall on her land—3. A general denial of the
allegations contained in the petition.

Jackson was not cited ; but, upon his return,
Mitchell prayed. that he might be made de-
fendant, which was granted, and he appeared
and anwered—1. That the allegations in the
petition were untrue—2. Denying the title of
the petitioner—3. Claiming the right to erect
a partition wall, in case the seven inches
should appear to belong to the petitioner.

To this answer the petitioner replied. that
her action was possessory, and did not put
the right of property in issue—2. Denies
Jackson’s title, and claims possession for
twenty years.

The court dissolved the injunction, and
gave judgment for the petitioner, against Mit-
chell, for five dollars, damages and costs.

Vor. 1x. 53
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From this judgment, dissolving the injunction.
the petitioner has appealed.

The plaintiff’s counsel seems to find some
difficulty in giving a name to her action: and
from the course of his argument, and from the
authorities adduced, it would seem to be
doubtful in his mind, whether this be the
action communi dividundo, or fintum regundorum,
or one of the interdicts, either wuti possidetis,
unde vi, de adipiscenda possessione, or de recupe-
randa possessione. In point of form, however,
it 1s neither of these, but a common law ac-
tion of trespass. She does not pray for any
division of property, for any fixing of bounda-
ries, nor that the possession may be adjudged
to be hers. The petition alleges property in.
and possession of a lot of sixty-eight feet, and
that the defendant bad entered upon the lot
aforesaid, and cut down a gate and certain
out-buildings thereon. This the defendant
denies. He denies the trespass, and all the
allegations in the petition. It was then in-
cumbent upon the plaintiff; to prove her case,
as she had stated it. Tostead of which, her
own evidence shews. that the alleged trespass
was not committed upon the lot, which she
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: East'n Distiict.
claimed as owner and possesssor, and that the Mareh 1601,

wall complained of, does not approach within e~
two feet of her land. Ts not this a sufficient v
answer to her petition? And, upon this ap- Jacxson.
pearing, could the defeudant be required to
produce a title? The posscssion, stated in
her petition, is the same as that proved. It is
a possession of the city-hotel, which is on the
west end of her lot. Could she have been al-
lowed to prove any different possession, or to
have made out in evidence, a possession, or
right of possession, of two feet of land not
claimed in her petition? It is now pretended
in argunent, that a possession of one year. of
the seven iuches, part of the land on which
the wall stands, has been shewn in evidence.
If this has been shewn, and if the court should
be of opinion that the plaintiff has given evi-
dence of possession of seventy feet, instead of
sixty-eight, the evidence then does not cor-
respond with the allegations, and must be re-
Jjected.

But, I contend, that the plaintiff has proved
no possession, different from her title.  She
has proved possession of the city-hotel, and
the law presumes her {o have possessed it
according to her title. If she claims more.
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bound to make out her claim by evi-
dence. The burthen of proof is upon her,
and she has not shewn possession beyond her
boundary. It appears there was a gate, and
a gate post formerly; but it does not appear
by whom the gate and gate post had been
placed there, nor to whom they belonged.
It seems, that when the gate was open, no
part of it was on the plaintiff’s lot, and that,
when shut, it enclosed a part of her lot,and a
part of the lot adjoining.

[t is however, contended, that in this action
the burthen of proof is no more upon one party
than the other, and for this the counsel cites,
D. 10,1, 10, and Inst. 4, 15, 7. But this is
not the interpretation which is put upon the
texts cited. The interdicts wte possidetis, and
unde v, are indeed styled duplicia, but this only
means that either party may sustain the cha-
racter of plaintiff or defendant. But he is
the plaintiff who brings the suit, D. 5, 1, 13,
de jud. ; see also the commentaries of Vinnius
and Huberus, upon the section of the institutes
above cited, Vinnius says « Eum tamen actoris
partes obtinere in his interdictis plerique censent.
qui prior ad judicium provocarit, tdque non tanfum

quoad litis ordinationem, sed ctiam quoad bitis defini-
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. . . . vz East’n District.
tionem. : ac proinde non probante eo, qui provocavet, “IE R, T

reum absolvi.” 'The interdicts recuperande vel o~~~

adipiscende possessionts, are always styled sim- o

plicia, Cujac. obs. lib. 4, ¢. 11. Tucmsor
Another point made by the plaintiff'is, that

the defendant Mitchell has admitted the se-

ven inches of laid to belong to her. To this

I object—1. That his admission cannot pre-

judice Jackson—2. That the admission can-

not extend beyond the allegations in the peti-

tion, and that the allegations of title and pos-

session are determiiied by the survey—3.

That Mitchell must be presumed to have

made the admission in ignorance of the rights

of the real parties in controversy—d4. That

he has made these several defences. and may

rely upon either to defeat the writ. If his

several pleas are imconsistent. the plaintiff

should have moved, that he make his elec-

tion by which to abide.
If, however, the courtshould be opinion,

that the possession, or title of the parties to

the ground in question, is put in issue upon

this petition, and that the plaintiff has fully

proved possession, still I think there can be

no question as to the right of building a party

-wall, under the regulations preseribed by the
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eighteen inches in thickness. It cannot ex-
ceed eighteen inches, and it is merely neces-
sary that it should be sufficient. This suffi-
ciency is fully proved by Pilie. It is con-
tended, that, as the plaintiff had built a brick-
house on the west end of her lot, and had
there placed half the wall on Mr. Paulding’s
lot, the person building afterwards on the lot
adjoining her eastern boundary, shall not
place half his wall on her lot, because she
had built first. The intention of the law is,
however, that every lot may be divided by a
party wall, and the only exception is, wherc
the lot is surrounded wiih walls.

The last point which I shall make, is upon
the appeal. The petitioner calls this a pos-
sessory action, and disclaims any intention of
putting her title in issue. Certainly, if the
action be petitory, she has not supported it;
for the survey shews, the land not to be within
Ler title, and she cannot claim title under a,
possession of ten or twenty years, because
the possession would not be in good faith and
with just title. We must then suppose it to
be possessory, although she does not pray
ihat the possession should he decreed to be
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hers, nor that it should be acquired to her; Fastn Disuict.
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Muareh, .21,
nor that it should be restored to her. But,
. . Larcim
we will suppose the general prayer to be suf- s,
JACKsON.

ficient, and that the parish court had decreed
upon the possession, which it has not. Still
there could be no appeal, because the judg-
ment is not final between the parties, and the
enquiry is notof that nature, which the law
considers irreparable. For the judgment
upon an interdict, decides nothing more than
which party shall be the plaintiff and which
the defendant, in a petitory action. The ad-
vantage of possession is merely, that the pos-
sessor shall be presumed owner; but this
presumption will yield before proof of title.
Upon this point, the authorities are express
and positive. Sala, lib. 3, tit. 11, n. 11.  Sal-
gado de reg. prolect. p. 3, ¢. 12, n. 30, 34. Go-
mez ad l. Tauri, 45, n. 194, and the reason is
given by Gomez, “ quia talis sententia parit mo-
dicum praejudicium, cum de facili potest reparart
in judicio proprietatis.” But in this case, the
decree is merely a decree dissolving an in-
junction, which is not final upon any thing,
and from which no appeal lies. Young vs.
G rundy, 6 Cranch. 51.
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Porter, J. The petition all~ges property
in the plaintiff; of a certain lot of ground. situa-
ted in this city.on Dorsier-lane: and that a cer-
tain J. Mitchell,had entered upon the premises,
and cut down and destroyed the gate there-
on, belonging to the petitioner, to her dam-
age of $500. It is further alleged, that the
defendant, acting under the orders of one A.
Jackson, had commenced building a brick
wall on a lot adjoining, and had placed a part
of the said wall. on the lot before mentioned,
although expressly forbidden, and warned not
todoso. An injunctionis prayed for, prohibi-
ting the said Mitchell, from proceeding any
further in the erection of the wall, and judg-
ment is asked for the damages already men-
tioned.

The judge granted the injunction.

The defendant answered, denying the facts
and allegations, and setting up special matter
in defence. 'This answer was afterwards
withdrawn and a supplemental one filed,
vouching A. Jackson, as the owner of the lot,
and the person interested in the defence of
the suit.

A. Jackson, the person thus cited, in war-
ranty, appeared, and filed an answer, which
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contained the general issue, that he was the Eastn District.
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owner of the lot, and had been in possession T\N
. . . RCH
of it for ten years. But thatif it should be Y
JacksoxN.

decreed to be the property of the petitioner,
still, he had a right of placing half a wall there,
not more than 18 inches thick.

Testimony, both oral and written, was taken
down on the trial of the cause, which, from the
manner the cause comes up, it is unnecessary
to setforth at length.

The court gave judgment, dismissing the
injunction, but decreeing, that the defendant
pay £5, and costs of suit, for the trespass.

From this decision, the defendant appealed,
and alleges, that it i1s inconsistent in dissol-
ving the injunction, and yet decreeing him to
pay damages and costs.

It has been already decided by this court,
in the case of Whate vs. Well’s executors, 5 Mar-
tin, 652, that the party who succeeds on the
question of title, in a suit for land, may yet be
obliged to pay damages, for an illegal and
forcible entry on it.

That decision proceeded on the principle
that men should not be permitted to do jus-
tice to themselves, by an act of violence ; and
from a wish to cnforce that principle of our

YVor. 1x. 54
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law, which guards and protects possession.
until title is shewn and proved.

I am of opinion, that the doctrine laid down
there, was sound and correct, and applicable
to this case.

The evidence supports the conclusion
which the parish judge drew from it, and 1
think the judgment rendered below, should
be aflirmed with costs.

Marriv, J. I concurin this opinion.
Matuews, J. Ido also.

It is therefore ordered, adjudged, and de-
creed, that the judginent be aflirmed with
costs.

——————
GENERIL RULL.

Whenever a case is to be argned in writing,
the plaintiff*s attorney shall deliver 1o the de-
fendants, a copy of his argument, who shall be
bound to return it in ten days with his answer,
and the plaintiff in ten days afler receiving the
same, shall deliver the whole, with his reply, to
the clerk of the court, or to one of the judges.
and if 10 such reply he shall quote new au-
thoritics, he shall be bound {o furnish the de-
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fendant’s attorney with a note of said authori-
ties, and of the points to which he thiuks they
apply; and that there may be no altercation
relative to the time of delivering the copies of
such arguments. It is ordered that no evidence
thercof shall be received, but the acknow-
ledgement of the delivery under the hand of
the party to whom the argument was given, or
if refused, an affidavit of that fact.

And it is further ordered, That if any party
shall delay to deliver his argument within the
time above limited, the other may deliver his
notes to the court, who will then proceed to
examine and decide the case.

Provided, That in all cases, the court may,
under special circumstances, enlarge the time
for the delivery and the return of arguments,
if such enlargement be applied for before the
expiration of the time herein limited.

42
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IN THE
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OF THE

STATE OF LOUISIANA.

——
EASTERN DISTRICT, APRIL TERM, 1821.

——

WOOLSEY vs. PAULDING, ante 295.

Hennen, on an application for a rehearing.
The plaintiff claims the sum of $12,317 99
cents, as the balance of a note of hand made
by Marquand and Paulding, in the city of
New-York, on the 15th of July, 1814, payable
sixty days after date, to his order. The note
was originally, for the sum of $15,000, but
several payments had been made on it prior
to the institution of the suit; and the jury
declare in their verdict, that all the payments
made thereon, “ amount to the sum of $3,421
75 cents ;” which, consequently, leaves a ba-
lance due on said note, of 11,575 25 cents.
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instead of the balance claimed of $12,317 99 East'n District.
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cents. In no part of their verdict, have the w~~~
. . . ‘WoorsEY
jury found, that the note carries interest, or, vs.
PaviLpiva.

that the interest is due on it; nor have they
any where in their verdict, which is special,
found that any other sum is due the plaintiff,
than the balance of $11,575 25 cents. PBoth
interest and costs are claimed, but the jury
have accorded neither. These most impor-
tant facts, it is presumed, must have escaped
the attention of the court, when it condemned
the appellant to pay, in addition to the said
balance of $11,575 25 cents, settled by the
jury, to the amount of the note remaining due,
the further amount of interest on said balance,
at the rate of 7 per cent. per annum, from the
21st of Jan. 1818, until final payment; that is,
21 per cent, or nearly one-fourth of the whole
balance found by the jury to be due ; and also
the costs of the suit, amounting to upwards
of $200 more.

That the court is not authorised to add, so
materially, to the verdict of the jury,is clearly
shown from the best authorities in the law,
both in England and in the United States.

« When a verdict is found, (says a book of
standard authority) there can be nothing add-
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ed to it, or taken from it, but as it is found,
so the court must judge of it;” and whatever
is found in a verdict, whereupon the court
can give any judgment, must be positively
found, not ambiguously, for if the jury doubt,
the court can never resolve the matter of
fact,” Tricls per pais, (5th edit. 1718) 287,
2d. (9th edit.) 340. « The court are confined
to the facts found in a special verdict,” 2
Yeates’ Rep. 543.  « On a special verdict, the
court cannot intend any thing which is not
found,” Caines’ Rep. 60. « A special verdict
must find the facts distinctly” 4 Yeates’ Rep. 54.
In short, it is believed. that this court will
recognise the general principle; and as the
jury pronounce their verdict, so the court
must render their judgment; without dimuni-
tion or addition. Hardly a law book can be
opened, that does not support these positions,
Moreover, « a verdict must be sufficient in
matter and form, be the same special or ge-
neral; and therefore, the jury must find da-
mages and costs where the same ought to be
found,” Trials per pais, 288, (9th edit.) The
jury are to assess damages and costs, ¢b. 295,
296.  Wood's Iustitute, 600. 2 Keb. 488. And
if a verdict does not find damages and coste
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it is imperfect; but the omission shall be Fastn Distnct.
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alded by a release of them, 5 Comyn’s Dig. o~~~
. . . Woeorskr
506. Interest on bills of exchange, promis- es.

Pavipine.

sory notes of hand, &c. has always been
found, where it is intended to be given by
the jury, under the title of damages. Interest
was never yet, in any case that has been
reported, added to the amount of a verdict
of a jury, where they did not find it due.
See among a thousand authorities which might
be produced, the following; Caine and Cole-
maw's Cases, 65. 4 Johnsow’s Rep. 183. 12
Johnson’s Rep. 17. 6 Mass. Rep. 157, 2 Le-
ports South Carolina, €8. 5 Jlumford, 25. 4
Yeates’ Rep. 47. 1 Yeates’ Rep. 1, 55. 1 Deldl.
Rep. 440, (costs.) 2 Ddll. Rep. 92, 252, 6.
The statute of the state is in strict conformity
with the above legal positions. By the act
of the legislature, 1817, page 32, sec. 19; the
parties in a cause, are to submit for the find-
ing of the jury, a written statement of the
facts set forth in the petition and answer, ai d
the jury are bound to give thereon a special
verdict, which, when recorded, “ shall be con-
clusive between the parties as to the facts in
sald cause, as well in the court where the
said cause is tried as on the appeal, and the
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Eastn District. said court shall render judement.” Now,
April, 1821. Judg '

-~ interest, in this case, is claimed by the plain-
WooLsEY

s, tiff; and denied on the part of the defendant,
PavLoise. 4o be due: whether interest then is due, and
at what rate, is clearly a question of fact for
the finding of the jury. The plaintiff' claims
interest, without, however, specifying at what
rate, or agreeable to what laws; ¢ interest and
costs,” generally. It was incumbent, how-
ever, on the plaintiff, as the court, in their
judgment admits, to prove, that interest was
due by the laws of New-York, where the
contract was made; and also to prove the
rate of interest allowed in that state. The
court, in the opinion delivered in this case,
refer to the judgment of the court in the
case of Bogg vs. Reed, 5 Martin, 673. 'The
correctness of the principle of law contain-
ed in that case, is not now called in ques-
tion; on the contrary, it is invoked. The
laws of other states must be proven before
the judges in every case, in which it is proper
they should influence their opinion. This is
precisely what is asked for in this case. This
court i3 bound to render judgment on the
facts found by the special verdict; nothing
can be added to it; for it 1s conclusive. as to
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the facts in the cause. Now, have the laws Eastn District.

of the state of New-York been found in any
part of this special verdict? Can the court
derive any information from the special ver-
dict? Can the court derive any information
from the special verdict rendered in this case,
to influence their opinion on the subject of
the laws of the state of New-York? Where
can it be shewn from the special verdict,
that interest at the rate of seven per cent,
per annum, 1s allowed by the laws of New-
York, in a demand like the present?

The fate of the present application may be
safely rested on this simple query: Have the
jury found, that interest, at the rate of seven
per cent, per annum, is due the plaintiff. If
it can be shewn that they have, such interest
must be allowed ; on the contrary, if the ver-
dict gives no interest, none should, or can,
be allowed on any principle of law.

But furthermore, the plaintiff. in the written
statement furnished by him for the finding of
the jury, does not claim any interest on his
demand. There is nothing in this statement
which gives the remotest intimation of such
elaim. Nothing 1s said about the laws of
New-York; when, or on what claims those

Vou. . 55

April, 1821.
Y ave
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laws allow interest; or at what rate. How
was it then to be expected, that the jury
should find that, about which the parties had
submitted nothing to them? If the plaintiff
neglected to submit this important fact of
interest to the jury, he must pay for his inad-
vertence. The present case is one of pecu-
liar hardship on the appellant. A dishonest
partner in New-York, contracting a secret
debt, of more than $45,000, a long time con-
cealed, most industriously, from his injured
partner, the villainy practised on him; at
last, on this trial, exhibits himself united with
a treacherous agent to support the demand of
the plaintiff: and without a blush, both agent
and partner have surrendered to the plaintiff,
the confidential communications of the de-
fen‘dant; communications which more strik-
ingly shew his integrity, while they seal the
infamy of their characters. Not the slightest
imputation of fraud is intended to be made
against the plaintiff: yet, in a cause like the
present, peculiarly hard on the defendant,
the court will not feel any disposition to aid
the plaintiff an iota beyond the strict bounds
of law. The law which condemns the dc-
fendant to the payment of any part of this
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debt, is hard; the plaintiff then cannot ask Fastn District.

from the indulgenee of the court, any further
relief than what the strict technical rules of
law will allow. Had the defendant relied
only on such rules, he would have merited,
in this case, the support of the court. But he
invokes the principles, decisions, and laws,
which are the very basis where reposes the
security of the citizen, both for his property
and for his life, which are secure no longee
when the verdict of a jury is not considered
as inviolable.

Livingston, for the plaintiff. This applica-
tion is confined to a single suggestion, that
the court erred in giving interest on the bal-
lance ascertained to be due on the note, be-
cause the jury have not found either that in-
terest was due, nor have they fixed the rate of
interest. 'The principle assumed, that the
judgment of this court must be rendered ex-
actly as the jury pronounced their verdict, is
not believed to be strictly correct in spe-
cial verdicts ; under our act, it is obviously un-
founded, for there the jury find nothing but
naked facts, from which the court draw the
proper inference. If then. it were true, that.

April, 1821,

A aVe
WoorLseY
o5,
Parorprve.
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as the jury prouounce their verdict, so the

w~~  court must render their judgment,” as the

‘WoolSEY
s,

PavLpiNG.

v

defendant’s counsel assert, we should have no
result whatever; the judgment would be ex-
actly what the jury found; if they found that
the defendant executed the note, the judgment
could only, according to the defendant’s rule,
affirm that fact, without drawing the inference
that he was bound to pay. The court there-
fore must, in their judgment, go further than the
verdict ; they must do more than merely affirm
the facts, they must, in considering them, draw
every legal consequence, and infer every fact
necessarily implied by those that are found.
The doctrines contained in the authority
quoted by the defendant’s counsel, that as the
verdict is found, so the court must judge of i,
does not go the length of defendant’s rule,
which would restrict the judgment of the
court, to a simple repetition of the verdict. In
the case he has quoted, 2 Yeates’, 544, we find
it laid down from the high authority of Croke,
that, if the jury,in a special verdict in eject-
ment, submit a particular point to the court,
they will intend every thing, that ts nccessary to
therr giving their judgment.  In 1 Dallas, 134,

Chief J. Shippen cites the case of Galbraith &



OF THE STATE OF LOUISIANIA. 437

-y . . . . in- East'n District.
Scott, where a verdict was given for the plain Ty

tiff, for one half of the premises, saying nothing ‘o~~~
of the other, and the court amended it by Woorsex
adding, «and for the rest, we find for the de- FavLpIve.
fendant,” though there was nothing to amend
by; merely (says the authority) because it was
implied e the verdict.
The case quoted from 1 Caines, 64, is a
strong exemplification of the danger of trust-
ing to general dicta, which fall from judges in
delivering their opinions, and repeating them
as maxims, when our attention to the circum-
stances of the case, would shew that it form-
ed an exception to the general rule laid down.
The court there,it is true,say, that they ¢“can
intend nothing, but what is found by the ver-
dict” But in that very decision it will be
found that they intended a great deal that was
not found; not any thing, certainly contrary to
the finding, but much that was only matter of
inference. The verdict finds, that the vessel
in question, sailed on a voyage from Hispa-
niola to St. Thomas. The court declare, with-
out any finding, that St. Thomas’is a Duich
island; the jury found a passport in hac verba.
the court determine, that it is customary for
vessels to protect themselves by such papers:
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the verdict says nothing of a state of war, the

~~ judgment is wholly founded on that fact—

WooiskyY
U8,
PavLpivG.

And the inviolability of a verdict is so far
from being established, in the manner stated
in the defendant’s petition, that there are nu-
merous instances, in which it has been amen-
ded. some times from the judge’s notes, some
times from mere intendment, 2 Johns. 442,
283. 2 Johns. cases 17. 1 Caines, 381, and even
on the affidavit of the attorney. 1 Caines, 394.

Here, however, we want ne amendment, no
change of the verdict, nothing but the exer-
cise of that sound discretion, in drawing legal
inferences from the facts found, and estab-
lishing as fact, that which is necessarily implied
by the verdict.

On the point under discussion, the jury
have found, in answer to the second fact, stat-
ed by the plaintiff; that the note was signed
by the defendant’s partner, for money advan-
ced to the firm, by the plaintiff. On the third
fact, they find that the interest was paid on
the note up to 21st of January, 1818.

The note, here referred to, is the one on
which the action is brought, which is an-
nexed to, and forms a part of the petition;
now. in this finding, we have full proof of the
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two points in which the verdict is supposed Fastn District,

Aprd, 1621,
to be defective; expressly, that interest was ‘=~
. ST Wou!seY

payable, and by necessary implication, at what es.

. . . Pavipixg,
rate; an express stipulation is endorsed on the

note, signed by the drawer, that it shall bear
interest from the time it fell due, and by cal-
culating the sum due for interest on the capi-
tal of the note, at 7 per cent, on the 23d of
February, 1815, it will be found to corres-
pond with the sum of $453 75 cents, on that
day, received and declared by the indorse-
ment to be in full, for interest to that time.
Will it be said that the jury have found
the note, but not the stipulation to pay inter-
est? This cannot, even with plausibility, be
contended, for by finding the note, they find all
the stipulations it coutaius on the part of the
drawer, and the endorsement, agreeing to pay
interest, is as much a part of the note, as is
the promise to pay the principal contained in
the body of it. They have further affirmed
this ; in answer to the first question submitted
by the defendant, he asks « by whom was the
note of hand annexed to the petition, written
and subscribed ?” They answer, ¢« Marquand
& Paulding—by J. Marquand;” here the note
is identified to he the one annexed to the pe-
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tition, and they declare that the writing and
subscription is that of the defendant’s firm.
Did the jury mean to make a distinction be-
tween the writing and subscription of the
note, and of the promise to pay interest? Is
it not, on the contrary,a direct finding of both ?
But if not a direct finding, is it not a much
more direct inference, than any which, in the
cases cited, courts have thought themselves
at liberty to make ?

Equally strong is the conviction, relative
to the rate of interest arising from the other
endorsement, and from the answers of the
jury to the second and fifth queries of the de-
fendant. They say that the monies advan-
ced and paid by the plaintiff; amounted to
$45,542 50 cents, according to the account, and
that the dividends, stated in the account, are pre-
sumed to be correct.

The account, here referred to, is to be found
in the record ; it begins with the note of
$30,000, and the one now sued on $15000,
making together, the sum found by the jury
to be a demand according to account.

It is further identified, to be the account re-
ferred to, by the coincidence of its containing
the account of the dividends. which they find
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{0 be correct, and as it is the only account pro- Fastn District.

Aprd, 1821.
duced, it must necessarily be presumed to o~
. WooLsey

be the one intended. Let us here guard the vs.
PavLpine.

court against a groundless intimation, made
on the hearing, that this account only appear-
ed in the answers of the plaintiff. which were
not received as evidence, and which, there-
fore, the jury would have had no right to re-
fer to; on the contrary, it is a document mark-
ed C., which, by the record, the court will find,
was introduced by the plaintiff.

Now, in this account, we find, not only
that interest is charged on the capital, and
credited on the different payments, but the
court will, by taking the trouble to make a
fair calculation, find that this interest was
always calculated at seven per cent, and it
ends in the same result with that, which, in two
or three parts of the verdict, is found by the
jury; viz. that on the 21st of January, 1818,
there remained due on the note, this sum of
$11,575 25 cents. But it also expressly
asserts, in the concluding remarks, that this
balance is to bear interest from the 21st of
January, 1818; and, as this account is signed
by the agent of the defendant, so far then,
from any violence being done to the verdict.

Vor. 1x. 56
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by the allowance of interest, it appears teo
me, that a sentence which deprived us of it.
would have been at direct variance with the
finding of the jury, both express and implied.
The defendant’s counsel employs a fallacy
in argument, which, though it cannot escape
the attention of the court, it 1s yet my duty to
detect. He says, courts never give interest
where it is not found by the jury. Here he
is mistaken; in fact, courts always give in-
terest from the judicial demand; because it
1s directed by law, whenever the jury have
found that a debt existed. But the fallacy of
the argument lics, in applying to a judgment
rendered as this was, upon facts found, the
authorities and principles of the common law,
relative to general verdicts. There general-
ly (though, as we have sccn, with many ex-
ceptions) the courts give judgment for the
very sum found by the jury; their duty ex-
tends in those cases, no further than to carry
that verdict into effect. But on a finding of
facts, under our law, the case 1s different.
The jury only find the materials on which the
court are to give such decision as will render
justice to the parties; they draw all necessary
inferences of fact; they apply the principles
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of law. 'The faects found by the jury are the
evidence, and, if I may so express myself, it is
the court which gives the verdict: according
to that evidence, it is true; but drawing every
necessary inference from it, which reason and
Jjustice require.

Negligence is imputed to the plaintiff, in
not submitting this fact of interest to the jury;
but he submitted the note. 'The note carried
interest, not indeed, on its face, but its back,
and without a distinction, that would bear
the appearance of a play upon words, rather
than a legal argument. The fact submitted
and found is sufficient to justify the judgment
of the court.

The defendant has travelled out of the
record, in order to state circumstances, which
he supposes, will raise a case of peculiar
hardship for equitable relief. The harsh
terms of villainy and fraud, are used without
mercy, and, I think, without reason or evi-
dence. It is true, they are not applied to
the plaintiff personally, but are very liberally
bestowed on the transaction which forms the
basis of his demand. It is not the duty of
the plaintiff’s counsel, and certainly is not
their intention to recriminate. A few obger-
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East'n District. yations, however, may be necessary to shew,

Aprid, 16821,
N

WoolLSEY
.
PAULDING.

that we do not acknowledge any such case of
equity as is here set up.

First, as to the secrecy of the transaction,
we have evidence under the defendant’s hand,
that he was informed of it. In his letter of the
10th of December, 1817, to be found on the
record, he admits, that this transaction was
not placed on some schedule that Marquand
had furnished him; yet he says, « I have
understood from him (Marquand) that Wm.
W. Woolsey held stock of Marquand & Pauld-
mg, as collateral security for some of Mar-
quand’s transactions. Now, when did he un-
derstand this? Certainly, not any short time
previous to the writing of the letter; for, in
another part of it, he says, « he (Marquand)
does not write to me, except in one instance, a
few days since, merely recommending me to
pay Milnerbulls note.” The strong probabili-
ty, therefore, is that he heard of this transac-
tion at the time it took place,though he was not
as fully informed on the subject as he could
have wished. What reason Paulding has to
complain of the villainy, as he calls it, of
his agent, we are igrorant of; but if it is to
form any feature in his case, to our prejudice,
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we should ask some further evidence of it, Eastn District.

) * Aprd, 1821
than we have been able to discover from that w~~
. ) Woou
exhibited to the jury. The charge of treach-  w

PavLDING.

ery 1s one which is rather oddly made; «the
partner and agent have most basely given up
letters of the defendant, which shew his inte-
grity, but seal the infamy of their own cha-
racters.” Now, if this be treachery, it is trea-
chery to themselves and each other, but
surely none to the man whose integrity they
establish; and instead of making it a ground
of complaint, the defendaut should admire
the rare self-devotion of his partner and
friend, who, at the expence of their own cha-
racters, disinterestedly support the integrity
of his. But to speak seriously, can Pauld-
ing wonder, when he endeavours to throw so
large a partnership debt on the shoulders of
Marquand; that he should furnish the proof
under Paulding’s hand, that it was a joint
one. When Paulding, after due deliberation,
in the third answer, on record, does not scru-
ple, explicitly, to deny that any partnership
ever existed between them, after having ge-
nerally denied it in his former answers; can
he wonder, I say, that Marquand, as well
from motives of honesty to the plaintiff; as te
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Eastn Disrict. gepye himself, should give the evidence of

Apr by 180,
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the falsity of these allegations. And it is
very much doubted, whether the court will
pereeive any marvellous title to favour, in the
couduct of a partner, who, thrice upon record,
denies the existence of a partnership, which
is tully confessed in his letters; who makes
that partnership a question to be tried by a
jury. and then complains of treachery, and
raves about villainy and fraud, because his
letters were produced which proved the fal-
sity of his plea.

Again, what can be the equity of exonerat-
ing the defendant from the whole or any
part of a debt, which the defendant directs
his own agent to settle; which the agent
liquidates, and which he, himself, after-
wards, explicitly acknowledges to be just,
and never thought of denying, until, perhaps,
it was suggested, that it might be difficult for
the plaintiff to obtain proof of the partner-
ship, and that, at any rate, by the aid of such
abstacles and exceptions, as have been nam-
ed in this cause, the payment might, -at least
be delayed.

Hennen, for the defendant. The plaintiff’s
counsel admits, what is incontrovertible. that
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. . East’n District.
the jury have not found any interest due to oty ot

the plaintiff; an unliquidated demand of o~
$12,317, 93 cents, has been reduced by the e
verdict, to the sum of $11,575, 25 cents. And, PasLoixe.
on this latter sum, the balance found by the

jury, to be really due, the plaintiff contends

he is entitled to interest, at the rate of 7 per

cent, per annum, from the 21st January 1818,

until final payment: not because any part of
_the verdict authorises such judgment, but be-

cause, on the back of the note sued on, there exists a
memorandum, purporting to be signed by Marqu-

and & Paulding, to pay interest on the note, from

the doy 1t became due, until final payment. Now,

to this, there is a very plain answer ; the jury

have found by their verdict, to which the par-

ties must be rigidly confined, that Marquand

& Paulding signed the note; and they have

found no more. The defendant C. Paulding,

among other things that he has denied, to the

grievous displeasure of the plaintifl. denies

that this engagement to pay interest, written

on the back of the note, was written, or sigr ed

by himself only, Marquand & Paulding. or by

the consent, or approbation of either of them.

'The signature, “Marquand & Paulding,” at the

bottom of said engagement, may have been
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put on the back of the note by the plaintiff”
himself, under whose control it has always re-
mained ; or it may have been so put by some
other person. It is however certain, that no
attempt has been made by the plaintiff. who
now finds so much use for the benefit of this me-
morandum, to shew that it was made by Mar-
quand & Paulding; no opportunity has been
offered to Marquand & Paulding, of shewing
by whom this officious act was done, forit has
never been charged upon them; and the jury,
which laboriously solved above twenty ques-
tions in the case, submitted by the respective
parties, has kept a profound silence on this
head. The court, therefore, must adhere to
an ancient law maxim (heretofore sanctioned,
7 Marti’s Rep. 30.) De non apparentibus, et
non extstentibus eadem estlex ; and then the whole
superstructure of the plaintiff’s argument is
left without a basis. But, furthermore, this
1s a most important contract, now attempted
to be enforced against one of the defendants,
who assuredly never knew any thing of the
transaction, out of which it originated, until
called upon to pay a sum of $59,000, and up-
wards; a confract too, which to him in the

present stage of the case, if enforced, will
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make a difference of about $4,000; and that Ea;;‘;l})f;;{'
, 1621,

too, without any evidence against him, but V\V'O‘;Lfs:
such as 1s drawn by ingenious deduction from st
gratuitous conjectures. Surely the supreme

court of the state of Louisiana, will not, on

such grounds, deprive a citizen of $4,000, to

enrich the overloaded coffers of a stranger.

This court has repeatedly said, that it will
deliberate long, and weigh well before it will
pronounce against the fortunes of its fellow

citizens. With an equal determination to do

right, will this honourable court, I am confi-

dent, and with greater pleasure, recall a sen-

tence which condemns a suitor to pay $4,000,

without the requisite legal evidence.

The rule which requires the plaintiff to
make out his case, by legal evidence, is not a
new, nor a hard rule; for he comes. or ought
to come, prepared to establish, satisfactorily,
his allegations; and if not prepared, he can
always withdraw his claim, uutil he obtains
the requisite proof. Not so the defendant, he
is at the mercy of the plaintiff.  If he commits
an error, he is without remedy. And hence,
the propriety of holding inviolate the rule,
which condemns the defendant, to no more
than what the plaintiff’ unequivocally proves

Vor. x. 57
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upon him, and acquits him, whenever doubt
or want of proof, leaves the scales of justice
even,

It is granted, that every fair and legitimate
conclusion, which can be drawn from a special
verdict, is to be used by the court when about
to render judgment, under the 10¢h sec. of the
act of 1817, (page 32.) Yet, the facts found
must be conclusive between the parties, and
the cour. can no more add to them, than con-
tradict them; especially on such an allegation,
on the part of the plaintiff; as that interest to
the amount of $4,000, is due by the defendant.
who, on his part, expressly denies it. If the
verdict of the jury decides nothing on the in-
terest, can the court? If the jury has not
found the stipulation to pay interest, can the

court determine that it was written, or signed

by Marquand & Paulding, or either of them -
The authorities quoted, decidedly determine
the negative; and the statute adds, the court
shall render judgment, on the verdict, as re-
corded ; which 1s to be conclusive betwecn
the parties. Itmay then be fairly concluded,
that the court has nothing in the verdict ou
which to condemn the defendant, to pay inter-
est, on a demand liquidated only by the ver-
dict.
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If the above conclusion is correct, there 1is
no necessity to enquire into the rate of inter-
est to be allowed. I would remark however,
on the attempt made by the plaintiff’s coun-
sel, to establish the rate of interest, by refer-
ence to an account filed among the proceed-
ings, that if this account is to be taken in foto,
as a part of the verdict, that all the objections
urged to the court, on the argument of the
cause, by the defendant, are completely sup-
ported. So much was the plaintiff’s counsel
aware of this, that at that time, the reference
to the account was considered as surplusage
in the verdict, and as such, rejected by the
court. That account will prove, that interest
upon interest, has been exacted; that the
stock pledged for payment of the note now
sued on, is more than sufhcient to payit; and
that consequently, the defendant owes the
plaintiff nothing; and finally, it will establish a
continual contradiction to almost every finding
in the special verdict.

Should the court, however, as the plaintiff’s
counsel correctly states, consider the special
verdict, as evidence In the cause, from which
no departure is to be made; a decision must

he drawn from it, entirely conformable to the
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Eastn District. apoyment which I have the honor to urge for
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the defendant. On the verdict he relies; and
by it alone, he prays to be judged.

Marriy, J. The importance of this case,
and the earnestness with which it is pressed
on us, have induced us to adduce the reason
on which we deem it unnecessary to grant a
rehearing.

It is certainly true, that the verdict of a
jury, in the present case, being on special
1ssues, 1s conclusive on us, and that we can-
not add any thing thereto; but this must be
understood as to matters of fact; we must de-
clare the law arising out of the facts found.

The verdict before us is not a special one,
but the finding of special issues.

The suit is grounded on a note, a copy of
which is annexed to the petition. On the
back of the note are several endorsements;
the first of which purports to be signed by
Marquand & Paulding, and the other by
the defendant. Marquand & Paulding pro-
mise to pay interest on the note from the time
it became due, and Woolsey ackuowledges
partial payment of the principal and the in-
terest. The defendant pleaded the general
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. . N EBast’n District,
issue, and the jury found, that the note was Spril, 1821,

written and subscribed by Marquand, for e~
Marquand and Paulding. oo
We have been of opiﬁion, that on this find- "
ing, it was our duty to allow interest on the
note, at seven per cent, and this part of our
judgment we have been requested to re-ex-
amine.
We have heard the counsel of the parties.
The jury having found, that the note was
written by Marquand, we must conclude, that
they found that he wrote every thing on the
note, which purports to be written by him.
For every thing which a man writes in the
margin, or on the back of his note, makes part
of it, and extends or restrains his promise. It
is true, proof of the writing the note is not
proof of the writing the endorsement, so as
to satisfy a jury; because the party who pro-
duces it must account for every thing which
appears to have been added thereto; but
when a note is denied, and the jury find it
written by the party, the conclusion is, that
he wrote the whole of it. For if any thing
material be added to i, it is no longer the
party’s note, and the jury onght to say. he did
not write it.
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In the present case, this receives additional
strength, from the circumstance of the jury
having calculated interest on the note, in
order to ascertain the sum remaining due,
after the deduction of partial payments en-
dorsed thereon. They find an account correet,
in which interest is charged. This furnishes
also, the means of ascertaining the rate of
interest, which appears to be seven per cent.
Although the record contains no direct evi-
dence, that this is the legal rate of interest
in New-York, where the note was made ; the
finding of the jury informs us, that itis the
rate which they allowed.

Upou the whole, we have no solid ground
to disturb our judgment.

——

LECESNE vs. COTTIN.
ArreaL from the court of the first district.

Porter, J. The plaintiff and appcllee
commenced this suit by attachment, on an
obligation made at Paris, in the year 1804, by
J. B. Cottin, deceased; the defendant, who is
his father, and a resident of France, became,
by the death of the said J. B. Cottin, heir to
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two-thirds of his property. And judgment Eastn District.

Apnid, 1,21,
was demanded, that he be condemned to pay - ~~
. . . LEcESNE
the same proportion of the note, on which this .
CorTIF.

suit is brought.

The attachment was levied on credits and
effects in the hands of garnishees.

The case was tried on its merits, and there
was judgment for the plaintiff, from which this
appeal has been taken.

The proceedings in this cause, so far as
they are necessary, to be stated for a correct
understanding of the opinion, which the court
has formed, were as follows :—

The petition was filed on the 30th of March,
1820, and the attachment served on the 1st of
April, and returned the 6th of the same month:
the day after, the counsel for defendant made
a motion, that time be given him, to the 11th
instant, to file an answer.

On the 13th of May, the same gentleman
was appointed by the court, to defend the
rights of the absent debtor; on the 26th, on
motion, a delay of six months, was given to file
an answer; on the 1st of July following, that
order was rescinded ; on the 21st of that
month, on the application of the plaintiff’s
counsel, another attorney of the court was
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joined in the defence. The cause stood
over, until the 6th of December, when an
answer was put in. On the same day, the
counsel for defendant made affidavit. that the
testimony of witnesses residing in France,
was material to the defence, and on this affi-
davit, applied for a commission, which was re-
fused by the court. To this refusal the de-
fendant excepted.

On the 29th of January, the cause was tried,
and there was judgment for the plaintiff.

The period which elapsed from the 13th of
May, (the date of the appointment of an at-
torney) to the 6th of December, when the
answer was putin, and the commission ap-
plied for, was not, in my opinion, less time
than was necessary to enable an agent here,
to write to his client in Paris, get information,
as to the nature of his defence, file his answer,
and prepare to take the testimony.

It was necessary, that the attorney should
correspoud with his client, and obtain from
him a proper knowledge of the facts, before
Lie replied to the petition; until he obtained
this knowledge, he could not know who were
the witnesses, he could not judge of their ma-

teriality, nor lay the grounds of applying for
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r afhi- East’n District,

a commission, by making the prope April, 1821.

davit. -~
. . LECESNE

In this case, supposing the attorney to have o
OTTIN.

written the very day he was appointed, to have
found a conveyance the next; and that his
client had been equally fortunate and dili-
gent, it would probably have taken four
months to have received an answer. But,
when we consider the attention which coun-
sel are able to bestow on cases of this kind,
consistent with their other duties; the uncer-
tainty of this conveyance,and the necessity pro-
bably, in which, the defendant found himself.
of obtaining information from others, respect-
ing a transaction of so old a date; I do not
think the time taken here, was unreasonable,
or that the court should have refused the com-
mission prayed for.

I understand it to be law, as it is certainly
the safest practice, that whenever the pro-
priety of granting a continuance to a defen-
dant, 1s doubtful, that the court should accord
it. Ifany error is committed on that side, the
consequence is but delay to the plaintiff; if,
on the other, a mistake might produce great
injury, perhaps ruin to a party defending
himself against an unjust demand.

Vor. ix. 58
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This rule, which I think salutary, is parti-
cularly applicable to cases of attachment,
when the party sued is a non-resident of the
state. It often happens, that the counsel, ap-
pointed to defend him, can do nothing more
than make a nominal defence: at best, it 1s
trying him who is absent, and under such cir-
cumstances, justice should be slow and cir-
cumspect, before she condemns.

I am therefore of opinion, that the judg-
ment of the district court be annulled, avoi-
ded and reversed, and that this cause be re-
manded for a new trial, with instruction to
the judge a quo, to grant the commission pray-
ed for, and that the plaintiff and appellee
pay the costs of this appeal.

Marriy, J. I concurin this opinion.
Marnews, J. Ido also.

It is therefore ordered, adjudged, and de-
creed, that the judgment of the district court.
be annulled, avoided and reversed, and that
the cause be remanded for a new trial. with
direction to the judge to allow the commis-
sion, and it i1s ordered, that the plaiutiff and
appellee pay costs.

Seghers for the plaintiff; Morel and Dews for
the defendaut.
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East'n District,

ALLEN vs. LIOTEAU. April, 1821,

. R Y aVe 3
ApreaL from the court of the first district. ALLEN
S,
. . Lioreaw.
Porter, J. In this case, no answer being »

. . ‘hen  judg
put in, judgment by default was taken, and a ment is taken
by default, the

jury being called to assess the damages, the verdict cannot

be for the de-

judge charged them; «that they ought to find fevdant, aitho’
for the defendant, inasmuch as the plaintiff ;;]ov(l;lxl.nage be
did notl prove any speciul damage, that al-

though the defendant had not complied with

the contract, yet, the jury ought to find

for him, as no damages had been proved to

have been sustained by the plaintifft” The

case comes up on a bill of exceptions, to this

opinion, the jury having found for the defen-

dant.

The plaintiff having alleged a contract of
lease, non-performance by defendant, and
damages in consequence thercof; his not an-
swering these allegations, was, in my opinion,
an admission of them. 2 Martin, Dig. 152, Cu-
ria Philipica, Contestacion,no. 2. And I think the
judge Dbelow erred, when, notwithstanding
this admisston, he charged the jury that they
ought to find for the defendant. If no damages
liad been proved, other than these admitted
hy the pleadings. a nominal sum should have
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been given. But to instruct the jury to find
none, is to instruct them to find contrary to
what appears on the record.

I am therefore of opinion, that the judgment
of the district court, be annulled, avoided and
reversed, and that this case be remanded for
an assessment of damages, with directions to
the judge not to charge the jury, that they
ought to find for the defendant, because spe-
cial damage was not proved; and not to
charge them, that although the defendant had
not complied with the contract, there should
be a verdict for him, as no damage had been
proved to have been sustained, and that the
defendant and appellee pay the costs of this
appeal.

Martiy, J. I concur in this opinion.
Mairuaews, J. I do also.

It is therefore ordered, adjudged, and de-
creed, that the judgment of the district court
be annulled, avoided and reversed, and that
the cause be remanded, with directions to
the judge, not to charge the jury, that they
ought to find for the defendant, because no
special damage was proved, nor that, although
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the defendant has not complied with his EZ*""‘.‘ District.
April, 1821,

contract, there should be a verdict for him, w~~
. AvLLes

no damages having been proved. The cost .
L .

of the appeal to be borne by the defendant

and appellee.

Hoffman for the plaintiff;, Grymes for the
defendant.

——

IN' THE CASE OF JULIA PIERCE.

ArreaL from the court of probates of the Thesaleofa
mInor s property

parish and city of New-Orleans. must be made at

the place, where
the family meet-

PortEer, J. The question to be decided in ing have decid-

ed it is most ad-

this case, is, whether the court of probates can yamtageous di't
order a tract of land, belonging to a minor, to
be sold in any other parish but that in which
it is situated.

The record shews, that both tutor and mi-
nor reside in this city, and that the property
is in the parish of Feliciana.

A meeting of the family, at which the under
tutor assisted, was held according to law,
and the result of their deliberations was, that
the interest of the minor, required that the
property should be sold in New-Orleans, at
nine and eighteen months credit.
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By our law, the judge, where the minor re-
sides, is alone invested with authority to or-
der a sale of this description, but, it is silent
where that sale shall take place: as it hasleft
the subject unlegislated on, the best course
we can adopt, is lo follow the advice of the
family meeting, given on oath, that it is for the
mterest of the minor it should be sold in
New-Orleans.

I am therefore of opinion, that the order of
the court of probates be set aside and revers-
ed, and that the register of wills do proceed
to make sale of the property accordirg to
law.

MairTiv, J. ITconcuriu this opinion.

It is therefore ordered, adjudged, and de-
creed, that the judgment of the court of pro-
bates, be annulled, avoided aund reversed, and
that the register of wills, of the parish of New-
Orleans, proceed to the sale of the land, ac-
cording to the recommendation of the family

meeting.*

* Maraews, J. did not sit in this case.
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FINLAY & AL. vs. KIRKLAND. Aprd, 1821,

. . . A Ve
Appear from the court of the third district. Fiviay & ax.
18
KIRKLAND,

Porter, J.  The plaintiffis claim the a-

. A clerk may

mount of sundry goods, furnished to the de-bea witness tor
his employer.

fendant, according to an account annexed to  An - account
. ought to be

the pCtlthn. received in evi-

. dence, althouch

He pleaded the general issue, and, that he it be not added

. up, and give in

was not liable, because the account had been iteme, what is

stated inthe pe-

created by William Kirkland, a person not of'tition, as a ge-
. neral halance.

age, and, for whom he was not respousible. A witness may

. .. be usked wheth-

Therc was judgment for the plaintiffs, and er the defendant

was, Or WS not
the defendant appealed. in the habit of
payg fo goods
. . . taken up by his
The testimony given on the trial, comes up chidien, betore
. v . . . the time when
with the record, and there are four bills of ex- those, the piy-
. ment of Winch
ceptions. is clained, are
. . . . . chaiged.
The first is to the admission of the clerk of It afidavis
.. of a wituess,
the plaintiffs. It does not appear to me that now dead, madr
. .. . . in the abiscuce
the court erred in admitting him to testify. of the opponite
. . b pasty, cannot be
There is no rule of evidence better under- read.

stood, than that which establishes. that per-
sons standing in his situation, are competent
witnesses. FPhil. Evid. 99.

The second 1is, to the Introduction of an
account, becaunse it was not added up, and
because it gave in items, what was stated 1n
the petition, as a general balance. It ap-



464

East’n District.
Aprid, 1621,
L Ve
FivvLay & AL,
s.
KirkLAND.

CASES IN THE SUPREME COURT

pears to me, that the objection, if of any value,
was to the insufficiency of the evidence, and
not to its legality.

The third is to the following question,
being allowed to be put to a witness, ¢ was
not the defendant in the habit of paying ac-
counts contracted by his children, in the stores
at St. Francisville, previous to the time, when
the goods charged were delivering.” This ob-
jection was on the ground, that it had no
bearing on the matter in issue; but was evi-
dence, if evidence at all, of matters between
other parties. It perhaps had not any very
material bearing, as to the point on which the
parties were alissue; but the objection, I
think. lay to its effect, when received, and not
its introduction.

The fourth, was to the admission of the affi-
davit of C. Tutle, who was proved to have
been deceased at the time it was offered in
evidence. As this affidavit was made ez parte,
and the defendant had no opportunity to ex-
amine the witness, it is my opinion that the dis-

trict judge erred in suffering it to go to the jury.

I am therefore of opinion, that the judgment
of the district court, be annulled, avoided
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. : East'n District,
reversed, and that this cause be remanded for o, 1621,

a new trial, with directions to the judge \-Fl\f‘\/
. "INLAY
not to receive in evidence the affidavit of C. vs.
. . KIRKLAND.
Tutle, and that the plaintiffs and appellees

pay the costs of this appeal.
Martiy, J. I concur with this opinion.

It is therefore ordered, adjudged, and de-
creed, that the judgment be annulled, avoid-
ed and reversed, and that the case be re-
manded, with direction to the judge, not to
admit the affidavit of Tutle, in evidence, and
it is ordered that the plaintiffs pay the costs
of this appeal.*

Eustis for the plaintiff, Smith {or the defen-
dant.

——
ABAT vs. RION.

ArpeaL from the court of the parish and e maker of
. v 2 note ma
eity of New-Orleans. prove its oxecu-
tion,

. . Paiol evidence

Porrer, J. This action was brought by the of te wiitten

. e . nctice of the

plaintiff and appollee, against the appellant. pigtee of a note
. . ~ to the endorser,
endorser of a promissory note. The cause yay ve receive
. - ed, although no
was submitted to a jury, and the facts found caji was maar

* Matnews, J. did not sif In this case.

Vor. . 59
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Li‘j;;‘ll’l)l‘;g;“ by them, fully authorise the judgment, and

w~~ will require the coufirmation of it here; unless
ABAT . -
2 some error has been committed by the opi-
I0N. . . .
nions of the court during the trial, on those

on him to pro- . . . .
duce it. points, to which bills of exceptions have
A blank en-

dorsement gives been taken.
a right of action

to the holder of  T'he first 1s, to the decision of the judge,

a note.

Notice given admitting the maker of the note to prove its
by the bank, of

a protest, en- execution. Oun this objection there is no dif-
sures to the be-

nefit of the prior ficulty, as the witness was equally respon-
sible to both plaintiff and defendant; and
as that respousibility could be neither in-
creased or diminished by the event of the
suit, I have not a doubt of his competency.
Phillips Evidence, 51, 55, 108. It has becn
made a queslion, whether it was nof neces-
sary, in all cases, to call him who signed the
instrument to prove the hand-writing, on the
ground, that his testimony was the best ¢vi-
dence the nature of the case was susceptible
of. Phillips’ FEridence, 70. But I do not re-
member to have, ever before, seen it doubted;
that if he was not the best possible witness to
the fact, he was. at least, as good as any other.
The fact found by the jury, being those on

which the court has formed is judgment. i
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the decision of the court, ordering the evi- ‘o~~~
) Asar

dence, given at the trial, to be reduced to ws.
Rrox.

1 unnecessary to examine the correctness of £

writing.

The third bill of exceptions, goes to the
admission of the notary public, to give parol
evidence of the written notice of protest,
when the defendant had not been notified to
produce it on the trial.

This objection is bottomed on the elemen-
tary principle, which requires, that the best
evidence the nature of the case admits of]
shall be produced. And which refuses to a
parly permission to give secondary evidence
of a written document, on the ground of its
being in possession of his adversary ; until he
has shewn, that by giving notice to that ad-
versary to produce it, he has used every ex-
ertion in his power, that the best evidence
might be had.

This is, no doubt, the rule. But the same
good scuse which established it, has also fur-
nished the exception: that in cases, where,
from the nature of the proceedings, the party
must know, that the contents of a written in-
strument in his possession, will come in ques-
tion. it 13 not necessary to give him notice ta



468

East’n Distriet,
April, 1821,
A Ve ¥4
ABAT
vs.

Rion,

CASES IN THE SUPREME COURT

produce it. Phillips’ Evidence, (edit. 1820) 389;
and case of Wood vs. Strickland, 2 Merivale,
464, in note.

Applying the exception to the case now
under consideration. we find, that the plain-
tiff in the petition, charged the defendant with
having received notice of the protest of this
note ; and from the nature of the proceedings,
it was wellknown to him, that recovery could
not be had, unless that notice was proved on
the trial. As he was perfectly aware, that it
must come in question, he could not have
been surprised at the attempt to prove it; and
holding the highest evidence of the fact in his
possession, he should have had it there, to
correct the parol testimouy if it was untrue.
This court has carried this doctrine still fur-
ther in the case of Stockdale vs. Fscaut, 5 Mar-
#2n, H67. But my opinion is confined to the
cause now before us, where the defendant
knew, that proving the contents of the paper,
in his possession, was the very gist of the
action. So circumstanced, I think the infe-
rior evidence was correctly received, and that
the defendant cannot complain of surprise.

I am the more confirmed in this opinion,

for T find, on a close attention to the law.
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that in opposition to the authorities cited by
defendant’s counsel, the latter decisions in
that country, from which the rule was taken,
establish a different principle; and permit
secondary evidence of a written notice of the
protest of a bill of exchange, without calling
on the party in whose hands it is, to produce
it. Chiity on Bills, (edit. 1819) 103. Alkland
vs. Pearce, 2 Campb-ll, 601.

The objection taken to the endorsement, not
being in full, cannot be sustained; it has been
already decided by this court in the case of
Allard vs. Ganusheau,4 Martin, 662, that a blank
endorsement vests the holder with a right of
action against all the preceding parties; see
also, Chitty on Bills, (edit. 1819) 121, 125.

It only remains to consider, if the notice
given by the Planter’s Bank, of the protest,
enures to the benefit of the prior endorsers;
and I am of opinion, that it does. The ver-
dict finds they were the holders of the bill,
and the weight of authority seems clearly in
favour of the legality of notice coming from
persons so circumstanced.

On the whole, I have no doubt, that the
Judgment of the parish court should be affirm-

ed with costs.
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Fast'n District.
Aprily, 1 1.

A aVe W . .

AB.T Matuews, J. I do likewise.

vs.
Riox,

Msrtiv, J. I concur in this opinion.

Itis therefore ordered, adjudged and de-
creed. that the judgment of the parish court
be affirmed with costs.

Denis for the plaintiff, Hennen for the de-
fendant.

r————

DURNFORD vs. SEGHERS’ SYNDICS.

An attorney,  Appgat, from the court of the first district.

who collects and
retains  money

in his hands, i ennen, for the plaintiff: The plaintiff and ap-

not the deposi-
tary ofhis client nollee claims the amount of a check of §5900,

And in case

of hus inselven- ywhjch was given him, by the insolvent, for the

€y, no p.ivilege

e pavour balance of money collected by him, as his
lawyer. The payment of itis claimed as a
privileged debt. The defendants and appel-
lecs contest the existence of the debt; aver
that the claim 1s fraudulent and collusive, and,
at all events, that it should not be paid as a
privileged debt.

That the claim is a real and not a fictitious
one. just and free from collusion, cannot be
doubted, after the slightest consideration of
the evidence. The money was certainly re-

ceived by Seghers, the records of the court,
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and his declarations under oath, as a witness, E“f""] Dli:i']ich
sApri, 1621,

prove that most conclusively. Therefore, the .o~

. . DurNrForD
sumt was properly brought ; and the syndics .

must admit the demand, on the tableau, as a &SF;N};I?:,
debt due by the estate of D. Seghers, and
pay the costs of the preseut suit, as a privi-
leged debt. The confession of Seghers alone,
unattended by other proof, would establish
the deposit. Acosta, 320, no. 9. But the plam-
tff contends, that this money is to be con-
stdered as an irregular deposit, in the haads
of the insolvent, and that it should be paid as
such, by privilege, before any of the chiro-
graphary creditors. The counsel for the
defendants, adwits, that the regular de-
postt, according to the laws of Spain, uure-
pealed by the Civil Code, eujoys the privilege
claimed : but deuies that this money wes an
irregular deposit.  The sole point. theu for
the consideration of the court is, was this ci
trregular deposit.  What then is an irregular
deposit? It differs most materially from the
regular deposit.  In the first place, it cousists
only of sucii things, as conld be couted,
weighed, &e. Bolero, 530, 9. Part. 5,3, 9. In
the second place, the same thing deposited. is

not to be returned ; but another of the same
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the thing deposited may be used, by the de-
pository. While in the regular deposit. the
identical thing must be restored and cannot
be used, or consumed. 7 Febrero, 102, no. 201,
and the authorities there cited, Merlinus, 456,
no. 51, 52. Bolero, 530, 9. part 5, 3, 9.

It is then, clearly, no objection to this ac-
tion, that the identical thing is not claimed;
nor that the thing claimed has been used.
Indeed, in the irregular deposit, the thing be-
comes the property of the depository, and
the risk of its loss is on him. Rodriguez, de
Concursu Cred. 108, n. 204, Part. 5, 3, 2. and
the Gloss of G. Lopez, n. 4, and Lopez’s Gloss. 1,
part,5, 3,9.  Bolero, 530, 9.

By the law of the Partida just quoted, part.
3,5,2 &9, the irregular depositis constituted
wherever money is received, to be kept with-
out a reward for the keeping or guarding of
it. The insolvent in this casc, it is true, was
to be paid as a lawyer, for collecting the
money; but he was to receive nothing for
taking care of the money when in his hands.
The law makes the essence of the contract
turn on this; was the keeping gratuitous? Ne
one can say that it was not.
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So, both by the Roman and the Spanish
law, for the same reason, money placed in the
hands of a banker, when used by him, but
kept gratuitously, shall be repaid to the cre-
ditor, in case of the failure of the banker, with
the privilege of the irregular deposit. Rodri-
guez, 110, n. 216, 220, and the authorities
quoted by him, Merlinus, 388, n. 3. Bolero,
530, 9, n. 3,4, 7, and 8.

The 9th law of the 3 #t. part 5, speaks in the
most general terms, that in all cases where
money has been received by one person, to
be kept for another, such money is to be re-
stored as a special deposit.

This money was received by the insolvent,
to be kept for the plaintiff; and restored to
him whenever he should call for it. It was
at the option of Durnford, to let the money
remain in the hands of Seghers, and the de-
posit was not at an end, uatil Durnford should
say so; which is another characteristic of the
irregular deposit, Rodriguez, 108, n. 201, and
which distinguishes the irregular deposit from
a loan.

The case of baukers holding money in de-
posit, has been mentioned, as an example put
both in the Spanish and Roman law : but the

Vou ix. 60
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principle extends to all persons, paiticularly
to those, who from the nature of their office,
or employment, receive money for otliers.
Rodriguez, 110, n. 216, 225, 112. 2 Gormez,
Varie Resol. cap.7, n.2. 2 Carlevallii op. 218,
n. 7. Now, in no employment or office, do
men receive money for others more com-
mouly than in that of a lawyer. In the very
words of Rodriguez, 112, n. 225, « sub ratione
officir, 2 Gomez, Varie Res. cap.7, n. 2. The
insolvent received this money; and thereby
bound himself, by virtue of the contract of an
irrcgular deposit, to restore the money he
received from the debtors of his chient. But
it will here be objected, Seghers was to be
paid for his trouble in collecting this money;
most true. But after he received it, was he
to have any thing? Was not his keeping of
it to be gratuitous? The insolvent might
have refused to have received it; he might
have insisted upon the debtor’s paying the
moucy over to Durnford lumself. Seghers’
services were not at all, of niccessity, connect-
ed with his receiving the money. When the
debtor was ready to pay, the insolvent might.
I may say, should, have sent {or his clicnt to

receive the mouey: in which ease, he would
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. : . . East’n District,
be entifled to charge just the same compen- 3" T

sation. And he could not augment it, be- o ~w

. . Dunxrorp

cause he voluntarily engaged to receive and v,
o, SEGHERS
hold the money as a deposit for Durnford. SYNDICS.

Our statute, moreover (1 Marti’s Dig. 530,
no. 6) speaks in the same words, as the 9¢th law,
3 tit. page 5, when a counsellor, or attorney
- shall have received money for his client,”
- dineros contados, recibiendo alguno en quasde de
ofro.”  And in both, is an irregular deposit
cqually implied. Inshort,ifmoneyin the hands
of an attorney or counsellor, received for his
client is not a deposit, and one of the most sa-
cred kind, I know of none.

But it will be here answered, that Scghers
gave Dunford a check for the amount of the
money to be paid over. L.etus then examine,
if this can make any diflerence. When
Seghers gave his check, the mouney was in
the Louisiana bank, to the full amount of it,
deposited to his credit, and for months re-
mained, ready on the receipt of the check,
to be deposited to the credit of Durnford.—
"This clearly appears from the books of the
bank, given in evidence. The money then,
received by the iusolvent, was actually depo-

sited in baunk by him, and he gave Durnford
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a check, in other words, an order on the bank,
to return what he had deposited, to the real
owner of the deposit. The plaintiff neglecting
to claim the deposit, cannot at all affect his
rights. Had the bank become bankrupt. it is
true, the loss would have been his, but that
could not change the nature of the contract
which Seghers had made ; an obligation to re-
store the money, whenever called upon for it. Curia
Phal lih. 2, com. ter. cap. 11, no. 49.

Seghers, however. afler frequently enquir-
ing at the bank, if this check had been pre-
sented, and finding that it was not, thought
proper to make use of the money he had de-
posited, for the payment of it. The motives
or correctness of this course of conduct, it is
not intended to suspect or question. But
does it not more forceably shew that Seghers
withdrew a deposit which he had made? A
deposit it clearly was in the bank; could the
insolvent by withdrawing it, make it any thing
else ? The insolvent’s counsel says, that when
the insolvent gave his check, the contract of
deposit was dissolved, and performed. Not so;
the deposit which had existed, continued :
and was not dissolved nor performed, and

could not be, until the check was paid—no no-
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vation was operated by the check. Our courts Sipra, 121,

have determined, repeatedly. that a check, o~~~
note, &c., is no payment of a debt, even when DURiT:OR?
a receipt in full has been given, until the note, exspics.
check. &c. has been paid. The admission of
the counsel is counclusive. The money was a
deposit up to the time of gtving the check, the con-
tract was not changed by the check, and the
plaintiff’ had the same right against the bank,
for the deposit, which the insolvent had.
Schulton. Juris prudentia, 281, no. 8.
I conclude, therefore. that a case of irregu-
lar deposit, has been made out; and, as there
1s no dispute about the law, that the plaintiff
and appellee should recover the amount of
it, as a privileged debt of the lowest grade, but

before any of the chirographary creditors.

Livingston, for the defendants. The plaintiff
seeks to establish a privilege over the credit-
ors by simple contract, on the following case.

The insolvent being an attorney-at-law,
employed by the plaintiff to recover certain
sums from several of his debtors; of those
debts he secured some and recovered others,
and came to a settlement with the plaintiff;

delivered over the securities he had taken,



478

CASES IN THE SUPREME COURT

Eastn Disiet: and for a balance of $5,900, which appeared

April, 18
A e~
DurKsForRD.
Ts.
SEGrERS

SXBIcS;

due in cash, gave him a check on the Louisi-
ana bank ; for which, the plaintiff gave a re-
ceipt (I believe) at the foot of the statement;
this, however, will appear by a reference to
the record, which I have not now before me.

At the time of giving this check, and for a
cousiderable time after, and also at different
periods before his failure, as appears by the
testimony of Sel, and by the bank-book
agreed to be read in evidence; the insolvent
had a sufficient balance in bank, to have paid
the check, but the plaintiff never presented it,
until the time that the insolvent failed. It is
also in evidence, that the plaintiff’ kept an
account In the Loulsiana bank, and was in
the habit of lodging checks, which were given
him on that bank, with one of its officers, in
order, that they might be presented, when-
ever the drawers had a suflicient sum to pay
the amount in bank. And it is positively
proved, that if this course had been pursued,
with respect to the check in question, it would
have been paid.

This transaction, the plaintiff calls an irre-
gular deposit. Our Code, in defining this

contract, takes no notice of this division.
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which, however, I admit was known to the
Spanish law, and as there is no express re-
peal, may, 1 think, still be said to form a part
of our law.

It agrees with the regular deposit. in this,
that the ohject deposited must be placed. by
the owner, in the hands of the depositary,
who, on his part, engages to returh it, on de-
mand.

It differs from the regular deposit on this;
that it most be of something which may be val-
ued by its weight, numnber, or measure; and
that, while in the regular deposit, the identi-
cal thing must be restored. In this. others
of the same quality, weight, number, or mea-
sure, can ounly be required, and that the de-
positary may use, or dispose of the articles so
deposited. It must, like the other, be gratu-
itous, and it must, also, be the result of a n-
Jateral contract, in which the one party agrees
to make the deposit, and the other to receive
and restore it.  Vide Cio. Code, 410, and the
authorities eited by the plaintiff

Applying this baw to the fucts. our first en-
quiry is, where is the evidence of any contract
hetween the parties, constituting a deposit ?

Seghers owed money to the plaintifll and Lie
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paid it by a draft on the bank; the con-
tract here between the parties, was very dif-
ferent from that of a deposit. So far from
being a contract, it was the dissolution and
performance of one. Seghers had centracted
to pay the money he recovered for the plain-
tiff; and he performed it by putting at his
disposal, exactly the sum he owed. So far
from agreeing to keep, it is the determination
to restore; orin other words, to keep no lon-
ger. On the part of the plaintiff too, I see
no evidence of a deposit in the hands of
Seghers. Afler striking the balance, he re-
ceives the check on the bank for the amount;
his neglect to present it, cannot be construed
into a contract with any one. To such con-
tract, two agents would be required; his own
and that of the person with whom he con-
tracts; here, then, was neither. Not his own,
because neglect supposes the absence of all
violation; not that of Seghers, because he,
for a long time, believed the check had been
presented and paid. At most, it can only
amnount (if he designedly returned the check)
to a confidence, that Seghers would not draw
out of the bank the balance there appro-
priated. The first ingredicnt to constitute a
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deposit being wanting, the question would ity 1021,

seem to be at an end. But suppose the ob- w~~
. Dur~FoRD

jection obviated, by saying, that the contract o
arose on the original receipt of the money by syspics.
Seghers, and that it cannot be extinguished
until the plaintiff actually received his pay-
ment—there another and as fatal an objection
occurs; the contract of deposit must be gra-
tuitous—here the pretended depository re-
ceived fees and commissions; and, moreover,
the monies were never placed in his hands by
the plaintiff, either for safe keeping, or to be
returned on the happening of a certain grant,
or the performance of a certain condition, as
is the case in judicial deposits, sequestra-
tions, and deposits by way of pledge; but the
money was recovered from the plaintiff’s debt-
ors, to be instantly paid over to the plaintiff,
not to lay in the hands of his attorney.

On no principle, therefore, can this trans-
action be characterised as a deposit, either
regular or irregular, and therefore he can be
entitled to no privilege—a more serious ques-
tion for plaintiff is, whether he can even be
admitted as a creditor by simple contract?
When the court decides this cause, in order to
do final justice, as all parties are before them.

Vor. ix. 61
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they must assign the plaintiff’ his proper rank
among the creditors, and, of course, decide
whether he is entitled to any place whatever
among them.

The retaining this draft for so long a period,
without any apparent reason, and by a man
who has not been proved to be remarkably
ignorant of the value of meoney, or careless
of the benefits to be derived from the use of
it, is certainly a very extraordinary circum-
stance. We see by Mr. Seghers’ testimony,
that he was long ignorant of this circum-
stance, and that when he discovered it, he had
no communication with the plaintiff on the
subject, and that no demand was made until
after his failure.

Under these circumstances, would it be un-
supported by principal to say, the plaintiff hag
made the debthis own, and that, as between
other bona fide creditors of the insolvent, the
demand is extinguished by his own negligence.
In the case of an endorser, or drawer of a
similar order, or check, if the drawer had
failed, no recovery could be had. Kyd on
Bills of Exchange. Now, although in the pre-
sent case the drawer has not failed, and there-
fore this might perhaps be no good defence, if
the suit were against the drawer himself, yet.
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every reason of the rule applies to this suit, R, 1621,

against his creditors; they would not have m
trusted him, if a false credit had not been w.
given by the use of this sum; the state of his ety
bank account must have given him a credit
with the directors, and that have induced
others to trust him; whereas, if the check had
been presented, nearly his whole balance
would have been withdrawn.
I have said, that as the drawee of the check
has not failed, the delay of presentation might
perhaps be no good defence by the drawer;
but I believe, on reflection, that the proof of
loss (where there has been gross and unac-
countable neglect) is not required to be shewn
on the part of the drawer. DBut that such
neglect alone, deprives the payce of any re-
medy on checks, or bills payable as this was,
on demand; if so, the case 1s still stronger in
the case of creditors.
Another suggestion which the defendants’
counsel are obliged, in duty to their clients. to
make, is this—that a judgment given for the
plaintiff; after the extraordinary delay which
took place, and the first presenting his de-
mand, after so long a lapse of time, when his
debtor was insolvent, and solely with the view
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sharing with his other creditors, would give
rise to the greatest collusions, to ruin of fair
creditors.

PorTer, J. The plaintiff claims the right
of being placed among the privileged credi-
tors of the insolvent, and paid in preference
to those merely personal—on the ground that
the debt due him, arose from a deposit.

The facts, proved in the case, shew that
Seghers had been employed as attorney by the
plaintiff; to attend to several suits, and collect
debts, and that he received a compensation
for so doing. In the month of July, 1812,
there was a settlement of their accounts, and
a check was received by the plaintiff, for the
balance due, $5900 7 cents, which, it would
appear from the evidence, he retained in his
hands several years, without presenting it for
payment. It isthe amount of this check, that
is now contended, should be paid as a privi-
leged claim.,

This is clearly not a regular deposit,
where the depository is obliged to return
the identical thing confided to his care. The
plaintiff admits that it is not; but insists it is
that species of contract known to our law,



OF THE STATE OF LOUISIANA, 485

alle i : i ich i Fast'n District,
called an irregular deposit, which is made of e oot

money, or other things that consist in number, ‘w~~

. . . DurNFORD
weight and measure, and which are delivered s,

without any restriction on the depository’s g
using them, but merely with the obligation to
return the same quantity of the article re-
ceived.

There is no doubt from the authorities cit-
ed in argument, that this defizition of an irreg-
ular deposit is correct, and that it gives the
preference claimed. The only question here
is, whether the contract now before the court
comes within the definition given?

It is believed that itis of the essence of this
contract, whether the deposit be irregular or
regular, that it should be entered into without
compeusation on the part of him who receives
the object in his care. Pothier Traité du contrat
de Depot, chap. 1, art. 2, sec. 3, no. 13.  Febrero,
part 1, chap. 4, sec. 3, in the language of our
Code, it is essentially gratuitous. Civil Code,
410, art. 4.

It is equally necessary that the will of both
parties should concur in the contract, that
there should be a delivery of the thing to be
deposited, and that the principal object of this
delivery, should be the taking care of the
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thing.  Pothier, ibid. chap. 1, art. 2, Civil Code,
410, art. 1 and 2, 412, art. 8.

Applying this law to the case before the
court, we find that the debt of $5900, was the
balance of monies coming into the hands of
Seghers, as a lawyer collecting various de-
mands of the plaintiff 'The account present-
ed by the plaintiff, and annexed to the peti-
tion, shews that §1500 were paid for fees, and
other expences, incident to these services.
There is nothing gratuitous in this.

But the plaintiff insists that these payments
were made to the insolvent for his services, as
a lawyer, prosecuting the claims put into his
hands to judgment—that receiving and paying
over the money, made no part of his duty, and
that, what he did in that respect was entirely
gratuitous.

The evidence does not prove this. It shews
that the services of the attorney did not end
with the judgment; on the contrary, that he
acted as the agent of the plaintiff’ afterwards.
The account, already referred to, establishes
the fact, that he settled and arranged those
judgments by receiving part in cash, and part
in other securities, which he paid over. How
can it be said, that these services were not in-
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eluded in the sum charged and allowed in the E
settlement, or that the compensation related
alone to obtaining judgment?

But admitting that the evidence did sup-
port the plaintiff in the petition, where is the
consent of Durnford, that Seghers should be
his depository? I cannot discover from the
evidence, that he intended the attorney should
do any thing more than collect his money, and
pay it over, or that he ever contemplated it
was to be left in his hands. Pothier, in his
treatise already cited, no. 9; states, that to
make a contract of deposit, it must appear,
«“ que la principale fin de la tradition soit unique-
ment que celut a qui lo tradition est faite se charge
de la garde de cette chose.” He puts many cases
to illustrate this doctrine, and among others,
that taken from the Digest, 16, 3, 1, no. 13;
that if one party charges another to receive,
and take care of an object, which was in the
hands of a third person, that this does not
make a contract of deposit; because the prin-
cipal object of the contract, was not that the
thing should be kept, but that it should be
taken out of the hands of him who had it in
possession. It is not easy to perceive the dis-

finction hetween that case and the one now
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still more adverse to the claim here set up—
namely—that the attorney took the money,
(as the plaintiff insists) without any particu-
lar authority to that effect; and that he re-
ceived, (as I understand the evidence) a com-
pensation for so doing.

I see nothiug in the transaction which dis-
tinguishes it from the ordinary case of an
agent collecting money on commission, and it
is to my mind, a totally different contract from
that of one man depositing in the hands of an-
other, an object to be gratuitously kept for his
benefit.

I am therefore of opinion, that the judg-
ment of the district court be annulled, avoid-
ed and reversed, and that the plaintiff be
placed as a simple creditor, on the tableau of
distribution of the insolvent estate; that the
appellee pay the cost of this appeal, and that
the costs in the district court be borne by the
appellants.

MarTix, J. I concur in the opinion just pro-
nounced.

Marsews,J. I do also.
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It is therefore ordered. adjudged and de- Eastn Districe,
. . April, 1621,
creed, that the judgment of the district court w~~

. DurnForD

be annulled, avoided and reversed, and that e,
.. . . SEGHERS

the plaintitf’ be placed as a simple creditor “gyypics.

on the tableau of distribution of the estate of
the insolvent.

LEONARD’S TUTOR vs. MANDEVILLE.

ArpraL from the court of the first district.  The proceed-

ings of the court
. . o e . of probates of a
Porrer, J. This case is similar in many paish, m which

. - . neither the mis
of its features, to that of Cresse vs. Marigny. nor, bis tutor or

under tutor re=

4 Martin, 51, and the decision there settles two sde, for th. sale
. . . . . 3. . o of his property,
questions raised in this—1. That a judicial e voia.
sale does not 1in itself transfer the property
of a third person, if the proceedings are not
otherwise regular, and legally authorise it;
and—2. That heirs are not estopped by the
warranty decending from their ancestors, un-
less it is shewn they have accepted their suc-
cession.
Another question has been raised. whether
the sale was void or voidable ;—by the laws of
Spain, it appears that minors, whose immov-
able property was sold without the neces-
sary solemnilies being pursued, had two rem-
Vor. ix. 62
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de tutela directa,” for the damages they might
have sustained by his fault or neglect; the

Maspeviize. Other against the third possessor, for the ob-

ject sold. Febrero addicionado, part 2, hb. 3,
cap. 3, sec.2, no. 67, 71. The same choice of
action is still open to them in this country.

It now only remains to consider, whether
the formalities required by our law, to render
valid the alienation of the property of minors,
have been pursued in the case before the court.

Many causes of nullity have been pre-
sented, but the opinion I have formed on the
first, renders an examination of the others un-
necessary.

That the father, under tutor, and minor,
being all residents of East Baton Rouge, the
proceedings before the court of probates, in
New-Orleans, were void, for want of juris-
diction.

An act of the legislature, 3 Martin’s Dig.
132, 17, requires the assent of the judge of
the parish, where the minor resides, to make
an alienation of his property valid.

The evidence here shews, that the parties
were not residents of New-Orleans ; the father,
a few days before the =ale of the property.
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itis true, made a declaration in this city, that Eastn District.
) April, 1821.

it was his intention to take up his permanent ‘o~~~
residence here, but the law requires more ; a Dot
declaration before the judge of the parish, MANDEVILLE.
from which the party removes, as well as that
where he intends to reside.
Considering, therefore, that the proper
domicil of the minor, was in the parish of
East Baton Rouge, I am of opinion, that the
whole of the proceedings before the court of
probates, were coram non judice, and of course
void.
I therefore conclude, that the judgment of
the district court, be annulled, avoided and
reversed, and as the value of the services of
the slave sued for does not appear, the case
must be remanded, with directions to the
judge, to proceed to judgment, considering
the sale as null and void, and that the defen-
ant and appellee pay the costs of this appeal.

Marriv, J. I concur in the opinion just
pronounced.

Marnews, J, I do also.

It is therefore ordered, adjudged and de-
creed, that the judgment of the district court
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E?;t'nlnliggich be annulled, avoided and reversed, and that
pral, .

w~~  the case be remanded, with directions to the
o judge, to proceed to judgment, considering the
Masoevizee Sale as null and void ; the costs of the appeal

to be borne by the defendant and appellee.

Seghers for the plaintiff, Maybin for the de-
fendant.

[

KELLY vs. BREEDLOVE & AL.

gNoappenllies  Apppar from the court of the parish and
rom the trans-

ferofa cause. ¢jty of New-Orleans.

Porter, J.  The defendants having ob-
tained a stay of proceedings, in a petition for
a respite, from the district court, judgment
was given, that this cause be transferred to
that court, before whom the suit for respite
was pending. From that decision this appeal
has been taken.

It has been decided in the case of Agnes vs.
Judice, 3 Martin, 186, that the transferring a
cause to another court for trial is not such a
final judgment, as that an appeal can be taken
from it. I am of the same opinion, and think
that this appeal should be dismissed with
costs.
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MarTiv, J. If no decision had taken place F“j}‘)“ ID;ZS;“-
JAprid, 1821,

on this question. I would believe that a purty, o~~~

. . . KeurLy
who issent out of the court in which he brought vs,

his suit, was not compellable to follow it, in BR::QE:SVE
another, which he supposed was not the prop-
er one, without having the decision of the
court, in which he had sued, examined by this,
but I yield to the opinion of this court in the

case of Jignes vs. Judice.

Marnews, J. I concur with the opinion ex-
pressed by judge Porter.

It is therefore ordered, adjudged and de-
creed, that the appeal be dis.nissed, at the
costs of the plaintiff and appellant.

Carlgton for the plaintiff; Turner for the de-

fendaunts.
—
DYSON & AL vs. BRANDT § AL. B

Arrearn from the court of the first district.  Appearance
! ce o1

an insleent
debty. to the

Porter, J.  The plaintifix allege that they occein - nag

- agamst lpm by
arc creditors of the firm of John Brandt & 1 ceanors, by
and contesting
their valdity,
cute want of
citution, Inor-
der that 2 suif
pending be plead

Co., toa large amount; that the said Brandt &
Co. obtained a respite of one, two. and three
vears. to enabie them to pay their debts. That
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Eastn District. they have failed to meet the installments as
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-~ they became due—that they are secreting and

& AL : A . .
Dyso¥ &45 wasting the estate, with an intention to de-

Branpt & AL .0 0d those to whom they are indebted; and

in bar, it must

be thewn, that that they have given improper preferences to

H - bet . . . .

the smme parties S0Me creditors, by paying them, to the injury

as well as for

the same thing.
The insolvent

cannotcomplain L€ petition concludes with an averment,

of irregularity

in the moceed- that by reason of the premises, Brandt & Co.

of others.

i fter th
foroed saender are bankrupt debtors—and prays that a meet-
is ordered, it is
a question, in
which the credi-
tors are alone
s d' .
O ebtor ob. their property for the use of those to whom
taining a respite
from his credit-
ors, and not
complying with
its conditions,
may be compel-
ed to a foiced

o rrenior of 11 different creditors and their agents, swearing
property. to the existence of the debts, as set forth in
the petition.

ing of their creditors may be ordered; that
the defendants be decreed to surrender all

they are indebted; and that an attorney be
appointed to represent the creditors who are
absent. To it is annexed, the aflidavits of

The judge granied an order, that a meeting
of the creditors of the defendants be called
at the office of a notary public; and that, in
the mean time, all proceedings against the
property of the defendants be stayed. Brandt
& Foster, two of the partners of the house
of John Brandt & Co., who had not been
made defendants in the suit. nor, of course.
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cited to appear, made themselves parties to April, 1821,

this cause in court, and prayed an appeal from o~~~
the order, calling a meeting of their creditors. Drson ar
This appeal was granted. Bnaxos & at.
A meeting of the creditors was had before
the notary, at which Brandt & Fosler ap-
peared, by their counsel, and opposed the
“right of the agent of Johnston & Ward, to
vote for syndics.
As soon as the proceedings before the no-
tary were closed, the said Brandt & Foster
protested against closing the proceedings, on
various grounds of illegality alleged by them,
to which protest they signed their own names;
and also by their counsel, offered and filed
various objections to the regularity of the
proceedings.
On the 21st of March, and before the pro-
cess verbal of what was transacted by the
creditors, in the meeting held before the no-
tary, had been returned iuto court; a supple-
mental petition was filed by the plaintiffs in
the cause, requesting provisional syndics
might be appointed, to take possession of the
books and papers, and property of said
Brandt & Co. until the homologation of the pro-
ceedings. The court acceded to this prayer.
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The defendants, by a rule to shew cause,
cndeavoured to have this order, for the ap-
pointment of syndics, set aside, and made null
and void. On argument, the court refused
to rescind it, and from this refusal an appeal
was also taken.

The proceedings before the notary being
filed, a rule was obtained, calling on the cre-
ditors of John Brandt & Co., Brandt & Fos-
ter, and all other persons interested, to shew
cause, if any they had, why the said proceed-
ings should not be confirmed, and why John
Brandt and Henry Foster should not be de-
creed to surrender all their private property,
and all the partnership property of John
Brandt & Co., in their possession.

The defendants shewed cause against this
rule, and placed onrecord additional grounds
for sctting aside the procecdings. The op-
position was, however, overruled by the
court; the nomination of syndies affirmed ;
a forced surrender was ordered; aud John
Brandt and Henry Foster directed to declore,
on oath, the amount of property in their
hands, From this decision the defendarts have
appoaled, and now allege various causes of

nullity.
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First, that they were not made defendants in Eastn District.
April, 1621,

this cause. This defect, I think, is cured by ‘o~~~
their appearance, making themselves parties, Dson & ax.
and disputing the cause in all its stages. If they Braxor & ar.
are not defendants, we ought to dismiss this
appeal, for they are certainly not plaintiffs;
and unless judgment has been rendered
against them, they have no right to bring up
this cause here. In two, out of the three pe-
titions of appeal taken, they state they are
defendants; in the third and last, they de-
clare that they have been making opposition
to the plaintiff’s demands.
Next, they object, that they were not cited.
This irregularity, in my opinion, is also cured
by appearing and pleading, and contesting the
cause on other grounds than the want of cita-
tion. 3 Cranch. 496, 7. Johnson, 207. Febrero,
del juicio ordinario, lib. 3, cap. , sec. 3, n. 129.
It has been also 1sisted, that the evidence
proves another suit was pending for a forced
surrender on the demand of David L. Ward,
at the time this action was commenced; but
to make this a bar, it was necessary to shew
that it was between the same parties, as well
as for the same thing.
Various objections have been offered to
Vou 1. 63
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the proceedings had before the notary, but
there is, in my opinion, one answer to them
all, that they come from a person not author-
ised to make them. The other creditors
might oppose the homologation, on the ground
of irregularity. But as to the debtor, the
forced surrender once ordered, the property
is for the common benefit of those to whom
he is indebted ; and he has no right to inter-
fere with its management, nor have a voice iu
the decision, respecting those persons to
whom 1ts direction is to be intrusted.

The principal question in this cause is.
whether the judgment of the court below is
supported by proper cvidence; for the right
of the creditor to demand a forced surrender,
has been fully examined in the opinion just
delivered, in the case of Ward vs. Brandt & Co.*

It is unnecessary to examine, whether the
order granted, in the first instance, issued
correcily or not; for as the case is before us,
on the whole proceedings had, and all the
evidence taken, in the cause, it must now be
decided, if what is shewn on the record, sup-
ports the judgment, and requires il to be
aflirmed here.

* This opinion 1 not printed, a rehearing having beey

granted.
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In this case, it appears from the evidence iy 1621,

introduced, that the defendants had obtained ‘v~
a respite of one, two, and three years. for Drsox &an
the payment of their debts; that the plaintiffs Braxom & at-
were creditors of John Brandt & Co., and
placed on their schedules as such; and that
the terms of that respite had not been fulfil-
ed. The last fact I gather from the failure of
the defendants, to prove a compliance with
it; for if they did make the payments regu-
larly, in pursuance to the conditions on which
the delay was accorded, the proof should.
nay must, have come from them; for the cre-
ditors could not prove that they had not
paid, orin other words, prove a negative.
This proof, the defendants have not turnish-
ed, though ample means were offered them to
do so, after they made themselves parties in
the cause. I cannot, indeed, see that they
even alleged on the pleadings, that they had
complied with the terms of the respite.
On the whole, I am of opinion, that the
judgment of the district court be affirmed.

Martiy, J. 1 concur in the opinion just de-
hivered.

Mitiews, J. T do also.
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Eastn District. [t ig therefore ordered, adjudged and de-
April, 1621.

w~~ creed, that the judgment of the district court

D & av. .
Y0¥ L4 be affirmed with costs.

BrANDT & AL,
Livermore for the plaintiffs, Derbigny for the
defendants.

s

CARROLL vs. WATERS.

The part ow-
ners of a steam-
boat, are not

i‘:biiei’;fe‘;éﬁ"’ Maybin, for the plaintiff. The ground of the
ters,

Arrear from the court of the first district,

plaintiff”’s action, in this case, is that the de-
fendant, as part owner of the steam-boat
Newport, is responsible, in solido, for the
amount of damage sustained by her goods, on
board the boat. . 14, 1, 1, 25, Inst. 4,
7, 2, Curia Philip. tom. 2, lb. 3, cap. 4, sec.
22, 24.

The principle is recognised by sir William
Scott, 5 Rob. Adm. Rep. 262, and note, 1 East,
20, Wright vs. Hunter ; see the opinion of lord
Kenyon. Jbbott, 119, (Story’s edi.) in speaking
of the action against part owners of a vessel,
states, « that regularly, such action should
be brought against all jointly; yet, if all are
not sued, the defendants now only avail them-
selves of the objection by a plea, in abate-



OF THE STATE OF LOUISIANA. 501

. : 1 East’n District,
ment; and if they omit to plead such a o 1521,

plea, the plaintiff will recover his whole de- o~
mand, and the defendants must afterwards Cannorr
call on the others for contribution.” 7 Johns.
311, Schemerhorn & al. vs. Loring & al., 1 Dadl.
129, Scottin vs. Stanley & al., Civil Code, 390,
art. 15,16, 17, 18, to shew the definition of

an ordinary commercial partnership, the

S,
‘WATERS.

difference between it, and the special and
corporate partnership, and that this case falls
within the definition of an ordinary commer-
cial partnership, ibid 396, art. 41, Febrero adic.
3, part 1, cap. 12, sec. 1, where the same divi-
sion of commercial partnerships is-made; as
in the Crivil Code, nombre colectivo, comandita
and anonima, and similar provisious concerning
the extent of the responsibility of those dif-
ferent partnerships, are made. In page 190,
where the doctrine laid down would be sup-
posed to militate against the plaintiff’s case,
the author is speaking, exclusively, of corpor-
ate and special partnerships; and establishes
principles similar to those recognised on that
subject, by the Code ; but makes no provi-
sion respecting an ordinary commercial part-
nership, which are believed to exist in the
case hefore the court.
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View the inconveniences which must arise,
and the difficulties and embarrassments in
which the mercantile community will be in-
volved, if the doctrine set up in defence should
be law. Shippers of goods, where there are
several owners of the vessel, must institute
as many actions as there are owners. It is
for the interest of the community, that multi-
plicity of suits should be avoided.

If the owners reside in different parts of the
country, the shipper must incur great ex-
pence, lose much time, and be subject to
very serious inconveniences, if they are to
be prosecuted in their respective places of
residence; .n fact, the difliculties under which
he would labour, would amount to almost a
denial of justice—the court cannot surely es-
tablish such a doctrine, unless borne down
by positive law.

If the part owners be responsible, in solido,
every shipper will be safe. A certainty will pre-
vail, which will encourage and increase this
discription of business. The mercantile com-
munity will then know who are the responsible
persons, and will not be affected by any divi-
sion of interest, or arrangements which may
be made between the owners of the vessel:
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they will then know, that, as regards the world, S, 1521,

they are all bound, and must repair any dam- e~~~
. . CarroLn

age whichmay be sustained, and as between s,
. . . . w -
themselves, their difficulties can be settled in ATERS

any manner which they may deem best.

Chaplin, for the defendant. In this case
there are two questions which arise, material
to the 1nterest of the defendant. Is he bound,
in solido, with his co-partners, or in any man-
ner liable, as part owner of the stcam-boat?
Is interest due from the inception of the suit?

1. The partnership, entered into by the de-
fendant, was either universal or particular.
Let us suppose the former to have been the
case, and that the goods were actually dam-
aged by the negligence of the captain; upon
referring to the Civil Code, 323, art. 20, we
find, that although principals are responsible
for the acts of their agents, yet they are re-
lieved from this responsibility, when it was
totally out of their power to have prevented
it. Was this so in.the present case ? Could
the joint owners or partners have prevented
this damage, and did not ? No matter what be
the nature of the partnership, still they are

ndt answerahle. as principals, antil it can be
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shewn, that they could have prevented the
damage, and did not ?

But, if the defendant be liable at all, we
contend that it is on a particular partnership,
and consequently, that the defendant is bound
only in proportion to his interest therein.

To understand any principle well, we have
no better guide than tomake ourselves well ac-
quainted—first, with its opposite; in the pres-
ent case, it will be found of infinite use. An
universal partnership, which is contradistin-
guished to a particular one, is defined by our
Code, to be either that in which the parties
put in common, all their estate, moveable and
immoveable, which they possessed, at the
lime of entering into it, and the profits arising
from the same; or, it includes every thing which
the parties may acquire by their industry,
under whatever title it thay be, as long as the
partuership lasts. Civil Code, 391, art. 8, 9.
Does the present partnership fall under either
of the above definitions 7 Were the defen-
dant’s co-partners engaged in a general part-
nership with the defendant, and consequently,
liable to al/l the defendant’s losses, as a gene-
ral merchant? Or were they ouly associated in

one particular and determinate branch, that
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of running a steam-boat ? The case would Eastn District.
) April, 1821,

have been quite different, had the defendant w~~

. . CARROLIL
been engaged in no other transactions than 5.

the present; that is, had all his estate, movea- Wazens.
ble and immoveable, been vested in the steam-
boat. But it was not; the defendant’s prin-
cipal business and establishment is in New-
Orleans. His steam-boat transactions had
nothing to do with his other business, nor had
his co-partners any share of his profits and
losses, as a general merchant.

This, then, was clearly a particular partner-
ship, and consequently, each partner is bound
only in proportion to his interest in the con-
cern, if he be bound at all. Civil Code, 399,
art. 43, 44, Slocum vs. Sibley, 5 Martin, 682.
Febrero, 3, 190.

But we contend, that the loss of the boat
entirely exonerates the defendant from any
responsibility at all. Emerigon, Traité des as-
surances &c., tom. 11, page 454, et seq. Mais cette
action solidaire ne compéte contre les propriétaires,
que jusque @ la concurrence de U intérét qu'ils ont sur
le corps du navire ; de sorte que si le navire perit,
ou qu'ils abdiquent leur intérét, ils ne sont garant de
reen.

2. It 1s presumed there can be no difficulty.

Vor. 1x. 64
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verdict, and interest cannot be allowed, from
the inception of the suit, 4 Martin, 615, 5 Mar-
tin, 388, 6 Martin, 698.

From these considerations, 1t is presumed,
that the defendant will be entirely discharged
from any responsibility whatever, or if made
responsible, that it will only be in proportion
to his share in the partnership.

Maybin, in reply. The authority from the
Civil Code, 323, art. 20, is not in the least ap-
plicable to the case before the court. This
article cannot, by any construction, be extend-
ed to principals and agents, or owners and
masters of vessels, according to the lex mer-
catorta. It is speaking of the responsibility
of parents for the delinquency of their child-
ren, and of that of institutors of youth, or arti-
sans for the delinquency of their scholars, or
apprentices. The provigion relied upon by
the counsel, must be taken in connection with
the above provisions, and the cvident mean-
ing of it will then be, that by the words,
~ masters and principals,” are understood.
those persons bearing these relations, in
domestic life. The French text, I think
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proves this:—the word domestiques, meaning
servants, those belonging to a family ; and the
word preposes, meaning overseers, stewards,
principals, and agents, as spoken and un-
derstood, in the commercial law, cannot be
brought within the spirit of this article of the
Code.

The other authorities from the Code are no
less inapplicable. The definitions of univer-
sal and particular partnerships do not em-
brace a commercial partnership. Those
partnerships comprchend every other but
commercial. For, after defining them, the
Code here proceeds to state, that there arc
three commercial partnerships in this state,
and then gives the definitions of them. Now,
if universal and particular partnerships be
also commercial ones, then there must be in
existence, 1n this state, more than three com-
mercial partnerships, which is directly con-
trary to the provisions of the Code. This
construction is rendered more probable by
the words employed in those definitions. Im-
moveable property 1s here put into the funds
of a commercial partnership. ¢ Trade, action,
or profession,” are the words used in the de-
finition of a particular partnership, and em-

507
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decided in Slocum vs. Sibley, 5 Martin, 682.

We contend, that this case is an ordinary
commercial partnership, and must refer the
court to the authorities produced in the
opening.

In what manner the opposite counsel makes
his quotation from Emerigon bear on this case,
I cannot perceive. In the first place, Emerigon,
though highly respected on the continent of
Europe, is yet of no authority in this court.
But admitting that his opinions, on the gene-
ral principles of maritime law, were binding,
yet the passage quoted appears to have re-
ference only to, and to be founded on, the
different ordinances of those countries where
it may be law. For Emerigon immediately
after, observes, that, ¢« such is the law which
1s observed in the north, and such is the re-
gulation of our ordinance,” so that this is not
a general principle of maritime law, which the
court would consider with respect, but mere-
ly an ordinance. Besides, when this author
declares, that « if the ship perish, the owners
are not responsible for any thing,” he must
mean, when the ship perishes, at the same
time, that the master commits those acts, for
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which they are liable. He cannot mean Fast’n District.

that if she perish, at any future distant pe-
riod, they are discharged from responsibility.
This would be a most unjust doctrine. In
our case, the steam-boat Newport, was sunk
along time, between one and two years, after
the damage to the plaintiff’s property.

The law, as settled in 4 Martin, 615, 5 b,
388, &c., cannot be denied. But those cases
are clearly distinguishable from the present.
In the former, the demands of the plaintiff’s
were uncertain; calculations were necessary
to be made ; and. it was impossible to say, to
what they were entitled, until the jury or the
court could decide on their case. In the lat-
ter, our demand is specific, certain, and so ex-
pressed in the petition,on it we could have held
the defendant to bail. if necessary. This then
is rendered more certain by the admission of
the captain of the boat, that it was a just de-
mand and that it could be paid.

It is therefore hoped, that nothing hitherto
advanced in defence, can induce this court to

reverse the judgment of the inferior court.

Porter, J. The defendant and three other
persons, were joint owners of the steam-

JApril, 1821,
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boat Newport, on board of which the plaintiff
shipped merchandise in good order. It was
damaged during the voyage, through the fault,
or neglect of the captain. And this action is
brought for the injury which the plaintiff has
thus sustained.

The evidence establishes the deliveryof the
goods, the damage they suffered, and that
the defendant was part owner of the boat.—
The only question therefore to be decided, is,
whether he is responsible in solido, or only for
his virile share, and as it is one of general in-
terest to the community, I have taken con-
siderable pains to arrive at a correct conclu-
sion in regard to it.

Our Civil Code, p. 390, art. 12, defines a
particular partnership to be, that “which re-
lates to certain specified things, to their use,
or to the benefit to be derived from the
same.”

The undertaking of several persons to run
a steam-boat, for their joint benefit, comes
completely within the spirit and meauing of
this definition, and I do not see why ships or
steam-boats may not as well be the object of a
partnership, as any other particular, or speci-
fied thing, in regard to which men choose to
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. . ‘. L
associate for mutual advantage. Pothier Trauté *

de Charte Partie, sec. 2, art. 3, n. 50.  Hatson
on parinership, 40.

Establishiug this contract to be nothing
more than a private, or particular partnership,
the liability of each partner is easily deter-
mined. They are not bound @ solido, but for
their virile share. Ctvil Code, 398, art. 44.

If T did not conceive the question to be set-
tled by the positive expression of legislative
will, and if we were obliged to examine how the
law formerly stood on this subject, and form
a decision on it, Ishould come to the conclu-
sion, that the owners were not responsible i
solido.

It is true, it is stated in the Curia Philipica.
eommercio naval, lib. 3, cap. 4, no. 21 and 22,
that the owners of vessels are responsible
solido, for the contracts, acts, and negligence of
the master of the ship.

In a later work, however, Febrero addicio-
nado, part 1, cap. 2, sec. 1, their responsibili-
ty is declared to extend only to the share
which each partner has in the vessel; and the
author further states, that the doctrine con-
tained in the Digest, lib. 11, tit. 1, de exercitorie

actione (whiels is referred to in the Curia Phi-

all
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lipica, as the authority for holding part owners
of a ship to be responsible, in solido) is not in
force in Spain.

This latter opinion, I should suppose cor-
rect. Nearly all the modern nations of Eu-
rope have adopted the principle, that owners
of vessels are not responsible for damage
done to property shipped, any further than the
share which each partner may have in them—
It is thus stated in the Consulat de Mer. chap.
72, 227, 239, a Code of great antiquity, of the
highest authority on this subject in every
country; and particularly in Spain, where it
was originally compiled, and first edited. Con-
sulat de la Mer. translated by Bourcher, vol. 1,
p- 61, and 76. Emerigon declares that the
maritime laws of the middle ages so under-
stood it, that such was, and is the jurispru-
dence of the northern nations. It is also the
law in Holland, in Germany, in England, in
France. Laws of the sea by Jacobson, chap. 3, p.
37,47 : Grotius, de jure bell et pacis, kb. 2, tit.
2, art. 17 : Abbott on Shipping, chap. 3, no. 13, p.
119, and chap. 5, no. 2, p. 298. Emecrigon,
Traité des assurances, vol. 2, chop. 4, sec. 11, p.
154, and 455: Pothier Traité de Charte Partie.

cec, 2. arf. 2. sec. 5, no. 34.
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Owners of vessels, in those countries, have Eastn Districr.

still further the privilege of discharging them-
selves from all responsibility, beyond the ves-
sel and freight; and cargo, if they have any
of their own on board, by abandoning their
right in them, to the persons whose property
may be damaged through the fault of the mas-
ter, or mariners. See authortlies already cited. It
1s true, this advantage is conferred by statute,
or positive ordinance in some of those coun-
tries. But its existence shews plainly the
opinion which the different nations of Europe
hold on this subject. It proves that a provi-
sion, so generally adopted, must have been
founded on extensive motives of public policy,
common to all commercial nations. And I have
great difficulty in believing, on the single au-
thority of a work, however correct it may be
generally found, that Spain alone had regula-
tions on this subject, different from all the rest.

I am well satisfied that the principle of mak-
ing the part owner of a vessel responsible out
of his private fortune, and that to any amount,
although his interest in her might not be the
one-twentieth part of the whole, would tend to
discountenance persons from engaging in en-
terprises of this kind; would discourage that

VoL 1x. 65
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A Ve
CarroLL

8.
WaTERS.



514

East’n District,
Apral, 1821,
A oV +4
CORROLL
5.
WATERS.

CASES IN THE SUPREME COURT

uniting of capital, without which undertakings
of this description cannot be carried on with
advantage; and would operate as a complete
check to enterprise in a branch of commerce,
for which this country hevetofore has been so
eminently distinguished, and from which she
has derived honour and profit.

I am glad therefore that the law does not,
in my opinion, require, nor permit this court
to give judgment against the owner to the ex-
tent which is asked by the plaintiff. And con-
ceiving the case to come within the provisions
of our Code, in relation to particular partner-
ships and governed by them, I conclude that
the judgment of the district court should be
annulled, avoided and reversed, and that judg-
ment be given in favour of the plaintiff, for
the sum of one hundred and fifty six dollars,
49 cents, and that the plaintiff and appellee
pay the cost of this appeal, and defendant pay
the costs of the court of the first instance.

Marriv, J. The extent of the liability of
the part owners of a steam-boat must be sought
in the maritime, which is part of the commer-
cial law. In the case of a steam-ship carry-
ing goods from New-Orleans to the Havanah.
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Charleston, and New-York, we would impro- Eastn Distict.
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perly look for it elsewhere; and it is there o~~~
. CARROLL
we must seek it, in the case of a steam-boat T8,
WATERS.

carrying goods from New-Orleans to Natchez
and Louisville.

It is true, as we held in the case of Slocum
vs. Stbley, 5 Martin, 682, the members of a par-
ticular partnership are not bound in solido.
But this must be understood of partnership,
for the exercise of some trade, metier, or pro-
fession, or any other but a mercantile trans-
action. Civil Code, 390, art. 13 & 14, id. 398,
art.43. The expressions used in the French
text, which is clearly the original, are les soci-
ctes particulieres, autres que cclles de commerce.
Hence we are to conclude, that in commer-
cial partnership, the members are bound i
solrdo.

The Code, in the first thirteen articles, in
which it treats of the various kinds of part-
nerships, notices only such partnerships, the
the object of which is something else than
commerce. Commercial partnerships are the
object of the five last articles. Civ. Code, 388.

That, at Rome, part owners of a ship, who
navigated her, under a common master, were
bound n solido, to the freighters, cannot he
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doubted. Si plures navim exerceant cum quoli-
bet eorum in solido agt potest. ff. 14, 1, 1, sec. 25,
that such is the law in Spain. the author of
Curia Philipica informs us. So does Rodre-
guez. Si eran muchos los administradores de la
nave y todos nombraren un mastre por el coatrato,
de este puede ser convenido cada uno in solidum ;
and I see nothing that contradicts this in the
part of Febrero addicionado, on which the de-
fendant’s counsel relies. Such is also the
law of the other states of this union; and in
England, where, however, by a particular
statute, enacted in 1734, the hability was
restricted to the value of the ship and freight.

The reason for this liability, @ solido, given by
Rodriguez, appears conclusive; por que el con-
trato solo fue con cl mestre de la nave, y no es justo
que a los que contraxeron con el. se los precise a liti-
gar con muchos. As the freighters contract with

“the master, a single person, it is not just that

they should be compelled to bring suits
against many.

It seems to me, the judgment of the court,
a quo ought to be aflirmed with eosts.

Maraews, J. I concur in the opinion of
judge Porter, considering the owners of the
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steam-boat (admitting that their situation, as AT

part owners, constitutes a partnership) part- o~
. . . CarroLL
ners in a particular partnership, and that not .,
. . . .. WaATERS.
strictly commercial, being founded on a joint,

or common ownership of a boat used to carry
goods for him.

It is therefore ordered, adjudged and de-
creed, that the judgment of the district court
be annulled, avoided and reversed, and that
judgment be entered in favor of the plaintiff
for the sum of one hundred and fifty six dol-
lars and forty nine cents, and that they pay
costs in this court, and the defendant below.,

TURPIN vs. HIS CREDITORS.

ArpeaL from the court of the parish and The ten days
. which a part
Clty of New-Orleans. has to ag)pealy
jn, do not runm
. . till notice be
PorteRr, J. This appeal i5 taken from an served on bim,
. “ .. of the judgment.
order of the parish court enjoining an exe- This notice
. cannot be given
cution. till after the
judgment is

The judgment was signed the 22d of De- signea.
cember, and the fi. fa. issued the 24th. By
law, the party cast in a suit has a delay of
ten days given to him after notice of judgment,
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e 1 Mart. 438, to take an appeal and stay exe

.~ cution. The fair construction of this act is,

T e . . .
URFIN  that it is imperative on the party succeeding

HIS CREDITORS 1) the cause to give the notice; otherwise the
right to appeal and arrest the execution,
would become illusory and without effect.

As the expressions, used in the act, scem to
require this notice only to assure the party
cast, this advantage, it might be doubted, in
a case sent down from this court with man-
date, whether it would be necessary to notify
the judgment. But on examining the record
in the case, it appears, that the appeal was
taken from a judgment not signed, and that it
was dismissed.

As the decree of the court did not become
perfect, until it obtained the signature of the
judge, the notice given, before the appeal
was brought up, cannot aid the proceeding.
It was not giving the party cast, notice of a
judgment, but of something which might ripen
into one.

I am of opinion, therefore, that the judg-
ment of the parish court be affirmed with costs.

Marriy, J. I concur in this opinion.

Matrews, J. I do also.
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It is therefore ordered, adjudged and de et 108,

creed, that the judgment of the parish court o~~~

. TurPIN
be affirmed with costs. vs.

HIS8 CREDITORS
Denis for the plaintiff, De Armas for the de-
fendants.

CLAY vs. HIS CREDITORS.

ArpeaL from the court of the first district.  Pleas, which
tend to prevent
A an examination
PorTER, J. John Trimble, one of the cre- ofthe caseonits
. . . . . merits, cannot
ditors of the insolvent, Clay, claims to be paid be aided by w-
ference.
in preference to those who are merely per- A judgment
may be so far
sonal, on the ground, that one M. Grew, offinal, as to ve
. . . appealable from
whom he is assignee, placed in the hands of without being fi-
. . . nal, as to the
the insolvent, in the year 1808, notes and bills point in issve.
A pledge does
of exchange, to the amount of $12,000, to be not amount o
. . . an alienatiog.
held as an indemnity, against any conse-

quences that might ensue from bonds given
by him, at the custom-house, on the clearing
out of a vessel, in which M. Grew had an
interest.

This contract is proved by a written re-
ceipt, signed by John Clay, which was first
endorsed and transferred to one J. Dillon, and
by him assigned to the present claimant,
Trimble.
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The syndics of Clay resist this application,
on two grounds—1. That the matters and
things involved in the demand, have been
already finally adjudged, in a case wherein
Dillon, under whom Trimble claims, is plain-
tifl; and—2. That the transaction gives no
preference over the other creditors.

From the statement signed by counsel, 1t is
admitted, that the suit in the district court of
the united states, which was by bill in chan-
cery, was for the use of the present plaintiff]
and for the same cause of action, and formed
on the same written document now filed.
But the parties differ widely on the nature of
the judgment rendered in that court. It is
msisted, on one side, that the cause was
merely dismissed without an examination of
its merits; while on the other hand, it is
strenuously contended, that all the matters
and things arising out of the issue joined,
were fully examined and finally decided on.
On one point the parties agree, what, indeed,
they could not differ about, that unless the
merits were enquired into, the res judicata has
not been formed by the decision.

The petition has been lost, but the answer
is found, and makes part of the record. It
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denies the facts on which recovery is sought;
denies that the syndics are bound to pay the
money claimed, and prays, that the premises
may be enquired of by the country.

The judgment rendered, was in the follow-
ing words, ¢ the bill and answer in this cause,
having been read, and the argument of coun-
sel thereupon heard, it is ordered, adjudged
and decreed, that the said bill be dismissed,
and judgment be entered up in favour of the
defendants, with costs of suit to be taxed.”

Pleas of this kind, which go to prevent our
examining a causé on its merits, should be
fully made out by him who claims the bencfit
of them; they cannot be aided by inference,
nor supported by deductions drawn from what
is probable; they should be fully proved.

This proof, 1 do not think is furnished in
this case, for the following reasons—

The answer prays, that the facts should be
enquired of by ajury. The constitution of
the united states confined the parties to the
same mode of trial. It does not appear, that
a jury cver passed on the cause ; hence I con-
clude, that the facts were never tried.

It is not pretended, that the minntes of the

Vor. 1x. 66
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court have been lost, and had any such trial
taken place, the record would have shewn it.

The language used by the court, in giving
Jjudgment, satisfies me, that the case was not
decided on the merits. « The bill and answer
being read, and the argument of counsel heard,
itis ordered, adjudged and decreed, that the
said bill be dismissed.” I do not presume,
that any court in this state, if a cause was
tried on its merits, would merely state, that
the case was decided on the reading the pe-
tition and answer. At least, it cannot be pre-
sumed, that such inaccuracy would have been
permitted by the enlightened individual who
then presided in that court.

Nor, if the case had been considered as
settled between the parties by the decision,
would the court have used the expressions,
« that the bill be dismissed.” That language
is not used in giving final judgment.

Great stress is laid on the petition of appeal.
stating, that a final decree had been render-
ed; but I do not think, that any thing can be
fairly drawn from this. Because, it was neces-
sary to use that language; and because, it 1s
every day’s practice, even when one of the

parties have suflered a pon-suit. "There are
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many cases which are final, so as to authorise Erstn Distriet.

an appeal, and not final on the factsin dispute
and at issue.

" The next question is, whether the contract
proved here, gives any privilege over cre-
ditors merely personal.

This is not a deposit, but a pledge, which
is defined by Pothizr in his treatise, du
Contrat de Nantissment ; a contract by which
the debtor, or some one for himn, gives to his
creditor, a thing to be detained for the surety
of his credit. Our Code has adopted this de-
finition, 446, art. 1.

And it may exist, and be created for a debt
to be contracted, or depending on a condi-
tion, as 1n this case before the court.  Pothier,
id. chap. 1, sec. 3, n. 19.

It is stated, by Febrero, and the author of
the Curia Philipica, that in cases of insol-
vency, he who has delivered property to his
debtor, by any contract which does not
transfer the property in it, remains the mas-
ter, and is paid in preference to the other
creditors; and they both add, that the same
privilege exists for the price, ir the debtor
should have alhienated the object thus placed
in his hands. Febrero, del Juicio de Concurso,

April, 1821,
N

Cray
vs.
HIS CREDITORS
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East’n District. };, 9 - e
April, 1621 Iib. 3, chap. 3, sec. 2, n. 185. Curia Philipica,

o~ lih. 2, Commercio Terrestre, chap. 12, Verb, Pre-
Crax

vs. lacion, 415, n. 5.
FIRCRRDEOR A pledge does not amount to alienation:
prenus manente proprietate debitoris, solom posses-
stonem transfert ad creditorem, Digest, liv. 13, tit.
7, Loi, 35. Our Code recognises the same
doctrine, 446, 448, art. 1, 2, and prohibits the
creditor to sell itin case of failure of payment;
and declares, that the debtor remains the
proprietor of the thing pledged, which is in
the hands of his creditors, only as a deposit
to secure his privilege onit. JIrt. 15, .

A difficulty suggested itself to me, in the
course of this enquiry, from what is stated by
Pothier, in his treatise already referred to,
chap. 1, art. 1. sec. 1, n. 6.

He observes, that in respect to incorpo-
real things, such as debts active, they are
not susceptible of the contract of pledge; be-
cause, they are not susceptible of a real
delivery, which, according to him, is of the
very essence of the contract; and he cites. in
support of the opinion, a passage from the
Drgest, liv. 41, Loz, 43, sec. 1. 1t appears, how-
ever. from a note on the text, that according

to the practice in France, it had been held,

x
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they might form the object of this contract, Eaj;;‘r‘l,D}E:Zif‘-
! Iy 1521,

if the act transferring them was passed be- ‘o~~~
CrLay

fore a notary. What weight the authority of .
this eminent writer would have had on decid-" o
ing this question, it is unnecessary to say, as
by a law of the Partidas, 1, t2t. 12, ley. 2, it
is expressly declared, that debts, and all
other kinds of rights, may be pledged.

Thesc authorities are, in my opinion, deci-
sive on the question. They establish the prin-
ciple, that when the debtor receives property
by a contract, which in its nature, does not
transfer the dominion or right in it; that the
owner retains the privilege of being paid in
preference to other creditors; that the pledge
is a contract of that description, and that, if
the thing be alienated, there is the same pri-
vilege on the price. Iam therefore of opi-
nion, that the judgment of the district court
be annulled, avotded and reversed, and that
the appellant be placed on the tableau of dis-
tribution of the estate of J. Clay, as a privi-
leged creditor, to be paid in preference ta
those merely personal.

MarTiv, J. I concur in this opinion.

Margews, J. 1 do likewise,
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Eastn Distiict. [t js therefore ordered, adjudged and de-
Aprily 1821,

w ~ creed, that the judgment of the district court

Cex be annulled, avoided and reversed, and that

RIS GREDITORS the appellant be placed on the tableau of
distribution, as a privileged creditor, to be
paid in preference to those merely personal.

Livingston for the plaintiff, Hawkins for the

defendants.
——p—

BROH vs. JENKINS.

Ifastave e Apppar from the court of the parish and
clammed by pre-

saiption, the city of New-Orleans.

questn is to be

exai ine -’ ac- . . .
co.ng to the  Tyrner, for the defendant. This suit is
laws f the coun- .. . .

try in which he brought by the plaintiff; as heir to his mother,
was thus ac-

quired. to recover a slave named Lazare.

A statute of li- . L.
mitations vests The testimony on the part of the plaintiff
the property, . .
wheu it peevents is, that he is the only child of madame Broh;
the foymer own- .
er friom recover- that the slave Lazare belonged to her, in the

ing the thing, in

consequence of year 1803, when she resided at Jeremy, in the

a continued ad-

verse possession. island of St. Domingo; that she sent him to
t is like the

ﬁssng);ﬁf the Charleston in that year; that she died at Bar-
acoa, about the end of 1808, or beginning of
1809 ; that the plaintiff was born in 1792, or
1793, and was consequently 26 or 27 years
old when this suit was commenced.

The testimony on the part of defendant is.
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that Lazare was in possession of Mr. Pla- East'n District.

Aprid, 1621
cide in Charleston, about fourteen years be- =~~~
. . Brou
fore this suit was commenced, where he al- 5.
JENKINS,

ways remained, until sold to defendant; that
Placide sold him to Dastras, on the 26th of
May, 1806, who possessed him, as owner,
until his death in the summer 1817, a term of
eleven years; that he was in October, 1817,
sold to Lazarus, that Laazarus sold him to de-
fendant on the 2d of August, 1819, in Charles-
ton, South Carolina.

By the plaintiff’s own shewing, he and his
mother were out of possession skteen years;
of that time more than five years were in the
life time of madame Broh, and more than five
years elapsed after plaintiff came of age;
making the full term of prescription for slaves
by our law.  Civil Code, 488, art. 74.

But the defendant contends, that by the laws
of South Carolina, his title 1s undoubtedly pro-
tected ; four years adverse possession, in that
state, will give title against the former owner,
if within the state, and five years if out of the
state. By that law whatever might have been
the right of Placide, when he sold him to Das-
tras, there can be no doubt that the eleven
vears possession in Dastras gave him a good
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title, which descended on his death to his
heirs, and that possession has continued in
the descendants, and their vendees ever since,
until the institution of this suit, in Septem-
ber, 1819,

But it is contended by the plaintifi’s coun-
sel, that our law of prescription does not ap-
ply in this case, because the thing was not
within the jurisdiction of the state, and that
the law of South Carolina cannot apply, be-
cause 1t is not a law of prescription, but mere-
ly a law of limitation, of the time within which
a suit may be commenced.

By the laws of nature and of nations, as
laid down by Puffendorf. b. 4, chap. 12, and by
Rutherforth, in his institutes, b. 1, chap. 8, pro-
perty in things moveable and immoveable, in
lands and in chattels, may be acquired by long
possession, denominated prescription, or oc-
cupancy, and that mode of acquisition is com-
mon to all civilized nations. In England, un-
der whose common law, South Carolina is go-
verned, that mode was common as well as in
those states where the same laws prevailed.
But in the loose and undefined terms of their
law, in early times, in every thing but what
related to real estate, no precise term seems
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to have been fixed, in which the possessor of Fastn District.

April, 1821

a chattel acquired a right to it, in opposition \'B\N
to the first proprietor; and the courts adopt- .

JENKINS.

ed, as a rule, that the possession should have
continued so long that no one could remember
the former owner’s title. This rule gave rise
to many suits, on stale demands, to prevent
which, the statute for limiting the time of
bringing suits was enacted ; that statute pla-
ced the occupant of the thing precisely on the
footing of one who had acquired by prescrip-
tion—to wit, that he could not be disturbed by
any pretended former owner, after the lapse of
the time fixed in the statute. 3 Bac. abr. 500.

Puffendorf says, ¢ the word prescription,
imports strictly that plea, demur, or exception
by which the person thus in possession inva-
lidates the claim of the first proprietor.”

Rutherforth says, « prescription is a right
to a thing acquired by long, honest and unin-
terrupted possession, though before such pos-
session, some other person, and not the pos- .
sessor, was the owner of it.”

The possessor is presumed in England, and
in the several states of this union, to be the -
proprietor of the thing, and in fact is so against
all but him who hath the very right; so that

Vor 1x. 67
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Eastn Disuict. nopne can disturb him in the enjoyment of that

April, 1821.
A a'e 4
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8.
JENKINS.

possession, but the rightful proprietor. Eg.
cases abr. 369, & 18, Vin. abr. 71.

Therefore, when he who once had right,
has lost that right, by neglecting to enforce it,
by suit at law, the possessor remains the ow-
ner in full property ; that is, he possesses, with
the capacity to hold against all the world.
What idea have we of property in a thing, but
the right of the possessor to enjoy it, to the
exclusion of all others? Where, or in what
state or country, that possession was acquired,
is immaterial, provided it was honestly ac-
quired, and has continued so long, that the
former owner has lost his right of reclaiming
by suit.

It 1s established by two decisions in the su-
preme court of South Carolina, that the pos-
session of a slave, or other chattel, does give
title under their statute of limitations. 2 Bay,
156, 425.

In Virginia, under their act of limitations,
similar to that of South Carolina, it was deci-
ded, «that twenty years adverse possession -
is a positive title to the defendant; it 1s not a
bar to the action, or remedy of the plaintiff
only, but takes away his right of possession.”
This was aland case. 1 Mun. Rep. 455.
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In the same state, a person without a valid E
title, who has possessed slaves so long as to
be protected by the act of limitations, acquires
a legal title to them, and may sustain an ac-
tion thereon. The court said, « that the long
and peaceable possession of the slaves in
question, acquired without fraud or force.
gave to the plaintiffs a legal title to them,”
and might sue on that title. 3 Hen. §& Mun. 66.

And again, when examining into the validi-
ty of the titles of adverse claimants of slaves,
the defendants conceiving themselves protec-
ted by the act of limitations ; the court said,
“ the possession of the plaintiffs ceased in the
year 1785, and this suit was not instituted un-
til October, 1791. Therc were more than
five years adversary possessions in the defen-
dants, which is a complete bar to the plaintiff”s
ttle” 4 Hen. & JMun. 145,

If the court had understood the act only
to be a bar to the remedy, they would have
said nothing about barring the title.  But, if
the title 1s barred, it must be, because 1t is di-
vested, and acquired by some other.

But the same statute has reccived the same
construction in the supreme court of the uni-
ted states—io wit, that the possession of slaves

531
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will ripen into a title, to the property. 5
Cranch. 385,

A contrary doctrine would bring with it a
consequence inconsistent with the known
principles of right of transmitting title to things,
fo wit, that the possession would be protected,
in the first person, and not in the second, hav-
ing a derivative right. So long as the first
possessor should retain the possession, even
until his death, he would be safe in the enjoy-
ment of the thing. But, so soon as he parted
with it to another, whether by sale, or by de-
scent, this new possessor would be exposed
to the action of the old proprietor, whose
action had been long barred by the act of
limitations. Such a state of things would de-
feat the very ends of the law, which are the
quietus of man’s possession.

But the law is otherwise, as I understand it,
and those who have lost their right of action,
to chattles, by the operation of the statute, as
against the first possessor, can never assert it
against any second or subsequent possessor.

In this case, can it be pretended, that Mr.
Dastras had not a good right to the slave, after
a possession of eleven years ? Can it be pre-
tended that Michael Lazarus, had acquired



OF THE STATE OF LOUISIANA. 533

no right to the slave, by his purchase from Fastn Distrier.

April, 1821,
Dastras? And, can it be doubted, that the de- ‘W~
fendant Jenkins acquired title in South Caro- Brom

lina, by his purchase, from Lazarus? Will any Jenxng,

one pretend, that under the laws of South
Carolina, the present plaintiff could have re-
covered the slave in that state from Dastras,
Lazarus or Jenkins ? By what rule of law is
the right to the slave, thus acquired by the
laws of that state, divested or weakened by
removing into this state? Is not every citizen
removing from one into another state, so pro-
tected in all his rights, acquired under the
laws of the state from whence he removed ?
Is it not a principle well established, that the
lex loci contractus shall govern the rights of
the parties; the cases of interest, the cases of
marriage, and succession, &c. are familiar to
every one, that vested rights will not be lost
by a removal into another state.

But, whatever may be the opinion of the
court on the foregoing view of the case, I con-
tend, that by our own state laws, the right by
prescription is complete in the defendant.

The Spanish law, as found in the third Par-
tida, title prescription, shews, that he who pos-
sesses in good faith. believing himself the ow-
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tion, though the thing did formerly belong of
right to another; under this law lived madame
Broh. By our Civil Code, 482, art. 32, « pre-
scription 1s a manner of acquiring property,
or of discharging a debt by the effect of time,
under the conditions regulated by law.”
«Slaves may be prescribed for in half the
time required for prescription of immoveable
estates ; and in the same manner, and subject
to the same exceptions.” Id. 488, art. 72.
Immoveable estates may be prescribed for,
after the expiration of ten years, if the true
proprietor resides here, and after twenty, if
he resides abroad. Id. 486, art. 67. Every
man is presumed to have possessed fairly, and
honestly, until the contrary be proved ; and it
is sufficient if he commenced his possession
fairly. Id. 488, art. 71 & 72. In our case
there is not only a total absence of proof on
the part of the plaintiff; of a knavish posses-
sion, but the proof is abundant, that it was
bona fide, and for a fair price. To the time of
our possession, we add that of those who pos-
sessed before us. Cril Code, 484, art. 43. To
ourown, and thus we complete seventeen years.
But it will be said during part of that time the
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plaintiff was a minor, and the prescription did EZf.f,‘Zz Diswict.
, 1821.

not run for that term; let this be examined, “w~~
and it will be soon seen to avail nothing. The e
mother of the plaintiff was out of possession N
from some time in 1803, until since about the
latter end of 1808, when she died at Baracoa;
making more than five years. The plaintiff
came of age in Louisiana, 1813, and ‘the suit
was begun in September, 1819; making six
full years after he was of age, for the prescrip-
tion to run against him.
Now we have seen that ten years is the full
time of prescription, where the plaintiff’ re-
sides abroad, surely it cannot require more
when half that time he resided here. Now
add the five years of madame Broh, to the
six years of her son’s time, and we have more
than ten to complete our right. So that
taking this case by the law of Carolina, our
title is a legal one. The whole time had run
against madame Broh, in her lifetime, by the
Carolina laws, and the title in Dastras was
good ; the whole time required by our law.
has run against plaintiff, and the title in Jen-
kens is good. But if I fail in this, we cannot
be dispossessed without being paid the price

of our purchase. Civil Code, 488. art. 76.
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There is a distinction very manifest be-
tween the possession of things, and the non~
performance of an express allegation; a debt
being contracted in one state is recoverable in
every other. This is a positive obligation;
when contracted, the statute of lhimitations
formed no part of it, and even if the action
was barred, a new promise would revive it.
But not so with things in possession of which
the possessor believes himself to be the
owner; a debtor is morally bound to pay his
debt, no matter how long his creditor may
have forborne to demand it, and the equity of
the statute, in favour of the debtor, rests on
the presumption of payment, arising from the
Jong silence of the creditor. Besides a debt
is invisible, a promise is not a thing, the pro-
misor, or debtor remains in possession of no
specific thing transferable by him to another;
it 1s in every respect different from chattles, or
things visible, tangible, and moveable, the
right to which by long possession is given by
the law of the place, and not by any contract
or sale between the parties; the law is the
ingredient, essential to the right, and a right
thus acquired is permanent and transmissable.
A contract has reference to certain laws, as
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where by the law of the place, a certain in- Fastn District.

April, 1821.
terest is fixed, payable on the debt ; the law o~
. . . ROH
of interest is an ingredient in the contract, s,

. . JENKINS,
and wherever it may be demanded, by suit,

the law of the place of the contract will be
regarded as fixing the rights of the one, and
the obligation of the other. Therefore, the
statute of limitations of one state has no vali-
dity in another, as it regards the performance
of contracts, for the payment of obligations;
but of rights acquired under them, they ought
every where to be regarded.

Livingston, for the plaintiff. Madame Broh,
the mother of the plaintiff; left St. Domingo,
on account of the revolution, and came to Ba-
racoa, in the island of Cuba, bringing with her
two slaves, Lazare, the subject of the present
suit,and another. In 1803,she sent those slaves
to Charleston, by Darginier, to be kept until
she should send for them; male negroes from
St. Domingo not being permitted at that time
to remain at Baracoa. She died the last of the
year 1808, or the beginning of 1809.

Her son, the present plaintiff, was born in
1793, and is her heir.

He arrived here in 1809, the negro Lazare,

Vor. m. 68
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Eastn Disuict. wag brought here by the defendant, in the
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month of August, 1819, and this suit was com-
menced the 15th September, in the same year.

The defendant sets up the title of prescrip-
tion, by virtue of possession, in himself and
others, under whom he claims, founded on se-
veral sales which he produced, but, as we al-
lege, does not properly prove.

The first question to be disposed of is, by
what law will the court judge of the prescrip-
tion; that of South Carolina, where the slave
was, or that of this state, where the suit is
brought; if by the latter,whether any prescrip-
tion begins to run until the subject of it be
within the jurisdiction of the state; and finally.
if it should so run, whether our laws of pre-
scription, as applied to the facts in this case,
will give a title Lo the defendant?

On the first point. It is not clearly settled
as law, that the lex loci contractus governs in all
questions, relative to the construction of such
contract, but that the lex ford must govern the
proceceding to enforce it and all its incidents,
for the first part of this statement, see 2 Hube-
rus, 30, 1 Gel. 375, 2 Joha. 241, 5 Cranch. 289,
2 H. Bl, 553 ; for the second part, Hub. ub:
sup. 5 Cranch. 239,296,302, 1 Gal. 376, 2 John.
109, 2 Jiuss. 89.
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A plea of the statute of limitation or pre-
scription, as it is stiled in our law, is one of
these incidents to the mode of proceeding,
which is to be governed by the lex for:, Nash
vs. Tupper, 402, 3 John. 267, 2 Mass. 81. In
addition to these direct authorities, on the
effect of foreign statutes of limitation, it may
be remarked, that so little authority was
thought due to the acts done in other states,
that neither letters of administration, nor let-
ters testamentary obtained in one state, have
been deemed sufficient to authorise the bring-
ing a suit in another. 1 Cranch. 282, 2 Cranch.
323.

If the law of prescription of this state be the
only one that can apply to the defendants
case, the first enquiry is, whether any pos-
session, 1n a foreign country will support this
plea ? Ido not find any express decision on
this point, and I believe it has not yet been
litignted. We must therefore, apply to the
words of our law, and endeavour to find its
true construction.  Civel Code, 98, art. 19.—
Slaves are considered as immoveable by the
operation of law, ¢bid. 486, art. 67, “a man who

becomes posscssed of an immoveable estate
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fairly, and honestly, and by virtue of a just
title, may prosecute for the same, after the
expiration of ten years, if the true proprietor
resides in the territory, and after twenty years,
in case the said proprietor resides abroad.”

Article 74. « Slaves may be prosecuted for
in half the time required for the prescription
of immoveable estate, and in the same man-
ner, and subject to the same rule.”

Slaves, by these provisions, are put on the
same footing with real estate, but a posses-
sion to give rise to a prescription of real es-
tate must, from the necessity, be in the state, if
therefore, the words of the Code are to be tak-
en literally, the same kind of possession would
be necessary, in the case of slaves. Is there
any thing either in the contract, or in sound
reasoning, which would lead us to a different
counstruction? It is thought not. The latter
member of the 67th article, above quoted, pro-
vides only for the two cases of the absence,
or presence, of the true proprietor ; that of
the defendant, or possessor, is not provided
for, because the action being in rem, the plain-
tiff might always bring it, whether the defen-
dant was absent or not. But this reason does
not apply to a slave out of the stute, when
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the true proprietor resides within; no suit Eastn District.

April, 1821,
could be brought, until the slave or the holder ‘-~
iy T . Bron
came within the jurisdiction of our courts, and vs.
JENKING

therefore, it would seem both unjust and
against the spirit of the law, to give effect to
a prescription which the true proprietor could
not have avoided, by bringing his action.—
Poth. Ob. n. 678, gives us the reasons on which
the prescription (of actions) is founded, which
he says, are two—1. Presumption of payment:
2. As a penalty for negligence, in not pro-
secuting a right. The first of those reasons
cannot apply in the case of a prescription,
founded on possession; it must then be for the
second reason, and for the obvious one, of
the interest which every community has of
protecting long possessions, that the pre-
scription of this kind, here pleaded, was estab-
lished. But the negligence, for which the
party is to be punished, must surely be one
which respects our own laws; so heavy a pen-
alty would never be imposed to make our
citizens vigilant with respect to the laws of
other countries ; but there can be no negligence
imputed to a man, who has no opportunity of
applying to the laws of his own country, and
thus Pothier teaches us expressly. n. 679.—
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que le creancier a pu intenter sa demande; car on ne
peut pas dire qiil a tardé o U'intenter tant qu il ne
pouvoit pas Uintenter ; dé la, cette mazxime genérale
sur celte matiere : contra non valentem agere, nul-
lo currit prescriptio.

As to the other reason, on which possessive
prescription rests, the interests of the commu-
nity, in securing long possessions, that can only
apply to possessions acquired, and enjoyed
under that community; for one state has
clearly no interest whatever, in protecting an
unlawful possession, which was only of a few
days duration, under its laws, although it might
have been the interest of the country from
which the possessor came, with the proper-
ty, to have protected him in it, if it was of
sufficient duration, while he remained with
it, under the laws of that country. And our
law, with respect to moveables, is founded on
this principle, and strongly corroborates my
reasoning. “If a man has had public and no
tortious possession of a moveable thing, dur-
ing three years, in the presence of the per-
son who claims the property of the thing,
said person being a resident of the territory.
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is presumed to have known the circumstance. E2stn District.
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The property becomes vested in the posses- ‘o~~~
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sor, unless the thing has been stolen.” Ciuil zs.
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Code, 488, art. 75.

Here we find, that to prescribe for a move-
able, both parties must have been within the
state, during the whole period of prescription.
Now, though slaves are declared immove-
ables by law, no law can make them so by
nature ; they are liable to be taken out of
the territory and sold, which other immove-
ables are not ; and it would seem very extra-
ordinary, that a possession under such a sale,
in a foreign country, should deprive the true
owner of his property, even in cases where
such possession may have had the duration
required by our laws, to have had that effect,
if the possession had been within the state.
And if the construction, contended for, be the
true one, our law gives greater protection
to the owners of other moveables, than it
does to those of slaves, which are, notwith-
standing, placed in a higher class. If a man
steal my horse, rides him out of the state, and
there sells him, I may claim and recover him
from the bona fide purchaser, if he bring him,
after twenty years, again into the state; but
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Fast'n District. the same rati erformed with respect
April, 1821, operation perlo P

w~~ to my slave, deprives me of my property in
Brou .

v, him, if he be brought back after a lapse of
Tracs. only ten. This is an anomaly which ought
not lightly to be introduced into our juris-
prudence.

In whatever light then, slaves may be con-
sidered, whether as immoveables or move-
ables, the prescription can only begin from
the time the slave is brought within our juris-
diction, if moveable from the necessity of the
case, because the possession of such property,
if literally taken, must be within the jurisdic-
tion. If moveable, from reason and the ex-
press words of our Code, the possession must
be in the territory and in the presence of both
parties.

But, even if the possession in a forcign
country, be considered as sufficient to estab-
lish a prescription, it must, at least, have been
attended with the circumstances required by
our law, both as to origin and duration.

First, there must have been a continued
possession for five years, in the presence, or
ten years in the absence, of the parties, after
the party became of age; and this possession
must have been bona fide, and founded on a
just title.
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The slave in question, was entrusted, as
appears by the testimony, in 1803, by madame
Broh, the plaintiff’s mother, to a Mr. Dar-
ginier, to carry to Charleston. There is no
sale produced, either from him or from the
owners; buta paper, purporting to be the
copy of a sale, from Placide Bossa, to John
Dastras and Mathew Dastras, jun.; was pro-
duced on the trial, and excepted to by the
plaintiff; p. 27, document C. This copy is in-
serted in the record; but, we argue, ought
not to have been received, because it is not
authenticated in the manner required by the
act of congress. That act, vol 3, (revised
edition) 621, March 27, 1804, directs—I.
That, « as to records and exemplifications of
office-books, not appertaining to any court,
they must be authenticated; first, by the at-
testation of the keeper of such records or
books, and the seal of his office, if there be a
seal—2. By the certificate of the governor,
chancellor, &c. under the great seal, that
the said attestation is in due form, and by the
proper officer.”

Now, without raising any question, whe-
ther this is such a record, or exemplification
asis intended by this act; two essentials to

Vor. 1x. 69
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the introduction of this paper are wanting.
It is not under the seal of the keeper of the
records, from whence it purports to have
been copied. Nor is the want of a seal sup-
plied by any allegation, that there was none.

Secondly, « the governor certifies under the
great seal, that B. Elfie, who has signed the
certificate, is deputy secretary of state, and
that due faith, credit, and authority, ought to
be given to his proceedings and certificates as
such.” Yet he does not certify, that which
the law expressly requires, and which is most
essential for us to know, that his attesta-
tion is in due form, and that he is really the
proper officer to certify copies of deeds.

The governor might have given the same
certificate of the act of a notary, a justice of
the peace, or any other officer who had nothing
to do with the rocords of deeds. And for
ought that appears here, except from Mr,
Elfie’s own certificate, we have no such proof
with respect to him; besides, even supposing
this to be full proof, that this is a copy of a
adeed. What proof is there that such copy
is good evidence in Carolina, without pro-
ducing the original.

"This paper then ought not to have been ad-
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mitted in evidence, and can form no founda- Ez::;‘;, District.
April, 1821,

tion for a presumption. -~
. B
The next deed is from John Paul Dastras, .

JENKINS.

by procuration of Mathew Dastras, to Michael
Lazarus, dated October 2, 1817. This deed
was produced in original, but was not (as we
say) duly proved. It was authenticated by
one witness, who swore to the hand writing of
Villars, one of the subscribing witnesses; the
rule has been to admit this proof where the
witness is abroad ; but it is only from a princi-
ple of convenience (and in some cases of ne-
cessity) where the witness’ residence is not
known, and it is always stated to be, because
the witness is not within the reach of process
of the court; but in cases where the witness
has been actually examined in the cause, the
rule cannot apply. Here then was a commis-
sion to Charleston, and Villars was examined.
It is true, he says, he signed, as a witness, a
bill of sale of this slave to Lazarus, but he
describes a very different one: he says it was
from Paul Dastras—the deed produced is from
John Paul Dastras; he says Paul Dastras was
the owner, the deed is from John P. Dastras, as
attorney for Mathew Dastras; but if he had
described the deed accurately. it wonld not
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exhibited to him, and his testimony in this
form will no more avail the defendant, than if
he had given the same testimony at the bar,
without shewing him the deed. Therule seems
to be established in the court of the united
states, that it is only in cases where the testi-
mony of the witness can not be had, that proof
of his hand writing is to be received. Now, in
this case his testimony not only could have
been had, but actually was had, and would
have been regular, had the deed been exhibi-
ted to him, and this neglect of the defendant
can not be supplied by proving his hand
writing, see 5 Cranch. 13, 14. Can our court
follow a better authority in establishing rules
of evidence, than the supreme court of the
united states ? The same objection lies to
the proof of the remaining deed, from Lazarus
to Jenkins, the present defendant.

Besides the court cannot but be struck with
a remarkable confusion, and even contradic-
tion, in the testimony, with respect to the pos-
sessors of this negro.

Mathew Dastras, who appears as one of the
vendees of this negro, in the deed from Broh,
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and as the seller, by his attorney, John P. Dag- East’n Districs,
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tras, in the deed to Lazarus, is examined asa ‘w~~
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witness ; and says, that the negro in question, vs.
JENRING.

was the property of Paul Dastras, but ap-
pears perfectly ignorant of John Dastras’s in-
terest, and what is more extraordinary, of his
own.

It results then from this investigation, that
no deed has been properly proved on the
part of the defendant, and that of course, there
is no foundation for the prescription, he has
pleaded.

The copy of the deed from Bossa, to Ma-
thew and John Dastras, is totally informal, but
if it had been produced, there is no regular
claim, for the next deed is not from the gran-
tees in the first.

If the two last deeds should even be admit-
ed, the eldest only goes back to the year 1817,
two years before the suit was brought, and as
our law requires ten years, under a lawful title,
between absentees, to found a prescription,
these conveyances, if admitted, will be of no
service.

But suppose all the deeds proved, that the
possession has been transferred, and that
possession in a foreign country is sufficient, yet
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can on no principle, go further back than his
pretended deed from Bossa, to the Dastras’s,
the 26th May, 1806. Madame Broh died 1st
January 1809, the difference is two years five
months.

The plaintiff was then an infant, being
born in 1793. He was not of age then till
1814, say prescription began to run against
him in the middle of that year, the suit being
brought on the 15th of September, 1819.—
There was against him five years.

The whole time of prescription, seven years
five months, allowing all their deeds; and,on a
supposition, that all the points I have made
should be decided against me.

Porter, J. The presiding judge of this
court, has gone so fully into the case, in the
opinion which he has prepared, that I shall
confine my examination to what I consider
the main question in the cause, and that is,
whether the statute of limitations, of South-
Carolina, has vested a title to the slave in the
defendant.

This enquiry, I think, will be best con-
ducted by pursuing the following divisions of
the subject :—
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1. Did the statute vest a title in South-Ca- Eastn District.
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rolina? e
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2. Whether the owner of the property is vs.
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bound by a law of this description, when it
proved, that he did not reside in the country
where it was enacted ?

3. Supposing the title to have vested, in the
state where the statute was in force, is there
any thing in our laws which prevents the de-
fendant claiming the benefit of that title here?

I. The statute of South-Carolina, is an act
of limitation, and from the perusal of it alone,
it might be doubted, whether it was any thing
more than a bar, which Id be plead by
the possessor, to an action h the pro-
perty was demanded. But it appears, that
judicial interpretation of the act has held, that
1t vests title, and there is no doubt, from the
decisions in ilat state, that there, the person
claiming slaves, under the statute, could re-
cover them in the hands of another, as well
as plead the act to an action commenced. 2
Bay, 156, 425.

II. The next point, whether the plaintiff, not
being a citizen, or resident of South-Carolina.
<an lose his right to property by a law of that
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East'n District, i 1 ed the most
e o country, is that which has present

.~ difficulty to my mind.—If it had been shewn in
F*®  this cause, that both parties were citizens of
TENETE that state, I should have no doubt that both
were bound by these laws, in virtue of which
the one acquired, and the other lost a title to
the property, and that the right thus acquired
would not be destroyed by the removal of one

of the parties into another country.

It is stated by Huberus, an eminent writer
on the subject, that whoever makes a con-
tract, in any particular place, is subject to
the laws of the place, as a temporary citizen,
3 Dallas, 370, in n The rule is held to
apply, wher act is made in one coun-

try, to be e

d in another, and the law of
that where the agreement is to be performed,
will form the rule of action for the parties.
Now, although it has not been shewn, that the
plaintiff, or those under whom he%lalms, ever
were residents or citizens of Soutk-(“aro]ma,
or that they made any contract there, in
relation to the property now sued for; yet
enough, I think, has been proved, to enable
us to apply, safely and correctly, the prin-
ciples of law just stated to the case now
before the court. For as the evidence estab-
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lishes, that the slave in question was sent by
the plaintiff’s mother into South-Carolina,
under the care of an agent. This was a vo-
luntary placing of her own property under
these laws, to enjoy their protection; to take
their advantages, if any in relation to it; and
consequently, to bear with their inconve-

niences.

IIL. If the title set up here, was by sale,
donation, exchange, or any other contract
made in South-Carolina, we should hold it
good here, if it was so in that state; and the
only enquiry would be, did it vest title there ?
Prescription is a mode of acquiring property.
Civil Code, 482, art. 32. Pothier, Traité de lu
Prescription, chep. 1, as strictly so as the
cases of contracts just put. Digest, liv. 50, #t.
16, loz. 28. If In a common case of alien-
ation, we hold it good and valid, because the
laws of the country, where it was made, heid
it so; I cannot see any good reason to reject
that of prescription; for it vests and divests
title by the very same authority, which de-
clares, that other species of contracts have
that effect.

In some of our sister states, it has beep

VoL, mx. 70
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held, that in a suit for the recovery of money,
the law of limitation in the state where the
suit is brought, must govern the rights of the
parties, and not that, where the contract was
made. There is a clear distinction in my
mind, between cases of that description, when
the statute is plead as a bar to the demand,
and that now before the court, when it vests
a complete title to a specific thing ; for I have
already stated, that I cannot distinguish be-
tween the title conferred by prescription,
and that acquired by any other mode of alien-
ation and acquisition. When the question

does occur here, in a suit for money, it will

be then time enough to examine, whether the
law of this state, as it regards the limitation
of actions, or that, where the parties contract-
ed and lived, shall govern their rights; or if
the decisions on this subject can be recon-
ciled with the principles of law, or supported
by the authoritics on which they profess to
rely.

I am therefore of opinion, that the judgment
of the parish court be atfirmed with costs.

Mairtry, J. T have carctully considered the
opinion, which judge Mathews has prepared.
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. East'n District.
and is about to read, and perfectly concur *7 % B0
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MaTrews, J. This suit is brought to reco- JENKINS.
ver from the defendant, a slave in his posses-
sion, claimed by the plaintiff, as sole heir to
his mother, in whom he alleges title, at the
time of her death.

The defendant relies on a title derived
through several persons residing in South-
Carolina, and on a right acquired by posses-
sion and prescription; judgment being for the
defendant in the court below, the plaintifl

with him.

appealed.

The evidence on the part of the appellant,
which is entirely oral, establishes his heir-
ship, as alleged, and shews that his mother
had the slave in dispute, while she resided in
the islands of St. Domingo and Cuba, from
which latter place, she sent him to South-
Carolina.

The acts of sale offered by the appellee, to
support his title, were objected to by the coun-
sel of the plaintiff; as not being sufficiently pro-
ven; and bills of exceptions regularly taken
to the opinions of the judge of the court a quo,
by which they were allowed to be given in
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I have given to the cause, it is deemed unne-
cessary to examine those exceptions; as the
testimony received without opposition, clearly
establishes an uninterrupted and peaceable
possession, of at least fifteen' years duration,
in the persons under whom the defendant
claims.

Admitting that the evidence in the case
proves title in the ancestor of the appellant,
and that the defendant’s claim rests solely on
a title, vested in those under whom he holds
the slave, acquired by prescription; the first
question to be diposed of, as stated by the
plaintiff’s counsel, is, by what laws must the
cause be decided, in relation to the title set
up by the appellee? Those of South-Caro-
lina, where the property was, or those of this
state where the suit is commenced ? T am of
opinion, that the validity of this title, by pre-
scription, ought to be ascertained and deter-
mined according to the laws of the former
state: were it to be settled by our laws, on the
subject, there would be little difficulty in de-
ciding the case, as they could not operate on
the slave i dispute, previous to his having
heen brought within the limits of the state;
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. . . East’n District.
and this did not happen, as is shewn by the April, 1821,

record, until a month or two before the com- ‘w~~w
mencement of the present action. o
The law of South-Carolina, on which the Jmms.
defendant rests his title, is a statute of limita-
tions ; prescribing the period within which
suits may be rightfully commenced in that
state, having for their object and end, the
same which is here sought by the plaintiff.
The period of limitation is there, four years,
for persons present, and one more is al-
lowed to those who are absent, making five
for the latter, and by the lapse of this time,
their right of action is barred.
Itis contended on the part of the appellant,
that this law must be considered as relating
only to the remedy, or relief grantable by
courts of justice, and not to the right of pro-
perty. In other words, that it is lex for: and
not lex loci contractus ; and that to the former
species of laws, a foreign tribunal will give no
effect. So far as they relate to the recovery
of debts, from the cases cited in support of
this doctrine, little doubt can remain of such
being the practice adopted by the courts in
several states of the union; and supported by
the opinions of judges highly eminent. for ta-



e 4

558

East’'n District,
April, 1821,
A Ve 2
Bron
TS,
JENKINS,

CASES IN THE SUPREME COURT

lents and learning. Without admitting or de-
nying the correctness of these decisions, as
founded in justice, policy, and a proper comi-
ty between states. I think the case now un-
der consideration, may be clearly distinguish-
ed from any which have been exhibited to the
court. The questions in them decided, turn-
ed wholly on disputes about privileges, or a
right to recover debts, barred by the laws of
limitation which were in force, in the former
residence of the contracting parties ; and such
laws are based solely on a presumption of
payment. In no instance was there any con-
test relative to rights or title, vested in the
possessor of property, as a necessary conse-
quence, resulting from a statute of limitations
which barred the claim of the owner.
Whatever might be my opinion, as to the
force and effect which ought to be given to
the laws of limitation, of a foreign state, in re-
lation to the recovery of debts, I have no doubt,
they may become the means of acquiring title,
when they operate so as to prevent the pro-
prietor from recovering his property, in con-
sequence of an adverse possession.
Possession of things is prima facie evidence
of right and title to them; and if it has been of
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such duration, that the laws of the country, Eastn Disuict.
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where they are situated, will not allow the ‘w~~
possessor to be disquieted. I do not thinkit, e
by any means, a forced and unfair construc- fn.
tion of law, to decide, that title, absolute and
indefeasible, is gained by such possession.—

The owner, by neglecting to use the remedy
accorded to him, loses his right, which the

bona fide possessor acquires.

It is perhaps true, that fraud on his part, or

excusable ignorance on the part of the pro-
prietor, might require a different interpreta-
tion and application of the law of limitation.
But in the present case, it cannot be pretend-
ed that either of themn existed. The evidence
shews that good faith accompanied the pos-
session of the slave, in every change of mas-
ter ; and that he was sent by the plaintiff’s
mother, to South-Carolina; so that she could
not be ignorant of the laws under which he
was placed, and her means of redress against
adverse possessors.

This view of the subject places a law of
limitation to an action, for the recovery of
property, on a footing with the wusucapio of the
Roman system of jurisprudence, riz. a mean of

acquiring property; nor am I able to discover
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any incongruity in the principles, on which
these rules are founded—usucapio is defined
in the R. Digest, to be adjectio dominii per con-
tinuationem possessionts, temporis lege definiti.—
It was introduced for the public good, that
the titles of property might not forever re-
main uncertain; after allowing sufficient time
to the owners, to pursue their claims. D. 41,
3, 1ets.

In the early periods of states, it may be
considered as sound policy, to make the time
for acquiring property by possession, of short
duration. By the ancient Roman law, as con-
tained in an article of the Twelve Tables, one
year of possession was sufficient to save title
to moveables, and two to immoveables, being
what were termed res mancipii.  In regard to
incorporeal things, the Pretor had established
a prescription of ten and twenty years, or as
it is called longt temporis. At first, under this
prescription the possessor did not acquire the
dominion of the thing, but only the benefit of
an exception, or plea in bar, to any action
brought by the proprietor. Afterwards the
actio utilis was accorded to the possessor to
recover the thing, when he had lost the pos-
session, pour revendiquer la chose, as expressed
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by Pothier. The distinction between the res Eastn District
April, 1821,

manciptt & nec mancipii, was abolished by the o~~~

. . . BroH
emperor Justinian, and usucapio and prescrip- vs.
b

tions long? temporis put on the same footing ; JERHINE.
this constitution, on this subject, itis believed,
forms the basis of the laws, relating to pre-
scription in those countries, which have foun-
ded their jurisprudence on the Roman law;
and, in all of them, it is considered a mode of
acquiring property. But itis seen, that even
before this law of Justinian, an action had
been accorded to a possessor, to recover pro-
perty, of which he had lost possession; and
this could only have been regular, on the
principle, that he had acquired title by such
possession.

Upon the whole, I am of opinion that laws
limiting the time, within which actions ought
to be commenced, for the recovery of proper-
ty, may operate in such a manner, as to vest
a title in a bone fide possessor, and that the law
of South-Carolina has produced this effect in
the present case.

It is therefore, ordered, adjudged and de-
creed, that the judgment of the parish court
be affirmed with costs.

VoL 1x. 71
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vs. R
a5 creprrors City of New-Orleans.
The act of R . .
1817, does not  PorTER, J. Pizetti, one of the creditors,
require that an- . .. .
terior claims be claims a privilege on the estate of the insol-

recorded. . .
A promissory vent, for the balance due him for the price of

note does not

work a nova- a building, erected on a lot in the possession
tion of the debt.

Butit prevents of T'urpin, and sold by his syndics since his
the ettect of the

prescription of failure.
ey From the evidence it appears, that on the
completion of the building, three notes were
given by Turpin to Pizetti, payable at four,
eight, and twelve months. The two first
were paid, and the last was renewed by the
note now annexed to the record. Turpin, at
one time, drew up a receipt for the claimant
to sign, acknowledging payment and satis-
faction of the original eontract, which he re-
fused to do.

The parish judge allowed the privilege.
From this decision one of the creditors has
appealed, and now urges three different
grounds, that the judgment of the court be-
low, should be reversed.

1. That the claim has not been recorded

according to law.
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9. That there has been a novation of the Eastn District.
April, 1821.

debt. =~
.. .. T
3. That it is barred by prescription. ol
HIS CREDITORS

The act of our legislature, requiring con-
tracts of this kind to be recorded, was passed
the 18th of February, 1817. The agreement
for the building of the house, on which the
privilege is claimed, was passed the 14th of
January of that year. As a general principle,
laws are never construed to have a restro-
gpective effect; and if any doubt existed on
that head, the act itself would remove it; for
it expressly provides, that « for the future, in
all claims,” &c. Expressions so positive, ‘it
seems to me, leave no room for interpretation,
and I am clearly of opinion, that the act did
not affect any contract, made before its en-
actment.

After the decisions of this court, in the cases
of Cox vs. Rabaud’s syndics, 4 Martin, 11, and
Holmes et al. vs. Davidson’s syndics, 8 Martin,
422, which cannot be distinguished in prin-
ciple, from that which is now before us, it is
unnecessary to enter into any reasoning to
shew, that there was not a novation in the
ease.

As to the prescription, the objection. think.
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w~~ given the 8th June,1818. Turpin, it appears,

TURPIN
v,

HI5 CREDITQRS ¢

became insolvent in November following; and
in the month of February ensuing, the claim-
ant asserted his right to be paid as a privi-
leged creditor. The renewing of the note
interrupted the prescription, if, in reality, it
ran against this claim. Civel Code, 484, art. 53.
But in cases of this kind, when a note is taken,
I am of opinion, that the prescription of one
year does not apply. See Civil Code, 488,
art. 77.

The judgment of the parish court should,
iherefore, he affirmed with costs.

MarTiv, J. I agree with my colleague, in
the opinion just read.

Matuews, J. 1 do also.

It is therefore ordered, adjudged and de-
creed, that the judgment of the parish court
be affirmed with costs.

Seghers for the plaintiff; De Armas for the
defendants,
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CHANDLER vs. STERLING. East’n District.
Aprily 1821,
. . . A _aWe, &
Arrear from the court of the third district. Cranbimg

Porter, J. This is an action, by the en- P
dorsees of three several bills of exchange, Reasonnbie
against the endorsers. The statement of facts dore tf: P
shews, that the bills were drawn, protested f:“?;ns(;mfgc:f
for non-acceptance, and for non-payment, and
that notice thereof was given to the defen-
dant, whose endorsement is admitted.

The case was tried by a jury, who found for
the plaintiff; the defendant appealed, and the
cause has been submitted without argument.

On examining the record, I do not see any
objection that can be made to the judgment,
unless it be, that notice was not given accord-
ing to law, of the protests for non-acceptance
and non-payment.

The bills, it appears, were drawn by a
house in New-Orleans on one in Lexington,
Kentucky ; the defendant resides in St. Fran-
cisville, and the endorsee (whose represen-
tative is now plaintiff’) resided at Huntsville,
in the then territory of Mississippi.

Reasonable notice is required ; and what is
reasonable notice, is a mixed question of law
and fact. Chitty on Bills, 238, 280. Depending

»n the distance between the residence of the
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parties, the course of the post, the facilities
of communication. It appears, the defendant
was notified of the protest of these drafts for
non-acceptance and non-payment; and no-
thing has been shewn, that the information
given him, was improperly kept back, or
that it was a longer time reaching him, than
what was necessarily occasioned by the dis-
tance of the parties from each other.

I am therefore, of opinion, that the judgment
of the district court be affirmed with costs.

MarTiv, J. I concur in this opinion.
Matuews,J. I do also.

It is therefore ordered, adjudged and de-
creed, that the judgment of the district court
be affirmed with costs.

Maybin for the plaintiff; Duncan for the de-
fendant.

——p—
LAZARE’'S EXECUTORS vs. PEYTAVIN.
Arrear from the court of the second district.

Workman, for the plaintifft This suit is
brought to recover the amount of two years
salary, due by the defendant, to the deceased.
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M. Lazare, for his services, as manager, or E
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ast’n District.
Apri, 1821.

overseer of the defendant’s plantation; and -~
LAZARE’S EX.

for another sum of one hundred dollars, due
on a promissory note, with the further sum of
one hundred and three dollars, for a bale of
cotton, belonging to Lazare, which was sold
by the defendant on his account.

The claim for the wages, is set forthin the
petition, in two distinct counts ; in the first, on
a specific agreement; in the second, on an
implied, or quasi contract for a quantum meruit ;
so much as Lazare’s services were reasonably
worth. The defendant pleads the general is-
sue, compensation and payment. The defen-
dant offered, in evidence, two lelters written
by Lazare to him, in one of which, Lazare ad-
mits that he then owed the defendant a cer-
tain sum, two hundred and fifty dollars. Itap-
pears from these letters, that Lazare was em-
ployed in the management of Peytavin’s plant-
tion. The plaintiff offered no written proof
of a specific agreement, as to the amount of
Lazare’s wages: but he proved by the uncon-
troverted parole evidence of Mr. T. Martin,
that Lazare had actually served the defen-
dant as his overseer, with zeal and fidelity,
for upwards of two years, and that these ser-

vs.
PEYTAVIN.
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vices were well worth eight hundred dollars
per annum. The defendant contended that
this proof, by a single witness, was insufficient,
according to the provision of the Civil Code,
310, art. 243. The objection was over-ruled
by the court below; and this is the principal
point in the cause which this court will have
to decide.

We maintain, that proof by a single witness
was admissible on two grounds, pursuant to
the exceptions specified in the 244th, 246th,
articles following, that which contains the ge-
neral rule on which the defendant relies.

The uncontroverted testimony of a single
competent and credible witness, was sufficient
in this case, because there existed a begin-
ning of proof in writing.

1. In the letters of Lazare, which the de-
fendant made evidence for us, by introducing
them as evidence for himself.

A beginning of proof in writing is said of
any act procecding, or emanating, from him
against whom the demand is made. It is not
requisite that the act should be written or
signed by him. If he offer, or publish it in
any manner as his own act, or as an act which
ke admits o be worthy of credit, such act
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comes within the spirit, and even within the
letter of the law. Pothier gives many exam-
ples (2 Oblig. no. 767, 770, 772,) of this in-
choate proof in writing. In the last mention-
ed number, he observes, « the instrument
written by him who demands to offer the proof,
cannot avail him as an inchoate proof, be-
cause one cannot make titles, or evidence for
himself.”” Thisis incontrovertible. But when
our adversary adduces our letter in eviderce.
it is he, not we, who makes that letter a title
for us. It is with such lelters, as with verbal
confessions or admissions. The whole of them
must be taken together. If one part be made
evidence bya party, the rest must unquestion-
ably be evidence also, so far as 1t relates to
the matter in dispute. See Desquiron de la
preuve par temotns, p. 193, to 197, Code, lib. 4.
tt. 19, b, 5, 6 & 7+ Febrero, part. 2, lib. 3,¢. 1.
sec. Ty mo. 328.  Phillips’ on Elvidence, 79 & 80.
with the cases referred to in the notes: also, p.
212. If the party who has ouly called for
books and papers, inspects them, he thereby
makes them evidence for the other party, al-
though he has not used them Limself in evi-
dence. Hharam vs. Routledze, 5 Esp. N P. C.
235, where he actually does maie such uze of
Vor. 1x. 72
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them, there can be no doubt that he thereby
makes them evidence for his adversary, as
well as for himself.

2. I think there is also a commencement of
proof in writing, in that part of the defendant’s
answer, in which he pleads paymeni; should
it appear that any thing is due to the petition-
er. 'The admission is very cautious, but it af-
fords a strong presumption, which is all that
this species of inchoate proof requires, that
there was something due to Mr. Lazare by the
defendant. This admission can hardly be
considered as destroyed by the previous for-
mality of the general issue. The just obser-
vations of this court in the case of Nagel vs.
Minot, 8 Martin, 493, seem applicable to this
part of our argument.

But should any doubt exist as to our com-
mencement of proof by writing, there can be
none, I conceive, that we come fully within
the first exception of the 246th article; that
exception which allows the testimony of a
single witness to prove the obligations arising
from implied, or as our Code styles them, quasi
contracts. The doctrine of recovering quan-
tum meruif, for services for which no specific

agreeinent was made, has been recognized by
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this court, in 2 Martin’s Rep. 273; 3 Martin’s Ej;"“. District.
Ipril, 1821.

Rep. 608, and in various other cases. Desqui- o~
ron, In kv, 2, sec. 7, has many excellent obser- LAZA};ES =
vations on the articles of the French Civil Code, Poxraver.
(1348) from which the exception in question
has been transcribed into ours.
«A law, say the court, intended to guard
against the abuse of verbal evidence, can be
invoked only by those who deny absolutely
the execution of the written act, the existance
of which is offered to be proved by parole.
Is there in this case an absolute denial that the
note sued upon did ever exist ? We think not.
There are, to be sure, in the answer, expres-
sions which would amount to that, if they
stood alone. But the defendant pleads spe-
cially, in a manner which destroys their force,
Special pleas must be consistent with the ge-
neral one, not contradictory to it.”
The defendant’s plea of compensation is in-
admissible, and ought to be rejected, for its
want of particularity and precision. He who
offers this exception should do it in such a man-
ner that it may appear to the court, that the
debt which he claims, is such a one, as may be
lawfully set off. against that which is claimed
of him by the plaintiff; agreeably to what s
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ordained, in our Civil Code, 298, sec. 4.—
Besides, the defendant pleading a set off, as-
sumes the character of a plaintiff. Nam reus
an exceptione actor est. D. 44,1, 1. In exceptiont-
bus dicendum est, reum partibus actoris fu g opor-
tere ; ipsumque cxceptione velut intentionem im-
plere. Sec. 3, idem erit dicendum et si ea pecunia
pelotur, quee pensata dicitur.  D. 22, 3,19.  La
compensation tiene naturaleza de accion. Febrero,
P2, lb. 3, ¢ 2, sec. 4,1.186,187.  (Febrero in
this part of his work, treats the subject of
compensation very fully.) So completely is
the plea of set off] considered as an action, in
this state, that, by a particular statute, the de-
fendant who makes that plea, may, if he can
prove that his debt exceeds the amount claim-
ed of him, by the plaintiff; recover judgment,
and obtain execution against the plaintiff; for
the overplus. Fromall this it follovs, incon-
troveriibly, that a plea of compensation,
should set forth the cause, nature and amount
of the debt to be set off; with the necessary
circumstances of places and dates, in the same
manner, and with the same certainty and pre-
cision, as a plaintiff is required to state his de-
mand in his petition. The reason is obvious;

withont all these circumstances, the plaintiff
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could not come prepared, with proof to con- Ez;:r?z,bfitznlﬂ
test the defendant’s claim. Without this cer- o~~~
tainty and particularity as to the nature of the Lazane’s wx.
debt pleaded in compensation, the plaintiff "=*™"™
could not afterwards plead a judgment in the
defendant’s favor on that plea, (if the defen-
dant should succeed in establishing it) in bar
to another suit, which the defendant might
bring against him, for the very debt which he
had before pleaded, and obtained credit for,
by way of compensation. Ita tamen compensa-
tiones objict jubemus, st causa ex qua compensan-
tur, hquida sit, & non multis ambagibus innoda-
ta, sed possit judici facilem exitum sui prestare.
Hoc itaque judices observent, & non procliviores ad
admittendas compensationes existant, nec molli anz-
mo éas susciprant : sed jure stricto utentes, st inve-
nerint eas majorem & ampliorem exposcere inda-
gtnem, cas quidem alii judicio reservent. Code,
4, 31, 14.
In the present case, the defendant’s plea
of set off 1s destitute of every circumstance
with which such a plea, should be set forth
and specified. The answer states, merely that,
if the defendant owes the plaintiff"s testator
any thing, it is more than compensated, by
what the testator owed tohim. No evidence
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on such a plea was admissible ; but, as the
plaintiff is very desirous of a final settlement
of this affair, he has not appealed from the
decision of the court below, on this point,
being satisfied with the judgment, as it now
stands.

Lastly, if the defendant’s plea of compen-
sation, and the evidence on it were admissi-
ble, the verdict and judgment may still re-
main good. For the sum, given by that judg-
ment to the plaintiff, is not equal to the sum
that would remain, after deducting from the
amount clearly proved, to be due to him,
the sum mentioned in Lazare’s letters to have
been at one time, owing by him to the defen-
dant. The whole sum due to the plaintiff. ac-
cording to the evidence on the record, would
be about 81800. The sum stated in Lazare’s
letter, is but $250, and the verdict is only for
$1309, and 36 cents. So that it would appear
that the jury gave more than full credit
to the defendant, for the amount offered in
cvidence, under his plea of compensation.

No argument was offered on the part of the
defendant.

PorTEeR, J. On the trial of this cause, which
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was to recover the value of wages due to the
plaintiff’s testator, for services rendered as an
overseer, the defendant, who had plead the
general issue, payment and set off, offered to
read a letter written by the deceased; in
which he requested Peytavin, against whom
this suit is brought, to sell a bale of cotton
belonging to him. The introduction of this
letter was objected to, and the court sustain-
ing the objection, a bill of exceptions was
taken.

Judge Martin has gone so fully into the
case, that I shall confine myself to a very con-
cise statement of the reasons which induce
me to thiunk, this cause should be remanded.

As the evidence offered was pertinent and
applicable to the issues formed by the plead-
ings, [ think it ought to have been received.
The reason given by the district judge, that
it should not go to the jury, because it did
not prove that Lazare ever took the bale of
cotton, is not satisfactory to my mind. That
was not deciding, whether the evidence was
legal or not, but deciding how much it proved;
or in other words, what conclusions should be
drawn from it. This it was not, in my opinion.

the proviuce of the judge to determine.
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It is true, courts refuse parties the permis-
sion to put questions to witnesses wholly im-
pertinent to the points at issue; and they re-
ject any legal evidence, which it is clear
would prove nothing in the cause. But in
the exercise of this power great caution is ne-
cessary, and whenever it is doubtful, whether
the testimony offered be material or not, it
should be suffered to go to the jury.

Another bill of exceptions was taken, to the
judge refusing to charge the jury, that one
witness was incompetent to prove the contract
as overseer, at the rate of 800 per annum.
I am of opinion, that as there was a com-
mencement of proof in writing, the judge did
not err in refusing to give the charge re-
quested.

The only doubt which could be raised is,
whether a letter, written by the plaintifii and
voluntarily produced by the defendant as evi-
dence, can be considered as a writing emanat-
ing from the latter.

Cur Civil Code does not require, that the
writing which 1s to serve as the basis for the
introduction of parol testimony, shoulJ be sign-
ed by the party; 1itis suflicient if it proceeds
from him.
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. .. . East'n District.
This provision was introduced, to guard April, 1621,

against the abuses of parol evidence, in prov- ~~
. LAZARE'S EX.
ing contracts above a certain amount. The vs.
object of the law I think as well secured, PEYTAVIN.
when the party furnishes the ground for the
testimony, by the voluntary production of
writings within his own power, as if his adver-
sary presented a paper with his signature
affixed to it.
Pothier in his Treatise on Obligations, n. 772,
it is true, states, that an act written by the
party requiring the proof, cannot serve as a
commencement of proof, because no person
can make evidence for himself. But this rea-
son fails here, and with it the rule. When a
paper is introduced, the whole must be taken
together. If it proves against the party by
whom 1t was written, it is also evidence in
his favour. It cannot be divided. See Phil-
lip’s on Evidence, (edit. 1820) 79.
Recurring to the first bill of exceptions,
the only doubt I have had in this case is, whe-
ther the court ought not to take the letter,
which was rejected on the trial below, as
proved, and proceed to give judgment on the
merits. But, on reflection, I am convinced,
that as the record does not contain any evi-
Vor. 1x. 73
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dence that it was written by the plaintiff’s
testator, we are not authorised to consider
it as proved, because it was rejected as con-
taining nothing material to the question at
issue. The cause must therefore be re-
manded for a new trial, with directions to the
judge to receive in evidence the letter re-
ferred to in first bill of exceptions, and the
plaintiff and appellee pay the costs of this
appeal.

Mairtiv, J. The plaintiff claims wages,
earned by his testator, as agent and overseer
of the defendant, during two years, on a spe-
cial agreement, at the rate of §800 a year,
and the petition has a count on a quantum me-
sust. Farther he claims the value of a bale
of cotton of his testator, sold by the defen-
dant, and the further sum of $100, the amount
of a draft of the defendant, on the plaintiff’s
testator.

The defendant pleaded the general issue,
set off, and payment.

The plaintiff had a verdict and judgment
for 81309 36 cents, and the defendant ap-
pealed.

Our attention is first arrested by two hills
of exceptions, taken by the defendant and ap-
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pellant. A third, which was taken by the Ei;;;z})i?é;c.“

plaintiff and appellee, will not be considered, e~~~
Lazarg’s EX.

as he did not appeal. oo
1. The first is, to the opinion of the district )
court, in refusing to admit in evidence, a let-
ter of the plaintiff’s testator, to the defendant,
containing expressions, in the French lan-
guage, which are literally rendered by these:
« If R. has not told you to sell the bale of
cotton, which you have of mine, sell it. 1
will take one of yours, which I will have
carefully weighed, and he who may be found
the debtor shall pay.”
2. The second is, to the refusal of the
court, to charge the jury, that a contract for
wages, at the rate of $800 a year, for two
years, was not legally proven by the oath of a
single witness.

I. Had this letter gone to the jury, the de-
fendant might had insisted, (with what suc-
cess it is not our business to inquire) that the
sale of the plaintiff’s testator’s bale of cot-
ton, by the defendant, did not expressly bind
him to the payment of its value in money, but
only to suffer the testator, or his represen-
tative, to take one of the defendant’s bales.
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The letter is evidence, that the writer, at the
period of its date, had in his possession, at
least within his reach and controul, bales of
cotton of the defendant, and unless it was
shewn, that he had not time to take one of
them, or was prevented from doing so, might
have induced the jury to reject the claim. I
think it was legal evidence for the defendant,
and the jury alone were judges of its weight.

II. The plaintiff’s counsel admits the ge-
neral principle contended for by the defen-
dant; but urges, that the present case comes
within the exceptions of the Code, as there is
a beginning of proof in writing, as the claim
arises on a quast contract.

1. The beginning of proofis presented to us
in a letter of the testator to the defendant,
produced and read to the jury by the latter,
and in the plea of payment.

Letters of a party establishing a contract,
the existence of which is put in issue, are
certainly written evidence against him, and
if introduced by the opposite party, are evi-
dence for the former and against the latter;
and I think, the letter, if containing a begin-
ning of proof of the contract in issue, author-
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. . . 1. East’n District.
ised the jury to find a verdict on the testi r, 1621,

mony of a single withess. .~

in this letter, the deceased informed the L“A?.::SE&
defendant, that he had, in vain, endeavour- Pexravix.
ed to procure for him a few hundred dol-
lars from one of his neighbours; that, in a
few days, the cotton would be all cleaned;
that it was dying almost as fast as it came
up; that he put new seed where wanted ; that
as soon as all the cane would be up. he would
put all the hands in the ficld; that there was
nothing new, except that he had many sick
negroes.

It appears to me, that if the deceased had
been sued for neglect in the management of
the defendant’s farm, as his overseer, and
had denied his 