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SUPREME COURT OF LOUISIANA
NO. 2015-KP-0965
STATE OF LOUISIANA
VERSUS
AMY T. HEBERT
ON SUPERVISORY WRITS TO THE SEVENTEENTH JUDICIAL
DISTRICT COURT FOR THE PARISH OF LAFOURCHE
PER CURIAM
Denied. Relator fails to show she received ineffective assistance of trial

counsel under the standard of Strickland v. Washington, 466 U.S. 668, 104 S.Ct.

2052, 80 L.Ed.2d 674 (1984). Relator also fails to show appellate counsel "ignored

issues . . . clearly stronger than those presented,”" Smith v. Robbins, 528 U.S. 259,

288, 120 S.Ct. 746, 765, 145 L.Ed.2d 756 (2000) (citation and internal quotation
marks omitted), and that there was a "reasonable probability" she would have

prevailed on the omitted claim on appeal. Mayo v. Henderson, 13 F.3d 528, 533—

34 (2d Cir. 1994). Finally, relator has previously fully litigated her claims
regarding the district court’s application of La.C.E. art. 606(B). See La.C.Cr.P. art.
930.4(D). We attach and incorporate herein the District Court’s written reasons for
ruling.

Relator has now fully litigated her original and supplemental applications for
state post-conviction relief. Similar to federal habeas relief, see 28 U.S.C. § 2244,
Louisiana post-conviction procedure envisions the filing of a second or successive
application only under the narrow circumstances provided in La.C.Cr.P. art. 930.4
and within the limitations period as set out in La.C.Cr.P. art. 930.8. Notably, the

Legislature in 2013 La. Acts 251 amended La.C.Cr.P. art. 930.4 to make the


http://www.lasc.org/Actions?p=2015-047

procedural bars against successive filings mandatory. Relator’s claims have now
been fully litigated in state collateral proceedings in accord with La.C.Cr.P. art.
930.6, and this denial is final. Hereafter, unless relator can show that one of the
narrow exceptions authorizing the filing of a successive application applies, relator

has exhausted her right to state collateral review.
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STATE.OF LOUISIANA * 17TH JUDICIAL DISTRICT COURT
VS NO: 448,360 * PARISHAOF. LAF OURCHE_' '
AMY T: HEBERT %* STATE-' OFLOUISIANA S N

REASONS FOR JUDGN[ENT ON- APPLICATIONFOR
. POST-CONVICTION RELIEF

On May 14,2009, the defendant; Amy T. Hebert, after a trial by jury; was convicted of two-.

counts of first degree murder, and she was sentenced to life imprisonment on February 4', 2010; .

The convictions have become final, and the defendant ﬁled an applioation for post-cbnvmtlon 1

l

rellef on .T anuary 16 2013 'Ihe D1str1ct Attorney was ord eredto ﬁle an answer to the ap
but mstead of ﬁlmg an answer, he ﬁled on behalf of the State .of Louisiana, a Motzon
| Pleadings and Exhibits which he has labeled as procedural obj ections to the Application
8,2013, a hearing Was held on the ."Sta'te’s Motion to Strike Pleadings and Exhz‘bz‘ts and

: granted the Motlon to Strike as fo, paragraphs 2 and 3, to which defendant ﬁled a superVJ

w1th the Loulsmna ‘First Clrcu1t Court of Appeal On July 29 2013 the Flrst C1rcult

phcatlon,

fo Strzke '

. On April

the Court
sory-writ -

Court of

"Appeal denied defendant’s writ. Defendant thenﬁled a writ with the Loulslana Suprer

which wnt was demed on May 30 2014

.a Supplement toA pplzcatzon for ! Post—C onvzctlon Reliefand Motzon for Ewdenttary Heari

the court granted. On.July 23, 2014; the District Attorney filed Pracedural Objectgo_m to de

i-

On June 20, 2014, the court ordered the Dlstrlct Attorney to file an answer to defendant’s

1€ COUIQ

appl Lcanoxfor post—conv1ct10n rel 1ef>y July21, 2014 However on June 23, 2014 defendant ﬁled.-:

Vzg, which

fend,ant’s .

s’upplelnental applieéti'on '

s The Court con31dered defendant’s Supplement to Appl zcatzon for Post—Convzctwn Relzef and ] o

‘Motzon for Evzdentzary Heaz ing and the: Procedural Objectzons filed by the Dlstnct Attomey to

|

‘defendant’s supplement apphcatlon and denled the State s Procedural Objectzons, and oln August

l

14, 2014 the court ord eredthe Dlstnct Attomey to file an answer to defendant’s Post Conv1ct1on

. I

Relief and Supplemental Post Conv1ctlon Rel ief:.. The Dlstnct Attorney ﬁled 1t s answe1 on |

September 12, 2014

Peitioner filed this application for post-conviction relief and makes the followin;

g ‘claims:
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'1).

-

claims:.

record‘ '

.The State unlawfully struck quahfied pr ospectwe female ]UIOI‘S on the baS1s ¢

in v1olatlon of the equal protectlon clauses of the Umted States and I

2)'

, Where the jurors 'engaged in prernature _dellberations and prejudgrnent ,of
: petitioner was denied her rights to .due proeess and an, impartial Jury '
. N :

-w1tness mterVLews and petmoner s own statements, constltuted a v1olat1
5) -

A and fourteenth amendments

In her supplemental appllcatlon for post-conv1et1on rehef petltloner makes the

The pet1t10n is. dmmrssed wnhout a hearmg for the followmg reasons

objection to the State unlawful use of peremptory challenges to strike quahﬁed prospective female B

Constltutlons and J.E. B V. Alabama ‘

The mtroducuon of extraneous mformatlon in the form of purported
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of gender'

ouisiana

m',edic.al 1

experhsemacascthathmgedon closely-contestedexpertmedlcal testrmonyviolatedf B

}

' petltroner s nght to conﬁontatron her nght to an lmpartlal ]ury and her i ght to a fan_

the case,

Tnal counsel’ S d1sclosure to the state of its mvestlgat;we ka-produet mcludmg 1ts-

on. of her_._‘ L

. right to etfectlve ass1sta11ce of counsel and her pnvﬂege agamst self—mcrrmnatlon

Appellate counsel was meft‘ectwe in farlmg to challenge the constrtutlona 1ty of the

exhaustive warranﬂess search of petmoner s home in violation of the fouth, sixth,

Eollouiing iR

S-1) Trial counsel’s failure to followup 6n informati()n that petitioner had alongistanding -

. but unireated seizure disorder that Tikely -'_cau‘sed. her psychotic break constituted

ineffective assistance of coumsel, as this evidenee'was essential to a meaningful-

presentanon of: petmoner s msamty defense

Pe‘utloner clmms meffectlve assrstance of counsel when counsel falled 1

2

The court havmg cons1dered the apphcatlon and supportmg doeuments, the answer of the,
: custodJan through the D1strxet Attorney of thls parxsh and the record in th1$ matter and ﬁndmg that&

.the factual and_legal issues raised by the elam:ts of the p.etmoner can be res_olved base_d upon‘ the | .

o taise an




—
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Jurors on the basrs of gender

Of the jurors strrcken, there were many sufﬁcrently gender—neutral explanatrons for the use. |

' of peremptory challenges mcludmg rehgrous moral or ethlcal consrderatrons self- mployed.i

busmess owners 3urors Wl‘(h medlcal or psych1atrrc problems _]UI‘OI'S wrth farmly members that had '
psychratnc problems one Juror who knew the defendant and those ]urors that had mlsgrvmgs about :

. 1mposmg the death penalty.

- Petitioner cla:lms she was demed effective assrstance of counsel In assessmg a claim of

1neffect1veness, a two-proriged test 1s employed The petmoner must show that (l) her attorneys

1 .
performance was deﬁment and (2) the deﬁclency prejudiced her. Szrzckland V. Washzngton, 466

l

U 5. 668, 104 S.Ct. 2052, 80L. Ed 24 674 (1984); State . Soler 93- 1042, .9 (La App 5'th Cir, |

4/26/94) 636 So 2d 1069 1075 Wnts ‘dexiied, 94—04’75 (La 4/4/94), 637 So 2d 450 94- 1361 N

(La 11/4/94), 644 So 2d 1055 To show "preJudrce" as reqmred in order to establrsh meffectrve." B

a551stance of counsel the petmoner must demonstrate that but for counsels unprofessronal conduct ;

S
the outcome of the tnal would have been d1ﬂ:'erent Sz‘rzckland V. Washmgton 466 U S at 687 104

S. Ct at 2064 State V. Soler supra Effechve assrstance of counsel does not mean errorless counsel '

1or counsel who may be ]udged meffectrve on mere hmd31ght State ex rel Grajj’agmno v. Kzng, 43 6 ‘

.So 2d 559 5 64 (La 1983) 1t only requlred counsel who, in fact, renders 1easonab1e assrstance The- -

record in th1s matter reﬂects that pentloner s counsel used then experrence and narmng in the most

skrllful maxmer to properly defend pentroner agamst the charges

Thrs clann has 1o merlt and post—conv1ct1on reliefi is not warranted

2) | _ The repord reﬂec_ts that _tl'ns_ clam’i has been drsmrssed c_l_ue toa nrocedural'

. ﬁled by the dlstnct attorney, therefore this. clarm does not requrre an answer.

L 3) . The record reﬂects that thrs clarm has been drsmrssed due toa procedural obj'ecti_on ’
ﬁled by the drstnct attorney, therefore thls clann docs not reqmre an. answer

) Petrtroner makes a claun that trial counsels d1sclo sure and the acceptance of an'o'p'en—.

ﬁle agreement with the dlstnct attorney s ofﬁce d1sclosed mvestrgahve work—product, in¢ luding its
own witnesses 1nterv1ews and peunoner s own statements, vrolated her rrght to self-mcr mination, |-

and therefore, petitioner’ s counsel provxded- meffectrve assistance of couns_el.

objection | -
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Petrtroner s argument is mrsplaced The wrtnesses identified. by defense counsel

know to the members of the vrctuns famrly before therr 1dent1t1es were drsclosed by

defense '

counsel The State was aware of the nature of the 1elat10nshrp between those Wltnvocuc and the

defendant through mformatlon provrded by the vrctlrns famlly The State would have eventually

.learned the 1dent1ty of all of petrtroner ] fannly, friends and aequamtances through therr own.

mvestlgatron

Petitioner complains that her statements’ should not have been provided to the Stat

e as they

constitute a Vlolatron ofher pnvrlege agamst self-mcrnmnatton La. C.E. articles 501 et seq. and La.

C.E. art. 801(D)(2) state. that petrtroner s statement made to fnends and famrly are ne1ther P

nvileged :

nor 1nadrmssrb1e Petrtroner herself pr0v1ded her expert Wlmesses w1th mformatlon that is the bas1s A

of thrs clalm Petrtroner ] expert reports were subJ ect to the mandatory dlsclosure to thé State by o

order of the Court makmg petrtroner s statements to her experts avarlable o the State through a

eollateral source.

Petrtroner also beneﬁtted ﬁorn the open—ﬁle agreement The State was only re

provrde hmlted phys1cal and documentary ev1dence as provrded for’ under La. C Cr P Al

seq for which the defense would not have been entrtled the 1nvest1gat1ve report

statements obtamed frorn both. law enforcement and lay witnesses durrng the lnvestlg

photographs taken durrng the mvestlgatlon and the drsposmon of all of the physwal

collected. _

. Therecord reflects that defense couhsel,used their experience andtramrng inthe rags
.l _'manner to properly.defend the petitioner against the charge: The"right to counsel do_es 10

errorless counsel or counsel judged ineffective by ‘ hindsight; it only requires counsel_ who, 1n fact, -

renders reasohable.assistance Thisclaim has no merit

C.5) In this clann, petrtroner alleges that her appellate counsel was meffectrve

quir.ed.to
1. 716 o |
1he many |
anon,'ithe.

evidence

st sklllful

ot require |

in failing- '

10 ehallenge the constrtutmnahty of the exhaustrve warrantless search of petruoner $ home in'| -

i

; vrolatlon of the fourth srxth and fourteenth amendments

Petrtroner in her Reply to the State’s “Answer to Applzcatwn to Post Conviction Relzef ” drd N

not elann that the 1n1t1al entry’ 1nto her home was unlawful Petr’uoner complamts

4

are -of .the

wereall-'ﬂ -




. her chlldren When Mr Hebert called for help, the officers entered the home

would have been found the clalm to be meritless. Thus, counsels alleged faﬂure to assert

- with her msamty defense. One’ of petrtroner s own experts Dr Glenn W Ahava Ph. D C

._ her mstory of frontal lobe epllepsy and her treatment hlstory in his oplmon and relayed
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subsequent “Warrantless” search of her home and the seizure of evrdence taken durmg that search. | -

. Ofﬁcers d1d not enter peutloner s home until they heard cned of dlstress from petrtroner 5

Upon entering the hore and observing large amounts of blood, the ofﬁcers began thei

father—m—law, Buck Hebert who entered petrtroner shome out of fear and concern for petrtloner and

1T search

for the cauée of the blood and to deterxmne ifits resrdents of were safe Because 1t was drfﬁcult tor

determme what had taken place, once the- scene in petmoner s bedroom was secured
conducted a protectrve sweep to secure the prennses The ev1dence seized from petrtrone
and 'introduced m-to_ev1de11ce was observed 1n f‘plam view” by the officers whrle in the h
the ,eyiderrfce seized were 'those objects" that vtere lying in ulain view and had the obvious‘
of Biaoa See State v. Brown; 370 sb’ 2d 525 (La. 1979).

If appella.te counsel for the peutloner had asserted T.hlS cla1m on appeal the appelﬁ

i

has not prejudrced the apphcant This clalm has no ment

officers | -

'S home |
ome, and

presence

ate court :

the clalrn B

S-1). Petruoner clalms that tnal counsel’ S farlure to follow up on mformatron that petrtroner .

meffectrve assrstance of counsel as thrs ev1dence was essentral toa meamngful prese

petrtroner s insanity defense. Petrtroner s attorneys were pot! medrcal or psychratrn

v

however her attorneys exercrsed due d111gence and hlred medical and psychratnc expe1

_ had a long—standmg but untreated seizure drsorder that likely caused her psychotlc break cons’ututed

ata’uon_ of

experts;_

ts to help | ©
onsidered o

thlS to the: .

jury. The record reflects that defense counsel used thelr experlence and tralmng in the most skﬂlful

manner to properly defend the petmoner against the charge.
‘On the appeal in petitioner’ s case, the First Circuit Court of Appeal stated:

..the determination of whether the defendant's evidence successfully rebuts the prt

of sanity is made by the triet of fact-viewing all of the evidence, including lay

' testrmony, the conduct of the defendant, and the defendant‘s actions in comul
: pa:rtrcular crime. Thames, 681 S0.2d at 486. The issue of insanity is a factual quesf

esumption |
and expert
nitting the
Hon for the

jury to.decide.: Thames, 681 So 2d at 4386, Lay testlmony concérning a defendant's actions,’

both before and after the cnme may prov1de the jury with a rational basis for rej echng even
a unanimous medical opinion that a defendant was legally insane at the time of the offense
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Thames 681 So 2d at 486. Lom51ana does not recogmze the defense of dummshed capamty

- (La.5/13/05); 902 S0.2d 1018. A mental disease or defect short of i msamty cannot serve to
T negate an element of the crime. Pztre 201 So.2d at. 444.° - S oo

- errorless counsel or counsel Judged 1neffect1ve by hmdSIght 1t only requlres counsel whe, 1n fact,_ .

renders reasonable ass1stance Th1$ clalm has no merlt
A%

: '_Ih1bo_daux, Louis1an_a,.th1s - V

day of _Decernbera 2014. |

|

JEROME J. BARBERAIII JUDGE
. 17th Judicial District Ceurt o } 2
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State.v. Pitre; 040545, (La.App. 1 Cir, 12/17/04); 901 So.2d 428, 444,wrzr demed 05—0397 o

- _Therecordreﬂectsthatdefensecounselusedthelrexpenence andtrarmng mthemostsklllﬁﬂ .o

manner to properly defend the petmoner agamst the charge The nght to counsel does not requue -
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